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THE DECREES AND ORDERS VALIDATING ACT (V OF 1936). 

[26th April, 1936 

An Act to remote cerloitt doubts and to establuh the validity of certain proceed- 
ings in High Courts of Judicature tn British India 
Whereas doubts ha^c an«en as to tbc \‘a!idtt) of certain proceedings jn 
High Courts of Judicature in Bniish India under the Letters Patent erecting 
and establishing those Courts , 

And NMiEREAS It IS expedient to terminate those doubts and to establish 
the validity of those proceedings, 

It ts hereby enacted as follows — 

Short t.Uo ood MM ‘ (') The Decsees 

AKD Orders Validating Act, 1936 

(2) It extends to the iiholc of Bntish India, including British Baluchis- 
tan and the Sonthal Parganis 

2 No decree passed or order made by the High Court of Judicature at 
Fort William m Bengal, the High Court of Judica- 
ture at Madras or the High Court of Judicature at 
Bombay, m the exercise of its ordinary original civil 
jurisdiction under clause 12 of its Letters Patent, or 
by the High Court of Judicature at Rangoon, in the exercise of its original 
civil jurisdiction under clause 10 of its Letters Patent shall be called in question 
m any proceedings before any other Court on the ground that the High Court 
passing the decree or making the order had no junsdiction to pass or make the 
decree or order 

3 Where in any proceedings concluded on or after the 26th day of 
August 1935, any such decree or order has been 
Restoration of proceed found to be invalid on such ground by any Court, 
such finding shall be void and of no effect, and the 


Certain decrees and 
orders not to be called m 
question 


mgs 


NOTES 

Sec 2 — S 2 makes provision not onij 
for the sanctity of the decrees passed Iw 
the Presidency High Court but has declared 
that orders passed by those Courts vritl also 
be sacrosanct Hence decrees passed bj 


the High Court of Bombay and orders in 
execution thereof cannot be declared by the 
High Court of Allahabad to be ultra mw 
or without jurisdiction 1941 A L J 511— 
1941 All 358 
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THE DECREES AND ORDERS VALIDATING ACT (V OF 1936). 

[26iti Apnl, 1936 

An Act to remote eeriaut dotibts end to establish the tahdily of certain froceed- 
mgs in High Courts of Judicature in British India 
Whereas doubts ha\e ansen as to the ^nIIdlt> of certain proceedings jn 
High Courts of Judicature m Dntish India under the Letters Patent erecting 
and cstaMishing those Courts 


Aso WHEREAS It IS expedient to tetmmate those doubts and to estabhsh 
the ■validit) of those proceedings , 

It IS hereby enacted as follows — 

Short t.tlr and axtrnt “''"I The DecEEES 

A^D Orders Vaudatinc Act, 1936 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Pargams 

2 No decree passed or order made bj the High Court of Judicature at 

Tort William in Bengal the High Court of Judica- 
Certain decrees and ture at Madras or the High Court of Judicature at 

question *” Bombay, in the exercise of its ordinary original civil 

junsdiction under clause 12 of its Letters Patent, or 
by the High Court of Judicature at Rangoon in the exercise of its original 
civil jurisdiction under clause 10 of its Letters Patent, shall be called m question 
m any proceedings before any other Court on the ground that the High Court 
passing the decree or making the order had no jurisdiction to pass or make the 
decree or order 

3 Where in any proceedings concluded on or after the 26th day of 

August 1935 any such decree or order has been 
Restoration of proceed found to be invalid on such ground by any Court 
such finding shall be void and of no effect and the 

NOTES the High Court of Bombay and orders m 

Sec 2 — S 2 makes provision not only execution thereof cannot be declared by the 
for the sanctity of the decrees passed t>y High Court of Allahabad to m 
the Presidency High Court but has declared or without jurisdiction 1941 A L J all — 
that orders passed by those Courts will also 1941 All 358 
be sacrosanct Hence decrees passed bj 
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Court shall, notwithstanding anything to the contrar>* in the Indian Limitation 
Act, 1908, or any other law for the time being in force, on application made 
within six months from the commencement of this Act by any person prejudi- 
cially affected by such finding, restore the proceedings at and continue the pro- 
ceedings from the stage reached immediately before the order embodying or based 
on such finding was made. 


THE DELHI LAWS ACT (Xin OF 1912). _ . . 
SupplcMcnted ond Amended Act (VII of 1915). 


Year. | 

1 No. 

1 Short title. 

Amendment. 

1 

1912 ! 

XIII 


iSurplemented and amended, Act VII of 
1915. 


CONTENTS. 


Sechons. 

1. Short (title and (commencement. 

2. Savins of territorial application of 
■enactments. 

3. Construction of certain enactments in 
force in the territories mentioned in Sche- 
dule A. 

4. Powers of Courts and Local Govem- 

fiient for purposes of facilitating application 
of enactments. i i 


StenoNs. 

’■ Veatins of powers of separate Officers 
m single Officer. 

6. Pending Proceedings. 

7. Power to extend enactments in force 
in ’Other parts of British India with modi- 
fications and restrictions. 

SCIIEOUIX A. 

SCUECULE B. 


r I _ [18^/t <S'c/>ff»r6<T, 1912. 

An Act to proiAde for the application of ihelaa/in force in the Protdnee of 
Delhi and for the extension of other enactments thereto, 


Whereas by Proclamation published in Notification No. 911, dated the 
seventeenth day of )September, 1912, the Central Government, with the sanc- 
tion and approbation of the Secretary of State for India, has been pleased to 
take under its immediate authority and management the territory mentioned 
in Schedule A, which was formerly included within the Province of the Punjab^ 
and to provide for the 'administration thereof by a Chief Commissioner' as* a 
separate Province to be kno\vh as the Province of Delhi ; 

, I And wnsREAS it is expedient to provide for the application of the law in 
force in the said territory, and for the extension of other enactments thereto; It 
is hereby enacted as follows : — 

Short title and commence- 1. (1) This Act may be called The Delhi 

ment. Laws Act, 1912; and 

(2) It shall come into force on the first day of October, 1912 


2. The Proclamation referred to in the preamble shall not be deemed to 

I Savinc of territorial ao- ' effected any change in the territorial application 
rlication'of enaJSs. “y enaclmenl nohvithstanding that such enact- 

. • r O • . . ““y “ expressed to apply or extend to the 

ternlories for the time being under any particular administration. 

3. All enactments made by any authority in British India and all notlfica-- 
tions, ordere, schemes, rules, forms and rby-laws 
issued,^ made or prescribed under such enactments 
which immediately before the commencement of this 
Act Were in force in, or prescribed for, any of the 
territory mentioned in Schedule A, shall in their 


Construction of certain 
€n.icfmenfs in force rn the 
territories mentioned in 
Schedule A. 
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application to that tcmtor>, be constnted as if references ibcrcm to tlie aulhon* 
tics or gazette mentioned in column I of Schedule B were references to tlie 
authorities, or gazette rcspecti\cl> mentioned or referred to opposite thereto m 
column 2 of that Sdiedulc 




•J 


PowcTi of Ojurti aid 
PfoMncial Gcrtcmncnt for 
purpose* of facilitating 
appiicatioi of enactment* 


4 Tor the purpose of facilitating the appheattonj 
to the tcmlOT) mentioned m Schedule A or anj part 
thereof of an> enactment pas<cd before the commence- 
ment of this Act or of .an) notification, order, scheme, 
rule, form or b) law i<sucd, made or prescribed 
under an) such enactment— 

(1) An) Court ma), subject to the other proaisions of this Act, construe 
the enactment, notification, order, scheme, rule, form or b) law with such 
alterations not affecting the substance as ma) be nccessar) or proper to adapt 
it to the matter before the Court, and 

(2) the ProNincial Goaemment ma), subject to the other provisions of 
this Act b) notification m the Official Gaactic, direct by wlut Officer any power 
■or dut) shall be cxcrcisctl or discharged and an) such notification shall have 
effect as if It enacted in this Act 

5 (1) A notification issued under S 4, sub- 
Vesting of powers of section (2), ma) direct that am powers or duties 

cers m singe separate Officers may be consolidated and 

vested in, and discharged b), a single Officer 
(2) Where b) such a notification appellate powers arc consolidated and 
vested m a single Officer, the period of limitation for the consolidated appeal 
shall be the longest period provided in the case of an appeal to any of the 
Officers whose powers arc so consolidated 

6 Nothing m this Act shall affect any proceeding which at the commcnce- 
thereof is pending m respect of any of the 
® ® territory mentioned m Schedule A, and every such 

proceeding shall be continued as if this Act had not been passed 

Provided that all proceedings which at the commencement of this Act 
are pending before the Commissioner of the Division or any other authonty 
within the terntory mentioned in Schedule A shall be transferred to, and dis- 
posed o! by, sveh autboniies in the Province o! Ve)h} as the Provinaa} Covem- 
ment may, by notification in the Official Gasetle, direct 

7 The *IProvincial Government] may, by 
notification m the Official Gazette, extend with such 
restrictions and modifications as *[it] think fit to 
®[the Province of Delhi] or any part thereof, any 
enactment which is m force m any part of British 
India at the date of such notification 

1 SCHEDULE A 
(See section 3 ) 

The Province of Delhi 

That portion of the District of Delhi comprising the Tahsil of Delhi and the police 
•station of Mahrauh j 


Power to extend enact 
-ments m force m other 
parts of British India with 
modifications and rcstric 
-lions 


LEG REF 

* Proviso omitted by A O 1937 

* Substituted by ibtd 

®The words the Province of Delhi were 
279 


substituted for the words The 
mentioned m Schedule A b> Act \ II of 
1915 S 7 
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Name of Act. 


Area towhich extended. 


Rcstnctions and modificatjoru 


3 


9 The Punjab Ltmitauon 
(Custom) Act, 1920 (Punjab | 
Act I of laao) 

10 The Punjab Custom 
(Power to Contest) Act, 1920 
(Punjab Act 11 of 1930) 

11 The Punjab Municipal 
Amendment Act, tgai (Punjab 
Act I of igaa) 

13 The Punjab Village Pan* 
chayat Act igsi (Punjab Act 
JII of 1933) 


That part of the Pro%mce 
ofDelhivvWh 11 desenb-d 
m Schedule A to the Delhi 
Laws Act, 1912 
That part of the Province 
of Delhi which 1$ desenbed 
i Schedule A 10 the Delhi 
Laws Act, tgt2 
The Province of Delhi 


The Province of Delhi 


13 The Court fees (Punjab 
Amendment) Act, 192a (Punjab 
Act VII of 1922) 

14 The Indian Stamp (Pun- 
jab Amendment) Act, 1922 
(Punjab Act VIII of 1922 ) 

15 The Punjab Distnct 
Boards (Amendment) Act, 1922 
(Punjab Act XI of 1922) 

j6 The Punjab Municipal 
(Amendment) Act, 1923 (Punj. 
jab Act 11 of 1923) 


The Province of Delhi 


The Province of Delhi 
The Province of Ddhi 


The Province of Delhi 


I 


(ii) to clause (r) the following 
proviso shall be added, namely — 
“ provided that in the case 
of boji over ten jears of age 
Btiendincc at a night school 
conducted on lines approved by 
the Supenniendent of Education 
shall DC deemed to satisfy this 
condition " 

(3) In section ii for the words 
“ Director of Public Instruction " 
the words " Superintendent of 
Education ” shall be substituted 
Sub-section (3) of section I 
shall be omitted 


Sub-seciion (a) of section I 
shall be omitted 


Sub-section (2) of section i and 
section 5 shall be omitted 

(1) In the Second proviso to 
section 4 for the words and figures 
" estate as defined by the Land 
Revenue Act, 1B87," the words 
and figures “ Estate as defined by 
the Punjab Land Revenue Act. 
1887, or of a mahal as defined 
by the United Provinces Land 
Revenue Act, igoi '* shall be 
substituted 

(a) In the proviso to section 26, 
after the figures "1887" the 
words and figures “or Uie Agra 
Tenancy Act, tgoi, as the case 
may be “ shall be inserted 

(3) In section 2&-A, the words 
and figures “ or the Punjab Loans 
Limitation Act, 1904” shall be 
omitted 

Sub-section (3) of section i 
shall be omitted 

Sub-secuon (3) of section t 
shall be onutted 


tin secuon 16, in the substituted 
section 61, after the words “ until 
provision to the contrary is made 
by the Central Legislature” the 
following shall be inserted 
namely — 

“ and, with the previous sanc- 
tion of the Provincial Government, 
may, from time to time, — 

(1) vary the limits fixed under 
clause (g) of section 188 for the 
collection of any terminal tax, and 


LEG REF 

* Notification No 174/39 dated 9th Novem- 


ber. 1939 


Tnr Drtnt Laws Act (XIII or 1912). 
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Name of Act. j 

Arra to which extended 

Restnctioni and modificatiotis 

' 1 

9 

3 


17 ThcrunjabOpiumSmo* 
Ln? Act 1923 (I^njib Ao\ I of 


.9;g) 


TTic Punjab Motor \ «bi* 
clei Taxation Act, 1924 (Punjab 
Act IV of 1924 ) 


The Delhi Mumopality 


Thr Pnnince of Delhi 


19 The Punjab Vtumctpal 
(AmendRient) Act, 1925 (Punjab 
Act I of 1925 1 
90 The Opium (Punjab 
Amendment) Act, 1995 (Punjab 
Act 111 of 1925) 
at The I^jab Dutnet 
Boanb (Amendment) Act, 1925 
(Punjab Act VI of 1025 ) 

92 The Punjab Vaccination 
Law Amendment Act, 1923 
(Punjab Act IX of 1925) 

23 The Punjab Cwrt fees 
(Second Amendment) Act, igaG 
(Punjab Act Vl of 1926) 

24 The Pruoni (Punjab 
Amendment) Act, 1026 (Puniab 
Act IX of 1926) 

25 The Good Conduct Pn* 
aonen’ Frobational Release Act, 
1926 (Punjab Act X of jpsB) 

26 The Punjab Borstal Act, 
1926 (Punjab Act XI of 1926) 


The Provinee of Delhi 
Tlie Pfoiance of Delhi 
The Pnwinee of Delhi 
The Province of Delhi 
The Pronnee ofDclhi 
The Province of Delhi 
The Province of Delhi 
The Province of Delhi 


27 The Punjab Muniapal 
(Amendment) Act, 1926 (Puniab 
Act XV of 1926) 

28 The Punjab Tenancy 
(Amendment) Act, 1927 (Punjaci 
Act II of 1927) 


29 The Punjab Land Rc- 
venue (Amendment) Act. 1928 


The Province of Delhi 


That part of the Province 
of Delhi which u des^bed 
in Schedule A to the I^Ihi 
Z,aws Act, 1912 
That part of tfie province 
of Delhi which is desenb^ 


(ii) %ary the schedule of am« 
mall or articles subject to such 
lax and enhance, reduce or modi 
fy the rates thereof*’ 

Sub>«ectirm (2) and (3) of sec- 
tion I shall be omitted 

(1) Sub-icclions (2) and (3) 
of section I shall be omitted 

(2) In section 4, m sub-section 
(1) the words and figures ** before 
the jQih day of A^, 1925, or 
if such person commeticci to keep 
the moior sTbicJcs for use after 
the loth day of April 1925 then," 
and the proMso to tub-teciion (2) 
shall be omitted 

(3) In sections ti and 19 for 
the word “Collector” wherever 
It occurs the words " Additional 
Diitnct Ma^islrate ” shall be tub- 
iiiiutrd 

(4) In section 12 for the word 
” Commiuioner," where ver it ee- 
cuts, the wordi “Deputy Com- 
missioner ” shall be suutituted 


Qause (0 of section 9 shall be 
omitted 


Sub-section (9) of section t 
shall be omitted 


(1) For section 3 the fotlowmff 
section shall be substituted, 
namely — 

“ j The Borstal Institution 
in which orders of detention 
passed under this Act are to be 
served shall be the Borstal Insti- 
tution at Lahore ” 

(2) Section 4 sections 15 to 
34 and section 36 shall be omitted 

Section 2, clause (1) of section 5 
and sections 6 and 8 shall be 
omitted 


(i) All references to the Finan- 
cial Commissioner or the Com- 
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Tnc Civil Court -(Imperial Acts). 


Area to which extended 


Restnctioni and modifications 
3 


37 The Punjab ^Vlld Birds 
and WiW Atuma\s Piotcclion 
Act, 1933 (Punjab Act II of 

*^38^ The Punjab Murucipal 
(Amendment) Act, 1933 (Punjab 
Act III of 1933) 


The Province of Delhi 


The Province of Delhi 


39 The Punjab Municipal 
(Amendment) Act, 1934 (Punjab 
Act I of 1934) 


40 The Punjab Land Re- 
venue (Amendment) Act 1934 
(Punjab Act VI of 1934) 

41 The Punjab Relief of 
Indebtedness Act, 1934 (Punjab 
Act VII of 1934) 

42 The Punjab Criminal 
Law (Amendment) Act, 1935 
(Punjab Act II of 1935) 

43 The Punjab Mumapal 
(Amendment) Act, 1035 (Punjab 
Act in of 1935) 


The Province of Delhi 


That part of the Province 
of Delhi whidi is described 
in Sdicdule A to the Delhi 
Laws Act, 1912 
The Province of Delhi 


The Provmce of Delhi 
The Province of Delhi 


any other person by the Chief 
Healih Ofliccr, Delhi, in pursuance 
ofsub-clause (n) thereof” 


(1) Sub-scction (2) of section t 
and section 2 shall be omitted 

(2) In clause (r) of section 3 for 
the words ” District Medical Offi- 
cer of Health ” the words ** Chief 
Healih Officer” shall be substi- 
tuted 

(3) In section 9 for the words 
“ Sectary, Transferred Depart- 
ments,” the words “ Deputy Com- 
missioner ” shall be sulkututed. 

(4) In section 15, in clause (£) 
of sub-secUon (tl of the substi- 
tuted section 33 ine figures ” 146,’' 

155 ” ” 156^, ’ and “ 157 ” shall 
be omitted 

(5) In section 30, sul>sections 
(4) and (5) of the substituted 
section 62, shall be emitted 

'(C) Insectionsi, m the subsu- 
luted secuon 78-A,— 

(0 in sub-section (i) after 
the words ‘‘ has a^eed with ” the 
words *‘ a commitiee of another 
tnurucipaliiy or ” shall be inserted* 
(11) In sub-section (2) after 
the words “joint area of the 
muniopality and ” the words 
“ the other Municipahty or the 
and 

(5) after the words “subject 
to the control of” the words 
“ the Committeee of the other 
Municipality or ” shall be inserted 

(i) Sub-section (a) of section i 
shall he omitted 

(a) For section 13 the following 
seebon shall be substituted, 
namely — 

“ 13 In clause (c) of sub- 
section (i) of section 192 of the 
said Act, for the words “ the 
Municipal area ” the words “ such 
unbuilt area ” shall be substituted 


LEG REF 

* Notificauon ho 174/39. dated gth November, 1939 



Tiir DrLtii La\\s Act (XIII or 1912). 
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Nime of Act 


Area to «*hKh rttmdcij Rntnctiom and mcxlincatiom 




3 


*43n\ Thfruni»l» Debtor’* 
rroteetjon Act, 1036 (INinjab Art 
n of 103G) 

•43 n The Punjab rnter- 
tammenta Dut> Act 193G (Pun- 
jab Act in of 1036) 


44 The Punjab Copying Fee* 
Act, igsGfPunjab Act Vof 1936J. 

45 The I’unjab Alienation 
of Land (Amendment) Act, 193C 
(Punjab Act VII of 1936) 

46 The Suit* Valuation 
(Punjab Amendment) Act, I93O 
(Punjab Act I of 1938) 

• 47 The Court hcc* (Pun- 
jab Amendment) Act. into 


uon of I.and (Amendment) Act, 
193O (Punjab Act II of 1938) 
*48 The Punjab Regwtra- 
tion of Money lenders Act, 1938 
(Punjab Act III of 1938) 


, LEG. REF. 

'Notification fso tJM/t939. 
September, 1940 

‘Notification No i73/t939 
No\ ember, 1939 

C aM —280 


(Punjab Act IV of 1939) 

* 47 A The Puniab Aliena- 


The Prwinco ofOelW In lection C for the t\Tird 

*' Commiwioner ” thetvord* ' Chief 
Commitiioner ” »hall be substi- 
tuted " 

The Province of Delhi (l) In clauie (M of »eciion 9, 

after the tvordi ana figure* '• Pun- 
jab r.aci«c Act, 1914.’ the tv’ordi 
* at extended to the Pronnee of 
Delhi ” shall be inierted 
(a) In section 3— 

(t) in tub-tection (t), for 
the tvordi “CotTmment of the 
Punjab ” and “ Protinoal Cot-em- 
ment the tfordi " Central Gov- 
ernment" shall be lubitiluted , 
(11) m sub-section (a) the 
ttxirdt ** it shall also be laid before 
the Punjab I.rgiilative Assemblv, 
and shall only lake cfTect after it 
ha* been passM with such amend- 
ment*, if any, as the assembly may 
make therein " shall be omitted 3 
(til) tub-ieciion (3) shall be 
omitted 

(3) In sub-seetion (i) of sec- 
tion 5 for the words " Protineial 
Gov-emment", the words '* Cen- 
Iral Government ’ shall be substi- 
tuted 

(4) For the cntnei m the 
scliraule, the following entnes 
shall be substituted'— 

" (1) The Muniapality of 
Delhi 

(a) The Muniapatiiy of New 
Delhi 

(3) The Notified area of the 
CimI btation Delhi 

(4) The Notified area of the 
Delhi Fort " 

The Province of Delhi 

The Province of Delhi 


The Province of Delhi 


The Province of Delhi 


The Province of DeUu 


The Province of Delhi (i) In seclion a,— 

ta\ clause (3) shall be omitted. 
(6) in sub-dause (le) ofdause 
( 0 ), for the words “ the Central 
or any Provincial Government ** 

•Notification No 132/39, dated 3iit July 
dated ttih 1939 

* llemi 47 A to 55 added by Notification No 
dated gth 194/39 dated nth September, 1940 
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The Civil Court Manual (Imperial Acts). 


Name of Act | 

Area to which extended 

Restrictions and modifications. 


1 ^ 

3 


*49 The Punjab Alienation 
of Land (Third Amendment) 
Act, T938(Punjab Act Vof 1938} 


The Province of Delhi 


“any Co\crnmcnl in British 
India” tliall be nlniitutcd 

(2) in sub-clatw (»i) of dame 
(6) of leciion 3, for the words 
“a commissioner”, the words 
"the Chief Commusioncr” shall 
be substituted 

(3) in sections 7 and it, for 

the word “Commissioner “wher- 
ever It occurs, the words “ Chief 
Commissioner " shall be substi- 
tuted 

In lub-clause (ir) of clause (4) 
of the Explanation below the 
section inserted by section 3, for 
the words “ the Central or any 
Provincial Government ” wherever 
they occur the words “any 
Government in Bntiih India” 
shall be substituted 


*50 The Punjab Alienation 
of Land (Fourth Amendment) 
Act, 1938 (Punjab Act VIII of 

*938) , , 

*51 The Provincial Insolven- 
cy (Pui\)ab Amendment) Act, 
*939 (Punjab Act III of 1939) 
*53 The Punjab Excise (Am- 
endment) Act, 1940 (Punjab Act 
I of 1940) 

*54 tte Punjab Motor Vehi 
cles Taxation (Amendment) Act, 
1940 (Pumab Act 11 of 1940) 

*55 The Code of Criminal 
Procedure (Punjab Amendment) 
Act, 1940 (Punjab Act XI of 

*940) I 

*56 The Punjab Cnnunal | 
Law (Second Amendment) Act, 
1940 (Punjab Act XIII of 1940) 
*37 The Punjab Enter- 
tainments Duty (Amendment) 
Act, 1941 (Punjab Act III of 

1941) 

* 57-A The Punjab Sup- 
pression of Indecent Advertise- 
ments Act, 1941 (Punjab Act VII 

of t94t) 


The Province of Delhi 

The Province of Delhi 
The Province of Delhi 
The Province of Delhi 
The Province of Delhi 

The Province ©f Delhi 
The Province of Delhi 

The Province of Delhi 


Sections 7, 8, 9 and lo shall be 
omitted 


No 189/38 I — In exercise of the powers conferred by section 7 of the Delhi Laws Act, 1912 
(XIII of 1912), the Central Govemincnt m pleased to cancel the following notifications of the Govem- 
Toent of India extending certain enactments to the Province of Delhi namely — 

(e) No 460, dated the 13th March, 1914, 

(11) No 5967 G , dated the and June 1917, and ‘ 

(ill) No F 844/36, dated the 15th January, 1937 


LEG. REF. 

* Items 47 to 55 inserted by notification No 
*94/39, dated iith September, 1940 

‘Nolificauon No 194/39, dated 30th Novem- 
ber, ig^o 


’Notification No 104 /41, dated iith 
September, 1941 

‘Noufication No 78/1941, dated 3rd May, 

1941. 




. The Punjab Munuipal 

Act. »933 (Punjab Act 111 <{ 


The ^njab Municipal (Amendment] 
Act, 1934 (Punjab Act 1 of 1934) 


(''"'"I'inK 

*935 (Punjab Act III of 191 


ft) ,f n n I »» »*S !.» 

««T itlrd 

In «!au*' (t' Mv*> e> 3 ( # I’ » ** |V I'fwt 

M»»!k») if llfi*'*. “ I*.* ••C3Uf 

llraJth <V»rfrt “ »*a’l lie 

fj) ln»eftK**«). f < ** •^ctetatv. 1 t*mf»ff»»l 

l^epartmenti." tV »«nril» •• 

|r tulntiliitfil 

(^) In M^tinn 15. 4 n tlau>e (I) t/ (1) if 

tulntiiutM 33 ll e r.i(<itrt ** 1 4'. ' aiMt 

**«55. •5'’. »57” »''»*> iinined 
(•) Sub-vxli^n (3) of I tbatl 

(a) lor tmion 13. ihe f>tlrmlr>* ariiloti *•>•*1 I— 
tulnlituinl.namrlir •*■ 

**3 In tlau»r (f> of »nlK»rrti'*ti (l ) 1 f fitf 

of llir taxi Act, f< r llie * ibe M '"'■'l!''* 

«rra * the v»onl» **'nh imleilM ! •• 

tulnlituted 


no'l Ihe 


J74/39 and *73/39 dated nth NovetnUr im’l • • 

annexed 'W dainl yll. M-r.li. M||>I 

” “* fatd notification the folIowiiiK ilam* /’*• ”1 , , l 

reference*-:'^ «f«encM m the fint column of the ta.d Scl.nh.le |.i nit Arf tlmll 1.- "tMl hi I ^ 

:: HrV'i '.t «' t K Jiv ! 'lli 'il 

(0 Rcfcrencn „h„„„ they occur to the rtovin.i.l tloveHulfetll tiftll I,- ItiH'llUMl »' 
rererences to the Chief Commissioner. , ^ ,1 ,l. u,, „j n | " iIhII 1 « 

tuhttttutc'd'i i"rtoSc“Sd''.l^^“ort&Sl2:Su^ p„„i„.i,.irbc 



2236 


The Crvii. Court Manual (liiPERiAL Acts). 


" Provided that except m so far as the Chief Commmionrr may otherwise direct, nothin? 
m this Act shall apply to anv lift m any building mainuined by the Public ^Xorbs Department or the 
Military Engineer Services . .l 

(m) In sub-section (i) of section 9 the words “ in the City of Bombay to the Commissioner 
of Police and elswhere’ shall be omitted 

No F 28-13 {5)/4i F & L (C)/I9th May lO-P —In exerciie of the possen conferred by 
secuon 7 of the Delhi La\vs Act 1912, (Xlll of tgta), the Central Goiemmcnt u pleased to extend to 
the province of Delhi the United Protinces Town Improsement (Appeals) Act, 1920 (III of 1920)* 
vnth the following modification, namely — 

In secuon 2 ofthe said Act for clause fil the following clause shall be substituted namel> 

“ (i) ‘High Court’ means the High Court of Judicature at Lahore, and 
No 189/38-111 — In exercise of the powers conferred b> the fourth paragraph of secUon t 
of the Transfer of Property Act i88a (IV of 1881). the Central Coiemment u pleased to extend 
sections 54 107 and 123 of the said Act to the following areas in the Proimcc of Dell i namely — 

(a) Area within the jurisdiction of ihe Delhi Muniapal Comnuitee 
(fc) Area within the jurisdiction of the New Delhi Mumcipal Committee, 

(r) Area within the jurisdiction of the Notified Area Commitltt, Ci«l Lints, and 
(rf) Area within the junsdiction of the Notified Area Committee, Fort 


THE DELHI LAWS ACT {VII OF 1915). 


Year 

No I 

Short title. 

Amendment 

1915 

VII 1 

The Delhi Laws Act 1915 j 

I Am 

1 Rep 

Act .Win of 1019 

tfi pf Act \ of 1927 


PREFATORY NOTE —The following is the Statement of Objecls and Reasons 
annexed to the Bill — 

' Owing to the issue of the proeUtnation oted m the preamble, adding certain terntorj. 
previously included m the United Provtoces of Agra and Oudh, to the Province of Delhi, it 
has become necessary to take steps to declare the law m force m the territory so added 

Save m respect of a few enactments which are referred to below, the law m force in 
the Province of Delhi is declared to be m force m the territory now added to that province 
The enactments in force m the province of Delhi which are declared not to be m force 
in this territory are set forth in Schedule II 

In place of them the enactments speafied m Schedule III, which are already m force 
in this area are continued in force there It is clearly undesirable to make any change in 
these laws which mainly relate to land, if such a course can be avoided — Fort St George 
Gazette, Part HI, 1st March, 1915 


CONTENTS 


Sections 

1 Short title and commencement 

2 Application to added area of taw m 
force ra ex.isting Provinces of Delhi 

3 Continuance m added area of certain 
laws now m force in the United Provinces 

4 Provision for facilitating application 
of certain enactments 

5 Exclusicin of certain enactments from 


Sections 
the added area 

6 Pending proceedings 

7 Amendment of sectmn 7 of Act X.III 
of 1912 [Repealed ] 

8 Construction 
Schedule I 
Schedule II 
Schedule HI 


[22«rf MorcA, 1915 

/In Act to declare the law tn force tn cerfotn territory added to the Province of 
Delhi 

Whereas by Proclamation published in Notification No 984-C dated 
22nd day of February, 1915, the Governor General m Council, with the sanction and 
approbation of the Secretary of State for India, has been pleased to take under 
his immediate authonty and management the terntory mentioned m Schedule 
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1, which w-as fomicrl> included within the United ProMnccs of Agra and Oudh, 
and to include the raid temtor} in the Pfo\incc of Delhi with effect from the 
l^t April, 1915; 

And whereas it is expedient to declare the law in force in the said 
temtorj , 

It IS hercb) enacted as follows — 

Short mle and conmoice 1 (1) This Act may bc called The Delhi 

ment Ij^ws Act, 1915 

(2) It shall come into force on the first day of April, 1915 
2 , All enactments (except the enactments specified m Schedule II) for the 
time being m force m the temtory specified m Sche- 
Applicaiion to added area jule *1,^ Delhi Laws Act, 1912, and all notifi- 
Pf6?m«"of Delh? cations orders, <chcmcs. rules, forms and by laws 

issued, made or prescribed under such enactments 
shall be deemed to be in force m the temtory specified m Schedule I in the 
same manner and subject to the same modifications as they are for the time 
being in the temtory specified in the said Schedule to the said Act 


3 The enactments specified in Schedule III, and 
Continuance m added all notifications. Orders, schemes, rules, forms and by- 
area of certain laws now in issued made or prescribed under those enact- 

v?nr«‘“ ments shall continue to be m force m the temtory 

specified m Sch^ule I 

Provnded that in the enactments so continued and m all notifications, 
orders schemes rules, forms and by laws issued made or prescribed thereunder, 
reference to a Provincial Government, the Provincial Government of the 
United Provinces of Agra and Oudh or the Board of Revenue for the United 
Provinces shall be read as referring to the *IProvincial Government] of Delhi, 
references to a High Court or the High Court of Judicature of the North-Western 
Provinces as refemng to the ’[High Court of Judicature at Lahore ] and refer- 
ences to the Official Gazette for the United Provinces as referring to the 
Official Gazette 


4 For the purpose of facilitating the application 
to the temtory mentioned in Schedule I of the enact- 
ments referred to m section 3, the powers conferred 
by sections 4 and 5 of the Delhi Laws Act, 1912, shall 
be exercisable m respect thereof 

5 Save as provided in sections 2 and 3 no en- 
actment which IS m force m the United Provinces of 
Agra and Oudh or any part thereof shall continue to 
be m force in the temtory specified in Schedule I 

6 Nothing in this Act shall affect any proceeding which at the commence- 
Pending pioeeedmg, of any of the 

temtory mentioned in Schedule I or of anything 
ansing m such territory and every such proceeding shall be continued as if this 
Act had not been passed 

Provided that the Provincial Government may, by notification m the 
Official Gazette direct that any proceeding cnminal, civil or revenue other 
than a proceeding pending before the High Court of Judicature for the North- 


Provision for facilitating 
application of certain enact 
ments 


Exclusion of certain en 
aclments from the added 
area 


LEG REF 

' Substituted by A O , for ‘ Chief Com 
tnissioner, 19J7 

*Thc \\ords High Court of Judicature 
at Lahore were substituted for the words 
Chief Court of the Punjab by Act XVIII 


of 1919 ' 

NOTES 

Sec 1 —The Transfer of Property Act 
has no application to Delhi 1930 L 920= 
1291 C 21 
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Western Provinces, shall be transferred to, and disposed of, by the correspond- 
ing authority of the Delhi Province 

7 y^maidment of S 7 of Act XIII of 1912 [Repealed by the Repealing 
Act 1938 (/ of 1938), 5 2 and Seh ] 

8 Tins Act shall be construed with and deemed 
Construction of. the Delhi La^\s Act, 1912 


SCHEDULE I 


Territory added to the Prov in ce of Delhi 


(See section 2 ) 


Revenue estates of — 

1 Subchpur 

2 Jagatpur 

3 Baqiabad 

4 Beharipur 

5 Saadatpur Mahal Gujran 

6 Saadatpur l^Iusalmanan 

7 Saadatpur Amad Delhi 

8 Wazirabad 

9 Khajuari Paramad 

10 Khajun Khas 

11 Garhi Mendu 

12 Timarpur 

13 Chandrawal 

14 Usmanpur 

15 Ghonda patti Gujran Khadar 
Id Ghonda patti Chauhan Khadar 

17 Andhavli 

18 Kaithwara 

19 Silampur Amad Delhi 

20 Ghondi Khadar 

21 Jatwara Khurd 

22 Mubarakpur Reti 

23 Shakarpur Khadar 

24 Nagla ^lanchi 

25 Shamspur 

26 Gharaunda N imka Khadar 

27 XagU Razapur 

28 Chiila Sarauda Khadar 

29 Qarawalnagar urf Dharauti Kalan 

30 Jivanpur Johripur 

31 Mastsfabkd 

32 Mirpur Turk 

33 Ziauddinpur 


34 KJianpur Dhani 

35 Maujpur 

36 Ghonda patti Gujran Bangar 

37 Ghonda patti Qiauhan Bangar 

38 Jafrabad 

39 Uldanpur 

40 Babarpur 
4! Siqdarpur 

42 Gokalpur 

43 Sabauh 

44 Mandauli 

45 Taharpur 

46 Jhilmila 

47 Qiandavli urf Shadara 

48 Sdampur Bangar 

49 Silampur Khadar 

50 Ghondli Bangar 

51 Kakarduman 

52 Khurcji Khas 

53 Khureji Baramad 

54 Shakarpur Khas Bangar 
5a Mandavli Fazilpur 

56 Hasanpur Bhuapur 

57 Ghazipur 
^8 Khichripur 

59 Gharaunda Nimka Bangar (Patpar 

eanj) 

60 Shakarpur Baramad 

61 Kolia 

62 Chilla Sarauda Bangar 

63 Dalupura 

64 Kondli 
6a Gharault 


SCHEDULE ir 

Enactments in force in the Delhi Province which will not be in 

FORCE IN THE TERRITORY AW>ED TO THAT PROVINCE. 


(See section 2 ) 

Year j 

No 1 

Short title 

Remarks 

Hj 

2 

3 

1 

1887 

1 

XVI 

XVII 

/lets of the Gove uor General of Indta in i 
CoHnnl 

The Punjab Tenancy Act 1887 

The Punjab Land Revenue Act 1887 

* • *1 


'The entry relating to the Punjab Aliena edb\ Art V 
tion of Land Act (\III of 1900) was Ve^l ^ ^ 
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Ye>r. 1 

Bi 

Short title 

Remarks 

. 

1 

2 

f 

3 

1 



Pm*tab AtU 


1900 

n! 

The Pctijab Land I’retenation (CAorl Act, 
loOO 


1912 

1913 1 

V 

I 

II 

The Colonitation of Goremeient Lards 
(PcBjab) Act. 1912. 

The Pnnjab Pre eoption Act. 1913 

The Redereplion of ilortcaget (Penjab) 
Act 1913 



SCHEDULE III. 

E^*ACTi^E^'TS IN roRCEnrTnEUMTTDPtonNCESorAcsAAVoOuDn 
V,*HIcn WILL CONTIWE TO CE IN lOICE IN* THE TeSJUTOSY ADDED 

TO THE Delhi Peovince. 

(See section 3 ) 


V 1 

Ttear j 

No 

Short title 

Remarks 

1 

^ 1 


4 



Aetof iheGovemer^eneretef Indtatn j 
Ceanetl 


1S91 

IV ! 
V 

viii 

TheTransferol Property Act. 1822 

The Indian Ea«emeat5 Act. 1882 

An Act to extend the loduo Easements Act, 
1E8Z to certain areas, m which that Act is 
not tn force. 




If filled Primnees A(ts 


1901 

II 

The Agra Tenancy AcL 1901 


19(M 

HI 1 

I 

The United Pros tnccs Land Rerence Act, 
1901 

The United Pros tnces General OansesAct, 
1904 

In so faras it applies to the 
Agra Tenancy Act. 1901, 
and the Unitw ProTicces 
Land Revence Act, 1901. 


THE DELHI RESTRICTION OF USES OF LAND ACT (XH OF 1941). 

[Zth April, 1941. 

An Act to regulate tn the Frotinee of Delhi the use of land for purposes other 
than agrteullural purposes 

Wheeeas tt IS expedient to r^ulate m the Province of Delhi the use of 
land for purposes other than agncultural purposes , 

It IS hereb} enacted as folloivs — 

Short title, extent and 1 (1) This Act may be called the Delhi Res- 

eosuacccejntnt -nucnoN or Uses of La>*d Act, 1941 
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(2) It extends to the Province of Delhi 

(3) It shall come into force on such date as the Central Go\emment maj, 
by notification in the Official Gazette, appoint 

2 In this Act, unless there is anything repug 
Definitions subject or context — 

(1) ‘agriculture” includes horticulture and the planting and upkeep of 
orchards, 

(2) ‘ building” has the same meaning as m clause (2) of section 3 of the 
Punjab Municipal Act, 1911 , 

(3) “Chief Commissioner” means the Chief Commissioner of Delhi, 

(4) ‘ Deputy Commissioner ’ means the Deput> Commissioner of Delhi 
and includes any authority, not being an officer emploj ed by the Delhi Improve- 
ment Trust, appointed by the Chief Commissioner, b> notification m the official 
Gazette, to perform all or any of the functions of the Deputy Commissioner 
under this Act , 

(5) ‘place of worship’ includes an tmambara, dargah, karbala or tahya, 

(6) ‘prescribed means prescribed by rules made under this Act, 

(7) "road ' means a metalled road maintained by the Central Government 
or by a local authonty , and 

(8) the expression “to erect or re erect” in relation to any building has 
the same meaning as in clause (5) of section 3 of the Punjab Municipal Act, 19! 1 

3 (1) The Chief Commissioner may, with the previous sanction of the 

Central Government, by notification in the offiaal 
Declaration of controlled Gazette, declare any land adjacent to and within a 
distince of four hundred and forty yards from the 
■centre line of any road to be a controlled area for the purposes of this Act 

(2) Not less than three months before making a declaration under sub 
section (1) the Chief Commissioner shall cause to be published m the official 
Gazette and in at least two newspapers printed m a language other than English a 
■notification stating that he proposes, with the previous sanction of the Central 
Government to make such a declaration and specifying therein the boundaries of 
the land in respect of which the declaration is proposed to be made and copies 
of every such notification or of the substance thereof shall be published by the 
Deputy Commissioner in such manner as he thinks fit at his office and in every 
revenue estate of which any part is included within the said boundaries 

(3) Any person interested in any land included within the said boundaries 
may at any time before the expiration of thirty days from the last date on which 
a copy of such notification is published by the Deputy Commissioner, object to the 
making of the declaration or to the inclusion of his land or any part of it within 
the said boimdanes 

(4) Every objection under sub section (3) shall be made to the Deputy 
Commissioner in writing and the Deputy Commissioner shall give to every person 
so objecting an opportunity of being heard either m person or by pleader and 
shall after all such objections have bwn heard and after such further enquiry, if 
any, as he thinks necessary, forward to the Chief Commissioner the record of the 
proceedings held by him together with a report setting forth his recommendaUons 
on the objections 

(5) If before the expiration of the time allowed by sub section (3) for 

the filing of objections no objection has been made, the Chief Commissioner may 
proceed at once to the making of a declaration under sub section (1) If any 
such objections have been made the Ouef Commissioner shall consider the record 
and the report referred to m sub section (4) and shall hear any parties aonlvine 
to be heard and may either — ^ ^ 
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(c) abandon the proposal to make a declaration under sub-scction (1), or 
(Z>) make sucli a declaration m respect of ather the whole or a part or 
parts of the land included within the boundaries specified in Uie notification under 
sub section (2). 

(6) For the purposes of sub-section (3) a person shall be deemed to be 
interested in land if he is a “person interested” as defined m clause (f>) of 
section 3 of the Land Acquisition Act, 18W, for the purposes of that Act or, where 
the land is land occupied by or for tlie purposes oi a mosque, tnambara, dargah, 
karbala, tak^a or Muslim gra\c>ard, if he is a Muslim 

(7) A declaration made under sub-scction (1) shall, unless and until it is 
withdrawn, be conclusive evidence of Uie fact that Uic area to which it relates 
is a controlled area 


4 (1) The Deputy Commissioner shall deposit at hts office and at the office 

of the Muniapal Committee, New Delhi, and at such 
Plans of control^ areas other places as he considers necessary, plans showing 
offices a c I declared to be controlled areas for the purposes 

of this Act, and setting fortli the nature of the restric- 
tions applicable to the land in any such controlled area 

(2) The plans so deposited shall be available for inspection by the public 
free of charge at all reasonable times 


No person shall erect or re-erect any building, or make or extend any 
excavation, or lay out any means of access to a road 


etc , m a controlled area 


Sion of the Deputy Commissioner in writing 


6 (1) Every person desiring to obtain the permission referred to m section 

Application for permis S shall make an application m wnUng to the Deputy 
sion to build etc and tlie Commissioner m such form and containing such mfor- 
graat or refusal of such per mation m respect of the building, excavation or means 
of access to which the application relates as may be 

prescribed 

(2) On receipt of such application the Deputy Commissioner, after mak- 
ing such enquiry as he considers necessaiy, shall, by order m writing, either — 
(a) grant the permission, subject to such conditions, if any, as may be 
specified m the order, or 


(i>) refuse to grant such permission 

(3) When the Deputy Commissioner grants permission subject to condi- 
tions under clause (a) of sub section (2) or refuses to grant permission under 
clause (&) of sub-section (2), the conditions imposed or the grounds of refusal 
shall be such as are reasonable having regard to the circumstances of each case 

(4) The Deputy Commissioner shall not refuse permission to the erection 
or re erection of a building, not being a dwellmg house, if such building is required 
for purposes subservient to agriculture, nor shall the permission to erect or re- 
erect any such building be made subject to any conditions other than those which 
may be necessary to ensure that the building will be used solely for the purposes 
specified m the application for permission 

(5) The Deputy Commissioner shall not refuse permission to the erection 
or re erection of a building which was m existence on the date on which the decla- 
ration under sub section (I) of section 3 was made, nor shall he impose any con- 
ditions in respect of such erection or re erection unless it involves the addition 
of one or more storeys to the building or the extension of the plinth area of the 
building by more than one eighth of the ongma! plinth area, or there is a proba- 
bility that the building will be used for the purpose other than that for which it 
was used on the date on which the said declaration was made 

CC M —281 
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(6) If at the expiration of a period of three months after an application 
under sub section (1) has been made to the Deputy Commissioner no order m 
writing has been passed by the Deputy Commissioner permission shall be deemed 
to have been given without the imposition of any conditions 

(7) The Deputy Commissioner shall maintain a register ^\ith sufficient 
particulars of all permissions given by him under this section and the register 
shall be available for inspection without charge by all persons interested and such 
persons shall be entitled to take extracts therefrom 

7 (1) Any person a^neved by an order of the Deputy Commissioner 

, under sub section (2) of section 6 granting permis 

Right of appeal subject to conditions or refusing permission may 

within thirty days from the date of such order prefer an appeal to the Chief 
Commissioner 

(2) The order of tlie Chief Commissioner on appeal shall be final 

8 (1) No person shall be eniulcd to claim compensation under this or any 

other Act for any injury, damage or loss caused or 
mpensa ion alleged to have been caused by an order — 

(а) refusing permission to make or extend an excavation or granting such 
permission but imposing conditions on the grant or 

(б) refusing permission to lay out a means of access to a road or grant 
mg such permission but imposing conditions on the grant or 

(e) granting permission to erect or re*erect a building but imposing condi 
tions on the grant 

(2) When an order has been made refusing permission to erect or re-erect 
a building any person who has exerased the right of appeal gi\en by sub section 
(1) of section 7 may within three months of the date of the order of the Chief 
Commissioner make to the Chief Commissioner a claim for compensation on the 
ground that his interest in the land concerned is injunously affected by the said 
order 

Provided that no claim for compensation may be made under this sub section 
in respect of any land situated in a controlled area adjoining a road which has 
been constructed after the commencement of this Act or which was not at the 
commencement of this Act a road within the meaning of clause (4) of section 2 

(3) On receipt of a claim under sub section (2) the Chief Commissioner 
shall either proceed to acquire the land concerned under the Land Acquisition Act 
1894 or transfer the claim for disposal to an officer exercising the powers of a 
Collector under the said Act 

Provided that in case the Chief Commissioner decides to acquire the land 
the claimant shall be entitled to be repaid by the acquinng authority the amount 
of expense which he may have properly incurred m connection with the prepara 
tion and submission of his claim for compensation under this section and in de- 
fault of agreement such amount shall be determined by the authority deciding the 
value of the land m the proceedings under the Land Acquisition Act 1894 

(4) Nothing in this section shall be deemed to preclude the settlement of 
a claim by mutual agreement 

9 If the Chief Commissioner deades to acquire the land under the Land 
CompuUorj acquis tion Acquisition Act 1894 then notwithstanding anything 
contained in that Act — j b 

(.) proceedings under section 5 A of that Act shall not be required 

months^iamttrnrSrslLrort^ellmm 

tmnslerred tor disposal to an officer «erc.s,ng the "polS'S ‘a'c^lSor™ 
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(«i) Uie market value of the land shall be assessed as though no declaration 
under section 3(1) had been made in respect of the area in which it is situated 
and no restrictions upon its use and dcvxlopnicnt had been imposed, any comp^- 
salion already paid to the claimant or to any of his predecessors in interest for 
injurious affection being deducted from the market value as so assessed. 

10. (1) ^Yhcn a claim is transferred for disposal under section 8 or section 
9 lo an officer exercising llic powers of a Collector 
.ViDount of Mmpca-wiion ynjet the l^nd Acquisition Act, 1894, such officer 
how dcteroiincd. make an award determining the amount of 

compensation, if any, payable to the claimant. 

(2; The amount of compensation nwardctl unded sub-section (1) shall 
in no ease exceed — 

(n) the amount that would ha\e been payable if the land had been ac- 
quired under section 9 or 

(6) the difference between the market value of the land in its existing 
condition having regard to the restrictions actually imposed upon its use imd 
development by the order refusing permission to erect or rc-crcct a building 
thertou, and its market \aluc immediately before the publication under sub- 
section (2j of scct.on 3 of the notification in pursuance of which the area in 
which It is situated was declared to be a controlled area, 
and no compensation sliall be awarded under sub-section (1) — 

(i) unless the claimant satisfies the officer making the award that pro- 
posals for the development of tlie land which at the date of the application under 
sub-scction (1) of section 6 arc immediately practicable, or would have been so, 
if this Act had not been passed, arc prevented or injuriously affected by the 
rcstiictions imposed under tins Act, or 

(u) i£ and m so far as the land Is subject to substantially similar restric- 
tions in force under some other enactment which were so in force at the date 
when the restrictions were imposed under this Act; or 

(m) if compensation in respect of the same restrictions in force under 
this Act or of substantially similar restrictions in force under some other enact- 
ment has already been paid m respect of the land to the claimant or to any 
predecessor in interest of the claimant. 

(3) The provisions of Parts III, IV.V and VIII of the Land Acquisition 
Act, 5894, shall so far as may be apply to an award made under sub-section (1) 
as though It were an award made under that Act. 


11 

Baviog 

men's 


Nothing m this Art shall affect the power of any authority to acquire * 
land or to impose restrictions upon the use and de- 
fer o.ucr enact- vclopmsnt of land under any other enactment for 
the time being in force. 


12. (1) No land within a controlled area shall be used for the purposes’ 
rA t ^ ^ charcoal-kiln, pottery-kiln or lime-kiln and no 

iind os a bndj field” ctc^ citlier Within or outside a controlled area shall, 

without 1 licence ’ ' be used for the purposes of a brick-field or brick- 

kiln except under, and in accordance with the condi- 
tions of, a licence from the Chief Commissioner which shall be renewable 
annually. 


(2) The Chief Commissioner may charge such fees for the grant and 
renewal of such licences and may impose such conditions in respect thereof as 
may be prescribed. 

(31 No person shall be entitled to claim compensation under this or any 
other Act for anv iniury, damage or loss caused or alleged to have 'been caused 
by the refusal of a licence under sub-section (1). ■ 
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Offences and penalties 


13 (1) Any person wlio — 


fa) erects or re creels any building or makes or extends any escalation 
or lavs out any means of access to a road in contravention of the 
sLtion 6 or m contravention of any conditions imposed by an order under 
section 6 or section 7, or 

(&) uses any land m contra\cntion o£ the provisions of sub-section (1) 
of section 12, 

shall be Dunishable with fine, which miy extend to five hundred rapecs and, in 
t^caso a continuing contravention, with a further fine which may ettend 
to fifty rupees for cverj day after the date of the first conviction during which 
he 13 proved to have persisted in the contravention 

(2) "Without prejudice to the provisions of sub-scction (1), the Deputy 
Commissioner mav order any person wlio has committed a breach of the 
urovisions of the said suh section to restore to its original state or to hnng into 
wnfoimuty with the conditions which have been violated, as the case may be, 
anv building or land in respect of which a contravention such as is described 
in the said sub section has been committed, and if such person fails to do so 
within three months of the order may himself take such measures as maj 
appear to him to be necessary to give effect to the order, and the cost of such 
measures shall be recoverable from such person ns nn arrear of land rev enue 

14 No Court mfenor to that of a "Magistrate 

Tnal of offences of the first class shall tr> an> offence punishable 

under this Act. 

15 No smt, prosecution or other legal pro 
Protection of persona act ceedmgs shall lie against any person for anj’thmg 

ing under this Act which is m good faith done or intended to be done 

under this Act 

Ifi Nothing m tins Act shall apply to— 

(a) the erection or re erection of buildings upon land included m the 
inlabited site of any village as defined m the revenue records, 

(b) the erection or re erection of a place of worship or a tomb or ceno 
taph 01 of a wall enclosing a graveyard, place of worship cenotaph or saTtiadht 
•on land which is at the time a notification under sub section (2) of section 3 
13 pub^hed by the Chief Commissioner occupied by or for the purposes of 
such place of worship, tomb, satnadht, cenotaph or gravevard , 

(c) excavations (including wells) made in the ordinary course of agri- 
cultural opentions , 

(d) the construction of an unmetalled road intended to give access to land 
solely for agricultural purposes 

Power to make rules (f) The Chief Commissioner may make 

to carry out the purposes of this Act 

(2) In. particular and without prejudice to the generality of the foreeome 

power such rules may provide for all or any of the following matters namely 

1 , ti which applications under subsection (1) of section 6 

shall be made and the information to be furnished m such applications 
(6) the regulation of the laying out of means of access to roads, 

charged for the grant and renewal of licences under 
section 12 and the conditions governing such licences 

(3) ^1 rules made under this section shall be subject to the condition of 
-Pilous publication, which publication shall be made m the official Gazettra^^d 
m at least -two newspapers printed in a language other than Eno-Ttcti o ^ 
date to be specified under clause (3) of 
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1897, shall not be less than tw months from the date on which the draft of the 
proposed rules was published. 

THE DESTRUCTION OF RECORDS ACT (V OF 19P). 



D 

1 Shott title j 

1 AmenilmenI, 

1917 j 

D 

The Destruction of Records Act. 19l7 

Repealed in part, Xll of 1927. 


PREFATORY NOTE. — The fotlowing ii the Statement of Objects and Reasons 
annexed to the Bill: — 

“In present conditions documents are required to be placed in the custody of Govern- 
ment ofliccrs under a large number of enactments. In many of these Acts no provision 
exists for the destruction of such of them as have be^mc v-alueless. For example, there 
is no proMsion for the destruction of documents lodged with the Registrar of Joint Stock 
Companies under the Registration of Soaetics Act (XXI of 1660), tlie Pro\ident Insurance 
Societies Act (V of 1912) the Indian Life Assurance Companies Act (VI of 1912), and thfc 
Indian Companies Act (VII of 1913); nor could such papers be dealt with under the Des- 
truction of Records Act (III of 18^), as it stands. It is accordingly proposed to repeal 
and re-enact the Act of 1879 so as to make it conform to modem requirements. The prin- 
cipal feature of the draft Dill is that it empowers certain authorities to frame rules for the 
disposal by destruction or otherwise of documents which they may consider not of suffi- 
cient public value to justify presers-ation. and proxides for the delegation to subordinate 
officers of the rule-making powers vested in the Lool Government. The rule-making 
powers already vested m the High Courts and the Chief Controlling Revenue authorities by 
Act III of 1879 will not be afTected by this BUI. To avoid overlapping, it is proposed to repeal 
the provisions of the enactments mentioned in this Schedule.”— (rert S» Cfeorge Cesetie, 
Part in, 20th February, 1917, p. 2.) 


CONTENTS. 

ScertOKs Sections. 

1. Short-title. sal of documents. 

2. Definitions. [Rtpealed.] 5. Saving of certain documents. 

3. Power to certain authorities to make 6. Repeals. (JJepealed.I 

rules for disposal of documents. ScDEnuix. [Repealed.] 

4. Validation of former rules for dispo- 


[28th Febniary, 1917. 

An Act to consolidate and amend the law providing for the destruction or other 
disposal of certain documents in the possession or custody of Courts and 
Revenue and other public officers. 

WiiEREiAS it is expedient to consolidate and amend the law providing for 
the destruction or other disposal of certain documents in the possession or cus- 
tody of Courts and Revenue and other public officers; It is hereby enacted as 
follows • — 


Short title Called The Destruction 

' of Records Act, 1917. 

2 . '[* * * ♦]. 

3. (1) The authorities hereinafter specified may, from time to time, make 

„ , . , rules for the disposal, by destruction or otherwise, of 

ties'to'make'^Vules for dis- documents as are, in the opinion of the authority 

posal of documents. making the rules, not of sufficient public value to jus- 

tify their preservation. 

(2) The authorities shall be — 

(c) in the case of documents in the possession or custody of a High 


LEG. REF. 

Omitted by Government of India (Adap- 


tation of Indian Laws) Order, 1937. 
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‘Court or of the Courts of Civil or Criminal jurisdiction subordinate thereto, — 
the High Court ; 

(&) in the case of documents in the possession or custody of Revenue 
Courts and officers, — the Chief Oinlrolling Revenue Authority; and 

(c) in the case of documents in the possession or custody of any other 
public officer, — 

*[(i) if the documents relate to purposes of a province, the Provindal 
Government or any officer specially authorised in that behalf by that Govern- 
ment; 


(ii) in any other case, the Central Government or an officer specially 
authorised in that behalf by that Government], 

(3) '(Rules made under this section by any High Court or by a Chief 
Controlling Revenue Authority or by an officer specially authorised in that be- 
half by any Provincial Government shall be subject to the previous approval of 
the Provincial Government; and rules made by an officer specially authorised 
in that behalf by the Central Government shall be subject to the previous ap- 
proval of the Central Government.] 

4. All rules and orders directing or authorising the destruction or other 

disposal of documents in the possession or custody of 
Validation of /ojmer public officer, heretofore made by a Provincial 

raents.°^ isposa o ocu- (^vemmcnt, or with the approval of the Provincial 
Government, by any authority not empowered to make 
such rules under the Destruction of Records Act, 1879, shall be deemed to have 
had the force of law from the date on which they were made, and all such 
rules and orders now in force shall continue to have the force of law until they 
are superseded by rules made under this Act. 

5. Nothing m this Act shaft be deemed to authorise the destruction of 

any document which, under the provisions of any 
Saving of certain docu- law for the time being in force is to be kept and 
meats. maintained. 


5 flj* • * » * • 

THE SCHEDULE'. 
Repeal of ENACTMErrrs * 


THE DISSOLUTION OF MUSLIM MAARIAGES ACT 
(VIII OF 1939). 


[\7th March, 1939. 

An Act to consolidate and clarify the provisions of MtisUm law relating to suits 
for dissolution of marriage by women ^married under law and to 

remove doubts as to the effect of the renunciation of Islam by a married 
Muslim woman on her marriage tie. 


Whereas it is expedient to consolidate and clarify the provisions of Mus- 
lim law relating to suits for dissolution of marriage by women married under 
Muslim law and to remove doubts as to the effect of the renunciation of Islam 
by a married Muslim women on her marriage tie; It is hereby enacted as 
follows; — 


Short title and extent. *"^7 be called The DISSOLU- 

TION OF Muslim Marriages Act, 1939. 

(2) It extends to the whole of British India. 


^ LEG, REF. 

‘Substituted by the .A.O., 19J7. 


by the Repealing Act (XII of 

1927). 
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Grounds for decree for 
dissolution of tnarnape 


2. A \\oman rrnrncd under Muslim law shall be 
cntitlctl to obtain a decree for the dissolution of her 
marrngc on iny one or more of the followinfj grounds, 
namely 

(i) that the thereabouts of the husband have not been known for a penod 
of four j ears, 

(«) that the husband has neglected or has failed to provide for her mam 
tenance for a penod of two }ears, 

(tu) that the husband has been senteneed to imprisonment for i penod 
of sev en years or upw ards , 

(iv) that the husband his failed to perform, without reasonable cause 
his mantal obligations for a penod of three >cars, 

(t») that the husband was impotent it the time of the marriage and con 
tinues to be so, 


(w) that the husbind his been insane for i penod of two years or is 
suffenng from leprosy or a virulent venereal disease, 

(wi) that she having been given in marnage by her father or other 
guardian before she ittiined the ige of fifteen ycirs rcpudiited the marnage 
before attaining the age of eighteen years 

Provided that the marnage has not been consummated 

(vin) that the husband treats her with cruelty, that is to say, — 

(o) habitually assaults her or makes her life miserable by cruelty of 
conduct even if such conduct docs not amount to physical ill treatment, or 

(b) associates with women of evil repute or leads an infamous life, or 

(c) attempts to force her to lead an immoral life or 


(d) disposes of her property or prevents her exercising her legal nghts 
over it, or 


(«) obstructs her in the observance of her religious profession or practice 
or 


(/) if he has more wives than one does not treat her equitably m accor 
dance with the injunctions o! the Qoran 

(it) on any other ground which is recognised as valid for the dissolu 
tion of marnages under Muslim law 
Provided that — 

(a) no decree shall be passed on ground («i) until the sentence has be 
come final 

(&) a decree passed on groimd {») shall not take effect for a penod of 
Sts months from the date of such decree and if the husband appears either in 
person or through an authonzed agent within that penod and satisfies the Court 
that he is prepared to perform his conjugal duties the Court shall set aside the 
said decree and 


NOTES 

Sec 2 (ii) ReraospECTiVE EFFErr — ^When 
an Act IS intended to provide a remedy for 
•what IS consdered to be an existing tm 
satisfactory state of affairs the intention is 
clearly that the remedy should be applied 
even though this may mvolve giving retros 
pective effect to some of its provisions 
Conseoucnlly S 2 (ii) must be taken as 
mtended to apply with retrospective effect 
194 1 C 56?=I94l Uh 167 


Failure to maintain — If must be wn, 
ruL — ^There is noth ng in the word ng of 
S 2 (tt) to suggest that the failure to mam 
taio the wife must be wilful Divorce can 
be granted on grounds which do not nec^ 
sarily involve any dellienite default on the 
part of the husband It is absolutely im 
material whether the failure to maintain is 
due to poverty fail ng health loss of wor 
imprisonment or to any other rausc wnau 
ever TO I C »7=TO1 Lah 167 
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(c) before passing a decree on ground (t/) the Court shall, on application 
by the husband, make an order requiring the husband to satisfy the Court within 
a period of one year from the date of such order that he has ceased to be 
impotent, and if the husband so satisfies the Court within such period, no decree 
shall be passed on the said ground 

Notice to be served on .. tti / \ t o 

heirs of the husband when 3 In a sUit to uhicli clause (i) of section d. 

the husband s whereabouts applies — 

are not known 

(o) the names and addresses oC the persons who would have been the 
heirs of the husband under Muslim law if he had died on the date of the filing 
of the plamt shall be stated m the plamt, 

(6) notice of the suit shall be served on such persons, and 
(c) such persons shall have the right to be heard m the suit 
Provided that paternal uncle and brother of the husband, if any, shall be 
eited as party even \t he or they ate not heirs 

4 The renunciation of Islam by a marned 
Effect o! conversion to Muslim woman or her conversion to a faith other than 

another faith Islam shall not by itself operate to dissolve her 

marriage 

Provided that after such renunciation, or conversion the woman shall 
be entitled to obtain a decree for the dissolution of her marnage on any of the 
grounds mentioned in section 2 

Provided further that the provisions of this section shall not apply to a 
woman converted to Islam from some other faith who re embraces her former 
faith 

5 Nothing contained m this Act shall affect any 
Rights to dower to be right which a married woman may have under Muslim 

affected law to her dower or any part thereof on the dissolu 

tion of her marnage 

Repeal of section 5 of 6 Section 5 of the Muslim Personal Law- 
Act XXVI of 1937 (Shanof) Application Act, 1937, is hereby repealed 
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No 

Short Utic j 
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1 
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1 

1 

Repealed in part, VH of 1870, XII 
of 1673 IV of 1901, S 8 

Amended, VI of igog X of 1912, 
XVIII or 1919, XI of 1923, 
XXXII of 1925 , XXV of 1926, 
XXXIV of 1926, XV of 1927, 
XXX of 1927 , Act VIII of 1935 , 
Supplem Temporanly ui Smd 
Bom Act VIII of 1930 


PREFATORY NOTE — ^This Act is Trained on the corresponding English Statute Law 
« A T?'* «lcnds to India the principal provisions of the Matnmorual Causes Act 1857 (20 
w ^ .5} amended by the Matninoai«l Causes Act, 1850 (23 and 22 Vic , C 61) and 
isk ^ v‘’ 'SCO (23 and 84 Vlc.C 144) and the Mairunomal Causes Act 

But* {29 and 30 Vie , C 33) It also embodies many rulings of Sir CresswcJl and Lord Penzance 
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Tnc Dn*ORCE Act (IV of 1869). 

(&< Statement ofObicctj ind Rcasoni) Mf Maine in moving that the Report of the Select 
Committee on the Dill to amend that law rtlaling to Divorce and Matnraonial Causes in India be 
taken into consideration, laid —•'This measure b otnaousty one of great loaal importance, . . . 

. It is lubstaniially a consolidation measure. It puts i«;ethcr the English Statute Law on the 
subject m a more orderly form and m dearer lanmage, and it Incorporates the recent decisions of 
the DiTOrce Court, But, m the roam, lU pnnaf^ei are those of the statute regulating the junsdio 
lion of the Engluh Court of Dii-orce and Mainmontal Causes [sGth March, iC6<) — Fort Si Gnrgt 
Gazette {Supplement), March, i860 P 44 1 

The object of the Act was to gii*c effect to the policy embodied m the High Courts Act 
passed in 18G1 (24 &. 25 Vic., c. 104), and the Letters ratent issued by Her Majesty for conslitut* 
ing the High Courts The object of the 1 Iigh Couru Act seemed to bai e been, not so much to 
Qcate nesv branches of junsdiciion, as to constitute and redistribute the power which already 
existed. The 9th dause gasT power to Her Majesty to confer on the High Court such mairunonial 
jurisdiction as she thought lit, nut Her Majesty did not attempt to confer on the High Court such a 
jurisdiction as w as cxercis^ by the Divorce Cwrl in Englann The Secretary of State, therefore, 
requested the Goixroor General to introduce a measure, cotiTemng a junsdiction on the High 
Courts here tumlar to that exercised by the Diiorre Court sitting irt London lienee the Act. 
(Srr the remarks of Mr Maine in moimg for leasx to introduce that Bill ) 

Thus It would be seen that the object of the Diswce Act was to place the Matnmomal Law 
administered by the High Courts, in the exercise of their original jurisdiction, on the same footing 
as the Matrimonial Law admiflutered by the Court for Disorce and Matnmomal Causes in 
England 

The gth section of the Act of Parliament for cstabluhmcnt of High Courts of Judicature in 
India (34 &. 25 Vic , c loj] proi'ided that the High Couns shall exercue such matnmomal 
jurisdiction as Her Majesty by Letters Patent shall grant and direct Under the authonty thus 
eonfetred by Parbament, the J^ih section of the Letters Patent constituting the High Courts of 
Judicature provided as folloivs — 

*'And we do further ordain that the said High Court of Judicature at Fort \Mlliam m Bengal 
shall bat e jurisdiction in matters matnmomal between our subjecu professing the Chnstian rcLgioti. 
and that such junsdjcuoa shall extend to the local limio tviihm which the Supreme Court now has 
ecclesiastical jurisdiction provided always that nothing herein contained shall be held to mterfere 
with the exercise of any junsdiction in matters mainmonial by any Court not establuhed by Royal 
Charter within the said Presidency lawfully possessed thereof' 

In the Despatch of (he Secretary of State iransoutting the Letters Patent, 33rd and 34th 
paragraphs are to the following effect — 

“Her Majesty’s Government are desirous of placing the Chnsuan subjects of the Crown, 
withui the Presidency, in the same posmon under the High Court, as to matters matnmomal, la 
general as thev now ate under the Supretne Court, Mid this they believe to be effect^ by dause 35 
of the Charter But they consider it expedient that the High Court should possess, m addition, the 
power of decreeing diiorce which the Supreme Court does not possess, in other ivords, that the 
High Court should haie the same jurisdiction as the Court for Divorce and Matnmomal Causes in 
England, esublished, m vutue of the Act Sess 30 S. 21 Vic, c 8^ and m regard to which 
further provisions were made by Sess 22 & 33 Vic , c 61 and 23 fi.24 Vic,c 144 The Act 
of Parliament for establishing the High Courts, however, does not purport to give to the Crown the 
p«wti x/i TmpOTimg into Charter all provisions of the Divorce Court Act, and some of &cia 
the Crown dearly could not so import, such, for instance, as those which prescribe the period of 
re marriage and chose which exempt from fninishment clergymen refusing to re marry adulterers All 
these are, m truth, matters for Indian Legislation, and 1 request that you immediately take the sub- 
ject into your consideraLon and introduce into your Council a bill for conferring upon the High 
Court, the jurisdiction and powers of the Divorce Court in England, one of the provisions of which 
should be to give an appeal to the Pnvy Counal in those cases in which the Divorce Court Act 
gives an appeal to the House of Lords 

, , ”Ib* object of the provision at the end of clause 35 is to obviate any doubt that may possi- 

^ whether, by vesting the High Court with the powen of the High Court for Divorce 
Md Matnmomal Causes m England, it was intended to take away from the Court within the 
Division of the Presidency not established by Royal Charter, any jurisdiction which they might have 
as for instance, to a suit for ahmonv between Armenians or NaUve Cl^bans 
With any such jurisdiction it is not intended to latcrfere ” 

In addiuon to the Act of Parbament mentioned by the Secretary of State as regulating the 
jtuisdicbon of the English Divorce Court, the Statute 25 St 2$ Vic , c 81, had been passed {in 
the year (>802) Ttie object of thu statute was to render pierpetual 23 St 24 Vic., c 144, ihc 
duration of which had been originally limited to two years 

The draft of a bill had been prepared to give effect to the Secretary of State’s mstruo 
ad^*'ted'^* variations from the English Statutes in rwpecl of procedure had to be 

IVilh a view to umforimty in practice in the several branches ofjunsdicuon the BJt provided 
mat the procedure of the Code of Civil Ftoccdure shall be followed, instead of the Rules of Her 
Majesty’s Court for Divorce and Matnmomal Causes in ^gland, and it also omitted the proviuon 
m 30 K 31 Vic., c. 85 respecting the occasional trial of questions of fact byjunes 

CC.lf.— 282 
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'"T' icrbal chiracirr 

S 7 , Act \ of iqia 

*> 30 mf , Act VI of 1909 

mTv/I, 77ii^ bvAc.xOor,;H,.xxx.r viii „i.„’?sTS;‘’L's"»d 

Declared in torce-— 

In UieSantha! r-irpinii, R«» niofi073,S 3 aj amended by Reg IIIofjBooS t 
In the Angul Dijtncf, R«j llIofiQis.S 3, ^ moi 1093,0 3. 

in the Upper IJurma (except the Shan State*), Act XIII of lOoO. S a 
in the Oriiiih UaluchiitTn, Reg II of 1913, S 3 ’ 
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THE DIVORCE ACT (IV OF 1869) » 

[s6ik February, 18^ 

An Act to am’nd th* law relating to Divorce and Matrimonial Causes tn India 

Whereas it is expedient to amend the law relating to the divorce of per- 
sons profcs'ing the Christ an religion, and to confer 
Preamble upon certain Courts jurisdiction in mittcrs matrimo- 

nial , It IS herehy enacted as follow' — 


LEG REF 

* For Statement of Objects and Reasons, see 
Calcutta Gazette, 1E63, p 173, for Report 
ol Select Committee, see Gazette of India, 
1Q69 p iqa for Proceedings tn Council, 
sec Calcutta GiVtlt, 1862, Supplement, p 463 
tbiJ , 1863 Supplement p 43, and Gasflte ef 
India, i86g Supplement p 291 

It has been declared in force in Upper 
Burma generally (except the Shan States) ^ the 
Burma Laws Act (XIll of iSpSl, S 4 (1) and 
Sch I, in the Arakan Hill Dutncc, :et Sche- 
dule to the Arakan Hill District Laws Regula- 
tion (IX of 1874) in Angul and the Khond- 
mab, Schedule to the Angul District Regulation 
(I ol 1894), m the Sonihal Parganas by S 3 of 
the Sonthal Parganas Settlement Regulation 
fill of 1872) as amended by the Sonthal 
Parganas Justice and Laws Regulation (III of 
xbid , in Bntuh Baluchistan by the 
Baluchistan Laws Reeulati-'n (I of 1890) 

It has been declared by notificauon under S 3 


(o) of the Scheduled Districts Act (XIV of 
1674), to be in force in the following Scheduled 
Districts namely — 

The Districts of Hazanbagh, Lohardaga and 
Manbhum, and Pargana Dhalbhum and the 
Kolhan m the District of Singbhum, see Gazette 
«f India, 1881, Pt I, p 504 

(The District of Lohardaga included that time 
the present distnct of Palamau which was 
separated in 1894 The District ofLohard-tga is 
now called the Ranchi Distnct, sec Calcutta 
Gazette, 1899 Pt I, p 44 ) 

The Scheduled Distncts in Ganiam and 
Vizagapatam, see Fort St George Gazelle, 1898, 
Pt I, p 666 

It has been extended by notification under 
S 5 of the same Act to the North-Western 
Provinces Tarai, see Gazette ef India, 1876, Pt 

I. P 500 

Tub LiinTATios Act does no* apply to luiti 
under th s Act, see the Indian Limitation Act 
(IX of 1908), S 29 (a) 
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I. This Act may be called Tiie Ivdian Divorce 
Short utle Commence- jind shall comc into operation on the first day of 

>”'»• of Act ,85g 


NOTES 1 

Sec. 1 —Jurisdiction in matrimonial camca 5 
was not based on a so-called matrimonial domi- 
cile when the Indian Counals Act was passed 
ini86i 47 B 843 = 25 Bom LR 945=1923 1 

B 321 Ste also 143 1 C 618=1933 Sind 70, 
1933 ALJ 8=1933 A 39 Act does not 1 
confer jnnsdiction on the Court to dissolve the ' 
marriages of non-domiciled parties 47 B 8|3 
Relief not involving the status of the patucs may 
be granted under the Act if the conditions of 
residence are satisfied 47 B B43 Municipal 
Law of a country may lay down its own tests 
for creating jurisdiction within its own bound 
anes even m cases where the status of the parties 
18 involved 47 B 843 WTieihcr Act applies to 
British subjects in Native States, see 10 B 422 
Relief under the Act cannot he granted to 
Jews 34C\SN 319=570 1089=1930 C 
558 On this section, see also 38 B 125 8 
Bom L R 856 , 17 M 235 As to the lunsdic- 
bon of Indian Courts under the Indian and 
Colonial Divorce Jurisdiction Act, 16 & 17 
Geo V, ch 40, S 3 See 10 L 64=1928 L 
557 Courts in J/alioe Stale (Mysore) have no 
jurisdiction to make decrees for judiaal separa 
tion of Chruuan British subjects 9 Mys L J 
269 (3 Mys C C R 78, Foil ) 

Powers op Leculature — Divorce Act is and 
always has been within the legislauve powers 
conferred upon the Indian legislature by the 
Indian Councils Act i86t 47 B 843 There 
u a definite established practice in the Court 
for divorce and matrimonial causes m England 
that the evidence of the husband or the wife 
alone is never to be accepted without oofrobor- 
ation either by witnesses or at least by sttotig 
surrounding circumstances This salutary rule 
will he fallowed ui India 1935 OWN 103= 
1935 Oudh 133 Wild rumours and baseless 
suspicions cannot take the place of legal testi- 
mony which IS required to substantiate an alle- 
gation of unchastity or immorality Vague and 
indefimte evidence is insufficient for the purpose 
ALR 1935L 112 

Duty of Court in ex parte Proceedings — 
When in an application for divorce neither tbc 
respondent nor the co-respondent seek to resist 
the petition the duty of special circumspection 
IS throvm upon the Court The Court has dis- 
cretion in certain speafied events other lo 
prorwunce a decree for divorce or to dumiss the 
petition The exercise of that discretion must 
be regular and sj-stetnaiic For th« purpose 
the Judge should make free use of has power fo 
look into all the neewsary circumstances even 
though his attention is not called to th^ by the 
party The danger of collusion between the 
parties roust always be borne m mind especiaDy 
when there has been a long delay in appMog to 
the Court for relief See also 143 1C 618= 
»933 S 70, 26 SLR. 423=1933 S 27 Un- 
defended divorce action— Trial of— Necessity for 
hearing m open Court— Trial held in breach of 


nile of publicity — Effect on decree — Pnnaples — 
Setting aside — Time for 40 C.WN 488=70 
ML.J 385(1*0) 

Etiect of Amending Act of 1926— 
By the Amending Act the jurisdiction of the 
Indian Courts under S 2 of the Act, has been 
taken aw ay only in respect of making decrees of 
dissolution of mamage between parties who are 
not domiciled in India The other rcLcB 
under the Act and the power to make decrees 
of nullity of mamage remain unaffected, the 
only requirements tn the latter case being that 
the parties profess ihe Christian religion, the 
mamage has been solemnized in India and the 
petitioner is resident in India at the time of 
presenting the petition. 130 I C 524=1931 L. 
345 Deject in the Act pointed out and amend- 
ment of the Act suggested See 62 C 82=39 
C \V N 95 As a result of the amendment in 
1926 of S 2 of the Act, Courts in India are 
pemutted to make decrees of nullity of mamage 
even though the parties presenung the petition 
are not domiciled in India. I l^R (1937) 1 
01 417=41 CWN 268 The effect of S » of 
the Act IS that so far as a suit for dissolution of 
mamage is concerned a domiciled Bntuh 
subject resident beyond British India, te, in 
Mysore can invoke the jurisdiction of the 
Madras High Court, but as regards a suit for 
nullity of mamage any person resident in 
India who has been mamed m India can bring 
such a suit in the High Court 59 ht 509 and 
518=1936 M 324— 7&ML.J 321 (FB) 

JURtsoiCTTON —To grant relief under the Act, 
it must be proved that the condiuons of S 2 
are strictly complied with •S'rr 29 C Wd'T 350 
379-19250 5Q5 (FB) See also 52 
C 566=891 C 611 = 1925 C 874 Courts in 
India aienot empowered to decree dissolutioti 
oftbemarnage between persons not domiciled 
wilbin their junsdicUon 1923 R. 223 The 
provuions of S 2 as to the residence, apply to 
cases when the parties are domiciled in India 
but where the parties arc domiciled in England, 
they cannot override the express provisions in 
S 7 (Jhid) See also 143 I C 618=1933 
Smd 70 But as a result of the amendment of 
1926, Courts in India are permitted to make 
decrees of nuHity of mamage even though the 
parties preventing the petiuon arc not domiciled 
in India 169 I G 948=41 CWN 268=1 L. 

(»937) ,1 C 4^7 Per Slew and Moekett, JJ 
{Wadsworth, J , dissenting ) — The proper form of 
* decree to be passed in the first instance in a 
wt on the onginal side of the High Court for 
declaration of nullity of a mamage is that of a 
decree nui and not a decree absolute 59 M. 
509 wd 518=1936 M 324=70 ML J 321 (F 
11 ) Court should enquire and set out m the 
judgment facts relied on as conferncig lunsdic- 
oon 32A 293=510 87i = 7ALJ 193 
DomiuLe —In a case of divorce, it is im- 
portant to consider the question of domicile 
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NOTES 

toot of jMnsdKlion 58 C. I332*“*35 


mcnt of the petitioner, who is 42 >ears old and 
It in ihu country, because hr u in the service of 


44^=1932 G. iGi Set clso 13B I C. fill— iheRailway that he inlcnls to continue to 
1013 L. ico (SB) It IS necessary to see that reside here is not proof of his domiale m India. 

there IS proper proof of Indian domiale before 174IC. 992«I930 Lah 393 Domicileuof 

invinR adccree under the Act. The fact that twohinds domiale of on?in and domicile of 
Ae petitioner is shown to have been bom in choice The donueJe ofonnn is irrevocably 
Ind^ and residing there is not sulBaent to asceruined at the parties naUvity A domiale 


prove Indian domiale 60 C. Got«i44 I 


indeed acquire, 


CNN N 255 (SB) Domiale in India the domiale of origin remains m 
aiW umc of the proentauon of the peuuon abe>aflce and is at any moment ready to revive, 
for divorce ts an abralute necessary condition of Every proumplion is to be made in favour of 
junsdicuon so far as regards divorce The the original dormale It is for the party who 
domiale of the parties means in practice the relic* pn a change of domicile to prove a double 
<ionuale of the husband The burden inlenuon the intention of abandoning his 
of proving that a person has changed the domiolc of origin and the intention of adopting 
donncilc u on the person who alleges il the domiale of choice A domicile of choice is 


\Vhere the petitioner vvas shown to have 


established by mere assertion The petitioner 


<ome to India to cam a living and intended left hts native land under order* and notof hts 


long as an opporiuniiy t 


own free will He came ti 


obtain a livelihood was open to turn but he toother authority and not in the cxerase of any 
had formed no micnUon to settle in any one choice of his own Bang thus transplanted he 


place Held, that there being no intention to 
reside, and establish himself in India fortherot 
of his days it could not be said that the peti- 


did not stnVc root The petitioner, moreover, 
was neither a house«ho1der, nor any membtf of 
any club m India, nor was he permanently 


tionctwas domiciled tn India 560.530*1929 employed Held that the pcimoner was not 
C 599 The question of domicile should be domialed in India 1933 Stnd 70*143 I C. 
treated with care, for unless the parties to the 6t8 If the domiale of the parties be English 
xnamage arc domiciled in India at the tune the Courts m India have no jurisdiction to dis* 
when me pehtion is praented there is no juns> solve (heir mamage notwithstanding that it was 
Action in a District Court to dissolve the tolemnued in India and that the adultery was 
marriage Residence alone lor however long a committed in India 1933 S 70«"»43 I C 618, 
period, u by no means the test and a safer guide It u necessary to see that m cases of divorce 
M to enquire where the penon, whose doouale there u proper proof of Indian domiale before 
IS in quaQon, intends to end hu days Every giving a decree under the Act The fact that 
inde^dent person can acquire a domicile of the petitioner u shown to have been bom in 
choice by the combination of residence and India and raiding there is not suiBcient to prove 
intention of permanait or mde(inite residence Indian domicile 60 C 601*144 IC 827*17 
but not otherwise To these may be added the CNVN 255**9330 524 
fusther propositions that the presumption of law Risidcncc — R widence m India is sufficient 

u against a change of domicile, which must be to give the Court jurisdiction under the Act, 
proved by the person alleging it, and that a though the party retains a foreign domiale 
wife s domicile ts the domicile of her husband 40 C 215=17 C W N 491, 53 C 262=1926 C 
NVhere a European claims to be domiciled in 871 See aim 5 L 147 (161) (F B) Intention 
India, It Will be pertinent to enquire where his has nothing whatever to do with the quation of 
father hved and died or resida, as the case may residence NNTiether or not a person resida m a 


be, where be and his father were bora, the ar- particular district i 


quation of fact and 


cumstances m which he came to and resida id depends in each case upon the evidence Mere 
India, which will assist m ascertaining whether casual or temporary visits do not constitute 
there exists an antnuu revertendi or an oRtmur “raidence ” within the meaning of the Act C, a 
mentnii bis object in residing in India, and Railway employee, had official quarten provided 
generally as to the conditions under which he for him by the Railway Company at Gondia, in 
hvo and his habits ofUfe 58 C 259=1931 C the CP He had a bungalow there, and in the 
383 (SB) same compound an office C had himself furm- 

Domicilc must be decided on the facts as they shed the bungalow allotted to him His position 
■exist and not on future possibiliua Every as inspector entailed a good deal of travelling 
person must have a domiale and until the peti- over the Railway hne, and in every month he 
lionet abandons his present domicile m India used to be for several days away from Gondia 
and bccoma domiciled in some other country. But when in Gondia he lived at the quarfci* 
he Will remain vvithm the iimsdicuon of (be assigned to him Shortly before the petition was 
Inman Courts 1031 O 126=8 O NVN 177 filed, C came to Allahabad for two days and 
NNliere the petiUoner alleged that be had been in thereafter every month for the same penod, and 
India for 15 years and that be had no intentioo on each occasion he saw his counsel in connection 
of returning to England and the rnpondent also with his case It was also alleged that he busied 
stated that she intended to settle in India smd it himselfmtTyingtodiscoversomcponion ofland 
was proved that they had lived Jn India since which might be suitable for carrying 
the date of iheir marriage. Held that their on farming operations when he would retire 
statements that they had made India their from the Railway and set up buiinns as a 
domiale could be accepted and the petition for farmer and as a breeder of dogi Held, that C 
divorce be entertained. 7R. 313=119! C. had faded to atabhih that be was raiding in 
220=1929 R. 216 (S B) The mere state* Allahabad and hu raidence will in the meaning 
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2 This Act shall extend to the whole of Britrh India, and so far only 'vs 
regards Bntjsh subjects within the 'jtemtoncs 
hereinafter mentioned], to the *JIndian States] 

’[Nothing heremafter contained shall authorize 
any Court to grant any relief under this Act, except 
where the petitioner *[or respondent] professes the 

or to make decrees of dissolution of mamage 
except where the parties to the mamage arc domi* 
died m India at the umc when the pcliiton is 
presented, 

or to make decrees of nullity of mamage 
except where the mamage Ins been solemnized in 
India and the peiilioncr is resident in India at the 
time of presenting the petition, 

or to grant any relief under this Act, other than a decree of dissolution 
of mamage or of nul ity of mamage, except where the petitioner resides in India 
at the time of presenting the petition ] 

3 In this Act, unless there be something repug- 
InterpreUiion clause nant in the subject or context, — 

'HghCourt. ®[(i) ‘High Court’ means with reference to any 

area— 


Extent of Act 

Extent of power to grant 
relief geticrally, 

Chri'jtian religion, 

and to make decrees of dis* 
solution, 

or of nullity 


leg ref 

1 Substituted by Government of India 
^Ad^taQon of Ind an Laws) Order, 1937 

* Substituted b) 

* This and the succeeding three paras were 
substituted for the "nd 3rd and 4lh paras by 
Act XXV of 1026 S 2 

[5» eUo under S 7 1 

* inserted by Act XXX of 1917 

sSubSs (1) and (2) substitute b> Govern 
ment of Ind a (Adaptation of Indian Laws), 

NOTES 

ofS 3(ilwxjmGondia IQ33 A 383=* >933 

ALJ 579 144 1C 136-1933 A L.J 1933 

A 39 iV/aAo ^7 BomLR. 55=1935 B X2i 
1942 Cal A" There will be a valid divorce ui 
India though the mamage may be valid in the 
cauntry ofthedomici c of origin 40 C 215= 
17 C h N 49t Res dence of the petitioner 
must be hona fid and not casual or as a traveller 
aSB i25=i5BomL.R 593 aha 32 A. 293 

The Hish Court has no jurisdiction to grant a 
decree for restitut on either against a Par 1 res- 
pondent or a resoondeni not within Presidency 
5SB i25=i5BQmLR 593 In a divorce case 
before a iinal decree is passed the Court must 
definitely come to a finding on the question 
whether the mamasc was soienmized m India 
and on what date 57 I C 43= 3t C L.J 34O 
Where in a peution lor dissolution of mamage 
^e petitioner stated that her husband went to 
and fro from Ind a and cohabited with her at 
vanous places and the last place of cohabital on 
Was at some definite place in India Held 
that at the tune of cohabitation both parlies 
Were domiciled m India and thus ucortfeir^ 
jumdicbon on Couru m India to hear the pcti 
uon 167 I C 743=>937 P 82 =>i 8 P 3 tL.T 

lUctrt TO ruTEavcNc — In a suit for divorce 
under this Act by a wife against husband on the 


pound of adultery with a named woman the 
latter has no right >0 intervene whereas in a 
Similar suit under the Indian and Colonial 
Divorce Jurisdiction Act she can so intenene 
Thu defect m the Indian Act has to be removed 
bylegulation 62 C Cai-1935 C 456 

PROFtssiov or OiRimANiTV — Relief under 
the Act can be granted only to Chruuans and 
not to non Christ am as Jews 57 C 1089=34 
CWN 319 Words or respondent —Effect — 
One of the parties bemg Christian and other 
Parsi— Petition for restitution of conjugal rights 
— MaiolatnabiUly 5ee32BQmL.R 1046=54 
B 877- >910 B 385 A person does not cease 
to profess Chmtiamty tvithin the meaning of 
S ^ merely because she has been ex-commtmi 
cated by the sect or the Church to which she 
beloD"! 46 M 839— 45 M L.J 208=1924 RI 
t8 The question of profession of Christia- 
nity IS a question of the party’s own action 
and not of the action of the Church (Hid ) 
The convenion to Christianity of one of two 
raamed Hindus does not dissolve the marna»c 
(fJid) 

Sec 3 (1) fuRisDicnov — Residence — As to 
jurudicbon of Chief Court (now High Court) 
Punjab re 10 I C 487=47 PR igjj As to 
residence conferring junsdicUon see 36 C 964= 
4IC 419 Snelro 53 C 282 59 B 570=37 

BoouLR SS^igisBom 121,39 BomLR 1182 
To consbtute residence it 1$ not essential that the 
persons should ha\ e a house of their own It 15 
suSicient to find the place where both parties 
lived together 29 jBom L.R 30O-100 IC 
388=1927 B 230 Per A/arem CJ— The 
wrord ‘reside’ in S 3 does not mean sexual inter 
course, the Word ‘together’ in that section does 
not govern the word reside’ but only the 
words ‘fast resided ’ (Htd) Intenbon has nothing 
whatever to do with the question of residence 
Whether or not a person resides in a particular 
district u a question of fact and depend m each 
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(a) in Bcngil, Assam and the Andaman and Nicobar Islands, the High 
Court at Calcutta , 

(fc) in the Provinces of Madras and Coorg, the High Court at Madras ; 

(c) in the Province of Bombay and in Panth Piploda, the High Court at 
Bombay , 

(d) m Agra and Ajmer-Meiavara, the High Court at Allahabad ; 

(e) in Oudh, the Chief Court of Oudh , 

(h in the Punjab, the North-West Pronticr Province, British Baluchistan 
and Delhi, the High Court at Lahore ; 

(5) in Bihar and Orissa, the High Court at Patna , 

(A) in the Central Provinces and Berar, the High Court at Nagpur ; 

(t) in Sind, the Court of the Judiaal Commissioner in Sind ; and 
(j) in any Indan State, the Court whidi is a High Court for the purjioses 
of the Government of India Act, 1935, and cxcrases original criminal jurisdiction 
in respect of European British subjects in that area 

In the case of any petition under this Act, “ High Court ” means the High 
Court for the area ^^he^c the husband and uifc reside or last resided together ] 

' ‘Disinct Judge ’ (2) District Judge ” means — 

(a) in a Province, a Judge of a Principal Civil Court of onginal jurisdic- 
tion, however designated , and 

(i) in any area in an Indian State, such ofliccr as the Central Govern- 
ment shall from time to time appoint in his behalf by notification m the Official 
Gazette, and, m the absence of such an officer, the High Court for the area] 
(3) ” District Court ” means, in the ease of any petition under this Act, 
‘ D unct Court Court of the District Judge within the local limits 

of whose ordinary lunsdiction, or of whose jurisdic- 
tion under tl is Act, the husband and wife reside or last resided together 


NOTES 

case upon the evidence Mere caiual or (empor 
ary vuiis do not comblute ‘ residence ’ within the 
meaning of the Act 1933 ALJ 0*1933 A 
39*144 IC n6 St« aUo 15^ IC 900=37 
BomLR. <15*1935 B I9i 
Ili-Ustkative CUses —Where a husband and 
wife had no permanent residence but they last 
lived together in a Hotel m Bombay for the 
greater portion of the month the husband then 
being on leave from active service in Mesopo 
tamia, It was held the Bombay Court had juos 
dicuon 45 B 547=23 BomLR 1077 Seealso 
38CWN 347=19340570=153 IC 33 
Though both parties to a petition for divorce are 
residing separately from each other the Court 
has jurisdiction if they lived within the junsdic 
tion of the Court at the time of the Presentation 
of thermion 44 B 924=59 IC 931—22 
Horn L. K 361 but not otherwise see 76 PR 
1916=3010 367=130 PI R 1916 Theword 
together m S 3 (i) must be read With ‘last 
rwidcd onl> 47 pR 1911 = , oIC 487 
Petition by the wife for judicial separation The 
husband was a railway employee He had no 
permanent place of residence Shortly before the 
peuuon hewent to Calcutta and lived with his 

Wife and her parents for five dav-s and then 
separated HelJ that the High Court had juns 
diction to entertain the peuuon for judicial 
«paration 152 I C 33-38 C W N 347=1034 
C. 570 See also j O W 306— igsfi’o 319 
As to the necessity for residence of husband and 
^fe m order to confer junsdicbon on iSistnct 
Court or Divuional Court, see 7 L,B R, 5=20 


I C 399 The Resident at Aden » net a Dutnet 
Judge 37 B 57-«7 IC 915*14 BomLR 
872 «3oIC '’40*i93t C 12J Judges of 
Divisional Courts throughout Burma are Dutnet 
Judges under the Act No appeal however, lies 
to the Chief Court from their decision 6 Bur 
L.T 10=19 I C 53 (FB) 

Sec 9 (2) (a) ond (1) (d) —Under the Divorce 
Act S 3 (9) fa) ‘District Judge means a Judge 
of 1 pnncipal Civil Court of onginal jurisdiction 
The Court of the Judicial Commissioner Ajmer 
Menvara has no original civil junsdiction and 
the pnncipal Civil Court of onginal junsdiction 
IS therefore the Court of the Distnet Judge The 
High Court for Aimer is the High ^urt of 
Allahabad according to S 3 (1) {d) Hence it 
follows that a petition under S 33 of the Divorce 
Act cannot be entertained by the Court of the 
Judicial Commissioner, Ajmer, as it has no juris 
diction 1940 A ML J 1 

Sec 3 (3) —The word ‘ together ’ in the defi 
muon only Qualifies the words * last resided * and 
rot the word ‘ reside’ (44 B 924 Foil) 130 I C 
240=i93t C I9J See abe 47 PR 1911 = 10 
I C 487. 192G O 3 » 9“94 I C. 952 . 

1941 ALJ 710 A person who was a resident 
of Delhi for about sue yean and was a Govern- 
ment servant liable to trarisfcr and who came 
only Ibr the purposes of prosecuting a cnmmal 
proCTcding in Calcutta and put up at his brothers 
who also was liable to transfer was held not to 
“reside” with n the junsdicuon of the Calcutta 
High Court 1931 C 121 = 130 IC 2»o A 
penozt cannot tc said to reside at a place where 
he spends only a day or tvvo when he has got a 
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(4) “ Court ** means the High Court or the 
" Court ” District Court, as the case may be . 

“ minor children ” means, in the case of sons of Native fathers, bop 
^vho have not completed the age of sixteen >cars, and, 
“Minor children" of daughters of native fathers, girls \^ho 

have not completed the age of thirteen years ; in other cascs^ it means unmarried 
children \vho have not completed the age of eighteen years . 

(6) " incestuous adultery ” means adultery committed by a husband "»th a 
woman with whom, if his wife ucre dead, he couid 
“ Incestuous adultery lawhilly contract marriage by reason of her being 

within the prohibited degrees of consanguinity (whether natural or legal) or afRmty 
(7) “bigamy with adultery” means adultery 
“ Bigamy wth adultery ” with the same woman with whom the bigamy was 
committed 


(8) “marriage with another woman” means marriage of any person. 

being marned to any other person, during the life of 
the former wife whether the second marriage shall 
have taken place within the dominions of Her Majesty 


" Marriage with 
woman ” 

or elsewhere , 


(9) “ desertion ” implies an abandonment 

against the wish of the person charging it , and 
includes, in the case of a wife, any property to which 
she IS entitled for an estate m remainder or reversion 
or as a trustee, executrix for administratrix, and 
the date of the death of the testator or intestate shall be deemed to be the time 
at which any such wife becomes entitled as executrix or admmistratnx 


(10) “property” 
“ Property " 


II —Jurisdiction 

4 The jurisdiction now exerased by the High Courts in respect of divorce 

a mensa el loro, and in all other causes, suits and matters 
MattimoaiAl jamdiction mattimomal, shall be exercised by such Courts and 
of l^h Courts to bc^exet jjy District Courts subject to the provisions in 
this Act contained, and not otherwise except so far 
as relates to the granting of marnage-hcenses, which 
may be granted as if this Act had not been passed 

5 Any decree or order of the late Supreme Court of Judicature at Calcutta, 


ased subject t< 
Uon 


Act Excep 


NOTES 

fixed place of residence elsewhere, but where a 
person has no fixed place of residence the place 
where he actually lives must be talceo to be the 
place where he resides The parties, husband 
and wife, belonged to hlangalore in South 
K^ara, were mamed la Mangalore, and were 
living there on more than one occasion They 
last resided togelher at Mangalore until the hus- 
band left for Itangoon where he >vas employed, 
but he had no fixed place of residence la 
Rangoon Htld, that ^e husband must be 
deemed to be residing m the place where he 
actually lived, i e , m Mangalore, and the Du 
tnct Court of South Kanarabad therefore juns- 
diction to entertain an application present^ by 
thewife under Ss 7, 18 and 19 of the Divorce 
Act for a declaration that the marriage was null 
and void and for maintenance 1940 liiad 
58i“(«94o) « MLJ ^ 

Sec 3 ( 5 ) — As to the necessity for amend- 


ment of thu section so as to give greater powe 
to Umrts to promote for the maintenance ancf 
custody of minor children, ste 5BMLJ cq— 

31 L\V 97= 1930 M 154 cited under S 42 
Sec 4 — [ 5 « afro under S 7] The junsdic 
Uon of the Patna High Court m matters main- 
raomaluonly such junsdiction as is compnsed 
within the provision of the Divorce Act. 72 1 C 
a suit for a mere declaration 
ttat the pUinuff s marriage With her deceased 

husband s brother w valid and legal unot sus- 

toMbleon the mamrnonial side of the Patna 
High Court {Ibtd) As to jurisdiction of High 
Court mior to passing of this Act, see 28 B lav 
593 Astojunsdic- 
i«94lC 952-1926 
U 319 S 4 does not preclude the Court from 
c^denng whether a mamage was duly solem- 
and from declanng a mamage null and 
voidon grinds other than those contained m 
S 18 47 ic 544 =iJBurLT 69 
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Madras or Bombay sitting on the ecclesiastical side. 
Enforcement of dwrets or qj. Qf j},g j-jjj High (^urts Sitting in the exercise 

made herctofore by j- j matrimonial jurisdiction, rcspcctuely, in any 
S.pr»,. orH.Bh Court miinmonnl, miy bo onforcod nnd 

dealt \viih by the said High Courts, rcspccmcly, as hereinafter mentioned, m 
like manner as if sucli decree or order had liccn ongimlly made under this Act 
by the Court so enforcing or dealing ivitli the same 

6 All suits and proceedings in causes and matters matrimonial, which 
when this Act comes into operation arc pending in 
Pending sum High Court, shill be dealt with and dcaded by 

such Court, so far as may be, .is if they hid been originally instituted therein under 
this Act. 

y Subject to the provisions contained in this Act, the High Courts and 
Distnct Courts shall, in .ill suits and proceedings 
on pnnaplcj hcrcundcr, act and gi\c relief on principles and rules 
of Englub Divorce Court \vhich, in the opinion of the slid Courts, arc as nearly 
as may be conformable to the principles .md rules on iihich the Court for Divorce 
and Matnmonial Ciuses in England for the time being acts and ghes relief: 


J.OTES the Indian Divorce Act had in view the pnna* 

Sec nolci under Si 4, 17, lO plci and rulci upon which the Court m England 

and tg] (hen acted and gave relief It 1$ therefore not 

Scope or Secnov ->S 7 u a miduaryseciion irrelevant to enquire mio the English practice 
intended to provide for any matten which by with a view to the reiotution of any ^estion 
inadvertence or otherwiie are not eaprasty dealt aming under the Act 54 M 774 “35CWN 
With 10 the Act It ij not unuiual in itanitory 1185— i93iPC 2348*61 M L.J 367 (PC) 
drafting to iniert provuioni of tlut nature ex AprucAeitmr — S 7 applies not onl^ to the 
nujore eautela more especially where an attempt grant of relief but also to quesUons of 
u being made to codify m thu country an procedure 55 1 C sSgsaieDurLT igg Seeelso 
unfamibar branch of English Law 47 D 843— 52 C 566^1935 C 674, 53 C aSasatqaS C 

asBomLR 945=77 1 C 654 The estpression 871 The words "pnnciples and rules" in S 7 
‘ rules and pnnaples" points rather to the of the Act mean principles and rules of law of 
rules and pnnciples on which the Courts deal evidence, of interpretation of practices and 
with matnmomal cases m requiring a certain procedure but not statutory provisions or rules 
degree of evidence and other cognate matters The pnnciples and rules to be appbed are sub> 
(/inf) The words “rules and pnnciples” in jeet to the provisions of the Act and they consc- 
S 7 haie reference to rules that are quasi* quently cannot run counter to it They can 
substantive rather than mere adjective law 7 neither cut down the provuion of the Act nor 
BufLT 12IS323 I C 24a A mamage to be supply any form of relief not provided by it It 
recognized as such by the Courts of a Chnstian u Impossible to hold that ‘rules' in the section 
country must be a voluntary union for life of means the statutory rules in force for the tune 
one man With one woman to the exclusion of being in England See on appeal 31 L.IV 97 
all olhen although it need not necessarily have =r93oM i54=5BMLJ 29 Seeaboi^^ 129 
been celebrated in accordance With ChnsUan =1934? 475 57A 884=3it)36A 488 Under 
ntes or ceremonies A mamage contracted m S 7, ibe provisions of which must be strictly 
a country where polygamy is lawful, between a complied with. Courts in India are required to 
man and a woman who profess a faith which give relief on principles and rules which arc as 
allies polygamy IS not a marriage as understood nearly as may be conformable to the principles 
in England and the Court for Divorce and and rules on which the Court for Divorce and 
Matnmonial Causes under S 7 Will not recog Matnmomal cases in England for the time being, 
nize such a mamage as valid Therefore a acts and gives relief One of these pnnciples is 
mamage contracted between parties according that a decree for dissolution cannot be made 
to Buddhist law which recognizes polygamy, is merely on admission and without recording end- 
not such a mamage as entitles the parties to ence Even if the Court is satisfied that the 
rchef under the Divorce Act although they may petitioner has established bis case by evidence, 
have become Chnstians subsequently to the it is necessary for it to go further and find 
mamage 1940 RangL.R. 417=1940 Rang whether there has been collusion, and whether 
67 (SB) See eho I L.R (1939) 2C 60=1940 the petitioner has been in any manner accessory 
C. 75 (Mamage between Alahomedan bus- to or conmving at the adultery or has condoned 
band and Roman Catholic vvlf(^— Consent of wife tte same Having found on these questions, in 
obtained by fraud) Ikvour of the petitioner, the Courtis not bound 

Covnuucnov or Stenov — ^Though an to give a decree if it finds that the petitioner 
Indian Act should not ordinarily be construed has been guilty of adultery or has been yudcyof 
m the light of statutes enacted by another legis- unreasonable delay in presenting the peution or 
lature, yet S 7 of the Act makes it abundandy of having wilfully separated himielf front the 
clear that the legislative authority m cnactmg other party before the adultery complained of 
C.CM -283 
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Any wife may present a petition to the District Court or to the High Court, 
praying that her marriage may be dissolved on the 
When wife may peiiuon for ground that, sincc the solemnization thereof, her 
dissoluuon husband has cxdiangcd his profession of Christianity 

for the profession of some other religion, and gone through a form of marriage 
with another woman ; 


NOTES 

to junsdiction of Ovidh Chief Court, «« 1926 
O 319=9^ IC 952=3 OWN 406 
DoMicits — Before granting a decree for 
divorce under S 10, a clear finding as to dorot- 
ale of parties should be arrived at, and where 
the petitioner has claimed divorce on the ground 
that her husband committed an unnatural of. 
fence upon her, there should be some evidence 
and a finding as to the unnatural offence 
alleged 1381c 611-1933 L 468 (t) (SB) 

‘ Reside ’ — Meaning — A person who has an 
abode elsewhere, but who comes to a place for a 
short period and vnth a fixed purpose for being 
Within the junsdiciion of a Court cannot be 
said to ‘ reside ’ there |2L 214=1930 L 916 
In this section the word ‘ together' governs only 
the words last resided and not the word 
“reside ’ The Act therefore gives the petition, 
me spouse the choice of selecting bis forum 
auier as (i) the district whefe the parues had 
last resided together or (2) the distnct within 
the local bouts of which, both the husband and 
the Wife, though living separately “reside” at 
the date of the presentation of the petition 
2930 L 916=12 L 214 

CiiANOB OP Reucton — Under this section 
r^ange of religion by the husband and his subse 
quent re marnage entitles his firsc wife to 
dusolotion of the marriage 14 I C 192 

Adultery— In a suit for dissolution of mar* 
nage the Court may presume adultery if it u 
satisfied that guilty attachment subsisted be- 
tween the parties and that they had opportuni* 
ties to have guilty intercourse 62 I C 782 See 
also A 597= 1933 A 427 The direct fact of 
adultery need not be proved In a divorce case, 
the correspondence between the respondent and 
the co-respondent is very important evidence 
62 I C 782 Seealso^l NLR 184—156 IC 
1008=1935 N 49 (SB) It IS a fundamealal 
lule that it IS not necessary to prove the direct 
fact of the adultery In every case almost, the 
fact is inferred from circumstances that lead to 
it by fair inference as a necessary conclusion, 
and unless this were the case and unless this 
were so held, no protection whatever could be 
given to marital rights But the circumstances 
must be such as would lead the guarded discre- 
tion of a reasonable and just man to the conchi 
Sion 55 A 597=>933 ALJ 1108=1933 A 
427, 80 WN 168=132 IG 773=S93t O 
259 See also 1935 N 49 (S B ) Admission in 
a letter from the husband of adultery is not a 
suffiaent proof of adultery 31 I C 264 (FB) 
Seealso^^'B 368=27 ^mLR 251,513 1026 
(1030, 1032) (Wife’s admission of adultery— 
Caution to be exercised) If a husband or wife 
contracts a venereal disease during the marnage 
but fails to show that the ongin of the disease 
was innocent, adultery u atablished if u u 
proved that the Wife or husband was free from 
that disease and could not possibly have com 


municaled the same to him or her 12 L. 95= 
1930 L 828 See also 1933 L. 507 In India, 
in proceedings for divorce instituted by a wife, 
a&urthas no power to allow the alleged 
adulteress to be made a party, to R 115= 
1932 R 73 In a divorce suit filed by the hus- 
band on the ground of adultery the mtseamage 
took place long after the filing of the petition, 
and Ae evidence of non-access was offered by 
the husband Held, that the mdenct ef the hus- 
band of non access was admusible against his 
wife 150 I C 445=1931 A 618 (SB) A 
husband praying for the dissolution of lus mar* 
nage on the ground that his wife had been 
guilty of adultery, n entitled to rely upon 
adultery commitlcd by her outside India 45 
CWN 249 

Delay m Applyino por Divorce — IVhcn a 
charge of adultery is proved the first thing to 
which a Court directs its attention is the delay 
which has occurred since the husband became 
aware of the fact Delay is not by itself a 
bar to thesujt but it is a most material matter, 
which unexplained, would lead the Court to 
conclusions fatal to the peutioner's relief 26 
SLR 423=19338 27 

‘Bicasiywtth Adultery” and “Marriage 
wmi ANOTHER Woman wmt Adultery” — 
Bigamy with adultery 11 specifically defined 
in the Act as raeaning adulte^ with the same 
woman with whom the bigamy was committed, 
but marnage with another woman with adul- 
tery IS not defined The definition contained 
in S 3 (8) merely deals with marnage with 
another woman which is defined as meaning 
marnage ot any person being married to any 
other person dunng the life of the former wife, 
whether the second marnage shall have taken 
place within the Domimons of His Majesty or 
elsewhere Therefore, if a man after such 
second mamage cohabits with such woman, 
the first Wife is entitled to apply for dissolution 
of marnage, just as she would have been entitled 
to apply if the husband would have been 
guilty of “bigamy” with adultery 136 I C 
262=1932 L ri6 

Cruelty — Though cruelty m its popular 
sense is undoubtedly a ground for divorce, yet 
that IS not the only kind of cruelty which will 
be a ground for divorce There may be a case 
of cruelty m which cither bodily injury has 
occurred or there may be cases in which tbc 
evidence IS such as to lead to an inference of a 
reasonable apprehension that bodily iniury 
wold roult, and ui case of cruelty it is necessary 
that the evidence of the petitioner should be 
corrolwrated 13 p 129=15 PatLT 353== 
*^ 93 + ” 475 Repeated acts of cruelty by a 
husbai^ taken together, cntiOcs the wife to a 
deem for ^vorcc, though each act by itself may 
i»t be sufficient ground, and no formal com- 
® threat of divorce proceedings was made 
asr^ards each of them 36 I C 982=10 Bur 
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NOTES , . 

UT 9s 8 Cruelty » conduct of luch a characiCT 
as to hart caused danger to hfe, limb, or health 
(bodily or mental) or as to mrt rue to a 
reasonable apprehension of such danger in 
order toesubluh a case of cruelty against her 
husband, a wfe must prose mo« than isolated 
acts of saolcnce No doubt the decree of violence 
varies in accordance with the itatus of the 
parties 107 I C 184® 1928 O 114 *^‘39 

IC 618=1932 O 931 The cruelty must be 
dangerous to life, limb or health, boddj or 
mental or a reasonable apprehension of it 36 
IC 38i = ioBurL.T 182,1391c 618=1932 
O 231 Isolated assaults &at arue on the 
spur of the moment on some real or fancied 
provocation do not constitute cruelty 1928 O 
i]4=i07lC 184 To consutute legal cruelty 
there must be danger to life, limb or health, 
bodily or mental or a reasonable apprehension 
of It In order to etaWish cruelty against the 
husband, the wife must pros e more than isolated 
acts of violence (1938 O 114 Rel on) 1933 
L.728. A Single severe assault resulting from 
a dispute as to jewellery would not amount to 
such cruelty but adultery of the husband affords 
ground for judicial separation 107 10,184 
Threat of physical force to a pregnant wife 
amounts to l^al cruelty 47 A 50=83 I C. 
167=1935 A 237 See also 1933 L 728 53 C 
430 Sumequent cruelty may operate to revive 
condoned adultery Stt 39 C 395“ *5 IC 
886 47 A 50 O3IC 167 53 C 436-96 I C 
939 = 19260 864 As to the amount of cruelty 
to be proved i« tt IC 784 tupra Where a 
husband who has a loathsome disease and 
knowing that, be compels his wife to sexual inter 
course with rum against her will even though 
the forable intereoune might not result m com* 
xaunicating the disease cruelty must be held to 
be proved 1930 L 828=12 L 95=126 I C 
527 Stt aUo 1933 L 507 
DESSR-no’s —To constitute desertion there 
must be a cessation of co-habitaUon and an 
intention on the part of the guilty party to 
desert the other fVbcre a husband brings a 
concubine into the housewhere his wife u living 
and the wife has to leave the house income> 
quence, the husband under the circumstances 
iS guilty of deserting the wife so as to constitute 
a good ground for divorce at her instance 155 
IC 553=4* LW 534=68MLJ 606 Deser 
tion implies an abandonment against the wuh 
of the person chaining It 5 Dur LT 85=15 
I C 3^3 There u no abandonment against the 
wish of the Wife where she henelf left owing to 
intemporate habits of her husband 31 I C 
364=8L.BR 106 (PB) a wnfe who seeks to 
prov e desertion must give evidence of conduct on 
the part of the husband showing unmistakably 
that such deserUonwas against her wuh acuvely 
expressed The husband must be proved to have 
wnIfuUy absented himself from her in spue of her 
wish Subsequent conduct cannot transform 
what was a voluntary separauon into desertion 
by the husband 31 la 264 No decree can 
be passed on a peuuon for divorce made before 
the two years’ period of desertion is over as it 
IS premature and without a cause of action 
CBurUT 177=31 I a 250 The desertion 


required to be proved under S 10 of the Act 
must be dcse tion within the meaning ofS 3 
(g) of that Act, rtj , a wilful abstention by the 
husband against the wish of the Wife 1 65 I a 
392 = 1936 O WJv 938 kVhen there has bera 
desertion by the husband of his wife for a long 
time, a subsequent association between the 
parties, during which the parties, though living 
under the same roof live as strangen cannot 
amount to a break in the desertion Desertion 
u not broken unless the husband ofTen to the 
Wife a home on terms on which a self respecting 
Wife can accept 177 IC 940 =4oBomL.R 
900= 1938 Bom 425 

AouLTiay and Crceltv — In order that a 
wife can have a marriage dissolved, it is neccs* 
sary that there should be proof of adultery and 
cruelty on the part of the husband 1933 L. 
728 In a suit for dissolution of marriage, it svas 

E roved that the husband had contracted gonorr- 
oea and had communicated it to the wife and 
that the husband was guilty of cruelty Htld, 
that the husband was guilty of adultery and 
that vvith the charge of cruelty was suQiaenC for 
the wife to obtain a decree nui for the dissolu* 
tion of the mamage 1933 "L. 507 SetaUo 
13L95 A wife who has obtained ajudtaal 
separation on the ground of her husband s 
adultery u entitled to a dissolution of the mar*’ 
nage on proof that her husband has been 
guilty of adultery afler the separation and that 
he has been guil^ of cruelty to her a8er separa* 
tion 45 I C 914= ti Bur LT 927 Sn cUo 
1927 O 34=98 I C 1019 
AnvtTtaY AND DestaTtos —For a decree for 
divorce adultery of the husband togetherwith 
desertion without reasonable cause for two >-ears 
orupwards or with such cruelty as without 
adultery would entitle the wife to a divorce, 
must be proved 36 1C 381 = 10 Bur LT 
182 As to condonation of adultery, sn 1928 
O 114=107 IC 184 Mamage with mother 
woman and adultery See 33 PLR 339=1932 
Lah 116 

Discretidn or Court — Court has a discre* 
tioei to grant diuolutina on a oelUion by the 
wife even though the petitioner had been sub- 
sequent to desertion by the husband leading 
a life of prostitution for some tune, if the Court 
comes to the conclusion that such prosUtution 
was necessitated by destitution and that her 
conduct was otherwise &te from blame 57 C 
891 = 19300 729 Coni/onafiwtinpart ofmatn- 
monial ofTcnces is impliedly conditioned upon 
the future good behaviour of the ofTcntiing 
spouse If thereafter the offences are repeated 
the right to make the condoned offences a 
ground for divorce revives To constitute such 
revival the same offence need not be repealed, 
and mijconduet is sufBaent. kVhere the 
husband condoned the vvife’s adultery and sub- 
sequently the latter was guilty of desertion, 
held that the husband t right to claim divoroe 
revived 7 R. 313=1920 R. 216 (SB) 
aIn>6oC 318=37 CWJ^ 249=1033(1308 
JotNDER or Parttrs — I n oroeeedings by wile 
for divorce, the alleged adulteress is not a 
proper party to R 115=1032 R 73 

PtZADtsGs AND Proov — Ectdmte tn £ -me 
Precerdifigs to prove the case of the petitioner 
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or has been guilty of incestuous adultery, 
or of bigamy \Mth adultery, 

or of marriage uiUi another woman with adultery, 
or of rape, sodomy or bestiality, 

or of adultery coupled with such cruelty as without adultery would hate 
entitled her to a divorce a mtma tl loro, 

or of adultery coupled witli desertion, without reasonable excu'e, for two 
years or upwards. 

Every such petition shall state, as distinctly as the nature of the ease per- 
mits, the facts on which the claim to hav c such marriage 
OmtaB or poouoo dIssoUed .J founded 


NOTES. 

rml be eorfined to thepleiu ul out in the petition 
Canscqu-ntly u w essential, as laid m S »o to 
insist that llie petjuon for dnorce shall state 
distinctly, as the nature of the ease permits, 
the facts upon svhich the claim to ha\e the 
marriage dissoh ed u founded 193 I C. 301 = 
1941 Rang MO Before the Court can grants 
decree for dissolution of mamage it must be 
satuBcd that the marriage did take place and 
the marriage u a valid one A bare statement 
of the petitioner that he was mamed u not 
aulEcient evidence of mamage and he must 
produce the znarnage certificate (>933 ^ 93. 
Kcl on) 164 I C 719=1936 R 398 Unless 
the marriage is proved which is sought to be 
dissolved, no rebef could be gw en to the appb- 
cant for dissolution I L R (>940} Alt 99= 
1940 AL.J 338—1940 All 308 (FB) Aa 
divorce affects the status of the paraes it is of 
importance that the necessary conditions to 
juitib’ a decree for dissoluuon of mamage 
should be complied with It u speadcalty laid 
that certain facts must be averred and 
proved before a Court hasjunsdietion to pass a 
decree for dissolution of mamage Where there 
was no averment or direct evidence that the 
parlies to the mamage were domiciled m India 
at the time when the petition was presented, 
//eld, that the omission would justify the Court 
in returning the petition ti R 68 = i934R 
•93 ‘Divorce suits when osidefended ase peoilvai- 
ly difHcult because the Court 1* under the obli- 
gation of detecting for luelf dcfiaencics which 
there u no interested party to point out That 
obbgation is however inoperanve Decrees for 
dissolution of mamage are not made without 
stnet proof, and the fact that both parties are 
equally anxious to be divorced is in itself a 
reason why the Judg- should be stnet as to 
proof 1933 S 70=143 1C 618 It « no 
doubt extremely difHcult, if not impossible, to 
prove the actual fact of adultery, but no sensi- 
ble man familiar ivilh the common course of 
human conduct would ever persuade himself that 
when a man turns away his wife and lives with 
anotherwoman in the same room for da>s and 
months that their relations could be altc^elhn 
innocent Where therefore a woman shares a 
room With a stranger and her undue familianty 
With him leads to the latter’s wife being turned 
out of doors and the woman behaves in^fle- 
rently towards her own husband, the ornim- 
stances throw a sinsler light on her relations 
vnth the stranger, and any man cf common 
sense Would irresistibly come to the conclusion 


that shewas Imng m adultery vmh him 1935 
N. 49 (SB) See also 36 S L.R. 423 Adul- 
tery requires direct proof cither by that of eye- 
witnesses or irrcsutiblc inference and direct 
proof IS required of the identity of persons 
diarged with adultery. Where it js proposed to 
prose the alleged adultery by calling evidence 
as to the birth of a child, since the separation 
of the huiband and the wife, the endence 
should be directed to the maternity of the 
mother in relation to the child and the mere 
statement that a child has been found or seen 
Imng in the same house ivith the Wife is not 
or^nanly luffiaent to establish that that child is 
her child 11 P 627=1933? 345 (SB) The 
fact that a husbaod has communicated venereal 
duease to his wife is m law sulHaent evidence 
of adultery It also amounts to legal cruelty 
1933 A L.J u*>933A 56=55 a 134 INTiere 
in a petition for dissolution by a wife, the peu- 
tioner stated that the person wth whom her 
husband commuted adultery was unknensm to 
her, but in evidence she and her vntnesscs 
identified a partieular woman with whom her 
husband committed adultery //eld, even 
though DO amendment in the petition was made 
as to the name, the identification by the peu- 
tioner and herwiness was sufHcient to grant a 
decree nut for dissolution 167 1 C 743= 1937 
P 82=18 PatLT 686 

Secs lO, Hand 12 PEimos for nissom- 
Tvav — Ffccts TO un ewovtn — Qvcv oe Gourt — 
In a petiuon for dissolution petitioner has to 
allege and prove that he professes Chnsuan 
religion, that mamage was solemnised in India, 
tliat the parties to mamage were domiciled m 
India when the peUlioa WTis presented, and that 
husband andivife reside or last resided together 
Vfiihm local limits of ordinary jurisdiction of 
Court of the District Judge, to whom the peti- 
tion was presented fhese must be proved by 
evidence, and peUtioner is oot excused from 
provmg tlicm merely because respondent admits 
them A divorce Court has always to bear in 
nund the possibility of collusion and must insist 
on strict proof of all the facts alleged The 
judge should come to a dutmet finding as to 
wlmther the mamage has been solemnised m 
India and upon what date A r..rt.firate of 
mamage is not the only ivav of proving 
^rnage but it is usually the best way 31 N 
L.R (Sopp) i74=i()36n 26 (SB) 

Secs 10 and 14— ISTicre the petiuoner 
the husband had also been guilty of adultery, 
It IS for the Court lo consider whether 
It should refuse to gi\c him a decree or 
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II. Upon any such petition presented by a husband, the petitioner shall 
make the alleged adulterer a co-respondent to the said 
Adulterer to be eo-rc»pon- petition, unlcss he is excused from so doing on one of 
the follo^^mg grounds, to be allowed by the Court — 

(1) that the respondent is leading the life of a prostitute, and that the 
Tjctitioncr knows of no person with whom the adultery has been committed , 

(2) that the name of the alleged adulterer is unknown to Uic petitioner 
although he has made due efforts to discoxcr it , 

(3) that the alleged adulterer is dead 

12 Upon any sucli petition for tlic dissolution of a maiTiagc, the Court 
shall satisfy itself, $0 far .as it reasonably can, not only 
Court to ^ satisfied of ^s to the facts alleged, but also whether or not the 
absence of collusion petitioner has been m any manner accessory to, or 

conniving at, the going througli of the said form of marriage, or the adultery, 
or has condoned the same, and shall also inquire into any counter-charge which 
may be made against tltc pctiaQaer 

NOTES such a petjiion igao L.77i=*i* L 2*=i26 


should exercise its discretion m bis favour 
Tbe discretion should no doubt be exercised 
avith due care and stnetness Where there was 
nothing to suggest that the petitioner was a man 
of loose and profligate character and where the 
artics were living apart and the respondent 
ad given birth to an illegitimate chttd and 
there was no collunon or connivance between 
them in mch a case, it was hid that a decree 
for dusolution ofmamage should not be refused 
upon the ground of tfie petitioner’s mucenduct 
I UR (1939) All 573*‘939 ALJ 47O 1939 
All 592 

Sees 10 and 22 — Ifon a petition by thewife 
for d ssolution of her mirnaee, a for 
judiaat separation alone u made out and not 
for dissolution, the Court can grant a decree 
for judiaal separation If it dismisses the peti 
tion Without Considering the question of judicial 
separation a review application is competent 
41 PL 11,337=1939 Lah 404 Petition for 
dusolution by Wife — Charge of adultery not 
proved— Cruelty proved— Right to decree for 
judicial separation 165 I G la^igjS O WN 
918 

Sec 11 — Court should not bghtlv excuse a 
Tiarty from making any enquiry which he can 
reasonably be expected to make as to the 
adulterer S<e 49 B 368=27 Bom L R 251 = 
>925 B 231 Indian Courts do not have the 
same discretion to duperue svith the name of a 
eo-respondent as Engluh Courts have Three 
grounds stated in S 1 1 are the only one* on 
■which leave can be so granted to proceed with 
the petition Tor dissolution The fact that the 
petitioner had well grounded suspicions against 
*wo men is no suffiaent reason 107! C CT7 
= 1928 N 117 tVhere the husband did not 
name the co-respondent living in a distant 
place and it appeared that he did not knosv 
the name and that he could not find it out 
Ittld that the Court could excuse htm 
underS II 7R 3«3=»9'‘9 R a«6 (SB) 
In a peUUon for dnorce by the husband the 
pcuuoner has to make the alleged adulterer or 
adulterers a co-respondent or co-respondent* to 
the petition unless be is excused from doing »o by 
the Court on certain grounds The father and 
mother of the wife cannot be made partie* to 


I c 60 (s n ) 

Secs 12 to 14 Connivance — It is 
obligatory on a Court cnlcriaining a peti 
tion under the Divorce Act to consider all 
tbe tspects of the case which are men 
tinned in Ss 12 and ia and that obligation 
u not extinguuhed by the mere fact that the 
case IS an undefended one 195 IC 335=1941 
Rang 193 (S B ) The proceedings under the 
Act are not a cinl suit which can be compro* 
mised and under S 12 it is for the Court to 
satisfy Itself so far as it reasonably can, not only 
as to tbe facts alleged but also whether or not 
petitioner has been in any manner accessory to 
or conmvang at adultery or has condoned same 
and Court has lo enquire into any counter 
charge which may be made against petitioner 
1930 L 771 = 13 L 33=I2C 1C 68 (SB) A 
mere refusal by husband without reasonable 
cause of matnmonial bed, does not constitute 
deseition or such Wilful neglect or misconduct 
as conduces to wife s adultery, and is not a 
suflioent ground for dissolution 44 C 1091 = 
41 I C 447—21 C\'i.N 717 A decree for 
dissolution cannot be legally granted merely on 
the ground that respondent does not oppose 
petition Court must satisfy itself that there was 
good reason for delay m suing and that conni- 
vance or condonation u absent 25 PR 1919 
=51 IC 235 (FB) Husbands conduct 
partly cause of wife s adultery, can be considered 
against husband 54^ 80=30 CWN 820= 
19260 1014 A wiVe petitioning for dissolution 
ofmamage » not m the absence of a fresh 
matrimonial offence, entitled to a decree for 
dissolution of marriage upon precisely the same 
grounds as those on which she obtained a judi 
aal separation previously The Courts cannot 
possibly countenance a peUtioner who had 
matenal for dissolution refraining from claiming 
It m his or her petition and obtaining only a 
decree for judicial separation and then later on 
when he or she thought it com-enicnt to come 
to the Court to repeat the same evidence all 
over again and askirig for a decree for dusolu- 
oon But where in a case there is besides tbe 
decree for judicial separation entirely fresh 
evidence of adultery, the wife would be entitled 
to a decree rui for dissolution on such evidence 
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or has been guilty of incestuous adultery, 
or of bigamy \Mth adultery, 

or of marriage with another woman with adultery, 
or of rape, sodomy or besliahly, 

or of adultery coupled wiili such cruelly as iviihout adultery would ha%c 
entitled her to a divorce a mtnsa tt /ow, 

or of adultery coupled with desertion, without rcason.ablc excuse, for two 
years or upwards 

Every such petition shall state, as distinctly as the nature of die ease per- 
CoMcnu or ptutoo mils, the fiicls on which the claim to have sucll mamagrt 

dissalved is founded 


NOTES 

mat be confined to thtpleoj set out tn the pctttton 
Ckinsequently it ti meati&t, as laid in S to to 
must tb&t the pciuion for diiorce shall state 
distinctly, as the nature of the case permits, 
the facts upon Nvhich the etaim to haie the 
mamage dissolved is founded 153 IC 301^ 
1941 Rang 1 to Before the Court can grant a 
decree for dusotution of marriage 11 must be 
satuHed that the marnage did take place and 
the marriage u a valid one A bore scatejnent 
of the petitioner that he was married is not 
auScient endcnce of marriage and he must 
produce the marnage certificate (1933 R 93, 
Rel on) 164 1 C 719*1036 R 35$ UnJew 
the marnage u proved which is sought to be 
dissolved, no relief could be given to the apph* 
cant for dmoluuon ILR (1940) All 90* 
1940 ALJ 338«t940 All 308 <rB) As 
divorce afiects the status of the parties n is of 
importance that the necesiary conditions to 
justiw a decree for dissolution of marriage 
should be complied With le u speaficaUy laid 
down that certain facta must be averred and 
proved before a Court has jurisdiction to pass a 
decree for dusoluuon of marriage VVhere there 
was no averment or direct evidence that the 
parties to the marnage were domiciled >n India 
at the time when the petition was presented 
ffeld, that the omission would justify the Court 
inreturmng the petition ii R 68“i934R. 
93 Divorce suits when undefended are peculiar- 
ly difficult because the Court u under the obli- 
gation of detecting for itself deftaenaes which 
there is no interested party to point out That 
obligation is however inoperative Decrees for 
dissolution of marnage are not made without 
strict proof, and the fact that both parties are 
equally aniaous to be divorced is In itself a 
reason why the Judge should be stnet as to 
proof 1933 S 70*»J43 IC 618 It a no 
doubt extremely difHcuft, tf not impossible, to 
prove the actual fact of adultery, but no tensi 
blc man fanuliar with the common course of 
human conduct would ever persuade himself that 
when a man turns away his wife and htcsvnih 
another v.'oman in the same room for days and 
months that their relations could he altc^ether 
innocent Where therefore a woman shares a 
room with a stranger and her undue familiarity 
•with him leads to the latter 3 wife being turned 
out of doors and the woman behaves indiffe- 
rently towards her own husband the orewn 
stances throw a tinsfcr light on her relaiiens 
wfith the stranger, and any man of coi^ra 
sense would irresistibly come to the concluiion 


iiiji mewas living in aauitery tvttn rum 1935 
N 49 <S B ) See also 36 SLR 433 Adul- 
tery requites direct proof ciihcr by that of eye- 
tvitneases or irresistible inference and direct 
proof u required of the idcnlily of persons 
chatged with adultery ^Vhere it is proposed to 
prove the alleged adultery by calling esidence 
as to the birth of a child, since Ibe separaiion 
of the huibnnd and the tnfe, the ewdenee 
should be directed to the matensity of the 
mother m relaiion to the child and the mere 
ifatcment that a child has b«n found or seen 
living m the same house wiUi the wife » not 
ordinarily sufficient to establish that that child 11 
bereWd P 637»t93«P 345 (SB) The 
wet that a husband has communicated venereal 
dise^ to his Wife is in law sufficient evidence 
of adultery It also amounts to legal cruelty 
1933 A LJ U- 1933 A SS*55A >34 VVhere 
in a petiiion for dissolution by a wife, ihe peu 
uotwr stated that the perwo with whom her 
husband comnutted adultery was unknown to 
her, but in evidence she and her Witnesses 
identified a parucular woman with whom her 
husband committed adultery //eld, even 
though no amendment in the petition was made 
as to the name, the sdentification by ihe peti 
tioner amd herwilness was sufficient to grant a 
decree It w for dissolution 167 I C 
P 82=18 Pat LT 686 ^37 

12 PETmoM roR DISSOLU- 
TION— Facts TO BE BRovEZ^Dimr OF Court 

In a peiition for dissolution pcutioner has to 
professes Christian 
rd^n, that marriage was solemnised m K 
marnage were domiciled in 
presented and that 

husband and wife reside or last resided 

has been solemmsS n 
upon what date A certificate c!f 
marnage is not the only wav of 

It w usually the best way ^ 
'74-1&36N s6 (SB) 

Secs 10 and I4— Where the petit, n— 
the hu^and had alio been guilty of adulii!^^ 

^ Court to consider whethT' 

jt diould refuse to give him a decree 
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II. Upon an> sucJi petition presented b) a busbind, the petitioner «lnll 
nnke the alleged adulterer n co-respondent to the <iid 
Aduherrr to be co-respon* petition, unless he is excused from so doing on one of 
the following grounds, to be allowed by the Court — 


(j) tint the respondent is lexding the life of a prostitute, and tint the 
petitioner knows of no person with whom the adulter) Ins been committed , 

(a) tint the name of the alleged adulterer is unknown to tlic petitioner 
although he Ins made due efforts to disco\er it, 

(3) tint the alleged adulterer is dead 

12 Upon any sucli petition for the dissolution of a nnirngc, the Court 
shall sxtisf) Itself, so fir is it reasombly cm, not only 
Court to ^ satisfied of f-jcts alleged, but also whether or not the 

a enee of co usion petitioner has been in my minncr icccssory to, or 

conmnng at, the going through of tJic siid form of mirrnge, or the .idultcry, 
•or 1ns condoned ilic sinic, incl shill ilso inquire into iny countcr-clnrgc whidi 
miy be mide agiinst the petitioner 


NOTES 

should exerase its ducrelson in Ins fswjur 
Tlie discretion should no douht be exercisetl 
With due care and stnetness Wliere there w»s 
nolhing (0 sutrsesl thst the petitioner was a man 
of loose and proflisate character and where the 

C arties were living apart and the respondent 
ad giNxn birth to an illei;uima(e child and 
there was no collusion or connivance between 
tliem in luch a ease, it W’as hU tliat n decree 
for dissolution ofmimatte should not be refused 
upon the (p^und of tfie peutioner’s imseonduet 

(« 939 )AU 373-»939 ALj 470 -i <>39 

All 593 

Sees to and 32 — Ifon a peiiiionby thewife 
for dissolution of her marnaee, a case for 
judiaal separation alone is made out nnd not 
for dissoluuon, the Court can (frant a decree 
for judicial separation If it dismisses the pet* 
tion wiiliout considenns; Ihe question ofjudiaal 
separation a resiov application ts competent 
4J TL R 337-HJ39 Lah 404 Petition for 
dissolution by Wife— CharRe of adultery not 
pro\-cd— Cniclty prosTd— Right to decree for 
judicial separation 1C5 I C la^tgjGOWN 
■gtO 

Sec 1 1 —Court should not lightly excuse n 
party from malcint; Bn> enquiry which 1 c can 
reasonably be expected to maVe as to the 
adulterer Stt 49 n Dorn UR 251 — 

1955 B 931 Indian Courts do not ha\e the 
same discretion to dispense svith the name of a 
co-respondent ns Lnghsh Courts hate Tlirce 
Blends stated m S 1 1 are the onlv ones on 
wmch lea\-e can be so Rranted to proceed with 
the petition for dissolution The fact that the 
pcliuoner had well grounded suspiaons against 
two men is no sutllcient reason 107 1 C. 667 
“192O N 117 WTiere the husband did not 
Tiame the esvrespondent hsing in a distant 
place and it appcaresl that he did not knosv 
the name and that he could not find it out 
// IJ that the Court could excuse him 
under*; 11 7R 3 i 3 ”» 9?9 R a:6 (SB) 
In a petition for dis-orce by the husband the 
petitioner has to make the alleged adulterer or 
adulterers a co-respondent or eo-rrsr«ndems to 
the petition unlen he is cxnised from doing so by 
the Court on eenain grounds The fitther and 
mother of the wife cannot be made parties to 


such a petition 1030 U ayi — ia U a9«ai26 
I C f 0 (S 11 ) 

Sees 12 to 14 CowwASCE,— It 11 

obligatory on n Court entcrtaming a peti- 
tion under the Diswrre \ct to consider all 
ilie aspects of the case which are men- 
tionctl in Ss t9 and 11 and that obligation 
IS not extinguished by liie mere fact lhat the 
case IS an undefended one 105 I C. 3*5" 1941 
Rang 193 (SB) The proceedings under ihe 
Act are not a cisal suit wliirh can be compro- 
mised ami under S I9i( is for the Court to 
satisfy Itself so fir as it reasonably can, not only 
as to the facts altered but also whether or not 
petitioner has been in any manner accessory to 
orconniMUR at adultery or has condoned same 
and Court has to enquire into any counter- 
charge whidi may be made ORamst petitioner 
19301- piEBi 9 L 9 ‘'<»I 3 G IC 08 (SB) A 
mere refusal by husband without reasonable 
cause of matrimonial bed does not constitule 
desertion or such walful neglect or mtsconducr 
as conduces to wife’s adulier>, nnd is not a 
sudioent ground for dissnlutioii 44 C 1091 = 
ai I C 447=*ai C\Nl.N 717 A decree for 
dissolution cannot be legally granted merely on 
the ground that respondent does not oppose 
petition Court must satisfy itself that there war 
good reason fir delay m suing, nnd lhat conni- 
\ance or condonation IS absent 9sPR iqiQ 
-» 5 i IC 93^ Husbands conduct 

partly cause of wife s adultery, can be considered 
against husband 54 C 0o-*3oC.WN Cso« 
192G C 1014 A wale petitioning for dissolution 
ofmamatro is not In the absence of a fresh 
matrimonial olfenee, entitled to a decree for 
dissolution of mamage upon precisely the same 
grminds as those on which she obtained a judi- 
aal separation previously T 1 c Courts cannot 
possibly countenance a petitioner who had 
matenal for dissolution, refraining from claiming 
It m his or her petition and obtaining only a 
decree f r judicial separation, and then later on 
when 1 c Or si e tl ought it convenient to come 
to the Court to repeat the same evadenee all 
wer again and asking for a decree for dissolu 
twit But where in a case there is besides the 
decree for judioal separation entirely fresli 
eaidenee of aciulfery , the wife wajuld be enfided 
to a decree aui for dissolution on such evidence 
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or has been guilty of incestuous adultery, 
or of bigamy ah adulter)*, 

year. o7 ^“=“"---Wc excuse, for .«o 

Every such pct.on shall state, a, d.stinctly as the nature of Ute ease per- 
SlisolveS « fou"Xed 


. , , . NOTES. 

be confined to the pleat set out in the petition 
Consequently it is essential, as laid m S to to 
insist that the peution for divorce shall sute 
^stmctly, as the nature of the case permits 
the facts upon which the claim to base the 
marriage dissolved is founded ioi IC <)nie= 

1941 R^g no Before the Court can s^t a 

dissolution of marriage it must be 
satafiedthat the narnage did .LplaT .Jd 
thcrnamageis a valid one A bare statement 
of the petitioner that he was mamed « nm 
sufBcient evidence of marriage and he must 
produce the rnmiage certificate (1933 R 03 
Rel on) 1641c 719—1936 R 308^^ Unw« 
tht rnaniage is proved whreh is llught tS S 
^ S'ven to theajph 
for dmolut.on I L.R (,940) All 99- 
1940 ALJ 928-1940 All 308 (FBI As 
^vorce affects the status of the parties « is of 

“Sf;;df:.d"'”.^'r."pacl5ruS 

<^®cree for dissolution of marnage VVhere mere 
was no averment or direct evidence that the 
parties to the marnage were domiciled in India 
V Jhe time when the petition was presented 
yfeid, that the omission would justify the Court 
mre^mng the petition xi R 68=ig34.R 
P j undefended are peculiar- 

ly difficult because the Court is under the obh 
gallon of detecting for itself defiaencies which 
ffiere u no interested party to point out That 
S,«fi pf" ».Jiowcver inoperative Decrees for 
^ssolunon of iMrriage are not made without 
strict proof, and the fact that both parties arc 
oqually anxious to be divorced is in itself a 
reason why the Judge should be stnet as to 
proof 1933 S 70=143 IC 618 It IS no 
doubt extreme y difficult, if not impossible, to 
prove the actual fact of adultery, bm no srasi 
ble man familiar with the common course of 
human conduct would ever persuade hunself that 
when a man turns away his wife and hveswiih 
anotberwoman m the same room for days and 
months that their relations could be alcoecthcr 
innocent Where therefore a woman shares a 
room wuh a stranger and her undue familiantv 
with him leads to ihe latter’s wife being lumed 
out of doors and the woman behaves indifle- 
remly towards her own husband, the circiun- 
*tance3 throw a sinster light on her relations 
wth the stranger, and any man of common 
sense would irresistibly come to the conclusion 


' e n i'"’?' “ .‘■'ivl.'ny .mth him 1035 
kdul- 


V re n V '«th him i 

teiy requires direct proof either by that of eve- 

ora^ th *n**^ *^7i >1 >* proposed to 

L roth. K by calling <?v^cc 

of separation 

fhonld “'1 the wife, the mdcncc 

shMld be directed to the maternity of the 
mo^r m relation to the child and ffie mere 

found or 

1 wfc IS not 

hS eWd^ *1 Pp'fiii® «tabluh that that child u 

amounts to legal enieltv 
5 ®r 55 A «4 Whm 


Sh’"'' ““'i'’' w'h WhoralSr 

b2i Mulltry wu unknown » 

ideniifiMt witnesses 

particular woman with whom her 
bwband committed adultety //eld even 
« »a ‘he peution was made 

M to the name, the identification by the nnn 
iioner and her witness was suffiaent to era^t „ 

fSlTp?'L%“l8r'' »3 -"s37 

religion, Ghniuon 

th,tU,op„„o, ® ■» India. 


that the parties to marnatr* j *” India, 

India when the petition vra» domiciled m 

husband andwif^re de “"d that 

within local limits of * resided together 
^urt of the District 

tion was presented Thefe 'm T P«“ 


... was presented Thefe 'mmr h P<=“ 

evidence, and peUUoncr by 

nn^tliem rodii^i.. u— . “ “0‘ Reused from 


IT'""® ra'«ly Suse 

them A divorce Conn v?! "*P°"dcnt admits 
mind the possibility ofcoUusion'^^^i 
on stri t proof of all tK- r '“wt 

Judge should eoSo Tho 

whether the marnao- finding a, 


yi'*" fitn nia°mLE’i?“£’" » 
India and upon what d,*^ a '“’nniniicd 


u..r,.ago-„“r.'’r “f' A - 

~-n4 hot ,r.; „;E!,r.''n.T,:, »«nf 


"(Sp'E'l ‘.'a" ■fin fi« A 

«?To'a'r;|3<N=® <5”) ^ 


Secs SV ‘ 74 =I 936 N 26 (SB) 

.hohtoband h,d"l.“o-"'’Sd,;'’'.f W'';n«tr 

S-uSAAo‘?o“A'"h.“V^SS 
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It Upon nny such petition presented by a husband, the petitioner «hall 
^ mike the alleged adulterer a corespondent to the Stud 

Adulterer to be co-respon- petition, unless lie IS excused from SO doing on one of 
the folloiving grounds, to be allotscd by the Court — 

(1) that the respondent is leading the life of a prostitute, and that the 
petitioner knou-s of no person with whom the adultery has been committed , 

(2) that the name of the alleged adulterer is unknown to the petitioner 
although he has made due efforts to discONcr it , 

(3) that the alleged adulterer is dead 

12 Upon any such petition for tlic dissolution of a mainagc, the Court 
shall satisfy itself, $0 fir as it reasonably can, not only 
Court to be satisfied of to the facts alleged, but also whether or not the 
absence of collusion petitioner has been in any manner accessory to, or 

conniving at, the going through of the slid form of mairngc, or the adultery, 
or has condoned the same, and shall also inquire into an^ countcr'Chargc which 
may be made against the petitioner 


NOTES 

■should exerase Ws discituon in his favour 
The discretion should no doubt be exercised 
avith due care and stnetness Where there was 
nothing to suggest that the petitioner was a man 
of loose and profligate character and where the 
parties were living apart and the rapondent 
had given birth to an illegitimate chUd and 
there was no coUunon or eonnivance between 
them in such a case, it was MJ that a decree 
ibr dissolution of mamage should not be refused 
upon the ground of the petitioner’s muconduct 
U 939 ) Ah 5?3-“»939 Ab J 476-193D 
All 533 

Secs 10 and 22 —Ifon a petition by the wife 
for dissolution of her marriage, a case for 
judicial separation alone u made out and not 
for dissolution, the Court can grant a decree 
for judicial separation If it dismisses the peti 
non Without cosisidensig the question of judiaa) 
separation a renew application is competent 
41 PLR 337=1939 Lah 404 Petition for 
dissolution by wife — Charge of adultery not 
proi-ed — Cruelty proved — Right to decree for 
judicial separation 163 I C 13 = 1936 OWN 
■918 

See 1 ! — Court should not lightly excuse a 
party from making any enquiry which he can 
reasonably be expected to make as to the 
adulterer See 49 B 368=27 Bom L R 251 = 
1933 B 231 Indian Courts do not have the 
same d scrction to dispense wth the name of a 
CO respondent as English Courts ha\e Three 
grounds stated m S 11 arc the only ones on 
Which leave can be so granted to proceed with 
the petition for dissolution The fact that the 
petiuoner had well grounded suspiaons against 
two men is no sufficient reason 107 I C 667 
= 1928 N 117 IVhere the liusband did not 
name the co-respondent living m a distant 
place and it appeared that he did not know 
Oie name and that he could not find it out 
Held that the Court could excuse him 
under S ii 7R 313=1929 R 216 (SB) 
In ft pcution for divorce by the husband the 
peliuonerhas to make the alleged adulterer or 
adulterers a co-respondent or co-respondents to 
Pf*^**®” unless he is excused from dome 10 by 
the Court on certain grounds The father 
mother of the wife cannot be made parties to 


such a petition 1030 L. 7711=13 L. 22 = 126 
I C 6tt (S B ) 

Secs 12 to 14 CoNNiVAvcE.— It is 

obligatory on a Court entertaining a pcti 
non under the Divorce Act to consider all 
the aspects of the case which are men- 
tioned in Ss 12 and tj and that obligation 
is not extinguuhed by the mere fact that the 
case IS an undefended one 195 I C 3 * 5 “ 194* 
Rang 193 (S B ) The proewmgs under the 
Act are not a civil suit which can be compro- 
mised and under S lait is for the Court to 
satisfy iiseU so far as it reasonably can, not only 
as (o the facu alleged, but also whether or not 
petiuoner has been m any manner accessory to 
or conmving at adultery or has condoned same 
and Court has to enquire into any counter- 
chargcwhich may be made against petitioner 
t93oL 77 i = i 2L 32—126 IC 68 (S B ) A 
mere refusal by husband without reasonable 
cause of matrimonial bed, docs not constitute 
desertion or such Wilful neglect or misconduct 
as conduces to wife’s adultery, and is not a 
suffiaent ground for dissolution 44 C iogi = 
41 I C 447=31 C W.N 717 A decree for 
dissolution cannot be legally granted merely on 
the ground that rapondent does not oppose 
peution Court must satisfy itself that there was 
good reason for delay m suing, and that conni- 
vance or condonation is absent 25 PR 1919 
=51 1 C 233 (F B ) Husband s conduct, 
partly cause of wife s adultery, can be considered 
against husband 54 C 80=30 CWN 820= 
icr6 C 1014 A wife petitioning for dissolution 
of marriage is not m the xbsence of ft fresh 
matnmonial ofTcnce entitled to n decree for 
dissolution of marriage upon precisely the same 
grounds as those on which she obtained a judi 
aal separation previously Tlie Courts cannot 
possibly countenance a petitioner who 1 ad 
matenal for dissolut on refraining from chiming 
It m his or 1 er petition and obtaining only a 
decree fur judicial separation and llieii later 1 11 
when he or si e tl ought it coniei lent t » ct me 
to the Court to repeat the same eildct'te all 
over again and askii g for n detree f r di’* tu 
tion But where in n cave tl ete i« IrvticS tiie 
decree for j tdicial »e| arall ii entircl> fievli 
esidenee of »<l dtery. tl e v-dfe W ul I l*e eUtUleil 
to a decree mil for th« 1 ilion 1 11 I leh tii hi te 
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1-1 In case the Court, on the evidence in relation to any such petition, is 
^ satisfied that the petitioner’s case has not been proted,, 

Disrmsial of petition satisfied that the alleged adultery has been 

committed, 

or finds that the petitioner has, during the marriage, been accessory to^ 
or conniving at, the going through of the said form of marriage, or the adultery 
of the other party to the marriage, or has condoned the adultery complained of, 

or that the petition is presented or prosecuted in collusion t\iih either of 
the respondents, 

then and in any of the said cases the Court shall dismiss the petition 
When a petition is dismissed by a District Court under this section, tlie 
petitioner may, nevertheless, present a similar petition to the High Court 


NOTES 

without adducing fresh evidence of cruelty 
which had already been proved m the previous 
case ILR (1940) Mad 319=1940 Mad 510 
=(1940) t M L 1 aio 

Collusion — Collusion is an illicit secret 
understanding by which parties who are lomtly 
furthenng a conunoa purpose assume semolance 
ofhostihty 1933 S 70=14310 6i0 CoUu* 
Sion under S 13 exists •where imuauon of pro* 
ce^ings for dissolution u procured or its 
conduct provided for by agreement between 
ftpouKSor their agenu ^ C 1091=41 IC 

S 7=2iC\VN 717 IfCourt u s-iiuded chat 
ste u no collusion between parties it may act 
on an uncorroborated confession of adultery by a 
party to the proceedings 49 I C 305=11 Bur 
LT 197 Set also Q L no 

Asuissiov OP AOULT*RY — Ip CAN BE ACTED ON 
BY Court— Corroboration — Necessity — 
Confession or admission by one of the parties in 
a Tnatrimoiual suit baa to be taken with great 
caution It may be accepted as evidence of 
adultery without corroboration only in most 
exceptional cases , usually the Court must 
demand corroboration of such an admission or 
confession But if Court is satisfied that there 
IS no collusion, there is nothing to prevent Court 
in law from acting on what in substance is 3 
confession by one of the parties *3? 129=15 
PatLT 353=1934? 475 
Condonation —Resumption or continuance 
oCco-habitation with complete knowledge of 
wife s adultery amounts to condonation 57 I 
C 216=31 CLJ 435 Condonation » a 
question of fact and not ©flaw Set B 36= 
361c 800=18 Bom L R 818 Condonation 
IS forgiveness of a conjugal offence with full 
knowledge of all circumstances and is purely a 
question of fact It u a blotting out of the 
offence imputed so as to rwtore the offending 
party to the position which he or she occupied 
before commission of offence 44 G toqi— ai 
CUN 717 Siealso 60 C 318=37 OWN 
249=19330 388. 7R 313-1929R 2i 6 (S 
B ; Merc forgiveness is not condonation , con 
donation means completely restonng offending 
party and must be followed by co-habitatioa 
57 I C 316=31 CL J 435=47 C 1068,44 c 
togt Condonation of past rnatninonial offen 
ces IS however impliedly conditioned upon 
good behaviour of offending spouse, and 
It follows that ifaftercondonauon, offences are 


repeated right to make condoned offences a 
ground for divorce revives 57 I C 216=31 C 
LJ 435=47 C 1068 If adultery u condoned, 
but suhscquently snfe commits an offence less 
than adultery With another person it docs not 
revive offence of adultery which has already 
been condoned , but jfsubsequent offence com- 
mitted is adultery Itself forgiveness u cancelled 
and old cause of complaint u revived even iT 
offence be genms with original offence 

1928O 114=107 IC 184,51 B 1026=29 
BomL.R 1536=10510 871 
Delay —unreasonable delay m instituting 
proceedings will generally be excused if it is- 
really due to poverty 5? I C 216=31 ^ 

.135 But delay may also be a ground for 
wmtssal of petition for dissolution 1921 L. 
3*0—107 IC *73 (*) Disinclination from 
religious motives cannot be regarded as sufficient 
excuse for not talung action for obtaining the 
remedy which ihe law provides for an injured 
wife and for delaying the ptesenung of a peti 
two 3tlC *64-8 L.BR 106 (FB) &e 
afro 31 N L R- 184= 1935 N 849 (S B ) 

Practice and Procedure — High Court 
should not make a decree lusi absolute without a 
motion made to that effect 31 A 511=3 IC 
969=6 A L.J 793 following 10 A 559 A 
decree for divorce may be obtained even if the 
petitioner be guilty of adultery during mamage 
under very peculiar circumstances adultery by 
the pebtionet is no bar to a decree But the 
Court is bound by the rules binding English 
Courts under the English Divorce Act 70 P 
R igii = t2 I G, 960 Misconduct of wife 
bcforc conllrmauon of decree nm on her appli- 
cation— ^Jourt 1 discretion >SVe 88 I C 1009= 
1925 R 257 Wife s adultery — Husband s adul- 
tery proved — Application may be dismissed 41 
B36— 36IC 8oD=i8BomLR 818 Points 
to be considered m assessing damages against 
corespondent See 19*7 O 34 

Sec 13^— If a petition fotdivorceby a wife 
IS unopposed the evidence that the husband 
conuttitted adultery and had been cruel to his 
wife, IS by itself not sufficient basis for a decree 
«Mi It is essential to prove want of connivance 
part of the wife at the alleged adultery and 
H there is delay in filing petition delay must be 
apiamed It u also essential that necessary 
tacts should be stated and recorded with prea- 
»«>ti i93<» A 3*2=12410 465 (SB) 
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Po™ lo Co^rt to pro- ^ '4 l!'' Court IS satisfied on the evi- 

Bounce decree for dissolving dcncc lhai the Case of the petitioner lias been 
mamage proved, 


NOTES *fid co-rcipondent? 1931 S 7o«i43lC 618 

Sec 14 — Ina suil underthe Act pfovuion* eto I L R (i939)A^l 573"*939ALJ 478 
of Act must be stnctly comptied witK and =1939 All jaa Under the provisions of S 14, 

particularly a decree for dissolution cannot be the Court has to be lalisnea on evidence that 
madeon admissions alone, without recording ihecaseofthe petitioner has been proved and a 
evidence. 1931 L. i=aia L 266 (S B ) decree for dissolution of mamage cannot be 

Aoultiry or Win— Husba-vd a Conduct Re* made merely on admissions without recording 
PREiiENSiBLE — Husband of the petitioner had ill evidence TTicrc should also be evidence of 
treated her and subsequently deserted her with domicile without which a Distnet Judge cannot 
no means to provide for herself and her child proceed to hear the petition for dissolution 
For providirg of the education of the child she 143 IC ia2“i933 L 35® WTiere awoman 
was obliged to resort to a life of prostitution for who has been treated with gross cruelty and has 
some time and subsequently she gave up that life been deserted by a husband guilty of habitual 
It was found the husband was leading a life of adultery under the most aggravating circum* 
adultery The wife applied for dissolution stances and who, after her husband had left the 
HiM that having regard to the fact that the place where he had in fact long deserted her, 
petitioner did not make any attempt to keep married a hfahomedan husband according to 
material fact from the Court and that she has Islamic law believing that by 10 doing ana by 
been maintaining her child in a very satisfactory hcnelf becoming a Mahomedan, hef mamage 
manner, the discretion under S 14 ought to be with her Christian husband would tpso facto be 
exercised m favour of the petitioner, and decree diuoKcd, it cannnot be said merely because 
Rtn for dissolution made 57 C 8giK{93o C. the was wrongly advued as to the law, that cxer- 
729 In dealing with divorce cases it should cismg discretion in her favour and granting her 
ever be remembered that the woman u the decree rnn would encourage immorality Hence, 
weaker vessel that her habits of thought and ducretion under S 14 should be exercised in 
femminr* wealeness are different from those of herfavour 17710 >67=»AIR tg38Smdi63 
the man and that what may perhaps becxcus Condonation —Condonation of rostnmonsal 
able in the caseofwoman would not be excus* offences means the complete forgiveness of all 
able in the case of man NVliere it is found that such olTences as arc known to, or believed by, 
the woman has been guiley of adultery and that the offended spouse so as to restore between 
her adultery has resulted from the husbands the spouses slotu: quo ante Mere forgive- 
conduct towards her the Court should make ness w not condonation Forgiveness is condona* 
ulowance in treating her case with leruency tion when it results m completely restoring the 
Where there is sufficient evidence to prove offending party and is accompanied by cohabita 
ciucltt' and adultery on the pare of the husband tion 1935 N 49 (SB) Condonation « not 
who deserts his wife without making any provi absolute, but u only condmonal and jf there u 
sio^n for maintenance of his wife and the wife a subsequent matnmomal offence, then the 
who was hving m her father s house after her condonation goes and the original offence is 
desertion by the husband cohabits With a person revived >935 N 49 (SB), 156 IG 247«=a9 

living as a ^est in the father s house, the SLR 83 A deed of separation between a 
conduct of the husband in deserting his wife husband and wife contained the following clause 
tw> provision for her conduces ‘ No proceedings shall be taken by or on behalf 
greaUy to wife s adulfery and v\ » a fn case in of in respect of any misconduct or 

which Court should exercise its discretion by alleged misconduct previous to the date of these 
granting to the wife a decree nui under S 14 presents and any oftcnce which may have been 
136 1 C 764—193^5 t8 Sti also 1939 ALJ committed or permitted by cither of them 
478=1939 All 52a = ILR (1939) All 573 against the other is hereby condoned’ The 
Where proceedings for the dissolution of wife having filed a petition for dissolution of 
mama^ on the ground of adultery are mamage grounded on allegation of adultery by 
imututed promptly on the discovery and the husband subsequent to the separation deed 
there is no collus on or connivance between coupled with allegation of cruelty charged to 
the parties a decree for dissolution of the have taken place pnor to the execution of that 
mamage should be pronounced 34 P L R deed held that the clause in the deed operated 

®93'^45IC 974= >933 L 255 Where it is as an absolute release and not by way of condi- 

provea that the wife s adultery with the tional condonation and that cruelty antecedent 
respondOTt was with the connivance of her to ^e deed could not be relied on 60 C stO* 
husband her adultery with him does not revive gyCWN 249e=.i933 C 388 Upontliecom* 

hw previous adultery Mith another person 165 mission of a subsequent matrimonial offence the 
1 C 392= 1936 O W N 938 In a divorce case Ibigiveness of the prior offence is cancelled and 
/ w require consideration They are the old cause of complaint is revived, further* 

(t) Is the peUUoner resident m India within the more, the subsequent offence need not necet 
meaning of the Ac t’ (2) Has the petition been aaiily be tjusdrm grntns as the onginal offence 
or prosecuted in collusion with eiihw Subsequent cruejy would, therefore, 
of the respondents’ (3) Has the petitioner been previously condoned adultery 1939 Rang i*-lv 
guilty of any such wilful neglect towards his 267=1939 Rang 352 

^fe as has conduced to the adultery’ and (4) Delay pi presc-ntino petttion— DOTv or 
Has there been adultery between respondent Court to consioe* —Although the provisions 
C.aM —284 
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and docs not find that the petitioner has been m any manner accessory 
to, or conniving at, the going through of the said form of marriage, or the adultery 
■of the other party to the marriage, or has condoned the adultery complained of, 

or that the petition is presented or prosecuted in collusion tilth either of the 
respondents, 

the Court shall pronounce a decree declaring such marriage to be dissol^ 
<d m the manner and subject to all the provisions and limitations in sections i6 
and 17 made and declared* 

Provided that the Court shall not be bound to pronounce such decree if 
It finds that the petitioner has, during the marriage, been guilty of adultery, 

or if the petitioner has, in the opinion of the Court, been guilt} ofunreasonable 
delay in presenting or prosecuting such petition, 

or of cruelty towards the other party to the marriage, 
or of having deserted or wilfully separated himself or herself from the 
•other party before the adultery complained of, and without reasonable excuse, 
■or of such ivilful neglect or misconduct of or towards the other partv as has con- 
duced to the adultery 

No adultery shall be deemed to have been condoned within the meaning 
_ j . of this Act unless where conjugal cohabitation has been 

Condonation . . . •* ° 

resumed or continued 


NOTES 

•of the Limitation Act do not apply to suits or 
proceedings under the Divorce Act one of the 
■first thmes which. Court should look to when a 
■charge of adultery u preferred u whether there 
has Deen such delay as to lead to the conclu 
Sion that petitioner has either connived at the 
adultery or was wholly indifferent to it Poverty 
IS almost alwa^-s a sufficient excuse for delay, 
subject of course to delay not being inordinate 
igSiSind its (FB) 156 IC 247 joSLR 
8a NVhete delay u accounted for by the honest 
efforts made by petitioner to prevail on his 
■spouse to abandon her evil ways, it would not 
be an unreasonable delay so as to deprive the 
jielitioner of his legal right to s-cure a divorce 
>935 N 49 (S B ), 31 N L R (Supp) S74»i6i 
I C 409= 1936 N 26 (S B ) Before a Court 
can exercise ftie discretion to excuse ibe delay 
there should be some evidence explaining it, to 
make clear that there was no connivance or 
indifference to the adultery iqj I C 301= 
19 41 Rang no (F B ) In a petition 
for divorce by the wife on the gsound of her 
husband s adultery and cmelcy, when she makes 
out her case, but adnuts herself having been 
guilty of adultery, the respondent should not be 
allowed to avoid tlic consequences of proved 
misconduct by putting forward an act or acts of 
misconduct on the part of the petitioner for 
which, however, the respondent was himself in a 
serious degree responsible, and when it is 
found that it was the conduct of the husband 
(respondent) in forcing the wife to leave the 
home that has conduced to the adultery which 
she confesses the respondent should not be 
allowed to take advantage of that fitld Jurlher, 
on the facts that 3 delay of three yeart was not 
under the circumstances, unreasonable and 
should be condoned by the Court, and that 
discretion should be exercised in the wife’s 
favour by granting the divorce, notwithstanding 
the delay and her admitted adultery P 
tag^ij patLJ 353 “J 934 P 474 Coimsin 


Burma, like the High Court in England, are 
entiiledi to pronounce a decree based on eduliery 
committed by tht respondent after the presentation cj a 
petition for dissolu ton of marriage But the peti- 
tioner desiring the Court to do to should with 
the leave of the Court, Ble a duly venBed 
supplemental petition supported byanaiSdavit 
s'ttmg out the facu, tntif'^ng to non>colIusion 
and non connivance, and should also serve such 
petition on the respondent and on all penons 
afTecied by it This is the English practice 
which applies equally m Burma 1939 Rang 
LR 367» 1930 Rang 3^2 
PRACncx —There are no ngid rules as to 
tlie exercise of the discretion of Court to grant a 
peution for divorce All relevant facts arc to 
be considered as well as the welfare ofthe 
parties themselves and the pnncvplcs of morality 
if the wife s adultery has been condoned by the 
conduct of her husband, shew entitled to ask 
the Court to exercise its discretion in her favour 
and to grant her a divorce in the event of 
de'ibcratc suppression by a pebtioner the Court 
will be disinclined to give him or her the assist- 
ance that It might have given had full du 
closure been made at the outset Subject to 
these guiding principles the Court will naturally 
take a latge and mereiful view, considering 
the interests of possible children who m ght 
otherwise be born out of lawful wedlock, and 
the probability of one party to the proceedings 
marrying the third pait> involved if enabled to 
do so by being accorded freedom from the 
mamage Ue 165 I C 392=12 Luck 697= 
*9370 1 16 Before passing a decree nui what 
the Court has got to sec is not that the pcli- 
honcr has given prima Jdcil proof of his case 
Outsat the justice of the case demands that 
tiw weree should be pronounced The facts on 
which the exercise of the discretionary 
power IS sought should be set out m the 
petition The Court should also consider that 
delay m filing petition is a point against him 
*934 T 38=146 1 C 798 (FB) In 
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15 In any suit instituted for dissolution of marriage, if the respondent 

opposes the relief sought on the ground in case of 
o Relief in case of opposition instituted by a husband, of his adultery, 

n certain grounds Cruelty or desertion without reasonable excuse, or, m 

case of such a suit instituted by a wife, on the ground of her adultery and cruelty, 
the Court may in such suit give to the respondent, on his or her application, the 
same relief to which he or she would have been entitled in case he or she had presented 
n petition seeking such relief, and the respondent shall be competent to gi\c evidence 
•of or relating to such cruelty or desertion 

16 Eacry decree for a dissolution of mamage made by a High Court, not 

being a confirmation of a decree of a District Court, 
Decrees for dissoluuon to instance, be a decree nut, not to be 

“ made absolute till after the expiration of such time, 

not less than six months from the pronouncing thereof, as the High Court by 
general or special order from time to time directs 


NOTES 

peutioas for dissolution there is nothing in the 
-Act as regards the exercise of the discretion 
of Court and in this matter the practice in 
English Courts must be followed There is no 
<loubt that discretion of Court in these matters 
ought to be used with care The mam const 
•deration is interest of the cammunity at larm 
There u one ground hovsever on which the 
discretion of the Court is mvariably exercised 
and that u where the wilful neglect or miscon 
duct of the respondent husband caused or con 
duced to h« vntes adultery Further there 
must be complete candour and d sclosure on the 
part of the petitioner who wishes the Court to 
oxerctse its discretion m his or her favour 151 
I C 817—1914 A 781 
Sec IS —bpeaSung generally a guilty party 
cannotobtoin relief byway ofiudiciat separa 
tion any more than she can obtain relief by 
•way of divorce 47 B 657—25 Bora L R 289 
— 1923 B 284 DeserLon to justify judicid 
separation must be a wilful absentation by the 
husband against the Wish of the wife 47 B 
■f IT VVhere a wife sues her husband for 
divorce on the ground of his adultery it is open 
to the husband in his written statement to 
counter petition for a divorce on the ground of 
wife s adullery It is not necessary that the 
husband should take an independent proceed 
ing 47 B 657 VVhere a husband allegta 
adultery on the part of the wife with a foreig 
Her the Court has junsdicUon to add such forei 
co-respondent to the proceeding 
{Iffia) SteelfO^SM 133 under S 37 
bee 16 — A H gh Court alone is competent 
m pronounce a decree rui under S 16 43 I 
C. 519 A decree for d ssolution of mamage 
made by the High Court under the Divorce \ct 
■whether in its appellate or in its ong nal juns 
dicuon should be a decree nm and not a 
decree subject to the confirmation by the H gb 
CourtunderS 17 *75 I C. 4o3=.ig38 Rang 

^*04 (F B ) In ex parU cases the proper course 
if there IS no cross-examining p'eader m for 
the Judge to ask suilicient questions to make 
It reasonably clear what the precise facts are ®n 
which the pcuuoner seeks rehef 29 Bom L.R. 
308—102711. 230 If in a matnmonial suit the 
husband being ordered to give secunty for the 
and having failed to give it then. 


wfe t 


where the husband is the petitioner, his petition 
should be stayed and not dismissed 47 B 664 
— 25^in L.R 339 VV here wife 1$ petitioner, 
husband s defence should not be struck out, 
but he should be proceeded against for con 
tempi if he is proved to be able to pay, but 
coniumaaously refuses to do so 47 B 664 
Where m a divorce case the decree is referred 
to the H gh Court for confirmation the said 
Court has junsdiciion for the purpose and itis 
not necessary for the said purpwe that peti 
tioner himself should be present penonally 
before the H gh Court 29 M L T 169—29 I 
C 178 (P 6) A witness m a divorce case is 
not precluded from showing cause why decree 
mil should not be made absolute 103 I C 
512—19270 310 As to effect of resumption 
of mantal relations after decree nm and before 
decree absolute see 34 hf 339— ai MLJ 528 
On this section see ebo 84 C 71 — 19246 
132 

* Durinc that Period ’ means period from 
the date of decree mii to the date of decree 
ab^Iute 103 IC 5i2=»i927 O 310 Where 
a decree for dissolution of marnage has been 
made absolute it is not open to a Ih rd party 
to seek the aid of the Court under S 151 C 
P Code to set it aside on the ground that one 
of H c parties to the divorce proceedings was a 
minor and has not been represent^ by a 
guardian ad litem Nor is there any pronston 
vt the Daoree Act to let aside a decree absalate w 
Uu ninner in tcAirA a dtereenm could be attacked 
15 Luck 350—I9390WN 139=19400 279 

IntcRVendr — In India any penon with 
the exception of the respondent and the co- 
respondent and any person acting at the inst 
ance of either of these persons may proceed by 
way of intervenuon proceedings The mere fact 
of relationship of intervenor to respondent is 
not sufficient to disentitle intervention 10 6 
*15=137 10.426=1932 R 73 103 I 
1027 O 310 The words not being brought 
before the Court mS 16 means 'not being 
brought before the Court at an> time up to the 
date of intervention 103 I C. 512 — 1027 

3*0 It w the duty of every petitioner CO plat^ 

the facts of his ocher case before 
and on intervention a decree ^ 

cinded if there is a failure to deal wiUi ihe 
Court, with the utmost good faith lo K I *5 
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Dunne that pcnod any person shall be at liberty m such manner as the 
High Court b> general or special order from time to 
time directs, to show cause nhy the said decree should 
not be made absolute by reason of tlic same having been obtained by collusion 
or by reason of material facts not being brought before the Court 

On cause being so shomi, the Court shall deal with the case by making 
the decree absolute, or by reversing the decree nm or by requiring further inquiry, 
or otherwise as justice may demand 

The High Court may order the costs of counsel and witnesses, and oihcr- 
vvisc arising from such cause being shown, to be pud bj the parties or such one 
or more of them as it thinks fit, including a wife if she have separate property 

Whenever, a decree rnn has been made, and the petitioner fails, wathm a 
reasonable time, to move to have such decree made absolute, the High Court 
may dismiss the suit 

17 Every decree for a dissolution of marriage 
Conlimiauon of decree for made bv a District Tudec shall be subicet to confirma- 
tootauon by D»tnct Judj. 


NOTES 

e=i37 IC 4'‘6— IQS'* R. 73 There can be 
no collusion in mere prosecution as distinct 
from initiation of a true eaae But it ts \ery 
necessary to be careful before imputing collusion 
between paroes from ordinary acts which a 
solicitor would naturally regara as inofTensive 
and unobjecuonable “nic mere fact that the 
Wife s attorney had fumubed certain documents 
to the petitioner’s attorneys or that they had 
subpoenaed cchrespondent u a >eEY nairoiv 
ground for supposing that any colluston had 
taken place 56 C 530 1939 C 599 IVTiere 
after the passing of a decree aui a third party 
intervene alleging collusion and chough notices 
and warranu were issued to tbe parues service 
was deliberately avoided fftld that the only 
course open to the Court was to dismiss the 
application for the dissolution of the mamage 
to set aside the decree nm and direct that a 
complaint be instituted against the husband 
under S 193 Penal Code 145 I C 253— 
1933 L 98 

MonvB OP IWTERVENOR NOT SIATIRLM. 

That the motive of the intervenor was not to 
expose the conduct of the petitioner but only to 
obtain custody of the cfmd u inunatenal , if 
the chafes or guilty conduct on the part of the 
petitioner are made out, the Court cart refuse 
to make the decree absolute irrespective of the 
momeprompung the mtervenuon to R 115 
=137 I C 426=1932 R 73 
Secs 16 and 17-— Owing to the adultery 
cruelty and dmcit on on the part of the hus- 
band the wife was compelled to leave his 
house Subsequently she committed adultery 
with another man whom she wanted to marry 
and filed a petition for divorce The Judge 
viewed the case leniently and even though she 
was guilty of adultery granted a decree jimi 
/^« a that tbe ducretion exercised Was proper 
and that the decree should be made absolute 
27SL.R 3*2 = 19338 38 

S«cs. 16 and 17 A— Decree mn— Rightrf 
respondent to intervene— DuUcs of Government 
Advocate as Kings Proctor S 16 does not 
pvc the tight to the respondent to object to a 
decree nui being made absolute 'Ibe words 


‘arty person” do not apply to parties to the 
proceedings and therefore cannot include the 
respondent- The nght of the pcutioner to 
have the decree mji made absolute can only 
challenged by a third party or by the 
GovcfTtment Advocate who u placed m the 
position of Kings Procter by a notiHcabon of 
tbe Governor Genera) m Council issued in pur 
suance of the powers confeTred on him by 
S >7 A The Government Advocate cannot 
leave the matter m the hands of the respondent 
and tbe correct course is for him to consider 
tbe respondent s allegations and what maybe 
placed before him m connection therewith and 
then decide whether be should mterveoe Ifhe 
does not consider that the evidence is suSaent 
to justify his intervention there is an end of 
tbe matter so far as he u concerned If he 
does consider that the evidence does justify him 
m mterveiuncf it is hi* duty to intervene 14. 
R- 322=1936 R 499 

Sec 17 Generai. —The obvious intention 
of the legulatuic as oeprested in b 17 u that 
the High Court upon a reference for confirma- 
tion should review the enure evidence and 
coroe to Its own conclusion whether facts suffi- 
cient to justify a decree for dissolution arc or 
arenot established by that evidence 1922 A 
504 44 A 745=79 I C 133 Case where dis 
solubon was refused for want of evidence of 
misconduct Set 1930 L 360 (S B ) See also 
40B io9=i7BomLR 948undcrS 37 , 91 1 
C 99=1926 S 58 (F B ) Only the innocent 
party can move the High Court for a decree 
absolute under S 17 The Court will not enter 
tarn application to that effect from gmlty party 
150 1C 543 ( 0 = >934 A 634 (i){SB) 
Where husband himself had been bving for a 
Dumber of years in a state of adultery vvitb 
another woman that fact in itself is sufficient 
justification for High Court not to exercise its 
discretion in the matter of confirmation of Ae 
decree mn passed for dissolution spiecially when 
circumstances on which he relies m proof of his 
wife s misconduct are highly improbable and 
fall considerably short of the high standard of 
proof required under the law 149 I C 1009= 
36 PLR 66=1934 L. 334 (SB) 




S. 17] Tue Divorce Act (IV of 1869). ‘ ' 2269 

Cases for confirmation of a decree for dissolution of marriage shall be 
heard (where the number of the Judges of the High Ckiurt is three or upwards) 
by a Court composed of three such Judges, and in case of dificrcnce the opinion 
of the majority shall prevail, or (where the number of the Judges of the High Court 
is two) by a Court composed of such two Judges, and in case of diflcrence, the 
opinion of the senior Judge shall prevail. 


NOTES. 

JCRjsDicnoi — In order that the Court may 
"have jurisdiction to grant a decree for dissolu. 
tion, the parUes must profess the Christian 
religion, and they must also be domiciled in 
IncUa at the date of the presentation of the 
petition The domicile of the wife is the same 
^ that of the husband, and it is his domicile 
which has to be considered The dornictle of 
ongin remains until it is changed and a domi- 
•ale of choice u acquired, and the burden of 
proving a change of doTtuede is upon the person 
who asserts it Where the domicile of ongin of 
the husband is Indian, the only question u 
whether there is any esadence that domiale has 
been changed But where the domiale of 
■ongin js not Indian, then u is necessary to 
•ascertain whether there u any evidence that that 
domiale had been changM m favour of an 
Indian domiale at the date of the presentation 
■of the peution Domiale depends on two 
thin«, the fact of residence and the intention to 
reside permaneDily 36 Bom L R 493^58 B 
j03Big3^0 a3o(SU) S ao does not make 
the proviso to S 17 applicable to the conBrma* 
tion by the High Court of a decree of nullity 
made by a Dutnet Judge Such a decree may 
therefore be cooArmed before the expiration of 
■fix months from the pronouncing thereof 
Apart from thu the scheme of the Act generally 
shows that it makes a dutinelton betw<(rt deerret 
Jbr dusoluhort and dtertes annuUwg mamage 151 
IC 471*36 PLR 137= *934 L 636 (SB) 
Notice — No notice to the respondent is 
necessary m proceeding^ for conEraation of 
a deace for dissolution of mamage to PL.R 
1921=59 I C 8g The High Court will not 
confirm a decree for the dissolution if it is not 
satisfied that the respondent was in fact served 
with a peuuon for divorce 43 MLJ 562= 
1933 M 350 (F B ) Whether relauonship of 
husband and subsists after deaee ntst, and 
before It is confirmed S'w 41 C 7t4*i8CW 
484 A petiUon was made for judiaal sepa- 
ration But the peuuoner in her evidence 
^cd for a decree fer dissolution of mamage 
There was no evidence on recoid disdosine 
whetha the petitioner tvas a Christian at the 
time of mamage, nor ssas there any evidence 
svith regard to the religion of the respondent 
Then there tvas no proof that the pastor who 
purported to solernmzc the mamage was a 
person authorised under S 5, Christian Mar- 
riage Act, to do so, and lastly no mamage cer- 
Uficaie was filed But a decree for dissolution 
was granted that the decree granting the 
dissoluuon of mamage could not be confinned 
m such state of record and the record should be 
returned to the District Court for the amend- 
ment of the petiuon and for proof that a s-alid 
mamage had taken place 164 I €.074=1026 
K 429 (SJ3) ^ 


pRAtrncE Avti Procedure —^V’hc^c in divorce 
proceedings the petitioner charged his wife 
with miultery but aid not mention the adulterer’s 
name and the Judge added hts name as co- 
respondent on his imliative, the Judgewas in 
error in adding hu name without amending the 
petition accordingly 3O M, 466*25 hlLJ 
594 Ste also 2Q I C 178*39 M L.J. 269 
(b B ) Where, after the passing of a decree 
mn, a third party intervened alleging collusion 
and though notices and warrants were issued to 
the paniw, service was deliberately avoided, 
Md, that the only course open to the Court was 
to dismiss the application for the dissolution of 
the mamage, to set aside the decree rui, and 
direct that a complamt be instituted against the 
husband under S 193, Penal Code. 145 I C 
353*1933 L 98 The decree of the Dutnet 
Court cannot be confirmed by the High Court 
unless the co rapondentwho had been implea- 
ded m the Dutnet Court is also impleaded to the 
High Court 13 L 266*1931 L t (SB) In 
a suit for dusolulion brought by the husband on 
the ground of adultery by his wife an ex parte 
decree was granted, but the High Court return- 
ed the case for enquiry to the Dutnet Judge 
He found that the act of adultery, though Mt 
condoned, was revived by subsequent matnmo- 
nial offence The wife raised the counter- 
allegation of petitioner’s alleged adultery with 
another woman subsequent to the decree //eld, 
that It was a mailer which the wife could not 
raise, it could only be examined upon the inter- 
vention of a third party or of a King’s Proctor 
(14 R 333, 1936 Rang 499 Rel on) 167 I 
C 735=1937 R 79 (S B ) Where a divorce 
dcacc obtained by the wife comes before the 
High Court for its confirmation, the husband 
cannot object to the confirmation of the decree 
on the ground that the wife has mamed since 
the passing of the decree by the Distnct Judge 
170 I C 2oo=si937 Rang 333 (FB) Fora 
husband to live in open adultery in the same 
house with another u certainly cruelty In a 
petition for confirmation of divorce it was esta- 
blished that the husband had an illicit connex- 
ion vnth the vndow of bis brother He turned 
his wife out of the house, when she was preg- 
nant, after beating ha Hu wife was away for 
more than two years and he took no steps to 
secure her return, nor did he take any steps to 
defend the petition for divorce though he was 
propaly served fftU, that the decree dissolving 
mamage should be confirmed 175 I C 21 = 
193B 301 (SB) 

Reorevcto of closed proceedings not 
ALLOWED —Unda S 17 the High Court has 
full powCT to confirm or not to confirm the 
d e a ro am and an orda riot confirming it would 
amount to an orda dismusing the suit. The 
petitioner sued in the Distnct Court for dissolu- 
tion of his mamage w^th hu wife He was 
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The High Court, if it thinks further enquiry or additional evidence to be 
necessary, may direct such enquiry to be made or such cMdcncc to be taken 

The result of such enquiry and the additional evidence shall be certified 
to the High Court by the District Judge, and the High Court shall thereupon 
make an order confirming the decree for dissolution of marrngc, or such other 
order as to the Court seems fit 

Provided that no decree shall be confirmed under tins section till after 
the expiration of such time, not less than six months from the pronouncing thereof, 
as the High Court by general or special order front time to lime directs 

During the progress of the suit in the Court of the Distnct Judge, an> 
person, suspecting that any parties to the suit arc or have been acting in collu- 
sion for the purpose of obtaining a divorce, shall be at liberty, in such manner 
as the High Court by general or special order from time to time directs, to apply 
to the High Court to remove the suit under section C, and the High Court, shall 
thereupon, if it thinks fit, remove such suit and try and determine the same as 
a Court of original jurisdiction, and the provisions contained in section i 6 shall 
apply to every suit so removed , or it may direct the District Judge to take such 
steps in respect of the alleged collusion as may be necessary to enable him to make 
a decree m accordance with the justice of the case 


'17 A [The Provincial Government of any Province uithin which any 
High Court established by Iicttcrs Patent exercises 
Apporntment of officer to jurisdiction, may appoint an officer who shall, within 
thcjurndKlion orihc High Court m that Province 
have the like right of showing cause why a decree for 
the dissolution of a marriage should not be made absolute or should not be con- 
firmed, as the case may be, as is exercisable in England by the King’s Proctor j 
and the said Government may make rules regulating the manner m which the 
right shall be exercised and all matters incidental to or consequential on any 
exercise of the right 


In relation to the jurisdiction of any such High Court as aforesaid in an 


LEO REF 

iSubstituted by the Government of India 
(Adaptation of Indian Laws) Otder, 1937, for 
the old section 17 A which had been inserted by 
Act XV of 1927 

NOTXS 

granted a decree and he then applied to the 
H gh Court for confirmation of the decree 
Later on he applied to the effect that his wife 
bad agreed to come back to him and be accor 
dtngly prayed that the case should be consigned 
to the record room The order passed was lhai 
the parties had settled their differences and the 
application for confirmation was withdravm 
On a later date the petitioner applied once 
again for confirmation of the decree msi Htld 
that though the order on the prior occasion 
merely stayed further proceedings the parties 
meant thereby to have the matter finally dis 
posed of and that the proceedings could not be 
reopened at petitioners instance I3 L 47= 
193-' L a79 

Evidence —It w contrary to the pnnnplcs 
and rules on which the Divorce Court acts and 
gives relef to act on the uncorroborated tesli 
mony of a petitioner cither to establish adultery 
orcruelty 42 M L J M 35o{FB) 

Under S 7 the Couru m this country shtmld 
follow the same rule (Ibid ) Where the wife 
has made allegations before the Distnct fudge 
l^hat her husband was commuting adidiecy by 
keeping a mistress, the decree against her ov^ht 


not to be made absolute without further inquiry 
And where the allegations made bv the wife are 
denied by the husband and the wife though 
g:iven an opportunity to prove the truth of her 
allegations, declines to Cite witnesses and there is 
m fact no evidence to support her allegations, 
the decree ma^ be made aboolutc ip6I C 433=^ 
1941 Rang 349 (SB) Admission of an adultery 
by a husband may form the ground for granting 
a divorce even though it is not corroborated 
by other evidence 1927 L 49is:g L 116 
Condoned adultery may be revived by a $ub» 
sequent matrimonial offence 53 C 436=96 
IC 932=1926 C B64 In proceedings for 
divorce taken out by the husband the onus 
of proof of the marnage is on the husband 
and unless such proof of the mamage is forth- 
coming in strict form the Court has no juris- 
diction to enter into the matter 146 1 C 

798 (FBI 

Secs 17 and 55 —A decree for dissolution 
of a marnage was passed and the co-respon- 
dent was ordered to pay damages to the peti- 
tioner and respondent The co respondent did 
not appeal from the order regarding damages 
TOt when the petition for confirmation of the 
decree was filed in the High Court he sought 
to attack the order regarding damages Held, 
ttathewas entitled to do so even though he 
had not appealed against the order (20 Bom 
362 <FB) (FoU) 39 PLR 666=1937 Lah 
417 (S B ) 

Sec 17 -A — Stf 14 R 322=1936 R 499 
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Indian State this section shall ha\ e efTcct as if the reference to the Provincial Gov cm- 
ment was a reference to the Central Government ] 

IV — XuLUTY Of Marriage. 

i8 Any hvisband or wife ma^ present a petition 
to the District or to the High Court, praying that 
his or her marriage may be declared null and void 

rg Such decree may be made on any of the 
follow ing grounds : 


Petition 

nullit) 


Grounds of decrees 


^OTES 

Secs 18 and 19 — The word “lolemmsed’* 
m S 5 of the Cbrutian Marmgc Act means 
“celebrated ’ and deals snih the ceremony onl> , 
and the ssords “rules, ntes, cemaoniea, and 
customs of the church * mean only the rule*, 
etc., as to the capacity of the parties 47 I C. 
544= 1 1 Bor L.T. 69 Suit for deeJaration of 
nullity of damage — Questions to be considered 
by Court. (Hu!) “Fraud* means fraud prac- 
tised upon the other party to the marriage and 
does not include fraud upon a third part) {Ihid) 
See elso I L.R. (1939) 9 C. 60=1940 C. 65 Tvo 
decree of decepuon can avail to set aside a marr- 
gege knoviicgly made unless the party imposed 
upon has bem decened as to the person, and 
thus has giten no consent at all (I 6 td) A 
ceremony of mamage ordinarily oonsututing a 
binding oarruge bettseen the parties subsisu 
unless and until it u set aside on one or other 
of the grounds which justify annulling or setting 
aside a mamage Before a i-alid mamage can 
be celebrated Mih parues to such mamage must 
be other sirgle or diiorced or a widower a 
widower and then only are they competent to 
enter tnto a valid mamage If at the time of 
celebration of the damage ceremony one or 
other of the parties had a spouse Iivmg. the 
earber marriage not having set aside, the 
later mamage is soid ab vn/w , in other words it 
u no mamage at all. "The law in England that 
a party to a mamage of which the other party 
IS incompetent to jom in the cclebrauon of a 
valid ceremony because of the existence of a 
previous husband or wife, u entitled Without any 
recourse to any Court to marry any one else 
because that parucular mamage u not uilaw a 
mamage at all appbes equally well to mamage* 
between Chmtians m India inasmuch as no 
Chnstian can marry anollier person in the life- 
time of an earber spouse u^cas the presious 
taarmge has been set aside 'ITus position can- 
not be inieffered With m regard to a mamage 
^ebrated in India as provided by S 83 , 
Chnsban Mamage Act Unless therefore the 
mamage u a valid mamage it cannot be a max- 
wage w hich is in full force vnihin the meaning 
ofS 19 46 L.\V 602 = 1937 KL 565 Adecree 
ofnuUity must be passed when the mamage » 
effected within si* months of the confinsation of 
a decree ofdissoluuon of a former mamage of 
either part) tshcre the former husband or wsfc u 
bnng at the time of the latter 29 P R, 1013= 
19 1 C. 775 Swab* 38 10.413=38 M.45» 
Hereditaf) ^s-phibs— impotenev — C^nent ob- 
tained b> fraud— //rW, mamage should be 
aj^lled 6710.949=25 C.VV_N 706 In the 
abunee of a."i express all-^tion and smet proof 
that the party was impotent, i.r., physically unSt 


for consummation both at the date of mamage 
and at the dale of the mstjtution of the suit, a 
suit for declaration of nullity on the ground of 
tmpotency u not maintamable 30 I C 565= 
29 M L.J 183 In a petition under S t8 a 
prayer for custody of children may also be m- 
smed. 27 1V.L.J 6^=1928 A. 677 

Sec 19 — \S'here there is a wilful refusal of 
sexual intercourse due to incapaciCy arising from 
nervousness or bystena or from an inherent re- 
pugnance to act ofconsumisauon ihta making 
consummation practically impossible. Court can 
declare mamage cull and void on the ground 
oftmpotetite 1931 A.L.J 267=1931 A 207 In- 
capaaty in wife of consummating mamaee, 
consisting of a nervous and psychic disorder 
and of invinahle repugnance m relation to the 
act of coitus, at all events in so frir as the peti> 
lioner husband u concerned, which renders her 
locapable of submiitiog to sexual intercourse 
with him, IS tuSaent to satisfy the tequirenieata 
ofS 19, as It consiiiutes a permanent physical 
disabib^ The burden of proving hu allegation 
u on (he peouoner and be must remote all 
reasonable doubu If there be a dirtxt eonibet 
of testimony between the nso partia who sdone 
know the truth, the diiBcuIues are much in- 
creased. But the lact that difilculties are m* 
creased, does not make them insuperable nor is 
the Court reboed from the duly of weighing 
evidence merely because the parties tell different 
stones The delay on the part of the petitioner 
increases the burden of proof and is an impor- 
tant factor in dradmg whether hu iiory u true 
The law requires sincenty in the complaincr, 
i.e . real sense of grievance complained of, un- 
mixcdwitn any other subsidiary motive, and, as 
a necessary proof of such sincerity, rcquirm all 
reasonable promptitude to be exhibited by com- 
plainer in seeking legal redress Delay in itself 
u not an absolute bu to success m a suit of 
such nature unless the respondent has suffered 
in any way by reason of it, but it has an im- 
portant bomsg on the evidence by which the 
charge of tmpotency u sought to be established 
anti upon the measure of proof required The 
one guiding pnnaple u that great delay in the 
lostituUon of a suit of this description by the 
busbaxul IS an obj'xtion to be accounted for 
1938 C. 684. Where the wife was suffering 
from some curable form of v enereal disease and 
It appeared that the only mistake was llial the 
husband was under the impression that girl was 
not diseased at the time of mamage, tuU trial 
ttw. lady was not impotent that there was no 
fraud and that it was not a proper case to pas* 

« decree of nuUity Per Cuneen —It would be 
proper to hold that incurable ^hib* u enui- 
valeat to impotence 6 0W.rs 244 = 11716.. 
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(1) that the respondent was impotent at the time of the marriage and at 
the time of the institution of the suit , 

(2) that the parties are withm the prohibited degrees of consanguinity 
(whether natural or legal) or alTinity , 

(3) that either party was a lunatic or idiot at the time of the marriage ; 

(4) that the former husband or wife of either party was living at the lime 
of the marriage, and the marriage with such former husband or %\ife t\as then 
in force 

Nothing in this section shall aflect the junsdiction of the High Court to 
make decrees of nullity of marriage on the ground tliat the consent of cither partv 
was obtained by force or fraud ^ ^ 


NOTES 

450=19290 238 The existence of venereal 
disease in a woman does not constitute impo* 
tence within the meaning of S 19 of the Act 
Per Hasan, J — Whether when a wife suffen 
from a disease which might or might not be 
venereal and the husband has reasonable and 
well founded apprehension of infection in case 
he has sexual intercourse with such a wife, m 
such arcumstanccs the Court would be juiti 
fied to record a finding that the wife was im« 
|otent sLuck 484-7 OWN 17-19300 

iDiocy— The term "idiot ’ in S 19 must be 
read as a word used in its ordinary significance 
and means a person deficient in mental or 
intellectual faculty as to be incapable of ordi 
nary acts of reasoning or rational conduce The 
peuuoncr who has a license to hold a gun for 
shooting, who goes about shooting who ndcs 
a horse, who sometimes goes about fishing, who 
can compose a letter for himself and write it m 
a tolerably good hand, who reads books to pass 
time, who is invited to tea parties who knows 
the nature of the transacuon of marriage in 
which he entered with the opposite party and 
indeed who arranged for it with the Bishop 
cannot be called an idiot in the ordinary ac 
«ptancc of the word 56 A 428 Per Sufatman, 
C J -“In order to find that a person is an idiot. 
It IS not sufficient to find that he is a mere 
imbecile One cannot be an idiot unless his 
faculties have not at all been developed and he 
h« not acquired any appreciable intelligence 
5b A 428 Any state of mind which falb short 
of lunacy or idiocy cannot be allowed to be a 
ground for annulment Persons differ from one 
another in the degree of intelligence possessed 
ny mem It would be a dire calamity if jt 
could be said as a matter of law that a mar- 
nage, catered into by a person who is neither 
«mply because 
intelligence, although 
lie is able to understand the nature of the bonds 
ofmatrunony into which he is enterme Want 
of coo.™ u ,uch doe. not find pUcc „ 
o 19 as one of the grounds for dedanne 
^mamage null and void 1934 ALj naf 
.~Sv The Jodge B,, ,l 

himself regarding the ,d,ocj of a 
person Doctoral opinion in such matin.. .. 

cooel^ve I,[„ o, .he 
Ine mere fact that the penon is 

W about eight or mne years of age isnot 


sufficient to declare that penon an idiotwith- 
m the meaning of S tg (3) which classes 
lunatics and idiots together An idiot in law 
means something more than this 1033 A 12-'— 

KB.W!p,E,E.n-AT.Ov — Indue, eon.ent ,o 
“ '””"“ 5 ' The pcuon m 
law « ihat the party imposed upon must bo de- 
ceivcd to such an extent that there u in realitv 
no conKnt at all to the marriage Such consent 
^notbostten byaehtldorLne ycar,“f 
consequently a penon who though 54 years 
old IS found by the Court to be v ery fwbl^ 
minded and to have the menfaliiy of a child of 
’* mcapable ofginng hu con- 
sent 1933 A 122-55 A. 185 The vanous 
wounds on vvhich the Court can give a decree 
of^Dulhty under the Divorce Act refer to cases 
marriage va! dly per- 
fomed Questions arise under Ss 4 and 5. 
Chrmian Marnagc Act when the marnage has 
not been validly performed There is a® clear 
distinction betw«n a dtertt of nullity of a valid 
mtiTiage and a dttlataUon that Iks marnage itself 
There can therefore be no 
doubt that there is jurisdiction in the Hich 
^urt to hear and decide questions under the 

Chrishaii Marnage Act 55 A 185 

Question op pact 

VO..? declaration of marnage null and 

among 

^^ence for u is necessary for decision 56 A 
Burden op proof — \Vhcre a petition to 

S ® under 

^ *9 (4). the burden of proof lies upon the 
^l^onerthat the previous marnage ^of the 
opposite party was in full force and effect and 
^ not set aside at the time when his mama« 

’’"'V 

the husband who was j marnage, 

ed to the wife thaVw- ? ^^^^'dan represent- 
and the wifi- wK ^ Roman Catholic, 

not hav^.'^f’ a Roman Catholic would 

was a Mahomed 

wife’. J^*"°tnedan, the marnage is void the 
feud by 

High Court has accordingly power 
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20 . Every decree of nullity of marriage made by a District Judge shall be 

subject to con 6 rmation by the High Court, and the 
Confirmatjon of Distnct provisions of section 17 , clauses i, 2 , 3 and 4 , shall 
Judge’s decree. mulatts mutandis apply to such decrees. 

21. ^Vhe^e a marriage is annulled on the ground that a former husband or 

wife was living, and it is adjudged that the subsequent 
Children of annulled mar- marriage was contracted in good faith and tvith the 
full belief of the parties that the former husband or 
-wife was dead, or when a marriage is annulled on the ground of insanity, children 
begotten before the decree is made shall be specified in tlic decree, and shall be 
entitled to succeed, in the same manner as l^itimate children, to the estate of 
the parent who at the time of the marriage was competent to contract. 

V — JuMCiAL Separation. 


22 . No decree shall hereafter be made for a divorce a mensa el loro, but the 
husband or wife may obtain a decree of judicial 
separation, on the ground of adultery, or cruelty, or 
desertion without reasonable excuse for tno years or 
upwards, and such decree shall have the effect of a 
divorce a mensa et loro under the existing law, and 
such other legal effect as hereinafter mentioned 


Bar to decree for di\-orce 
a rwnio <( tore , hut Judicial 
separation obtamablc by hus- 
band or wife 


NOTES. 

to annul that marriage on the ground of fraud 
-under S 19 of the Act I LR. (1939) 2 Cal 
60=1940 Cal 73 

Sec 20— S 20 does not make the proviso to 
S 17 applicable to the confirmation by the 
High Court of a decree of a nulhey of marriage 
made by a Distnct Judge Such a decree may 
therefore be confirmed before the expiration of 
SIX months fi-om the pronouncing thereof Apart 
from this the scheme of the Act generally shows 
that it makes a distinction between decrees for 
dissolution of marriage and decrees annulling a 
mamage 36PLR 137=1934 L 636 (SB) 

Sec 22 — The mere fact that the husband 
and wife cannot agree is not a suffiaent ground 
for judicial separation 19320 33t=90WN 
447 Desertion under the Divorce Act implies 
an abandonment against the wish of the person 
charging it, but it is not a universal rule that 
the abandonment must be against expressed 
■wish of that person 8 ButLT 1C 

604 As to what consUtutes “cruelty”, “adul- 
tery”, “desertion”, r« note under S 10, npra 
To constitute ‘cruelty’ there must be danger to 
life, limb and health, bodily or mental, or a 
reasonable apprehension of it 1932 O 231=9 
OWN 447. A decree for judicial separation 
and payment of alimony to the wife is annulled 
"by subsequent resumption of cohabitauon by the 
parties and the wife cannot claim any rights 
under the decree even if the husband had exe- 
cuted an agreement that the decree ordenog 
payment should remain in force and that she 
■should hate the nght to live separate if she had 
any fresh gne\-ance against him 137 I C 737 
= 1932 O 142 (8 Q.BD 778 and 2 R 163 
Foil) 

CRuarrv — luMJTX-nos or icsconduct to 
yvm — If amounts to — A false imputation of 
misconduct made by the husband in the course 
of an aenmomous corrcspiondence between 
himself and his wife is not sulEaent to make 
out a case of cruelty justifying a decree for 
CC.M.— 2SS 


judiaal separation, especially when there is no 
evidence that he made any such imputation 
against his wife to any third person and it is 
not even suggested that the wife has suffered 
any mental injury or injury to health by reason 
of such imputation 1933 O W.N 103=1935 
O »33 Where the husband has been ifuilty of 
beating hii wife on several occasions ancf on one 
of them her hands were tied with a chain and 
her feet with a rope and she was kept hanging 
m a door way until another person came to her 
rescue, the acts of the husband amount to legal 
cruelty sufficient to justify the Court to pnss a 
decree for judicial separadon under S 32 of the 
Act 165 1 C 13 = 12 Luck 536=1937 O 53 
As to jurisdiction. res 1941 ALJ 710 

DcseRTTON — A false imputation of miscon- 
duct made by the husband m a letter written 
by him to his wife dunnt; the period of deser- 
tion by her when his feelings were greatly 
exasperated on account of the ottilude ndopfnl 
by his wife, docs not eonsiitiuc “rcnsornble 
cause” for her deserting him, especially when, 
during that period, the husband wrote to her 
several times asking her to return to him Btul 
offering to take her back without any coinlillons 
on either side but the wife persisted in her 
descrUon Tlie husband, in such cireiimsiftiiees, 
IS entitled to a decree for jiidiciTl senaralioii on 
the ground of desertion by his wife wliliout 
reasonable cause 1935 OwN ioi-.|in*, O 
133 Wherein a petition by the wife prA)tiut 
for the dissolution of her rnTfrUge \sUli l>et 
husband on the ground of her InistMiid 1 
adultery, the wife fails to prove the rhntge < f 
adultery but succeeds In proving ftiirliy hi (tie 
husband towards her, (lie Court r«u |>e»s a 
decree for Judicial lepsratloii under *• ** 

although she has not s|vririf"lty I t l 

such a decree eitlier In her 1 tlitln«l 1"''”' '* ‘ * 

in her memorandum of *i 1’"*^ 

= 13 Luck 5a0“*ifi37 5* '** 

tion for judicial seoarallnn undee R »e. wi>»ia 
adidtery Is allfBed, it Is diflieutt »•» prsvlue# 
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23 Application for judicial separation on any one of the grounds aforesaid 

may be made by cither husband or wife by pcti- 
Application for separation to the District Court or the High Court , and the 

made by petiuon 

on being satisfied of the truth of the statements 
made in such petition, and that there is no legal ground why the application should 
not be granted, may decree judicial separation accordingly 

24 In every case of a judicial separation under this Act, the wife shall> 

from the date of the sentence, and whilst the separa- 
Separated wife deemed continues, be considered as unmarried with res- 

fcq“«ed“rapST“ P'""' “f ''"'O' d«cripti^3n which she ma> 

acquire, or which may come to or devolve upon her 
Such property may be disposed of by her in all respects as an unmarried 
woman, and on her decease the same shall, in case she dies intestate, go as the same 
would have gone if her husband had been then dead 

Provided that, if any such wife again cohabits with her husband, all such 
property as she may be entitled to when such cohabitation takes place shall be 
held to her separate use, subject, however, to any agreement in viTiting made 
between herself and her husband whilst separate 

25 In every case of a judicial separation under this Act, the wife shall 

whilst so separated, be considered as an unmarried 
Separated wife deemed ^yoman for the purposes of contract, and wrongs and 
ffi andluS “"d smng and beme sued m any evd pro- 

cecding , and her husband shall not be liable m res- 
pect of any contract, act or costs entered into, done, omitted or incurred by her 
during the separation 

Provided that where, upon any sucli judicial separation, alimony has been 
decreed or ordered to be paid to the wife, and the same is not duly paid by the 
husband, he shall be liable for necessaries supplied for her use 

provided also that nothing shall prevent the wife from joining, at any time 
during such separation, in the exercise of any joint power given to herself and 
her husband 

Reversal or Decree or Separation 

26 Any husband or wife, upon the application of whose wife or husband, 
as the case may be, a decree of judicial separation 
Decree of separation ob has been pronounced, may, at any time thereafter 
Jfibld X' "’'Court by which the decree' 

^ pronounced, praying for a reversal of such decree, 

on the ground that it was obtained in his or her absence 
and that there was reasonable excuse for the alleged desertion, where desertion 
was the ground of such decree 

The Court may, on being satisfied of the truth of the allegations of such 
petition, reverse the decree accordingly , but such reversal shall not prejudice or 
affect the rights or remedies which any other person would have had, m case it 
had not been decreed, in respect of any debts, contracts or acts of the wife incurred 


NOTES 

evidence of witnesses who may have seen the 
guilty party in fiagrante dtheta and at most 
circumstanUal evidence can be led from which 
a reasonable inference may be drawn of the 
guilty party having committed adultery 39 P 
LK 556=1937 Lah 395 

Sec 23 . — Adultery on the part of the ap 
p^icant IS sufficient legal ground for r^ectuig 
an application for judicial separation, though 
otherwise it u a fit case 33 A. 500^9 IC 
796=8 A L.J 31C PcUUon by Wife.— Marriage 


and residence in Bombay— Subsequent re- 
Mdcnce ouUide— Latt residence m Bombay— 
Pelihoner also residing in Bombay at the time 

H P^«“ation of petition— Junsdiclion 
High Court 37 BomLR 55=103^ B 121 

S^rlRtJidmr?^-^ 710=1941 A\^R (HC) 
portion of G State occu- 
" confemng jurisdiction 

X C* 41?^ s«hon, see 4 C 140 and 
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entered into or done between the times of the sentence of separation an(^ of the 
reversal thereof. • 

VI. — Protection Orders. 


27. Any wife to ^^hom section 4 of the Indian Succession Act, 1865^ does 
not apply* may, when deserted by her husband, present 
Deserted \«fe may apply ^ petition to the District Court or the High Court, 
to Court for protccUon. desertion, for an order to pro- 

tect any property which she may haw acquired or may acquire, and any property 
of which she may have become possessed or may become possessed after such 
desertion, against her husband or his creditors, or any person claiming under 
him. 


28. The Court, if satisfied of the fact of such desertion, and that the same 
was svUhout reasonable excuse, and that the wife is 
protection maintaining herself by her own industry or property, 
may make and give to the wife an order protecting 
her earnings and other property from her husband and all creditors and persons 
claiming under him. Every such order shall stale the time at which the desertion 
commenced, and shall, as regards all persons dealing tsiih the wife in reliance 
thereon, be conclusive as to such time. 


2g. The husband or any creditor of, or person claiming under him, may 
apply to the Court by which such order was made for 
orden vanation of discharge or variation thereof, and the Court, if 

the desertion has ceased, or if for any other reason it 
thinks fit so to do, may discharge or vary the order accordingly. 


30. If the husband, or any creditor of, or person claiming under, the hus- 
, , . , . band, seizes or continues to hold any property of the 

mfe'! prV4“‘S.« ‘S “’’r 7 

of order at the suit of the wife (which she is hereby empowered 

to bring), to return or deliver to her the specific pro- 
perty, and also to pay her a sum equal to double its value. 


31. So long as any such order of protection remains in force, the wife shall 

, , , , be and be deemed to have been, during such dcser- 

all resppct., w,th 

regard to property and contracts and suing and being 
sued, as she would be under this Act if she obtained a decree ofjudicial separation. 
VII — REsnrtmoN of Conjugal Ricim. 

32. When either the husband or the wtfe has, without reasonable excuse, 

„ - ... withdrawn from the soaety of the other, either wife 

co^S “ngte OT husband may apply, by petition to the District 

. Court or the High Court, for restitution of conjugal 

rights, and the Court, on being satisfied of the truth of the statements made in 
such petition, and that there is no legal ground why the application should not 
be granted, may decree restitution of conjugal rights accordingly 


LEG. REF. 

^Stt now the Indian Succession Act (XXXIX 
of 1925). 

NOTES 

See. 31 . — Delay to be culpable must be 
somevthat m the nature of connivance or ac- 
quiescence “Delay” must be the sort of delay 
that would thmv the petitioner to have 
insensible to the loss ol the husband or wife as 
the case may be. 27 I C 604=8 L.B1L956; 
M alto 107 I C. 273. 

^ Sec. 32 — In a suit b>' a Chnjtian brought 
m an ordinary trty on the onsinal side of the 


High Court, and not under the Matnmonial 
jurudicUon, praying for a declaration that the 
mamage between the parties to tlic suit was 
valid and for restitution of conjugal rights, the 
judge has junsdiction while maitng the declar- 
ation to pass an order for restitution of conjugal 
nghts. 32 Bom.L.R 17=1930 B 105 In a 
petition for restitution of conjugal nghti it is 
sulEcient if one of the parties prof ”**?,*“5 
Christian religion. IliU, that the Bombay High 
Court has jurisdiction to entertain a petition 
instituted by a Russian lady wbo Russian 
and a Christian against her husband svho a a 
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33 Nothing shall be pleaded in ans^ver to a petition for restitution of conjugal 

Ans^ver to petiuon rights which Mould not be ground for a suit for judiaal 

separation or for a decree of nullity of marriage 
VIII — DAitACES AND CoSTS 

34 Any husband may, either in a petition for dissolution of marriage or 

„ , . for judicial separation, or in a petition to the District 

d.Lgc from adulKrcr ^ ^igh Courl l.milcd to such object onlj, 

claim damages from any person on the ground of his 
having committed adultery with the wife of such petitioner 

Such petition shall be served on the alleged adulterer and the w^fe unless 
the Court dispenses with such service, or directs some other service to be substi- 
tuted 

The damages to be rccotcrcd on an> such petition shall be ascertained by 
the said Court, although the respondents or cither of them may not appear 

After the dcasion has been given, the Court may direct m what manner 
such damages shall be paid or applied 

35 Whenever m any petition presented by a husband, the alleged adulterer has 

Pover ,0 onlrr sddlerer to has been 


costs- 


estahlishcd, the Court may order the co respondent to 

„ , , . PW die nholc or any part of the cost of the proceedings 

Provided that the co-respondent shall not be ordered to pay the petitioner’s 


^OTES 

Pani the mamage itself having been celebrated 
under the French Law Effect cf words “or 
respondent * inserted m S a of the Act by Act 
XXX of 1937 considered 3a Bom L,R 1046= 
1930 B 380 (FB) 

Sec 33 38 B 135 — 20 IC 493kiv 
B omL.R 593 

Sec 34 — Pnnciple in awarding damages 
against a co-respondent in divorce proceedings 
IS to ascertain 'what loss the husband has 
suffered the object is not to punish Tlje 
means of the co-respondent are not a relevant 
factor 53 C 379-39 CWN 350=19250 
585 (FB ), 9 O N 363=7 Luck 683, 98 I 
C 1019=1937034 flho 39 PL.R 666= 
1937 Lah 417 (FB) Damages arc award 
ed for the injury done to the husband m 
alienating his vnfe’s affections A husband 
■who IS himself responsible for his wife s mis 
conduct or who condones his wife s adultery 
■with the co-respondent cannot claim damages 
from the latter 165 IC 392=1936 OWN 
frS® Amount spent over marriage u the 
tangible source for determining damages A 
successful peUboner is entitled to much snore 
irrespective of the capaaty of co-respondent to 
>935 N 49 (SB), 31 NLR 184=156 
I C 1008 The object of passing a decree 
lor d^agn is to giv e the husband compensa 
tion for the loss which he has sustained In 
order to ^tc^ne what loss the pcUtioner has 
^taioed by his wife s adultery it is necessary 
to consider the cucumsunccs of their mamed 

that from the very beginning of their hfe in 
India the ^Uboner had thought tune and again 
^ means by which he might nd himself of hu 
Wfe md It was further found that he had 
^elf catted adultery With the wo^ 
*nd engineered her divorce from her first 


husband Hf!J that thu was not a case in 
tvhich damage* could be awarded to the neti. 
tioncr against the co-respondent, but that the 
co-respondent might be directed to pay the 
S?***eo petiuoner 1031 O 859-8 O W 
N 168 Per Afertm C j — ‘In every divorce 
“ that the raamage 
should be proved stnctly and m general a 
certificate of marriage should be produced 
Indian Courts have no junsdieuoa to dissolve 
them^age of persons who are not domiciled 
in In<ha or persons who are not Chnsuans 
In su^ cases it u desirable that independent 
-tovld be obt^uned to 
shotv that the respondent was bnng ,n adul- 
io7 i'cl’r?' cterespondent. 51 B ioj6= 

a^on agams' the co-respondent for damages 
and yamst the wrfe for Uvorce are dSSm 

for “ j"™SSon rgSt' 

one for drnn^gm'S' ff^'e” “ 

^»rt found marriage and the 

be paid by the ^ directed to 

would be sufficient 
decreed 

a sum of Rj 12,000 should be paid 
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(i) if the respondent inus, at the time of the adultery, living apart from 
her husband and leading the life of a prostitute, or 

(a) if the co-respondent had not, at the time of the adultery, reason to 
belie\e the respondent to be a married woman 

Whene%er any application is made under section 17, the Court, if it thinks 
that the applicant had no grounds or no sufficient ground 
Power to order litigious fQj. intervening, may order him to pay the whole or any 
intcrvcnor to pay cosu occasioned by the application 

IX — ^Aumony 


36 In any suit under this Act, whether it be instituted by a husband or a 
,, » j . I , isife, and whether or not she has obtained an order of 

Alimony pcndfnu /i/e protection, the ivifc may present a petition for alimony 

pending the suit 

Such petition shall be served on the husband , and the Court, on being 
satisfied of the truth of the statements therein contained, may make such order 
on the husband for payment to the wife of alimony pending the suit as it may 
deem just 


Provided that alimony pending the suit shall m no case exceed one-fifth 
of the husband’s average nett income for the three years next preceding the date 
of the order, and shall continue, in case of a decree for dissolution of marriage 
or of nullity of marriage, until the decree is made absolute or is confirmed, as the 
case may be 


37 The High Court may, if it thinks fit, on any decree absolute declaring 
Power to order permanent a mamagc to be dissolved, or on any decree ofjudicial 
alimony separation obtained by the wife, 

the District Judge may, if he thinks fit, on the confirmation of any 
decree of his declaring a marriage to be dissolved, or on any decree of judicial 
separation obtained by the wife. 


^ NOTES 

into Court in the event of the co-respondent 
failing to marry the respondent within six 
months of the confirmation of the decree held 
that the further direction regarding Rs la ooo 
was m contravention of S 34 of the Divorce Act 
and that the same should be disallowed 1 1 L 

303 

bee 36 —A Court has discretion to nvc 
alimony pendente hie if it thinks it reasonable and 
just, opccially where the wife avers that she had 
b«n forced to prostitution by her husband 40 
C 203—12 SLR S9 As to quantum of 

aWny, «e 13a I C 771 = 19310 365 WTicre 

a petmon by the vnfe for the diroluuon of her 
has been dismissed. Appellate Court 
h^powerto conunuc the order of alimony on 

appeal and till such time as the 
Co^^rwts, unless the appellate Court conii 
l of thewfe has been such 

^^*1 P maintenance 

On ihissecuon ,« 

for the dissoluuon of mamagc on the grbundof 
by the hus^d and 
the wfe enters an appearance and denies the 
auctions against her, she has an absolute right 
to Muirc her husband to fumuh her With fu^ 
luHiaent to enable her to make a full and saus 
tactory defmee and to obtain such assistance 
Irom counsel, as u reasonable under the circum 
sunees, 44 a. 745“I922 A. 504 (FB) A 


husband may, m a proper case on the wife’s 
appbcaiion be ordered by the appellate Court 
to provide for the costs of the wife s appeal 
against a decree nwi for divorce, but such a 
procedure should be adopted only after careful 
scrutiny and should be refused when facts do 
not justify It 44 C 35=37 IC ai6=2t C W 
N 71 1 Wliere a husband seeks dissolution of 
the mamage on the ground of the wife s adul- 
tery the latter should ordinarily be allowed costs 
from her husband to enable her to defend herself 
upon the charge, unless there are spcaal reasons 
to the contrary When an order for such payment 
u made but the amount u not paid, the petition 
should be made to stand out till such costs are 
paid 1940AII 93 =i94oAL.J 737=19400 
A io 58=IL.R (1040) All 802— 1940AWR 
(H C ) 568 Net income merely means income 
after silJowing for the cost of collection, income 
tax and s imil ar deductions Net income does 
not mean any sum which u left over after the 
husband has spent all that be considers neces- 
sa^ for hu maintenance 1939 Cal 753 
5ec 37 — S 37 gives the Court discretion to 
give an order for permanent alimony on any 
dec r e e of judicial separation oblainca by the 
wife but It docs not smctly negause thepwer 
of the Court to make similar provuion for a 
wife against whom a decree of judicial scparati^ 
has bem passed at the instance of the husband. 
A decre e ofjudicial separation does not dusolie 
the lie of mamage, and w hile the parties re m ai n 
husband and wife, it ts only Cur and equitable 
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order that the husband shall, to the satisfaction of the Court, secure to the 
■\vife such gross sum of money, or such annual sum of money for any not 
exceeding her own life, as having regard to her fortune (if any), to the ability of 
the husband, and to the conduct of the parties, it thinks reasonable, and for that 
purpose may cause a proper instrument to be executed by all necessary parties 

In every such case the Court may make an order on the husband for pay- 
ment to the wife of such monthly or ucckly sums 
Power to order monthly o- for her maintenance and support as the Court may 
weekly payments reasonable : 

Provided that if the husband aftenvards from any cause becomes unable 
to make such payments, it shall be lawful for the Court to discharge or modify 
the order, or temporarily to suspend the same as to the whole or any part of the 
money so ordered to be paid, and again to revive the stmc order wholly or in part, 
as to the Court seems fit 


NOTES 

that the husband should ordinanly contribute to 
the support of the wife 1935 OWN 103= 
1935 ^ 133 District Court whose 

erder for dissolution of mamage was confirmed 
by the High Court, that has got junsdictjon in 
a peution for alimony 40 B ioO!*3l 1 C 331 
= 17 Bom-L R 948 As to the quantum of 
alimony to be awarded see 132 IC 771 = 1931 
O 365 A decree nut for divorce for adultery 
havmg been obtained against a vafe, « u left to 
the discretion of the Court to grant alimony to 
her under the particular circumstances of the 
case 38 A 683=37 IC i43=t4AL.J 786 
A wife, who was held to be innocent at the 
tune of divorce, is not disenttcled to alimony by 
bet alleged misconduct after the divorce There 
IS no rule that in granting maintenance to a 
wife who has obtained a divorce (he dum teU el 
eesta‘ clause should invariably be inserted 23 
S L.R 458=1031 S IIS The dum sola el eatia 
clause must he inserted m an order granting 
alimony , it will never be inferred If there is 
no such clause in the order granting alimony 10 
the wife, the order could not be vaned or dis- 
charged on the ground of subsequent unchastity 
1939 AUJ 572 = 1 CR ^t^9^ AU 
All 6g6 Under S 37 the Court has power to 
make an order for payment of a lump sum for 
maintenance 39 B 183=27 IC 494=17 
Bom 1 R 56 The words “for any time not 
exceeding her own life’ qualify ‘ annual sum” 
and not “gross sum ” The word “secure” 
w ould oidmarily include “pay* {Ibtd) 'Under 
S 37 the power to make any order on the hus- 
band to secure a gross sum or annual income 
for the Wife can only be exercised on the pass- 
ing of the decree An order directing the 
husband to furnish security made four years 
after the decree for judicial separation ts, there- 
fore, tMthoul junsdicuon If such an order is 
not drawn up and filed, the Court has power 
to vacate it without an application for review 
being made to it ILR (1938) 3 Cal 23=42 
OWN 317=1938 Cal 321 Under S 37 the 
Court has power to make an order on the 
husband tosccu-c a gross sum or annual income 
forlhewifc In addition it has also the power 
to order him to pay to the wife such monthly 
or iieekly sums for her maintenance and support 
as it may think reasonable There is however 
no power gnen by the section which enables 


the Court to compel the husband to secure such 
monthly or weekly payments ILR (1938) 2 
Cal 22=42 CWN 317=193800! 321 See 
also 1938 Oudh 171 = 1938 OWN 513 
Decree absolute dissolving mamage — Petition 
for alimony, 15 years after decree — Power of 
Court to grant after such delay 44 M 987= 
at M L J 269 The words “on any decree" in 
0 37 should be construed as meaning “ at the 
same time as or after reasonable time 
after the passing of the decree" Circum- 
stances of each case will determine what 
IS reasonable time [Ibid ) If a husband's suit 
(or dissolution of mamage on the ground ofhu 
Wife's adultery is dismissed on the ground that 
the adultery alleged was not proved, the Court 
cannot as part of the decree in the suit grant 
permanent alimony to the wife 46 M 133 = 
43MLJ 763=1923 M 211 ^S’here the nui- 
band u gaining bis income by his own personal 
exertions, the Court as a general rule will not 
give the wife more than one-tbird of his income 
as alimony, no matter how gross the misconduct 
of the husband bas been As a general rule 
half of the husband's income is only allotted in 
those cases where a wife has on marnage 
bswght the hushawd a, eujisvdetahlie sum of 
money or other property 1931 O 365=8(5 
W N 851 Where the income of the husband 
was proved to be something over Rs 1,000 a 
month, held, that it was reasonable to fix the 
alimony of the separated wife at Rs 260 a 
month 58MLJ 29=1930 M 154 WTiere 
a decree of judicial sepaiation has been obtain- 
ed by the wife, and the Dutnet Judge has 
made an order on the husband for payment to 
the wife of a monthy or weekly sum byway of 
permanent alimony, the Court has power to 
make a subsequent order increasing the amount 
of such ahmonyif the cucumstanccs are such as 
to justify an increase 54 M 774=35 C-W N 
1185=1931 PC 234=61 MLJ 367 (PC) 
Xt is difficult to apply any definite principle for 
the purpose of fixing the gross amount payable 
to a wife Considerations as to the existence of 
debts and increase of illegitimate family are 
quite irrelevant for such a purpose 174 1 C 
901 = 1938 OWN 513=19380 171 
Arrewis of aumony and cosrs — Order for 
PAYMENT IN INSTALMENTS — PROPRIETY — Although 
the arrears of alimony and costs are ordinarily 
payable at once, the Court may, having regard 
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38 In all cases in \Nhich the Court makes any decree or order for alimony 

It may direct the same to be paid either to the wife 
Court may dinxt payment herself, or to any trustee on her behalf to be approved 
^a mony to e or to er Court, and may impose any terms or restrictions 

whicli to the Court seem expedient, and may from 
time to time appoint a new trustee, if it appears to the Court expedient so to do 
X — Settlemests 

39 Whenever the Court pronounces a decree of dissolution of marriage 

or judiaal separation for adultery of the Avife, if it is 
made to appear to the Court that the wife is entitled 
of husband to any property, the Court may, if it think fit, order 

such settlement as it thinks reasonable to be made of 
such property or any part thereof, for the benefit of the husband, or of the children 
of the marriage, or of both 

Any instrument executed pursuant to any order of the Court as the time 
of or after the pronounang of a decree of dissolution of marriage or judicial sepa- 
ration shall be deemed valid notwithstanding the existence of the disability of 
coverture at the time of the execution thereof 

The Court may direct that the whole or any part of the damages recovered 
under section 34 shall be settled for the benefit of the 
Settlement of damages children of the marriage, or as a provision for the 
maintenance of the wife 

Inquiry into existence of 4® The High Court, after a decree absolute for 
dissolution of marriage, or a decree of nullity of 
marriage, 

and the District Court, after its decree for dissolution of marriage or of 
nullity of marriage has been confirmed. 


^ NOTES 

to the poverty of the parties, make them pay 
able in monthly instalments 41 PLR irs— 
>939 Lah 404 

Sec 37, paras 3 and 4 Scope of — Power 

TO SUBSTITlrtl; ORDER UNDER PARA 3 POR PRIOR 
ORDER UNDER PAW 4 -The piovmons of 

paras 3 and 4 of S 37 are alternatives at the 
discretion of the Court They arc merely alter 
natuc methods of protecting the successful 
proviso to the section 
fn, provisions m para 4 

tor monthly and weekly paymenu, and it docs 
not m teiTOs provide for qny increase in the 
amount of the payments Though a prior order 
^ been made under para 4 a Court has 
T * applicauon to pass an order 
the ^ i- coprect interpretation of 

^ 37 w that the husband » to 
M . ^ gross sum of money which 

same way as the 
nmver money The section does give 

power to dir«t a money payment 1038 0\\ 

5*3=1938 Oudh Stt aZro 1938 Cal 

Sec 37, Proviso DncRErtov — ExERcns op 
.. power given to the Court 

the proviso to S 37 to discharge, 

Odify or suspend an order for alimony fa dis 
mtionar^, and should not be exercised by the 
t^urt in favour of applicant who has un 
"“onaoly dela>-ed his application I L K 
(*938) All 213-1937 AUJ i3C3->930An 
Under the proviso to S 37 the Court has 
junadicUon only to discharge, modify or suspend 


an order for alimony m so far as it concerns 
future payments, that is as to paymenU which 
are to become due m future The Court has 
no power to remit arrears and has no junsdic 
non to declare that the husband should not be 
liable to make good sums of alimony which 
have already accrued due under the decree in 
execution proceedings or otherwise ILR 
{1938) All 213=1937 ALJ 1363 = 1930 All 

SgC 38 — Alimony should usually be allowed 
from the date of service of summons upon the 
respondent but where no summons has been 
served it should be from the time the Inter 
entered appearance Income fix and inmrnncc 
premia can be deducted but not the expenses 
of a sons education in cilctihtmg t! e net 
income of a person for granting alimony to I n 
wife II IC 013=4 BurLl 17C Sir i>lso 
14M Cq , 

Sec 39— There is no power under I e 
Divorce Actio make any provinon for lie 
maintenance of children wlo are no 1 1 ker 
nunori under the Act 5O M I J 2')‘”t03t '• 

Sec 40 — Tlic power given to tie H 
under b 40 is a iliserel onary 1 e 
the d scretion mist I'e evet t • 
judicially It is of roune open • • » 

party to make an appl eaiion « 1 'er A 
but such an applicat on il ul 1 n 1 !*■ ics 1 Ir 
acceded to unless special riro »’a ' 

wlich make It just an 1 i'll i-er I 1 »le si 
order upon the appl cation ft a k ^ 

varjtng a settlemei l, the lU 1./ p s 1 J 
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may inquire into the existence of ante-nuptial or post-nuptial settlements 
made on the parties iihose marriage is the subject of the decree, and may mabc 
such orders, snth reference to the applicauon of the whole or a portion of the 
properts settled, whether for the benefit of the husband or the wife, or ^ the 
chit*en (if any) of the marriage, or of both children and parents, as to the Court 
seems fit 

Pro\ided that the Court shall not make any order for the benefit of the 
parents or cither of them at the expense of the children 
XI — Custody of Chiujren 

41 In an\ suit for obtaining a judicial separation the Court nia> from time 

to time, before making its decree, make such interim 
Power to make orders as orders, and may TnidsC such provision in the decree, as 
to custody of ciuldrcn in suit deems proper mth respect to the custodi, mainte- 
or separation ancc and education of the minor children, the mamage 

of tvhose parents is the subject of such suit, and maj, if it think fit, direct proceed- 
ings to be taken for placing such children under the protection of the 'aid Court 

42 The Court, after a decree of judicial separation, maj upon application 

(by petition) for this purpose msile, from time to 
PoiNcr to make such orden lime, all su^ orders and pro\nsion, svith respect to 
after decree custody, mamtenancc and education of the mmor 

children, the mamage of hose parents is the subject of the decree, or for placing 
such children under the protection of the said Court, as might hate been made 
bj sudi decree or by intenra orders m case the proceedings for obtaiiung such 
decree uere still pending 

43 In any suit for obtaining a dissolution of mamage or a decree or ntilhtj 

of mamage instituted in, or remosed to a High Court, 
Povser to make oMen as Court may from time to tune before making its 
absolute or its decree (as the case may be) 
make such interim orders, and may make such proST- 
sion in the decree absolute or decree 


NOTES 

remain undisturbed The Court should not 
ordmanly dcprire an innocent part) of any 
interest iNhich be or she takes under a settle 
ment, e\cn thoush it be for the benefit of the 
children of the mamage I L.R (1938) All gj 
= 1937 A.L.J 1368=1938 All 
Sec- 41 — Appeal lies from order of Court 
fixing amount of mamtenancc under S 41 
1937 Lah SS” 

Secs 41 and 43 — The order passed by the 
District Judge about mamtenancc underS 41, 
termmates i%hea a final order is passed under 
S 43 and S 41 gives the Court a seryivide 
discKUon to fix such maintenance as it dunks 
fit High Court will not therefore ocdmarily 
mterfere with an order fixing the amODOt <m 
maintenance unless it appears to have been 
passed m disregard of the evidence and u 
dearly unreasonable 1937 Lah SSt 

Sec 42 — DecK£B of Judioai. sePAUAXio'* — 
CcSTODV OF CHIlJJREN — CoXSlDERATICM.—It 
cannot be contended that m cases of judiaal 
leparaijon, the custody of daughters as a rule 
should be given to the mother in preference to 
the father No hard and last rule can be laid 
down m this matter The paramount considera- 
non must alwaja be the welfare of thechildrcn 
'Nbeie the father ts held enliiled to a decree of 
judiaal separation and he has not been found 
Rtnltyof say conduct which could disentitle him 


Crom the custody of lus children and he holds a 
respectable position m hfe and u in a better 
position to gi\e them a decent education and to 
proMde and look to their upbnngmg and the 
mothers past conduct shows that if the children 
are left with her, she « sure to ahenate their 
affections from the father, the Court t\x>uld 
exercise a wise discretion in aUowing the father 
who IS m law natural guardian of his minor 
children to have their custody 1935 O IV JS 
103-1935 O 133' VctPhtUiPi J— It seems 
tome most improper that a Court ofMatn- 
momal jurisdiction should not have power to 
pass orders as to the custody and maintenance 
of unmarried girls above the age of 13 or of 
boys over 16 Since 1869 great strides have 
been made on education and it cannot now be 
said that education alwa)-s ceases m the case of 
giffs at 13 and m the case of boja at 16, 
nor are they usually m a position to find for 
theuiselves at that age In my opinion the 
definition of minor chddrea in S 3 (5) requires 
as^dment 58 ML.J 29=1930 M 154 
Sec 43 —It IS no doubt true that pnma 
the innocent party ts entitled to the custody 
of iM children of the mamage But there is 
DO hard and last rule on the subject. The 
matnmonial offence which justified the divorce 
IS not always suffiaent to disentitle the mother 
to the custody ofher daughter The paramount 
consideratioa is the interest of the ^ildrcn 
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and m any such suit mslituled in a District Court, the Court may from 
time to time, before its decree is confirmed, make such interim orders, and may 
make such pronsion on such confirmation, 

as the High Court or District Court (as the case may be) deems proper 
mth respect to tlie custodj, maintenance and education of the minor children, 
tlie marriage of ivhosc parents is the subject of the suit , 

and maj, if it think fit, direct proceedings to be taken for placing such 
children under the protection of the Court 


Po^^e^ to make such orders 
after decree or confirmation 


44 The High Court, after a decree absolute 
for dissolution of mamage or a decree of nullity of 
marriage. 


and the District Court, after a decree for dissolution of marriage or of 
nullity of mamage has been confirmed, 

upon application by petition for the purpose, make from time to time 
all sucli orders and proMsion, with respect to the custody, maintenance and edu- 
the minor children, the mamage of whose parents was the subject of 
the decree, or for placing such children under the protection of the said Court, 


NOTES 

Where the child of tender yean has beenluang 
With her mother all along the mother was 
ejctremely devoted to her u tsould be a great 
^ separated from the 
mother the father was practically a stranger to 
the child and the chUd could be better inain- 
t^ned by the mother than by father HeU 
that the mother was entitled to custody of her 
" tn preference to the father, though the 

whera^ola?® Divorce Jumdiction Act 
the custody of a 
“ no* w be expressly 
particular ^ nod 
674“I940 Rang 303 The 
If ‘0 make any order^ for the 
lu “‘u®’' mamage of whose 

dSt obtaining a 

anoilit is limited to making 

dial .1, 1 only so long " 

‘^hild svilhin the 
meaning of the Divorce Act The nroorr 
Orfer fnr‘° Burma to hmIX 

S e age Which is fixed by 

De^n also to direct that the 

.I custody should not 

the jurisdiction of the 
sanction 1939 RangLR 
reeardinl? 352 An order under S 43 

childrcr^ custody and maintenance of 
nate ^lrv^,^ .?* tnimm order liable to tenni 
Hich ^.1 confirmation of decree by the 
nof'^fn^ st'ch an order should 

Dittni-t T jP^”/. ‘he decree inn by 

I O dissolution of mamage 54 

« 9 ta(SB) As totheci? 
t? To 'c ^ considered u* 27 A UJ 
lih 862* ^ ^27=1928 A 677 St* else 1937 

— ^\■he^e a person had 
j* decree nm for dissolution of mar 
»^ge and custody of the children and d cs 
confirmauon by the H gh Court the 
his no jurisdiction to confirm the 
tor dissolution of the mamsge or to 
c any order as regards the custMy of the 

C. CM —236 


children 50 C 153^1923 C 436 
The C P Code, by S 45 Divorce Act 
applies to petitions under the Divorce Act and 
under the C P Code a next friend is not 
required over the age of 1 8 Therefore a girl 
oxer 19 IS not a minor within the meaning of 
S 49 and can file a petition under S 49 
Diwrce Act. 55 A 34^1933 ALJ 168- 
1933 A 135 (a) The Divorce Act provides 
that the question of damages shall be ascer* 
tamed by the Court and under S 45 the pro 
cedure subject to the provisions of the Divorce 
Act IS to be regulated by the C P Code It 
IS therefore incumbent on the Court in a suit 
for dissolution of mamage to frame issues and 
among those issues there should be an issue 
for damages The Court should also stale its 
grounds for assessing the damages at a parti ^ 
cular figure 1933 S 134 (l)'«i43 IC 829"“ 
A party should not be lightly excused from 
effecting personal service of the petition See 
49 B 368=27 BomLR 251 = 1925 B 231 
See same case as to when service by registered 
post IS proper In India in divorce proceed ngs 
instituted by a wife the Court has no power 
to allow the alleged adulteress to be made a 
party and so to cross examine the witnesses 
for petitioner give evidence and call witnesses 
herself But m intervention proceed ngs the 
person mth *whom the petitioner is said to 
base committed adultery may be called as a 
witness fo R 115=1932 R 73 Petition for 
disorce — Co respondent as a necessary party — 
Notice service of— Beat of drum and affixture 
in Court house — Notice when can be dispensed 
with See 56 C 276=1929 C. 276 

Wires CoCTS — See I L.R. (1940) All 802= 
1910 A L.J 737-19JOA11 93 
Com or cTtsvccEssrut appeal by wipe. — 
There is no practice which requires the Court 
to make the husband pay the cents of an un« 
iuccessfu! appeal by an unsuccessful wife Co 


numage grantrf by a District Judge u c 
firmed by the H eh Court the junsdicUon to 
entertain an appl cation for the custody of the 
child or for arrean of maintenance lies wnth 
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as might have been made by such decree absolute or decree (as the case may be) 
or by such interim orders as aforesaid 

XII — Procedure 

45 Subject to the provisions herein contained, 
Code of Qvil Proccduic to gjj proceedings under this Act between party and party 
shall be regulated by the Code of CimI Procedure ^ 

46 The forms set forth in the Schedule to this Act, with such vanation 
as the circumstances of each case require, may be 
Forms oi'petmons anef state yged for the respective purposes mentioned in such 
schedule 


47 Every petition* under this Act for a decree of dissolution of marriage 

or of nullity of marriage, or of judicial separation 
Stamp on petition sr* * ♦ ♦ *1 sr* *> *] jjate that there is not 

coUmion'^ absence of Collusion or connivance between the petitioner 

and the other party to the marnage , 
the statements contained in every petition under this Act shall be verified 
^ . e j by the petitioner or some other competent person in 

tatements to e veri manner required by law for the verification of plaints, 

and may at the hearing be referred to as evidence 

48 \Vhen the husband or wife is a lunatic or idiot, any suit under this Act 

(other than a suit for restitution of conjugal rights) 
Suiu on behalf of lu may be brought on his or her behalf by the committee 

or other person entitled to his or her custody 

49 Where the petitioner is a minor, he or she shall sue by his or her next 

e . . friend to be approved by the Court , and no petition 

Suit, by minor, presented by a minor under this Act shall be filed 

until the next friend has undertaken in writing to be answerable for costs 

Such undertaking *['“ * *] shall be filed in Court, and the next friend 

shall thereupon be liable m the same manner and to the same extent as if he were 
a plaintiff m an ordinary suit 

50 Every petition under this Act shall be scrv ed on the party to be affect 


LEG REF 

’ See now the Code of Civil Procedure (Act 
V ol* igoffj 

2 Tor Court fee see Court Fees Act (VII 
of 1870) Sch II No 20 

*The words or of reversal of judicial separa 
t on or for rcstituUon of conjugal ngbts or 
for damages shall bear a stamp of live rupees 
and and the words in the first second and 
third cases mentioned in this section were 
lepealed by the Court Fees Act (VII of 1870) 
For Court fee see Art 7 of Sch II to that 
Act 

♦The words shall bear a stamp of eight 
annas and Were repealed by tbid 

NOTES 

the District Judge The High Court has in 
such a case no jurisdiction to hear the apdi 
cal on lOyia 272-1910 Lab 82 (SB) 

Sec 45 — It u c early in the interests of 
justice that a party who is named in a divorce 
pla nt as be ng one of the person, with whom 
the respondent is alleged to have committed 
adultery should be allowed to intervene and 
defend h s or her character against the asper 
s ons wh ch have been levelled against 1 er 
There u very grave doubt as to whethw the 


person so named has the right und“r the law 
as It stands at present, to claim to be added 
as a party to the divorce proceedings Hence 
amendment of Divorce Act suggested 57 A 
884=163 IC 8o2 = ig36A 488 Seealso 1935 
C 456 

Secs 45 and 51 Evidfvce by AirroAviT — 

Courts power to allow — In proceed ngs 
for divorce the Court has power to allow 
evidence to be given by the petitioner and her 
witness by affidavit by virtue of S 45 of 
the D vorce Act which makes the provisions 
of the Code of Civd Procedure applicable 
and also by virtue of S 51 of the Act 28 G 

WN 969 

Sec 49 — ^A g rl over ig is not a minor 
w thm the meamng of S 49 and can file a 
petition for divorce under this sect on 55 A 
343-1933 ALJ 168-1933 A 135 

Sec 50 — Held that m a petit on for d vorce 
the co*respondent is a necessary party that 
sufncieiit steps should be taken to serve notice 
on the respondent and co respondent before an ex 
paeU decree 1$ passed and tl at an order should be 
announced in the vilKge bv beat of drum and 
that the proper not cc should be put up at the 
Court house The Commiss oner has a dis 
cretioii under S 50 Divorce Act to dispense 
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Service of peution thereby. Cither within or without British India, m, 

such manner as the High Court by general or speaal 
order from time to time directs • 

Provided that the Court may dispense with such service altogether m case 
It seems necessary or expedient so to do 

51 The witnesses in all proceedings before the Court, where their attend- 

Mode of taking evidence examined orally, and any 

party may offer himself or herself as a witness, and 
shall be examined, and may be cross*examined and re examined, like any other 
witness 

Provided that the parties shall be at liberty to verify their respective cases 
by affidavit, but so that the deponent m every such affidavit 
shall, on the application of the opposite party, or by direction of the Court, be 
subject to be cross examined by or on behalf of the opposite party orally, and 
after Such cross examination may be reexamined orally as aforesaid by or on 
behalf of the party by \vhom such affidavit was filed 

52 On any petition presented by a wife, praying that her marriage may be 
Competence of husband and dissolved by reason of her husband having been guilty 

evidence aj to of adultery coupled With Cruelty, Of of adultery coupled 
ety or dcseruon With desertion without reasonable excuse, the husband 

•aria wife respectively shall he competent and compellable to give evidence of or 
relating to such cruelty or desertion 


Power to close doon 53 whole or any part of any proceeding 

under this Act may be heard, if the Court thinks fit, 
with closed doors 

54 The Court may from time to time adjourn the hearing of any petition 
Power to adjourn under this Act, and may require further evidence 

thereon if it secs fit so to do 


55 All decrees and orders made by the Court in any suit or proceeding 
Enforcement of A under this Act shall be enforced and may be appealed^ 
peal from ordc^ and *be like manner as the decrees and orders of 

the Court made in the exercise of its original ciVil 
unri.. . 1 . jurisdiction arc enforced and may be appealed from 

^ the laws, rules and orders for the time being in force 


,p LEG REF 

,,, '^°Hr*‘^ee on memorandum of appeal 

of 1870)^ Sch II to the Court Fees Act (VII 

^otes 

** "O* *0 be exercised 

L, ,v * proper case has not been made out 
petitioner 56 C 29=1929 C 276 
in — Under S 50 the manner 

„ service of petmon is to be effected 

’ ‘O DC regulated not by the C P Code but 
®r speaal orders of the High Court. 
551c 269=12 Bur LT igg In the absence 
* General orders on the subject the proper 
wurse when semce cannot be effected on the 
*^^ndcnt js to apply to the Court for a 
order as to how it is to be effected 
nc will act on the pnnaples laid down 

“V the English decisions s'j I C 2^ 

Sec 51 — Sn 38 C.W N 9G9 c ted under 
^ -45 rv/To On a petition bv a wife for 
^uiion of mamage filed in Ind a, evidence 
®* the witnesses mduding the petitioner 


was taken on commission in England though 
in fact she ought to have given evidence in 
the Court itself HtlJ that, as the petitioner 
was the wife and completely at the mercy of 
her husband so far as her means were con 
cemed and necessarily tvith regard to her 
opportunity of travel to India the evidence 
though taken on commission could be accepted 
in view of the law as to evidence on commis- 
sion in England 167 I C 743=18 Pat L. T 
686=1937 Pal 82 

Sec 55 —The language of S 55 prosidcs 
expressly for an appeal from all oiden passed 
by the Dutnet Judge It is one of the sec- 
tions dealing with procedure and must apply 
only to the procedure to be followed and the 
Court towheb appeals lie An appeal hes 
from an order of the Court fixing amount of 
maintenance under S 41 >037 Lah 6G2 

Sfealse 1037 Lah 417 ated under S >7, n/'ra 
During the proceedings under the D soree Act, 
Court passed an order after bearing tb<* argu- 
ments of panics Party affeeted by ord-r 
appealed. The opposite party con’enced that 
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Provided that there shall be no appeal from a decree of a District Judp 
for dissolution of marriage or of nullity of inamage ■ nor from the order 01 tne 
High Court confirming or refusing to eonfirm such decree 

Provided also that there shall be no appeal on 
No appeals as to costs subject of COSts Only. 

56 Any person may appeal to Her Majesty m Council from any 
Appeal to Q.uc«i in (other than a decree msi) or order under this Act 
Council of a High Court made on appeal or otherwise, 

and from any decree (other than a decree mst) or order made in the exercise 
of original jurisdiction by Judges of a High Court or of any Division Court from 
which an appeal shall not he to the High Court, 

when the High Court declares that the case is a fit one for appeal to Her 
Majesty m Council 


Xni — ^Re-mawuage 


57 When six months after the date of an order 
Liberty to parties to marry Qf ^ Court Confirming the decree for a dissolution 

of marriage made by a District Judge hate expired, 
or when six months after the date of any decree of a High Court dissolving^ 
a marriage have expired, and no appeal has been presented against such decree 
to the High Court xn its appellate jurisdicnon, 

or when any such appeal has been dismissed, 

or when in the result of any such appeal any marriage is declared to be 
dissolved, 

but not sooner, it shall be lawful for the respective parties to the marriage 
to marry again, as if the prior marriage had been dissolved by death 

Provided that no appeal to Her Majesty in Council has been presented 
against any such order or decree 

When such appeal has been dismissed, or when in the result thereof the 
marriage is declared to be dissolved, but not sooner, it shall be lawful for the res- 
pective parties to the marnage to marry again as if the pnor marriage had been 
dissolved by death 


58 No clergyman in Holy Orders of the •] Church of England 

*[• *] shall be compelled to solemnize the marnage 

of any person whose former marnage has been dis- 
solved on the ground of his or her adultery, or shall 
be liable to any suit, penalty or censure for solemmzing 
or refusing to solemnize the marriage of any such person 


English clei^ytnan not com- 
pelled to solemnize mar- 
nages of persons divorced for 
adultery 


AW WAV AUOAAAagW WA OAAy auWAl 

59 When any minister of any church or chapel of the said ^[* *] Church 


LEG REF 

'The word “United ’ was repealed by die 
Repealing Act (XII of 1873) 

*The words “and Ireland ’ were repeated by 
tbid 


NOTES 

appeal was not competent Held, that an appeal 
lay from such order under S 55 39PLR 
263 = 1937 L 176 Order for payment of ali 
mony u to be executed as a decree, and con- 
tempt proceedings are not the proper remedy 
3 aCWN 179 See 19 I C 53=6 Bur LT 10 
Sec 56 — Leave to appeal to Prwy Council 
— High Court enhancing rate oi alimony for 
Wife Without her preferring appeal— Q.u<ihon 


of law — ^Leave conditional of husband placing 
the wife m funds for contesting the appeal 
1930 M 159=58 ML J 54 
Sec 57. — This scctaon prohibits a re marri- 
age within SIX months after the decree abso- 
lu« 30 I C 413=38 M 452 See also 29 
PR 1913=19 IC 778=22 PLR 1913 A 
second marnage by the successful petitioner m 
a suit for dissolution of marriage within six 
months of ih- date of the dcerec for dissolution 
IS null and void 48 C 636=64 I C. 
9a4=a5 C W N 710 (F B ) See 
aW 34 A 203=9 ALJ io8 Held, also that 
the reputed wife was not entitled to any per- 
manent alimony 48 C 636=25 C WN 710 
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_ , . . refuses to perform such marriage service beUveen any 

.o^ot.cS"y,op“S P'™"' ‘■o'- '“'=>■ '"“'I'd 

use of his church ba\c the same service performed m such church 

or chapel, such minister shall permit any other minister 
in Holy Orders of the said Church entitled to officiate within the diocese in which 
such church or chapel is situate, to perform such mamage service in such church 
or chapel 

XIV — Miscellaneous 

Go E\cry decree for judicial separation or order 
Decree for separation or to protect property obtained by a wife under this Act 
pratKOon orftr valid aa to until rciOTpd or discharged, be denned valid, 

persons dealing with ivife r <• . 1 r 

before revenal 5 ° necessary, for the protection of any person 

dealing witli the %vife 

No reversal, discharge or variation of such decree or order shall affect 
any rights or remedies uliich any person would othertvisc have had m respect 
of any contracts or acts of the wife entered into or done between the dates of such 
decree or order and of the reversal, discharge or variation thereof 

All persons ^vho in reliance on any such decree or order make any pay- 
ment to, or permit any transfer or act to be made or 
Indemnity of persons male- done by, the Wife who has obtained the same shall, 
notwithstanding such decree or order may then have 
protecuon cider been re\ersed, discharged or varied, or the separation 

of the wife from her husband may have ceased, or at 
some time since the making of the decree or order been discontinued, be protected 
and indemmfied as if, at the time of such payment, transfer or other act, such decree 
or Order were valid and still subsisting without vanation, and the separation had 
not ceased or been discontinued, 

unless, at the time of the payment, transfer or other act, such persons had 
notice of the reversal, discharge or variation of the decree or order or of the cessation 
or discontinuance of the separation 

g . 6 1 After this Act comes into operation, no person 

eon^sation'^*^ criminal competent to present a petition under sections 2 and lo 
shall maintain a suit for criminal conversation with 
his wife 

62 The High Court shall make such rules under this Act as it may from 
Power to mak 1 consider expedient, and may from time 

® ™ to time after and add to the same ^ 

Provided that such rules, alterations and additions arc consistent with the 
provisions of this Act and the Code of Civil Procedure * 

All such rules, alterations and additions shall be published in the Olhcial 

Gazette 


SCHEDULE OF FORMS 

ho 1 — pExmov BY lIus8A,*ro FOR A DissoLwnos or Marriage wmt Damages against 
C o-RESrONDtVT BY REASON OR ADULTERY 
(See seetimj 10 enJ 34 ) 

In the (High) Court of 

To the Hon hie Mr Justice [er To the Judge of 1 

LEG REF to prosecute and punish an alleged adulterer 

‘For rule m force in Bombay as to conSrma smaer S 497, I P Code, when loosed to do 

lion of de cr ee s for dissolution of mamage fo by an injured husband. 1928 L. 50—10S 

S/t Bom. R. S. O I C. 381 Srt abo 158 I C. G» 1935 O VS N 

* 5 «nowthe Code of Cisil Procedure (Act V ioiS”*i 935 O 506 
■ofityJJ) Sec 62 — Sft 29IC. 178=29 MX.J sCn. 

NOTES 

Sec 61 — Section does not forbid the Crosvs 
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The day of 186 

The petition of AM , of 


, one thousand 


Sheweth, 

1 That your petitioner was on the day of 

eight hundred and , lawfully married to CM , then C D , spinster at 

2 Tliat from his said marriage, your petiUoner hved and cohabited with his said wife at 

j ? , , , » tn , and lastly at 

fve children of whom two sons only survive, aged respectively tueke and /mrUm years ^ 

3 1 hat during the thru years immediately preceding the dav nf 

one thousand eight hundred and , XT ^^aa constantly, with f«v exceptions residinz 

in the house of your petitioner at aforesaid, and that on divers occ^iom dunSJ th” saif 

^nod, the dates of which are unkn^own to your petitioner, the said C il m \ 4 ur peutioner’s said 
house committed adultery with the said XT >our peuuoners saia 

4 That no collusion or connivance citiio bcnscen me and my said snfc for the ouroosc 

of obtaining a d.isoluUon of our said mamage or for any other pumose purpose 

saSTamae? anS'tha^'Se rr ™11 decree a dissoluUon of the 

said marnage and that the said 1^ r , do pay the sum of rupees 5 000 as damaves by 
reason of his having committed adultery with your petitioner s said wife “uchTamaiS 
1 °.^ or o,her..ue paid or applied as to thn (Hon^Ic) Su” 

^ . F'orjn of VmfcaUon (Signed) A B * 

I, AB , the petiUoncr named in the above petiUon do declare »t,if .ak,» . . j .u 

is true to the best of my informauon and belief ''hat is stated therein 


No a —Respondent’s Statement in Answer to No i 
I n the Court of the day 

Between AM, petitioner, 

CB, respondent and 

r.B.u co-t^fspondent 

C 5 , the respondent, by D E , her attorney for valull, m answer to j o 

*u® *'■ occasions comrnmed adultery with r 

in the third paragraph of the said petition ^ “ alleged 

TOerefore the respondent ptn)t that thii (Hon’ble) Court wil] reject the said petitson 

(Signed) CB 

No 3 — Corespondents Statemcvt IN Answer TO No t 

In the (High) Court of 

The day of 

Between A B , petitioner, 

C B , respondent and 

v-y ^x. j . ^ ^ ’ co-respondent 

A r , the CO respondent in answer to the petition filed in thu .t, . u j 

he committed adultery with the said C B as a^kged in the said m-titinyf denies that 

^Vherefore the said X T prays that this (Hon ble) Court wiC reiect th.- r u ^ 

petitioner and order him to pay the costs of and incident to the said petition ^ 

(Signed) X T 

No 4-P£TrnoN for Decree op Nuujty op Marriage 
(See uclum 18) 


In the (High) Court of 
To the Hon ble Mr Justice 


SuEWETll, 


Ccf to the Judge of 
day of 


your petitioner "th^en a spinster, eighteln^ywrs of age was hundred and 

then a bac^lor of about thirty%cais V ag? ^ 


The petition oi AB, fahely called AD 


day of 


That from the said 
until the month of 
peutioner lived and cohabited with the said CD 
aforesaid 

g That the said CM , has 
copulation 


.houmud’eS'ttXlS-* “S 

at diver, place,. a„d patt.cularly at ’ 

pretended mamage by carnal 
'Ifthe mamage was solemnized out oflndia m! 

""" I”"- 


never consummated the said 
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4 That at the time of the celebration of your petitioner’s said pretended marriage, the- 
saia c 1} \saj, by reason of his impotcncy or malfonnalion, legally incompetent to enter into the 
contract of marriage 

5 That there is no collusion or connivance between her and the said CD , with respect 
to the subject of this suit 

Your petitioner therefore praj-s that this (Hon’bic) Court will declare that the said mamage 
IS null and void 

(Signed) A B 


Form ej Vtr^atwn su No i 


In the (High) Court of 
To the Honble Mr Justice 


•PETmoN nv \\ rra roR Judicial Separatiov on the Ground 
OP Her Husband’s Adultery 
(See sethon 22 ) 


[«■ To the Judge of 
TTie day of 


Thepentionof CB,of 


1 the 


day of 

>our petitioner, then CJ) ,v 


, the wife of AB 


, one thousand eight hundred and jixty 
IS lav^utly mamed toAB at the Church of 


That after her said mamage, your petiboner cohabited with the said A B at 
ino t’ ■ ' ' 


f .1 that your petitioner and her said husband have 1. 

ving of thm said marriage, thue children, to wit, *U , etc ^ * 

divers occasions in or about the months of August, September and October, one 
adu^^'* «*^t hundred and rufp , the said A B ,at aforesaid, comroittcd 

said living in the service of the said A B and your petitioner at their 

lae^ aforesaid 

v’ divers occasions in the months of October, J/ovember and December, one thousand 

wnth r w ** aforesaid, committed adultciy 

dencB " ’ hvuig m the service of the said A B and your peouoner at their said resi- 

_ aforesaid 

that no collusion or conmvance exists between your petjboner and the said A B with 
raptet M th. 

sour petiuoner therefore prap that thu (Hon ble) Court will decree a judicial separation, 
to your petitioner from her said husband by reason of his aforesaid adultery 

[Signed] C£ • 


Form of Vmfication — iSw J^o i 


T ,, ... No 6 — Statement in Answer to No 5 

1° the (High) Court of 

B against B 

The day of 

j ®,™pondent, AB, by iVT, his attorney [or vakil], saith, — 
n.t,. .. * ,, denies that he committed adultery with £F, as in the third paragraph of the 

petition alleged 

® 3?®* petitioner condoned the said adultery with £ F , if any 

, 3 That he denies that he committed adultery with CJi , as in the fourth paragraph of 

“ic petition alleged 

4 That the petitioner condoned the said adultery with C H , iT any 

^Vhcrefo^c this respondent prays that this (Hon ble) Court will reject the prayer of the 
said petiUon 

(Signed) AJt 


No 7 — Statement in Reply to No 6 
In the (High) Court of 

B against B 

The day of 

The petitioner, C B , by her attorney [or vakJ], sa>s — 

* That she denies that she condoned the said adultery of the respondent vvnth £1F, as in 
tne second paragraph of the statement in answer alleged 

s That even if she had condoned the said adultery, the same has been revived by the tubse* 
tjuent adultery of the respondent with C //, as set forth in the fourth paragraph of the peution. 

(Signed) 


*Sutc the respective ages of the children 

petiuon must be signed by the pen- 


boner 
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No 8 — pETmoN roR a Judioai, Separation by Reason of Cruelty 
(See seetum 92 ) 


In the (High Court) of 
To the Hon’ble Mr Justice 


{or To the Judge of ] 

The day of , i86 
The petition of (mfc of CJJ) of 


Sheweth, 

1 That on the day of one thousand eight hundred and 

your pctiuoncr, then A D , spinster, was lawfully married to C B , at 

2 That from her said marriage, your petitioner lived and cohabited tvilh her said husband 

at until the day of , one thousand eight 

hundred and , when your petitioner separated from her said husband as hereinafter more 

particularly mentioned, and that your petitioner and her said husband have had no issue of their 
said mamage 

3 That from and shortly after your petitioner’s said mamage the said CB, habitually, 
conducted himself towards your pcUtioner with great hanhness and cruelty, frequently abusing 
her m the coarsest and most insulting language, and beating her with bis fists. With a cane, or with 
some other weapon 

4 That on an evening in or about the month of one thousand eight 

bundled and , the said C B , in the highway and opposite to the house 

jn which your petitioner and the said CJl , were then residing at aforesaid, endeavoured 

to knock your petitioner down, and was only prevented from so doing by the interference of FD , 
your petitioner’s brother 

5 That subsequently orf the same evening, the said C B , m his said house at 
aforesaid, struck your j^utioncr with h»s clenched fists a violent blow on her face 

6 That on one Friday night m the month of , one thousand eight hundred 

and 1 the said CB in , without provocation, threw a knife 

at your petitioner, thereby inflicting a severe wound on her nght hand 

7 That on the afternoon of the day of , one thousand 

eight hundred and , your petitioner, by reason of the great and continued cruelty 

practised towards her by her said husband, with assistance withdrew from the house of her said 
husband to the house of her father at , that from and after the said day of 

, one thousand eight hundred and , your petitioner hath lived 

separate and apart from her said husband and hath never returned to ms house or to cohabitation 
with him 


8 That there is no collusion or conravaoce beween your petiooner and her said husband 
With respect to the subject of the present suit 

Your pentioner, therefore, prays that this (Monble) Court will decree a judicial sepa* 
ration between your petitioner and the said C B , and also order that the said C B do 
pay the costs of and incident to these proceedings 

* (Signed) A B 


Form of Venjieation — Set JV'o i 


No 9 — Statement in Answer to No 8 
In the (High) Court of 

The day of 

Between A B , petitioner, and C B , respondent 
C B , the respondent, in answer to the pcdtion filed in this cause, by IK J , his attorney [or 
vakil] saith that he denies that he has been guilty of cruelty towards the said d B , as alleged m the 
said petition 

(Signed) C,B 


No lO — PETmON FOR REVERSAL OF DECREE OF SEPARATION 
(See seefim 24) 


In the (High) Court of 
To the Hon ble Mr JusUce 


Sheweth, 

1 That your petitioner was on the 


[or To the Judge of 

The day of 
TTie petition of i 4 ,B , of 


'^yof ,lavvfuUymamed 

2 That on the th'* (Hon’ble) Court, at the petition 

, pronounced a decree affecung the petitioner to the effect follovving, to 

[Here set out the decree ] 

3 Thit .uch d=cr« wa, obuinrf >n .teaec of your pot.bonrr, who war ,hco rarfins 
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[Jiafe facts tending to show that the Miliontr dtJ not know of the pmteiings , and, further, that 
had he Amuti he might have offered a sufficient dtj Tenct^ 


■Wife 


TTiat there was reasonable ground for your petitioner leaving hu said wife or that his said 


{Here state ary legal grounds jushfftng the petitioner** separation from his wife ] 

Your petitioner, therefore, prays that this (Hon'ble) Court will rcvcne the said decree, 

(Signed) AM 


Form of Venfeatan — See Jfo i 


No, I » — Pnrrrov roR RtonenoN-OROER 


In the (High) Court of 
To the Hon’ble Mr Justice 


Shbweth 

That on the 
-at 


(See section 27 ) 


[or To the Judge of ] 

The day of , 186 . 

The petition of CM , of , 

the wife of ^ B 

day of she was lawfully mamed to AM 


That she lived and cohabited with the said AB for years at , 

■and ^0 at ^ and had had children, issue of her said mamage, 

of whom now living with the applicant, and wholly dependent upon 

her earnings 

, on or about , the said A B , without any reasonable cause, deserted 

the apj^cant and hath ever since remain^ separate and apart from her 

Hiat since the deseruon of her said husband, the applicant haih maintained benelf by her 
industry [or on her own property, as the case miy M and hath thereby and otherwise acquired 
consisting of [here staU generally the nature of the property} 
wtierefore she prays an order for the protection of her earnings and property acquired since 
the said day of , from the said 

^M , and from all creditors and persons claiming under him 

(Signed) CM 


No 12 — Petttion for Aumokv penwno the Sun- 


In the (High) Court of 
To the Hon blc Mr Jusuce 


SlttWETH, 


(See s«h«w 36 ) 


B against B 


The 


for To the Judge of 

The day of , 

petiuon of CM , the lawful 
ot A B 


] 

166 

wife 


-_j f * That the said A B has for some years earned on the business of , at , 

su^ business derives the net annu^ income of from Rs 4 000 to 5 000 
, 2 That the said A B la possessed of plate, funuture, linen and other effects at his said 

^ . aforesaid, all of which he acquired in nght of your petiUoner as his wife, or 

r ascu with money he acquired through her, of the value of Rs 10,000 

3 That the said AM is entitl^, under the will of his father, subject to the life mterest 
nu mother therem, to property of the value of Rs 5000 or some other considerable amount.* 
j. Your petitioner, therefore, prays that this (Hon ble) Court will decree such sum or sums 
money by way of alimony, pending the suit, as to this (Hon'ble) Court may seem meet 

(Signed) CM 


Form of Verfeation —See i 


ISo 13 — Stateheht in Answer to No 12 
In the (High) Court of 

B against B 

A B,oT 


, the above- 
named respondent, in answer to the peti- 
tion lot aluTOcy, pending the suit of CM^ 
says-— 


> In answer to the first paragraph of the said petiboa, I say that I have for the last Ate 
^*rs earned on the business of , at , and that, fiom such 

“^ess, 1 have denved a nett annual income of Ra 900, but Jess than Rs. i,ooo 


' The petitioner should state her husband s mcomc as accurately as possible 
C.C.M — 2 S 7 


/ 
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\ 2 In annvcr to the second •paragraph of the said petition, I Saj that I am possessed of plate,, 

furniture, linen and other chattels and effects at my said house 

aforesaid, of the value of Rs 7,000, but as I \cnl) bebeve of no larger value And 1 say that a 
portion of the said plate, furniture and other chattels and effects of the value of Rs >,500, belonged 
to my said wife before our marriage, but the remaining portions thereof I have since purchased 
with my own moneys And I say that, save as hereinbrforc set forth, I am not possessed of the plate 
and pthcr effects as alleged m the said paragraph in the said petition, and that I did not acquire 
the same as m the said petition also mentioned 

3 I admit that I am entitled under the will of m> father, subject to the lifc-mtcrest of my 
mother therein, to property of the value of Rs 5000, that is to say, I shall be entitled under my said 
father’s will, upon the death of my mother, to a legacy of Rs 7,000, out of which I shall have to pay 
to my father’s executors the sum of Rs 2,000, the amount of a debt owing by me to Im estate, and 
upon which debt I am now paying intenat at the rate of five per cent per annum 

4 And m further answer to tlie said petition, I sa> that I have no income whatever except 

that denved from my aforesaid business, that such income, since mj said wife left me which she did 
on the day of last, has been considerall/ diminished, 

and that such dimunition is likely to continue And I say that out of my said income, I have to 
pay the annual sum of Rs too for such interest as aforesaid to my late father’s executors, and abo 
to support myself and my two eldest children 

5 And, m further answer to the said petition, I say that, when my wife left my dwelling 

house on the day of last, she took with her, and has ever since 

withheld and still withholds from me, plate, watches and other effects in the second paragraph of 
this my answer mentioned, of the value of, as I vcnly believe, Rs Coo at the least , and I also say 
that, within five days of her departure from my house as aforesaid, my said wife received bills due 
to me from certain lodgers of mine, amounting m the aggregate to Rs , and that she 

has ever since withheld and suU withholds from me the same sum 

(Signed) / 1 .B 


No 14 — Ukoertakino by Minor’s next friend to be answerable for 
RES*< rm>ENT’s Costs 
(See snlton 49 ) 

In the (High) Court of 

I, the undersigned A D , o( , being the next fnend of C Z> , who is a minor, 

and who is desirous of filing a petition in this Court, under the Indian Divorce Act, against D D 
of , hereby undertake to be responsible for the costs of the said D D 

in such suit, and that, if the said C D fail to pay to the said D D when and in such manner as 
the Court shall order all such costs of such suit as the Court shall direct him (or her) to pay to the 
said D D ,1 will forthwith pay the same to the proper officer of this Court 

Dated this day of , 166 

(Signed) A B 


THE DOWERACT (XXIX OP 1839), 


Year 

No 

1 Short title 

[ Amendments 

1839 ' 

XXIX 1 

The Dower Act, 1839 

Repealed in part, VIII of 1868 . XII 
of 1891 , X of 1914 


PREFATORY NOTE.— Dower is one of the rights which the wife under the English 
Law has in her husband s property Under the English law. at the present day. a life mtfrest 
he wff ***' P°»essed and intestat; and provided 

excluded the wife therefiom is all that lemams of the ancient dower a right 

ToiWu' ^iTr ** of herself^d hirchddrS 

"Where a woman takelh a husband seised of such an estate in tenements etc sn as 
by possibih^ It may happen that the wife may have issue by her huSand ^Tthaf the same 
issue may by possibility inherit the same tenements of such S estate « the husba^^^^ 
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(Litt S 36) but It v.as necessary that there should be a possibility of issue who could 
inhent and therefore if lands were limited to a man and his heirs by a certain marriage m 
tail and his wife died and he married again his second wife would have no dower out of 

those lands (Litt S 53 ) Assuming these three conditions fulfilled the widow was entitled to 

an estate for life m one third of the lands of which her husband was solely seised for an 
estate of inheritance in possession at any time during the coverture The husband must 
have been seised therefore the widow was not dowable out of his equitable estates 
(Co Litt 29-a) including a mere equity of redemption Lawson v Bonk of WhiUJuioen 
(1877) 6 Ch D 218 


All women married after the 1st January 1834 come under the provisions of the 
Dower Act, 3 &. 4 Will IV c 105 Under this Act a widow is dowable out of lands 
in which her husbands interest svas equitable, or partly legal and partly equitable (S 2) 
provided it was an estate of inheritance in possession or equal to an estate of inheritance 
m possession lln re 3/ifAel/ (1892) 2 Qi 871 other than a joint tenancy If the husband s 
interest is a right of entrj that is sufficient, (S 3) provided the claim to dower is en 
forced before the right of entry is barred But she is not dowable out of any lands of 
which her husband actually disposed in his lifetime or by will (S 4) A widow is not 
entitled to dower out of any land of her husband where m the deed by which such land is 
conveyed or by any deed executed by him it shall be declared that his widow shall not 
be entitled to dower out of such land (S 6 ) Nor is she entitled to dower out of any 
land of which her husband dies wholly or partially intestate when by his will he declares 

his intention that she shall not be entitled to a dower out of such land or out of any 

of h s land (S 7) Her right is subject to any conditions restrictions or directions de 
dared by her husband s will (S 8 ) \\Ticre a husband devises land out of which his widow 
would have been dowable if the same were not so devised or any estate or interest 
therein, to or for the benefit of his widow she is not dowable out of any of his land unless 
a contrary intention appears in his will (S 9) A devise of real estate to trustees on trust 
to sell and to pay an annuity out of the proceeds is a devise of an interest m land [Laey 

V Hd/ (1875) L R 19 Eq 346 In re Thomas (1886) 34 Ch D 166) But no gift or be- 

quest out of personal estate or out of land not liable to dower will defeat her right to dower 
unless a contrary intention is expressed in the husband $ will (S 10) The Court may enforce 
M agreement by the husband not to bar his wifes right to dower (S II) Formerly if a 
legacy were given in satisfaction of dower it was entitled to priority ever simple legacies for 
It was considered the price of the dosser By S 12 nothing m the Act is to interfere with any 
rule of equity by which legacies bequeathed m satisfacUon of dower arc entitled to priority 
over other legacies But this rule only applies svhete if she had not accepted the gdi m 
satisfact on the widow svould have been entitled to dower |In re Creemvood (1892) 2 
ui 295] By S 5 dosser is made subject to all partial estates and interests and all charges 
which the husband may have created and also to all debts incumbrances and con 
the land may be liable The proportionate part of the widosvs charge f^ 
pOO to be borne by the real estate of an intestate under the Intestates hstates Act IBW 
has priority over her right to dosver [In re Chamere (1896) 1 Ch 912) (Encydopawia 
of the Laws of England 2nd Ed Vol VI TiUe Husband and Wife ) 


THE DOWER ACT (XXIX OF 1839) * 


CONTENTS 


Sections 

1 Preamble 

Interpretation . . 

2 Widows to be entitled to dosser out 

table estates . 

. ^ Seism shall not be necessary to 
title to dosser , , 

5 No dosser out of esUtes d spos~ 

5 Priority to partial estates charg 

“d specialty debts . . 

6 Dosser may be barred b> » dcclara 

t on m a deed . ». j « 

I Or by a declarat on m the husband 
will 

8 Dosser shall be subject to restrictions 


Section*! 

9 Devise of real estate to the widosv 
shall bar her dosser 

10 Bequest of personal estate to the 
ssidoss shall not bar her dower 

11 Agreement not to bar dower may be 
enforced 

12 Legacies in bar of dosser still ent tied 
to preference 

13 Refraled 

14 Act not to take effect before the lit 
TuI 1840 

15 Saving of certain nghts and jans- 
d ct on 


TT-^ OFF Indian ^hort Titles Act (Vr\ of 1877) 

LEG Ktr t< 37 " Sff The who’e Art. except as to rearriages 

* Short title 'The Doss-er Act. I'JV ^ 4 . , 
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[16/A December, 1839 

An Act for the Amendment of the Law relating to Dower 

1 Whereas it is expedient to extend the amendments m the English law 

of dower contained m the ^Statute 3rd and 4th Wil- 
Preamble Chapter CV, to the territories of the East 

India Company in cases which, but for the passing of this Act, would be govern- 
ed by the English law of dower as it existed previously to the passing of the 
aforesaid Statute , 

It IS hereby enacted that the v^ords and expressions hereinafter mention- 
ed, which in their ordinary signification have a more 
Interpretation confined or a different meaning, shall m this Act, ex- 

cept where the nature of the provision or the context of the Act shall exclude 
such construction, be interpreted as follows, that is to say, the word "land” 
shall extend to messuages, and all other hereditaments, whether corporeal or 
incorporeal (except such as are not liable to dower), and to any share thereof, 
* * * * ]* 

2 [ * * * * 1* When a husband shall die, beneficially 

entitled to any land for an interest which shall not 
Widows to be entitled to entitle his widow to dower out of the same at law, 
^wer out of equitable es interest, whether wholly equitable, or partly 

legal and partly equitable, shall be an estate of 
inheritance m possession or equal to an estate of inheritance m possession 
(other than an estate m joint tenancy), then his widow shall be entitled m equity 
to dower out of the same land 

3 [ * * * 3* When a husband shall have been entitled to a 

right of entry or action m any land, and his widow 
Seism shall not be neces would be entitled to dower out of the same if he had 

sary o give i e o ower recovered possession thereof, she shall be entitled to 

dower out of the same although her husband shall not have recovered possession 
thereof Provided that such dower be sued for or obtained within the penod 
during which such right of entry or action might be enforced 

4 j ♦ * * ]® No widow shall be entitled to 

No dower out of estates dower out of any land which shall have been abso- 
disposed of lutely disposed of by her husband m hts lifetime, or 

by his wift 

5 [* * *]* All partial estates and interests, and all charges 

created by any disposition or will of a husband, and 
Priority to partial estates debts, incumbrances, contracts and engagements 
charges and specialty debts 1^,5 ja,,d shall be subject or liable, shall be 

valid and effectual as against the right of his widow to dower 


6 [ * * * 3» A widow shall not be entitled to dower out of 

..... l^usband when m the deed bv which 

Dower may be barred by such land was conveyed to him, or by anv deed 
. dtcWtim in a d«d executed by him, it shall be declared tha^t his^vjdow 
shall not be entitled to dower out of such land 


LSG REF 

contracted before 1st January 1866 was re 
pe^ed by the Repealing Act (VIII of 1868) 
As to dower when the marriage was con 
traded before ihc Ist January. 18S6 the Act 
has been declared by the t.aws Local Extent 
Act (XV of 1874) S 3 to be in force m 
the whole of British India except as re 
irards the Scheduled Districts 
^ Short title, ‘ The Dower Act, 1833 * See 


Short Titles Act, 1896 (59 and 60 Vict 
c 14) 

words 'and every word importing 
the singular number only shall extend and 
he applied to several persons or things as 
V I ** o"® person or thing* were repealed 
by Act X of 1914 

*The words And it is hereby further 
jnacted that m Ss 2 to 6 were repealed 
by the Amcndmg Act (XU of 1891) 
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7 [’ 


Of bj a declaration 
husband s tmU 


■• ]* A \ndow shall not be entitled to dower out of 
an} land of which her husband shall die wholl} or 
partiall} intestate when by the wnll of her husband, 
duly executed for the deuse of free-hold estates, he 
shall declare his intention that she shall not be entitled to dower out of sudi 
land or out of an} of his land 

♦ ]’ The right of a widow to dower shall be subject 
to any conditions restrictions or directions which 
shall be declared b} the wull of her husband du!} exe- 
cuted as aforesaid 


8 [ * • 

Dower shall be subject to 
restrictions 

9 [ * * 


* ]* Where a husband shall devise an} land out of 
which his widow would be entitled to dower if the 
same were not so devised or any estate or interest 
therein to or for the benefit of his wdow such 
widow shall not be entitled to dower out of or in any 
land of her said husband, unless a contrary intention shall be declared b} his 
will 


Devise of real estate to 
the widow shall bar her 
dower 


10 I * * 

BmucsI of personal estate 
to the widow shall not bar 
her dower 


• ]* No gift or bequest made by any husband to or 
for the beneSt of his widow of or out of his personal 
estate or of or out of any of his land not liable to 
dower, shall defeat or prejudice her nght to dower 
unless a contrary intention shall be declared by his 

will 

11 Provided always f* * * J* that nothing in this Act contained shall 

. prevent any 0>urt of Equity from enforcing any 

dow« covenant or agreement entered into by or on the part 

"W entotetd ,0 bar the nght of his widow to 

uower out of his lands or any of them 

I • • Nothing m this Act contained shall interfere with any rule 

Lj of equity or of any Ecclesiastical Court by which lega 

still MtitUd'lo or cies bequeathed to widows in satisfaction of dower are 

p e erence entitled to priority over other legacies 

1891)^ [Ccr/om dou'frs by the Amending Act 1891 (XII of 

[ * ♦ ♦ ]i This Act shall not extend to the dower of any widow 

. who shall have been or shall be marned on or before 

fort the first day of July one thousand eight hundred and 

July 1840 forty and shall not give to any will deed contract, 
®55Sfnient or charge executed entered into or created before the said first day 
July one thousand eight hundred and fort} the effect of defeating or preju 
dicing any nght to dower 

15 [ » • ♦ ]* This Act shall not be construed to atTccl an} nght of 

~ property in land otherwise than by modif}ing the law 

certa n rights jower in cases governed b> the Englisli law of 
risdction dower or to extend or alter the junsdiction of any 

Her Majest} s Courts of Justice 


LEG REF •The words "And it is hereby furtler 

•The words "And it is hereby further enacted” were repealed by tSJ 

•naeied. that in S$ 7 to 10 12 and 14 were ‘The words "And it is hereby pfotided 

^■cpealed by the Amending Act (MI of that" were repealed by ib%J 
IB91) ^ 



2294 The Civij- Court Manuai. (Imperial Acts). 


*1 


THE EASEMENTS ACT (V OF 1882). 

’ Year 

No 

Short title 

Amendments 

V 

i 

18'>2 

The Indian Easements Act, 1882 

Application extended, VIII 
of 1E9I , Anie ded, XII of 
IhPI.X of 1914 

Continued in force (with 
modificauons) in lerritory 
transferred »o D'lh* Pro- 
\ incf. Act VII of 1915, S 3, 
Sch III 


PREFATORY NOTE —Easements, m some form or otlier, were Vno\vn to aU the 
anaent nations, who had developed some form of legal rules and legal institutions 

Thus casements were famiUar to Hindus and Mussalmans, and their law books are 
full of rules m regard to what are termed by Muhammadan lawyers as “neighbour's rights". 
(See Abstract Proceedings of the Council of the Governor-General of India, dated I6th 
February. 1882 See also 13 B L R O C 18 ) 

It has sometimes been said that easements *n an agricultural country like India, are 
cot matters of sufficient importance to deserve the attention of legislature; that, to frame 
an Act m regard to them is to encumber the Indian Statute book unnecessarily. Such views 
are not countenanced by the Native community In cities and towns, easements are regarded 
as rights of great pecuniary value and litigation often arises in regard to them In the 
rural parts of the country the right to take fish or water from lakes and tanks often 
becomes the subject of litigation, and the final decision materially affects the value of the 
property m regard to which the easements are claimed Nor are disputes in regard to 
easements confined to the most advanced parts in India Probably they are more frequent 
in those parts of India which have come under British dominion comparatively lately. (See 
Abstract Proceedings of the Council of the Governor General of India, dated 10th February, 
1882 See e/jo 3 B L R O C 18 ) 

"The origin of servitudes" says an eminent French writer, "is as ancient as that 
of property, of which they are a modification By their natural disposition the inferior 
lauds were placed in a species of dependence on those more elevated and the first possessors 
of the soil recognised the indispensable necessity of such subjections When the extension 
of cultivation brought men nearer together and the want of a common defence formed 
the first society, public utility and safety led to the conviction, that it was necessary to 
restrict m certain cases rights legitimate m themselves, but the absolute exercise of which 
by individuals could not take place without rendering some properties almost valueless In 
a short time, similar rights were stipulated for by private persons as matter of utility, 
or even pleasure Thus, from the disposition of nature the wants of society and the 
agreements o{ individuals have originated praedial servitudes" {Fordessiis, Truite des 
Servitudes, Sec 1 cited m Gale on Easements, 8lh Ed , 1903 p 27 ) 

'Trobably the origin of praedial servitudes is to be found m the gradual intro- 

duction of the stricter notions of exclusive oivnership Without some modifications of 
these notions, neighbours could not have lived comfortably together Hence in praedial 
servitudes it is always assumed that the two praedia are not far apart Hence also it 

was a rule that the right of a landowner over the land of his neighbour must not be 

advantageous to him, but advantageous to him qua landouiier, or as it is sometimes put, 
advantageous to his land So again it followed that, i! the landowner who had the nght 
sold the land for the benefit of which the right existed, he could not himself retain 
the right It passed with the land to each successive owmer of the land Exactlj m the 
same way if the land over which the right was exercised were sold, the land remained 
burdened with servitude, following out the idea that the servitude was attached to both 
lands, to one as a benefit and to the other as a burden The land or house to which 
the servitude was attached as a benefit was called locits superior, that to which it wras 
attached as a burden was called the hetis inferior'' (Markbys Elements of L^iw, 5th 
Ed , 1896, pp 207 and 203 ) 

It has Iwcn said that "the right of easement is a right as old as the daj when the 
human rac^ first emerging from barbarism, adopted the custom of living together m 
towns, or living as each other’s neighbours or respecting each other's rights The 
nght of easement is the necessary consequence of the right of ownership of immovable 
property, and, as soon as mankind arrived at the determination that individuals were to be 
allowed exclusive oi^crship of property, the very next step was concurrence m the 
equitable principle, that the good of the public lay m enjoying one’s property so as 
oot to disturb the enjoyment by the neighbour of his own property. And this salutary 





2295 


The Easements Act (V of 1882) 


principle appears to be the original foundation on which ei^ements are based ’ (See 
Abstract Proceedings of the Council of the Governor Oenefal of India dated 16th Febru 
ary, 1882 ) 

The Indian Easements Act was intended to systematically formulate those rules 
of law which previously governed the decision of disputes relating to easements Those 
rules were such as our Courts were even before the passing of this Act in the habit 
of administering 


The object of this Act ^vas to state clearly and compactly the rules relating to 
Easements that is to say the rights which a man sometimes has over one piece of im 
movable property by reason of his ownership of another As to these rights then ex 
istmg statutory law was silent except so far as regards the acquisition of easements by 
long and continued possession the limitation of suits for disturbing them and the grant 
mg of injunctions to prevent such disturbance, and three of the then most erpenenced 
Judges in India — Sir Michael Westropp Mr Justice Jackson and Mr Justice Innes — 
expressed their opinion that it was desirable to codify tht law on the subject which was 
then (to quote the Chief Justice of Bombay) for the most part to be found only in 
treatises and reports practically inaccessible to a large proportion of the legal profession 
m the Mufassil and to the Subordinate Judges There was much litigation in the 
case of urban easements and a Judge of the Punjab Chief Court asserted that it was 
largely due to the fact that neither the people themselves, nor the majority of the 
Courts understood the principles upon which such disputes had to be determined (See 
Statement of Objects and Reasons See also Whitely Stokes’ Anglo Indian Codes Vol 
Ip 879 ) 


The Act was mainly based on the law of England which being just, equitable and 
■almost free from local peculiarities has in many cases been held to regulate the sub 
ject m this country but a few deviations have been made from that law and rules as to 
some matters which had not till then come under the cognizance of the pighsh and 
mdian Courts have been adopted from the writings of well loiown jurists (See Whitely 
Stokes Anglo Indian Codes Vol I p 879 ) 

Whenever any disputes regarding easements arose previous to the passing of the 
Act the Courts had to decide these dispute* on principles derived frotn reported English 
cases Of course there were customary rights m this country which were not usual 
in England but that was not the difficulty The difficulty was to know wh^at gave a 
man a right to an easement so as to enable him to enforce it against a neighbour and 
how he might acquire that right and how he could enforce it All these 
decided by the High Courts according to the English law and therefore it was held that 
jn any attempt at codifying the existing law, the reproduction of the rules of English 
law was found to be inevitable (See Abstract Proceedmgs of the Council of the Governor 
General of India dated 16th February 1882 ) 

, In the early days of the British administration of this country there was a wholesal 
and indiscriminate borrowing from the &glish law — the most copious system of exprcs; 
rules known to the world The Judge reads English Law books the young native lawyer 
rrad them for law is the study into which the educated youth of the country arc thrown} 
themselves and for which they may even be said to display something like genius Yoi 
may ask, what authority have these borrowed rules m India Techmwlly they have none 
whatever Yet though they are taken (and not always correctly mken) from a Jaw oj 
entirely foreign origin they arc adopt^ as if they naturally commended th^selvcs to the 
reason of mankind and all that can be said of the process is that it is another example ol 
the influence often felt in European legal history which express written law 'nvan^^ 
exercises on unwritten customary law when they are found side by «tde (iee 
Proceedings of the Council of the Governor General of India, dated 16th February 1S2 
Marne s Ancient Law ) 

On this subject the following remarks of Justice Held may also *>e noted - Doubts 
had been expressed as to whether a measure like this Dill is at present f'mianded^ 
rwutrements of this country I have on many previous ocjasions expressed my ovm op niM 
r l«K'Jation m India ought not to anticipate future requirements the nature and me«ure 
of which must in the present be uncertain, and that the real t«t of the ^dvisabliV or 
utility of an) proposed legislative measure is whether it is demanded by the actual pmtmt 
requirement of the country If there is a considerable amount of actual present litigation 
to which any proposed measure will be immediately applicable and for dealmg with ■imi^ 
It will supply ready and useful body of rules, it appears to me that this is ^ 
show that such legislation is demanded by the requirement of the progress of the 
Applying this test to the Easements Bill I think that it is a measure whi^ 
passed into law As the result of my own personal experience. I have md wfore rn 
wnthin the last six months cases which directly involved the for 

Right of way for foot passengers (2) Right of ■way for boats (3) 
carts (4) An casement of necessity (5) Deslftalton du /cre da jatfiule ^ 

or the right of discharging water in a continnoos streaia. upon adjenntrg premises \/} 
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Jlight of allowing water to drop from the eaves to the dominant tenement upon the servient 
tenement (shlhadtum) (8) Jus projtctntdt, or right to project a roof over the boundary 
line of a neighbour's land Turning to the publishejl reports of twenty years (previous 
to the passing of this Act) we find cases connected with easements in every presidency ana 
m every ^urt, from the Munsifl's Court m India up to Judicial Committee of the Privy 
Council For the assistance of any who may desire to test the value of this argument, I 
give a few instances which may be verified by referring to the reports The reference 
will be found most interesting • Mr Field referred to the reports of over seienly Indian 
cases relating to easements which might be tabulated as follows — Right of ^^ay 34 cases 
Right of water, 8 cases Right to stop or obstruct the natural flow of \vaier, 7 ^ses 
Fall of water from roof of house 2 cases Light and air 9 cases Profits a prendre, 2 
cases Other cases connected with easements II cases In this connection it must also 
be remembered that the number of reported cases on a given subject ^vas onlj a small frac* 
tion of the number of unreported cases on that subject {See Abstract Proceedings of the 
Council of the Governor General of India dated 16 th February, 1882 ) 

‘This Act is a measure of which the country had long stood m need ’ 

This Act It was believed, would do material service in the Central Provinces in 
enabling the raiyats to maintain themselves m the enjovnent of t! ose grazing and forest 
rights which the Government had endeavoured to preserve to them but of which a few 
of the more grasping landowners were seeking to deprive them {See Abstract Proceed 
mgs of the Conncvl of the Gavecnos Genecal of India dated I6lh February^ 1882 ) 
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CHAPTER VI 
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52 “ License ” defined 


SecnoNS 
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[i7fA February, 1882. 

An Act to define and amend the law relating to Easements and Licenses 
Whereas it is expedient to define and amend the law relating to Easements 
Preamble 3^^ Licenses ; It is hereby enacted as follows — 

Preliminary 


I This Act may be called “ The Indian Ease- 
ments Act, 1882”* 

* It extends to the terntorics respectively administered by the Governor 
, , . ^ of Madras m Counal and the Chief Commissioners 

* “ of the Central Provinces and Coorg , 

and It shall come into force on the first day of July, 

1882 


Short title 


Commencement 


Savings 


2 Nothing herein contained shall be deemed to 
affect any law not hereby expressly repealed , or to 
derogate from — 


’ For Statement of Objects and Reasons of the 
Bdl which became Act V of 1882, j« Goielte of 
India, 1880, Pt V, page 494 , for Report of 
Select Committee stetbtd, 1881, Pt V p 1021 
and for proceedings and debates in CouDctI 
relating to the Bill see liid , 1881, Supplement, 
pp 687, 766 and tbtd, !882, Supplement, p 172 

The Act has been extended under S 5 of Uic 
Scheduled Districts Act, XIV of 1874 General 
Acts, Vol II, to the Scheduled District of 
Ajmer Merwara, see Gazette of India, 1807, 
Pt n p ,4,5’ 

*The Act was extended to the temtones 
respectively administered by the Governor of 
Bombay m Council and the Lieutenant Governor 
of the N -W F P and Chief Commissioner of 
Oudh by Act VIII of *8gi, pnnied Bombay 
Code, Ed 1894, Vol I 


^ NOTES 

Sec I -—Act IS not retrospective 14 
A 185 (F B ) , 19Jt A L J 72S=;I9« A 
336 Act IS a complete Code and only m 
places where it is not in force, the Crarts 
relj upon English sources for the bw of 
easements and upon justice equity and rood 
conscience 34 I C 45Cfcs20 C W N 1158. 
See also 31 C ^13=31 I A 53=8 C W N 
425 (P C ) , 7 Bom L R 825 The Limi 
ration Act is remedial and giscs a nghi 
where there 1$ no other right at all, but n 
CC5! -2SS 


does not exclude or interfere with other 
titles and modes of enjoyment (as) ease- 
ment 29 M L J 685=31 I C 528 Act 
not in force m Punjab 85 P R 1902, lOZ 
I C 447=1927 L 492 Also not m force 
m Bengal 22 C 366 But its principles 
may be applied even in Provinces where the 
Act ss Slot ta iorct as such 22 C 366; 
1941 Cal 289, But see 102 I C 447=1927 
L 492 , 91 I C 881=1926 C 307 Princi- 
ples of the Act applied to Bcrar See W 
1 C 923=1926 N 376, 155 I C 966=1935 
P 188 Applicability to Burma See 6 R. 
667=114 I C 519=1929 R 31 . 13 R 748 
Although the Easements Act does not apply 
to Burma, the Court must have regard to 
that Act while deciding a question relating 
to an easement 1940 Rang L R 93=193/ 
Rang 421 The Act is not retrospective m 
Its effect and its provisions were extended 
to United Provinces of Agra and Oudh by 
Act VIII of 1891 Neither the Indian 
Easements Act of 1882 nor the Amendirr 
Act VIII of 1891 can affect the rights whi^ 
were acquired before 1891 1934 A L J. 

725=1934 A 336 Decisions of the Calcutta 
High Court on question of easement ana 
licence are not to be relied upon as anmon 
ties in places where the provtuors of me 
Easements Act are la force 9 O.W.?», 
Slb6=l933 O. 69=8 Luck. 278 
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(a) any right of the ^[Crown] to regulate the collection, retention and 
<iistnbutiQn of the water of nvers and streams flowing in natural channels, and 
of natural lakes and ponds, or of the water floiving, collected, retained or distn- 
buted in or by any channel or other work constructed at the public expense for 
imc'ation , 


LEG REF 

• Substituted by A O for Gotenunenl’ 
NOTES 

Sec 2 (a> —'Where a part of the 
sources of irrigation for 3 rjohvari village 
IS a Government tank Mirasdars who have 
from time immemonal cultivated their wet 
lands with the tank water haie a preferen 
tial right to irrigate from the tank over 
assignees of waste land from the Govern 
ment SI I C 734 A ryotwari proprietor 
can claim a supplj of water for irrigation 
of his lands from a Go\emmcnt channel 
But it IS for the Government to distribute 
I water in any way it thmks fit 54 M L J 
423=45 I C so No one has any right to 
I interfere with the Go\cmments exercise of 
its general power of distributing and limiting 
the supply of water for irrigation m r>ot 
wan villages But if the Government dams 
up water and prevents it from going to 

f la ntiff s land there is a right of suit 26 
C 18=1914 M W N 7S8 Government 
is no doubt bound to supp)> water to wet 
fields but the rjots have no \ested interest 
in the maintenance of any particular channels 
for their supply The rjots cannot claim 
as aga nst Government anj right to take 
■water to their fields by any particular 
channel 1930 M 621—123 I C 74 A 
ryotwan tenant has no right of easement m 
respect of water supply from any particular 
channel 54 M 793=1931 M 284=61 M 
L J ^63 Where the evidence was to the 
effect that when the land is undulating only 
the lower lands were cultivated and the 
higher lands were regarded as catchment 
areas but it was not proved that the unoccu 
pied waste lands from the higher levels had 
ceased to be Government property held that 
under those circumstances it should not be 
said that the cultivator of the lower lands 
had acquired an easement as against the 
Government for the surface water on the 
higher lands 7 R 487=19^ R 300 The 
construction and control of works and 
sources of irrigation is the speaal function 
and duty of the Government in India 24 
II L J 36=14 1 C 261 also 2S M 

72=15 M L J 32 1 M LJ 47 16 If 333 
7 B 209 23 B 10a A rjot m respect of 
ryotwan lands is entitled to receive from 
the Government a supply of water necessary 
and sufficient for the irrigation of his regJS 
tered wet fields The Government have got 
the right to regulate the method and manner 
of supply But as an incident to the tenure 
there is a right in the ryot to receive the 
said water VVhere the water of a natural 
stream which was until 1893 falling mto 
Thangal and exclusively used by the ryots 
•of a village was diverted by them in ISM 
into a tank and for over 30 years it has 


been the customary method to take the water 
of the stream to augment the supply of the 
tank without which it would be impossible 
to cultivate registered wet lands under the 
ayacut of the tank the Government must be 
p taken to have impliedly recognised this as 
the customary method of supply for the 
time being for the irrigation of the wet 
fields The fact that the stream is not 
shown as the source of irrigation m the 
settlement register cannot curtail the rights 
of the ryots If with the consent and 
approval of Government wafer had been 
diverted from 1893 and Government chose 
to permit wet cultivation on a large extent 
knowing full well that without the aid of 
such water it would not be possible for the 
ryots to do so the rjots must be deemed 
to hive a right conferred on them by Gov 
enmient a right to the said ■water and any 
interference of such right by any one is 
actionable The ryots can sue for a decla 
ration of their rights and for an injunction 
restraining interference with such rights bv 
the rvots of another village 46 L W 472 
=1937 Mad 9o7 \Vhere the Coiemmenl 
as upper npartan ovner steis to use the 
talers of a puhhe slrtatn not for a nParum 
tenement but for the purpose of fiUxng a 
tank sxUusie at a long dtstanee by putting up 
a permanent dam across the river the right 
to divert water to such a tank m such 
manner is in the nature of easement and not 
.a rtportan right The lower riparian owner 
* js therefore entitled to insist that there 
I should be no excessive user and that the 
I easement should be enjojed in a manner 

1 ' consistent with hiS rights and without in 
creasing the burden of the casement If 
the Government claims the easement by pre 
scnpfion it is for the Government to show 
the extent of the prescriptive right The 
' burden is not on the lower riparian owmer 
in an act on by him aga nst the Government 
on the ground of excessive user to prove 
that he has suffered damages as a re«ult of 
any specific act of the Government The 
suit cannot be regarded as one between two 
riparian proprietors If it is proved that 
silt has accumulated over or near the dam 
m a way calculated to obstruct the natural 
flow of water over the dam the plaintiff 
(lower riparian owmer) is entitled to relief 
against the defendant (Government) unless 
the latter can show that the plaintiff s remedy 
JS barred by limitation “I^e obstruction 
caused to the free flow of water in the river 
by such accumulation amounts to a 
nuisance, and -the riparian owner who is 
t injured thereby maj take steps to abate it 
t even by going on the other persons land if 
1 only he can do it peacefully If this is not 
1 permitted his remedy is to sue for an m 
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(b) any customary or other right {not being a license in or over immoveable 
property) ^vhlch the l[C^o^vn] the public or any person may possess irrespective 
of other immo\ cable property; or 

(c) any right acqmred, or arising out of a relation created before this Act 
comes into force 


^ . *[3 All references in any Act or Regulation to 

tec to 'a™ sections 56 and =7 of the Indian Limitation Act. 1877.’ 

and Act IX of 1871 or to sections 2? and 28 of Act No IX of 1871* 

shall, in such temtones, to which this Act extends be 
read as made to sections 15 and 16 of this Act] 


LEG REF 

Substituted byAO, 1937 for ‘Govemmejt* 
, * Substituted by the Repealing and Amend 
tag Act X of 1914, S a and Sch I 

• Repealed by Act IX of 1908 

* Repealed by Act XV of 1877 

NOTES 

junction and damages The position is the 
same even when natural causes combine with 
the existence of the dam to bring about the 
obstruction The fact that the Government 
has acquired a right by prescription to 
maintain the dam would not give the Gov 
ernment any immunity in respect of all other 
obstructions that may arise in the natural 
of thmgs by reason of the existence 
0: the dam Nor can a plea of limitation 
“v respect of the removal of such 

obstruction The injury caused to the lower 
tipanan owner by such obstructions is m 
the nature of a continuing wrong* within 
the meaning of S 23 Limitation Act, and 
the lower riparian osvner s\ouId have a cause 
ot action accruing dc die m dtem until the 
opposing party acquires a prescriptive right 
to matniam the obstruction It is also very 
doubtful whether a prescriptive right could 


be 


- acquired at all in respect of a shifting or 
changing mass like silt accumulation The 
acquisition by the Government of a presenp 
right to maintain the dam will not of/ 
entitle them to all the waters intcr-l 
cepted by the dam but only to such watcrl 
as they have been accustomed to take Ifj 
‘hej are entitled to draw water through ai 
channel wuh certain dimensions, they cannot! 
^^ege the dimensions of that channel 174' 
*,C 229=46 L W 862=1938 Mad 180 
right, proof of See 90 I C 
’76=1926 A 130 See also 37 C W N 18 
C 539=146 I C 427 
^cc 2 (b) Customary Right —A 

custom In order to be \alid must be anaent, 
•"'■Unable reasonable and certain, whereas 
w easement need not be reasonable 29 N 
L R 85=142 I C 153=1933 N 74 \\'hen 
>t IS found that the inhabitants of a tillage 
hare certain legal rights arising out of im 
memorial user of certain land as a village 
SOfat which tliej base neser surrendered, 
the Courts are bound to defend and enforce 
such rights 60 C L J 213=193a C 201 
Cu$tonar> rights — Right of pasturage b> 
•ocig user — ^Villagers right to grare cattle 
■oyfT lands of adjacent snllage-^wner oot 


their landlord — Enforceability of such 

rights See 63 C 831 Customary right 
and prescriptive right — Distinction 71 M 

L J 26S, 66 C L J 270 The customary 
right referred to in S 2 fb) of the Ease 
ments Act must be one which is possessed 
irrespective of immovable property The 
right for drainage that is for the water 
which IS on or comes on to the land of a 
person to flow over certain other ground is 
a right which is connected with the immov 
able property owned by him Such a right, 
therefore does not amount to a customary 
right, but amounts to an easement under 
S 4 of the Easements Act 1936 A L J 
1160=1936 A 879 Use of building as a 
mosque with consent of ramindar— If 
licence — Nature of right 156 I C 942= 
1935 A L J 1269=1935 A 891 

A Qjiim to Profits a frendre over the 
soil of another such as a right to fish with 
out stmt and for commercial purposes which 
might lead to the destruction of the sub- 
ject matter is a claim of right unknown to 
taw and a custom alleged m its support is 
bad and unreasonable Though this prin 
ciple IS not. perhaps applicable to the case 
of a right in gross (fishery) vested in the 
inhabitants of a particular Milage the fact 
that the fish is to be taken for commercial 
purposes and the fact that under the custom 
aUcged any of the persons fias tfic ngfif fo 
bring in as many others as he chooses on 
pajment of a nominal fee are factors s\hich 
stamp the custom with considerable uncer 
tamty as regards the persons entitled to 
exercise the right and unrea<onaMmr$s that 
stand in the way of its b*ing pleaded as 
having created a right Further though the 
payment of a reasonable fee is rot real » 
objection to the validity of a custom if o-e j 
such existed the fact that the fee was pail I 
per head of persons fishing was antagonistic, 
to the idea of a right enjoyed w thoi t Ic^c 
and licence 37 C W V 18=1933 C 539 I 
See «fJO 61 C 45=151 I C 813=1934 C 
461 

CUSTOSfARY EA«E»fEVT ANO Cl-STOSfSXT 
Richt, DlSTT^CTTO^ trTWTTx — \ 0.5 cr-jry 
easement rertams an ea«emert anil can 
only for the benrfinal enjevr-rr' of c'rer 
land It IS merely appurtena-t to t*e co—i 
rant heritage and camot exist in F oi« A 
ngbt over pronertv tha* exis’s tn r*Ms 
not for the b^e^cia! enjoy~c"t of ctSe* 


J 
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GHAPTER I 

Of Easements generally 

4 An easement is a right which the owner or occupier of certain land pos* 
t j r ^ ses^es, as such, for the benefiaal enjoyment of that 

“ Eaicment defined continue to do something, or to prevent 

and continue to prevent something being done, in or upon, or m respect of, certain 
other land not his own 


NOTES 

property is not an easement though tt may 
be a customary right Such rights exist 
independently of the Easements Act and are 
expressly excluded from its operation hy 
S 2 (b) Merely because the villagers 
have a right to graie m the C class forest 
land they cannot be said to he occupiers of 
it nor the claim to go through a particular 
field m order to reach the C class forest is 
a claim for the beneficial cnioyment of their 
houses in the ahadi A right of passage by 
the villagers through a particular field for 
gomg to the Government forest with their 
cattle IS not an easernent hut a customary 
right 29 N L R 85=1933 N 74 Sef 
<iJso 71 M L r 268 

Sec 4 — Jee 1937 A L J 249=1937 A 
428=! L R 1937 A Sll 
Over what PBOPEirry and hov can Ease 
MENTS BE ACQUTdEn — Easetncnts can be ac 
quired over artificial structures such as flat 
masonry or roofs of shops 45 I C 585= 
21 0 C 78 It is not inconsistent with a 
claim to property or in the alternative an 
easement over the same 41 C L J 379= 
1935 C 788 The claim n respect of an 
easement is not incompat ble with a claim of 
ownersh n 1938 Nag 415 9re also 1939 
Na'” 197 1939 Snd 110 1933 Bom 122 
1939 Bom 149 In order that a plaintiff 
should prove the right to an easement he 
must show the exercise of that right with 
the necessary onvnui throughout the statu 
tory period The guest on of antmtis is a 
question of fact to be proved by evidence 
Though a plaintiff m a case to establish 
right of casement may m his pleadings raise 
inconsistent pleas yet if in the witness box 
he leads evidence to show that he is the 
owner of the land over the statutory period 
or some nart of it, he clearly destroys his 
case which is dependent upon his showing 
that he is not the owner of the land over 
the statutory period and has not claimed the 
rights of owner but the exercise of the 
rights over the land of another In such a 
case the plaintiff must necessarily fail on 
both the grounds as one plea is fatal to the 
other I L R (1939) Kar 307=1939 Smd 
110 Neither writing nor registration is 
necessary for the creat on of easement 96 
I C 276 following 31 A 612 The right 
of easement necessarily implies both the 
dominant and servient tenements belonging 
to different persons No easement could be 
acquired in favour of one property as 
against another both owned by the same 
man 24 S L R 208=1930 S 34, ISMO 


Rang L R 93=1939 Rang 421 1937 Cal 
572=r L R (1937) 1 Cal 569 For the 
acquisition of an easement along with other 
things it IS essential that the dominant oismer 
must be a fixed or ascertained person or 
body of ficrsons capable of acquiring the 
Tight Where the evidence shows that 
Sindhis in general had been making use of 
the land in question held that this could 
not establish a right of easement as Sindhis 
in general are a variable body of persons 
who m law are incapable of acquiring any 
right 1940 Mar L R 122 (Civ ) A 
suit to enforce an easement can be brought 
not only by the owner of the land but also 
bv the occup er 123 I C 230=1930 S 152 
The right of person to go and take water 
from a well standing on a neichbourmg land 
1 $ a right of easement and the Court can 
grant an miunction restraining a stranger 
from interfering with the pla ntifTi right 
Tt IS not necessary for the plaintiff to prove 
that the servient tenement is the tenement of 
the particular defendant who has interfered 
wfh hs right 27 A L J 1120=1929 A 
779 Private persons who merely happen to 
reside m houses m a public lane cannot sue 
for alleged encroachments m that lane for 
no r vht of easement can be acnuired over 
a oublic lane HR T C 570=1929 A S04 

lU-VSTTUTTV-E CASES — (1> WHAT ARE 
Easements — The definition of easement 
appl es to a projection of caves in a dry 
CQimtcy as wcU to a country having abun 
dant rainfall the purposes of the eaves being 
only to discharge rain water 38 B 1=21 
I C 352=15 Bom L R 876 See also 3S 
Bom t R 264=1936 B 219 
Privacy Richt of — The law does not re 
cognise the right of privacy unless it depends 
upon prescr ption grant or local usage 10 
P 280=133 I C 163=1931 P 212 159 
1 C ^3=1935 A 1062 See also 40 P 
L R 483 28 I C 674 1934 All 527 22- 
Bom L R 226 1929 All 809 1935 A L J 
432 cited under S 18 infra 
Easement or Licence — Difference — 
See 29 Bom L R 312 Easement neces 
saril} connotes the existence of a dominant 
tenement and a servient tenement Hence 
a concession given to villagers personally to 
enjoy the shamilat of another village is not 
a Tight of easement but a licence 152 I C 
141=1934 Pesh % The possession of a 
pvnkh or eaves overhanging another s land 
IS an easement and is no occupation of pro 
petty 37 B 491=15 Bom L R 551 See 
also 38 Bom L R 264=1936 B 219 Right 
of way for the use of the sweeper who is 
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The land for the beneficial enjoymcAt of which the right exists is called 
the dominant hcntagc, and the owner or occupier 
Domin^t and scment hen thereof the domipant owner , the land on which the 


tages and owners 


the owner or occupier thereof the servient o'vner 


liability IS imposed is called the servient heritage, and 


NOTES 

also a Municipal servant can be acquired 
as an easement 28 Bom L R Mi=95 
I C 170=1926 B 282 
Quasi easejients -~See 176 I C 966= 
1938 Smd 145 cited under S 18 mfra 
What are not Easements — Right to 
bury in another s land does not fall within 
the general definition of casement ’ It 
cannot be deemed a right 66 I C 640=34 
C L J 319 The right to bury or cremate 
the dead on land belonging to other persons 
cannot he acquired by prescriptions 138 
]C 325=33 P L R 157=1932 L 256 
The right to cremate dead bodies cannot be 
acquired as an easement by prescription 
But such a right can be acquired by dedi 
cation or by prescription as a mode of acqui 
sition or extinction of substantive or primary 
rights by lapse of time described as acqui 
sitive prescription 60 C L J 566=39 C 
W N 387=1935 C 357 Private rights of 
svay not appurtenant to a dominant tene 
ment like public rights of w’ay are not ease 
tnents They are rights m gross and can 
he enforced as such 59 I C 319 A right 
of passage over a public road is not an 
Msment 48 A 560=1926 A 538 A 
Tight to go on to a neighbour s land to 
gather the fruits therefrom a portion of a 
tree alleged to belong to the plaintiff is not 
«n easement Such a right cannot be ac 
quired by prescription 43 M L J 152= 
1922 M 398 {(1895 AC 1 Foil 1 A 
general right of casement to use a roof as a 
place of setting or drying clothes or for 
other purposes can be acquired under the 
Act User may be either by the dominant 
owner or by his tenants bejond the statutory 
period User without permission is user as 
of right 45 I C 585=21 O C 78 A per 
son has no right to cut off the overhanging 
branches and the penetrating roots of a tree 
belonging to his neighbour when the tree is 
growing partly on his land and partly on 
his neighbours land for manj sears past 
22 Bom L R 790=44 B 705 But jee also 
114 I C 512 \Vhere a soapnut bush which 
had taken root exclusisely on the plaintiffs 
land tvas shown to have spread o%er largely 
on a tamarind tree on the land of the de- 
fendant and It was «hown that the plaintiff 
alone had been cnjojing the produce, held 
that the adjoining owner was not entitled 
to claim tlie produce or rre>cnt the owner 
from collecting the same Quaere whether 
when the fruits ha^c fallen on the land of 
the adjoining owner from the oterlangmg 
branches the owner of the tree can go o\cr 
the adjoining land without comm tting ires 
pa«s to collect such fruits 8 Mss L J 
136 

Wno CAN ACQUTTE t.SSE«PfTS — S 4 of 


th^ Act shows that not merely the ‘otvner" 
but even an ‘ occupier may acquire an ease 
ment and there is no prtma facte reason why 
the enjoyment of a person as an occupier 
should not be tacked on under S IS to his 
enjoyment as owner if there is no inter 
ruption in his user 1934 M 575=67 M 
L J 262 See o/jo 20 N L J 99 I L R 
(1937) All 511=1937 A L J 249=1937 
All 428 Where the easement of a right of 
way «n respect of a stair case existed for 
the benefit of the dominant tenement the 
upper storey oi certain sliops and later on 
a fight of way m respect of the same stair 
case but for the benefit of a different domi 
naPt tenement altogether namely a mosque, 
built in a different place is claimed it was 
held that the owner of a right of way was 
not entitled to transfer the right m such a 
manner 1938 A L J 1238=1939 All 194 
Suit to establish easement can be maintain 
ed by the occupier of dominant tenement 
52 L W 610=(1940) 2 M L J 655 
rio RzapROCAL l^sEMENTs —It IS not 
possible to acquire a reciprocal easement for 
the benefit of the servient tenement by the 
exercise of an easement by the dominant 
owner 22 I C 514=19 C L J 45 
Profit a erendre —The right to hunt in 
a jungle and to appropriate the game is a 
right known m English law as a right to 
profit a prendre in gross 2 P L J 323= 
39 I C 868 A right m gross or profit a 
prendre may be established by the same sort 
of evidence as is used to establish either a 
profit a prendre appurtenant or an easement 
m the ordinary sense of the word (5 C 
945 19 C 544 and 14 C L ; 572 Ref ) 
61 C 45=151 I C 813=1934 C 461 The 
rtght which involves the total exclusion of 
the owner of the soil from its enjoyment, 
such exclusion not being physically for user 
by person claiming it cannot be claimed as 
an easement 130 I C 546=1931 S 1=25 
S t- R 2a7 See also 37 C W N 18=146 
J C 427=1933 C 539 There is no ease 
mePt knowTi to law which gives exclusive 
and unrestricted use of a piece of land 
Heucc there can be no easement which 
Kould prevent the owner of the «crvient 
tenement from making ordinary use of hi$ 
land, and if the easement demanded would 
entirely oust the owner of a hold ng such an 
easement cannot be claimed 154 I C 4<8 
=l935 R ^ The nght of "lagan" attach 
ed to the ownership of the front part of 
the “ghat" to use the back part under cer 
tan* cond lions is a ngbt of easeT-erl and i* 
enforceable against a p rckaser even if he 
had oo notice of the nght claimed 1931 A 
L/ 2fJ=1931 A 207 The ord-nry 
YXjhS of ryotweri tend keliers Co~ 

evTfimmr to water suSoer* ta imgat' tbe*" 
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Explamtion — In the first and second clauses of this section, the expression 
“ land ” includes also things permanently attached to the earth the expression 
“ benefiaal enjoyment” includes also possible comenience, remote ad\’antage, 
and e\ en a mere amemly , and the expression “ to do something ” includes remo\‘al 
and appropriation b> the dominant owner for the beneficial enjo^-ment of the 
dominant heritage, of an} part of the soil of the serticnt heritage or anything 
gromng or subsisting thereon 

nitatrattons 


(q) as the ov.ii€r of a certain house has a tight of way thither o\er his nei'’hbo\ir B t 
land for purposes «»nnectcd wth the benefiaal cojo>‘ine&t of the house;. This is an easement. 

(6) A, as the owner of a certain house, has the nght to go on his neighbour B t land, and 
to tale water for the purposes of his household out of a spring therein. This is an easement. 

(t) A as the owner of a certain house, has the nght to conduct water from B s stream to 
supply the fountains m the garden attacked to the bouse This u an casement. 

(d) /I as the otvner of a certain house and farm has the nght to graae a certain number of 
bis oism cattle on H J field ortotale for the purpose ofbcing used in the house by himself his family 
guests, lodgers and sersTints is ater or fish out of Cx tank, or timber out of H s i> ood, or to use for 
the purpose of manunng his land the leaves which ha\e fallen from the trees on land These 
are casements 


(t) A dedicates to the public the nght to occupy the surface of certain land for the purpose 
of passmg and re-passmg This nght is not an easement 

(/) ^ IS bound to cleanse a watercourse nmmeg through his land and keep it free firom 
obstruction for the benefit of B, a lower npanan ossmer This is not an casement 
Continuous and disconti e 

apparent or non-appatent 
A continuous easement is one tvhose enjo>'Tnent is, or ma> be contmual 
without the act of man 


Easements are either conUnuous or disconU- 


A discontinuous easement is one that needs the act of man for its enjoyment. 
An apparent easement is one the existence of tshich is shown b} some per- 
manent sign which, upon careful inspection by a competent person, ivould be visible 
to him 


A non apparent easement is one that has no such sign 
Jlliutrat'ons 


(a) A nght amjc\ed io Bs house to receive hghl by the ismdows without obstrucuon by 
his neighbour A This u a continuous easement. 


NOTES 

fields is not an easement within the meaning 
of S 4 It IS an inadcnt of rjotiN-an tenure 
whetlier it be regarded as having a contrac 
tual or proprietary origin 54 M 793=1931 
M 2S4=61 M L J 563 

PEssnssnx User — No question of case- 
ment could arise where the user of the de- 
fendants land was permissnc 21 A L J 
436=1924 A 50 

PvRTY Wall — ^W’here a co owner raises 
the height of a party wall with the consent 
or acquiescence of the other owner the wall 
so raised is also jomt unless the other co- 
owmer has consented to the exclusnc user 
of the wall by the party raising it 1932 L 
48=32 P L R 7 o 3 k^Ticre one of the 
joint owners of a partj wall had made a 
hole therein and enjo>ed light through the 
hole for more than 20 years held that he 
had acquired an easement and the other 
owner could not close the hole 33 P L 
R 930=1933 L 23 

Sec 4 (Expl ) —A lessee of land who 
has taken it for budding purposes cannot 
acquire a right of way by easement over 


other lands owned by his lessor Such a 
lesce by reason of his being the oivner of 
the materials of the house, would not be 
come an owner wuthin the meanmg of S 4 
of the Easements Act By virtue of the 
hlxplanation that land mcludes also things 
permanently attached to the earth I L R 

Sec 5 — ^The right to u<e a staircase is 
not a continuous easement as defined m S 
5 of the Act 117 I C 381=1929 L &4S 
Artificial water-courses or opemngs for tak 
mg water from a tank or bund are apparent 
and conlmuous easements (34 M 4S7 2 
if 46 and 1924 if lOS Ref ) 1930 P 7 
=11 P L T 637=124 I C 38o Right of 
repair being a discontinuous easement is 
not lost eien though not enjoyed withm 2 
years next precedmg suit 1941 N L J 
fiaS 


CoOCT Fee — Qaim to mjunction bj per 
son m occupation of propert> — Maintaina- 
bility — Enquiry mto title of plaintiff m pro 
perty— If arises Court fee (1940) 2 M, 
LJ 655 
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Explanation — In the first and second clauses of this section, the expression 
“ land ” includes also things permanently attached to the earth the expression 
“ beneficial enjoyment ” includes also possible convenience, remote advantage, 
and even a mere amenity ; and the expression “ to do something ” includes removal 
and appropriation by the dominant owner for the benefiaal enjoyment of the 
dominant heritage, of any part of the soil of die servient heritage or anydung 
growing or subsisting thereon 

lUtitiraltau 

(a) A, as the owner of a certain house, has a nght of way thither o\cr his neifhbour B's- 
land for purposes connected with the benefiaal enjoyment of the house This is an easement. 

(b) A as the owner of a certain house, has the nght to go on his neighbour B s land, and 
to take water for the purposes of his household out of a sprmg therein This is an easement 

(e) A, as the owner of a certain house, has the nght to conduct water from B s stream to 
supply the fountains in the garden attached to the house This is an casement 

{d) ^ as the owner of a certain house and farm, has the nght to graze a certam number of 
his own cattle on field, or to take, for the purpose of being used m the house, by himself, his family 
guests, lodgers and servants, water or fish out of Os tank, or timber out of D s wood, or to use, for 
the purpose of manurmg hu land, the leaves wrhich base fallen from ihe trees on Os land These 
are easements 

(() A dedicates to the public the right to occupy the surface of certain land for the purpose- 
of passing and re passing Tlus right is not an easement 

(/) A is bound to cleanse a watercourse runnmg through his land and keep it free fixim 
obstruction for the benefit of 5, a lower ripanan owner This is not an easement 
Continiwus and duconu ^ Easements are either contmuous or disconti- 

““ or non.ppparPnt 

A contmuous easement is one whose enjoyment is, or may be continual 
without the act of man 

A discontinuous easement is one that needs the act of man for its enjoyment. 

An apparent easement is one the existence of which is shown by some per- 
manent sign which, upon careful inspection by a competent person, would be visible 
to him 

A non apparent easement is one that has no such sign 
JUustraticns 

(flj A nght annexed to B r bouse to receive bght by Ihe w'lndows without obstruction by 
hii neighbour A This is a continuous easement 


NOTES 

fields IS not an easement within the meaning 
of S 4 It IS an incident of ryotwari tenure 
whether it be regarded as having a contrac 
tual or proprietary origin 54 M 793=1931 
M 2S4=61 M L J 563 

Permissive User — No question of ease 
ment could arise where the user of the de 
fendant s land was permissive 21 A L J 
436=1924 A 50 

Pasty Wall — Where a co owner raises 
tlie heij^ht of a party wall with the consent 
or acquiescence of the other owner, the wall 
so raised is also joint unless the other co 
owner has consented to the exclusive user 
of the wall by the party raising it 1932 L 
48ss32 P L R 755 Where one of Ihe 
joint owners of a party wall had made a 
hole therein and enjoyed light through the 
hole for more than 20 years held that he 
had acquired an easement and the other 
owner could not close the hole 33 P L 
R 930=1933 L 28 

Sec 4 (Expl ) —A lessee of land who 
has taken it for building purposes cannot 
acquire a right of way by easement over 


other lands owned by his lessor Such a 
lessee by reason of his being the owner of 
the materials of the house, would not be 
come an owner withm the mcanmg of S 4 
of the Easements Act by virtue of the 
Explanahon that land mcludes also things 
permanently attached to the earth I L R 

Sec S — The right to use a staircase is 
not a continuous easement as defined in S 
S of the Act 117 I C 381=1929 L 848 
Artifiaal water courses or openings for tak 
mg water from a tank or bund are apparent 
and continuous easements (34 M 487 2 
M 46 and 1924 II 108 Ref ) 1930 P 7 
=Il P L T 637=124 I C 385 Right of 
repair being a discontinuous casement is 
not lost even though not enjoyed within 2 


Court Fee — Claim to injunction by per 
son in occupation of property — Mamtaina- 
bihty — Enquiry into title of plamtiff m pro- 
perty — If arises Court fee (1940) 2 M- 

L J 655 / 
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NOTES 

Meaning of Words — “Ozvner^ does not 
jjecessanly mean absolute owner 42 M 567 
=37 M E J 28=50 1 C 291 It includes 
limited owner such as lessees or persons hav- 
ing derivative interest m the property 42 
M 567 An occupier of zemindari lands is 
an ‘owner” within the meamng of illustra 
tion (;) to the secticin. 24 I C 6S5=1914 
M W N 481 The term "ttaUiral right to 
drain covers only the right to allow ram 
water fallinc on land of a naturally higher 
level to drain off by surface flow along 
■whate>er lines the water could find its way 
on the neighbouring land The right to dram 
off water brought according to the custom 
and usages of the country along ixngalion 
channels upon the land may also be said to 
he a natural nght 44 I C 500=1918 M 
W N 167 Each upper owner m a system 
of connected tanks in different villages sup 
plied with water by or through a permanent 
or artificial channel, is entitled in the flood 
season, to fill hts tank, which is of sufficient 
storage capacity for Ayakut and they must, 
•subject to this, allow the water to flow freely 
on to the lower tank till the last of them is 
supplied. 41 I C 24=6 L W 572 What- 
ever may be the means adopted to let out 
the surplus the owner of the tank m such 
cases, cannot increase the storage capacity 
of his tank beyond its capacity at the beginn- 
ing which, m many cases can only be proved 
by the customary flow of water 41 I C 24 
An easement right to keep a latrine on ano 
ther man s land is unknown to law and can 
■not be acquired by prescription 29 I C 865 
■s=l9 C W N 864 

Rifarian Rights — ^The lower proprietor 
owes a natural servitude without claim to 
oaropensaticui to the higher, in respect of 
water naturally flowing upon it^ but the 
higher land owner cannot exceed bis natural 
right by sending water not going there natu 
rally Short of this the upper oivner may 
interfere with the flow of water 36 M 149 
=25 M L J 276 A riparian proprietor is 
entitled to use the ivatcr of the stream for 
itngation of his lands without causing injuiy 
to other nparian proprietors 18 I C 284= 
37 M 369 (note) Natural stream — Intercep 
tion of flow o! water by upper riparian 
owner — Stream and feeding channels flowing 
in well defined courses — Lower owner is 
entitled to sue for mandatory miunction 
1 L R (1937) ^^ad 510=(1937) 1 M L 
J 216=1937 Mad 310=45 L W 188 
Riparian right is a natural right and is not 
lost by non user Until some other person 
acquires a right of easement to substantially 
diminish the water aiailable to the owner, 
the riparian right cannot be affected or lost 
ICM 1 C 781=1927 M 1167 It is a nght 
incidental to the ownership of the land upon 
which the air or the water lies, just as much 
as IS the nght to make the silt deposited by 
nvcrs or the lava thrown up by a volcano 


or ram or snow falling from the sky 3 P 
L T 53=64 I C 316 Erecting a dam across 
the bed of the river is a common method 
of using the water of a stream by a npanan 
proprietor 64 I C 316 Water of stream 
— Diversion of, for purposes of irrigation — 
Permanent masonry structures — Diicrsion by 
putting up—Daim to right of — Evidence dis- 
proving but disclosing right to diversion by 
erection of temporary structures — Decree 
proper m case of 34 C W N. 512=1930 
P C 42=58 M L J 285 (P C ) A npa 
nan propnetor should not take more water 
than he was taking before, but he can use the 
water to raise wet crop m lands in which it 
was customary to raise only dry crops 18 
1 C 29'4=37 M 3f9 An easement exists 
for the benefit of the dominant tenement alone 
and the servient ou-ner cannot insist on its 
continuance by the dominant owner or claim 
damages for abandonment 65 I C 84 If 
however water tunn ng through an artificial 
channel on a neighbour’s land has all along 
been flowing to the plaintiff's land it is open 
to the plaintiff to msist on its continuance 
on the footing of a lost grant or old arrange- 
ment 65 I C 84 

PracoLATisc WATOt— Though according 
to the theory of decisions about percolating 
water, no one, not even the owner of ihe 
soil under which it flows, has any property 
in such water till it reaches a defined channel, 
and though there is therefore no infringe 
ment of any nght of property by appropriat- 
ing such percolaung svater yet it is possible 
for an owner to be guilty of a breach of 
contract, if by appropriating underground 
percolating water from his land, he causes 
diminution of a supply which he is obliged by 
law to maintain. Per Knshnan Pandaiat. J 
in 54 M 793=393) M 284=6) M L J 563 ^ 
The doctrine of percolating water flowing 
underground m undefined channels as settled 
by English decisions should not be applied to 
the water carried in sandy bed of an Indian 
river in dry months between monsoon to 
monsoon Necessary modifications must be 
made in the English law of flowing water to 
make It appbcable to the tropical countries 
54 M 793 As between owners of land no 
one has a nght of property in -water flowing 
underground in undefined and unknown 
channels by percolation. As a consequence of 
this, one owner has no right of action against 
another, who by sinking wells or by other 
works on bis own land draws off and appro 
pnates the underground percolating water 
which would otherwise have flowed into his 
well or stream and makes it unavailable to 
him and this even when it is done from an 
improper motive or maliciously But that 
other owner cannot go on his neighbour s 
land dig there and take the underground 
water found there and justify his action 
because the wrater was running in undefined 
channels, as that would be trespass and be 
an actionable wrong These thmgs should 
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NOTES 

Meaning of Words — Ouner^ does not 
aecessanly mean absolute owner 42 M 567 
=37 M L J 28=50 I C 291 It mdudcs 
limited owner such as lessees or persons hav- 
ing denvaUve interest in the property 42 
M 567 An occupier of zemindan lands is 
an “owner” within the meaning of illustra- 
tion (/) to the sectioa 24 I C 685—1914 
M W.N 481 The terra “mlural nght" to 
drain covers only the nght to allow ram 
water falling on land of a naturally higher 
level to dram off by surface flow along 
whaterer lines the rvater could find its way 
on the neighbouring land The right to dram 
off water brought according to the custom 
and usages of the country along irngalion 
channels upon the land may also be said to 
be a natural right 44 I C 500=1918 M 
W N 167 Each upper owner in a system 
of connected tanks m different villages sup- 
plied with water by or through a permanent 
or artificial channel, is entitled m the flood 
season, to fill his tank, which is of sufficient 
storage capacity for Ayakut and they must 
subject to this, allow the water to flow freely 
on to the lower tank till the last of them is 
supplied 41 I C 24=6 L W S72 What- 
ever may be the means adopted to let out 
the surplus, the owner of the tank in such 
cases, cannot increase the storage capacity 
of his tank beyond its capacity at the beginn- 
ing which, m many cases, can only be proved 
by the customary flow of water 41 I C 24 
An easement ri^t to keep a latrine on ano 
tber man s land is unknown to law and can 
not be acquired by prescription 29 I C 865 
=19 C W N 864 

Riparian Rights— The lower proprietor 
owes a natural servitude without claim to 
compensation to the higher, in respect of 
water naturally flowing upon it but the 
higher land owner cannot exceed his natural 
right by sending water not going there natu 
rally Short of this the upper owner may 
mterfere with the flow of water 36 M 149 
=25 M L J 276 A nparian propnctor is 
entitled to use the water of the stream for 
irrigation of his lands without causing injury 
to other nparian proprietors 18 I C 284= 
37 M 369 (note) Natural stream — Intcrcep 
tion of flow of water by upper riparian 
owner — Stream and feeding channels flowing 
in well defined courses — Lower owner is 
entitled to sue for mandatory injunction 
ILR (1937) Mid 510=(1937) 1 ML 
J 216=1937 Mad 310=45 L W 188 
Riparian nght is a natural nght and is not 
lost by non user Until some other person 
acquires a right of easement to substantially 
diminish the water available to the owner* 
the nparian right cannot be affected or lost. 
KM I C 781=1927 M 1167 It is a nght 
incidental to the ownership of the land upon 
sshich the air or the water lies, just as much 
at IS the nght to make the siU deposited Iqr 
nters or the lava thrown up by a volcano 


or ram or snow falling from the sky 3 P. 
L T 53=64 I C 316 Erecting a dam across 
the bed of the river is a common method 
of using the water of a stream by a riparian 
propnctor 64 I C 316 Water of stream 
— -Diversion of, for purposes of irrigation — 
Permanent masonry structures — Diversion by 
putting up — Claim to right of — Evidence dis- 
proving but disclosing right to diversion by 
erection of temporary structures — Decree 
proper m case of 34 C W N 512=1930 
P C 42=58 M L J 285 (P C ) A npa 
nan proprietor should not take more water 
than he was taking before, but he can use the 
water to raise wet crop m lands m which it 
was customary to raise only dry crops 18 
I C 294=37 M 369 An easement exists 
for the benefit of the dominant tenement alone 
and the servient owner cannot insist on its 
continuance by the dominant owner or claim 
damages for abandonment 65 I C 84 If 
however water runn ng through an artificial 
channel on a neighbour’s land has all along 
been flowing to the plamtifTs land it is open 
to the plaintiff to mstst on its continuance 
on the footing of a lost grant or old arrange 
ment 65 I C 84 

Pebcolatinc Water.— T hough according 
to the theory of decisions about percolating 
water, no one, not even the owner of the 
soil under which it flows, has any property 
in such water till it reaches a defined channel, 
and though there is therefore no infringe- 
ment of any right of property by appropriat- 
ing such percolating water yet it is possible 
for an owner to be guilty of a breach of 
contract, if by appropriating underground 
percolating water from bis land, he causes 
diminution of a supply which he is obliged by 
Jaw to maintam Per Knsknan Pandalat. J , 
m 54 M 793=1931 M 284=z61 M L J 563 
The doctrine of percolating water flowing 
underground in undefined channels as settled 
by English decisions should not be applied to 
the water earned m sandy bed of an Indian 
river m dry months between monsoon to 
monsoon Necessary modifications must be 
made in the English law of flowing water to 
make it applicable to the trop cal countries 
54 M 793 As between owners of land no 
one has a right of property m water flowing 
underground in undefined and unknown 
channels by percolation As a consequence of 
this, one owner has no right of action against 
another, who by sinking wells or by other 
works on his own land, draws off and appro 
pnates the underground percolating water 
which would otherwise have flowed into his 
well or stream and makes it unavailable to 
him and this even when it is done from an 
improper motive or maliciously But that 
other owner cannot go on his neighbour s 
land, dig there and take the underground 
Mrater found there and justify his action 
because the -water was running in undefined 
diannels, as that would be trespass and be 
aa actionable wrong These things should 
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KOTES 

JlEA>m.c or Words — “Ov-wt^ does not 
cecessanly mean absolute owner 42 M 567 
=37 M L J 28=50 I C 291 It mcludts 
limited owner such as lessees or persons hav- 
ing derivative interest in the property 42 
M S67 An occupier of zemindari lands is 
an "owner" within the meaning of illustra 
tion (;) to the section. 24 I C 685=1914 
M W N 481 The term "natural right to 
dram covers only the right to allow rain 
water falling on land of a naturally higher 
level to dram off by surface flow along 
whatever lines the water could find its way 
on the neighbouring land The right to dram 
off water brought according to the custom 
and usages of the country along irrigation 
{iannels upon the land may also be said to 
be a natural right 44 I C 500=1918 M 
W N 167 Each upper owner in a system 
of connected tanks in different villages sup 
plied with water by or through a permanent 
•or artificial channel, is entitled m the flood 
season, to fill his tank, which is of sufficient 
storage capacity for Ayakut and they must, 
subject to this, allow the water to flow freely 
on to the lower tank till the last of them is 
supplied. 41 I C 24=6 L W S72 What, 
ever may be the means adopted to let out 
the surplus, the owner of the tank m such 
cases, cannot increase the storage capacity 
of his tank beyond its capacity at the beginn 
jng which, iti many cases can only be proved 
by the customary flow of water 41 I C 24 
An easement right to keep a latrine on ano 
ther man s land is unknown to law and can 
■not be acquired by prescription 29 I C 865 
■=19 C W N 864 

Riparian Rights— The lower proprietor 
owes a natural servitude without claim to 
oompensation to the higher, in respect of 
water naturally flowing upon but the 
higher land owner cannot exceed his natural 
fight by sending water not going there natu 
Tally Short of this the upper owner may 
interfere with the flow of water 36 bt 149 
=25 M L J 276 A riparian proprietor is 
entitled to use the water of the stream for 
irngation of bis lands without causing lujury 
to other riparian proprietors 18 I C 284= 
37 be 369 (note) Natural stream — intercep 
tion of flow of water by upper riparian 
owner — Stream and feeding channels flowing 
m well defined courses — Lower owner is 
entitled to sue for mandatory injunction 
1 L R (1937) Afad 510=(1937) 1 M L 
J 216=1937 Mad 310=45 LW 188 
Riparian right is a natural right and is not 
lost by non user Until some other person 
acquires a right of casement to substantially 
dimmish the water available to the owner, 
the riparian right cannot be affected or lost 
101 1 C 781=1927 M 1167 It is a right 
incidental to the oiv-nership of the land upon 
which the air or the water lies just as much 
as IS the nght to make the silt deposited by 
nvcrs or the lava thrown up by a volcano 


or ram or snow falling from the sky 3 P 
L T 53=64 I C 316 Erecting a dam across 
the bed of the river is a common method 
of using the water of a stream by a npanan 
proprietor 64 I C 316 Water of stream 
— Diversion of, for purposes of irrigation — 
Pennaneot masonry structures — Diversion by 
putting up— Qaim to nght of — Evidence dis* 
proving but disclosing right to diversion by 
erection of temporary structures — Decree 
proper in case of 34 C W N 512=1930 
P C 42=58 M L J 285 (P C ) A ripa- 
rian proprietor should not take more water 
than he was taking before, but he can use the 
water to raise wet crop in lands in which it 
was customary to raise only dry crops 18 
I C 294=37 M 369 An easement exists 
for the benefit of the dominant tenement alone 
and the servient ouTier cannot insist on its 
continuance by the dominant owner or claim 
damages for abandonment 65 I C 84 If 
however water running through an artificial 
channel on a neighbour’s land has all along 
been flowing to the plaintiff's land it ts open 
to the plaintiff to insist on its continuance 
on the footing of a lost grant or old arrange 
ment 65 I C 84 

Pebcolattoc Watoi.— T hough according 
to the theory of decisions about percolating 
water, no one, not even the owner of the 
soil under which it flows, has any property 
m such water till it reaches a defined channel, 
and though there is therefore no infringe 
ment of any right of property by appropriat* 
mg such percolating water yet it is possible 
for an owner to be guilty of a breach of 
contract, if by appropriating underground 
percolating water from hiS land, he causes 
diminution of a supply which he is obliged by 
law to maintain Per Krtshrtan Pandalai, J , 
m 54 M 793=1931 M 284=61 M L J 563 
The doctrine of percolating water flowing 
undergrourd in undefined channels as settled 
by English decisions should not be applied to 
the water carried m sandy bed of an Indian 
river m dry months b^veen monsoon to 
monsoon Necessary modifications must be 
made in the English law of flowing water to 
make it applicable to the tropical countries 
54 M 793 As between owners of land no 
one has a right of property in water flowing 
Underground m undefined and unknown 
channels by percolation. As a consequence of 
this one owner has no right of action against 
another, who by sinking wells or by other 
works on his own land draws off and appro 
pnates the underground percolating water 
which would otherwise have flowed into his 
well or stream and makes it unavailable to 
him and this even when it is done from an 
improper motive or maliciously But that 
other owner cannot go on his neighbour’s 
land, dig there and take the underground 
water found there and justify his action 
because the water was running in undefined 
channels, as that would be trespass and be 
an acbonab/e wrong These thmgs should 
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NOTES 

Meaning of Words — Owner*' does not 
necessarily mean absolute owner 42 M 567 
=37 M L J ^=50 I C 291 It includes 
limited owner such as lessees or persons hav- 
ing derivative interest m the property 42 
M S67 An occupier of zemindari lands is 
an owner within the meaning of illustra- 
tion (j) to the section. 24 I C 6S5=1914 
M W N 481 The term '"natural right * to 
drain covers only the right to allow rain 
water falling on land of a naturally higher 
level to dram off by surface flow along 
whateier lines the water could find its way 
on the neighbouring land The right to dram 
off water brought according to the custom 
and usages of the country along irrigation 
channels upon the land may also be said to 
be a natural right 44 I C 500=191& bl 
W N 167 Each upper owner in a system 
of connected tanks in different villages sup- 
plied with water by or through a permanent 
or artificial channel, is entitled m the flood 
season, to fill his tank, which is of suffiaent 
storage capacity for Ayakut and they must, 
subject to this, allow the water to flow freely 
on to the lower tank till the last of them is 
supplied. 41 I C 24=6 L W 572 What- 
ever may be the means adopted to let out 
the surplus, the owner of the tank m such 
cases, cannot increase the storage capacity 
of his tank beyond its capacity at the beginn- 
ing which, in many cases can only be proved 
by the customary flow of water 41 I C 24 
An easement right to keep a latrine on ano 
ther man s land is unknown to law and can 
-not be acquired by prescription 29 1 C 865 
=19 C W N 864 

Riparian Rights — ^The lower proprietor 
owes a natural servitude without claim to 
compensation to the higher, m respect of 
water naturally flowing upon itj but the 
higher land owner cannot exceed his natural 
right by sending water not going there natu 
Tally Short of this the upper owner may 
mterfere with the flow of water 36 M 149 
=25 M L J 276 A nparian proprietor is 
entitled to use the water of the stream for 
irrigation of his lands without causing injury 
to other nparian proprietors 18 I C 284 = 
37 M 369 (note) Natural stream — intercep 
tion of flow of water by upper nparian 
owner — Stream and feeding channels flowing 
in well defined courses — ^Lower owner is 
entitled to sue for mandatory iniunction. 
1 L R (1937) Mtid S10={1937) 1 M L 
J 216=1937 Mad 310=45 LW 183 
Riparian right is a natural right and is not 
lost by non user Until some other person 
acquires a right of casement to substantially 
dimmish the water available to the owner, 
the riparian right cannot be affected or lost 
IW I C 781=1927 M 1167 It is a nght 
mcnlental to the ownership of the land upon 
which the air or the water lies, just as mu^ 
as IS the right to make the silt deposited by 
nvers or the lava thrown up by a volcano 


or rain or snow falling from the sky 3 P 
L T 53=64 I C 316 Erecting a dam across 
the bed of the river is a common method 
of iismg the water of a stream by a riparian 
proprietor 64 I C 316 Water of stream 
— Diversion of, for purposes of irrigation — 
Permanent masonry structures — Diversion by 
putting up — Qaim to right of— Evidence dis 
proving but disclosing right to diversion by 
erection of temporary structures — Decree 

proper m case of 34 C W N. 512=1930 
P C 42=58 M L J 285 (P C ) A npa 
nan proprietor should not take more water 
than he was taking before, but he can use the 
water to raise wet crop in lands in which it 
was customary to raise only dry crops 18 
I C 294=37 M 369 An easement exists 
for the benefit of the dominant tenement alone 
and the servient owner cannot insist on its 
continuance by the dominant owner or claim 
damages for abandonment 65 I C 84 If 
however water runn ng through an artificial 
channel on a neighbour's land has all along 
l^en flowing to the plaintiff’s land it is open 
to the plaintiff to insist on its continuance 
on the footing of a lost grant or old arrange- 
ment 65 I C 84 

pEROiLATiNC WATER,— Though according 
to the theory of decisions about percolating 
water, no one, not even the owner of the 
soil under which it flows, has any property 
in such water till it reaches a defined channel , 
and though there is therefore no infringe- 
ment of any nght of property by appropriat- 
ing such percolating water yet it is possible 
for an owner to be guilty of a breach of 
contract, t! by appropriating underground 
percolating water from his land, he causes 
diminution of a supply which he is obliged by 
law to ma ntain. Per Knshmn Pandalat, J , 
in 54 M 793=1931 M 284=61 M L J 563 > 
The doctrine of percolating water flowing 
underground m undefined channels as settled 
hy English deasions should not be applied to 
the water earned m sandy bed of an Indian 
nvcr m dry months between monsoon to 
monsoon Necessary modifications must be 
made in the English law of flowing water to 
make it applicable to the tropical countries 
54 If 793 As between owners of land no 
one has a right of property m water flowing 
underground in undefined and untmovvn 
channels by percolation. As a consequence of 
this, one owner has no right of action against 
another, who by sinking wells or by other 
works on bis own land, draws off and appro 
priates the underground percolating water 
which would otherwise have flowed into his 
well or stream and makes it unavailable to 
him and this even when it is done from an 
improper motive or maliciously But that 
other owner cannot go on his neighbours 
land, dig there and take the underground 
water found there and justify his action 
because the water was running in undefined 
channels, as that would be trespass and be 
an actionable wrong These things should 
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NOTES 

Meakivc op Words — “Oicnet^ does not 
cecessanW mean absolute ovmcr 42 M 567 
=37 M L J 28=50 I C 291 It includes 
limited owner such as lessees or persons hay- 
ing derivative interest in the property 42 
II 567 An occupier of zemindari lands is 
an “owner" within the meaning of illustra- 
tion (i) to the section. 24 I C 6SS— 1914 
M W N. 481 The term “natural right* to 
drain covers only the right to allow ram 
water falling on land of a naturally higher 
level to dram off by surface flow along 
whateier lines the water could find its way 
on the neighbouring land The right to dram 
off water brought according to the custom 
and usages of the country along irrigation 
channels upon the land may also be said to 
be a natural right. 44 I C 500=1918 M 
W N 167 Each upper owner in a system 
of connected tanks m different villages sup 
plied with water by or through a permanent 
or artiBaal channel, is entitled m the flood 
season, to fill his tank, which is of sufficient 
storage capaaty for Ajakut and they must, 
subject to this, allow the water to flow freely 
on to the lower tank till the last of them is 
supplied. 41 I C 24=6 L W 572 What- 
ever may be the means adopted to let out 
the surplus the owner of the tank m such 
cases, cannot increase the storage capacity 
of bis tank beyond its capaaty at the beginn 
ing which, m many cases can only be proved 
by the customary flow of water 41 I C 24 
An easement right to keep a latrine on ano 
ther man's land is unknown to law and can 
-not be acquired by prescription 29 I C 865 
=19 C W N 8M 

Riparian Rights — ^Thc lower proprietor 
owes a natural senitude without claim to 
oompensation to the higher, in respect of 
water naturally flowing upon itj but the 
higher land owner cannot exceed his natural 
right by sending water not going there natu 
rally Short of this the upper owner may 
interfere with the flow o! water 36 M 149 
=25 M L J 276 A ripanan proprietor is 
entitled to use the water of the stream for 
irrigation of his lands without causing injury 
to other riparian proprietors 18 I C 284= 
37 is. 369 (note) Natural stream — Intercep- 
tion of flow of water by upper riparian 
owner — Stream and feeding channels flowing 
in well defined courses — ■'Lower owner is 

entitled to sue for mandatory injunction. 
I L R (1937) Mhd 510=(1937) I M L 
J 216=1937 Mad 31(7=45 L W 188 
Riparian right is a natural right and is not 
lost by non user Until some other person 
acquires a right of casement to substantially 
dimmish the water available to the owncTf 
the riparian right cannot be affected or lost 
IW I C 781=1927 M 1167 It is a right 
incidental to the ownership of the land upon 
which the a r or the water lies just as much 
at IS the right to make the sitt deposited by 
rivers or the la\a thrown up by a volcano 


or nun or snow falling from the sky 3 P 
L T S3=M I C 316 Erecting a dam across 
the bed of the river is a common method 
of using the svater of a stream by a riparian 
propnetor 64 I C 316 Water of stream 
— Diversion of, for purposes of irrigation — 
Permanent masonry structures — Diversion by 
putting up — Qaim to right of— Evidence dis- 
proving but disclosing right to diversion by 
erection of temporary structures — Decree 
proper m case of 34 C \V N 512=1930 
P C 42=58 M L J 285 (P C ) A npa 
nan propnetor should not take more water 
than he was taking before, but he can use the 
vv-atcr to raise wet crop m lands m which it 
was customary to raise only dry crops 18 
I C 291=37 M 369 An easement exists 
for the benefit of the dominant tenement alone 
and the servient owner cannot insist on its 
continuance by the dominant owner or claim 
damages for abandonment 65 I C 84 If 
however wafer runn ng through an artiflual 
channel on a neighbour’s land has all along 
been flowing to the plaintiff’s land it is open 
to the plaintiff to msist on its continuance 
on the fooling of a lost grant or old arrange- 
ment 65 I C 84 

Percolating Watta.— Though according 
to the theory of decisions about percolating 
Walter, no one, rot even the owner of the 
soil under which it flows, has any property 
in such water till it reaches a defined channel 
and though there is therefore no infringe- 
ment of any right of property by appropnat 
ing such percolating water yet it is possible 
for an owner to be guilty of a breach of 
contract, if by appropriating underground 
percolating water from his land, he causes 
diminution of a supply which he is obliged by 
law to maintain. Per Knshran Pandabt, J , 
m 54 M 793=1931 if 284=61 M L J 563 > 
The doctrine of percolating water flowing 
underground m undefined channels as settled 
by English decisions should not be applied to 
the water earned in sandy bed of an Indian 
river m dry months between monsoon to 
monsoon Necessary modifications must be 
made m the English law of flowing water to 
make it applicable to the trop cal coimtnes 
54 if 793 As between owners of land no 
one has a right of property in water flowing 
imderground in undefined and unknown 
channels by percolation. As a consequence of 
this, one owner has no right of action against 
another, who b> sinking wells or by other 
works on his own land draws off and appro 
pnates the underground percolating water 
which would otherwise have flowed into his 
well or stream and makes it unavailable to 
him and this even when it is done from an 
improper motive or maliciously But that 
other owner cannot go on his neighbour s 
land dig there and take the underground 
water found there and justify his action 
because the water was running in undefined 
channels, as that would be trespass and be 
an actionable wrong These thmgs should 
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(5) The nght of every owner of immoveable property (subject to any law 
_ , for the time being in force) to enjoy without distur- 

another the natural advantages arising from 
Its situation 


Illusiratiimt of tht Rights abase referred to 

(o) The exclusive nght of every owner of land in a town to build on such land, subject 
to any municipal law for the time being in force 

(b) The nght of every o\vner of land that the air passing thereto shall not be unrea onably 
polluted by other persons ’ 

(f) The right of every owner of a house that hu physical comfort shall not be interfered 
with materially and unreasonably by noise or vibration caus^ by any other penon 

(d) The nght of every oivner of land to so much light and air as pass vertically thereto 
(«) The nght of every owner of land, that such land in its natural condition shall have the 
lupport naturally rendered by the subjacent and adjacent soil of another person 

Explanalton — Land is in its natural condiUon when it is not excavated and not subjected to 
arnfiaal pressure , and the ‘ subjacent and adjacent soil ’ mentioned in this illustration means 
such soil only as in its natural condition would support the donunant hentage in its natural condition 
(/) The right of every owner of land that, within hia own limits, the water w hich naturally 
passes or percolates by, over or through hu land shaU not, before so passing or percolating, be un- 
reasonably polluted by other persons 

(g) The nght of every owner of land to collect and dispose within his own limits of all water 
under the land which does not pass in a dehned channel and all water on its surface which docs 
not pass m a defined channel 


NOTES 

be done on one's own property 54 M 793 
The right to take from an irrigation channel 
such water as may be reasonably required 
for the cultivation of a second crop of the 
customary character upon the suit land and 
for this purpose to construct, whenever 
necessary, a ehappakalu or temporary groyne 
of the required length in the bed of the irri- 
gation channel is not of too mdeiluto a eha 
facter to be incapable of acquisition by pre 
icnption 58 I A 195=54 M 427=61 M 
L J 1 (P C ) 

Sec 7 (b) —The owner of higher lands 
IS entitled to discharge surface water over 
adjacent lower land 41 I C 863=22 C W 
N 666 Where owing to the silting up of a 
stream into wh ch the water thus discharged 
ultimately flowed/ the level of the bed of the 
stream became higher than the adjacent 
lower land to tie inconvenience thereof held 
that dominant owners were still entitled to 
exercise their rights 22 C W N 666 
A pbmliff cannot claim damages for injury 
caused to the crops on his land by the shade 
Qused by trees standing on his neighbour s 
land 19 N L R 191 = 1924 N 69 It can 
not be said that every onmer of a field has 
the nght to hive the sun's rays fall on it 
^om every possible direction 1924 N 69 
There cannot be suvh a right, for if it were 
allowed the u<c and enjoyment of the adjoin- 
u“g fields by their owners would be 
"ry largely res’ncled 1924 N 69 
S'cry owner has got the nght to 
^ten afertures t»i / ir <* c-n viH and 
unless by doing «o he invades the privacy 
of any other pre exist ng and well eital 1 shed 
riebt ves’ed m his neighbour, the latter can- 
not force him to close the aperturev The 
or ghbour's renetly is to build on his own 
laoit or ctt'crwisc obstruct the apertures 
L &47 

CC M —'¥9 


Sec 7, Ulus (e) —Where the defendant, 
who was the owner of the land adjoining 
that of the plaintilT, dug a drain at a d stance 
of about 2 feet 2 inches from the plaintilT's 
wall to a depth which went below the founda- 
tion of the plainlifTs wall and the plainlifT's 
wall collapsed as a result of it and the plain 
tiff brought in a suit for damages, held that, 
as there was artificial pressure upon the 
bu.ldmg of the plaintilT and that artificial 
pressure had produced a greater stress than 
the stress which tie suil was able to bear 
when deprived of the support of the sub- 
jacent soil of the defendant the plaintiff 
could not succeed unless he proved the right 
of easement for 20 years 1930 A L J 310 
=1929 A 885 The right of support of land 
in its natural condition by adjacent land is 
a natural right and incidental to the owner- 
ship of property Any change m tl e land 
supported which converts its natural charac- 
ter into an artific at character such as would 
be caused by placing buildings upon it or 
excavatng it would obviously impose a 
changed or increased burden on the adjoining 
tan I the effects of which would rot at er cr 
increase the previous obi gation imtess the 
existence of an casement could be proved 
1929 A. 88S The nght to the support of land 
in Its natural state vertically bv the subjacent 
s’ra a and laterally ly tl e adjifcrl *o 1 is a 
nght to which the owner of t*-e surface is 
of common nght pnma fane cniitird. The 
rgbt of an owner of lard to ih- strp*^rt 
from adjacent or subjacent toil is not that 
the substance supror ing h s so 1 shall not 
be removed but that t*'e enjoymert of b s 
land be not d sturled bv ib* removal of »ti 
support 11 R 47=143 I C 292=1513 R 
IS Ser eUo 19JD A 1 J 3-9 «9 C 363 
=151 I C t/J=19J2 C ^2 , . 

Illcs (e) — In'*an Cotrl* * 

I'bera! la reeegn-s rg as 
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(A) The nght of every owner of land that the water of every natural stream tvhich passes 
by, through or over his land in a defined natural channel shall be allowed by other persons to fiotv 
within such owner’s limits without interruption and without material alteration in quantity, direc* 
Uon, force or temperature , the right of every owner of land abutting on a natur^ lake or pond 
into or out of w hich a natural stream flow, (hat the water of such lake or pond shall be allots ed by 
other penons to remain within such owner’s limits without matcnal alterauon in Quantity or tempe- 
rature ' ^ 

(0 The right of every owner of upper land that water naturally rising m, or falling on such 
land, and not passing in defined channels, shall be allowed by the owner of adiaccnt lower land to 
run mturally thereto 

(j) The right of every ow ner of land abutting on a natural stream, lake or pond to tise and 
consume its water for drinking household purposes and watenng his cattle and sheep and the 
right of every such owner to use and consume the water for imgaUng such land, and for the purposes 
of any manufactory situate thereon, provided that he does not thereby cause material inturv to other 
like owners ■* ’ 


Expi, -A mluial stream ii a stream vihathcr permanent or .Mormitlent, tidal or t.delssi 
md !!<»*> Iry -Iio oporal.oo of nature only ’and m a natural 


NOTES 

natural rights of as strong a character as any 
other, provided the lower riparian owners 
are not injured and the quality and the wide 
participation of the benefits of the natural 
stream are not interfered w th 34 M L J 
223=43 I C 113 In India a riparian owner 
must be confined to the land which is on the 
bank of the stream or which extends from 
that bank to a reasonable depth in land 34 
M L J 223 A depth of more than half a 
furlong would usually be unreasonable 34 
M L J 223 The right of a riparian owner 
IS not restricted to lifting up of water from 
a natural stream and carrying it at once to 
the land but extends to the temporary stor- 
age of water in wells before carrying it on 
to the irrigated lands 34 M L J 223 
Every land owner has a natural right to 
collect and retain upon hiS own land the sur- 
face water not flowing in a defined channel 
and put it to such use as he may desire 4 
P T T 81=2 P 110 He may also allow 
it to flow away m the usual course of nature 
upon the lower lands of his neighbour and 
cannot be bound to prevent it from so doing 
2 P 110 He cannot do this however by 
an artificial discharge upon his neighbours 
land unless he has acquired an easement which 
his neighbour is bound to submit to 2 P 
110 If he should acquire such an easement 
the owner of the servient tenement acquires 
no reciprocal rights as against the owner of 
the dominant tenement with regard to the 
surface water, that is, water not passing 
through a defined channel 2 P 110 But 
see also 65 1 C 84 

Sec 7, lllus (h), (i) and (j) —No 
riparian owner is entitled to obstruct a 
public river 21 Cr L J 55=54 I C 407 
Riparian owner has a nght to the usufruct 
of the river or stream which passed through 
Ins land This is not an al solute or ex 
elusive right to the flow of the water but 
to the reasonable enjoyment of the same 
10 I C 181 The right which an upper 
owner has to allow ram water on his land 
to flow out to the adjacent tenement is a 
natural nght under the Easements Act 


A L J ^86=193S All 363 A r.par.m 
owner is not entitled to impound the water 
llonini: in drfined and natural channels, but 
.is wtitl^ only to use it as it passes The 
rights of a riparian owner arc subject to the 
right of a lower riparian owner to have the 
water of the channels or streams flow m 
the customary manner down to him Inter 
fercnce with such flow is an actionable wrong 
where the flow is totally cut off 
Vt 31D=(1937) 1 MLJ 216 (F 

?8S*’ Tl'" ^ LW 

loo There is a natural right of drainage 
from higher lands to lower lands of water 
flowing m 1 he usual course of nature md in 
undefined channels This principle is cm 
billed in III (I) to S 7 of the Easements 
Act But the right of the superior pro 
prietor is not quite absolute It would not 
lor mst^ce be within his nght to introduce 
water which was foreign to the land Fur 
thcr there is no obligation upon the owner 
ot the lower land to submit to an artificial 
l,'^. ’“S neighbouring 

lands When land is so located that water 
naturally or in the course of ordinary agn 
cultural operations descends from the estate 
proprietor to the inferior 
estate the owner of the latter cannot do 
anything to prevent the course of such 
7 A A proprietor may dram 

his land and the proprietor below must re 
c«vc the water so drained, but the upper 
by adopting a particular 
or by introducing altera 
drainage cause the dram 
his neighbour’s land in an 
injurious manner The upper owner fur 
th«. IS not entitled to do anything that will 
Jh tenement W water 

which would not naturally come there The 
bas no doubt the right to 
^lect the water falling from the higher 
l>ody m the course of dram 
that right is again not 
. That can only be done without 

SSi ‘nter'or tenement 47 L W 

564=1938 Mad 649=(1938) 2 M L J 108 
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See also 18 Pat L T. 806=1938 Pat 71. 
1938 Pat 73=174 I C 710 It is now well 
settled that the right of an upper land owner 
to throw his surface water on to land at a 
lower level is a natural right, and not m 
the strict sense of the word 'an easement’ 
In other words, it is a right which is not 
acquired, but is an incident of property 
owing its origin to the disposition and ar 
rangetnents of nature It is incapable 
therefore of being lost by non user or ex 
tinguished permanently, and the maxim 
"/antaum presenpium ijuantum pajifsetum" 
has no application But these natural rights 
and liabilities may be altered by contract or 
grant express or implied as well as by en 
joyment of an adverse easement obstructing 
the flow of the water from the higher to 
the lower ground It follows therefore, 
that if any artificial alteration is made in 
the configuration or disposition of the lands 
or any conditions are otherwise created af 
fecting the exercise by the upper owner of 
his natural right to discharge his surface 
water to the lower level such as by excavat 
ing a khal or channel between the h%o tene 
ments then this fact alone will not be sulH 
cient to determine whether the natural right 
IS thereby merely suspended for the time 
being or finally extinguished Tlie purpos 
cs for which and the circumstances m which 
the altered conditions are brought into ex 
istence as well as the subsequent mode of 
user or enjoyment will all have to be looked 
lido 74 C L J 95 An owner of a piece 
of land has a natural rigid to drain efl the 
ram water that collects on his land into the 
adjoining lands belonging to another lower 
doivn In India the right of an agriculturist 
to dram off into the lower lands the water 
brought into Ins land for ordinary agnciil 
tural operations is a customary right and 
not a natural right (Dictum of SaJasttn 
/fiyar / to the contrary in 1918 M W N 
167 not approved ) Every laiulmvncr has a 
natural right to deal with his surface dram 
age water as he pleases, he can collect it 
and ii«c It on his own land or he can let il 
find Its wav by gravitation to his neighbour's 
land if that is at a lower level than hts own 
land hut the owner of the lower land may 
acquire by prescription as an easement res 
tncting tins natural right, the right to throw 
water liaek to the land at a higher lescl 
Hence where the owner of the lower land 
has acquired an easement to restrict the 
natural flow to such an extent as it may be 
restrictcil by a bund wbicli has been in ex 
istenee (or oxer 25 xcars, the owner of the 
b gber land cannot claim to breach the bund 
It a particular point to let out the water un 
less I e has acquired such a right as an ease- 
ment (H ncAf V //etwrrf 24 R R IW, 

1 M its and 21 C fSfiS Rel on ) 14 R 
544=163 1 C 453=19Vi R 2S2 9ee cJif 
17 Mxs 1 J 123 =44 JJxs 1! C R 105 
The owner can exernse tbis npl-t to dram 
C'fl the water that collects on tis land or 


*s brought info his land, by opening 
vents m the bund which he has put up along 
the boundary between his land and the ad 
joining land lower down, so long as no 
damage is caused to the owner of the adjoin- 
ing land 52 M 426=1929 M 337=56 M 
L J 311 The right of a riparian owner to 
use the water of a stream either for irriga- 
tion or manufacture is an extraordinary use 
of water and is»subjcct to the condition that 
the use of the water by other proprietors 
should not be affected 51 I C 949 Natu 
ral stieam — Riparian owners — Rights of — 
Interception of flow of water by upper ripa 
nan owner — Stream and feeding tributaries 
flowing m well defined channels — Right of 
loxver owner to sue for mandatory injiinc 
fion 168 I C 337=1937 M 310=(I937) 

1 M L J 216 It IS not rightful to a higher 
ripanan oxxner to use the xvatcr for irriga 
lion in such a way as to interfere with an 
casement acquired by prescription by n loi/cr 
riparian owner 44 I C 19 Wlicre 
through his own fault flood xvater accumu- 
lates on a man’s land, his neighbour is en- 
titled to put up bunds to protect hiS hnd 
Tlie former cannot claim a right of natural 
drainage and restrain the latter from put 
ting up the bund J R 427=1924 R 86 
Natural right of drainage— Extent of right 
107 I C 203 24 N L R 122=1928 N 18-1 
Where a stream, having a continuous flow 
at ihe beginning, subsequently diverts it«elf, 

It IS a natural stream and the owners of the 
land below cannot put a dam across it to tlie 
damage and injury of upper owners M 
L j. ^=^ I C 800 \Vhcre there is *i 
competition between the rights of the owner 
of land on a higher level to allow water to 
pass in Its natural flow without ohstructioi 
and the rights of the owner of the ?oi cr 
land to use it as he pleases the latter’s 
right must give way to the former In 
such a ca*c the owner of the low er Ian 1 can 
not erect a bund to obstruct the flow of 
xx-atcr 52 I C 128 An ovmer of land 
through which a riser or other natural chan 
ncl flows IS not bound to clean it though be 
IS bound withm certain limits as between 
himself and other riparian ossmers not to do 
anything which will obstruct the flow of 
water or matenally in’erfcrc with thnr 
rights 33 A 619=8 A L J WO A ri'^ 
nan proprietor can only t^e for the pir 
pose of irrigation so much water as is neecs 
sary without materially dimnishmg wfia! is 
allowed to descend 52 I C 276=20 Cr 
L ) 612 Under certain cirn-mstancrs, 

and proxided the flow of wafer in the stream 
ss not materially prejudiced t"d interfereJ 
with, an t-pper riparian owner may favc a 
riglt to dixert water fo' the pirposes of 
imcalion esm In the pufimg t.p of a 
1934 M 583=40 L \V. 373=67 M I J 373 
The quantilT of wafer that can be abstrarfol 
awl used without mfrirgisg that essmaJ.1 
eondmen riust = all cases l< a guesfKei ef 
circumstances. depcad=g mairJy cpcei ib^ 
«rc €xf the shears and the prepcrtien wf xf» 
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CHAPTER II 

The Imposition, Acquisition and Transfer of Easements 
8 An easement may be imposed b> any one in tlic circumstances, and to 
Wio may impose casements to which he may transfer his interest 

in the heritage on which the liabilit) is to be imposed 


NOTES 

the \\ater bears to entire value 52 I C 
276 Riparian proprietors can permanently 
divert water for agriculturll purposes md 
irrigation The question is whctlier the use 
vias reasonable haMng regard to the custom 
of the adjoining countrj 43 I C 235=3 
Pat L J 51 Where a riparian owner lias 
made a diversion for the irrigation of Ins 
own tenement the surplus water which 
would otherwise he wasted ma> be taken in 
a channel by another riparian owner to irri 
gate his land 43 I C 235 The polio of 
law should be to encourage and protect all 
beneficial use of the water 43 I C 235 
As to limitation for suit, see tbtd 
Natural lake or maduga belonging to Go 
vernment bounded by Zammdari villages— 
Riparian rights— Right of Zamindar to use 
lake water for irrigation of lands abutting 
on the lake free of charge— Right of Go 
vernment to levy water cess 163 I C 87 
=1936 M 550 

Rioht to put a dam —Plaintiffs as lower 
riparian proprietors sued the upper riparian 
proprietors complaining that the putting up 
of a dam by the defendants higher up inter 
fered with the flow of water iti the stream 
and claimed a declaration that the defen 
dants had no right to use the water for 
irrigation a direction for the demolition of 
the dam put by the defendants and for a 
permanent injunction prohibiting the defend 
ants from ever putting up a dam across the 
river The defendants m their written 
statement claimed that what they did was in 
the exercise of their riparian rights as upper 
owners and did not plead any special rights 
founded on contract, custom or prescription 
The lower appellate Court framed the m 
junction m the form that the defendants be 
prohibited from putting up such a dam as 
will cause diminution to the flow of water 
to which plaintiRs would be entitled Held 
that in the light of the rights declared by 
tils (It) and (;) of S 7 of the Easements 
Act the proper decree to be passed was to 
declare that the defendants are entitled to 
such rights m the stream as belong to an 
upper riparian owner and that they are not 
entitled to put up the dam complained of in 
the plaint and to restrain them their agents 
and servants by an injunction from inter 
fermg with the stream in such a way as to 
dimmish materially the flow of the stream 
1934 M 583=67 M L J 373 


Precarious supply of water— No Riem 
OF Easement -Where there has been n< 
continuous and consistent use of the walei 
by the owner of hncls lower down by thi 

could be deemed beneficial m some 


>cars the water was insufficient and in some 
years it was excessive, he cannot be held to 
Ime obtained any prescriptive right to the 
supply of water m sufficient quantity 56 
M 696=1933 M 646=65 M L J 179 
Privacv, RtCHT OF — ^Therc is no inherent 
right to privacy and such a right, if it can 
arise at all can arise only by prescription 
grant or local usage 10 P 280=133 I C 
P 212 See notes under S 18 

utfra 

Sec 8 —An casement right can be con 
ferred by the owner of the senient tene 
mMt for <ash consideration and whether it 
takes the shape of a sum paid in cash once 
for all or paid from time to time cannot 
make any difference in tlie legal nature of 
llie right conferred on the owner of the 
^miMnt tenement 27 I C 920=2 L W 
27 Uninterrupted enjoyment to raise a 
presumption of right, must have "been ac 
quiesced m by the owner of the servient 
tenement where from continued user the 
Court is asked to presume a grant of a 
right of way 54 I C 936 Knowledge of 
such user on tlie part of the servient owner 
IS an essential condition to the acquisition 
of an easement 54 I C 936 The pre 
sumption of lost grant is allowed only when 
the enjoyment of easement cannot be other 
wise accounted for 50 I C 933, 1927 C 
363 A Tight of way can be created by a 
verba! agreement 9 Bur L T 222=34 I 
h,.:. L a grant of an easement 

an es by implication on a conveyance of 
land depends on the intent of the parties, 
which must clearly appear, in order to de 
termme the intent the Court will take into 
TOnsidcnition the circumstances attending 
particular situation of 
the parties and the slate of the thing granted 
This principle holds only where there is no 
r to the matter 36 

K ® acquired as an ease 

fL . Where a zammdar has been 
hfrLi. a channel for irrigating 

permanent 

settlement the Court mav presume from the 
enjoyment a right to 
of charge Though an 
grant of an easement is not discovered 
T 'X'ilf’c presumed 45 I A 302 
A ^ 724 =24 C W N 446 (P C ) 

*t,. 5*0; acquire an easement against 

another tenant of the 
Mme landlord llg I C 225=1929 A 862 
A tenant can acquire a right of easement to 
^.,5. "'eJl standing ih the ad 

joining land held by another tenant under 
Hie same landlord 118 I C 225=1929 A 
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JHustrattcKS 

(а) A u Si tenant of B's land under a lease lor an unexptred term of t>vcniy jran, and hu 

power to transfer his interest under the lease A may impose an easement on the land to continue 
during the time that the lease costs or for any ^rtcr period * 

(б) < IS tenant for hw life of certain land wth ttmainder to B absolutely i caiuTOt, 
unless wth B’s consent, impose an easement thereon which tnll continue afler the dctcmunation 
of his Jife-mtcrest- 

(r) .4, £ and C are oxitvncn of certain land ^ cannot without the consent of il and 
impose an easement on the land or on any part thereof 

(d) A and B are lessees of the same lessor, A of the field X for a term of five )ean, and D 
of a £dd J for a term of ten years, A’a interest under his lease « transferable , il j is not A may 
impose on X, m favour of B, a ngbt of veay terminable with A t lease 

9 Subject to the provisions of sccuon eight, a sertient owner may impose 
p on the servient hentage any casement that does not 

cmen owners. lessen the utility of the existing ciscmcnt Hut he cannot 

tvithout the consent of the dominant owner, impose an easement on the sen icnt 
hentage which would lessen such utility 

Illu$tntums 


(a) A has in respect of his null, a nght to the ummerrupicd flow thereto, from sunnse to noon 
of the water of B » stream B may grant to C the nght to divert the water of live stream from noon 
to sunset provided that As supply u oot tliercby diminished 

(b) A has, m respect of his house, a nght or way ov er 2? j land B may grant to C, as the 
owner of a neighbouring farm, the nght to feed his cattle on the grass growing on the Way pro- 
vided that d’j nght of way is not thereby obstructed 


10 Subject to the provisions of section ciglit, a lessor miy impose, on the 
L=.)r a,d nior.,«<,r property loas^td, any ciscmeni that do« not doro„-atr 

* from the rights of the lessee ns sucli, and a mortgigor 

may impose, on the property mortga^, any ciscmcnt that docs not render llte 
security insufliacnt But a lessor or mongigor cannot, without the consent of 
the lessee or mortgagee, impose my other ciscmcnt on sucIi property, unless it 
be to take eficct on the termimtion of the Icisc or the rcdcmp'aon of the mortgage 
Explanation — A security is insufliaent within the meaning of this section 
unless the value of the mortgaged property exceeds by onc«third, or, if consisting 
of buddings, exceeds by onc-lnlf the imouiit for the time being due on the mort- 
gage 


It No lessee or other person hiving i derivative interest may impose on the 
property held by him as sucli an c iscmcnl to take cflfcct 
iftcr the expiration of lua own interest, or in derogition 
of tighi of the lessor or the supenor propTitvor 


NOTES 

862 The nature of a permanent tenure u 
Such that It permits of the creation of ease- 
ments by Its holder 115 I C 8^=:J929 
P. 121 The public, as such, cannot acquire 
the ownership of immovable property or aa 
easement on such property by prescription 
Cut ll e user by the public may be evidence 
of a deification 44 kl 1 J C3&=47 M 
116=1923 M 624 A dedication to be valid 
must be to the public at targe and not to 
any section of « 47 M lift As to coo 

struction of deed* granting casement^ srx 
19 B 799. 60 r R 18SS \Miere iberc ts 
an express grant of t prirale riglt of way 
to a pafticulaT p’aee, to the vmestTKteil n»e 
of which the grantee of the tight of way is 
enlitleil, the grant is not to be rntrseted to 
aeeesi to the land for lie purpose for »hKh 
the access would be required at ll»e time of 
the grant NS’liere aa arratd the dcfrrtd 
ar‘s were given a ngbt of way to ti»ejf 
ho-.re asy otcy a 


courtyard belonging to the plamtsfTs am! 
subsequently built a new privy in their 
house the right of way granted to them In 
eludes a right of passage for the privy 
cleaner 34 Bom 1 R 11V1=:1932 B 574 
Tlic mere fnding tliat a /oraafj is oil is no 
find OR m law ll at ea'emetU has been rua 
flished with respect thereto 1 C 92? 
=JL L J 58 

pAarTts —In a siit rrlatmg to eascmenfi 
all vement owners ate neeestary patties 
UC v 15 

Sec 9 —Appliealioo of seetK?n fo mit> 
mary nglts SfftA 497 

See 10 klorrcAcoa— K icut to r»fAT» 
tA*TSi»VT tJi MovTCAan 1>K9 — Xfoftjsr'* 
has no tight to create any easetitel over 
tie rsoitgjgrJ land to l*»e iif*f inert of lt>e 
mortfirees without fhetr corseni (e> I R 
4«i Rel os } J«9 1 C C2)=19>l L. 
197 

Bee. If^Ald^icgb a t<x«t <a.ere< 
•cq^eT a preK/ij-Ur* r*<‘i eaierieei tn 
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12 An easement may be acquired by the owner of the immoveable pro- 
perty for the beneBcial enjoyment of which the nglit 
Who may acquire ease- created, or. On his behalf, by any person in possession 
of the same 

One of two or more co-owners of immovable property may, as such, with 
)r without the consent of the other or others, acquire an casement for the benefiaal 
'njoyment of such property 

No lessee of immovable property can acquire for the beneficial enjoyment 
other immovable property of his own, an easement m or over the property com- 
prised in his lease 

Easements of necessity and *3 Where one person transfers or bequeaths 

quasi easements immovable property to another, — 


NOTES 

land belonging to his lessor he may claim 
a right of easement based on immemorial 
user 36 C L 161=50 C 356=1923 C 
B Where the enjojment of a right to take 
water from the landlord s tank was con 
tmued uninterrupted for a long senes of 
years such enjoyment should be attributed 
to a legal origin and the Court should pre 
Bume a grant or an agreement SO C 356 
A tenant can establish his right to irrigate 
Ills field from his landlords tank by proof 
of open and continuous user from time 
immemorial SO C 356 If the user of the 
easement had actually commenced before the 
property over which it was claimed passed 
into the possession of the lessee the mere 
fact of the intervention of such tenancy 
should not be sufficient to defeat the right 
acquired by the lapse of time unless indeed 
it IS further shown that the landlord up to 
the time he granted the lease was in igno 
ranee that any such right was claimed 36 
C L J 161=50 C 3S6 
Sec IZ — Tenants m the dominant tenc 
ment enjoying an easement as of right 
acquire it for the landlord 31 I C 549= 
19 C W N 1211 See also 1938 A L J 
436=1938 All 293 (F B ) He cannot 
acQuire it as against the landlord 29 C 
363=9 C W N 856 14 A 185 (F B ) 
See also 1 C W N 151 Where a person 
IS m possession of the property on behalf 
of the owner and enjoys the easement he 
can claim casement under S 12 151 I C 

141=1934 A 527 A tenant can acquire by 
prescription the right to irrigate his fidd 
from the landlords tank by open and con 
tinuous user 18 1 C 597 A tenant of 
land having even a permanent tenancy can 
not acquire an easement by prescription in 
other lands of hts lessor 38 M L J 28= 
54 1 C 94S Wliere a common third 
person is a tenant of both the plaintiff s and 
defendant s shops and the plaintiff through 
his shop claims a right of way over the land 
of the defendant it is not open to the defen 
dint to contend that the period during which 
the said third person was a tenant of the 
defendant and tl e plaintiff should be exclud 
«d from the period of 20 years during which 
the plaintiff claims to have enjoyed the 
right of way 1939 A L J 68=1939 All 


339 

Secs 12 and 15 — According to S 12 
It is the owner of the immovable property 
who alone can acquire an endorsement A 
right of way or other easement mentioned 
m S 15 must have been enjoyed m the 
manner laid down therein by the owner or 
occupier of the dominant heritage As 
such the user of a particular pathway by 
the visitors to the dominant heritage could 
not confer a right of way m respect of it 
on the owner of the dominant heritage 
1939 A 90=1938 A L J 1142 The lessee 
IS not in the position of an owner of immov 
able property under S 12 for the purpose 
of a fight of way Though he may be an 
owner of immovable property for purpose of 
acquiring easements under the first and 
second paragraphs of S 15 when a case of 
right of way arises he comes under the 
third paragraph of S IS and anything 
which he would acquire would be as the 
person m possession of the land which is his 
site and he would acquire for the benefit of 
the owner of the site I L R 1938 All 
5^=1938 A L ; 436=1938 All 293 (F 
f ) See also 19 C W N 1211=31 I C 
549 In the case of a lessee of a site who 
IS also the owner of the house which he 
has built thereon so far as the use of light 
or air or support for his build ngs is con 
cemed he is an owner of the build ng and 
may under the first two paragraphs of S 15 
acquire such easements and he would not 
acquire them ^r any one except himself 
under t. 12 But when the question arises 
oi a right of way or a right to flow of water 
he comes under paragraph 3 of S 15 and 
anything which he would acquire, would be 
as the person in possession of the land which 
IS his site and he would acquire on behalf 
?7n O'^'^er of the site 

179 I C 884=1930 Sind 39 

What are Easements of 
Necessity — Easement of necessity means 
an easement absolutely necessary for the 
Ihe dominant tenement and not 
merely one necessary for the more con 
enjoyment 38 A 467=9 I C 628, 
I* A L J 672=50 I C 646 48 I C 670 
I C 414=1937 
OWN 252=1937 0 263, 1937 Pat 589, 
154 I C 468=1935 R 56 90 I C 900= 
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NOTES 

1925 M 6?0 An cajcmcnt of 
one \%liich the law creates accortlinR to the 
•loctnne of implteJ prant in a parliculir 
case MIC 5(M U is one SMthout 
wfucli the dominant tenement cannot be used 
at all dbxd ) 1923 O 250 (15 A 270, 
33 A 467. 19 B 79. 2S M 49-- Ref to) 
The scheme of S It is rcrfectly clear It 
proMtfes for *ix different situations which 
maj arise where one person transfer* or 
bequeaths immos-able properli Os (e) 
and (d) deal with the effect on the trans 
fcTor s rights Tlic dominant herilage is 
onls entitled to the quasi easements if thes 
are anparent and continuous sshere pro 
pertj was oriffinally m the ownership of two 
brothers and after partition one of the 
brothers sells certain of Ins plots to another 
and the latter obstructs the irrigation of the 
transferor's lands from the lands transferred 
the transferor can claim such a right even 
though the deed of transfer is silent on the 
point The easement claimed is an appa 
rent and continuous easement and it must 
le deemed to have been reserved by the 
transferor sshen he parted with the other 
fields 1941 N L J 415=1941 Nag 287 
If for the enjoj-ment of the agricultural 
plots the possession of which has been 
transferred by the Zemindar to the tenant. 
It IS necessary for the tenant to cn)o> for 
agricultural purposes certain easements in 
the land of the village site which belongs 
to the Zemindar under S 13 of the Act the 
tenant is entitled to those easements 1934 
A L J 662=150 I C 1117=1934 A 802 
An easement of necessity means an ease 
ment without which the property retaned 
cannot be used at all and not one merelj 
necessary to the reasonable enjoyment of 
that property 1930 P 7 1923 O 2a0 It 
IS a question of fact from the circumsfUKCs 
of each case as to whether an easement of 
a claim is an easement of necessity or not 
There can be an easement of necessity to 
take water from other’s land 103 I C 
862=1927 M 963 17 I C 966=16 C L J 
417 See also 1941 Nag 287 A right of 
way of necessitv ceases if the dominant 
owner can approach the place through his 
osvn land 60 I C SCW See also 1923 O 
250 An easement of necessity cannot arise 
m any other way than by severance of Icne 
ments 46 I C 327=4 L B R 246 Srsr 
also 14 B 452 26 C 510=3 C W N 409= 
24 M L J SS2 There is ordinarily no 
reservation by implication of easement m 
favour of the grantor except in the case of 
an casement of necessity 17 I C 966=16 
C L J 417 As a right of easement of 
necessity arising out of a severance by par 
tition arises from a presumed grant no 
grant can be presumed where the rights of 
parlies have been definitely settled in a 
partition suit 59 I C 89 As to quon 
easements see 1928 L 497=115 I C 7a8 
96 I C. 913=1926 L 473 The doctruic of 


implied grant docs not confer anj title to 
an> easement winch is not non apparent 
19W P 7=11 P L T. 637=124 I C 385 
ItiusnuTivc Cases —Where the owner 
of one of two tenements originally held by 
a common owner, claims a right of way 
mer ihe other tenement, it was held that 
having regard to the enjoyment of the right 
of way for twenty years there was a grant 
of the right to the plaintiff at the time of 
tlie severance of the tenements 49 I C 
^1=29 C L J 51 There is a presump- 
tion of easement of necessity both in respect 
of the portion granted as well as the 
portion retained by the grantor 65 I C 
22=34 C L J 518 31 I C 541=19 C W 
N 1211 The mere fact that It IS absolutely 
necessary for a person to use a way does 
not constitute an easement of necessity 26 
I C 485 Plaintiff and defendant owned a 
common courtyard Before partition of the 
courtyard plaintiff had the right to pass Ws 
water through the drainage which existed 
in the yard The onus lay on the defen 
dant to showr that the right which plaintiff 
possessed prior to the partition had been 
extinguished by some agreement or rule of 
law S3 I C 584=101 P R 1919 The 
mere fact that plaintiff had acquired another 
tenement through which he could pass his 
water did not deprive the easement in ques 
tions of the character of an easement of 
nwessity 53 I C 584 Qiiost casement— 
Properly on slope— Partition— Person bold 
ing dominant position possesses easement to 
dram water through the lower portion See 
115 I C 758 W^ere two houses situated 
on opposite sides of a land were connected 
by a bridge which had been destroyed and 
which plaintiff wanted to re build but the 
defendant objected and the hlunicipality 
also refused permission, the re building of 
the bridge could not be allowed as the 
houses had passed to different persons 9 
P L R 1911=9 I C 402 A person who 
builds on the extreme limit of the boun 
danes of his land has no legal right to 
compel his neighbour to allow him or his 
workmen to pass through his courtyard or 
to carry on building operations from there 
without his permission, unless he has ac 
quired an easement by 20 years uninter 
rupted user No easement of necessity 
could possibly be acquired by him if the 
two tenements were never owned by one 
person 39 P L R 66=1937 L 320 
Right or passage tor sweeper — No ease 
ment of necessity can be granted unless the 
easement is necessary for the enjoyment of 
Ihe property Sleepers passing through 
restdenliol houses would give rise to such a 
state of incom eniencc as to make the houses 
for all practical purposes uninhabitable for 
people of ordinary decency and cleanly 
habits Where plaitiiifTs houses were 
solely dwelling houses and the locality wras 
one in which respectable people dwelt and 
the part over which the right of sweepers 
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(a) if an casement in other immovable property of the transferor or testa- 
tor IS necessary for enjoying the subject of the transfer or bequest, the transferee or 
legatee shall be entitled to such easement ; or 

{b) if such an casement is apparent and continuous and necessary for 
cnj'oying the said subject as it uas enjo>ed when the transfer or bequest took effect, 
the transferee or legatee shall, unless a different intention is expressed or neces- 
sarily implied, be entitled to such easement , 

(c) if an easement in the subject of the transfer or bequest is necessary for 
enjoying other immovable property of the transferor or testator the transferor or 
the legal representative of the testator shall be entitled to such easement , or 

{d) if such an easement is apparent and continuous and necessary for 
enjoying the said property as it was enjoyed when the transfer or bequest took 


VOTES 

to carry buckets after cleaning plamtitf s 
latrine was claimed was already being used 
by the sweepers who carried buckets from 
the defendant’s latrine Hf!d that to 
compel the plaintiff to haNe his night sod 
buckets earned out through the houses 
would destroy as residential dwellings the 
houses which were the properties sold by 
the original owner of the whole plot of land 
as dwelling houses and as such it iras an 
easement of necessity Hfld further that 
the hardship indicted on the owner of the 
servient tenement was not lery great, be- 
cause the sweepers who served the plain 
tiff s latrines would only pass along the path 
alreadj used to a great extent by the 
sweepers who cleaned defendants lafrme 
and they would walk along the path with 
two buckets instead of only one 19JS R 
127 

Sec 13 (a) — The words If an ease 
ment is necessary” in S 13 (a) imply an 
absolute necessity and not a mere convem 
ence It is not enough to show that m the 
absence of an easement there would be in 
convenience felt, but it should be shown 
that there is an absolute necessity of the 
easement for the enjoyment of the pro 
perty 160 I C 955=1936 M 142, see also 
1938 Lah $00=40 P L R 787. I L R 
(1937) Nag 2CM=1937 Nag 179, 178 I C 
803=1939 Pat 161 1 L R (1939) Nag 
580=1939 Nag 197=1939 N L J 297 
Under S 13 (o) a person is entitlrf to get 
a way for enjoying his bancareftt khana 
He is entitled to a way up to the public 
road 194 I C 859=1941 Oudh ^85 
^Vhe^c a purchaser can othenvisc provide 
for a passage he has no easement of neecs 
sity of passage over the property of his 
transferor 1930 A L J 1070=123 1 C 
762=1930 A 560 See also 1923 O 230 
72 1C 199, so I C 736 But see 1924 C 
363 (alternative route extremely mcon 
vement) A house-owner m order to 
repair his wall on his neighbour s side of the 
premises can go to the other side of the 
wall on the land of hts neighbour 16 I C 
893 See also 28 Bom L R 403=94 I C 
671=1926 B 328 But the easement does 


not extend to going oier the neighbour'* 
roof for that purpose 16 I C 893 A 
per on is also entitled to enter liis neigh 
hour’s house or land to protect his eave 
which project over the neighbours house 
16 I C 893 A f-ankh or projection of a 
roof of a house o\er the neighbouring land 
IS an easement and not a trespass or occu 
palion of property giving nse to any rights 
to the propertv covered by the projection b' 
adverse possession Such a right has to be 
acquired like am other easement b> grant 
or prescription and once it is acqutrra by 
pre<cripliOD it becomes absolute under S 15 
of the Easements Act 163 I C 293=38 
Bom L R 2^=1936 B 219 On a sever 
ance of tenements the transferee of plot* 
«oId for building purposes acquires as an 
rastmtnt under the provisions of S 13 (oi 
of the Easements Act the right of lateral 
support for the building which is intended to 
be constructed on the plots sold against the 
adjoining plots of the severed property IM 
I C 1023=1936 OWN 865 
Sec 13 (b) — In order to bring i case 
within S 13 (b) it must be established 
viler alto that the easement claimed is appa 
rent and continuous 117 I C 381=1929 
L 848 Under S 13 (6) the necessity need 
not be absolute Even a qualified necessiti 
such as has been described with reference to 
the previous enjoyment is quite enough 
Role applied to a claim for the flow of 
water from the roof through a spout 7 
OWN 652=125 1 C 840 The existence 
of Vents through which adjoining lands 
were being irrigated is evidence of an ap- 
parent, continuous and necessary easement 
which passes to the transferee under S 13 
(6) 45 M L J 724=1924 M 103 An 

act done for the proper enjoyment of an 
easement such as closing the vents after 
irrigation or in the course of the enjoyment 
of an casement which is continuous would 
not render the easement a non-continuou* 
easement 45 M L J 724 

Cls (c) and (d) — Right to submerge 
adjacent lands cannot be claimed as an ease 
ment falling imder Cls (r) and (d) of 
S 13 1931 M 561=60 II L J 662 

Cl (d) 29 1 C 695 
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cfTect, ihc transferor, or the Icgi! rcpresmtatisc of the testator, shall, unless a 
difTercnt intention is expressed or ncccs^anlj implied, be entitled to such easement 
IVlicrc n partition is made of the joint property of scscnl persons, — 

(f) if an easement o\cr the share of one of them is necessary for enjoying 
the ^harc of another of them, the latter shall be entitled to such easement, or 

(/) iTsiirh an easement ii apparent and continuous and necessary for enjoying 
the share of the latter as it ^^•as enjoyed a\1icn the partition took cfTcct, he shall, 
unless a difTcrcnl intention is expressed or necessarily implied, be entitled to such 
easement 

The casements mentioned m this section, clauses (a), (c) and (e) arc called 
easements of neccssit) 


NOTES 

Cls (e) and (f) —Os (e) and (f) 
must not be confused Under O (e) 
plamtifT has to prose (hat (he easement 
claimed avas necessary for the enjoament of 
the pronertj allotted to him bj partition 
Under Q (/) he has to prose tint the 
easement ss-as apparent continuous and 
necessary for enjojiriR his share as i| w-as 
mjo>ed when the partition took effect and 
that no different mtentinn ssas expressed or 
necessanh implied in Ihc partition 2^ O 
C 231=1923 O 57 3're a/to I T R 
(1939) Nac SS0=1939 Naff 197 Under 
S 13 (f) there IS no question of sshat ssas 
the practice at the time of partition but 
what ssere the neeess ties of the ease at the 
time of partition So svl ere a piece of 
land IS partitioned into tsvo contiguous plots 
/t and S and before partition osvner of /f 
was us ns ^ land to pass over to a pub’ic 
road but there was also another passage 
for the osvner of /f to do so svithout passing 
over 27 land the osvner of A cannot claim 
an easement of necessity against 27 under 
S 13 (c) 165 I C 81 = 1936 N 182 No 

right of svay by ease nt ran be acquired 
by a person who builds an atara on another 
man's land even though svith his acqu es 
cence 9 I C 813 \Vhcrc lands svhich 
were originally enjoyed in common were 
divided at a partition and the common svcll 
situate in one of the fields was the source 
of irrigation for all the lands and one of 
the persons sued for a right of easement to 
take the water from the svell across the 
other person s lands, ke!d that S 13 (e) 
of the Easements Act applied and that be 
was entitled to the declaration 127 I C 
520=1930 A 313 (1) WlfCre a svell siras 
in existence before the partition and Ihc 
question was raised whether after partition 
the owner of the higher plot svas entilled 
to let the well svater flosv on to the adjacent 
lower’s plot Held that the right acemed 
to the osvner of the higher plot as a ^nim 
easement and not easement of necessity 
1930 M 676=125 I C 529 Right to use 
of svater from svell See 22 Bom L R 415 
=45 B 80. 100 I C 939=1927 L 383 
There cannot be such an easement of neces 
sity in respect of a right of way, if there is 
an altemative route or svay But where the 
alternative route i* extremely inconvenient 
C CM —290 


Ihrrc maj exist m nscmcnt of necessity m 
respect of 1 more eonsement pnhsvny 1924 
r 363 = 70 I C 173 Under S 13 of the 
Easements Act in cases of partition if an 
eiscfflcnt IS one of neccssit> a person to 
sshose share certain propertj falls is entitled 
to the easement apart from any question of 
Its beinff apparent or contintrous An case 
ment of necessitj can however only arise 
sshen the property cannot be used at all 
without the easement and net svhere the 
easement is merely necessary for the reason 
aWc Of more convenient enjo>’mcnt of the 
property Thus a right of svay over a 
road cannot be claimed as an easement of 
necessity svhen there is another means of 
access to the properts S3 M 449=1930 
M 60^59 M L J 956 In considering 
questions of casement of necessity convent 
ence is net the test but absolute necessity 
and m (his matter S 13 (p) is (he same as 
the Jaw in England A right of svay of 
necessity onlv arises svhen there is no other 
possible legal mode of getting at the land 
and an easement of neeess fy svlnch arises 
by implication of lasv is a grant of a right 
of svay until such time as the grantee may 
acquire the posver from some other source 
of reaching the quasi dominant tenement 
Wlierc he acquires by purchase the property 
through svhich he can reach the several por 
fions of the dominant tenment the old case- 
ment ceases to exist 127 I C 6^=1930 
Jlf 789 Right to light when casement of 
necessity 1897 Bom P J 471 Decree 
for room implies right of access thereto 
J887 Bom P T 113 As to u<e of svell and 
privy see IBM Bom P J 128,- Grant of 
right of svay in general terms includes right 
of way for privy cleaner 34 Bom L R 
1150=1932 B 574 

Continuous EASEStEnr — Under Indian 

Law no express reservation is necessary for 
an existing easement to continue in favour 
of the grantor 1931 M 561=60 M L J 
662 Continuous easement — Agricultural 
land — Right to inundate land by storing 
water — Partition between co osvners — Rights 
tnler se 60 M L J 662 R ght to bury 
dead can be acquired by prescription 95 I 
C 458 {78 P L R 1908 , 27 P R 1923 (P 
C ) . 26 B 898, Foil 1 

Lands not being coNTtruous — Ricnt or 
SKAiNACC — Pxoor — ^Thc case of a plaintiff 
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Where immo\abIe property passes by operation of lau, the persons from 
and to whom it so passes are, for the purpose of this section, to be deemed, respec- 
tively, the transferor and transferee 

Ilbatrattoiu 

(a) A sells B a field then used for agncultura! purposes onl> It is inaccessible except by 
passing over A s adjoining land or by trespassing on the land of a stranger D is entitled to a right 
of ay, for agricultural purposes only, over A s adjoining land to the field sold 

(t) A the owner of tvso fields sells one to B, and retains tlie other Tlie field retained tvas, 
at the date of the sale used for agncultural purposes only and is inaccessible except by passing o\er 
the field sold to 5 <4 is entitled to a right of way for agricultural purposes only, oicr Bs field to the 

field retained 

(e) A sells B a house with wndows oscrloolung A s land, svhicli A retains The light which 
passes over A j land to the windows is necessary for enjoying the house as it was enjoyed when the 
sale took effect B is entitled to the light and A cannot afiersvards obstruct it by budding on his 
land 

(d) A sells B a house ^viih ^vlndov>'s overlooking A s land The light passing over A s land 
to the \\ indows is necessary for enjoying the house as it was enjoyed vv hen the sale took effect Afier* 
wards A sells the land to C Here C cannot obstruct the Lgbt by building on the land for he takes 
It subject to the burdens to which it was subject in ^ i hands 

(<) A IS the owner of a house and adjoining land The house has window* overlooking the 
land A simultaneously sells the house to B and the land to C The Lght passing over the land is 
necessary for enjoying the house as it was enjoyed when the sale took effect Here A impliedly 
grants B a right to the light and C takes the land subject to the restncuon that he may not build so 
as to obstruct such light 

, . (-f) A is the owner of a house and aihoimng land The house has windows overlooking the 

land A retaining the house, sells the land to B, wnthout expressly reserving any easement The 
bght passing over the land is necessary for enjoying the house as it was enjoyed when the sale took 
effect A IS enutled to the light, and B cannot build on the land so as to obstruct such light 

(|) A the owner of a house sells B a factory built on adjoining land B is entitled, as against 
A to p^lute the air when necessary, with smoke and vapours from the factory 

(A) A the owner of two adioimng houses, T and Z T to B and retains Z S is entitled 
to the benefit of all the gutters ana drains common to the two houses and necessary for enjoying T 
as It was enjoyed w hen the sale took effect and A is entitled to the benefit of all the gutten and drains 
common to the two house* and necessary for enjoying ^ as it was enjoyed when the sale took effect 

(0 A the owner of two adjoining tidings sells one to B retaining the other B is entitled 
to a right to lateral support from A s building, and A is entitled to a right to lateral support from 
Ss building " 

(j) A the owner oftwo adjoining buddings sells one toil and the other to C CiscnUtled 
to lateral support from B s budding, and B is entitled to lateral support from Cj building 

(*) A grants lands to B for the purpose of budding a house thereon B u entitled to such 
amount of lateral and subjacent support from A s land as is necessary for the safety of the house 

(0 Under the Land Acquisition Act 1870 a Railway Company compulsorily acquires a 
portion or Bt land for the purpose of making a siding The Company is entitled to such amount 
of lateral support from B s adjoining land as is esscnUal for the safety of the sidin'^ 


NOTES 

who has merely acquired the right to dis 
charge his water on to the intervening land 
and the case of a plaintiff who has acquired 
the right of carrying it across that intcrven 
ing land and discharging it upon the land 
further away are quite different In the 
former case he is not entitled to sue iJie 
person who is on the other side of the inter 
\etiing land whereas in the latter he may be 
entitled to do so Hrld tliat under the cir 
cumstances the plaintiff was entitled to carry 
his water by means of a syphon sluice under 
the Government channel up to the boundary 
of the defendants land and there discharge 
It into a channel over that land 40 L W 
4S3=I934M 632 

Sees 13, 24, 25 and 27 —A house was 
originalty partitioned between two brothers 
one of whom got the ground floor and the 
other the fir»l floor Subsequently the 


ground floor became vested m the defend 
ant and the first floor in the plaintiff The 
plaintiff claimed that as owner of the first 
floor he was entitled to the right of support 
trpm the ground floor and other attendant 
nglits Held that the plaintiff was entitled 
to support to hlS first floor from the ground 
floor of the defendant, but that the defend 
ant was not liable to keep the ground floor 
m repmr m order to make this right of sup 
port effective but that the plaintiff could 
CTtcr upon the ground floor for the purpose 
nimsdf of doing the necessary repairs and 
tlie Court would grant an injunction to 
protect those rights This right of support 
IS an easement and not a natural right 
There cannot be a natural right of support 
for something which itself lias no natural 
existence I L R 1939 Bom 375=41 Bom 
LR 387=1939 Bom 210 
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("<) 0\Mnc to thr nartition of joint property, 4 becomet the o^'nc^ of an upper room in a 
buildmc, and /? bmwet Ihe oa>ner rf the portion of the building immediately beneath it A u 
entitled to mch amount of \TTtical nipport from it r portion at is erseniul for the safety of Uie upper 
room. 

(n) t lets A hou«e and prounds to it fir a particular business D Ins no access to them other 
than by crossing A t land B is entilletl to a neht ofssay ostc that land tuitable to the busmcis to 
be earned on b> i? in the house nnd (;rnunds 


14 ^\hen *I’t ntilit] to a A\a> of necessity is cretted under section thirteen, 

r\ . r r the transferor, the Icijal rcprcscnntivc of the testator. 

Direction cfwas of nrcrssits , ‘ 11 . t i. 

or tlic owTtcr of the slnrc o\cr sviiicji the right is exer- 
cised, as the case mi) l>c, is entitled to set out the May, but it must be reasonably 
convenient for the domimnt owner 

\Nlicn the person so entitled to set out the way refuses or neglects to do so, 
tlic dominant owner rniy set it out 


15 the access and use of light or air to and for any budding have 

Ac„u„,i.on by praennu™ I’"" P'iccaWy cnjoyrd thcmwlh, as an enstment, 
witliout interruption, and for twenty years, 
and where support from one person’s land or things afibced thereto has 
been peaceably received by another person’s land subjected to artificiil pressure 
or by things affixed thereto, as in cisemcnt, without interruption, and for twenty 
yTars, 


'lEC Rrr 

‘Substituted for ri^ht b \>-( \Ii f lOji 
NOTES 

Sec 15 Naiurt ot rttEvcRiprirt Ricim 
—The law relating to the acquisition of case 
ments under this Act appears to be the same 
as under the English Prescription Act 35 
I C 749=4 L W 128 SeeUon net tx 
hatulne and does not preclude other titles 
or modes of acquisition 96 I C 317= 
1926 M 788 See also 1929 W N 528 
56 B 82=34 Bom L R 92=1932 B 130 
The Easement Act does not exclude or 
interfere with other titles or modes of ac 
quiring casements as bj grant express or 
implied 43 I C 962=14 N L R 35 
There is nothing to prevent a claim to title 
by lost grant being made under the Ind an 
law apart from S 15 of the Easements Act 
The Act IS remedial and is neither proliibi 
tory nor exhaustive 59 M 979=1936 M 
682=71 M L J 187 See also 1929 M W 
N 528 Easements arc not capable of be 
mg possessed and unless such rights have 
ripened into prescriptive rights recognized 
by law mere enjoyment for anything less 
than the statutory period does not confer 
on the enjoyer a right to maintain an action 
against a trespasser interfering with his 
cniojment 1940 Oudh 111=1939 OWN 
992 One of the necessary conditions of a 
right of easement is that it must be certain 
Thus where only a right of way is claimed 
and allowed the decree must state the limits 
of the pathway 148 I C 431=1934 P 
420 Easements arc not capable, m an 
exact sense of being possessed The en 
joyment which may m time ripen into an 
easement is not pos<ession and gives no 


possessory right before Ihe expiry of twenty 
years 29 I C 205=38 M 280 When 
iKcr IS proved the presumption is that it is 
of riglit 86 I C 595 f2)=1925 L 344 
Tlicrc IS no reason why the expression 'as 
of fight which appears both m S 26 Limi 
tation Act, and S 15 Easements Act should 
not receive the same interpretation as " 
English Law 30 S L R 32=163 I C 137 
=1936 S 61 Where a person makes a 
payment for the use of land such user is by 
license nnd is not a user by right 1933 A 
L J 516=1933 A 623 Love eonhnued 
user would be ascribed to lawful origin 58 
I A 195=54 M 427=61 M L J 1 (P C ) 
it IS DO doubt incumbent on the person claim 
ing easement to establish that his user was 
as of right but the law presumes that it is 
as of right that is to say it has a lawful 
origin if he proves open and notorious user 
On proof of the fact of enjovment from time 
imtocmonal there mu«t arise a presumption 
of a legal origin for the right claimed 
Hence where a person had been exercising 
his right of way for hims“lf for hiS servants 
and for his carts from remote past as ap- 
purtenant to Ins shop and relations between 
the parties were not such as to indicate that 
the user was attributable to leave or license, 
It must be presumed that his user was as of 
right I L R 1939 Nag 580=1939 Nag 
197 See also 1939 Sind 110 IncfTectuaj 
opposition to the exercise of what is claimed 
to be a right of casement is evidence rather 
in support of the fight than of its non ex 
istence 58 I A 19 j While the mere 
putting forward of a wider claim m legal 
proceeding is not conclusive against a right 
of casement, yet the question qve antmo 
egent, to wliat purported character arc the 
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NOTES 'S 0^ rifilit, lliat is to say, tliat rt 

acts of user to be described is one which the has a lawful origin if the ^tntiff proics 
Court must answer The question in each open and notorious user That pr«ump- 
case IS one of fact as to whether the acta tion is however, rebuttable, and the det« 
of user are referable to a purported ebarac dant may show that the facts are such that 
ter of oivner or to the claim to an easement the user was not as of right, eg , he can 
Even m the case of an enjoyment from time show that tlie user r/as under license not 
immemorial it would be equally necessary amounting to a grant or he can show traufl 
for the plaintiff to proie a user as of right m the sense it is u,-d in relation to this 
as an easement as distinguishable from a subject, or he con show force, or he can snow 
right of ownership 1930 P 7 The mere secrw Those would show that it was not 
claim of the higher right of etvntrship does as of right 20 N L J 12—171 I C u* 
not prevent a person from acquiring the tes Under S IS there are tivo requirements to 
jer right of easement provided he could be lulfilled first the enjoyment must he up 
show that he asserted certain rights over to withm two years of the date of suit and 
the servient tenement for the benefit of the secondly that up to that time it must have 
dominant tenement belonging to him The been enjojed for 20 years and without inter 
right of the person depends iinon the actual rupfion The period of enjoyment up to 
circumstances of the case established by evi williin Mo years of the suit need not be a 
dence and not upon an unfounded assertion period of actual user up to the last moment 
of a claim 1930 P 7 An casement is a provided the absence of user does not 
restriction m favour of one owner or occu amount to absence of enjoyment whether 
pier of the immovable property of the it does or not is a question which depends 
rights of oiimership of the immovable pro on the facts of each case The onus is on 
petty of another owner The Tcstriction the person claiming the easement to prove 
cannot be built up or asserted without con the user If there is not merely non user 
sciousness of the rights which are restricted but actual abandonment then the person 
23 N L R 117=104 I C 431=1927 N 3jt claiming the easement cannot succeed 15 
Right of casement can be established not Luck 509=1940 O \V N 267=1940 Oudh 
only by terms of the grant but also by cir 197 This Act does not contemplate anyacqui 
cumstantial evidence and pfesumption« 58 sition of easement against an occupier el 
I A 195=54 bf 427=35 C W N 605=61 land and not against an owner An easement 
M L J 1 (P C ) \^ere there is ev» is acquired in the land and not against oneor 
dence of long enjoyment in a particular more of the persons interested m the land 

way it IS the habit and duty of the Court Under S 15 the right acquired bv presenp- 

50 far as it lawfully can to clothe the fact tion is absolute it is not possible to hold 

with fight 148 1 C 215=1934 Pit II It that such a right exists only against the 

IS open to the Court to infer a grant from occupier nnd not against the o^vner The 
inuiemonal user alone when such user is right which is absolute is a right m the land 

open as of fight and without interruption itself and an absolute right against all per 

But a grant will not be inferred if the user <on» connected with the land whether as 
may be explained in some other way than owners or as occupiers Where an case 
by a grant 155 I C 719=60 C L J 321= rnent of light and air is claimed on the 

1935 C 253 See also 30 S L R 32=163 ground of 30 years’ user over land held by 

I C 137=1936 S 61 See also 22 Pat L T a Railway Company, but it is found that the 

699=1941 Pat 260 User from time im land is the property of the Government the 

memorial may no doubt give rise to a pre claim must fail and cannot succeed when 

sumption of a lost grant or public dedica there is no allegation or proof of 60 years 

tion of a right of svay But user short of user, the plaintiff cannot claim on the bi'is 
that may also be the foundation of such a of 30 years user a right as against the Ra 1 
presumption For the purpose of pre way Company ns occupier as distinct fron 
suming dedication there can be no hard and the Government as owner 1937 A 42“!“ 
fast rule as to the length of time for which 1937 A L J 249 See also 1937 N 
the user must be proved Whether or not 1939 Sind 110 Land appurtenant to a rc 
dedication may be presumed really depends dential house need not be actually adjom 
upon the facts and circumstances of each the house Where a tenant uses cert 
case "^e mere fact that user has not been land opposite to his house but on the o 

proved for a long series of years may not side of a public way for the purpo<c' 

always be a conclusive reason for shutting tethering his cattle such land can be 

out such a presumption 44 C W N 1029 garded as appurtenant to his house 1 

It IS open to the Courts to recognise acquisi- OWN 536=1936 O 324 The user o 
tion of the easement by the claimant sf he a land purported to be exercised as n r 
could prove continuous enjoyment for the cannot be made the basis of an casenc 
requisite period by himself or his immediate 104 I C 503 See o'io 1930 P 7 J’ 

predKcssorm ocwpation of the property 427=34 Bom L R 1015=1932 B 513 / 

163 I C 921— 1937 Nag 38 In order to person cannot acquire an easement unic' I 

establish a right of casement under S 15 acts with the knowledge that it is a cas* r 

a plamliii has to establish user for the statn a dominatit and a servient tenement and t! t 
tory period J?**. 1° establish that the he is exercising a right over property wl 
user 18 as of right, but the law presumes does cot belong to him \Vhere the defer 
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NOTI S 168=1939 Dorn 149=1 L R (1939) Bora 

dint has consistent!) claimed ownership in 140, 1939 Smd 110 A aislomary nghi 
the laid he caniot claim to hasc acquired differs from a trescrtfltie right in the sense 
an casenent as the user has not been with that no fixed period for its enjoyment is 
the animus of enjojins the cisement as such nccc<sir) 20 I C 467 (M J.I 3S9 and 2 
in the land of another The question of I R 454 and 459 Rcl ) See also 

immemorial user lias noth nq to do with it 7l M I I 263 , 58 I A 195=5-1 M 427= 

S6 B 427=34 Bom L R 1015=1932 B 513 6! ML/ 1 (P C ) , 142 I C 153=1933 

S 4 of the Easements Act «howS tl at not K 74 A frescriflae right or casement is 
mertl) the 'owmer" but c\en an occupier a riRlit existing m a particular individual 
maj acquire an easetnent and there is no svhile a atslomar^'^ right belongs to no 
fnma fane reason wli) the cnjojinent of i particular indniduals but attaches to a 
person 15 an ‘ occupier should not I e tacked local t) nnd is capable of being enjoyed by 
on under S 15 to hts en] 0 )inent as all who for the time being own land in the 
"oivncr", if there is no interruption in his locality 20 I C 467 A prescriptwe 
use- 152 I C 216=1934 M 573=67 M fight to light and air cannot be acquired as 

L I 262 See also 1®37 A 428=1937 A an easement for limited period, e g , when 

L J 249 To support a claim to a pre the semicnt heritage is in the ocatpiney of 

scriptne of right ot waj o>er a pathwn) a tenant 42 M 567=37 ML/ 28 The 

the palhwa) must be enjojed pcaccab!) and word imposition’ of an easement docs not 
opcnl) as an casement without interruption neccssaril) mean imposition b) some act, 
for more than 20 j cars It is not necessary such is grant, but includes imposition bj 
that It should be used tier) moment to omission to prevent acquisition by presenp- 
constitute enjoyment Cessation of user is tion 42 hf 567 Gnemment land in the 
not inconsistent with the continuince of the management of Municipal Board — Proof of 
enjoyment of the right Cessation of user user for 60 jears essential — Land leased out 
for a time while the right is being acquired to tenant whether makes any difference 
does not stand on a different basis from that 1923 O 17=4 OWN 1035 When a 
where the right has already been acquired person prays the Court to presume a lost 
by 20 years user But an enjoyment physi grant as against Government it is reason 
call) incapable of interniption would not able to infer that such a grant cannot be 
confer any right of easement by presenp presumed unless there is evidence of a user 
Uon 60 C L J 412=1935 C 2S2 The which would be suflicient to establish a right 
fresuinl'lion of eonsiruetne enjoyment can by prescription and against Government, that 
no more be made m favour of a person is to say, unless there is e\idence of sixty 
acquiring easement by prescription than the y«fs* user At any rate it is impossible to 
presumption of constructive possession infer a lost grant on the basis of imme 
made m favour of a trespasser ac morial user when the evidence shows posi 
quirmg prescriptive title If there is a tncly that fifty years ago no such grant had 
grant it is construed against the grantor but been made IW I C 97=1936 M 692 

in case of prescriptive right its extent must See also 71 M L / 187=59 M 979 If it 

be measured and determined by the accu is found that for a sufficiently long time, 
stomed user It is on this principle that a cohering a period of over 30 years all the 
servitude acquired for one purpose cannot water, both rain water as well as water 
lawfully be used for mother Hence where brought on to the upper land by artificial 
a person has by prescription acquired a right means for agricultural purposes « allowed 
of way on other s land for himself his to pass into the lower land without any 
servants and carts the right of way cannot interruption by the proprietor thereof, the 
be presumed to include the passage for Court will easily infer a custom and that the 
sweepers Nor can such a presumption be customary conditions of the locality require 
based on the circumstances tliat the houses such user The doctrine of lost grant can 
occupied by the parties had at one time be invoked for the purpose of inferring such 
belonged to a common owner unless the way a custom It is not necessary that the 
was necessary fo- cnjoiing the tenement words lost grant or 'customary user” 

which was purchased by the person claim should in so many words be pleaded All 

mg easement I L R (1939) Nag 580= that is necessary to be alleged in order to 

1939 N L J 297=1939 Nag 197 Beau infer a doctrine of lost grant or a claim 

wiojif C J — There is no reason why if the based on prescription is long continual and 
owner of a piece of land proics that for peaceful possession Where these incidents 
20 years he has in fact exercised right of are found, the Court will presume a grant 
passing and re passing over adjoining land of the right The fact that both the pro 
nee ti iiec clam nee freeano he should be pnetors are ryotwari owners holding under 
unable to establish an easement of way over the Government a common landlord is no 
such adjoining land merely because when he bar to the acquisition of a title by presenp 
exercised that right he believed he bad a tion or lost grant by one against another 
right ot ownership in the adjoining land The estate of the ryotwari proprietor is an 
which right he was unable to establish m a estate m the soil and is heritable and alien 

Court of law 144 I C 998=35 Bom L R. able, and he has sufficient estate to support 

144=1933 B 122 See also 41 Bom L R a grant of an easement 59 M 979=1936 
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M 682=71 M L J 187 The approval ol 
any person’s plans for building does not 
necessarily implv that the Municvpahty m 
tended to grant an easement over an 
adjoining fane belonging to it 160 I C 
955=1936 M 142 Where a compromise 
confers upon the defendant a right to con 
struct a bundh on the plaintiff s land the 
defendant cannot set up adverse possession 
with regard to the land and can claim 
nothing more than a right of easement to 
maintain a bundh on the land The right 
to repair the bundh must be presumed m 
defendant's favour such right being met* 
dental to the existence of the bundh 22 
Pat 1. T 699=1W1 Pat 260 
What Richts can be acquired —A pre 
senptne right is acquired if plaintiff s prtttes 
are cleaned by scavengers passing over the 
land of the defendant for twentj sears to 
tlie knowledge of the defendant without 
obstniction by defendant 50 I C 34 All 
that a defendant whose eaves project oxer 
platnUff s land can acquire after 20 years is 
an easement imposing the burden on the 
servient tenement of having that projection 
o\er it 46 B 827=24 Bom L R 305 
■W'here one of the jowt o vtiers of a party 
xvall had made a hole therein and enjoyed 
light through that hole for more than 
tiventy years he acquires a right of ease 
inent of light and the other owner cannot 
close the whole 33 P L R 930 Removal 
of support of a wall before accrual of right 
of easement by prescription to neighbour is 
not actionable See 1928 N 91 Se^e also 
59 C 363=138 I C 667=1932 C 542 HR 
47=1933 R 18 A suit for perpetual in 
junction restraining the defendant from 
removing the necessary lateral support to 
which the plaintiffs land is entitled is a suit 
m the nature of a qiun iwiet action and the 
plaintiff in order to succeed must prove 
imminent danger o! a substantial kind or 
that the apprehended injury if it docs occur 
will be irreparable Therefore excavation 
and removal of the earth on his oivn land 
by a defendant without leaving sufficient 
«upport to the adjoining plaintiffs land to 
enable it to remain in its natural state does 
not per se constitute an actionable invasion 
of the latter s right and such an act to 
constitute a valid foundation for a claim by 
the adjoining plaintiff for damages must be 
coupled with nctual damage or injury to his 
property 11 R 47=143 1 C 292=1933 R 
18 See aha 63 C 441=62 C L J 283= 
1936 C 564 Private rtg/its of fishwa »n 
public water may be acquired cither by a 
grant from the Crown or by prescription 
from which a grant may be presumed 39 
C 53=11 I C 180=15 C W N 972 
Whether exclusive fights can be acquired 
in a tanl. or m irjabte mer by proof of 
mere enjoyment 39 C S3 Right to ferry 
tliough not an casement is m the nature of 
an easement and may be acquired by user 
9 1 C ^ \ prescriptive right to dam 


up a stream is acquired by the continued 
exercise of the right for twenty five or 
thirty years 26 M L J 385=24 I C 547 
In the case of shrotriem grant the right of 
Government over the minerals is not lost by 
limitation 23 I C 144=15 M L T 277 
Mere «om user for not less than tj^o ^ears 
before suit mdependert of any adverse act 
on the part of the owmer of the servient 
heritage does not amount to cessation or 
abandonment of the right of easement within 
tlie meaning of S 15 Expl II clearly 
relates not to the period after which the 
eas ment has ceased to be enjoyed but to 
any interval of non user withm the M year* 
of enjoyment 93 I C 886=1927 M 238 
The term ' interruption refers to an ad 
verse obstruction and not a mere discontinu 
ance of user 60 C L J 412=1935 C 282 
What Right cannot be acquired — ^The 
right to dm cattle to the grazing ground 
through the jungle of another village is not 
a right which can b“ acquired as an ease 
ment though enjoyed for any length of time 
43 A 345=19 A L J 126 As to right of 
Urty for npriciihitraf purposes see 50 B 
635=28 Bom L R 1158^:1926 B 537 
Ptght to store maiure by non agriculturist 
ree SOWN 296 A riaht to hiiry or 
cremate the dead on land belonging to 
another cannot be acquired by prescription 
138 I C 325=32 P L R 157=1932 L 256 
See also 1934 A L J £09=1934 A 868 An 
easement of light and air through apertures 
or windows m a wall cannot be acquired bi 
prescription when the wall in quest on i« 
a joint wall belonging to both the parties 
because it is the essence of an easement that 
It should be a right over property not be 
longing to the claimant but to some one 
else I L R 1938 Bom 53=40 Bom L R 
115=1938 Bom 215 The principle that 
easement of light and air through window' 
opened m a joint wall cannot be acquired bv 
prescription cannot apply where the whole 
wall to its full height is not proved to be 
joint The party who wants the whole wall 
to be treated as a joint wall must establish 
that there wav a party wall m the beginn ng 
and that it had been subsequently raised by 
the other co owner or that there was an 
agreement to treat the whole wall as joint 
If the wall exists from the beginning and 
there are ancient apertures in it before the 
other house is built they cannot be blocked 
up unless there is an agreement to close 
them when the other house is raised and the 
agreement to treat the lower part of the 
wall as joint would not have the effect of 
extin^ishing the already acquired easement 
of light and air through the windows m the 
upper vrall I L R (1940) Bom 140=42 
L R 186=1940 Bom 153 
Customary E-asiment and Customarv 
•vif^r distinction between Sec 142 I C 
163=1933 N 74 cited under S 2 supra 
Customary right and prescriptive right — 
Distinction between 71 M L J 268=1936 
M 923 
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Uatw Rrcrrrs — UTterc the r^^mtiff had 
been the vrater by meant of 

(hannelt through which water ras<cd to a 
tank for a certain number ol >cars, no 
Fre«mrtuc right was acquired to rcccne 
the water through the channels unobstructed 
«o as to entitle the plamtilT to seek the re 
mo\-al of these obstructions cau<e«i b> the 
defendants 23 Rom L R 10Ws:46 R l!a 
See also 43 L ^\ 330 A prescripinc 

right of easejrtcnl to discluir^e t:irf-lut nater 
on the defendants hnd through a channel 
across the public road cannot be acjuired 
19 C L J 42=21 I C 8a?=I8 C W V 
378 Where an underground channel had 
been in existence bcNseen the lands of the 
plaintiff and defendant across n public path 
waj for o%er twenty jears to the knowledge 
of the public authorities and the plamtifT 
had been accustomed to di«chargc the water 
from his land through this channel on to the 
defendant s land and it appeared ifiat the 
channel was a pucca one constructed with 
brick and chunam co\ercd oser with stone 
and the public authorities not onij did not 
object to It for all these 20 >car$ but aclu 
all) approsed of it as a public conscnienct 
Hetd though an easement in the strict «eiis<. 
of the term maj not have been acquired 
against the Secretary of State— the enjoy 
ment basing been short of 60 years — whe 
thcr it IS called an casement or licence or 
grant the channel must be considered to 
have been used by the plaintiff m a lawful 
manner and that the plaintiff was entitled 
to maintain an action against the defendant 
when the latter interfered svith the plaintiff s 
user of the channel 40 L W 281=1934 
M 543= 67 M L J 382 No easement or 
prescriptive right can be acquired by a ryot 
svan landholder in svater in a Government 
channel irrigating the 1 ids 4a I C 80= 
34 M L j 425 See also 71 M L J 268 
43 L W 330 There can be no possessory 
rights in connection with incorporeal rights 
(Ibtd ) A right to irrigate his punja land 
through a channel in the adjoining nanja 
land of another ryot can be acquired by a 
ryot by prescription If such right has 
been enjoyed for over 20 years he can get 
a declaration of such right It is not neccs 
sary that the plaintiff should establish a 
right to water against the government for 
this purpose 1937 M W N 920 Under 
S 15 a right of fishing cannot be acquired 
by prescription but from uninterrupted user 
such a grant may be presumed 43 I C 
962=14 N L J 35 See also 37 C W N 
IS (A clatm of fishery without stint md 
for commercial purposes which might leal 
to the total distinction of the subject matter 
IS a right unknown to law and the custom 
alleged in its support is unreasonable) Stx. 
S;/46 L W ^1937 Mad .8a=<1937) 
2 M L T 350 (Right to throw filthy water 
on another’s land can be acquired bi pres 
cnption) 


OvIaItA^cI^c TTiEES — An owner or occu 
pier of land has no right to allow his trees 
to overhang his neighbour’s land and he 
nnnol acquire such a riglit by prescription 
40 L W 639=67 ML) 442 No right of 
ra«emcnt can be acquired m respect of a tree 
which gradually projects over his neigh 
hours land insensibly and by slow degrees 
T1 e owner of tree has consequently no right 
to prevent a person lawfully in possession 
of land into which or over which its roots 
or branches have grown from cutting av ay 
<o much of them as project into or over his 
land But it i> a settled maxim that a 
grantor shall not derogate from his grant 
IWicre an owner of two adjacent plots of 
land transfers or sells one of them together 
with a tree standing thereon which is not a 
imy plant or sapling but an ancient tree of 
about 100 years old whose growth has prac 
tically ceased it must be held that a right to 
project the existing boughs of the tree over 
the vendor a land is also transferred to the 
vendee To allow the transferor to cut off 
the branches overhanging his land (which 
has not been transferred) would be to vio 
late the maxim that the grantor shall not 
derogate from his grant If he intends to 
reserve to liimself the right to lop off the 
projecting branches he should expressly re 
serve It is net necessary that the vendee 
should be given under the sale deed an ex 
press right to project the branches in order 
to entitle him to prevent the vendor from 
cutting off the branches 47 L W 324= 
1938 Nfad 511=(1938) 1 M L J 510 It 
IS settled law that an owner of land can cut 
the branches of trees standing on his neigh 
hour’s land which overhang on his land 
The fact that the two plots of land were 
once held in common ownership and the plot 
with the trees thereon with the branches 
overhanging on the other is transferred by 
partition or sale makes no difference so far 
as the application of the rule is concerned 
To have the branches of a tree overhang 
on the land of another is not in the nature 
of a right of easement an 1 it cannot be ac 
qiiired by prescription at common law or 
statute either under English law or Indian 
law In other words there is no right of 
easement or customary right to have the 
branches of a tree overhang on another 
mans land To allow the branches of one's 
tree to overhang on another s land is to 
commit a nuisance which that another has a 
right to abate by cutting off the branches 
1936 M 702=71 M L J 296 A right to 
overhang the branches of ones trees ov«r 
the land of Jus neighbour imy, no doi-bt I v 
apt words be granted But such a j-ia ( 
cannot be implied from a grant of thr Ui^l 
wrilli the trees on it because the ill 
allowing the branches to overhang < vu ^ 
unlimit^ and indefinite area of tl r ^ 
hours land would subject tliat w! 
burden which would virtually dt-y-ti ^ 
of his right to use his land 


2320 


The Civil Court Manual (Imperial Acts) 


NOTES 

so long as Ihe branches are allowed to over 
hang the owner of the trees will also he the 
owner of the branches and the produce 
thereon and it may be that the adjoining 
owner will have to permit the owner of the 
trees to take the produce 1936 M 702= 
71 M L J 296 

Right of way —One of the necessary 
conditions of a right of easement is that 
It must be certain Where a right of way 
is claimed and allowed the decree should 
state definitely the limits of the pathway 
When the two termini are known the right 
to the way does not fail merely for want 
of a defined track between them and if the 
owner of the service tenement does not 
point out the lint of swch way the dominant 
owner must take the nearest way he can 
If the owner of the servient tenement wishes 
to confine him to a particular track fie must 
set out a reasonable way and then the person 
IS not entitled to go out of the way merely 
because the way is rough and tliere are ruts 
in it and so forth 148 I C 431=1934 P 
420 Where a passage has been found to 
have been used openly uninterruptedly and 
peaceably (or about 50 years u can be pre 
sumed that the right had a legal origin and 
that those using it had a right to use it 
1939 A L J 821=1 L R (1939) All 754 
ssl939 All 586 A person who is m enjoy 
ment of an easement such as a right of way 
but who has not acquired a title to it by pre 
scription or otherwise cannot ordinarily 
maintain an action to prevent its obstnic 
tion by a stranger An action can only be 
maintained m very exceptional cases where 
access to Ins land would otherwise be cut 
off altogether or if the obstruction to the 
user of the right of way will have the effect 
of substantially depriving a person of the 
enjoyment of his property I L R (1941) 
Mad 367=53 L W 8=1941 Mad 176= 
\ M L J \4S (F B > U K t-Tue 

than an owner can subject one part of lus 
property by a quasi easement m fa^our of 
^^olhe^ part and if afterwards he alienates 
1 portion of his land the purchaser takes the 
portion with all the convenience or quasi 
casements which the proprietor has attached 
to it But this applies only sshen the quasi 
easements are continuous and apparent 
There could be no implied grant where the 
casements are not continuous and non ap- 
parent A right of way is neitiier conti 
nuous nor always an apparent easement 
md hence would not ordinarily come under 
the above rule Exception is no doubt made 
in certain cases where there is a formed 
road existing over one part of the tenc 
ment for the apparent use of another por 
tion or there is some permanence in the 
adaptation of the tenement from which 
continuity may be inferred but barring these 
exceptions an ordnary right of way would 
not piss on severance unless language is 
used by the grantor to create a fresh ea«e 
ment Where however a deed of convc 


yance describes the property conveyed as 
bounded by a common passage, an implied 
grant of a right of passage may be pre 
sumed, and the extent of such right has got 
to be gathered from the language of the 
document as well as from the surround 
mg circumstances of the case Ordinarily 
such right of pissage does not include tlie 
right to use it as a methor passage for the 
cleansing of a pn\y 41 C W N 1169= 
1937 Cal 661 See also 1939 N L J 297= 
1939 Nag 197 Right pf way acquisition 
of See 24 Bom L R 298=1922 B 79, 
1924 C 359 PIC 965=13 C L J 316 
44 C W N 1029, 45 M 633=42 M L J 
417 39 M L J 74=60 I C 171, 1938 A 
L J 1142 (User by visitors to dominant 
heritage) , 1 L R 1938 A 538 (User by 
lessee of land for building purposes) 

Who can acquiri: — A claim of higher 
right of ownership docs not prevent another 
person from acquiring a right of casement 
if he can show that he converts certain 
rights of enjoyment over the land m ques 
tion for the benefit of another land of his 
own 62 I C 633 A right once establish 
ed by immemorial user is not extinguished 
by non user or interruption for more than 
two years 62 I C 633 As to what ii im 
memorial user see 56 B 82=34 Bom L R 
92=1932 B 130 The terms 'immemorial 
user and from time immemorial had a 
connotation m English Law which obviously 
could not be applied to Indian society and 
circumstances 56 B 82=1932 B 130 A 
right of way cannot be acquired by a tenant 
over the lands of the landlord within his 
imancv except by grant 34 I C 450=20 
C W N 1158 See also 1936 S 61=30 S 
L R 32 It is true that a lessee of land 
cannot acquire a right of way or any other 
easement over land owned by his lessor as 
having been peaceably and openly enjoyed 
by a person claiming title thereto and of 
right within the meaning of the third clau«e 
of S 15 in such a case the tenants occii 
pation IS m the sight of the law that of In 
landlord But where a lessee of land owns 
a building built upon land leased to him 
he may so far as the use of light and air 
or support for his building is concerned 
acquire rights of easement in respect of 
such light air or support under Qs (1) 
and (2) of S 15 and these rights cannot 
be objected to as being incapable of being 
acquired by him on behalf of Ins lessor as 
well as against him for those rights are ac 
qutred by him for himself and for none 
other than himself as owner of the build 
mg II R ( 1941 ) Kar 381=1941 Sind 
211 The mere grant of leave and licence 
of a Tight of way bv the landlord to his 
temant will not invest the latter with a right 
of way enforceable in suit 20 C W N 
IIS6 A prescriptive right cannot be ac 
quircd by one tenant nga nst another tenant 
of the same landlord 31 I C 549=19 C 
W N 1211 See also 1 L R (1937) 1 Cal 
569=1937 Cal 572 (mukarran lease holder) , 
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19J9 Ran? 421 148 I C 215=1934 P tl 
n , «7=34 Pom L R I0I';=1QJ2 tl 513 
\MietIier one pemnnent tenure lioliler can 
acquire an casement apainst anotlicr perma 
nent tenure JioIJer under the «me lanl 
lord 31 I C 549=19 C \V V 1211 A 
tenant m a lemtndan cannot acquire the 
right to irrigate hij land held b\ b m a< a 
tenant, with water from the tanV belonging 
to the 7amindar ^6 I C 598=11 L \V 
^ WTiere the tenants of a aamindir Ime 
been using water from his tank for racing 
a second crop on their tnonj'ain lands for 
over 20 jears oprnlj and cent nuouslj and 
without interruption their right to take 
water for a first crop being admitted t>j the 
zamindar, and it is found that at no time 
for considerahlj oxer 20 jears has the 
ramindar claimed or reeoxered compensation 
for the wafer taken by the tenants for the 
second crop a presumption arises in faxour 
of the tenants that they have been using the 
wafer as of right and xshen no attempt ts 
made to show that thej were dong ao with 
the permission of the rammdar or to prove 
anj facts to negatue the claim as of right 
«t must be held that the tenants have acquit 
ed a prescriptne right to get an amount of 
water sufficient to irrigate their Ian4$ with 
out an> liability to paj for it The fact 
that m some jears there may not ha\e been 
enough water to irrigate as large an area as 
m other jears and that tn some jears there 
may have been an amount sufficient to irn 
gate a larger area than in other jears will 
not make the right ui-apable of being pre 
scribed for as being of a precarious nature 
1937 M W N 895:=46 L W 643=1917 
Mad 933 WTiere two persons hold adjoin 
mg plots of land under a temporarj lease 
issued by the Government which ts termi 
naWe at three mon'hs notice and »s trans 
ferable onlj with the sanction of the Go ^ 
vemment, one of them cannot acquire a 
right of way by user over the land which is 
w possession of the other as he cannot be 
said to have enioved the a’legcd easement 
as of right 30 S L R 32=163 I C 137 
=1936 S 61 The joint user of the water 
from a tank for the joint cuUixation of a 
plot does not affect the nature of the right 
of casement which is a right oxer the scrvi 
ent heritage acquired bj virtue of the joint 
ownership of the plot The right prescrib 
ed for is not a right to irrigate jointly but 
a right as part owners of a dominant hen 
lage 35 I C 749=4 L W 128 The cs 
sential requisite of prescription is that it 
should be acquired against specific tndivj 
duals prescription against one person can 
not be larked on to that acquired against 
others 24 I C 519=28 M L J 669 A 
dominant owner x\ho is also a part oivner 
of the servient tenement cannot acquyc an 
easement over that tenement In order to 
acquire an easement by prescription it is 
necessary that the right must be enjojed m 
the character of an casement, and if a domi 
C C M - 491 


nant owner is a part owner of the servient 
teneinent he would enjov as of ‘right not 
the eaecment hut the soil itself 41 C W 
V 769=1937 Cal 355 The principle that 
one trespasser cannot tack on to his own 
possession the pos'cxsion of another tres 
passer is sound but cannot apply to the ac 
quisifion of a right of casement xvhich 
must be distinguished from ownership 
Tlicie rights cannot co etist as they arc 
mutuallj exclusive The adverse posses 
Sion spoken of m connexion with arquisi 
non of oxxmersliip means total exclusion of 
the rightful owner, whereas the enjoj-ment 
and user necessary for the acquisition of 
easement is consistent xxith the possession as 
well as the enjoj-ment by the rightful owner 
The adxerse possession in reality extn 
gutshfs the title of the rightful owner, but 
the enjoj-ment by a person claiming the right 
of casement docs not in the least affect 
either the possession or the title of the 
owner The casement only restricts the 
oxxTicr’s rights m some ways in regard to 
the tnjojTwcnt of his tenement Moreover, 
the fight of casement is annexed to the 
land or tenement and cannot be acquired m 
gross as a personal right 1937 N 38 Sff 
also 1937 A L J 249=1937 A VV R 215 
It IS open to the Courts to recognise aequi 
sition of the easement by the claimant if he 
could prove continuous enjoyment for the 
requisite period by himself or his imme 
diate piedtcessor in occupation of the pro 
perfj 1937 N 38 A caste is a corpora 
tion xxith civil rights and can acquire by 
user title to a right of xvaj even if the 
user be only of a few members of the caste 
provided it is exercised on behalf of and 
for the caste 24 I C 467=28 L J 
no Sea also 24 I C 519=28 M L J 669 
(Suit bj Slanom holder) 

EASEM£NtS HOXV ACQUlgED —A pCTSon tO 
acquire the right of fishery by prescription 
‘ must show that he had an HiiiMferrK^terf en 
/oyntejtl of ft openly pubUdy and peacefully 
for over the statutory period, but where 
such an enjoyment xvas in exercise of a 
common right xvhich he shared xxith others, 
he should show that his us*r xvas in as'er 
tioit of a higher right than the general right 
m himself and for hiS cxclusixe benefit 39 
C 53=11 I C 180 9ee also 37 C W N 
18 The right to establish and tiamtain a 
ferry over the propertj of another is a 
nght of casement for xvhich twenty jears’ 
user IS necessary 5 P L J 500=1 P L 
T 39o A person owning land on one bank 
of a TJXCT ran acquire a right b> easement 
which would entitle him to use the land 
b“loi^«ig to another owner on the other 
side of the river for the purpose of embark 
mg and disembarking passengers There 
IS however no law m this countrj which 
would entitle him to restrain competiiion 
He cannot prex ent the owner of the land on 
the other side of the river from starting a 
nval ferry xvhicli is n.n between lands 
owned by him on both banks of the rixcr. 
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and uhere a right of way or any otlier easement has been peaceably and 
openly enjoyed by any person claiming title thereto, as an casement, and as of 
right, without interruption, and for twenty years, 

the right to such access and use of light or air, support or other easement 
shall be absolute 

Each of the said periods of twenty years shall be taken to be a period ending 
within two years next before the institution of the suit wherein the claim to which 
such period relates is contested 


NOTES 

In other words there is no right to a mono 
poly Such an exclusive right can be 
claimed only under a Crown grant 1935 
A L J 444=1935 A 481 To establish a 
right under this section twenty jears of un 
interrupted user must be showm 25 I C 
405=12 A L J 693 As to presumption 
from long user see 91 I C 987=1926 O 
237 As to the effect of unreasonable user 
see 92 I C 465=1926 M 623 The period 
of user must be twenty years or more 
ending withm two years before the institu 
tion of the suit wherein the claims to which 
such period relates is contested 24 I C 
126=12 A L J 415 In a case of a claim 
to a right of easement the period of twenty 
>ears should end within two years of the 
suit It IS immaterial whether there was 
or was not a period of twenty years user at 
some period beyond two jears before the 
date of plaint A period of ^venty years 
user m the fifteenth century for instance 
cannot have any bearing ou a claim to ease 
ment 1933 A L J 516=1933 A 623 In 
a case not of prescriptive easement but of 
one arising from a grant it is not necessary 
for the plaintiff to establish hventy years 
exercise of the right of easement or its con 
tinuance till a time within two years before 
the institution of the suit 150 I C 601= 
1934 A 447 No minimum limit of tunc 
can be laid down to justify an inference of 
immemorial uses The question whether 
such an user is established depends on the 
circumstances of each case 45 B 1027= 
62 I C 65 Peaceable enjoyment means 
one without interruption or opposition by 
the servient owner sufficient to defeat the 
enjoyment 49 I C 963=21 Bom L R 
709 The obstruction must find expression 
m something done on the servient tenement 
Itself 45 B 1027=23 Bom L R 422 
Mere protest does not amount to such ob 
struction 45 B 1027 The mere fact that 
the land is waste does not necessarily shoA> 
that no right can be acquired over su^ la^ 
If that were so the right of user over 
almost every pathway in the mofusstl would 
be lost, inasmuch as aImo<t every pathway 
lies over waste land 65 I C 509 In 

determining the question whether an user of 
way oscr waste land was as of right or not 
the Court would ha\c to consider the chamc 
ter of the land the relation between ihc 
parties an I the circumstances under which 
the user took place 65 I C 509 Sec 

eUo S6 B 427=31 Bom I R 1015=193'' 


B 513 If an easement has been enjoyed 
for the statutory period peaceably and 
openly as of right without interruption, the 
right becomes absolute 26 I C 781 A 
long and uninterrupted user for a long 
senes of years leads to the inference that 
the user had been as of right and that the 
right had a lawful origin 35 I C 749=4 
L W 128 A prescriptive right can be 
acquired only if the enjoyment of the ease 
ment ended ‘before the beginning of the 
two years next before the suit was insti 
luted 33 I C 503 See also 29 M L J 
685, 1923 O 29 Enjoyment may be peace 
able notwithstanding oral disputes regard 
mg It 29 M L T 685=31 I C 528 The 
adverb ‘peaceably* indicates the manner m 
which the dominant owner must conduct 
himself m his use of the servient tenement 
I e the person claiming a right of ease 
ment must not have deprived the servient 
owner of that right by use of force or 
secretly 29 M L j 685 See also 19 Mys 
L J 339 A statutory prescriptive title 
to an easement is impossible to be acquired 
under S 15 unless and until the claim 
thereto has been contested m a regular suit 
29 M L J 685 See also 1923 O 29 17 
I C 22=10 A L J 227 Enjoyment for 
less than the prescriptive period if entitles 
the persons enjoying to an injunction 
^mst trespasser 30 I C 989=18 M L 
4T 515 The words ‘as an casement do 
not mean that the enjoyment should be in 
the assertion of claim of an casement III 
(6) shows that the words were used in 
order to show that unity of title or posses 
Sion makes the possession useless to create 
a right of easement 38 M 1=17 I C 112 
See also 41 C W N 769=1937 Cal 355 
Assertion of full osvnership which was 
however negatived by the evidence mav 
suilce to establish an easement provided 
that the user was for the beneficial enjoy 
ment of another land 38 Mad 1=17 I C 
‘>9 M 820=1926 M 728 
L ** '“5= 

IVM iJ iij Mere acquiescence does not 
create an easement 16 I C 893 \Vlien 
two houses originally owned by one and the 
»me person have backyards opening into a 
iMc which separates them in the absence 
J L when the gates were open 

*** J presumption is that they were so 
opened before severance and the enjoyment 
of a right of way for over twenty years 
leaccably and as of right ending within two 
years before suit creates a prescriptive 
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^Explanation /.— Noihiiis is ms enjoyment xnihin the meaning of this section 
^^ncn it has been had in pursuance of an agreement x\iih the ouaicr or occupier 
of the property o\-cr uhid; the right is claimed, and it is apparent from the agrre- 
raent that such right has not been granted as an casement, or, if granted as an 
easement, dial it has been granted lor a limited period, or subject to a condition 
on the fulfilment of xnIucIi it is to cease. 


NOTES. 

nsjht. 9 M L T. 274=9 I.C 7M User 
xrhich IS neither rhj-sicalty capable ol pre- 
tention by the o«-ner of the sersient tene- 
ment nor actionable, cannot support an 
casement. This principle applies both to 
affirmative and nesatue easements. So 
long, therefore, as the tvio tenements tvere 
held _ in joint ovmership there can be no 
acquisition of an easement by prescription in 
favour of one tenement against the other. 
(Sturges V. BrKf< 7 won. II CD. 8S2: 28 
Bom L.R. 1000 and 19 C 253. Foil ). 56 
B. 427=M Bom.L R. 1015=1932 B. 513; 
60 C.L.J, 412=1935 C. 2S2. 

Sec. 15, Expl. l.-~\Vhcrc, in the absence 
of a licence or agreement, the defendants 
nerc found to have been using a way over 
plaintiff’s land openly, peaceably and as of 
tight for oxer the statutory period, held, 
the defendants had acquired an easement m 
respect of that right 9 I C. 640=9 M L 
T. 350 Continuous and peaceable user of 
easement of light and air for more than 
twentj jears may give rise to a presump- 
tion that It existed with the consent of the 
owner of the servient heritage 71 I.C. 
831=1923 N 192, Set aha 58 I A. 195= 
54 M. 427=61 M L.J. 1 (P.C). Tlic 
right to receue light across another’s land 
IS not a natural incident of property but can 
only be acquired as an casement cither b> 
grant or prescription. Unless and until 
such a right has been acquired in the 
manner of other easements, no amount or 
mode of obstruction is actionable 46 C 
W.N. 136 An easement of light and air 
need not be proved to have been enjojed 
as of n^t It is enough if there is enjoy- 
ment 61 I.C. 569. An open user of road 
or path, without interruption, for a long 
time, not under permission or sufferance, is 
Prima facie evidence of enjoyment as of 
right. 61 I C. 569 Under S. 15 (5) 
plaintiff has to show a period of 20 years 
continuing up to some point within two years 
before the institution of the suit. 1923 O. 
29. The fifth paragraph of S. 15 of ^lie 
Easements Act seems to render it impos- 
sible to acquire statutory prescriptive title 
of an easement, unless and until the claim 
thereto has been contested in a suit. 1923 
0. 29. The right to the lateral support to 
a wall from a neighbour's land, is acquired 
only by prescription. 68 I C. 831=14 L. 
W. 72S. See also 1929 M.W.N. 528 
\Vliere it was shoivn that the plaintiff's wall 
collapsed as a result of a deep drain cut 
close to the wall by the defendant, but it 
was not shown that any portion of the soil 
on the plamtiff’s land had fallen into the 


dram and it was abo not proicd that the 
period of 20 jears had expired before the 
alleged encroachment. Held, that S. 15 
and not S 7 applied to the facts of the case, 
and that the casement by prescription not 
hating been established the plaintiff was not 
entiilfd to recoter damages. 1930 A.L.T. 
240. _ A ri^At ef tiay over one part may be 
acquired by grant, and over another, by 
prescription. 57 I.C. 852. \Vlierc a path- 
w-ay has been used by all the residents of 
the tillage, and on both sides of it abut 
houses of the residents of the tillage, the 
presumption is that the passage has been 
kepi for the common use of the residents 
of ihc village and is, therefore, a public 
pathway. Under such circumstances there 
must be a presumption of dedication of the 
land under the passage for public pathway. 
User for any number of years is not neces- 
sary to establish a right to pss over the 
public pathway, User, on the other hand, 
IS merely an etidence of original dedication 
in such cases. 38 P.L R. 500=1936 L 
797 A right of easement is claimable on 
the land of another by the owner of land. 
It is not a personal right, but it attaches to 
land and is exercisable over arother’s land, 
A public pathway, however, may be on 
another’s land but the exercise of a right 
of passage over it docs not necessarily re- 
quire that the person claiming it must prove 
that he is the owner of some land. In other 
words, the existence of a dominant tene- 
ment IS not necessary. 38 P.L.R, 500= 
1936 L. 797. The fact that a passage lead- 
ing from a public place is not proved to 
terminate also at a public place is no reason 
for Ifolding that it is not a public passage. 
Where it does not stop at the land of a 
private owner but proceeds further to a 
great distance, that is, an important factor 
in support of the claim of the public, especi- 
ally when It IS not shown that it has termi- 
nated m private grounds. 39 C.W.N. 303 
=60 C.L J. 556. See also I.L R. 1937 N. 
21=1937 Nag 322. When a public right 
of way IS claimed over lands belonging to 
a prhate owmer, it is not legitimate to pre- 
sume from long user an intention to dedi- 
cate the lands for public use and then to 
ex mine the evidence adduced on behalf of 
ih*. private owner to see if the presumption 
Im been rebutted by him The evidence 
m St be examined as a whole and then the 
in erence either m favour of or against the 
dedication must be drawn. It is wrong to 
deal with the evidence in compartments. 39 
C.W.N. 303=60 C.L.J. 536 An case- 
ment exercised by the defendant was merelj 
one of access from the road, over the strip 
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of land belonging to plaintiff to the defcn 
dants land for a limited and special pur 
po<e A particular path left by tlie plain 
tiff for the exercise of the easement was 
blocked but another path was opened later 
on and had since been used, held, that the 
easement was a discontinuous, non apparent, 
positive easement with nothmg in its nature 
to limit It to a particular path and the crea 
tion of new path by the plaintiff did not 
constitute an interruption of the casement 
115 I C 884=1929 P 124 The object of 
S 15 of the Act in requiring that the user 
should be open is that it must be of a nature 
from which a presumption would arise that 
the owner of the land had knowledge that 
his land was being so used and that he had 
acquiesced in It Where the evidence did 
not show that the cattle by using the defen 
dant s land had formed anj path on the land 
which would put the owner on inquiry and 
it further appeared that the land was not 
being continuously used for the purpose 
throughout the year but only during the 
wtt season and that no particular path was 
used but the cattle simply strajed on the 
land Held, that under those circumstances 
no presumption as to constructs e notice 
could arise and that the easement of the 
right of way for the cattle uas not made 
out 31 Bom L R 120=1929 B 144 
Wliere the owner of a uijfc a tree com 
plained of the construction of a wall b> the 
defendant which prevented him from co' 
lecting the fruit of the tree the branches 
of which ONcrhang the wall but it was 
found on the evidence that the wall was con 
slructed three jears before the suit was 
brought Held that assuming that the plain 
tiff had a right of easement he could not 
enforce it because of S 15 of the Easements 
Act JJ4I C 5J2 

Mode op ENJOYWE^T — The presumpitoit 
of lost grant should not be made merely 
upon establishment of user for a period of 
20 jears or more %\Tiat has to be fbund 
as raising the presumption of lost grant i» 
user from time immemorial although the 
period for which such user need be proved 
must depend on the facts and circumstances 
of each case 57 C L J 31 No pre 
sumption of a lost grant can be made in the 
case of the right of fishery where the nse 
of the fishery svas m harmonj with th“ right 
of the public to fish by stakes which is 
acknowledged method of public fishing on 
the West Coast of India 23 Bom L R 
939 Possession of the dar (space between 
two fishing stakes) for over sixty years does 
not perfect into m casement by way of 
prescriptive right 23 Bom L R 939 As 
to presumption of lost grant see also % 
1 C 317=1926 M 788 A plaratilf is 
entitled to lave lus right of way declared 
if he establishes the terminous to and from 
which the way runs And the right would 
be enjoyed m the way the servient owners 
point out as the tract If no tract is 


pointed out, the plaintiff can enjoy the 
nearest route 46 I C 374=22 C W N 
922 No use of property which would be 
legal if due to a proper motive would be 
come illegal, if prompted by an improper or 
even a malicious motive 42 C 164=20 
C L J 97=18 C W N 1296 The extent 
of a right acquired by prescription is me 
astired by the extent of the use and enjoy 
ment thereof during the prescriptive period 
{Ibid ) It is not necessary to prove annual 
or continuous user, but only substantial 
enjoyment whenever the occasion required 
The mere fact that the openings made were 
different in different years does not make 
the user indefinite when the channels tlirough 
which the water vas taken were the same 
15 C W N 209=13 C L J 670 The fact 
that the servient owner paid a certain sum 
for the repair of the embankment for his 
own benefit does not make the user per 
missive 15 C W N 2a9=13 C L J 670 
Period of twenty years to be completed 
prior to institution of suit— No right to pro 
tect inchoate right— Fact of servient owner 
of dominant owner suing in respect of ease 
ment immaterial See 113 1 C 525 As 
to presumption of vnpUed grant see 1937 
Cal 661=41 C W N 1169 
EaSEMEIJT ACAI^ST GoVTRNMElTr — To 
claim 60 years rule o! easement, there must 
be Government ownership on the date when 
the easement is claimed and not at some 
antecedent period 116 I C 806=1929 A 
382 See also 1936 M 692 A plaintiff 
claiming a right of easement against Gov 
emment must prove sixty years’ peaceful 
and umnlerrupfed user and the rule of law 
that the burden of proof is shifted on to 
Govtinment if the plaintiff proves possession 
for a sufficient number of years is not ap 
plicable if the plamtiff fails to prove the 
completion of even the piescTspU\e period 
necessary against a private individual 26 
1 C 723=39 M 304 See also 1928 0 17 
=4 0 W N 1035 , 45 I C 80=34 M L 
J 425 (Acquisition of right in v\’atcr m 
Government channel) If the plaintiff 
proves 30 years possession the Government 
roust prove that he had no possession w ithin 
W years 16 I C 626=12 M L T 159 
The words belongs to the Gov ernment m 
S IS refer not to the time of the suit but 
to the duration of enjoyment 41 M 622 
=34 M L J 390 When after 40 vears 
enjoyment against the Government, the lat 
ter transfers the land to a private person 
the easement m order to become absolute 
must be enjoyed as against the transferee 
w a further period of 20 years 41 M 622 
The period of 20 years must be computed 
from the time when the transfer was made 
to a private person 41 M 622 
Goixrsment land in occupvtiov of per 
S pv WITH LIMITED RIGHT — S 15 of tl C 
Easements Act insists on a period of 60 
years user not merely when the easement 
ts claimed as against the Government but 
over any property belonging to Go\ ernment 
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NOTES • 

Tlie ^ord *beIonff< m tlic section should 
not be restricted to ca»es where possess on 
and ownersljip continue to rcmiin with llie 
Goxemment and the clause applies to c‘>*es 
svherc anj person with a limited riKht is in 
occupation of land bcloncmg to Gosemment 
■10 L W 514=19J4 M '!75=67 M 1 T 262 
Sft also 71 M L J 263 . 43 L W 330 
Psornin mis witicit patiiwas la\ m 
Wscavc TO Gom\>irM— Ricmts or Tina 
Parttes — The plaintiff as the owner of a 
certain siirscj number m a Milage sued to 
restrain defendants 1 and 2 who claimed to 
be trustees of a temple, from intcrfcnnR 
With the plamtifTs use of a pathway across 
suit surscj number and the Gosemment also 
w-as impleaded as a party The lower ap 
pellate Court found that the suit sursej 
number belonged to the Gosemment who 
had allowed its use m fasour of the tem 
pie On the contention that though for 
want of 60 jears user the plaintiff had noi 
acquired an casement as against the Go\crn 
tnent, he had bj reason of 20 jeifs user ac 
quired a limited right which was sufTciem 
to pres’ail as ngainst an) interest which pri 
^’ate persons like defendants 1 and 2 might 
possess in that propertj Held assnm ng 
the possibilits of acquisition of an easement 
against the holder of a limited interest the 
acquisition was possible onij to the extent 
to which a grant might be possible withm 
the terms of S 8 of the Easements Act 
and as no such grant bj the temple would 
be possible hating regard to the nature of 
Its interest m the propertj the plaintiff 
would not b> 20 years user acquire presenp 
tive right as against propertj which belonged 
’to Goternment e\en to the extent of pre 
venting defendants I and 2 from interfering 
With his user of the way Held also that 
though It might be a question whether a 
mere stranger could obstruct another per 
son m the exercise of esen sshat might be 
called an inchoate right of casement the 
position of the defendants 1 and 2 could not 
be compared to that of a mere stranger or 
a licensee 1934 M 575=67 M L J 262 
Burden of Proof —The onus of prosing 
that a right of way has been peaceablj and 
openly enJO^ed bj anj person claiming title 
thereto as an easement and as of right with 
out interruption and for 20 jears lies upon 
the person assertms the right 2j I C 499 
See also 18 L W 404=1923 M 674 The 
question in eadi case must be what is the 
exact nature of the right which is sliosvn b> 
the esidence to ha\e been acquired b> the 
part)’ 5 -ff 1923 M 67A su fra S 15(1) 
applies both to continuous and disconti 
nuous easements 17 I C 22=10 A L J 
227 The question of aiitmwj is m each 
case, a question of fact Where enjoj-ment 
IS prosed the j erson enjojing the right 
must be presumed to possess an onimux 
which 1 $ manifestly to hts ads'antage 53 
A 16=1931 A 877 Where it is a ques 
tion of acquisition of an easement b\ pre 


scription the burden lies entirelj on the 
plaintiff to prove 20 jears’ enjoj-ment and 
not mere possession for 12 years and then 
say the onus :$ shilled on to the defendant 
33 I C ^03 

DcFTACts — When a right has begun to 
run under S 15 and the servient holder 
sues to put an end to it the defendant can 
not plead m bar of it Art 32 of the Limi 
tition Act 33 I C 90 men the de- 
fendant has a fight of support from the 
plaintiff’s wall abutting on the defendant’s 
property for a roof of hts adjoining house 
It IS an encroachment of that right if the de 
fendant ruses hts wall and erects upon it 
another thatch resting on the plaintiff’s svall 
33 I C 90 The limit of a party’s right of 
support must be determined by his actual 
enjoyment up to the dale of the encroach 
ment complained of by the opposite party 
33 I C 90 As to right of support see also 
59 C 363=1932 C 542 If a man’s ancient 
rights be interrupted it is no answer to say 
tint he can provide other sources of light 
for himself by making changes m his oivn 
tenement nor that defendant is willing to 
preside fresh light for him in another waj 
36 M 11=21 M L J 742 mere a party 
causes injury to another he cannot object 
to appropriate relief being granted to h s 
opponent on the ground that he would 
suffer serious injury by being compelled to 
undo the mischief 36 M II There is 
no difference m the application of the law 
as regards the interference with ancient 
lights to buildings m cities and elsewhere 
36 M 11 In order to establish a right 
of easement under S 15 a plaintiff has to 
establish user for the statutory period He 
lias to establish that the user is as of right 
but the law presumes that it is as of right 
that IS to say that it has a lawful origin if 
the plaintiff proves open and notorious user 
That presumption is howeier rebuttable and 
the defendant may show that if he can 
tliat the facts are such that the user ivas not 
as of right e , he can show that the user 
was under license not amounting to a grant 
or he can show fraud m the sense it is used 
in relation to this subject or he can «how 
force or he can show secrecy Those 
would show that it was not as of right 
20 N L J 12 See also 1936 S 61 
Nature of Obstruction (Expl II) — To 
constitute an actionable obstruction there 
must be substantial priration of light enough 
to render the occupation uncomfortable 
according to the ordinary notions of man 
kind 9 I C 417=21 M L J 313 WTiere 
the owner of the building is m the course 
of acquiring a right of easement by pres 
cription when his house is burnt down, and 
he begins immediately to re build his house 
and place the windows exactly in the same 
position as the old ones he can be regarded 
as enjoying the access and use of light and 
air continuously and he will be entitled to 
protection after twenty years from the first 
butldmg 46 B 448=24 Bom L R 83= 
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Explanation II — ^Nothing is an interruption ■\vitVim the meaning of this 
section unless where there is an actual ccssatidti of the enjoyment by reason of 
an obstruction by the art of some person other than the claimant, and unless 
such obstruct on is submitted to or acquiesced in for one year after the claimant 
has notice thereof and of the person mahing or authorizing the same to be made 


NOTES 

1922 B 3 If however there is any delay 
in rebuilding then that might be exidence 
of an intention not to resume the user 46 
B 448 Knowledge of the fact of enjoy 
ment on the part of scnient owner is essen 
tial to the acqu sitioti of an easement where 
the Court is ashed to presume a grant 54 
I C 936=16 N L B 76 Active obstruc 
tion on the part of such owner would nega 
tive any such presumption 54 I C 936 
To negative submission to an inlcrTuption 
the party interrupted need not have brought 
a suit 54 I C 936 The question whether 
there has been submission to or acquies- 
cence in an obstruction is a question of 
fact the burden of negativing submission 
being on the party alleging that he did not 
submit 54 I C 930 See also 116 I C 
806=1929 A 382 It is not enough for 
supporting an act on for obstruction of 
right that there has been a d mimit on of 
light from what it was before 49 I C 
458=11 Bur L T 109 The decrease m 
light should constitute a nuisance and make 
the house uncomfortable according to the 
ordinary standards or humanity or unfit for 
business 49 I C 458 
See 15, Expl II —Under Fxpl 11 
S 15 it IS not sufficient to prove that there 
was obstruction for a period of one year 
but It IS also essential that such obstruction 
should be acquiesced in for the same period 
by the claimant 116 I C 806=1929 A 
382 \Vliere the plantiffs fathers vendor 
had used a particular courtyard for the 
purposes of his business for a period of 
about 12 to IS jears and after his death 
his son had closed down the business and 
did not use the courtyard for a period of 
nearl) 6 years for his business and the 
pla ntiff after purchase from the son had 
used It for a s milar business of his own 
for a period of about 12 years it could not 
be said that the plaintiff had acquired a right 
of easement for there had been an mtetrup 
tion and an intention to cease to enjoy the 
right I L B 1938 All 840=1938 A L J 
867=1938 All 587 

Pleadings — Pleas of oukership and 
EASEMENT — PFRMissunLXTT — No dotbl as a 
rule a pla ntiff should not be allowed to 
put forward confrad ctory pleas but the 
pleas of ownership and easement though 
inconsistent arc not contradictory and can 
be put forward in the alternative The 
important point to be considered m such a 
matter is the question oua aiwiio egertt with 
reference to the user allowed by the plaintiff 
in other words if the plaintiff had used a 
■way on an assertion of t lie of owner he 
could not put fonvard such user in support 
of a right of easement That mcw however 


does not present the putting forward of 
alternative pleas in a suit though at the 
trial of the suit the character of the user 
and the question of quo oKimo egerit would 
have to be decided and if the user is pro 
ved one plea would have to be affirmed and 
the other rejected 29 N L R 330=1933 
N 257 See also I L R (1939) Nag 
=1939 N L T 297=1939 Nag 197 1939 
Nag 415 1925 Cal 788 It is not the law 
that a person cannot acquire an easement 
unless during the whole prescriptive period 
he acts xvith the conscious knowledge that it 
i« a case of a dominant and servient tene 
ment and that he is exercising a right over 
property xvhich does not belong to him 
A plaintiff may claim an easement and 
ownership in the alternative If he shows 
that for the statutory period he has openlj 
exercised certain rights which arc m them 
selves sufficient to establish an casement 
finma facte he is entitled to the easement 
and It IS not necessary to show that during 
the whole of the prescriptive period he xvas 
consciously asserting a right to an easement 
A right to an easement by prescription can 
not be defeated merely by showing that dur 
ing the whole or part or the period of pre 
scnption the plaintiff was not conscious!) 
claiming an easement I L R (1939) Bom 
140-41 Bom L B 168=1939 Bom 149 
See also 35 Bom L R 144=1933 Bom 122 
1939 Sind JID The question of tmmemo 
nal user or lost grant must be pleaded irr 
every case before a person can be given 
relief on that head V^iether the action be 
brought against the servient owner or a 
stranger a party cannot safely allege his 
right to an easement generally but should 
state specifically the manner m which he 
claims title to the easement, whether by 
grant (actual or lost) prescription at Com 
mon Law or under the Prescription Act 
Where the plaintiffs did allege circumstan 
CCS namely the user by themselves and by 
tbeir ancestors of the land as pathway for 
40 or SO years the plaint may on a liberal 
construction be taken to baxe relied upon 
long user lead ng to an inference of lost 
grant 142 I C 458=1933 C 215=56 C L 
J 274 The fresumpUon of lost grant 
should not be made merely upon establish 
ment of user for a period of 20 vears or 
more What has to be found as raising the 
presumption of lost grant is user from time 
iinmcmonal although the period for which 
such user need be proved must depend on 
the facts and circumstances of each case 
57 C L J 31 See olio 41 C W N 1169 
=1937 Cal 661, 142 I C 458=1933 C 215 
Parties to suit in respect of Easement 
Right — Dominant and servient tenements 
owned by several persons— One of them may 
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Explanation III — Suspension of cnjo>mcnt m pursuance of a contract bet- 
U'ecn the dominant and servient owners is not an interruption vsithin the meaning 
of this section 

Explanation /r*— In the ca«c of an easement to pollute water, the said period 
of twenty j’cars begins when the pollution first prejudices perceptibly the servient 
hentage 

\Micn the property over which a right is claimed under this section belongs 
to *[thc Crown], this section shall be read as if, for the words “ twenty years” 
thevNords “sixty gears’’ were substituted 


LEG REF 

1 Substituted for "Government bj A O 
NOTES 

sue — Other owaicrs need not necessanl) be 
made parties 41 C W N 769=1937 Cal 
SaS 

Secs 15 and 16 Obstructios to anciekt 
ucitT— Remedy— I^JU^CTrov or damages — 
The law docs not know of anj natural riji'ht 
apart from a right of easement with refer 
ence to a right of passage or right to light 
and air No one can claim any natural 
right against another unless he establishes an 
easement to that effect 160 I C 9a5=I936 
M 142 \\9iere the defendant obstructs 
the ancient light of the plaintiff b> erecting 
•v building and plaintiff sues for in)unclion 
to have tie building demolished or for 
damages the question whether an mjunction 
shall issue or whether the plaintiff must be 
content with an award of damages must 
depend on the circumstances of each parti 
eular case If it is clear that damages will 
afford adequate relief to the injured part> 
and the defendant has not been gutlt> of am 
high handed action or unneighbourly con 
duct, an award m damages is the appropriate 
remedj If the property is still substan 
tialij useful to him depreciation in value 
can be met b> a decree for damages but 
where the defendants building deprives 
plaintiff to a verj great extent of his best 
source of light and incidentally to a large 
extent of the beneficial use of his propertj 
damages would not be adequate relief 1933 
R 3ol In order to constitute an action 
able obstruction of ancient light it is not 
sufficient that the light is less than before 
There must be a substantial privation of 
1 ght, enough to render the occupation of the 
house uncomfortable accord ng to the ordi 
nary notions of mankind and in the case of 
business premises to prevent the plaintiff 
from carrying on his business as beneficiallj 
as before The expression carrying on ihe 
business bcneficiallj is not to be read as 
depending on the question wl ether or not 
the person cany ing on tl e business is Itkch 
to lose a customer Tl e test is whether be 
would carry on the business less bcneficialh 
to himself whether m d scharging hvs dutv 
to his customers on the one hand or in pre 
servii^ his health and factlitv of transact 
tng business on the other 1933 R 3ol 

PuM’rnrr seeking injunctiov— Powtk 
or Court to direct enquisv as to damages 
— ^Vberc in a suit relating to an casement 


of light and atr the plaintiff seeks an m 
junction restraining the defendant from in 
terfermg with his right the Court is enti 
tied m a proper case to order an enquiry 
as to damages even though it holds that the 
plaintiff is not entitled to injunction No 
such enquiry can however be ordered when 
the plamlifl has not proved am damage 
179! C 8&4=1939 Smd 39 
Decree for ivjunctiov against owtns 
OF SERVTENT TEVEMENT — ExECUTIOV — Where 
the owner of a dominant tenement who has 
obtained an injunction restraining the owner 
of Ihe servient tenement from building his 
house beyond a certain height and withn 
a certain distance of the decree bolder s 
house seeks to execute his decree by the 
dcmoliuon of the additions alleged to have 
been made to his house by the judgment 
debtor the real question is whether the 
owner of the servient tenement has infnng 
ed Ihe restrictions imposed on him by the 
original decree If he has he must be 
made to comply with the decree passed 
against him The questions whether the 
decree holder has rebti It his house and has 
increased the burden on the servient tenc 
ment arc not material questions 39 P L 
R 712=1937 Lah 419 
Secs 15 24 and 27 — A right of w’ay 
ordinanly entails a po nt of arrival and a 
point of departure both of which must be 
fixed A blind lane which is blocked up by 
a wall on one side cannot be subject to a 
right of way Where a person claims 
neither a right to pass along a lane nor a 
right to carry materials over it but a right 
to remain on it for hours at a t me for a 
certain number of days in a year and to 
dump materials there and keep them there 
in order to repair his own wall the right 
claimed is not a right of way as ordinarily 
understood Nor can it be called an acces 
sory easement, as the right is claimed by 
the party to repair his own wall standing on 
his own land The easement is what is 
called a miscellaneous easement and all that 
the party can claim is a right to enjoy what 
he las prescribed for m a reasonable way 
Tl e Courts hav e alway s leaned against an 
unreasonable restriction on the servient 
owners enjoyment of h s own propertv I 
t R (1937) N 21=1937 N 322 
Sees 15 and 47 Right of refaiis — 
The right of repairs be ng a discontmuous 
easement is not extinguished even though it 
teas not enjoyed withm two years next pre 
r^im; the suit 1941 N L J 6aS 
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(a) A sun IS brought in 1853 for obslnicung a tight ofv?ay The defendant ad^ts the 
obstruction but denies the right of way Tlic plaintiff proses that the right was peaceably and 
openly enjoyed by him claiming title thereto as an easement and as of right, without interruption 
from ist January 1862 to ist January, iBO-* The plaintiff is entitled to judgment 

(b) In alike suit the plaintiff shows that the nght was peaceably and openly enjoyed by bum 
for twenty years The defendant proves that for a year of that time the plaintiff tvas entitled to 
possession of the servient heritage as lessee thereof and enjoyed the nght as such lessee The suit 
shall be dismiss^ for the nght of way has not been enjoyM as an easement for twenty yean 

(c) In a like suit the plaintiff shows that the nght was peaceably and openly enjo>-ed by him 
for twenty years The defendant proves that the plaintiff on one occasion during the twenty jean 
had admitted that the user was not of nght and asked his lease to enjoy the r^ht The suit shall 
be dismissed for the right of way has not lieen enjoyed as of nght for twenty years 

16 Provided that, when any land upon, over or from which any easement 
has been enjoyed or derived has been held under or by 
Exclusion in favour of rever- virtue of any interest for life or any term of years 
!,onfrof!.mcnthcntagt exceeding three years from the granting thereof, the 
time of the enjoyment of such easement during the continuance of such interest or 
term shall be excluded in the computation of the said last mentioned period of 
twenty years, in case the claim is, within three years next after the determination 
of such interest or term, resisted by the person entitled, on such determination, to 
the said land 


Jllustratton 

A sues for a declaration that he u entitled to a right of way over Bs land A proves that he 
has enjojed the right for twenty five yean but B shows that during ten of these >e3rs C had a life 
interest in the land that on C r death D became entitled to the land and that within two yean 
after C s death he contested A s claim to the right The suit must be dismissed as A with reference 
to the provisions of this section has only proved enjoyment for fifteen years 

17 Easements acquired under section fifteen are 
Rghts which cannot be j^id to be acquired by prescription, and are called 
acquired by ptetenpuon prescnpttvp nghts 

None of the following rights can be so acquired — 

(n) a right which would tend to the total destruction of the subject of the 
nght, or the property on which, if the acquisition were made, liability would be 
imposed , 

(6) a right to the free passage of light or air to an open space of ground , 


NOTES 

Sec 16 — The mere finding that a partusla 
is old IS not sufficient to prove that an ease 
menf has been cs ablished w th resp cf there 
to 66 1 C 922 User against kanomdar 
—Effect as agains jenmi or melchanilhdar 
24 L W o91=sl927 M 73 
Sec 17 Cl (a) — ^The phrase ‘tend to 
the total destruction" of the subject of the 
right of easement means such an interfcr 
ence -vs would render the domnant owners 
right larccly inoperative. 130 I C 54feI93l 
S 1 Section 17 is in ended to apply not to 
rghts nf irrigation in natural streams but to 
rights in the nature of profits a prendre 
which do not nclude a right to water 7 
Pat I T 547=1926 P 187 Mere possbi 
lit> ol destruc ion at some future date is not 
wl at IS contemplated by Cl (0) 23 B 666 

Right of way land or water cannot be arquir 
ed in every direction 7 C 145 8 Beng 
I» R (A,C ) 118 So also an unlmiled 

right of fisl ery 9 C 698—12 C L R 382 
See also 37 C W N 18 cited under S 2 
C! (6) Privnte right of way and highway 
may exist over the same land. 18 C W N 


378=19 C L I 42 

Cl (b) — Fxlent of right to 1 ght by pres 
cnption See 3 S LR (O C ) 41 14 C 
839 For the purposes of S 17 (c) what 
IS required is that the surface water shall 
not simplj be wa'er flowing on the surface 
It must be gathered up m some way either 
in a defined channel or by being collected in 
some other way The word and in the 
clause must be constn ed as "or" The quah 
ties arc not conjunctive I L R fI937) N 
13=1937 Nag 310 

A person may acquire a right to easement 
of water over ar ificial channels or water 
derived from artificial tank or pools 33 M 
L J 674=44 I C 625 (7 M 530 Foil ) 
Also m respect of tanks fed by ra n water 
as well as surface water from n ighbounng 
lands 33 M L J 674 Considering the 
position of the lands and the condit ons of 
apricnltufc m Bombay it must be held that 
where the plaintiff had been enjoy ng the 
v.a‘tT by means of channels through which 
waier passed to a tank for a certain number 
of years no prescriptive right was acquired 
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(f) a right to surfacc-^^atc^ not flowing m a stream and not permanently 
collected in a pool, tank or otliciwisc, 

(d) a right to underground witcr not passing m a defined channel 

Customary casements , easement may be acquired in virtue of a 

local custom Such easements arc called customary 
ensements 


KOTES 

to recctse the s\-atcr through the channels 
unobstructed so as to cn'itle the pbintifl to 
seek the remos-al of these obstructions caus 
cd b> the defendants 46 B 115=1922 D 
378 The right to take water from a riser 
running through an undefined channel over 
the neighbour ng lands is not one coming 
under S 17 (e), but is a right sshich though 
perhaps could not be acquired by prescrip- 
tion as an easement could be inferred from 
long user 42 B 28b=45 I C 448=20 Bom 
L K 393. Stc oho 7 M H C 37 (46) A 
presumption of lost grant can be made if the 
usage IS long and uninterrupted and if it 
could form the subject of grant 42 B 288 
As to what IS “immetnortal user'’, see 56 B 
82 -34 BomLR 92=1932 B 130 See also 
58 I A 195= 54 It 427=61 if L J I (P 
C ) A richt to the user of water flowing 
In undefined channels cannot be acquired by 
prescription 64 I C 153 As to right to 
percolating vsaier flowing underground in 
undefined channetsi see 54 if 793 oted under 
S 7 

Sec 18 —A customary easement is not 
limited to easements of a kind which could 
not be recogn zed at all apart from official 
customs 1924 A 159 In order to establish 
a customary right it is not necessary to show 
that It has been exercised since time tmmemo 
nal It is sufficient to show that it has been 
openly enjoyed for such a length of time 
as suggests that by agreement or otherwise 
the usage has become a customary law of 
locality It IS not necessary to prove enjoy 
ment of the right for a period of 20 years 
Where therefore the ilahomedans bare been 
immersing their taz as at iluhanam m two 
ghats of a tank for such a length of time as 
to suggest that the usage has become the 
customary law of the place, they have a cus- 
tomary right to use the ghats for immersing 
their taz as There is nothing unreasonable 
in the custom and it is sufficicnMy certain and 
invariable The mere possbilitj that the 
number of tazias immersed may eventually 
increase so much as to prove a nuisance vs 
too remote to make the custom unreasonable 
1938 Nag 177 The right to use the ghats 
of a tank for the purpose of immersing tazias 
at muharram is a customarj right and not 
an casement. 1933 Nag 177 To c«tvb!ish a 
customary casement the cus'om must be 
reasonable certain, and the user must not 
have ^cn permissive or exercised by stealth 
or force ard 'he right should have been en 
jojed for such a length of time as to sug- 
gest that b> agreement or othcrmsc the user 
had become the customary law of the locality 
C C M -292 


1939 N L I 246=1939 Nag 193 See oho 
42 C W N 1102 A customary casement 
can only be in favour of a class or com- 
murify and cannot be in favour of an indivi- 
dual 119 I C 693 As to proof of custo- 
mary rights, jctf 90 I C 976 A Court 
should not decide that a local custom, such 
as cutting wood from a jungle exists, unless 
the Court is satisfied of its reasonableness 
and Its ccr'ainty as to extent and application, 
and 18 further satisfied by the evidence that 
the enjoyment of the right was not by leave 
granted or by stealth or by force, and that 
It Ind been openly enjoyed for such a Icng h 
of tine as suggested that originally by agree- 
ment or otherwise the usage had become a 
customary law of the place in respect of the 
persons and things which it concerned 123 
I C 377=1930 A 338. A customary right 
1 $ not an easement in the legal sense of that 
term Customary rights have their origin 
in grant or prescnp'ion but it is not neces 
sary that in every case, there should be cvi 
dence from which a lost grant may be pre 
sumed Nor is it necessary that the custom 
should be traced back for the whole t me 
necessary to make it immemorial 36 C L 
T 280=1923 C 200 ff/so I L R (1941) 
Nag 460 What may suffice to establish a 
Customary easement may be whollj insuffi 
cient to establish an easement by prescription 
and lire versa. The two ngh's are different, 
although the result may be the same Con 
sequenti}, where a claim of easement is based 
on a prescr ptive title, it is not open to the 
appellate Court to treat the cases as one 
based on custom 1924 L 275 Nature to 
customary easement See 18 if 320 The 
distinction between a customary right and 
customary easement is seen in 46 M 866= 
45 M L J 333=1924 M 197 See also 20 
I C 467. 1933 N 74. 61 if L J 1=58 I A 
195 (PC) Cus'omary casements and 
prcMTnptive casements distineuished 2 P 
L R 434 29 if 389 No fixed period is 
laid down by law as necessary to estabi sh 
a customary right See 46 if 866=45 if 
L j 333 Customary easement — ^Tenant s 
claim to take water from well for irrigation 
— Muntainab tity as against landlord, see 113 
I C 729 One or more inhabi'ants of a 
village taking wood from the landlord s jungle 
mihout the latter's knowledge cannot b> so 
doing for any length of time acquire a right 
to cut and appropriate wood contrary to the 
wishes of the lat cr Similar acts done with 
the pennission or acqu escence of the t wner 
being referable to a licence express or im- 
plied cannot likewise confer a right as against 
him. 123 I.C. 377=1930 A 338. Cus'o- 
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tllttJtralums 

[а) By the cmtom of a certain village every cultivator of village land is entitled, as sucl^ 
to graze his cattle on the common pasture A, liaving become the tenant of a plot of uncultivated 
land in the village breaks up and culUvates ttot plot He thereby acquires an easement to graze 
hi5 cattle «n accordance with the custom 

(б) By the custom of a certain town no ovrnec or occupier of a house can open a new wmdoW 

therein so as substantially to insade his neighbours privacy A builds a house in the town near 
E s house A thereupon acquires an easement that B shall not open new ivmdoivs in his house so 
as to command a view of the portions of /I j house which are ordinarily excluded from observation, 
and B acquires a like easement with respect to ^ s bouse 


NOTES 

mary right of pasture on landlord s lands — 
Proof of See 106 I C 
Illustbative Cases — Zammdars in U P 
cannot arbitrarily close a right of way used 
by occupancy tenants for more than thirty 
years 1924 A 159 In the case of a right of 
public way over a person's private property 
claimed by the rnembers of the public at large 
or a right of a limited class such as the m 
habitants of a particular village, the custo 
mary period of the public right to the village 
path a right which is sought to be establish 
ed, must be proved by cogent evidence where 
the interests claimed conflict vith those of a 
private owner They must be proi ed by such 
degree of evidence as is representative of 
either the public at large or of the particular 
village or the smaller community alleged to 
} ave the right of user To call three partisan 
witnesses who can in no sense be said to be 
representative of either the larger commu 
nity of a general public or the smaller commu* 
nity of a particular village is no evidence 
whatever upon which a find ng of public right 
or village custom can be found 148 1 C 
498 (i)=1934 P 30 Where it is alleged 
that there is a public pathway which has been 
infringed by the defendant before the plain 
tiff can mamtain an action for avoidance of 
the infringement, special damage must be 
y ravel But where U is more or !c«5 a vi! 
lage pathway wherein the residents on either 
vde of the pathway and round about may 
be con idcreil to hive a right acquired by 
long user of passing to and fro and this nght 
IS referable to a grant or agreement on the 
part of the zammdar, it is not necessary to 
prove any special damage and the residents 
of the neighbourhood can maintain an action 
for the avoidance of the obstruct on without 
proving any special danage Even if a proof 
of s|-ccial damage is necessary a very small 
amount of inconvenience will entitle the plain 
tiff to the relief claimed 1933 A 919 A 
uoht of faslura/je by virtue of a lost grant 
rvnnot be estibbshed by the inhabitants of 
a village as they -ire a variable number of 
persons Such a nght cannot also be esla 
blished liy prescnption under S 26 of the 
I im tation Act inasmuch as to establish such 
a nght It must be shown that it has been 
peaceably and openly enjoyed by the persons 
claiming it without interruption for 20 years 
Tint might be so wuh regard to some of 
the villagers but could not be so in the case 
of all the inhabitants It is clear therefore 
that the only right of easement wheh can 
be chimed in a case like this is the right of 


casement by custom 42 C W N 1102 
\Vhere the residents of a particular locality 
claimed a customary nght of easement to go 
ozer the land of the defendant, to eolleet 
fireivood and bum Holi and perform some 
ceremomeSt there and where such right is 
proved to have been exerased from time im 
memorial it was held that the easement was 
not unreasonable and could be recognized by 
the Courts 1801 C 233=1938ALJ 1243= 
1939 All 165 See also 1939 All 387=1939 
A L J 391 A customary nght of bunal 
can exist, apart from provisions of this Act, 
hence where it is fotmd that a certain family 
used a grave as a burial ground customarily 
It was held not an casement but a customa^ 
right m the nature of an easement 31 I C 
80a=13 A L j 1094 A nght to bury a dead 
body IS not an easement as contemplated by 
the Easements Act Such a right cannot M 
acquired by prescription, though it can be 
acquired by grant or custom When the ori- 
gin of the right is peaceful, the Court can 
presume either a dedication on the part of 
the owners or a grant on their part, the 
or gm of which is lost in antiquity The 
question whether a plot of land is a grave- 
yard or not IS primarily a question of fact 

1934 A L J 809=1934 A 868 See also 32 
P L R 157=1932 L 2a6 60 C L J 566= 

1935 C 357=39 C W N 387 Right to 
privacy is customary right 10 A 358 SB 
HCR 42 9BHCR 266 8BHC 
R 87 2 Bom B R 454 There vs no mher 
ent right of privacy attaching to any property 
and this is specially so in a town Such a 
right must be acquired either by usage or by 
grant 40 P L R 483 See also 1939 hlar 
L R ISO (Civil ) If a right of privacy is 
established the intervention of a space bet- 
ween two houses cannot affect the right of 
privacy 28 I C 674=13 A L J 361 The 
purdah system is generally observed by both 
Hindus and Muhammadans in the United 
Provinces except by the lowest classes 28 
I C 674=13 A L J 361 Where the plain 
tiff IS a ‘vaishya’ living in a town and the 
defendant has opened a door which exposes 
the V hoK of the plaintiffs ‘saban’ ns well as 
the rest of the house to his view, there is 
an invasion of privacy 151 I C 141=1934 
\ 527 The right of privacy is an easement 
attached to land and not to n person If 
there was a right of privacy existing in the 
hou<e, it i< not destroyed because the plain- 
tiff herself has not always observed purdah 
151 I C 141=1934 A 527 A right of pn 
vnev is a customary casement and may be 
acquired in virtue of a local custom 1935 
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NOTES 

A L J 432-1935 A 254 Where 
a plunlifl hnnps i Mill cbimmR relic! 
concerning Ins riglil of prnaej, the 
omission on his part to allege the 
existence of a cusfomao right of prixacj 
IS fatal to his case. 155 I C 365=1935 A 
649 Sef also 193j A L J 432=A 754 
MTicther the houses m question are on the 
same side of a street or on the op{>osile 
Side a right of pnx-aej exists and this right 
needs more protection iihcn the person who 
mi-ades it, is opposite to the person whose 
right of pri\-acy is invaded and there is inxa 
«ion of the right of fntae^ if a person con 
stnicts a room in the upper sforej of his 
house oierloohing another persons house 
24 I C 683 In the province of Gujarat there 
IS a customary usage which makes an inva- 
sion o! the prii’aci an aclionahle wrong 55 
I C 949=22 Bom L R 226 mere a cus 
tom of pnvacy existed m the locality m which 
the plaintiff lived and she sued the defen 
dant that her right of pnsacy was infringed 
by certain construction made by defendant 
and where her house was already overlooked 
from another house and she did not show any 
reason \\h> she did not object to being over 
looked from that particular house and where 
she endured without protest the invasion of 
her pnvacj by the defendant for two years 
she is not a person who is entitled to right of 
privacy although her suit is brought within 
limitation 119 I C 834=1929 A 809 See 
also JO P L R 483 \\ here a person alleges 
that another iMffmgi.d upon hi< right of pri 
vacy, he n ust prove that customary right of 
pnvacy exists in the neighbourhood m which 
he lues and further that he is individually 
or member of his particular class entitled 
to take adi’antagc of such custom 5l A 
986=27 A L J 10^8=1929 A 676 Sei a’so 
193a A L J 432=1935 A 754 155 I C 365 
■=•1935 A 649 A jbintifi is entiabd to an 
injunction restraining his neighbour from 
opening such ■» ndoxvs and ventilators as 
would infringe the plnntifTs right of privacy 
wh ch he ts entitled to by custom 74 P L 
R 1915=29 I C 154 A plaintiff cannot ask 
the defendant to close his windows on the 
ground of the invasion of his right of pri 
vacy when it is prosed that the said windows 
do no* look out upon the plaintiff's house 
but upon certain plots of land acquired by him 
less ‘ban twents jears IS I C 270 Held, 
on the evidence that there w-as a custom of 
privacy with respect to the roofs of houses 
in the City of Larkhana in Sind 66 I C 
333 By custom a Mahomedan cannot 
acquire any right to say prayers on the land 
of another, except w ith the o her’s permis 
*ion ex ircss or impl ed 9 I C 45 Where 
the plaintiffs as owners of cattle Imng m a 
particular % llage haie been accustomed for 
a Ion" period of time to make offenngs when 
their cattle are afflicted by disease and those 
offerings arc made at a particular ‘Istban* 
in a room it does constitute a right of 


the flaintifTs to continue to make those offer 
mgs 1939 A L J. 391=1939 All 387 Set 
alto 1939 All 165 The right to cut sugar- 
cine, to extract, boil and concentrate the 
jujee on a piece of land in the obad% is in 
the nature of a customary easement and can 
be acquired by a tenant against the landlord 
26 I C 122=12 A L J 5^ A custom to 
allow the neighbour's trees to oierhang one's 
house and premises is neither definite nor 
reasonable Whctlicr the nglit to retain tmes 
overhanging another’s land is cus'omary 
easement See 43 B 164=47 I C 629=20 
Bom I R S26 See also 27 Bom L R 653 
=89 I C 191=1925 B 446 Right to use 
bathing ghat See 20 A 200 From use of 
lank for a long period dedication to the pub- 
lic can be inferred See 91 I C 712=1926 
C 507 ice n/jo 1937 Pat 388=16 Pat 389 
=18 Pat L. T 348 (Tank attached to H ndu 
temple and enclosed — Rights of Xfahomedans 
111 general to bathe — No presumption of such 
euslomary right can arise from cause of 
hath of mil \idual mahomedans) A person 
who IS entitled to put up a dam of turf and 
loose stones is not necessarily entitled to 
substi'ute a tiehter and stronger dam 9 I 
C 636=9 M L T 37S As to right to take 
water from another well see 2 \f L J 
290 A right to graze cattle m a jungle area 
of the Mllige can be the subject of a custo 
mars right 20 I C 467 See clso 19 A 
172 A custom by wh ch earth is taken from 
a piece of waste land to repair houses in *i 
village after inundations is not unreasonable 
1924 P 303 On the contrary, it seems to 
be an eminently reasonable custom that the 
people of the village should take earth from 
a ditch which serves no other purpose in 
order to repair their houses 1924 P 303 
The enjoyment of a right claimed to exist 
under an alleged custom must be enjojed as 
of right that IS to say, all acts must be done 
under or by virtue of the tYntcan In order 
to establish the custom all ac*5 must have 
been done xsvthout violence without steahh 
or secrecy or without leave or license asked 
for or given cither expressly or impI edly 
from time to time No act which can be 
ascribed to a license can ever support a claim 
of custom A zamindar is the owner of the 
forest and of the waste land lying wi hin 
h s zamindari, and as propnetor can permit 
hij tenants to graze their ca'tle on land which 
IS not the communal land of tl e village and 
to take dead wood, etc., from the forest or 
waste land on pa>rnenf of certain charges 
prescribed by him. But that is purelj n 
matter of contract between the zamindar and 
the tenants A right which can be so acqu r 
ec! on paj ment of fees or charges can hardb 
be Tccarded as a cusfomarj right notwi h 
stand ng that the nght has been exercised for 
a long senes of years. 20 N L J 131 A 
haxel IS not like property held jomtlv in co- 
ownership in the sen<e that all the rules and 
inadents of joint property are applicable to 
it, where any co-owner may al enate his rights 
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19 Where the dominant heritage is transferred or devolves, by act of parties 
or by operation of law, the transfer or devolution shall, 
Transfer of dominant hen unless a contrary intention appears, be deemed to pass 
tage passes easement casement to thc person m whose favour the transfer 

or devolution takes place 

lOustratton 

A has certain land to which a right of way is annexed A lets the land to H for ts%cnt> years 
The right of way % ests in 5 and hxs legal representative so long as the lease continues 


CHAPTER HI 


The Incidents of Easements 


20 The rules contained in this chapter are controlled by any contract between 
the dominant and servient owners relating to the 
Rules controlled by contract scrvjgnt heritage, and by the provisions of the instru- 
' ment or decree, if any, by winch the easement referred 


to was imposed 


Inadents of customary ease- 
ments 


Bar to use unconnected 
with enjoyment 


And when any incident of any customary case* 
meut IS inconsistent with such rules nothing in this 
chapter shall affect such incident 

2 1 An casement must not be used for any purpose 
not connected wuh the enjoyment of the dominant 
heritage 


lllortratums 


(а) A, as owner of a farm J has a right of way over 5 s land to 2* Lying beyond T, A hft 
another farm Zi the beneficial enjoyment of which is not necessary for thc beneficial eryoyment of 
T He must not use the easement for the purpose of passing to and from ^ 

(б) 1 as owner of a certain house has a right of way to and from it For the purpose 
of passing to and feom the h ise the right may be used, not only bv A, but by the memberi 
of nil family his guests lodgers servants workmen visitors and customers for this is a purpose 
connected w lih the enjoy ment of the dominant heritage So if /I lets the house he may use the right 
of svsy for the purpose of collecting ibe rent and seeing that the house is kept in repair 


NOTES 

therein for such a power of alienation would 
immediately defeat thc very object of mam 
taming a haveli Thc law of easements as 
such cannot be applied to a havcU for an 
easement predicaies a dominant and servient 
tenement vested m different persons The 
righ s of the owners over the havch partake 
of the character of easements They are 
quasi easements though not easements pro 
per, thc nature and extent of such tights 
being regulated by custom Such nghts can 
in la V and in the nature of things only be 
attached to immovable property and can only 
be enjoyed by thc owners of such property 
ijtia owners 176 I C 966=1938 Smd 145 
also 1939 Nag 193 42 C W N 1102 
Sec 19 —Su 14 S L R 132 18 B 382 
In a severance of tenements easements used 
as of nccfs ity or in their continuous will 
pass by implication of law without zny words 
of grant lut easements which are u»ed from 
time to time only, do not pas* unless the 
owner by appropriate language shows an m 
icntion that they shoul I pass {Poldm v 
Jlatttr, 1 Q B 156 Rcl on ) 1930 P 7 
Sec 20— Vie 2a C 576 76 P R 1900 
There can be no quest on of easement as 
rcgarli light and air in the case of joint pro- 
perty Stt 28 Bom I U 1000=97 I C 091 
=1926 B 545 


Secs 20 and 22 — \n owner of a large 
piece of land divided into several plo*s for 
budding purposes and sold them to different 
persons reserving one part for himself and m 
each sale deed there was a covenant ^ 
which every purchaser bound himself to 
keep open a passage 15 feel wide for the 
common use of the other plot holders The 
defendan s erected posts in the passage and 
reduced its viidth to 7 ft In a suit by one 
of the other plot holders, the lower Court 
applied S 22 of the Act considered 10 ft 
width sufficient and granted a decree accord 
•neb Held an easement of nay over 
another s land by virtue of an agreement is 
goiemcd by S 20 and not S 22 the rights 
111 this case were governed by the contract 
bvv ten thc vendor and the purchaser which 
should be Riven full effect to English cases 
dealing with restrictive covenants held m 
applicable to the present case where thc 
right of wav was defined both as to d men 
sions and direct on 55 B 138=32 Bom 
I R 142 j= 193I B 87 
Sec 21 — Ldgal user cannot be restrained 
lecause it is prompted by improper mo ive 
18 C W N 1296=20 C L J 97 Grant of 
way in general terms includes right of pa< 
sage for scavenger who cleans the privy 
^re 34 Bom L R 1150=1932 B 574 
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aa Tlie dominant owner must c^crasc Ins right in the mode whicli js least 
onerous to the servient owner , and, when the exercise 
Exercise of easemeit of an easement can without detriment to the dominant 

Confincnicnt of of '» dctcrmitntc pirt of the .civtcnt 

easement heritage, such exercise shall, at the request of the 

servient owner, be so confined 


NOTES 

Secs 22 and 23 — Easement confined to a 
particular purpo'e ought not to be extended 
to any other 19 I C 9S4 As to extent of 
nght of waj, see 7 C Ha 0891) Bom P 
J 244. 15 W R 495 (1£93) Bom P J S3. 
87 I C 899=1925 N 389 . 41 C L J 379 
=87 I C 19=192a C 788 . 20 N L J 99 
The general rule is that a nght of way once 
defined cannot he altered and the dominant 
owner IS entitled to exercise his strict rights 
unless he can be induced to consent to a 
deviation. 45 B 910=24 Bom L R 437 
S 22 does not deal with the Question whether 
the servient owner, when once the right of 
w-ay has been defined, can substitute a new 
way and rtcuttrse must tlierefore be had to 
the common law 46 B 910 The owner of 
a private nght of way is cutitled to enter 
the way at one and the same place ont> and 
not at any oth*r 42 C 164=^ C L J 97 
=18 C W N 1296 A back door of a house 
which was occasionally u ed by the sweeper* 
or the hdies of the house cannot be eonver 
ted in*o A mam entrance to be u«ed by ma es 
19 I C 984 Under S 22 the dominant 
owner must exerase his right ui the mode 
which 18 least onerous to the servnent icre 
ment and cannot impose anv add tional bur 
den on it W here the easement nght is onl> 
to use a roof as an open space the holder 
cann it build over that portion 1924 L 387 
See also 44 J C 500=1918 M W N 167 
Scopi. OF Sectiov — No man can impose a 
new or increased restnclion or burden on his 
neighbour by his own act, and an owner oi 
an easement cannot by altering his dominant 
tenement incre3«e his r ght. 24 C W N 
896-32 C L J 27 97 I C 169=24 A L J 
810 Every man may open any number of 
wmdows m hts house looking over his 
neighbour s lani This r ght is a continu ng 
one vnd a man can open new windows from 
time to time, provided no additional burden 
IS imposed on the servient tenement Even 
if the owner of the servient tenement has 
a technical grievance courts have a discretion 
to refuse an injunction In the vvaj a man 
has a nght to open new outlets for drains 
and new spouts for leading ram water from 
the terrace of his building to his nci'’hbours 
land the Court will not grant an injunction 
when it IS found that ro additional burden 
IS caused to the land of the «cmen ovitcr 
Wliat amounts to an addit onal burd -n i* a 
question of fact to be determined in each 
case from the nature of the nght and the 
orcumstances of the ca'e. 20 N L J 99 
Iu.t.snLVTtvE Cases — Defendant* who had 
a nght to discharge water from h $ thatched 


roof to tie plamtifTs roof pulled down his 
house and built a three stoned house with 
spouts to d scharge water on the plaintiffs 
Ivn I He/J, that the burden on the plaintiffs 
land was increased within the meaning of 
section 30 I C WI=13 A L J 791 A per 
son IS not entitled to enlarge his right of ease- 
ment by increasing the volume of water flow 
ing through a dram through which he was 
entitled to discharge only the ma n water and 
the ordiiiarv wnste water KB P L R 1917= 
42 I C 284 Where the defendant bloAed 
a water channel of the plaintiff bj build ng a 
wall the Court directed the opening of 
nnolhers channel through the defendant’s 
land without demolishing the wall 29 I C 
1002-=J3 A L J 637 The extens on of the 
proje«ion of cornice be>ond its orii, nal 
breath and the consequent increase in the 
flow of ram water on the land of the ser 
V ent ovner or both constitute an addi ion 
to the burden of the servient owner 24 C 
N\ \ 32 C L J 27 The owner of the 

dominant tenement may raise the height of 
the caves so long as be does not throw an 
increased burden on the servient tenement 
but the projection of the new roof should 
not exceed that of the old though at an 
be ght 28 I C 169 But see also 
133 I C 458-=V Bom L R 39j=1932 B 
224 Though the projection of eaves result 
mg in di*cl arge of ram water is an easement 
according to S 2J III (f.) of the Easements 
Act the mere project on of the eaves alone 
IS not The column of air occupied b} a 
p ojeetKn IS not immovable propertj or anj 
in eren therein w thin the meaning of 
Art 144 capable of being acquired by ad 
verse possession (37 B 491 and 24 Bom 
L R 30a Ref ) 34 Bom L R 39a=1932 
B 224 Re construction of a hou'e by the 
dominant owner involvng a change in the 
situation of the roshandans does not mean a 
fresh easement requiring a fresh penod of 
twenty jears for its aequ sition 45 I C 
93a Where the plain ilTs right of way is 
proved over a define 1 tnck occa*ional 
deviation therefrom does not affect h s n"ht 
18 I C 8a 1926 \ 221 The prohibition 
of tie user of the track during part eular 
season does not negative the claim of a gene 
ral r ght of wa> but is prc'ump ive proof of 
a reminded nght ,S I C 8 Right o* 
wav for sweeper to go to pnvy of a hous* 
and clean it declared bv a d*cre« — Pnv> 
removed t a different spot m ihe same hou»c 
a idcr orders of Mumcipalitj — No add t •ma! 
Durden is impo«cd on the «ement heritage 
if sweeper entered and left the semet hen 
ta-'c land at the same po rt as before 33 
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(а) A has a right of way over £ s fidds A must enter the way at either end, and not at an> 
intermediate point 

(б) A has a right annexed to his house to cut thatching grass in B's swamp A, when exer 
cising his easement, must cut the grass so that the plants may not be destroyed 

23 Subject to the provisions of section twenty-two, the dominant owner may, 

„ , , from time to time, alter the mode and place of eniovinfr 

tnSlnt “ provided that he does not thereby impose 

any additional burden on the servient heritage 
Exception — ^Ihe dominant owner of a nght of way cannot vary his line of 
passage at pleasure, even though he does not thereby impose any additional burden 
on the servient heritage. 

Rhulfations 

^ ^ (a) .4,theowncrofasawmill,hasanghttoaflowofwalersufiiaenttoworfcthemill He 

may convert the saw null into a com mill provided that it can be worked by the same amount of water 
7 (i) .<4 has a nght to discharge on land the ram water from the eaves of .4’j house Thu 

does not entide A to advance his caves if, by so doing, he imposes a greater burden on B s land 

(c) A, as the owner of a paper mill, acquires a nght to pollute a stream by pourmg m the 
refuse liquor produced by making in the rmll paper from rags He may pollute the stream by pounng 
m aml^ hquor produced by making m the mill paper by a netv process from bamboos/providea 
that he does not substantially mcrcasc the amount, or injunously change the nature of the jilluUon 
... -.11 riparian owner, acquires as against the lower riparian oivners, a prescnptit e nght 

to TOllute a stieain by throwing sawdust into it Thu docs not cnutle A to pollute the stream oy 
discharging into it poisonous hquor me uy 

24 The doimnant owner is enlitled, as against the servient owner, to do 
Rieht to do ecu to ircure “ ““ necessary to secure the full enjoyment of the 

enjoymLt easement , but such acts must be done at sucli time and 

in such manner as, without detriment to the dominant 


owner, to cause the servient owner as little 


, - - ---- - - inconvenience as possible, and the 

dominant owner must repair, as far as practicable, the damage (if any) caused 
bv the act to the servient hentaerft ^ causcu 


by the act to the servient heritage 


NOTES 

Bon L R 1114=1931 B 490 In the above 
case, the dominant heritage was not the pnv>, 
but the house within which it was enclosed 
and so, tlic removal of it to another spot or 
re building of it would not extinguish the 
casement under S 45 1931 B 490=33 Bom 

L R 1114 See also IS Bom L R 876 
(Projecting eaves) 24 B 188 (Right to 
draw s\*ater) , (1893) Bom P J 143 (Dis- 
charging water) 23 B 595 (Right of way) 
Procedure. — If the dominant owner ex 
cceds the right, injunction and not damages 
IS tl c proper remedy 28 I C 169 
Sec 23 — ^Whether any particular user of 
the nassage by the dominant osvner does not 
impose mj additional burden upon the ser- 
vient heritage, is essentially a question of 
fact, on which a finding should always be 
tnd from the lower Courts (23 B S9a and 
50 B 635 Ret on.) 34 L W 369=1931 M 
123=61 M L J 58 Wherd a house former 
I> lucd for res deniial purposes is used as 
godojvn for storing the use of bullock carts 
oscr the passage leading to the godown for 
carrjm? good* will throw additional burden 
on the «er\icnt tenement 13 C 136, Dist 
{Ibid ) The nght of flow of ram water docs 
not include in law the flow of all kinds of 
n^tcr, e g , sullage water Passing of such 
waier coiiMitu es a nuisance and the servient 
owner I as a cause of action against the domi 


nantowmer II O W N 657=1934 0 237 

Sec 24 Principle or Section ANP Illus 

TRMiVE ^SES —The dominant owner has i 
right to do everything requisite to secure 
!^v£’ K*'. advantage of his servi- 

should not impose any 
additi^l burden on the servient tenement 
fVrP ^ 1517 Repair- 

ing pijws on another’s land 23 C 525 See 
1 21(R,Eh,,„e„,„on 

*0 one’s own 

5?” IS M 1k°" S' ‘f'” roef 

T D section, je<7 also 20 

Bom L R 403 The accessory rights men- 
tioned in S 24 are not intended to deprive 
owner of his rights of property 
4 ? n absolutely essential 

^ ^ ^.22=20 Bom L R 403 
(lOght to repair walls and eaves through 
which rain water was discharged ) A per- 
^be neighbours house or 
land to protect his caves which project over 
the neighbour s house 16 I C 893 Where 
the repair oi the wall is reasonably neces«arj 
fer Its enjoj-ment the right to go to the neigh 
hours side of the premisvs to repair the wall 
® casement 16 I C 893 

a so 47 D o29 The right does not allow 
jner the defendm s roof 16 I C 
893 Where the legal efTect of one of the 
alternative adjudication in an award is to 
invest the owner of an estate with the right 
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\cces$ory nght* 


Rights to dp acts necessary to secure the full 
cnjo> ment of in easement are called accessory rights 


Ittiatratiota 

(а) A has an easement to Ia> pipes in B J land to convey water to At cistern A may enter 
and dig the land in order to mend the pipes but he must restore the surface to its ongmal state 

(б) A has an easement of a drain through D s land The setver with \vhich the dram com 
nmnicates u altered A may enter upon B s land and alter the dram to adapt it to the new sewei, 
pro\ided that he does not thereby impose any *idditionaI burden on B s land 

(f) A as osNTicr of a certain house has a nght ofway over Bj land Theway is out of repair 
or a tree is bloisn doisTi and falls across it i may enter on B s land and repair the way or remove 
the tree from it 

a h as miner of a certain field has a right ofsvay over Bs land B renden the way 
e A may denate from the way and pass over the adjoimng land of B provided that the 
delation is reasonable 

(<) .il, as mmer of a certam house has a nght ofisay over Bs field may remove rocks 
to make the way 

{f) A has an easement of support from B s ssall The wall gives way A may enter upon 
B s land and repair the wall 

(g) A has an easement to have his land flooded by means of a dam in Bs stream The 
dam IS half swept away fay an inundation A may enter upon Bs land and repair the dam 

25 rite expenses incurred in constructing works, 
Liability for expenses ncccs qj miking repairs, or doing any other act neccssaiy 
^^for preservauon of ease preservation of an easement, must be 

defrayed by the dominant owner 

a6 Where an easement is enjoyed by means of an artificial work, the domi 
nant owner is liable to make compensation for any 
Liability for damage from damage to the servient heritage arising from the want 
want of repair repair of such work 

27 The servient owner is not bound to do anything for the benefit of the 
dominant heritage, and he is entitled, as against the 
Servient owner not bound dominant owner, to use the servient heritage in any way, 
to do anything consistent with the enjoyment of the casement but he 

must not do any act tending to restrict the easement 01 to render its exercise less 
convement 

lllustraliam 

(a1 A as owner of a house has a nght to lead water and send sewage through Bs land 
B IS not bound as servient owner to clear the watercourse or scour the sewer 


NOTES 

to claim an “easement of necessitv" over the 
road leading from the public street to the 
parent estate this nght must be claimed and 
established in appropnate legal proceedings 
against the owner of the servient tenement 
It cannot be incorporated in the award by 
order of the Court purporting to act under 
C P Code Sch II, para 12 1930 L 26 

Sec 24 III (d) —Public rights of way 
are not easements but arise from a ded ca 
tion to the public evidenced by a deed or im 
plied from custom and user There can be 
no nght of easement in favour of an mdettr 
minate body of persons 44 I C 868=14 
N L R 78 Where the owner of lands ren 
ders a wTiy impassable, a person havirg a 
right to ii'e the way may deviate from 
it and pass over adjo ning land of the owrer 
provided the deviation is reasonable, (/bid ) 
Reading 111 (d) along v nth S 24 it »eem« 
clear that the dominant power is onlj entitled 
to dcviite from the ongmal wav nd pass 


over ine adjo ning land of the servient owner 
to such extent as may be rcallv necessary to 
secure the full enjoyment of his easement 
Where the original way is blocked only m its 
northern portion there is no justification for 
any deviation in the southern portion at a 
distance of over hundred feet from the on 
gnal way Such a diversion can hardly be 
considered reasonable 149 I C 949 (2)= 
1934 L 199 

Sec 27 PfiiNciPLE OF Section — See 80 I 
C 608=I9’3 a 348 87 I C 899=192a N 
3.'?9 I L R (1937) Nag 21 W^ere water 
flowing underground m a defined subterra 
nean channel which forms the source of sup- 
plj for the plaintiff’s «pnngs is ab'tracted 
by the defendants by cutt ng off a channel on 
their ovn land very near the springs Held 
that plaintiff could restrain by injunction any 
attenpt to d vert the underground channel or 
d mn sh his water supplv 2b Com L R 
789=47 B 809=1923 B 30a On this sec 
I on sre alsi> 20 B 78S 13 A L J 637 
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(6) A grants a right of way through his land to 5 as owner of a field A may feed his cattle 
on grass growing on the way, provided that nght of way ts not thereby obstructed , but he must 
not build a wall at the end of his land so as to prevent B from going beyond it nor must he narrow 
the way so as to render the exercise of the right less easy than it was at the date of the grant 

(«) A, in respect of his house, is entitled to an easement of support from B s wall B is not 
bound as servient owner to keep the wall standing and in repair But he must not pull down or 
weaken the wall so as to make it mcapable of rendering the necessary support 

(d) A, in respect of his mill, is entitled to a watercourse through B s land B must not 
dme stakes so as to cbitruct the watercourse ' 

(0 A, m respect of his house, is entitled to a certain quantity of light passing over B s land 
B must not plant trees so as to obstruct the passage to d i wmdo\vs of that quantity of light 

28 With respect to the extent of easements and the mode of their 
enjoyment, the following provisions shall take 

Extent of casements pffhrt 


An easement of necessity, is co-cxtensive with the 
Easement of nccessi y necessity as it existed when the easement was impo'cd 

The extent of any other easement and the mode of its enjo^Tnent must be 
fixed with reference to the probable intention of the 
Other casemen parties, and the purpose for which the right was imposed 

or acquired 

In the absence of evidence as to such intention and purpose — 

(a) a right of way of any one kind does not 
include a right of way of any other kind 
right to the passage of light or air to a certain window, 
door or other opening, imposed by a testamentary or 
non testamentary instrument, is uie quantity of light 
or air that entered the opening at the time the testator 
died or the non testamentary instrument was made 


Right of way 

(i) the extent of a 

Right to light or air acquirCfi 
by grant 


• NOTES 

Sec 28 (a) —A right of way imports 
the fight of passing in a particular Ine and 
not the right of varying it at pleasure A 
right of way of any one k nd does not include 
a nght of v;ay of any other kind The right 
of wnv app irtenant to the enclosure of a loos 
qu“ can be Used only for the purpo'c of 
parsing to and from that eiicio ure and the 
manacers of the mosque cannot impose any 
additional burden on the adjoining lands by 
removing boundary walls or opening new 
passages from the enclosure of the mosque 
If a man has power to make a way across 
'mother person s land he must exerose his 
power in a reasonable manner and have due 
regard to the coniciiience of the *crv»ent 
owner as to avoid inflicting on him ne'dless 
and unreasonable injury 7 Luck 540=1932 

0 274 A nght of way of one kind, eg , 
for persons caHle and carts etc , docs not 
include a right of way of another k nd 
e , for sweepers removing nightsoil in the 
absence of ci dcnce as to the probable inten 
tion of parties and ihe purpose lor whi^ 
the right was imposed or acquired 59 I C 
426=22 Horn L R U3l iee also 90 I C 
149=26 Cr L J 1493 But see 34 Bom L 
R 1150 ^^'hcre the grant of right of way 
was unrestricted Where an easement is 
claimed oicr another s property the semrnt 
tenetnent should not be saddled with a heavier 

1 mien than what the plaintifi has succeeded 
in proMng But when a particular mode of 


user ts not heavier than the mode of user 
proved the plaintiff may be allowed to use 
ic m ilt»i particular way e ; trie user of a 
way for horses may include the ri^ht to lead 
smaller animals as well, but not larger am 
mats or loads 65 I C S79 The user of a 
path for the passag“ of men carts and palan 
quins may also enli le the dominant owner 
to take cattle, processions and corpses along 
the path 65 I C 579 

Road and Highway — Distinction — A 
road or path over which ind vtduals or a 
limited class of public base a ngh of passage 
IS not a highway An owner of land adjoin 
ing a h ghway is entitled to such highway at 
any point at whch his land actually touches 
It but he has no such nght m the case of 
1-uid adjoining a road not subject '0 the pi b 
t r right of passage 7 Luck 540=1932 O 
274 

Sec 28 (b) (c) and (d) - \s -cgwd? 
an easciueut of I |.ht there 15 no rule dc'inmg 
the measure of the dominant owner's right 
or r^uirmg an angle of 4a degrees Iniough 
winch ray of the sun art, to be recc-ved 
1923 A 542 To sustain an action there 
must be substantal privation of light enough 
to render the occupation of the house uncem* 
fortable nccordinp to ordinary notions 1923 
A 542 See also 20 M L J 29=7 M L T 
245 7 Bom L R 3S2 7 Bom L R 73 173 
I C 380=193S Smd 37 29 B 157 35 C 
661 18CWN 933=27 MLJ 117=42 C 
46 (P C ) 131 I C 104=1931 L 443 The 
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(f) the extent of a prcscriptne nglit to the passage of light or air to a certain 
\\mdo\\, door or other opening is tint quantity of light 
Prescnpu\-e nglit to light qj. jj,j. ^vJnch has been accustomed to enter that opening 
during the whole of the prescriptive period irrcspcctn ely 
of the purposes for which it has been used 

(rf) the extent of a prescriptive right to pollute 
airorwatcristhccxtcnlof the pollution at the com- 
mencement of the period of user on completion of which 
the right arose and 

(e) the extent of e\cry other prescriptive right 
and the mode of its enjoyment must be determined by 
the accustomed user of the right 

29 The dominant owner cannot, by merely alter- 
ing or adding to ‘he dominant heritage, substantially 
increase an easement 


rrcscnpti\T nght to pollute 
air and water 


Other prescnptixc nghti 


Increase of easement 


NOTES 

dominant owner is not cn itJcd to the full 
amount of 1 ght enjoyed during the presenp 
tise period hut only to so much as is ncces 
sarj for habitancy or busin«<s according to 
the ordinary notons of mankind There is 
ro infringement of the right unless the oh 
struction amounts to a nuisance 42 C 46= 
37 M L J 117=41 I A 180 (P C ) The 
owner of a dominant heritage has no absolute 
nght to th' access of luht and air to win 
dows and apertures, and is nnt en tiled to 
compensation by way of injune ion or other 
wise for the disturbance of an easem nt tin 
less he has sustained substantial damage, 
that subs antial damage must be a d minu 
tion of the value of the dominant hentage. 
or of the utili y thereof, matenal inlerfercn e 
With the physical comfort of persons using 
the dominant heritage, a matenal inferf*r 
ence with the use of the dominant heritage 
in as benehc al a manner as it had b cn u ed 
before such interference An owner of an 
cicnt ligh $ IS entitled to suRcient light 
accord ng to the ordmarv notions of mankind 
for the comfortable u c and enjovmcnt of 
his house as a dwelling hou^e if it is a 
dwelling house, or for the beneficial use ard 
occupation of the hou*e if it is a warehou e 
a shop or o her place of business So a so 
to constitute an infringement of an eas mtnt 
of light and air there must be a subs antial 
pr I'ntion of 1 ght and air enough to r nder 
the occupation of the hou<e uncomfor able 
acrordn g to the ord nary notions of ira ki d 
and (in the ca«e of business premises) to 
prevent the plantiff from carrjing on h s 
bus ne<s as b ncficially as before 179 I C 
8S4=1939 Sind 39 In the ca^e of a suit re 
latmg to an eas ment of light and air refer 
ence to reported ca'cs is ncccssar ly of li 11 * 
s~ilue Iccau c wlclherornct hedsurbance 
of an rasem^nt tf light and air amounts lo 
a nil sanec depends entirely on the facts and 
circumstances of each particular case So 
also as the law rela ing to easements m 
British India is gosemeJ scry largelj tf no 
<niircl> b> the has-ments Act in lho*c pro- 
vinces to which It has b en made app’icable, 
U t- 31 -US 


It ts of little practical use to refer to the 
provisions of the English s atute and deci 
sions in English cases in a matter relating 
to easements 179 I C £84=1939 Sind 39 
See also 1941 Sind 211 
Sec 28 (e) — If a* grazing area is larger 
than that required by the persons a propne 
tor may use the excess for his own purpo 
ses The persons having grazing rights can 
not prevent him from developing my excess 
area and using it to its best purposes 67 
f C 306 Exclusive fishery rights do not 
give occupancy right, but lease of holding 
part of which is under water will give a 
nght to acquisi ion of occupancy m the 
whole 3 P L 1 $3=1922 p 9 
Secs 28 33 and 35 —Action for dama 
CES OR INJUNCTION— Elements to be proved 
— In considering the question about the ease 
ment for light, Ss 28 33 and 3d have to 
read together In such cases it is clear that 
damages may only be recovered if there has 
been substantial interference as desenb d in 
Expl 2 S 33 and that an injunction can 
onij be granted when compensation might be 
allowed under that section, that is that both 
in the case of an act on for damages or for 
an mjunc ion itmphciler it is necessary for 
the plantiff to show conclusively that th re 
has been substantial interference wt h physi 
cal comfor etc 55 A 711=1933 A L J 
1006=1933 A 492 iao/jol63IC 843= 
193^1 \ L i 712=1936 All 517 
Sec 29 — The height of the roof in the 
dominant icnement which had an easem nt 
of lett ng down ram water on anotl cr s rcof, 
nis rai cd fron 7 4e-t to 21 ftet and in tead 
of allowing ihe drippiig of v ater al mg the 
eaves it was poured down through pipes 
I eld tial b rden on the serv ent Icnemcnt 
nas increased thc-cbv and ihereiore the 
ci^cn rt was extin mshed 3.S I C 9!i7 
Plaintifl altered t! c gabled roof of h s house 
to a pucca fiat rimf hormrrlj here was a 
n^ht to sprii kle water on the whole length 
of tie eases on one s eJe of he house The 
nght lo that ea'encnt was cstabli ned After 
the altcialion tie water of the wh Ic roof 
wa* div barged through one loir on lo the 
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Where an easement has been granted or bequeathed so that its extent shall 
be proportionate to the extent of the dominant heritage, if the dominant hentage 
IS increased by alluvion, the easement is proportionately increased, and if the 
dominant heritage is diminished by diluvion, the easement is proportionately 
dimimshed 

Save as aforesaid, no easement is affected by any change m the extent of the 
dominant or the servient heritage 

niastratuns 

(fl) A the owner of a null has acquired a prcscnptive right to divert to his null part of the 
water of a stream A alters the maciunery of hu mill He cannot thereby increase his nght to 
divert water 

(A) A has acquired an easement to pollute a stream by carrying on a manufacture on its 
banlis by which a certain quantity of foul matter u discharged into it A extends his works and 
thereby increases the quantity dischai^ed He is responsible to the lower npanan owners for injury 
done by such increase 

(e) A as the owner of a farm, has a right to take, for the purpose of manuring his farm 
leaves which have fallen from the trees on B s land A buys a field and unites it to his farm A li 
not thereby entitled to take leaves to manure ihe field 

30 Where a dominant hentage is divided between two or more persons, 
the easement becomes annexed to each of the shares, 
Paruuon of dominant hen 50 jq increase substantially the burden cn 

the servient heritage provided that such annexation 
IS consistent with the terms of the instrument, decree or revenue proceeding (if any) 
under which the division was made, and, in the case of prcscriptit c rights, with the 
user during the prescriptive period 

Illustrations 

(а) A house to which a right of way by a particular paih is annexed ts divided into two 
parts one ofvvhich is granted to A, the other (o B Each is entitled, m respect of hu part, to a ngbt 
of way by the same path 

(б) A house to which is annexed the nght of drawing water from a well to the extent of 
fifty buckeu a day u divided into two dutmet bentages one of which u granted to A the other to 


NOTES 

defendant s land Heldt that change of this 
character completely destroyed the original 
easement and it could not be sa d that there 
was any prescriptive r ght for the new condi 
tion of affa rs and the burden had not been 
increased substantially 55 All 711 — 1933 A 
L j 1006=1933 All 492 The imposi ion ol 
an additioml burden does not have the effect 
of extmguiihing the r ght of casement alto 
gether, when the additional burden is scpJr 
able from the original burden 40 P L K 
293=1938 Lah 751 A right to use the 

water of a tank of a particular depth ts not 
enlarged m consequence of excavation and 
increase in ihe depth of the tank made by 
the servient owner When the water falls 
below the level of the ong nal depth of Ihe 
tank as >t was before the excavation, the 
dominant owner cannot lake water out of 
the link because that will be increasing the 
burden of the subservient tenement 155 I 
C 719s:60 C L J 3’1=1935 Cal 2a3 
%Vhcre dra n water has been passing through 
a dram over another s lands and from there 
on to the public way from the putting up 
of a p pc in a well m the dominant owners 
land, It could not be inferred as 1 maUer of 
law that there has been so much ii crease in 
tl.c Inrdcn of casement as to destroy 'he 
ra«enenL 1941 A L J 282=1941 All 289 


On this section see also 6 M H C li2 20 
N L J 99 13 C 136=13 I A 77 (P C ) 
as to what amounts to increase of easements. 
Prescriptive r ght to mamtam lam across 
river for purpose of taking water to tank 
through channel — Right to enlarge dimensions 
of channel or to take increased qiiai tity of 
water See 1938 Mad 180=46 L W 862 
Sec 30 — If two houses were coiiniun and 
a certain right of way belonged *0 the pjr 
ties the passage being common, it nust be 
presumed m the absence of any cxpicss 
agreement between the parties ’hat at p rti 
lion the passage was reserved for common 
CTjoyment 36 B 379=15 1 C 813=14 Bom 
L R 4)8 When a dominant heritage i* 
d vided between two or more per ons the 
«sement becomes annexed to each of the 
shares provided that such annexation is con 
sistent with the terms of the iiis'rjfni.nt under 
which the division was made 18 I \\ I(W 
— 1923 M 674 Where the same grantor 
conveys in the course of one transaction por 
tions of his property to several grantees, each 
grantee is presumed in law to take liis por- 
tion subject to such rights as 1 "ight ot way 
as arc created in favour of the other gran 
tecs 38 M 141=24 M L J 552 "Appur- 
tenances" when used in conveyance include 
t nght of way 38 M 141 
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D A and B are each entitled, in respect of bii hentage, to draw from the well fifty buckets a day , 
but thi amount dra\N'n by both must not exceed fifty buckets a day 

(c) A, I a\ing in respect of hu house an easement of I ght, divides the house into three distinct 
heritages Each of these continues to have ilie right to have its windows unobstructed 

31 In the case of cxccs*itc user of nn easement the servient owner may» 
without prejudice to any other remedies to which he 
Obstruction in case of erces miy bc entitled, obstruct the user, but only on the 
sne user scrvicnt heritage provided ll\at sucli user cannot bc 

obstructed when the obstruction would interfere witli the lawful enjoyment of the 
easement 

Jllustratim 

A, having a nght to the free passage over Ds land of light to four windows six feet by four, 
increases their me a^ number It is impossible (o obstsruct the passage of light to the new >vind(»vs 
Without also obstructing the passage of light to the anaent windows D cannot obstruct the cxces 
uve user 

CHAPTER IV 

The Disturbance or Easements 

32 The owner or occupier of the dominant hen- 
Right to enjoyment ivithout ,3 entitled to enjoy the easement without distur- 

bance by any other person 
lUusttatum 

A, as owner of a house has a right of way over B t land C unlawfully enters on B J land, and 
obstructs A in his nght of way A may sue C for corapeiuation not for the entry, but for the obstruc* 
tion 

33 Tlte owner of any interest in the dominant heritage, or the occupier 
of sucli heritage, may institute n suit for compensation 
Suit for disturbance of case disturbance of the ensement or of any right 

accessory thereto provided that the disturbance has 
actually caused substantial damage to the ptaintiff 


NOTES 

Sec 31 —If a person cannot obs met the 
new user without obstructing the old he 
must submit to the new burden Ste II M 
L J 290 ; C 4S3 Bom P J (1889) 310 
Sec 32 — R ght of co-owner to put up 
eaves and insert beams in a party wall Tee 
6 Bom L R 682 The law takes no notice 
of an obstruction which has its origin m Ike 
caprice of sent menl of the aggrieved parly 
It does not concern itself with an obstruc 
bon wh ch is trivial or immaterial In order 
to amount to disturbance ihe act complaned 
of must have caused substantial damagete. 
It must malenally affect the comfoitaMe or 
benefic at enjoyment of the dominant Icne 
ment or lessen its sell ng or letting value 
133 1 C 214=53 C L J 6(M 
Sec 33 Principles ami Illustrations 
— ^Thc law docs not concern itself vii h a 
disturbance which is trivial or immaterial 
^Vhere the plaintiff comes into Court at 
once when the disturbance is threatened and 
the defendant completes h s structures pend 
mg the suit he does so at Ins own peril 
28 I C 962=13 A I J 3S5 As to what 
amounts to disturbance, see alio 7 Dom L 
R 82a Ibtd 73 , 54 M 793=1931 M 284 
=61 M L J 563 133 I C 214=53 C L J 
6CM o A 369, 8 B 95 39 C 59, Bom P 
J (IWa) 272 , 3 N L R 114 Under S 33 
any aa of tbe defendant wh cb affects the 


evidence of easement is enough fo sustain 
an action by Ihe plaintiff though the plaintiff 
does not suffer actual damage In other 
words there is a wrongful act for wh ch an 
action Jes In a suit by Ihe plaintiff for an 
injunction in respect of alleged obsiruction 
to light and air, it was found hat lh*re were 
three viindows in the plaintiff’s wall wh ch 
were in existence tor over the sta utory period 
and that obstruction was caused to one of 
them by the defendants raising a wall but 
It was also found that the plaintiff was re 
cciving sufficient light and air from oti er 
resources Heldt that the closing up of one 
of the windows of the plaintiff did cons ilute 
an invasion of the plaintiff’s casement though 
It d d not cause actual damaee to the p am 
tiff and therefore the plaintiff had a cause of 
action aga nsl the defendant 52 L W 3’3 
=1940 Mad 952=(I940) 2 M L J 381 
Extent of damage depends on mode of life 
and place of living 97 I C 500=1926 A 
764 The test of interference with the right 
to I ght and air is whether Ihe ob^tmeton 
amounts fo a nuisance. 23 I C 9 j9 152 I 
C 1060=1935 L 79=37 PER 34 S(f 
als« 97 I C 500=1926 A 764 There is 
no actionable VI rong unless there is a materul 
interference with the phys cal comfort of the 
pla n iff Of other substantial damage. 33 I. 
C 615=9 SLR 101 (33 M 327 and Coifs 
east, 19IM A C 179 Foil). If m sjnte of 
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Explanation I — ^The doing of any act likely to injure the plaintiff by affecting 
the evidence of the easement, or by matenally dimtmslung the value of the dominant 
heritage, is substantial damage withm the meaning of this section and section 
thirty-four 

Explanation II — Where the easement disturbed is a right to the free passage 
of light i^ssing to the openings m a house, no damage is substantial within the 
meaning of this section, unless it falls within the first Explanation, or interferes 
materially with the physical comfort of the plaintiff or prevents him from carrying 
on his accustomed business in the dominant heritage as beneficnlly as he had 
done previous to instituting the suit 


NOTES 

an obstruction being created by the servient 
o\vner, the same quanti y of lieht stll p ne- 
trates the ancient nindows of a dominant 
owner the latter has no remedy in equ ty 33 
IC 615=9 S L R 101 Where the pla n- 
tiff has a ri£,ht to pass his ram and sewafp' 
water across the defendant s land to the pub- 
lic dram the diversion of the old route taken 
by the wa er m former days ard p s‘ing it 
by another rou e does not consti»ut- an ob 
struc'ion to the exercise of plaintiff’s right 
30 1 C 508=13 A L J 821 Grazing nghts 
include right to have sufficient pasturage left 
1925 h 216=92 I C 403 
Parties— A s a general ru’e wh re a per- 
son cla ms a right of easement on a servient 
tenement all the owners of the servient c e 
ment ought to be made parties as any de- 
cree in the absence of a necessary parly 
declaring a right of eas-’m^nt would be m 
fruetuous 1924 C 369 But th re ar ca <s 
which may well be taken as exceptions to the 
general rule, such as where any of the co 
sharers took no part in obstfucSing the p am 
tiff s right 1924 C 369 
RemEpy— Where an easem“nt has been 
disturbed plaintiff is entitled to an 
tion rather than damages 28 I C 962—13 
A I J 385 S 33 allows comp*n'ation to 
be reco\ercd provided that the disturbance 
has actually caused a subs antial damare to 
the plaint ff 28 1 C 962 In case of infr 
fcrcncc with water supply the injured party 
may, under certain circiims anccs nave a 
cause of action apart from proof of actual 
damage and sue for iniimct on if he esta 
blishes prospective probable damage ^ M 
793=1931 M 284=61 M L T -^63 (7 M H 
C R 60 Eel on 31 M 171, Ref ) 
The pla ntiff sued for a mandatory 
injnn't on requiring the defendant to dc 
molish ins house so as not to block 
tl c w in tows m hts rooms The plam- 
liiT rcl cd on a mutual agreement which 
howe\er merelj stated that the defendant 
was not to close the windows in question and 
tl c other nreums anccs indicated that the 
parties could not liasc intended that the dc 
fcnd-Tt wot td no* erect any bu tding at all 
Hffil that the pla ntiff was not cnli'led to 
Ue iniunction as prayed for ffeM / rlher 
that the plaintiff would not be ertitl-d to 
damaecs unless on proof of s eh dimiru rn 
of li'li ail I a r as wo ild b** ord nanh neC“s 
rary and In ih s connection the Court may 


take info account the other sourcej of li'’bt 
and air 15 L 320=1934 L 240 
Burden of Proof — In an action for an 
injunction to restrain infrm'-ement of the 
right to light and air, the plaintiff, m order 
to succeed, must prove an insasion of his 
legal right to the easement sufficient to 
amount to a nuisance The easement has not 
to be measured by the amount of light and 
air that had been enjoyed There is no m 
frngement unless that which has been done 
amounts to a nuisance A finding that the 
place still remained a svcll lighted and well 
ventilated place in sp te of the alleged m 
fnngement would be fatal to the plaintiffs 
case as under S 33 of the Act the plaintiff 
cannot succeed in a suit for disturbance of 
an easement unless he proses substantial 
damage The quantity of light to which a 
right can be acquired is what is requ red for 
the ordinary purposes of inbabitance or busi- 
ness of the tenement accord ng to ordinary 
notions ILR (1941) Kar 381=1941 Smd 
211 In order to establish substantial damage 
under S 33 the plaintiff must prove ma eria! 
d mmufion in the value of his henfige or 
materia! interference wi h lus physical com 
fort wh ch can be ascribed to the interrup 
tion of the free passare of light and air 
The s ate of the property at the time of the 
alleged disturbance of the easement has to 
be looked to not as it was before or as it 
m ght be at a future date The plaintiff can 
not claim that sources of light and air alleged 
to be liable to obstruction at a later date, 
should be excluded from consideration 
ILR (1941) Kar 381=1941 S nd 211 
Secs 33 and 35 —See 55 A 711=1933 
A 492 152 I C 1060=37 P L R 34= 
1935 L 79 Ss 33 and 35 mak- it clear 

that a plaintiff is not entitled to an injunc 
tion in every case of an interference witl an 
easement of light and air An injunction 
cannot be granted in th* case of an actual 
interference unless there is an act enable 
interference with the easement Un ler 
Exnis 2 and 3 of S 33 no interferen*e 
with th- free passage of I "1 1 ■'n ! a r is 
actionable unless such interference is of a 
substantial character 163 T C 84'=1°36 
'V L J 712=1936 A 5i7 In cas*s of dis 
I It* about interference of light 1 ght acqmr 
«l by grant or prescript on •’n 1 not licht 
wlirh has not yet been acquired bv prescrip 
tion but was only in process of h* ng sr> sc 
quired can 1 c taken into account I ght 


S. 35) 


2341 


The Easemints Act (V or 1882). 


Explanation Ilf . — Where the casement disturbed is a right to the free passage 
of air to tlie openings in a house, damage is substantial within the meaning of this 
section if it interferes materially with the physical comfort of the plaintiff, though 
it is not injurious to Ids health. 

Ithutrotionu ' 

(a) A places a permanent obstruction 5n a path over which B, as tenant of Ci house, has 
a right of way. Tliis is substantial damage to C, for it may affect the evidence of his reversionary 
right to the easement. 

A, as owner of a house, has a nght to walk along one side otB's house. B builds a verandah 
overhanging the w ay about ten fbet from the ground, and so as not to occasion any inconvenience 
to foot-passengen using the way. Thu is not substantial damage to A. 

34. Tire removal of the means of support to which a dominant owner is 
. . entitled docs not give rise to a right to recover com- 

tvhen cause of action anses pgnsation, unless and until substantial damage is 
for of .upporl 


Injunction to restrain du- 
turbance 


35. Subject to the provisions of the Specific Relief 
Act, r877» sections 52 to 57 (both inclusive) an injunc- 
tion may be granted to restrain the disturbance of an 
easement — 


NOTES. 

coming tn sufficient amount from sources 
other than those m dispute should be taken 
into account. 17 L, 599=165 I.C. 291= 
1936 Lah. 792 

Sec. 34t Right of support.— Every land 
owner has a nght to the support of his land 
in Its natural state. It is not an easement. 
It is a right of property. In a suit for m 
junction restraining the defendant from 
interfering with plaintiff's right of support, 
it IS not necessary to show that the plaintiff 
has sustained actual damage. It is sufficient 
to show that the injury is imminent and 
certain to result from the defendant’s acts. 
59 C. 363=1932 C. 542. The right to the 
support of land m its natural state verti* 
cally by the subjacent strata and laterally by 
the adjacent soil, is a nght to which the 
owner of the surface is of common right 
f>r»mo jacie enltlltd. The right of an 
owner of land to the support from adjacent 
or subjacent soil is not that the substance 
supporting his soil shall not be removed, 
but that the enjoyment of his land be not 
disturbed by the removal of its support. 11 
R. 47=1933 R. 18. Where an act threa- 
tening danger to a person’s land is such that 
injury will inevitably follow, a Court may 
grant a perpetual injunction restraining the 
continuance of that act, even though no 
damage has actually occurred before insti- 
tution of suit. IPattuOTi V. Gilford, (1874) 
18 Eq. 2S9 and 24 C. 260, Rel. on.) 11 
R. 47=1933 R. j8 A suit for perpetual 
mjunction restraining the defendant from 
removing the necessary lateral support to 
whidi the plaintiff's land is entitled is a 
suit m the nature of a <fuia tunrt action and 
the pUlntiff, m order to succeed, most prove 
imminent danger of a substantial kind, or 
that the apprehended injury, if it does occur. 
Hill be irreparable. Therefore, excavatioo 


and removal of the earth on his ovm land 
by a defendant, without leaving sufficient 
support to the adjoining plaintiff's land to 
enable it to remain m its natural state, does 
not tnUr se constitute an actionable invasion 
of the latter’s right; and such an act to 
constitute a valid foundation for a claim by 
the adjoining plaintiff for damages must be 
coupled with actual damage or injury to his 
. 11 R. 47=1933 R. 18. 

35.— I.9re also Notes under S, 331 
As to the pnnaples on which Courts will 
grant injunction in respect of easements, 
see Specific Relief Act, Ss. 52*57 and notes 
thereunder and C. P Code, O. 39 and notes 
thereunder Court has got discretion to 
grant injunction or not — Different conside- 
rations govern Indian Courts and English 
Courts— Ojurts must have consideration for 
both parlies. See 3 R. 230=87 I.C. 600= 
1925 R 327. An injunction is only an altei- 
native within the discretion of the Court 
and IS not on independent form of relief. 
117 I C 618=1929 A. 430. It is not 
granted where pecuniary compensation 
would afford adequate relief. 165 I.C. 94 
=1936 N. 274. An injunction to restrain 
the disturbance of an easement of light can 
only be granted where substantial damage 
IS proved to have been caused. 117 I. C. 
618=1929 A 430 The word "when” in S 
35 (a) must be construed to mean "when 
and where" because it would be useless to 
prescribe that an mjunction could be granted 
when damages can be claimed under S. 33, 
if damages under S. 33 could not be claimed 
117 I.C. 618=1929 A. 430, 
lu.usTSATn'E Cases — Light ahd Am.— 
Tlie owner of the dominant tenement is en- 
titled to the uninterrupted access through 
his anuoit windows of a quantity of light, 
the measure of which is what is required 
for the ordinary purposes of inhabitancy or 


2342 ’ The Civil Court Manual (Imperial Acts) [S 36 


(a) if the easement is actually disturbed, — when compensation for sucli 
disturbance might be recovered under this chapter , 

(b) if the disturbance is only threatened or in‘ended, — when the act 
threatened or intended must necessarily, if performed, disturb the easement 

36 Notwithstanding the provisions of serticn 
Abatement of obstruction of twenty-four, the dominant owner cannot himself abate 
a wrongful obstruction of an easement 
CHAPTER V 

The Extinction, Suspension A^D Re\tval of Easements 
37 When from a cause which preceded the imposition of an easement, the 


NOTES 

business of the tenement according to the 
ordinary notions of mankind The single 
cjuestion m these enses is whether the ob 
struction complamtd of is a nuisance Where 
in a suit for a mandatory injunction against 
the defendant prohibiting him from obslnic 
tmg the light and air passing through cer 
tain ventilators it was found that even if 
those ventilators were closed the courtyard 
and the plaintiffs’ house would receive plenty 
of light and air, there is no question of any 
nuisance being caused by the obstruction 
and the plaintiff is not entitled to any 111 
junction 1S2 1 C 1000 <2>=37 P L R 
34=1935 L 79 The decree issuing in 
junction about obstruction to light and air 
should be given in general terms 25 Bom 
L R 239=1933 B 190 The dominant 
owner acquires by prescription so much 
light as 18 sufficient for the ordinary pur 
poses of inhabitancy or business according 
to the ordinary notions of mankind with re 
ferenee to the locality and surround ngs 
concerned and the amount received during 
the period of prescription is immaterial 57 
I C 706 It IS only substantial privation 
of light enough to make the occupation of 
the house uncomfortable or unfit for bust 
ness according to the ordinary notions of 
mankind which gives rise to an actionable 
claim The mere fact that light received 
has become less gives no right 42 C 46 
=41 I A 180=27 M L T 117 (P C ) 
See oho 97 I C 500=1926 A 764 (As 
to test of nuisance se£ 96 I C 546=9 N L 
J 136=1926 N 474 ) In India the tiplit 
to aif n more important than the 
right to light damage will be award 
ed even when the injury is not detrimental 
to the existence and use of the properly 
57 I C 706 19 T C 843=6 SLR 253 
Windows and Siiuttcrs —The right to 
open md shut windows and shutters into 
adjoining land can be ncquired as an ease 
ment The owner of surh an casement is 
cntillcd to restrain the servient owner by an 
injunction from interfering witli his rights 
hj erecting a wall or biiMing close to the 
boundaries 45 1 C 435=7 L W 332 The 
Court should issue a mandatory injunction 
directing defendant to lower llie roof of Ins 
house so as to enable plaintifT to shut and 
open the window frcclj {llid ) As to 
wben injunction will be granted in respect of 
prospective damage to water supplj, gee 54 


M 793=1931 M 284=61 M L J 563 
Ventilators — When by the closing of 
certain ventilators in a house a thorough 
draft (or the house and effective ventilators 
are not allowed the injury is so serious that 
the house will be substantially useless 19 
I C &43=6 SLR 255 
Ricbt of privacy — To succeed in an 
action to restrain any interference with a 
right of privacy a plaintiff must show not 
only that such a right of privacy exists by 
custom in the district m wliicli the premises 
arc situated but also that he has m fact 
cnioyed such a right and that it has been 
substantially or matctially affected by the 
acts of the defendant A contention that 
the opening of windows overlooking other 
premises cannot be restrained if such other 
premises are already overlooked from any 
parts of adjoining or neighbouring premises 
such as roofs is not sound 1935 A L J 
432=1935 A W R 322 
Compound Wall —Where the raising of 
a compound wall makes the habitation of a 
neighbour s room uncomfortable so much of 
the wall as produced this effect will be re 
moved 57 I C 706 See also 1926 M W 
N 195^51 M L J 804 
Right of Way — It is only the inconveni 
cnee to the public that justifies restriction of 
right of way 2 L L J 499 
Water Rights — An occupier of abutting 
lands cannot he restrained in his exercise of 
his natural rights simply because he be 
comes a lessee of other lands not abutiipg 
24 I C 685=1914 M W N 481 Where 
the water of a stream has been used for 
irrigating only abutting lands the owner of 
abutting lands cannot be restrained from 
using more than a reasonable quantity by 
another to whom no material dimmut on m 
supply IS caused 24 I C 683 The actual 
and not a mere threatened use of the water 
flowing through a natural stream to irrigate 
lands other than those abutting on the stream 
gives a Tight to sue 24 I C 685 

Sec 36— Under tins section the dominant 
owner cannot himself abate a wrongful 
obstruction of an casement 138 I C 38= 
1932 N 83 Dominant owner himself 
abating miisance — If offence under Penal 
Co Ic S 426 See 29 Bom L R 484 
See 37,— Land acquired under Land 
Acquisition Act is t^en free of ciscmenl 
rights Over the same See 14 C 423, 6 B 
L R (App ) 74 ' 
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, , person by whom jt %\as imposed ceases to have any 

nsM or“mcSo™°'r“''°” ‘''S''' heritage, the easement is extin- 

gujshcd 

Exception — Nothing in this section applies to an easement latsfully imposed 
by a mortgagor in accordance with section ten 
IthutnUons 


(a) A tranircrs Sultanpur to B on condition that he docs not marry C D imposes an easc' 
ment on Sultanpur Then D mames C I^s interest on Sultanpur ends and with it the easement 
u extinguished 

(ft) A, m iC6o let Sultanpur to It for thirty ^cats from the date of the lease D, in 1861, 
imposes an casement on the land in favour of C, who enjoys the easement peaceably and openly as 
an easement without interruption for twenty mne^cars Siintercst in Sultanpur then ends, and with 
It Os easement 


(e) A and B tenants of C have permanent transferable interests m their respective holdinffs 
A imposes on his holding an easement to draw water from a tank for the purpose of irrigating Bs 
land B enjop the easement fot twenty jears Then A t rent falls into arrear and his interest is 
sold B s easement is extinguished 

(<0 A mortgages Sultanpur to S, and lawfully imposes an easement on the land in favour of 
C in accordance with the provisions of section ten The land is sold to D in satisfaction of the mart 
gage-debt The easement u not thereby cximguished 


Extinction by rclcuc 3^ An casement is extinguished when the dcmi- 

nant owner releases it, expressly or imphcdly, to the ser- 
vient owner 

Such release can be made only in the circumstances and to the extent in 
and to which the dominant owner can alienate the dominant heritage 

An easement may be released as to part only of the servient heritage 
Explanation I —An easement is impliedly released— 

(a) where the dominant owner expressly authorizes an act of a permanent 
nature to be done on the servient heritage, the necessary consequence of which ts to 
prevent his future enjoyment of the easement, and such act is done m pursuance 
of sucli authority 

(i) where any permanent alteration is made m the dominant heritage of 
such a nature as to show that the dominant owner intended to cease to enjoy the 
easement in future 


Explanation //—Merc non-user of an casement is not an implied release 
within the meaning of this section 


miabalitms 

(o) A B and C are co-owners of a house to which an casement is annexed A without 
the consent of B and C, releases the casement This release is cfTcctual only as against A and his 
legal representative 

(6) A grants B an casement over A s land for the beneficial enjoyment ofhis house B ass gm 
the house to C D then purports fu release the easement The release is ineffectual 

(f) A having the right to d sebarge 1 IS eavesdroppmgs into i? j yard expressly authonaes 
B to build ov cr iliis y ard to a height which will interfere with the discharge B builds accordingly 
A s easement is extinguished to the extent of the interference 


NOTES 

Sec 38 — An xgrccnient to budd a com 
mon wall with holes indicatng permisson 
to end the rafters of the next storey wind 
may be constructed ilocs noi imply consent 
to close ventilators by building such next 
storey 15'’3 L 249 Permanent alteraton 
m the dominant I critage must be such as to 
show that the dominant owner intended to 
cease to enjoy the casement in future and 
unless such an intention is established the 
dominant owner cannot be disentitled to the 
easeiiiei t on tin ground of non u-cr 2a 
1 C An agreement by one of several 

co-ownrrs of a doiimant icncmeni to effect 
a release of an easement i$ not elTectual 


against the other co owners 19 I C 90S 
:=6 b L R 26a On this section see also 
35 C 889 , 26 B 374 7 I C 813, 8 M L T 
292 

Sec 38 Exp] II — \VJjerc IJ e proprietor 
of an estate comprising a tank owned an 
easement of storing water and inundating 
tl e lands near by the mere fact tl at the 
predecessors of the defendant m charge of 
the estate did not think it prof table to repair 
tie tank bund and store water for over 30 
years would not amount to an abandonment 
or impl td release of llie ea<ement, so as lo 
preclude the defendant from repairing the 
tank and storing water 1931 31 561 (2) 
=60 kl L J 662 
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(if) A, having an easement of light to a window, builds up thSSlvuidow with bncks and 
mortar so as to manifest an intention to abandon the casement permanently The easement u 
impliedly released 

(«) A having a ptojecung roof by meani of which he enjo^-s an casement to discharge eaves 
droppings on^J land permanently alters the roof so as to direct the rain water into a different channel 
and disdiarge it on C j land The casement is impliedly released 

39 An easement is extinguished when the servient owner in exercise of 
, , a power reserved in this behalf, revokes the ease- 

bxtinction by revocation 

ment 


40 An easement is extinguished where it has been imposed for a limited 
period, or acquired on condition, that it shall become 
Extwiction on expirauon of performance or non performance of a 

L™dSlSn™radmon’’‘’'’“'‘® speaRed act, and the period expires or the condition 
is fulfilled 


Exunction on ecnmnation 41 An easement of necessity is extinguished when 

of necessity the necessity comes to an end 

Illutiralton 

I grants B a field inaccessible except by passing over A s adjoining land B afterwards pur 
chases a part of that land over v«h\ch he can pass to his field The ngtil of way over A r land which 
B had acquired is extinguished 

42 An easement is extinguished when it bcccmcs 
Extinction of useless ca<e- incapable of being at any time and under any circum 
stances bencficnl to the dominant owner 


43 ^Vherc, by any permanent change m the dominant heritage, the burden 
on the servient heritage is materially increased and 
Extinction by permanent cannot be reduced by the servient owner without 
change in dominant heritage jn^gj-fcring with the hwful enjoyment of the easement, 
the easement is extinguished, unless — 

(a) It was intended for the benefiaal enjoyment of the dominant heritage, 
to whatever extent the easement should be used , or 

(4) the injury caused to the servient owner by the change is so slight that 
no reasonable person would complain of it ,or 


NOTES 

Sec 39 — Where 3 person grants ?n 
ment of 3 right of way over his land to 
another and expressly reserves to himself 
the right to revoke it under certain condi 
tions VMthiii a definite period and on pay 
ment of a parWcular amount it is a teserva 
tion made for the beneficial enjoyment of 
his land It is m the nature of covenant 
TUitmng with the land and is capable of 
assignment and a transferee of the land could 
enforce it 1939 N 1 / 27=1939 \ag 6S 

Sec 41 —Held that an easement which 
IS once extinguished cannot be revived by 
any act on the part of the dominant owner 
1930 M W N 120 

Sec 42 — ire fliro notes under S i3 svfra 
An easement which ceases to be beneficial to 
the ilom nant owner might become exlin 
Ru shed aO I C 756 ( 33 A 461, Ref ) 

Sec 43 — “Wlicrc an addit oiial burden 
alleged to have been imposed on the servimt 
tenement could be reduced without d ffculty 
to its ortt,inal limit by the construction or 
alteration of a structure the easement is not 
extinguished 44 A 343=20 A L j 20^ 
1922 A 28 An casement of light and air 
for windows 1$ not extinguished on demoli 


tion of a wall which is re built without de 
lay and practically with same dimensions 
24 Bom L R 83=46 B 448=1922 B 3 
131 I C 429=1931 N 80 ( 20 W R 185 
Diss 7 C 145 33 II 327, Ref ) See also 
1937 Lah 839 (Replaang of windows — In 
crease of burden) The owner of an ease 
ment is precluded from increasing his rght 
on the alteration of his dominant tenement 
In a case where by change of height eaves 
discharge water with increased force it is 
held that an additional burden is put upon 
the plaintiff’s land 32 C L J 27=58 I C 
— 24 C W N 896 (Burden of proof lhat 
no additional burden is imposed lies on 
dominant owner) An owner of |he domi 
nant tenement had a right to drop wa er 
from his eaves at a d stance of seven feet 
height He increased the height three times 
and allowed water to drop through p pes 
Held that his easement vias extingu shed by 
the increavc of burden 58 I C 967 Domi 
nant owner increasing height of water spout 
dropp ng water on servient tenement by four 
feel — Easement is not destroyed 102 I C 
447=1927 L 492. On this section see also 
7C 453 
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(c) the easement is an easement of necessity 

Nothing in this section shall be deemed to apply to an easement entitling 
the dominant owner to support of the dominant heritage 


Ettmciioa ot p*rmin*m 
alteration of s-ruenl liTiia^e 
by JupTior force 


44 An easement is extinguished where the ser- 
vient heritage is by superior force so permanently 
altered that the dominant owner can no longer enjoy 
such easement 


Provided that, where a way of necessity is destroyed by superior force, the 
dominant owner has a right to another avay over the servient heritage , and the 
provisions of section fourteen apply to such way 

lUttSiratioru 

(а) A grants to B, as the owner of a certain house, a right to fish m a nver running through 
As land The nver changes its course permanently and runs through Cs land Bs easement is 
extinguished 

(б) Access to a path owr s%hich A has a nghi of way is permanently cut off by an earth- 
quake As right u extinguished 

45 An easement is extinguished when either the 

ei&e^*c*°a e^ dominant or the servient heritage is completely dcs- 

iroyed 

III atraluin 

A has a right of way over a road running along the foot of a seacliff The road is washed 
assay by a permanent encroachment of the sea 1/ eascmcnl is exUnguisIied 

46 An easement is extinguished when the same 
person becomes entitled to the absolute ownership of 

^ the whole of the dominant and servient heritages 


NOTES 

Sec 45 —See 7 Gotn L R 352 Even if 
a door and a part of the house have collapsed, 
a right of easement already acquired b> the 
plaintiff to use the adjoining lane, as a 
passage to the site of his house, cannot be 
extnguished 27 N L R 213=1931 N 189 
The plaintiff obtainea a decree declaring 
that his sv^eeper was at liberty to go through 
the lane on the defendant s land in order to 
clear t*'e latrine situa cd in the ptamtifTs 
premises The privy was subscqucmiy 
removed by orders of the Muniapal ty, to a 
different place on the plaintiff s land and the 
defendant contended that the plaintiffs case 
ment was ext nguished by the faci, that the 
dominant hentage had been destroyed and 
rebuilt on a different site Held, (t) that 
dominant heritage was not the privy, but 
the plaintiff's house withm which it was 
enclosed, ( 11 ) so the rebuilding of the privy 
had not the effect of extinguishing the ease 
ment under S 45, (««) the case was govern 
ed by S 23 and as there was no additional 
burden imposed on the servient heritage and 
the sweeper entered and left the defendants 
land at the same po iit as before, the rebuild 
uig of tl e privy did not make the prior de 
cree incapable of execution. 33 Bom L R 
1114=1931 B 490 

Sec 46 — ^A$ to extinction of ea«enien s b> 
merger, see 1926 C 92. The unity of the 
dominant and servient estates m the same 
person extinguished the easement appurte- 
nant to the dominant estate But unity of 
title will not ext rguish an easement, umess 
*hc ownership of the two estates be co- 
C C. M -294 


extensive, equal in validity quality and other 
circumstances If there has been uni y of 
possession merely and not un ty of seism for 
estates m fee simple, an easement which has 
been thereby suspended will revive on sever 
ance of the union, but if there has been unity 
of seism for estates m fee simple and not 
unity of possession merely, all casements are 
absolutely extinguished and will not revive 
unless ihey are recreated on severance of 
the former dominant and servient estates 
50 C 356=36 C L J 161=1923 C 8 See 
also AWN (1887) 260 Wh»re the 
ownership of the two estates is not co exten 
sive and equal in valid ty — th* dominant 
tenement being held for a term of years only 
and the servient tenement in full right of 
ownership — the acquisition of a right of way 
IS not extinguished but is cniy su pended by 
unity of possession of the dominant and *er 
vieni tenements (50 (jl 3^6 Rel on) 
1939 Rang 42l=.1940 Rang L R 93 See 
also 1941 Cal 289 Right of ownership and 
easement are incompalible AWN (1833) 
68 Before there can be any extinguishment 
of an easement there must be a merger of 
the servient and dom nant tenements so as 
to result m the single ownership of both 
WTiere the owner of the dominant tenement 
acquires the right of a co-sharer in the ser- 
sient lenement, the ownership of the two 
tenements docs not merge in o one and there 
fore there is no extingu shment but merelir 
a suspension of the easement (right of way) 
which Can revive after a partmon decree 
IWl Cal 2S9 
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IDustratums 

{a) A, as the owner of a house, has a t^ht ofwa) over B’s field A mortgages liis house 
and B mortgages his field to C Then C forecloses both mortgages and becomes thereby absolute 
owner of both house and field The nght of way is extinguished 

{b) Tlie dominant owner acquires only part of the servient heritage the easement is not 
extinguished, except in the case illustrated in section forty one 

(t) The servient owner acquires the dotmnant heritage m connection wth a third person 
the easement is not extinguished 

{d) The separate owners of two separate dominant heritages jointly acquire the heritage 
which IS servient to the two separate heniagcs the easements are not extinguished 

(«) The joint ownen of the dominant heritage jointly acquire the servient heritage the 
easement is extinguished 

(/) A single nght of way exists over two servient hentages for the beneficial enjoj-ment of a 
single dominant hentage The dominant owner acquires one only of the servient hentages The 
easement w not extinguished 

(g) A has a nght of way overB’s road B dedicates the road to the public /J'j right of way 
is not extinguished 

47 A continuous easement is cxtingiu'hed when 
Extinction by non enjoy- ^ totally ceases to bet enjoyed as such for an unbroken 
period of twenty years 

A discontinuous easement is extinguished when, for alike penod, it has 
not been enjoyed as such 

Such period shall be reckoned, m the case of a continuous casement, from 
the day on which its enjoyment was obstructed by the servient o%vncr, or rendered 
impossible by the dominant owner , and, in the case of a discontinuous easement, 
from the day on which it was last enjoyed by any person as dominant owner 

Provided that if, m the case of a discontinuous easement, the demmant 
owner, within such period, registers, under the Indian Registration Act, 1877,* 
a declaration of his intention to retain such ea«ement, it shall not be extinguished 
until a period of twenty years has elapsed from the date of the registration 

Where an easement can be legally enjoyed only at a certain place, or at 
certain iimts, or between certain hours, or for a particular purpese, its enjoyment 
during the said period at another place, or at other times, 01 beiwren other hours, 
or for another purpose, docs not prevent its extinction under this section 

The circumstance thnt, during the said period, no one was in possession 
of the servient heritage, or that the easement could not be enjoyed, or that a right 
accessory thereto was enjoyed, or that the dominant owner was not aware of its 


LEG RFF 

‘ See nw the I dian Regisiralion Aci 
{XVI of igoS) 

NOTES 

Sec 47 PniNciPLE or Section — See 45 
B 80=57 I C 143=22 Bom L R 4I5 An 
casement is not extinguished where its user 
is suspended m pursuance of a contract bet 
veen the dominant and the servient onners 
A person who purchases the servient tenc 
ment m an execution sale witli knowledge 
of the easement is hound tlicreby 45 1 C 
618=34 r L K 1918 A right ol easement 
acquired by the plainlifl to use the adjoin 
ing lane as a passage to his door ts not cx 
tinguishcd by temporary non user not 
amounting to abandonment Where the door 
to which lie had a riglit of way cothpsed a 
few >r-irs before but was re opened 1 efore 
the date of obslntclion by the defendant, the 
plaint rr Ins a right of action 134 I C 
673=1931 N 189 

Watex — Flowing of water contmuouslj 


through a nil cuttai and anotlier water 
course may form a natural stream in which 
Msement rights may be acquired as against 
Government 31 I C 982 If the Govern 
ment wished to claim right to water flowing 
through pallah land they can do it only when 
cla<5ifymg the bed separately as poram 
Dohe otherwise the r>ot can retain it as Ins 
property 31 I C 982 Whether a pres 
cnptne right to light and air is lost tlirough 
abandonment depends on the intention of 
the parties to be gathered from the circum 
stances and the interval of non user 49 
I C 752 It IS not necessary for the build 
mg to enjoy the light that it should be iden 
tical with that wluch acquired the right 
either m structure or the purposes for which 
It IS to be used 49 I C 752 On tins 
sccUon see also 8 M L T 292 , 5 M L T 
216 18 1 C 85 An easement of light and 
air for windows is not extinguished on demo- 
lition of a xvall which ts re budt without 
dela> 24 Bom L R 83=46 B 448=1922 
B 3 
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existence, or that he enjoyed it in ignorance of Ins right to do so, does not prevent 
Its extinction under this section 

An casement is not extinguished under this section— 

(o) t\hcrc the cessation is m piirsunncc of a contract between the dominant 
and servient owners ; 

{b) where the dominant heritage is held m co-ovvncrship, and one of the 
co'Ovvncrs enjoj’s the casement within the said period , or 
(c) where the casement is a necessary casement 

^\'he^e several heritages arc respectively subject to rights of way for the 
benefit of a single heritage, and the ways arc continuous, such rights shall, for 
the purposes of this section, be deemed to be a single easement 
JlluStTOllOtl 

A has as annexed to his house, nghta of way from the high road thither over the heritages 
X and JZ and the intervening heritage T Before the twenty yean expire, A exercues his nght of 
viray over X His nghta of vvay over T and Z no* extinguished 

Exunction of accessory 48 When an casement is extinguished, the rights 

(if any) accessory thereto arc also extingui'hed 

UluttralioH 

A has an easement to draw water from B s well As ascessory thereto he has a nght of way 
over B j land to and from the well The easement to draw water is exunguished under section 
forty seven The nght of way is also extinguished 


49 An easement is supended when the dominant owner becomes entitled 
possession of the servient heritage for a limited 
^ interest therein, or when the servient owner becomes 

entitled to possession of the dominant hentage for a limited interest therein 


50 The servient owner has no right to require that an eaesment be continued ; 

and, notwithstanding the provisions of section twenty- 
Servient owner not entided ,5 entitled to compensation for damage 

o require con inuance Caused to the scTvicnt heritage in consequence of the 

extinguishment or suspension of the easement, if the drmmant owner has given to 
the servient owner such notice as will enable him, without unreasonable expense, 
to protect the servient heritage from such damage 

3Vherc such notice hvs not been given, the servient owner is entitled to 
Comp^n^non for d;,tnw f'"' Caused to the servient hen- 

caused by extinguishmeni or consequence of such extinguishment or sus- 

luspension pension 

/ laslralion 


A in exercise of »*i easement diverts to his canat the water of Bs stream The d version 
continues for many yean and during that time the bed of the stream partly f Us up A then abandons 
his casement and restores the stream to its ancient course Bs land is consequently flooded B 
sues A for compensation for the damage rai sed by the OoodinK It iv proved that A gave B a monih's 


NOTES 

Sec 49 —Where the dominant and ser 
vient tenements become vested m the <ame 
person the casement remains suspended for 
the lime being, after tie vesting ceases or 
d scontinues tlie casement becomes revived 
118 I C 225=19'^ A 862 On tli s section, 
also 16 I C 365=1913 M W N 95 
Sec SO — The owner of a servient tenc 
tttent over wheh the dominant owner lad 
acquire 1 a nght to d scharge 1 is water 
cannot insist tliat the water should be rtin 
tmucl to be so discharged 46 I C 24 
also 2 C L R 141 An casement ex 
»sts onl> for the benefit of the dominant tenc 
menl and a servient owner gets no right to 
uuisl on Its continuance or to sue for dama 


CTS on Us abandonment 17 C \V N 1056 
=20 1 C 81o=18 C L J U1 As to the 
natural ngl t to collect and rcta n surface 
water or to allow it to flow on naturally to 
ll e lower lands see 4 P L T 81=2 P 110 
The owner of the servient tenement acquires 
no reciprocal rights as aga nst the owner of 
llic dominant tcn*ment wuh regard to tlie 
flow of surface water that is water not 
passing through a defined cl annel 4 P L 
T 81=2 P 110 Tlie owner of the servi 
ent tenement cannot comp 1 the owner of 
the dominant tenement to continue tie exer 
CISC of Ins nght even where that ngf t las 
been exercised uninterruptedly for over 20 
jTars and even if its exercise *1 ould be 
benefaal to the servient tenement (Ibtd.) 
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notjce of his intention to abandon the easement, and that such notice was sufficient to enable B, without 
unreasonable expense, to have prevented the damage The suit must be dismissed 

51 . An easement extinguished under section forty- five revives (a) when the 

destroyed heritage is, before twenty years have expired, 
eviv o easements restored by the deposit of alluvion, (fc) when the destroy- 

ed heritage is a servient building and before twenty years have expired such building 
is rebuilt upon the same site ; and (c) when the destroyed heritage is a dominant 
building and before tw enty years have expired such building is rebuilt upon the 
same site and in such a manner has not to impose .n grearer biuden on the 
servient heritage. 

An easement extinguished under section forty-six revives when the grant 
or bequest by which the unity of ownership was produced is set aside by the decree 
of a competent Court. A necessary casement extinguished under the same section 
revives ^vhen the umty of ownership ceases from any other cause. 

A suspended easement revives if the cause of suspension is removed before 
the right is extinguished under section forty-seven* 

UlustTOiton 

A, as the absolute owner of field T, has a r^ht of way thither over B's field Z- obtains from 

B a lease of Z for twenty years The easement is suspended to long as A remains lessee of Z 
when A assigns the lease to C, or surrenders jt to B, the right of way revises 

CHAPTER VI. 

Licenses 


52 , "Where one person grants to another, or to a definite number of other 
“I •" d fin d persons, a right to do, or continue to do, m or upon 

' the immovable property of the grantor, something 

which would, in the absence ofsuch nght, be unlawful, and such right does not 
amount to an easement or an interest in the properly, the right is called a license 


NOTES 

Sec 51 —[See also notes under S 49 ] 
When a dominant tenement is rebuilt, the 
dominant owner has no nght to impose a 
greater burden on the servient tenement 
than tlic prescriptive quantity of the right 
enjojed. 33 I.C. 615=:9 S, L. R. 101. 
Blocking up an old window and building 
another of the same dimensions in another 
place is an imposition of a burden on the 
servient tenement, which >% 3 S not existing 
till then. 33 I C 615. But the nght of 
the dominant owner under the common law 
to free access of light and air through an 
ancient window is not lost by shifting the 
Window baclcNvards or forwards 33 I C 
615. 

Sec 52 — A licensee is a person %vithout 
any title and has no interest m the land 38 

A. 178=14 A L.J. 137 See also 132 I.C. 
79^8 O.W N. 714 Licence and ease- 
ment distinguished. 7 Bom.L R. 352 ; 23 

B. 397; 4 M. H.C R. 98. 16 M. 3W; 8 
Bom.L. R 310 (Permission to use land as 
burial ground). The nomenclature used 
by the parties is not conclusive as to wlie 
ther a particular transaction is a licence, 
lease or casement. 1933 A.L J. 749=1933 
A. 733 (P.U.) : 16 M. 280 (Right to put up 
trap for elephants). 

ucEKCE OR tXAsc. — Agreement to occupy 
portion of railway land (or construction of 


petroleum installations signed by both par 
tics — Restrictions on mode of enjoyment and 
against sub letting— Agreement terminable 
by short notice — Nature of agreement. See 
1933 A 735=1933 A L J. 749 (F B ) In 
deciding whether a document amounts to a 
lease or is only a licence, the recitals therein 
can never be conclusive, the Court lias took 
to the substance of the terms agreed upon 
and not to the nomenclature given to the 
deed by the parties 1933 A L J 749=1933 
A. 735 (F B ) License, if transferable 
84 I C 284=1924 A 825 License may 
be implied from circumstances. See I92S 
A. 203 Certain property was given by a 
person to a local body for the purposes of a 
school Tlie body was allowed to hold pos- 
session of the land so long as it was being 
used for the purpose of the school There 
was however no transfer of ownership nor 
was there any evidence showing transfer of 
ownership, and there was also no relationshir 
^ landlord and tenant between the parties 
Held, that the permission granted to the 
local body to hold the land and use it for 
the purposes of the school was in the nature 
of a»lirence. 186 I C. 890=1940 Lah 18 
The use of land as a Seliati does not justify 
the making of a structure on it for the pur- 
pose of protecting cattle. Where it is not 
established that the use of a Sehen >vas an 
casement of necessity or that an easement 
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53 A license miy be granted by any one in the circumstances and to the 

HTiomiiy grant l.ccmt he may transfer his interests 

in the property aficctcd by the license 

54 Tlie grant of a license may be express or implied from the conduct of 
the grantor, and an agreement which purports to create 
an easement, but is mcfrcctual for that purpose, may 
operate to create a license 

55 All licenses necessary for the enjojment of any interest, or the exerci«e 

of an) right, arc implied m the constitution of such 
Accessory licenses annexed interest or right Such licenses are called accessory 
licenses 

Illustration 

A sells the trees prowing on his land to it is entitled to go on the land and take away the 

trees 

56 Unless a different intention is cxprc'sed or necessarily implied, a licen'c 

T , , . , to attend a place of public entertainment may be 

cense w cn trans era c transferred by the licensee , but, save as aforesaid, a 
license cannot be transferred by the licensee or exercised by his servants or agents 


Grant may be express 
implied 


by law 


NOlhS 

had been acquired it amounts to a mere 
license under S S2 1934 A 836 A 
neighman in an old market allowed b> Gov 
emment to continue the same calling in the 
new market does not acquire any exclusive 
privilege and ts onh a licensee 23 I C 
922=12 A L J 447 Validity of transfer 
by a holder of a license to build I Luck 
C 238=103 I C 681=1927 O 314 A 
licence having no interest m property cannot 
maintain a suit for possession 103 I C 
43=1927 A 633 Licence to use priv> as 
dwelling house — If revocable 51 B 274= 
29 Dom L R 78=1927 B US As to 
whether a licence is revocable, see ciso 29 
Bom L R 312=100 I C 393=1927 B 240 
Demise anp not merely License— Grant 

OF EXCLUSI\T RIGHT OF OCCOrATlON — ^The 
effect of a deed which gives the holder an 
exclusive right of occupation of a shop 
although svhject to certain rrs'nations and 
to a restriction of the purpose for which it 
maj be used amounts in law to a demise of 
the shop Itself and not merel> a licence 
The mam test in such cases is that of cxclu 
si%e possession 1933 A 911 See also 
1933 A 735 (F B ) 

Secs 52 and 56 —A licence is not annex 
cd to the property m respect of which it is 
enjoyed nor is it a transferable or heritable 
right but IS a right pureli personal between 
grantor and licensee Unices a different inten 
tion appears it cannot eien be exercised bj 
th“ licensees servants or agents So where 
on the death of the original licensee liis 
heirs continue in occupation the\ are on no 
greater footing than tenants at will Tlicj 
arc trespassers who«e possess on is al\em^ 
to the owner of the propert) 54 M 
=1931 M 216=60 M L J 709 See also 
1941 Oudh 172 

Sec 53— .S'er 7 B 336 

Sec 54 — A licence to Inc for genera 
tions must le presumed to permit all enjox 
ments of life of licensee witf o t rc*l ic i^n 


Eating meat or beef is such a reasonable 
enjojment of life and it does not per se 
injure the rights of others Held, that a 
licensee has a right to slaughter cows at his 
residence IP30 A L / 875=125 I C 14 
Two companies engaged in cotton business 
owned adjoining lands For many jears 
they had a common agent I appeared 
however that the common agent had with 
the best of motives allowed the defendant 
to erect superstructures on certain lands 
belonging to the plaintiff In a suit by the 
plaintiff companj to recover possession and 
for an injunction held that from the con 
duel of llie parties extending for a long 
time It would b* inferred that there was the 
grant of a valid licen'-e in favour of the 
defendant company Held also tliat the 
licence was irrevocable and that the licensor 
was onlj entitled to a fair rental of the 
premises which had been actually built upon 
Held further that the defendant company 
could relj upon the principle in Ransden \ 
Pyson L R 1 H L 129 to the effect that 
the plaintiff having permitted the defendant 
to build upon the site he was estopped from 
ns^ert ng his claim to the piece of land 1930 
n 7f»-3| Ttn^ L R 1110 See also 136 
I C 821=1932 A 572. (Inferen'c of grant 
or lic“nfe from conduct and acquiescence) 
Sec 56 —Validity of transfer b> a holder 
of a licence to b iild 1 Luck C 2.’8=103 
I C 681=1927 O 314 As to transfer b> 
o^e ltcen«or to his co I cen«or see IPV A 
197 A transfer bv a licensee in favour of 
a third person which contravenes the provi 
Mons of S =6 makes the transferee who 
ix not in possess on a trespasser as aga nst 
ills transferor a rank tresjvisscr as a-m nst 
the original grantor who w II at once hive 
J* ne*’* In • •'t ‘he transferee IWO O W 
N 1318=1W1 Oudh 172 

House in oty on site or t.vxrLm'' — Trv 
ant’s oa LiCExsrEs tifHT io Ti-ssna — 
r* susimoN — In casf< of lou«es bull in 
cttiei on if e land beforgirg to la-dford 
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(a) A grants B a nght to over A's field whenever he pleases Tlie right is not annexed 
to any immovable property olB The nght cannot be transferred 

, j i^)^'^*’®®o'’^n?"’'"'^^*^^^‘'"*f*'*"“*®”^*“'=‘""PorarygrainshedsonGovemment 

land In the absence of express provision to the contrary, B j servants may enter on the land for the 
purpose of erecting sheds, erect the same, deposit gram therein and remove grain therefrom 

57 The grantor of a license is bound to disclose to the licensee any defect 
. . j „ , j , in the property affected by the license, likely to be 
d,to 5 dangerous to the person or property of the licensee, of 

which the grantor is, and the licensee is not, aware 

». j 58 The grantor of a license is bound not to do 

property unslr" " anything likely to render the property affected by the 

license dangerous to the person or property of the 
licensee r r / 

59 When the grantor of the license transfers the 
property affected thereby, the transferee is not as such 
bound by the license 


Grantor’s transferee 
bound by license 


NOTES 

there can be no presumption that the tenants 
or licensees have no power of transfer If 
the landlord contends that the tenant had no 
right to transfer the building which he had 
built and which he was occupying it is for 
him to show that under the terms of the 
license the right of the tenant was limited 
and It was expressly agreed that he would 
be incompetent to make a transfer or it was 
open to him to prove the existence of a 
custom prohibiting the right of transfer 
So far as bouses built by tenant in villages 
are concerned the rights between the parties 
are different A tenant building a house m 
a village site has only a right to occupy so 
long as the tenancy lasts or so long as he 
does not abandon the village Dut the same 
principle cannot apply to houses built in a 
city 19i4 A L J 728=1934 A 336 
PitACTicE — Before a licensor can call upon 
the Court to decide upon the rights of a 
licensee to transfer the terms of the license 
must be placed before the Court by the licen 
sor and then only it will be in a position to 
determine as to whether or not having 
regard to them the licensee had a right of 
transfer 1934 A L J 728=1934 A 336 
Secs 56 and 60 — In case of rt^ayas 
occupying houses m cities and towns it is 
to be presumed that they have a right of 
transfer unlike those who inhabit agneui 
tural areas and so if a licensor sues to 
eject the transferee of a nyaya he has to 
prove not only his ownership but must also 
prove the existence of custom or terms of 
the grant under which the house m dispute 
was built which make the transfer thereof 
invalid entitling him to recover possession 
of the site 117 1 C 365=13 R C 615= 
1929 A 491 On this section, ser also 54 
XI SS4, cited under S 52 
Secs 57 and 58. — Per ctirtum — It 19 
necessary that the legislature m Ind's 
especially m view of conditions prevnlent 
m Bombay should undertake legislation on 
II e lines of the Housing of Working Qasses 
Act of 1890 m England 51 B 271=101 


I C 210=29 Bom L R 78=1927 B 115 
Sec 59— Enjoyment under a licence for 
a long time does not constitute adverse 
A 726=20 A L J 608= 
1923 A 140 ( 1 ) S 59 has no application 
to a case in which one of two joint licensors 
transfers his interest in the property with 
resMct to which the licence has been granted 
m favour of his co licensor The trans 
feree contemplated by the section must be 
a per^n who was not the licensor himself 
^ I C 814=1927 A 197 Under S 59 
the transferee is not as such bound by the 
term of a licence granted by the vendor 
such as one permitting the use of tlie land 
as a wrestling ground The transfer extin 
guuhes the licence and the recital in the 
deed of transfer that the transferee should 
^®sal effect 7 
«8=1M0 O 203 S 59 cannol 
“ '"''fPrel'il so as to pve Iho transferee a 
right Of revocation of a licence which would 
srtf ’is,?' Irsnsferor h,m 

S . 1 , ’ f 26=1927 0 206 The use 

, "'I''''* S 59 seems 

cirarly to be intended to indicate that the 

tiOT tlian the transferor The result of the 
prantor of the licence 
revoke if it does not mean that the 
SiBorh* cannot do so but the section 
wv transferee 

f possessed by 

to hold that the 
transfer is tpso facia to put an 
dZn The rule laid 

la^rdmL^ I® in not independent of that 
Transferee held bound 
hvhcimcc previously granted by transferor 

of ^ The transferee 

“‘’i a licence when 

licensee has effected a work of permn 
'nenrred expenses 37 
‘*^5=13 A T J 1 If the 
I * hccomc irrevocable m the lime 
of the licensor, the mere fact that he trans 
ters his interest in the hnd would not ex 
tmgiiish the license 149 I C 3fi9=193-t 
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license when re\-ocable 


6o A license may be revoked by the grantor, 
unless — 


NOTES 

A L J 69S=1934 A S17 aho 91 

I C 1031=13 O L J 170, 97 I C 337= 
1926 A 714, R1 I C 2M=1924 A 750 
Secs 59 and 60— The rule laid down bv 
S 59 IS not independent of that laid down 
hy S 60 and does not confer upon the 
transferee any higher rights than those 
possessed by the transferor 1931 O 364 
=132 I C 536 

Sec 60— As the Easements Act is not m 
force in Bengal decisions of the Bengal 
Lourts are not binding authorities in pro 
Vinces where the Easements Act is in force 
9 O W N 986 S 60 is inapplicable 
where the defendants house was not built 
acting on the licence 139 I C 365=1932 
O 2M The grantor ot a licence is under 
an obligation to place the licensee in a posi 
tion to enjoy the licence 36 C L J 271= 
1923 C 49 Where a licence coupled with 
a transfer of property is granted the trans 
feree of the licensor is not entitled to revoke 
such licence 30 I C 581=13 A L J 886 
Set also 4 M H C R 98 An appropria 
tion of the land licensed to any use incon 
sistent with the enjoyment of the licence 
works a revocation and the licensee may 
maintain an action for damages against the 
licensor for breach of contract m unlaw 
fully revoking it 72 I C 270= 36 C L j 
271=1923 C 49 A licence to catch 
elephants for consideration is not revocable 
for It IS a licence coupled with an interest 
(Ibid ) Where there is a grant of an ex 
elusive right to catch elephants within a 
specified area for a specified period it does 
not follow as a matter of course that the 
grantee would be entitled to exclusive occu 
pation of the entire territory during that 
time 36 C L J 271=1923 C 49 Build 
mg licence — Effect of revocation 19 I C 
853=19 C L J 321 See also 3 \ L J 
760 29 A 133 34 I C 471=12 N L R 7a 
A licensee permitted lu build a house and 
reside therein is entitled to be indnnmiied 
if evicted by the licensor s successor A 
bare license may be revoked at the grantors 
will and on reasonable notice but a license 
coupled with grant is irrevocable 19 I C 
853=19 CLJ 321. 22 NLR 162 
Wlierc a site has been granted to an occupier 
for building a bouse the case is governed 
m the absence of tcrins to the contrary by 
S 60 132 I C 565=1931 A L J W9 

\Vhcre a licence is granted to building 
houses on site and the licensee erects a work 
of a permanent nature the license cannot be 
rcNokel 106 I C 479=1927 A 342 Se 
also 1940 Lah 1937 A L J 1297= 

1938 All 32 S 60 (6) of the Easements 
\ct cannot be as'ailed of by the licensee 
when there has been no acting on the licence 
in the execution of works by 1 im but if 
the 1 eensee establishes that the conduct of 
the licensor has been such as to lustify the 
legal inference that he had h% pla n tmpli 


cation contracted that the license would be 
perpetual, he can rely on the equitable 
doctrine and call upon the Court to inter 
vene for his protection The contract 
sought to be inferred does not mean that 
the real consensus of mind between the 
two parties must be inferred to have existed, 
but Uiat the conduct of the parties has been 
such that equity will presume the existence 
of such 1 contract as a matter of plain 
implication The onus of establishing such 
equity is on the licensee 63 I A 140=160 
I C 837=1936 P C 77=70 M L J 190 
(PC) The words ' aelinff upon the 
licence" in S 60 (6) of the Easements Act 
must mean acting upon a right granted to 
do upon the land of the grantor something 
which would be unlawful in the absence of 
such right A man does not act upon a 
license if he does work and incurs ex 
penscs upon his oivn property Works 
done by the licence on his own land may be 
done williout the knowledge of the licensor 
and It IS impossible to hold that the alleged 
licensors land is bound in perpetuity 
(subject to S 62) as the result of some 

works done by the alleged licensee on his 

own proper^ of wind) the former lias been 
unaware S 60 is not dealing with the 
effect of an express contract between the 
jiarties but with tlie consequences to follow 
from a certain conduct on the part of the 

licensee which if done on the land of the 

licensor might well give the licensee rights 
against him 63 I A 140=160 1 C 837= 
1936 P C 77=70 M L J 194 (P C ) 
Where a person who has given his land to 
the licensee for certain purpose has given 
him an undertaking that he would not claim 
the land so long as it was required for that 
purpose and on acting on that promise the 
licensee has erected works of permanent 
nature the grantor of the licence is not 
entitled to recover the land even on pay 
inent of compensation because S 60 does 
not recognize any such exception 1940 
Lah 18 The principle of this section is 
also applicable to Berar See 94 I C 923 
=1926 N 376 Section also applies to 
transferee of property 97 I C 337=1926 
A 714 The principle of 5 60 (5) is that 
the licensee acting upon the license should 
execute work of a permanent character soon 
after the grant of a licence or wit! m a 
reasonable time It is a principle d ctated 
by justice, equity and good conscience and 
docs not require that m order to present 
relocation of the licence the work of a 
permanent character must be costly one 
Nor docs tl e section impose a duty upon 
the licensee who has already complied with 
the terms of the licence to maintain work 
of a permanent cluractcr up to any parti 
cular standard of repair kSTiere the 
licensee has earned out the terms of the 
licence for budding purposes and hii m 
furred expenses m its execution t^e license 
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(a) It IS coupled vith a transfer of property and such transfer is in force * 
(i) the licensee, acting upon the license, has executed a work of a permanent 
character and incurred expenses m the execution 


notes 

becomes irrevocable under S 60 (b). Ease 
ments Act, and the licensee can be evicted 
from the premises only when the purpose 
of the licence is abandoned within the mean- 
ing of Cl (/) of S 62 in other words the 
licensee has actually abandoned the house 
whatever the state of repair might be 1941 
OWN 1340 A licence cannot be revok 
ed even when part only of a work of a 
permanent character has been executed by 
the licensee 117 I C 224=1929 N 141 
If a person constructs a permament build 
mg on a portion of the site belonging to 
another under an implied licence from him 
the licence cannot be revoked and the 
licensee cannot be ejected from the build 
mg The irrevocabilitj of the licence iri 
such a case applies to that portion of the 
site winch is covered by the building and 
not to any other open portion of the site 
118 I C 676=1929 N 269 Where a land 
lord permits a person wishing to settle on 
his land to erect a building meant for 
permanent residence the fact that it was 
built with mud would not make it a tempo 
nrj building The words of a permanent 
character are used m S 60 to distinguish 
It from works of a temporary nature Tlie 
question wheth-r a particular work is of a 
temporary or permanent character i> one 
of fact 113 I C 757 See also 1930 B 
70 I L R (1941) Lah 413=43 P L R 
544 Residential house is a work of per 
manent character, though it has a tiled roof 
which has to be renewed from time to time 
9 O W N 986 (28 A 741 Foil ) So 
also erection of an upper wall at a cost of 
Rs 25 136 I C 821=1932 A 572 Sink 

mg a well and erecting compound wall can 
be considered to be works of a permanent 
character withm the meaning of S 60 186 

I C 890=1940 Lah 18 It cannot be said 
that because the building has not been com 
pletcd therefore the work already executed 
IS not of a permanent character 132 I C 
536=i931 O 364 A licence to use the land 
of another im’ess coupled with a transfer 
of the property, is revocable, subject to the 
right of the licensee for damages if revoked 
contrary to the terms of any express or 
implied contract A mere licence if rcao 
cable at the will of the licensor unless it is 
coupled wilh a grant and m that rase it will 
become a l^asc and would require comput 
sory registration 120 I C C73 (!) 

Licence to use Railway siding — Contribution 
for exp-nscs of upkeep by licensee — Licenser 
erecting structures on liis land on basis of 
licence— 1 iccnsor cannot b- permuted to 
rcsoke license 31 Bom L R 1331 See 
also 31 Bom I R 1310 A licensor cannot 
be allowed !o rcsokc the license on conli 
tion of Ills making compensation to tin. 


licensee for loss incurred by the revocation 
of the licence 98 I C 814=1927 A 197, 
9 O W N 986 Wliere the licensee has 
executed work of a permanent character, the 
license becomes irrevocable To such a case 
S 64 IS inapplicable and the grantor cannot 
revoke the license by paying compensation 

1933 A L J 1422=1933 A 842 Buildings 
of mud walls and thatched roof built for 
the purpose of school, which were m exis- 
tence and kept under regular repair for 
about 30 years were held to be a work of 
a permanent character 102 I C 26=1927 
O 206 Sec also 97 I C 337=1926 A 
714 i92S A 203 Where having regard 
to the nature of the construction made pro 
bably after filling up a part of the ditch the 
long period of its occupation, the dimensions 
of the house and the value of the struc 
turc It was held that it was a work of a 
permanent character m executing which the 
defendant s ancestors incurred expenses 
Held it was not necessary for the defen 
dant to show that a large sum of money had 
been actually spent m order to bring the case 
within the scope of the principle underlying 
S 60 Held further, that even a mud 
house or kacha house may be a work of a 
permament character 1934 A L J 698= 

1934 A 5I7 A licensee is entitled to 
damages for breach of any contract or for 
an improper revocation of his license in a 
proper case the Court will allow revocation 
only on payment 49 I C 811 = 1918 M 
M N 772 Under the Act a licence is of 
a personal character not merely as regards 
the grantee but also as regards the grantor 
It ceases the moment the property passes to 
another from the grantor whether by inheri 
tance or otl erwisc 18 N L R 76=1922 
N 162 The heirs of the licensor may 
treat that licensee as a trespasser and eject 
him without notice of revo'-ation 18 N 
L R 76 A licence coupled with a void 
grant is revocable save (1) when the 
licensee entered into occupation and paid 
rrat and (2) when the licensee acting on 
the licence has executed a work of perma 
nent character and incurred expense m so 
^ing 34 I C 471=12 N L R 75 (21 
ai D 3. (1901) 2 Ch 591 8 A 60 Ref 
toj A licence cannot be revoked during 
liCCTsec’s lifetime when the licensee had 
made no permanent improvements 48 I C 
723 Wlien plaintiff allowed defrnckint to 
execute on plaintiff s lard an irrigation 
scheme of considerable expense and per 
manent benefit to a very large number of 
villages held that the agreement created a 
licence which could not be revoked at the 
instance of the plaintiff 47 I C 166 A 
licensee m possession does not, like the 
tnnnt by denying title of the grantor of 
the licence forfeit the licence and become 
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S 6i\ 


Revocauon express or im 6l The rc\ocition of a license imy be express or 

plied implied 

Illustrations 

(а) ^ il e owner oC a field grants a 1 cense to D to use a path across it A with intent to 
rcioke the license locks a gate across the path Tie license i» retoked 

(б) ^ the osvner of a field grants a license to R to slack hay on the field /Ilets or sells the 
field to C The license is rctoVed 


License when deemed re- 
toked 


6a A license js deemed to be retobed — 


(a) when, from a cause preceding the grant of it, the grantor ceases to hate 
any interest m the property affected by tlic license 

(b) when the licensee releases it, expressly or impliedly, to the grantor or his 
representatite 

(c) where it has been granted for a limited period, or acquired on condition 
that It shall become void on the performance or non performance of a specified 
act, and the period expires or the condition is fulfilled 

(d) where the property affected by the license is destroyed or by superior 
force so permanently altered that the licensee can no longer exercise his nght 


NOTES 

liable to ejectment 1923 A 403 See 
<tlso 1925 A 203 A licence is revoked by 
the transfer of property by the licensor 
<108 R R 942 ISO E R 1543 Foil ) 54 
M 554=1931 M 216=00 M L J 709 
Trees planted— Ir co with land —Trees 
planted under a licence do not go with the 
land and the person who planted the trees 
IS entitled to cut and remove them but he 
should restore the land m the condition in 
which It was before the trees were planted 
The principle applicable to removal of build 
incs on another mans land would also apply 
to trees S3 LW 230=1941 bfad 37fe 
(1941) 1 M L J 161 

License to REsrcE in house — Renocahon 
BY UtNDLORD —Where the tenants are mere 
licensees occupying the house as an appur 
tenant to the holding the license to reside 
must be deemed to be revoked under S 62 
where the license is granted for a specific 
purpose and the purpose is abandoned or has 
become impracticable 8 L 509=10 O W 
N 398=1933 O 302 Where certain per 
sons were permitted only to reside in the 
rooms, any additions made by them would 
not be goiemed by the grant and hence S 
00 of the Act will not come into operation 
176 I C 135=1933 A L J 465=1938 All 

A pcasoN %s«o HAS COT itmas or ai>- 
MistsiXATiON —To the estate of the deceas 
ed must be regarded as taking the place of 
that deceased Therefore an> person who 
on his owTi admission has entered upon the 
premises originally with leave and license of 
the deceased must vacate the premises if 
the administrator so desires For this pur 
pose it 1 $ enough that the admuustrator has 
given some kind of notice 15l 1 C 971= 
1934 R 291 

Secs 60 and 62 Dexvstt rumve \.t 
mnuiiKC or reauANtNT aiAiAcrra— Rrro- 
CATiov or uccNSE — Et cn though the Ease 
f C-C-M —295 


ments Act does not expressly apply to cases 
of licences before the coming into force of 
the Act the principles underlying Ch 6 of 
the Act being m consonance with justice 
equity and good conscience may well be 
applied Hence when an owner of land 
gives permission to another person to put 
up a building of a permanent character and 
he incurs expenses in the execution of such 
work the licensor is by necessary implica 
tion estopped from revoking his permission 
so as to prejudice the licensee whose post 
tion has been compromised m consequence 
It would be inequitable unjust and unfair 
to allow a licensor to order that the licensee 
should forthwith remoie the work of a per 
manent character which he has put up after 
incurring expenditure In such an event 
(he transaction ceases to be a mere licence 
revocable at will but may in certain circum 
stances amount to a license coupled with a 
transfer of interest or at any rate a case 
where the licensee acting upon the license 
has executed a work of a permanent charac 
ter and has incurred expenses in the exe 
cution so as to make the license irrevocable, 
so long as the construction subsists the 
right to resoke it would be in abcjance 
19M A L J 698=1934 A 517 

Sec 61 —Where it was with the plain 
tiffs permission that the defendant committee 
put up a thatch on the chabutra adjoining 
a mosque to afford accommodation for the 
growing needs of the school within one por 
tion of the mosque Held llial the position 
of the committee was no better than that of 
a licensee and that the defendants attempt 
to build on the “chabutra, the plantiffj 
protest, and the denial of his right followed 
by the institution of the so t. were circun 
Stances which gase nse to tbe inference that 
|he pla nliff res oked the 1 cense originally 
cran!^ b> him 1934 A 732 
See 62 ^ee 21 A U N 17a 
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(a) It IS coupled %\ ith a transfer of property and sucli transfer is in force 
(i) the licensee, acting upon the license, has executed a \vork of a permanent 
character and incurred expenses in the execution 


NOTES 

becomes irrevocable under S CO (&)► Ease 
ments Act and the licensee can be evicted 
from the premises only ^\hen the purpose 
of the licence is abandoned within the mean 
mg of Cl (/) of S 62 in other words the 
licensee has actually abandoned the house 
whatever the state of repair might be 1941 
OWN 1340 A licence cannot be revok 
ed even when part only of a work of a 
permanent character has been executed by 
the licensee 117 I C 224=1929 N 141 
If a person constructs a permamenl build 
mg on a portion of the site belonging to 
another under an implied licence from h m 
the licence cannot be revoked and the 
licensee cannot be ejected from the build 
mg The irrevocabilitj of the licence m 
such a case applies to that portion of the 
site which IS covered by the budding and 
not to any other open portion of the site 
118 I C 676=1929 N 269 Wliere a land 
lord permits a person wishing to settle on 
his land to erect a budding meant for 
permanent residence the fact that it ivas 
built with mud would not make it a tempo 
rarj building The words of a permanent 
eharacter are used in S 60 to distinguish 
it from works of a temporal^ nature Tlie 
question whether a particular work is of a 
tempoTOty or permanent character one 
of fact 113 I C 757 See ah& 1930 B 
70 I L R (1941) Lah 413=43 P L R 
544 Residential house is a w'ork of per 
manent character though it has a tiled roof 
which has to be renewed from time to tin c 
9 O W N 986 (28 A 741 Foil ) So 
also erection of an upper wall at a cost of 
Rs 2s 136 I C 821=1932 A 572 Sink 
mg a well and erecting compound wall can 
be considered to be works of a permanent 
character with n the meaning of S 60 186 

T C 890=1940 Lah 18 It cannot be said 
that because the budding has not been com 
pleled therefore the work already executed 
IS not of a permanent character 132 I C 
536=1931 O 364 A licence to use the land 
of another un ess coupled with a transfer 
of the property is revocable subject to the 
right of the 1 censee for damages if revoked 
contrary to the terms of any express or 
implied contract A mere licence if reao 
cable at the will of the licensor unless it is 
CO ipicd with a grant and in that case it will 
become a I*ase and would require compul 
sory registrat on 120 I C 673 (1) 

Licence to use Iva Iway siding— Conlnbulion 
for cxp'nscs of upkeep by licensee — ^Licensee 
erect ng structures on his land on basis of 
I cncc— I icensor cannot b- permitted to 
revoke 1 cense 31 Bom 1 R 1331 See 
alto 11 Bom I R 1310 A licensor cannot 
be allowcl to revoke the license on condi 
tion of his making compensation to the 


licensee for loss incurred by the revocation 
of the licence 98 I C 814=1927 A 197, 
9 O W N 986 Where the licensee has 
executed work of a permanent character the 
license becomes irrevocable To such a case 
S 64 18 tnaopltcable and the grantor cannot 
revoke the license by paying compensation 

1933 A L J 1422=1933 A 842 Buildings 
of mud walls and thatched roof built for 
the purpose of school which were m exis 
tence and kept under regular repair for 
about 30 years were held to be a work of 
a permanent character 102 I C 26=1927 
O 236 See also 97 I C 337=1926 A 
714 1925 A 203 Where having regard 
to tli* nature of the construction made pro 
bably after filling up a part of the ditch the 
long period of its occupation^ the dimensions 
of the house and the value of the struc 
lure it was held that it was a work of a 
permanent character in executing which the 
defendant s ancestors incurred expenses 
Held It was not necessary for the defen 
dant to show that a large sum of money had 
been actually spent in order to bring the case 
withm the scope of tlie principle underlying 
S 60 Held further that even a mud 
house or kacha house may be a work of a 
permament character 1934 A L J 698= 

1934 A 517 A licensee is entitled to 
damages for breach cf any contract or for 
an improper revocation of h s license m a 
proper case the Court will allow revocation 
only on payment 49 I C 811 = 1918 M 
M N 772 Under the Act a licence is of 
a persona! character not merely as regards 
the orantee but also as regards the grantor 
It ceases the moment the property passes to 
another from the grantor whether by inheri 
tance or otherwise 18 N L R 76=1922 
N 162 The heirs of the licensor may 
treat that licensee as a trespasser and eject 
him without notice of rcvo'-ation 18 N 
U R 76 A licence coupled with a void 
trr.jit IS revocable save (1) when the 
licensee entered into occupation and paid 
rwt and (2) when the licensee nctmg on 
the licence has executed a work of perma 
nent character and incurred expense m m 
doing 34 I C 471=12 N L R 75 121 
Qi D 3 (1901) 2 Ch 591 8 A 60 Ref 
toj A licence cannot be revoked during 
licensees lifetime when the licensee had 
made no permanent improvements 48 I C 
723 When plaintilT allowed defcncLmt to 
execute on plamtifl s lard an irrigation 
scheme of considerable expense and per 
manent benefit to a very large number of 
villages held that the sgreement created a 
licence which could not be revoked at H c 
instance of the p'aintiff 47 I C lf6 A 
licensee in possession docs not I ke the 
traant by denying title of the grantor of 
the Icctue forfeit the licence and become 
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Revocauon express or im 6i Tlie rc\ocition of a license miy be express or 

plied implied 

Jllustratioat 

(a) A ihe owner of a field grants a license to B to use a path across it A with intent to 
rcioke the license, locks a gate across the path The license is revoked 

(A) ^ the owner of a field grants a license to il to stack I ay on the field /Ilets or sells the 
field to C The license is revoked 


License vvhen deemed re- 
voked 


68 A license is deemed to be revoked — 


(a) vvhen, from a cause preceding the grant of it, the grantor ceases to have 
any interest m the property affected by the license 

(b) vvhen the licensee releases it, expressly or impliedly, to the grantor or his 
representative 

(c) where it has been granted for a limited period, or acquired on condition 
that It shall become void on the performance or non performance of a specified 
act, and the period expires or the condition is fulfilled 

(d) where the property affected by the license is destroyed or by superior 
force so permanently altered that the licensee can no longer exercise his nght 


NOTES 

liable to ejectment 1923 A 403 See 
clso 192S A 203 A licence is revoked by 
the transfer of property by the licensor 
<108 R R 942 ISO E R IS43 Foil ) 54 
M 554=1931 M 216=60 M L J 709 
Trees plantej>--If co with land —Trees 
planted under a licence do not go with the 
land and the person who planted the trees 
IS entitled to cut and remove them but he 
should restore the land in the condition in 
which it was before the trees were planted 
The principle applicable to removal of build 
incs on another mans land would also apply 
to trees S3 L W 230=1941 Mad 37fe 
(1941) 1 M L J 161 

LICIVSE to RESrUE IN HOUSE — REVOCATION 
BY tANOLORD —Where the tenants are mere 
licensees occupying the house as an appur 
tenant to the holding the license to reside 
must be deemed to be revoked under S 62 
where the license is granted for a specific 
purpose and the purpose is abandoned or has 
become impracticable 8 L 509=10 O W 
N 39S=1933 O 302 WTiere certain per 
sons were permitted only to reside in the 
rooms, an) additions made by them would 
not be governed by the grant and hence S 
(0 of the Act will not come into operation 
176 I C 135=1933 A L J 465=1938 All 
W2 

A PCKSON VSllO HAS COT ItlTOS O? AJ>- 
MistsuLATiON —To the estate of the dcceas 
ed must be regarded as taking the place of 
that deceased Therefore an) person who 
on his owm admission has enter^ upon the 
premises originally witli leave and license of 
the deceased must vacate the premises if 
the administrator so desires For this pur 
pose It IS enough that the administrator has 
given some kind of notice 151 1 C 971= 
1934 R 291 

Sect 60 and 62 Licensu: rumsc x-r 
BUILDING or raUANEST aiARACIES— R tVO- 
CATION or LICENSE — Evta though the Ease> 
f CC.M— 295 


ments Act does not expressly apply to cases 
of licences before the coming into force of 
the Act the principles underlying Ch 6 of 
the Act being m consonance vvith justice 
equity and good conscience may well be 
applied Hence when an owner of land 
gives permission to another person to put 
up a building of a permanent character and 
lie incurs expenses in the execution of su^ 
work the licensor is by necessary implica 
lion estopped from revoking his permission 
so as to prejudice the licensee whose posi 
tion 1 as Seen compromised in consequence 
It would be inequitable unjust and unfair 
to allow a licensor to order that the licensee 
should forthwith remove the work of a per 
manent character which he has put up after 
incurring expenditure In such an event 
the transaction ceases to be a mere licence 
revocable at will but may in certain circum 
stances amount to a license coupled with a 
transfer of interest or at any rate a case 
where the licensee actuig ujxdo the license 
has executed a work of a permanent charac 
ter and has incurred expenses in the exe 
cution BO as to make the license irrevocable , 
$o long as the construction subsists the 
fight to revoke it would be in abc)'ance 
19« A L J «)S=1934 A 517 

Sec 61 —Where it was with the plaui 
tiffs permission that the defendant committee 
put up a thatch on the chabutra adjoining 
a mosque to afford accommodation for the 
grow mg needs of the school within one por 
tiow of the mosque Ht!d that the position 
0 t the committee was no better than that of 
a licensee and that the defendants attempt 
to build on the "chabutra," the plaintiffs 
protest and the denial of his right followed 
l>y the nst tution of the sa t. were circum 
stances which gave nse to the inference that 
the plamliff revoked the 1 cense or gina-Iy 
granted bv him 1934 A 732 
See 62 -^rr 21 A U N I'o 



23^2 


The Civil Court Manual (Imperial Acts) 


[S 60 


(a) It IS coupled ^\lth a transfer of property and such transfer is in force 

(b) the licensee, acting upon the license, has executed a work of a permanent 
character and incurred expenses in the execution 


NOTES 

becomes irrevocable under S CO (&), Ease 
ments Act and the licensee can be evicted 
from the premises onlj \\hen the purpose 
of the licence is abandoned within the mean 
mg of Cl (/) of S 62 m other words the 
licensee has actually abandoned the house 
whatever the state of repair might be 1941 
OWN 1340 A licence cannot be revok 
ed even when part only of a work of a 
permanent character has been executed by 
the licensee 117 I C 224=1929 N 141 
If a person constructs a permament build 
ing on a portion of the site belonging lo 
another under an implied licence from h m 
the licence cannot be revoked and the 
licensee cannot be ejected from the build 
ing The irrevocabilitj of the licence m 
such a case applies to that portion of the 
sit“ which is covered by the building and 
not to any other open portion of the site 
118 I C 676=1929 N 269 Where a land 
lord permits a person wishing to settle on 
his land to erect a building meant for 
permanent residence the fact that it was 
built with mud would not make it a tempo 
rarj building The words of a permanent 
character are used in S 60 to distinguish 
It from works of a temporary nature The 
question whether a particular work is of a 
temporary or permanent character is one 
of fact 113 I C 757 See also 1930 n 
70 I L R (1941) Lah 413=43 P L R 
544 Residential house is a work of per 
manent character though it has a tiled roof 
wluth has to be renesved from time to tm c 
9 O W N 986 (28 A 741 Foil ) S( 
also erection of an upper wall at a cost of 
R5 25 136 I C 821=1932 A 572 Sink 

ing a well and erecting compound wall can 
be considered to be works of a permanent 
clnracter within tl e meaning of S 60 1R6 

T C 890=1940 Lah 18 It cannot be said 
lint because the build ng has not been com 
picied therefore the work alreadj executed 
IS not of a permanent character 132 I C 
536=1931 O 364 A licence to use the land 
of another un ess coupled with a transfer 
of the property, is re\ocabIc subject to the 
right of the 1 censee for damages if revoked 
contrary to the terms of any express or 
implied contract A mere licence if rc\o 
cable at the will of the licensor unless it is 
CO iplcd with a grant and m tt at case it will 
become a Inse and would require compul 
sory registration 120 T C 673 (1) 

Licence to use Railwaj siding — Contribution 
for exp-nscs of upkeep bj licensee — Licensee 
erect ng structures on his Ian 1 on basis of 
1 ence— Licensor cannot be permitted to 
revoke license 31 Bom I R 1331 See 
cijo 11 Bom I R 1310 A licensor cannot 
l>e allow cl to revoke the license on eonh 
t on of his making eompciwaiion to tlu. 


licensee for loss incurred bj the revocation 
of tlie licence 98 I C 814=1927 A 197, 
9 O W N 986 Wliere the licensee has 
executed work of a permanent character the 
license becomes irrevocable To such a case 
S 64 IS inapplicable and the grantor cannot 
revoke the license by paying compensation 

1933 A L J 1422=1933 A 842 Buddings 
of mud walls and thatched roof built for 
the purpose of school which were in exis 
fence and kept under regular repair for 
about 30 years were held to be a work of 
a permanent character 102 I C 26=1927 

0 206 See also 97 I C 337=1926 A 
714 1925 A 203 Where having regard 
to the nature of the construction made pro 
bably after filling up a part of the ditch the 
long period of its occupation, the dimensions 
of the house and the value of the struc 
ture it was held that it was a work of a 
permanent character m executing which the 
defendant s ancestors incurred expenses 
Held it was not necessary for the defen 
dant to show that a large sum of money had 
been actually spent in order to bring the case 
within the scope of the principle underljmg 
S 60 Held further that even a mud 
house or kacha house may be a work of a 
permament character 1934 A L J 69S= 

1934 A 517 A licensee is entitled to 
damages for breach of any contract or for 
an improper revocation of his license m a 
proper case the Court will allow revocation 
only on payment 49 I C 811=1918 M 
M N 772 Under the Act a licence is of 
a personal character not merely as regards 
the ofantce but also as regards the grantor 
It ceases the moment the property passes to 
another from Jbe granior whether by inbm 
tance or otherwise 18 N L R 76=1922 
N 162 The heirs of the licensor may 
treat that licensee as a trespasser and eject 
him without notice of revo ation 18 N 
L R 76 A licence coup'ed with a void 
grant is rc\o~able save (1) when the 
licensee entered into occupation vnd paid 
rent and (2) when the licensee acting on 
the licence has executed a work of perma 
nent character and incurred expense m so 
dong 34 I C 471=12 NLR 75 121 

01 D 3 (1901) 2 Ch 591 8 A 60 Ref 
toj A licence cannot be revoked during 
licensees lifetime when the licensee hid 
male no permanent improvements 48 I C 
723 When plainlifF allowed defendant to 
execute on plamliffs land an irrigation 
scheme of considerable expense and per 
manent benefit to a very large number of 
villages held that the agreement created a 
licence which could not be revoked at the 
instance of the p’aintiff 47 I C 166 A 
licensee m possession docs not J ke the 
tenant by denying title of the grantor of 
the I cence forfeit the licence and become 
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Rcvocauon express or im 6* Tlic roocition ot a license xmy be express or 

plied implied 

Jllustralumt 

(а) the owner of a feld grants a license to B to use a path across it A with intent to 
rei’oke the license locks a gate across the path Tie license is rcioked 

(б) ^ the ornicr of a fcld grants a license to R to stack hay on the field /I lets or sells the 
field to C The license is rc\-okH 


License when deemed re 
voked. 


6a A license js deemed to be retoked — 


(a) when, from i ciuse preceding the gnnt of it, the grintor censes to hate 
any interest in the property affected by the license ' 

(i) when the licensee releases it, expressly or impliedly, to the grantor or his 
representative 

(c) where it has been granted for a limited period, or acquired on condition 
that It shall become void on the performance or non performance of a specified 
act, and the period expires or the condition is fulfilled 

(</) where the property affected by the license is destroyed or by superior 
force so permanently aUered that the licensee can no longer exercise his right 


NOTES 

liable to ejectment 1923 A 403 S<f 
eho 1925 A 203 A licence is revoked by 
the transfer of property by the licensor 
(108 R R 942 ISO E R 1543 Foil ) 54 
M 554=1931 M 216=60 M L J 709 
Trees puvnted— If co wmi i-tNO — Trws 
planted under a licence do not go with the 
land and the person who planted the trees 
IS entitled to cut and remove them but he 
should restore the land m the condition >n 
which It was before the trees were planted 
The principle applicable to removal of build 
mgs on another man s land would also apply 
to trees S3 L W 230=1941 Mad 37fe 
(1941) IM L J 161 

License to reside in house — Revocation 
BV LANDLORD — Where the tenants are mere 
licensees occupying the house as an appur 
tenant to the holding the license to reside 
must be deemed to be revoked under S 62 
where the license is granted for a specific 
purpose and the purpose is abandoned or has 
become impracticable 8 L 509=10 O W 
N 393=1933 O 302 Where certain per 
sons were permitted only to reside in the 
rooms any additions made by them would 
not be governed by the grant and hence S 
60 of the Act will not come into operation 
176 I C 135=1933 A L J 465=1938 All 


A pnsoN \s«o «As COT smtas or ap- 
MiKiSTSATiON — ^To thc estate of the deceas 
ed must be regarded as taking the place of 
that deceased Therefore any person who 
on his own admission has enters upon the 
premises eriginallj witli leave and license of 
the deceased must vacate the premises if 
thc administrator so desires For this pur 
pose It IS enough that the admimstrator has 
given some kind of notice 151 1 C 971= 
1934 R 291 

Sect 60 and 62 Licrv'n: rmr ivc ct 
RUlUaNG or ItJUANENT CnARACITS — Rrto* 
CATION OF UONSE — Evtn though the Ease* 
f CC.M— 295 


ments Act does not expressly apply to cases 
of licences before the coming into force of 
the Act, the principles underlying Cli 6 of 
the Act being in consonance with justice, 
equity and good conscience may well be 
applied Hence when an owmer of land 
gives permiss on to another person to put 
up a building of a permanent character and 
he incurs expenses m the execution of su^ 
work the licensor is by necessary implica 
tion estopped from revoking his permission 
So as to prejudice the licensee whose posi 
tion has been compromised m consequence 
It would be inequitable unjust and unfair 
lo allow a licenser to order that the licensee 
should forthwith remove the work of a per 
manent character which he has put up after 
incurring expenditure In such an event 
thc transaction ceases to be a mere licence 
revocable at will but may in certain circum 
stances amount to a license coupled with a 
transfer of interest or at any rate a case 
where the licensee acting upon the 1 cense 
has executed a work of a permanent charac 
ter and has incurred expenses m thc exe 
cution so as to make the license irrevocable, 
So long as the construction subsists, the 
right to revoke it would be in abcj'ance 
1934 A L J 603=1934 A 517 
Sec 61 —Where it was with the plain 
tiff $ permission that thc defendant committee 
put up a thatch on the chabutra adjoining 
a mosque to afford accommodation for the 
growing needs of the school within one por 
tion of the mosque Htld that the position 
of the committee was no better than that of 
a I censec and that the defendants attempt 
to build on the “chabutra," the plaintiff* 
rrotest, and the denial of I is right followed 
bT the inst tution of the sj t. were circum 
stances which gave nse to the inference that 
the p’ainliff revoked the license origua-Jy 
granted bv him 1934 A 732 
See 62 -^re 21 A \S A 17a. 
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(?) where the licensee becomes entitled to the absolute ownership of the 
property affected by the license 

(f) where the license is granted for a specified purpose and the purpose is 
attained, or abandoned, or becomes impracticable 

(g) where the license is granted to the licensee as holding a particular office, 
employment or character, and such office, employment or character ceases to exist 

(A) where the license totally ceases to be used as such for an unbroken period 
of twenty years, and such cessation is not m pursuance of a contract between the 
grantor and the licensee 

(i) in the case of an accessory license, when the interest or right to which it 
IS accessory ceases to exist 

63 Where a license is revoked, the licensee is entitled to a reasonable time 

to leave the property affected thereby and to remove 
Licensee a rights on revo mods which he has been allowed to place on such 

property 

64 Where a license has been granted for a consideration, and the licensee, 

t , . without any fault of his own, is evicted by the grantor 

,hc l.cen?r, the 

right for wlucU he contracted, he is entitled to recover compensation from the 
grantor 


THE INDIAN ELECTRICITY ACT (IX OF 1910) 

PREFATORY NOTE.— The following extracts from the Statement of Objects and 
Reasons explain the necessity for the passing of the Act — 

“When the Indian Electricity Act, 19W, was passed it was clearly recognised <0 be 
*1 somewhat tentative measure and it was anticipated that amending legislation would be 
called for at an early date Having regard to the experience gained in the practical work 
mg of U\e Act Uw tjovernmeni of India in 1907 came to the contlvmon that the time had 
arrived for undertaking this amending legislation, and they refused various difficulties 
which had arisen in its working to a Committee on which electro'technical and commer- 
cial interests wenc represented 

The Act as at present framed vests its administration m Local Governments with 
whom rests the power to grant licenses, but the authority or the previous sanction of 
Ihc Goernor General in Council is required in regard to so many matters that the 
practical result has been a dual administration. In the case of cantonments and similar 
"plMfs in the occupation ol Goytmmcjn lor ravo} or military purposes" rtre zdmtnislrs 
tion of the Act is by section 40 placed in the liands of the Governor General in Counak 
but these places frequently are situated within larger areas, in respect to which the Local 
Government is empowered to grant licences, with the result that separate and not neces 
sarily consistent licences J ave been granted by the Governor General m Council and the 
l^cal Government respectively, to tic same licensee, for the same purpose, in one and 
the same place. T5ie practical cfTcct of the present system has bren delay, as it has 


NOTES 

Sec 62 <0 1S5 1 C 467 

Sec 62 (h) 1937 Nag 338 

Sec 63 —A licensee whose licence is 
revocable is entitled to reasonable notice of 
revocation When the exercise of the 
rights conferred by the licence involves 
nothing beyond it may be revoked at will 
Hut where the exercise of the rights lias 
invoh eil the 1 censcc in obi gations in other 
directions winch the immednte dciermina 
tion of the licence would disable him from 
fulfilling the licence can only be determined 
■her notice suffcient in point of lime, lor 
the making of substituted arrangements 61 
M L J 953 (P C ) 

Secs 63 and 64 —In the absence of any- 


thing showing the restriction as to the 
method of building by a licensee of a land 
set for building purposes there is no war 
rant to hold that the licence was granted to 
build m a particular manner 18 A L J 
781=58 I C 410 See also Bom P J 
(1892) 123 A suit for ejectment ot a 
licensee is maintainable without notice to 
quit even though the licensee has erected 
huts on the land 27 C L J 523=45 1 C 
317 See also 136 I C 821 

Sec 64 —Section applies to a case where 
there is not a work of a permanent charac 
ter 136 1 C 821=1932 A 572 See also 
1933 A L J 1422=146 I C 948=1933 A 
«2 
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tuihcrto been MrtuaII> impossible for a company to obtain a licence under tsso or three 
>ears Delays ot Uus nature are obMOUSly most detrimental to the attraction of apital 
for the deieiopment of the resources ot the country as the bnancial position maj, and m 
fact IrequenUy does» change compIetel> between the date of the application and the 
grantmg of the hcence 

Under the Bill as nois drafted the general adnumstration of the Act and> subject 
to the control of the Gotemor General m Counal, the granting of all licenses is left 
m the bands of the Local Goiemment. The rulemaking poivcr, and the delegation of 
the powers of the lelegraph authority to licensees, are resen cd to the Goi-cmor General 
m Council. 

Among the more important modifications in the Bill are the following — 

(t) Ihe existing provision making hcences compulsorj has been taken out, the ques- 
tion of supply to the public iviihout licence being othcnvise dealt with It is by no means 
certain that hcences are either necessary or desirable m the case of industnal companies 
of certain classes 

(») Provision is made for the grant of licences for “bulk supply”, that is to 
say to meet cases where the applicant company proposes to generate energy and supply 
It m large quantiues to distributors, who would retail it under separate licence to small 
consumers - 

(hi) The amendment of hcences has been provided for At present it is necessary 
to reioke a licence and grant a fresh one in order to effect this object 

(iv) The question of compulsory purchase has been dealt with^ m regard both to 
the splitting up of un^rtaking and to those cases where purchase may be impradicable 
The Act provides lor the modification but not for tbe omission from a licence, of the 
purchase clauses But these clauses, conceived as they are m the interests of the local 
author!^ concerned m a small area are entirety out of place^ and in Great Britam are 
regularly omitted, m tbe case of undertakings covering large areas m which various local 
authorities mtenene. It is proposed therefore to modify the provision 

(v) Many difficulties have arisen owing to the hard and fast limits of the area o£ 
supply over which a licence operates, consumers just outside tbe boundary being debarred 
from participation in the benefits conferred by the public supply, A new section is pro- 
posed to deal with the matter and remove obstacles which are likely to impose quite un- 
necessary hardships on individuals 

(ti) It IS proposed to amend the provisions of Part HI of the Act so as to make 
them applicable to mines and bmdmg on tbe Crown. As regards railways and tramways, 
the proviso'to sub section (1) of section 3 in Part 11 and the first proviso to sub-secUon (1) 
of section 31 m Part III of the Act as it stands lay it down that nothing in these parts 
respectively relating to the supply or use of energy ^all apply to any railway or tramway 
subject to the provisions of the Indian Railways Act of lb'90 The extent to which it is 
proposed to modify the latter of these provisions is explained in the Notes on Clauses 
(omitted) while it is proposed, as already mentioned, to repeal the former 

A slugjil amendroeot ct thn Land, bax hew. 

with a view to facilitating its application to electneal works 

The examination of tbe provisions of the Act has brought to light many minor 
defects of substance or arrangement which it is desirable to correct and the opportunity 
has therefore been taken to repeal and re enact tlic Act with the necessary modifications " 


REPE.^LS AND AME.NDVtE.NTS 
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S 57 am, A 0 , 1937 

Sch. am., Act 1 of 1 9-3 , AO., 1 977. 
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PART I '■ 

Preliminary 

title, extent and commencement < 

2 DefimUons 

PART II 

Supply of Energy 
Licenses 

2 Grant of licenses 

“ '^^'^°*purcliase of undertaking 

8 Provisions where no purchase and license 

'"^“tTiernort"?uT 4 U or associate 
hm^elf with, other hcemed undertakmgs or 

traiwfer ha underta^ng^^^ Government to vary 
Annulfa^ountsofhccnsee 

Works 

,2 Provisions as to the opening and breaking 

UP of streco, railways and tramways 
^ifl Nouce of new works 
,A Alteration of pipes or wires 

nSleweu. p.p» or olter rUcuc supply 

'“Ib °satM. tailwavs, ttsmways. sewrrs, drams 
„'.L»sS toko»up.o bs remsutsd wuhou. 

'“''ra Nobcs to ttltgraph authority 
i8 Aerial lines 
iQ Compensation for damage 

9 Supply , 

II \XrfofSf t'' 

23 Charges for energy lu 

SSmuanco of -upply cotuomor 

”^f''Srmpb™*Stic supply bnra or other 

appIraSm attachmto. m co.tam oiur, 
t sSS otoo;g^"0“‘>' area of supply 
Sorrov. 

p8 saoctiou rtqmrrd by nou bctraco. in 
for non-hcensees to break up 
*“af 3 v Application of secUon 1 8 to aenal lines 
transmisiion and use of 
energy p jy 

General 
Profrtfirr eloutes 

g, Protection of railways and canals, docks, 
'“^"'p^fecuon of telegraphic, telephonic and 
and mtjumes 


hEtmONS , . 

34 Prohibition of connection with earth, 
and power for Government to interfere in 
certain cases of default 

Administration and Rules 

35 Advisory Boards 

36 Appointment of Electnc Inspectors 

36 A Central Electriaty Board 

37 Power of Board to make rules 

38 Further provisions respecting rules 

CrvniTUtl Offences and Procedure 

39 Theft of energy 

40 Penalty for raahaously wastmg energy 
or injuring works 

41 Penalty for unauthorued supply of energy 

by non licensees 

42 Penalty for illegal or defective supply or 
for non compliance with order 

43 Penalty for illegal transmission or use ot 
coe^y 

44 Penalty for interference with meters or 
Lcensec’s works and for improper use of energy 

45 Penalty for extinguishing public lamps 

46 Penalty for negbgently wasting energy 
or injuring works 

47 Penally for offences not otherwise pro- 

vid«^ for _ . . . t u... 

48 Penalties not to affect ether liabmhej 

49 Penalties where works belong to Govern 
ment 

50 Institution of prosecutions 


^upptememary . 

51 Exercise in certain cases of powers ot 
telegraph authority 
32 Arbitration 

53 Service of notices, orders or documents 

34 Recovery of sums recoverable under 

certain provisions of Act . 

35 Delegauon of certain funchons of Pro- 
vincial Government to Electnc Inspectors 

56 Proteefaon for acts done m good faith 

57 Amendment of the Land Acquisition Act, 

Repeals and savings 

THE SCHEDULE 

Provisions to be deemed to be incorpo 
RATED WITH AND TO FORM PART OF, v 
EVERY LICENSE GRANTED UNDER 

Part II so far as not added to, varied or 

EXCEPTED BY THE LICENSE 
Security and aecounts 

I Security for exccuUon of works of licen- 
see not being local authonty 

II Audit of accounts of hcensce not 
beuig local authonty 

III Separate accounts 

Compuboiy works and supply 

IV Execution of work after commencement 
of license 

V Provuions as to laying down of further 
distnbuUng mams 

VI Requisition for supply to owners or 
occupiers m vicimty 

VII Further provisions as to laying of service 
lines 

VllI Supply for public lamps 
Supply by bulk licensees 

IX Special provisions applying to supply 
by bulk licensees 



The ELECTRiciry Act (IX of 1910)\ 


2357 


Charges 

X Methods of charging 
XI Maximum charges 
XI A Mimmum charges 

XII Charge for supply for puhhc lamps 

Testing arid Itupeclton 

XIII Licensee to establish testing stations 
and keep instruments for testing 


3CIV FaaliUes for testing 
XV Testing of works 
Plans 

3CVI Plan of area of supply to be made and 
kept open for inspection 

Additional notice of certain iiorks 
XVII Notice to Elcctnc Inspector 


THE INDIAN ELECTRICITY ACT (IX OF 1910 ) 1 

[iZih March, 1910 


An Act to amend the law relating to ike rupply and use of 
electrical energy 

Whereas it is expedient to amend the law relating to the supply and use 
of electrical energy , It is hereby enacted as follows — 

PART I 


. PrEUSANARY 

Short title extent and com » (i) This Act may be called The Indian 

mencement ELECTRICITY Act, 1910 

(a) It extends to the whole of British India, inclusive of British Baluchistan 
and the Sonthal Parganas , and 

(3) It shall come into force on such date* as the Central Government may, 
by notification in the Official Gazette, direct »n this behalf 

9 In this Act, expressions defined in the Indian Telegraph Act, 1885, have 
the meanings assigned to them m that Act, and, unless 
Defmitioni u anything repugnant in the subject or context,— 

(<j) “ aerial line ” means any electric supplydmc which is placed above 
ground and m the open air 

{b) “ area of supply *’ means the area within which alone a licensee is for 
the fme being authorized fay his license to supply energy * 

(c) “ consumer” means any person who is supplied uith energy by a licensee, 
or whose premises are for the time being connected for the purposes of a supply 
of energy with the works of a licensee 

(d) ** daily fine ” means a fine for each day on t\hich an offence is continued 
after conviction therefor 


LEG REF 

* For Statement of Objects and Reasons see 

Caretie of India igoi) Pt V, p 87 for Report 
of Select Commilfee Ft V p 39, 

and for Proceedings m Council set tiia , Pt 
VI, p and itii, 1910, Pt VI, Pp 13, 157 and 
375 datra 5th Februarj, igio 19th March 
igioand qth tgio respecticcl) Apnl 

* TTic Act was brought into force on the isl 
Januan, igii see Gazette of India igto Pt I, 
p 1330 


NOTES 

Sec 2 (c) ‘Consume*’, MtAViNc or — 
In order to hold that a person is a “etnuvmer’ 
as defined by S 2 (f) of the Electnaty 
Act It would pn«a fane be enough to 
prot-e cither that energ) was supplied for 
the use of that person, or that that person 
was the owiier or occupier of premises eon 
nected Ip with the licen«ee $ electne systca. 
If e Iher of these 1$ prove d that persoa ts a 


coiwumer under R 106 of the rule 172 I C 
940=39 Cr L J 206=18 Pat L T 986= 

1938 Pat 15 Where the registered consu 
mer and the person supplied with the energy 
IS the proprietor of a company, the manager 
of the company cannot be held to be a “con 
sumer“ The premises of the company are 
not the premi'es of the manager The fact 
that the manager recenes the electnc bills, 
signs them and pajs the bills cannot make 
him a consumer 1938 Pat 243=1933 P 

N 152=19 Pat LT 141 W^bere a con- 
sumer intended to substitute a motor of 
smaller horse power in the place of one with 
a h ghev horse power and wrote to the U P. 
Electnc Supply Co about it and asked them 
to make the necessary examination, it was 
held that the company was not er’itled, under 
ouher Para 9 (2) or Para 11 of the condi 
t oTi of supply to demand a testing fee for 
that rurpo'c. 1939 A V R (H C ) 417= 

1939 All 491 
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(«) “ distributing mam ” means the portion of any mam with which a 
service line is, or is intended to be, immediately connected 

(/) “ electric supply line ’* means a wire, conductor or other means used 
for conveying, transmitting or distributing energy together with any casing, coating, 
covering, tube, pipe or insulator enclosing, surrounding or supporting the same or 
any part thereof or any apparatus connected therewith for the purpose of so con- 
veying, transmitting or distnbuting, such energy 

(g) “ energy ” means electrical energy when generated, transmitted, supplied, 
or used for any purpose except the transmission of a message 

(A) “ licensee ” means any person licensed under Part II to supply energy 
(i) “ mam ” means any electnc supply line through which energy is, or 
is intended to be, supplied by a licensee to the public 

{]) “ prescribed ” means prescribed by rules made under this Act 

(k) “ public lamp ” means an electric lamp used for the lighting of any 

street 

![(/) “ service line ” means any electnc supply line through which energy 
is, or is intended to be, supplied by a licensee — 

(i) to a single consumer eithe from a distributing mam or immediately 
from the licensee’s premises, or 

(ii) from a distributing mam to a group of consumers on the same premises 
or on adjoimng pretmses supplied from the same point of the distributing mam] 

(m) " street ” includes any way, road lane, square, court, alley, passage or 
open space, whether a thoroughfare or not, over ^vhlch the public have a nght 
of way, and also the roadway and footway over any public bridge or causeway 
and 

(n) “ works ” includes electric supply lines and any buildings, machinery 
or apparatus required to supply energy and to carry into effect the objects of a 
license granted under Part II 

PART II 

Supply of Energy 
Licenses 

3 (i) The Provincial Government may, on application made in the pres 

Q t r 1 enbed form and on payment of the prescribed fee 

ran o censes (if any), grant to any person a license to supply energy 

JJ 3 any specified area and aho to lay don’ll or piace electnc supply lines for the 
conveyance and transmission of energy, — 


LEG REF 

’ Substituted by S 2 of Act I of 1922 
NOTES 

Sec 2 (n) — "Warkf include electnc 
supply lines I L R (1939) Bom 496=41 
Bom L R 878'=1939 Bom 480 

Secs 3 21 22 and 23 —A licence g ven by 
the Local Government to a person under this 
Act confers the nghts on the 1 censee to 
supply electnc energy m a specified area 
Certa n statutory powers and duties are 
conferred and imposed on the I censee 
These powers arc given for the purpose of 
enabling licensee who undertakes a public 
undertaking to construct h s work his plant 
service ma ns etc and to tna nta n ihem 
and certain duties are aho imposed on him 
for the safety of the publ c or individuals 
63 Cal 1017=40 C W N 789=1936 Cal 
265 The undertaking being for public bene 


fit a duty IS imposed on the licensee to sup 
ply energy to any person who wants to take 
a supply of energy subject to certain condi 
t ons laid down either in the Act or in the 
Schedule which is incorporate m the licence 
and subject to any addition or modification 
which the Local Government may make 
(Ibtd ) The licensee cannot show undue 
preference to any particular consumer m 
the matter of rales subject to th s he is 
empowered to regulate his relaf ons by agree 
ment with his consumers but even here there 
are rcstnctions imposed He cannot m his 
agreement with his consumers insert any 
condit on whatever but only such cond lions 
as are consistent with the Act or his 1 cense 
and to which prev ous sanction of the Local 
Goiemment had been obtained Subject to 
these restrictions the legislature has intended 
the nghts between a licensee and a consumer 
to be regulated by contract {/bid ) 
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W where the enerey to he supplied is to be generated outside such area, 
from a generating station situated outside such area to the boundary o s , 

m where energy is to be conveyed or transmitted from “ny P'/'“ 
area to any other plaS therein, across on intervening area not included therein. 

across -h -a .He grant thereof the following 

provisions .H Part 

of his application in the presenbed manner and %vith the p P 

and the license shall not be granted — , 

(,) until all objections received by the Provincial Government with reference 
thereto have been considered by it j u r 

Provided that no objection shall be so considered notil 

the expiration of three months from the date of the first pu i 
as aforesaid , and .. 

(ii) until, in the case of an application for a license 
the whole or any part of any cantonment, forerew. arsenal. ^ i p. miluary 
of any building or place m the occupation of the "“™p°XS 

purposes, the Provincial Government has ascertained ^a TTcadauarters 

io the gram of the license on the part of the HEngmecr-in Chief. Army Headquarters. 

^ (4) where an objection is received fro” msufflcienrroco'rd 

the Provincial Government shall, if m its opinion the /. opinion , 

m writing and communicate to such local authority its ^« °"V°Vdfb7anv Focal 
(c) no application for a license under this Part Son?v 

authority except in pursuance of a resoluuon passed ® ^ thereof hm 

held after one month's previous notice of the same and of the pureose herem n 
been given m the manner in which nouccs of meetings of such local auttionty 
arc usually given , 

(</) a license under this Part — 

(0 may prescribe such terms as to the limits within which, and the comlitiom 
under Uich, the supply of energy is to be compulsory o*’ „ 
the limits of price to be charged in respect of the supply of energy, and generally 
as to such matters as the Provincial Government may think tit , an 

(u) save in cases in which under section lO. clause W “jJ 

sections 5 and 7. or either of them, have been declared not « °PPjy» ^ 
license shall declare whether any generating station to be ustd in -Q-g of 

the undertaking shall or shall not form part of the undertaking for the purpose ol 
purchase under section 5 or section 7 , , 

(A the grant of a license under this Part for any purpose ^ 

way hinder or restnet the grant of a license to another person within the same 
area of supply for a like purpose ; , . * ... 

(/) the provisions contained in the Schedule shall be p® ^ 

corporated with, ind to form part of every license granted un 1, and 
m SO far as the> are cxoressly added to, varied or excepted b> t provincial 
shall, subject to any sudi additions, vanations or exceptions i*i,thonscd 

Government 1$ hereby empowered to make, applv to the undertaking 
by the license 

Provided that, where a license is granted in accordance with P^'^’ 
of clause IX of the Schedule for the suppl> of energy to other licensees lor 

IXCi RCF •* UitTCior of ailLtmry Werfa S 4 £^S<~I 

* These wwd» vw fuhstituted f-<r the vrordt Art XXX\ 11 of 1955. 
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(e) “ distnbuting mam ** means the portion of any mam with which a 
service-hne is, or is intended to be, immediately connected 

(/) “electric supply line” means a wire, conductor or other means used 
for conveying, transmitting or distributing energy together ivith any casing, coaPng, 
covering, tube, pipe or insulator enclosing, surrounding or supporting the same or 
any part thereof or any apparatus connected therewith for the purpose of so con- 
veying, transmitting or distributing, such energy 

(g) “ energy ” means electrical energy when generated, transmitted, supplied, 
or used for any purpose except the transmission of a message 

(A) “ licensee ” means any person licensed under Part II to supply energy 

(i) “mam” means any dectnc supply-line through which energy is, ot 
is intended to be, supplied by a licensee to the public 

(j) “ prescribed ” means prescribed by rules made under this Act 

(A) “ public lamp ’ means an clectnc lamp used for the lighting of any 

street 

i[(Z) “ service line ” means any electric supply line through which energy 
18, or IS intended to be, supplied by a licensee — 

(j) to a single consumer eithc from a distributing main or immcdiat^y 
from the licensee’s premises, or 

(a) from a distributing mam to a group of consumers on the same premises 
or on adjoining premises supplied from the same point of the distributing mam] 

(m) “ street” includes any way, road, lane, square, court, alley, passage or 
open space, whether a thoroughfare or not, over which the public have a nght 
of way, and also the roadway and footway over any public bridge or causeway 
and 

(n) “works” includes electric supply-lines and any buildings, machinery 
or apparatus required to supply energy and to carry into effect the objects of a 
license granted under Part II 

PART II 

Supply of Energy 
LtcenSfs 

3 (i) The Provincial Government may, on application made in the pres 

Grant of 1 cribed form and on payment of the prescribed fee 

n o icenscs grant to any person a license to supply energy 

in any specified area, and also to lay down or place electric supply lines for the 
conveyance and transmission of energy,- — 


, LEO REF 

' Substituted by S 2 of Act I of 1932 

^ NOTES 

Sec 2 (n) -^“IVorks" include electnc 
supply lines 1 L R (1939) Born 496=41 
Bom L R 878-=1939 Bom 480 
Secs 3 21, 22 and 23 — licence g ven by 
the Local Goicmment to a person under this 
Act confers the ngbts on the I censee to 
supply clectnc energy m a specified area 
Certa n statutory powers and duties are 
conferred and imposed on the 1 censee 
These powers are given for the purpose of 
emblmg liccn«ce who underlahes a public 
undertaking to construct h s work his plant 
service ma ns etc and to mainta n them 
and certain duties are also imposed on him 
for the safety of the publ c or individuals 
63 Cal 1017=40 C \V N 789=1936 Cal 
265 The undertaking bong for public bcnc 


fit 3 duty IS imposed on the licensee to sup- 
ply energy to any person who wants to take 
a supply of energy subject to certain condi 
t ons laid down cither in the Act or m the 
Schedule which is incorporated in the licence 
and subject to any addition or modification 
which the Local Government may make 
(/bid) The 1 censee cannot show undue 
preference to any particular consumer m 
the matter of rates subject to th s he is 
empowered to regulate his relations by 
ment with his consumers but even here there 
are restrictions imposed He cannot m his 
agreement with his consumers insert any 
condit on whatever, but only such condit ons 
as are consistent with the Act or h s license 
and to which prevous sanct on of the Local 
Goremment had been obtained. Subject ^ 
these restrictions the legislature has intended 
the rights between a licensee and a consnmw 
to be regulated by contract ilbtd ) 
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S 3 ^ Tnr r!r/T»trtT Ar- (TX or 1010 ) 

(«) ili^ rnrrr> I*** 1 * Ir* l>r frTirritrtl mj{«u!r njfh nm, 

fron a cmTatinr »!JHirn ntxiaiM nit» m fh arra in tl r I’m rt'ar) of itirh area, 
or 

(?) vhnr ro'm i« to 1 *^ CT'nvrrftl or ffan‘mjnr<l (rrm an) in nirh 

am to an^ oihT phre tli'mn arm** an irio^Tnnr arra nnt inrltufctl ll rrcin, 
acm«» nifh nm 

(3) In rrtpofi of r\Tn twh lifrn*'* ant! tlir rr^nl llirrmf the fnllounrp 
prrmtinni thall ha\T rfcri nan»’a — - 

(0) an) pmon applMnr for a lirrri'* un<!«T tlu» Pari »hall pul !t«li a notice 
o'‘lm application in tJi'- prrtm 1 »rfl manner ami vnili tlic prrjcnlirtl pirticuhn, 
and the licm»e Oiall not Iv prantM — 

(1) until all olj<«aiont rTcri\T»l It) ilir Pnmncial OoaTTnmrnt iMth reference 
thereto hn%T Item cnmideml lr\ it 

rrmndetl that no ol joftion *hall I'o *a eonudrm! unlr«« it ti rrerurd lieforc 
the rxpir-itjon of threr monthi from the «!itr of the fint pul licntion ofluch notice 
ni nforrMid , and 

(11) until, in the ra»r of an apphrition for n licrntr for an im indudini; 
the uhole or nn\ pirt of anN eantonment, forirm* anenil doci)nrd or enmp or 
of in) Iniildint: or plire m the ocnipation of the Ooxrmment for nnvnl nr militar) 
purpoirj, the Pm\inrjil Government In* nierrtunrd tint there i» ro ohjection 
to the tp'tnt ofthe liernteon the part of the ‘(I ncmeer^m Cliief, Arm) Heidqtnrtcrr, 

Tndn] , 

(i) vherr an ohjeetion i» reeeitrd from nn) local ntithonl) concerned 
the rro\nncail Government ilnll, if in it» opinion the o 1 jection i» insufTicient, record 
in UTitin? and communicate to ruch local nuthonty iti mion* for luch opinion , 

(f) no application for a heeme under thu Pirt ihill l>e made b) any local 
authont) except in nunuinee of 1 rerolutton puied *it t mectmp of sucit authont) 
held 'ifter one month** prcMou* notice of the *nmc ind of the purpose thereof has 
been Riven jn the manner in whicli notices of mettings of sucli local authont) 
arc usuill) given , 

(d) a license under this Pnrt — 

(0 ma) prescnficsuch terms nsioihelimitsvvithmwlncli and the conditions 
under v>hidi, the supply of cnerpy is to be compulsory or pcrmissiv^, ind ns to 
the limits of price to !>c clnrpcd in respect of the supply of energy, nnd gcncmlly 
as to sudi mntters ns the Provmcnl Government mny think fit nnd 

(11) save in cases in vsinch under section 10 clnuse (ft) the provisions of 
sections 5 and 7, or either of them have Iwcn declared not to appl>, every such 
license shill dcclnrc v*hethcr nny penenting stntion to be used in connection with 
the undertaking shall or shnll not form pnrt of the undertaking for the purpose of 
purchase under section 5 or section 7 , 

(d the grant of a license under this Pnrt for any purpose shall not in any 
way hinder or restrict the grant of n license to another penon within the same 
area of supply for n like purpose , 

(/) the provisions contained in the Schedule shnll be deemed to be in- 
corpornted with, md to form part of every license grnntcd under tins Pnrt, save 
in so far as they are expressly added to varied or excepted by the license, and 
shall, subject to any such additions vanations or exceptions which the Provmcjal ^ 
Government is hereby empowered to make, apply to the undertaking authorised 
by the license 

Provided that where a license is granted in accordance VMth the provisions 
of clause IX of the Schedule for the supply of energy to other licensees for dis- 


LEG REF * DireetorofM 1 tary Works byS a and Sch I 

' These words were substituted for the word* Act XXXVIl of 1935 
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tnbution by them, then, in so far as such license relates to such supply, the provisions 
of clauses IV, V, VI, "Vll, VIII and XII of the Schedule shall not be deemed to 
be incorporated with the license 

i|;* * • * * *j 

4 (i) The Provincial Government may, if in 

Revocation or amendment jjg opinion the public interest so requires, revoke a 
of licenses license, m any of the following cases, namely — 

(а) where the licensee, in the opinion of the Provinaal (government makes 
wilful and unreasonably prolonged default m doing anything required of him 
by or under this Act , 

(б) where the licensee breaks any of the terms or conditions of his license 
the breach of which is expressly declared by such license to render it liable to 
revocation , 

(c) where the licensee fails, within the period fixed in this behalf by his 
license or any longer period which the Provincial Government may substitute therefor 
by order under sub section (3), clause (i), and before exercising any of the powers 
conferred on him thereby in relation to the execution of works, — 

(1) to show, to the satisfaction of the Provincial Government that he is 
m a position fully and efficiently to discharge the duties and obligations imposed 
on him by his license, or 

(u) to make the deposit or furnish the security required by his license , 

(d) where the licensee is, in the opinion of the Provincial Government, 
unable, by reason of his insolvency, fully and efficiently to discharge the duties and 
obligations imposed on him by his license 

(a) Where the Provincial Government might, under sub section (i), revoke 
a license, it may, instead of revoking the license, permit it to remain in force subject 
to such further terms and conditions as it thinks fit to impose, and any further 
terms or conditions so imposed shall be binding upon, and be observed by, the 
licensee, and shall be of like force and effect as if they were contained m the license 

(3) Where in its opinion the public interest so permits, the Provincial Govern- 
ment may, on the application or with the consent of the licensee, and if the licensee 
IS not a local authority, aftci consulting the local authority (if any) concerned, — 

(a) revoke a license as to the whole or any part of the area of supply upon 
such terms and conditions as it thinks fit, or 

[b) make such alterations or amendments m the terms and conditions 
of a license, including the provisions specified in section 3, sub section (2), clause 
(/)> as It thinks fit 

5 \Vherc the Provincial Government revokes, 
ProvM ons w|«rc 1 «nse of under section 4, sub section (1), the license of a licensee, 

1 cemec not bcin? a local , 7 t 1, ’ 

authontv, is rc\okcd being a local authority, the following pronsions 

shall have effect, namely — ■ 

(o) the Provincial Government shall service a notice of the revocation 
upon the licensee, and, where the whole of the area of supply is included in the 
area for which a single local authority is constituted, upon that local authority 
also, and shall m the notice fix a date on which the revocation shall take effect , 
and on and with effect from that date all the pouters and liabilities of the licensee 
under this Act shall absolutely cease and determine , 

(f>) where a notice his been served on a local authority under clause (a), 
the lor^al authority ma>, uithin three months after the service of the notice, and 
with the written consf'nt of the Provincial Government by notice m writing, require 
the licensee to sell, and thereupon the licensee shall sell, the undertaking to the 
local authority on pa>'mcni of thr value of all lands, buildings, works, materials 


LtG RTF 

*Sut>-S (3) wai omitted by S 3 and Sch I, 


AciWXVlll of 1920 
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and pla*-! of tlir lTfrr»ff ju j IT lo, »rd v l*> luin fir, ihr ptjrpotfi of the 
tindmalmr, oih'^T than a p'-n'tatjfc ti €*frbfril ^ th'' Iift'nt** rxii to form 
part of th'* tjnlaialinc for ibr pijf 7 >o»' of piiTtJja»r, juch \alur to lx*, In cate of 
djfTrrmrr or iJtipiiir, dnnmir>'t1 1?^ arfntraitrn 

PrrmdrtJ tint tli" \ahi'‘ of twrh Ian *», lnjiJ<*in'“i, vmi*, matcrnlt and plant 
thall lx* drrmM to lx: tlr'ic fair matV'-t \al«' at the time of purrhaie, due rrrard 
brim; had to the naturr and mn hiie-n for the i,n e l-'irr of tuch land*. Iniildin^, 
a^oTkl, matmah and plant, anl to the jtate of rrpair iherctif, ard to the cifcum* 
iiancc that thr> are m »u<h a pontion a» lo l»e rrad\ for immrdnlr tsmlinp, and 
to the tmnhilita of the fcarne for the pttrpntet of the umlrTlalme, Imt vilhotit any 
addition in lejpect of enmpul <ort piittha»e »»f of fooduilt or of an) profiti vhirii 
tnt^ l>c or mieht hax-e Ik^ rnade from ihr titMleTtalinp, or of an> timihr con- 
*idrraiion« , 

ff) ^^h^^e no purthavc hai l»em rffetinl h> the local aiithont) under 
clautc (i>), and an) other pmnn i» willinc to purrbaie the iindrmkinp, the Pro- 
Mnail Co^Tmmcnt ma\, i( it thinV* fit, uiih the foment of the hfemec or wiliout 
the content of the hernvre m cate the pnee i« ixii ln» than tint for tsluch t1>e 
local authont) mishi ha\r purrlmerl the wme rerjuirr the liccniec to icll, and 
thereupon the hemtee ilnli kII, the underialmc to »ufh other perton • 

(d) where no purchue In* Ixen efTetirtl under rjniic (^) or clause (c) 
Within judi time a* the Pomnrnl GovTmmrnt mi\ contulrr rr^»onahle, or where 
the whole of the nrra of »uppl) i* not inelii in the tm for whicli n »inple local 
auUiont) It eomtitiitetl, tlie Provinen! Government thvll Inv-e the option of pur- 
channe; the undcrtaVmR ^nd, if the I’rovinenl Government clectt to purcJtw, the 
licemec ilnll tell the uiulertiVinr to the Provinenl Government upon terms and 
conditions iimilvr to those vet forth in clime (A) , 

(f) where i purclntc has been cflecied under in> of the preceding cJiuses,— 
(0 the undertiking slnl! vest m the purchiscrs free from any debts, mort- 
gages or similar obligations of the licensee or attaclung to the undertaking • 

Provided that an) sucli debts, mortgages or simihr cbhgitions shall attach 
to the purdiasc-money m substitution for the undertnking , and 

(ii) the rcvocition of the license shall extend only to the revocation of the 
rights, powers, luihonties, duties ind obligations of the licensee from whom the 
undertaking is purchased, and, save as aforesaid, the license shall rcmiin in full 
force, and the purchaser slnll be deemed to be the licensee 

Protxded (haf tvhcrc the Pravinaif Govemmenf elects to purchase under 
clause (d), the license shall, after purchase, in so fir as the Provincial Government 
is concerned, cease to have any further operation , 

(/) 'vhcrc no purchase has been cITectcd under my of the foregoing clauses, 
the licensee shall have the option of disposing of all hnds, buildings, works, materials 
and plant belonging to the undertikmg in such manner is he miy think fit 

Provided that, if the licensee does not exercise such option within a period 
of SIX months from the date on which the same became exercisable, the Provincial 


NOTES 

Sec 5 (/) Attachment op Property op 

UCENSEE WHOSE LICENCE HAS BEEN RFVOKEI> 
— Where the judgment-debtor is a licensee 
whose licence under the Electricity Act has 
been revoked the Court when it has to con 
sider whether under S 60 C P ^de his 
property is or is not liable to attachment 
and sale m execution of the decree has to 
bear in mind S 4 C P Code As the 
Electricity Act is a special law, the provi 
sions under the C P Code arc subject to 
any conditions regulating that procedure by 
CC M^296 


the provisions of the Electricity Act When 
a ! cence is revoked certain provisions laid 
down by S 5 of the Act have an imperative 
effect and under those provisions the licensee 
has the option of disposing the property of 
the undertaking m such manner as he thinks 
fit under cl (/) only That clause is more 
or less residuary and comes into operation 
only when the preceding provisions m the 
carher clauses have been complied with 
I L R (1939) All 901=1939 A L J 983=: 
1940 All 24 


/ 
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Government may forthwith cause the works of the licensee in, under, over, along 
or across any street to be removed and every such street to be reinstated, and 
recover the cost of such removal and reinstatement from the licensee ; 

(g) if the licensee has been required to sell the undertaking, and if the sale 
has not been completed by the date 6xed in the notice issued under clause (a), 
the purchaser may, with the previous sanction of the Provincial Government, 
^vork the undertaking pending the completion of the sale. 

6. (i) Where the Provincial Government revokes the license of a local authority 

under section 4, sub-section (1), and any person is 
Provisions v/here licence of ^viUing to purchase the undertaking, the Provincial 
local aut orjty u revoked. Government may, if it thinks fit, require the local 
authority to sell, and thereupon the local authority shall sell, the undertaking 
to such person on such terms as the Provincial Government thinks Just. 

(2) Where no purchase has been effected under sub-section (i), the licensee 
shall have the option of disposing of all lands, buildings, works, materials and 
plant belonging to the undertaking in such manner as he may think fit : 

Provided that, if the licensee does not exercise such option within a period 
of six months from the date on which the same became exercisable, the Provincial 
Government may forthwith cause the w'orks of the licensee in, under, ,over, along 
or across any street to be removed and every such street to be reinstated, and recover 
the cost of such removal and reinstatement from the licensee. 


7. (i) Where a license has been granted to any person not being a local 
TV V ..r j . 1.1 authority, and the whole of the area of supply is included 

Purchase of undettaUos. ^ authility is const!- 

tuted, the local authority shall, on the expiration of such period, not exceeding 
fifty years, and of every such subsequent period not exceeding twenty years, as 
shall be specified in this behalf in the license, have the option of purchasing the 
undertaking, and, if the local authority, with the previous sanction of the Provincial 
Goverrrment, elects to purchase, the licensee shall sell the undertaking to the local 
authority on payment of the value of all lands, buildings, works, materials and 
plant of the licensee suitable to, and used by him for, the purposes of the under- 
taking, other than a generating station declared by the license not to formpait 
of the undertaking foi the purpose of purchase, such value to be, in case of 
difference or dispute, determined by arbitration : 

Provided that the value of such lands, buildings, works, materials and 
plant shall be deemed to be their fair market-value at the time of purchase, due 
regard being had to the nature and condition for the time being of such lands, 
buildings, works, materials and plant, and to the state of repair thereof, and to 
the circumstance that thev are in such a position as to be ready for immediate 
working, and to the suitability of the same for the purposes of the undertaking : 

Provided also that there shall be added to such value as aforesaid such 
percentage, if any, not exceeding twenty per centum on that value as may be speci- 
fied in the license, on account of compulsory purchase. 

(2) Where-— 

(а) the local authority docs not elect to purchase under sub-section (i), or 

(б) the whole of the area of supply is not included in the area for which 
a single local authority is constituted, or 

(0 a Hccn.ver supplies energy from the same generating station to two or 
more areas of supply, each controlled by its own local authority, and has been 
granted a beense in respect of each area o^supplv, the Provincial Government shall 
have the like option upon the like terms and conditions. 

{3) ^Vhc^c a purchase has been effected under sub-section fi) or sub-section 

(a).— 

(a) the undertaking shall vest in the purchasers free from any debts, mort- 
gages or similar obligations of the licensee or attaching to the undertaking : 
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t'rtn jSst twii t*'! ‘t r''‘T*r?n^ ft 9 n]1;«r 'irattrr* auath 
lo tli^ fnirtha*'“ rr^Ti'^ ifi ikti t r^'^ti^Virp . ftft) 

(0 t»\T :•% ffryrrti f) i! <» I i*'»Tl f^r-^ n in fii’l forrp art) t^p purthuff 

ihall 1>^ cIrrtnM !o 1*^ t' ' I rrT^* 

Prcmf^'x) iliat rrrM'x'iat fr<n*rtrr*^rl rl'Ptt tn piirrhat/* iirdfr 

»u)>»vrti'^*i (s) tli^Iirm**’ i' ?!1 fiiTtl aw^.ini^farai ifi'* rrmrci^l GmTTTTTPnl 
It mnprfn'*d. ctaw lo hat^ ant futil'T r.p^Ta!»<^ 

Nni lr«t i) an ivn f»-art* in Kiitirr nf ana rirflinn In pmchaie 

ijn«)rf tJiii t^jon *) all t'rvp! «p^n i! - lif»*nt'’P In ll f Ifxal auiJ nnt) nr llie 
rnmnrjal Gm-mim'-nt ai rati^ rna\ 1*^ 

(0 ''niwTthnan *inG anatlip- l^rin!*^^'Vr mnlair''*!, a Inca) autl onl) 
ma^, vith ih^ pmimj* tanrtinn pf t><“ iVTninrial Gfnrrrrrrnl uanr ill rplion 
to purchair an 1 mt^f inin an arT»*r>'’nl viili tbr lifrptrr for i) f u-nrlinc 1»> hif^ 
of ihr tmfJrnaVinf unlil ll f rtj rali''n of ih** n'nl tulnifriipnl p^rifxl rrfrrrrd lo 
in »ul>H.rtnirin (i), upon lurJi |rrtn» am! mn !iiiort at na\ !w tmed in lurli aptrc* 
mrnt 

C \MirTr, on ib^ rtpifAtion of an\ of ih^ pTfimJ* rrrrrm! lo in ifClion 

»ii1»»«'Yilon (i^ f>*-iil a Irwt) aiiilionts imr tbf Pro* 
>nH **C. Gmirmn'-nt purr) nr« t!ir iinflfflnVinc and tbe 

orjwni of I rm«rJ !i«v-n»'' h on ibr appbralmn or mdi tbr mnirni of tbc 

liron*^ rrx-oVft! l||o hrrnw'r »Jnlt ba\T ibropimn ofdis- 
po<inGofalIhnd» buddinct tiruli mtifTiaU am! plant l«rInnGinR lo ibe iindcf* 
ukmg in ludi manner at b'* ma> ibmV fit 

Ppovaded that, if tb«* llffni^c dorj not rxfmir lurb option atiibin a ponod 
of iix montht, ibe Pfovincnl CoNommont fna> proceed to take action ai pro\>dcd 
in lecijon 5 , daui* (f), proMio 


9 (1) The hceniee thaU not, at an> time aothout tbe prtMOUi consent m 

ttTiting of tbe Provincjal Coaemment, 'icqutre, by 
Ucen»« not in puirhtv or purdtise or oiberuise, iJie license or tlic undemlcing of, 
i^^'undS'.kmp'L °rin" I.imiclf .0 fir IJ tl,c liujinc!! of lupplj.ng 

frr hw undcrtakinK* cncrcy w concrmcd with, an> person supplying, or 

intending to supp!>, rnerjo under an) other license, 
and, before appljing for such consent, the licensee shall ri\t not less than one 
month’s notice of the application lo e\rr> local auiborit), both in the licensee’s 
area of suppl>, and also in the area or distnet in as Inch such other penon supplies, 
or intends lo suppl), energy 


provided that nothing m this sub'srction shall he construed to require the 
consent of the Provincial Government for the supply of energy by one licensee to 
another in accordance with the provisions of clause IX of the Schedule 


(2) TIic licensee shall not at any time assign his license or transfer his 
undertaking, or any part thereof, by sale, mortgage, lease, excliangc or othcnvise 
without the previous consent in wrating of the Provincial Government 


NOTES 

See 9 Cl ( 2 )— A ‘charge i$ a ‘transfer' 
within the meaning of sub-S (2) of S 9 
of ihe Act 1941 A 1 J 518=1911 All 345 
(F B ) Per Iqial Ahmad C J — Even 
though a 'charge may not be a 'iransfer' 
with n the mean ng of the Transfer of Pro 
pery Act there is no adequate reason to give 
a restricted mean ng to the word transfer in 
the Electricity Act the more so as the last 
mentioned Act is not m par\ materta with 
the Transfer of Property Act The word 
transfer is used in S 9 (2) in a wide sense 
as embracing the transactions wheh cither 
m present or in future may lead to the 


pass ng of the undertaking from one person 
to another 196 I C 42a=1941 A L J 158 
=1941 All 345 (F B ) 

Sec 9 (2) and (3) — ^Where a ] censee 
company for supply of electricity executed 
without the consent of Government a de 
benlure trust deed whereby the w 1 ole under* 
taking was transferred to trustees for debai> 
ture holders and also purported to create q 
mortgage over the entire property of 
company and it further purported to 
a charge over the property m favour of 
debenture holders it was held that the 
so far as it intended to operate as a 
of the properties to the trustees was 
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( 3 ) Any agreement relating to an> transaction of the nature described m 
sub-section (i) or sub section ( 2 ), unless made with, or subject to, such consent as 
aforesaid, shall be void 

10 Notwithstanding anything in sections 5 , 7 and 
General power for Govern 3 the Provmoal Government may, *[* * *]in 

ment to vary terms of pur- ],cense to be granted under this Act, — 

(a) vary the terms and conditions upon which, and the periods on the 
expiration of which, the licensee shall be bound to sell his undertaking, or 

(t) direct that, subject to such conditions and restrictions (if any) as it 
may think fit to impose, the pro^ isions of the said sections or any of them shall not 
apply 

II (i) Every licensee shall, unless expressly exempted from the liability 
. , by his license, or by order in writing of the Provincial 

Anrm accounts o icenjee Government, prepare and render to the Provincial 
Government or to such authority as the Provincial Government may appoint in 
this behalf on or before the prescribed date in each year, an annual statement of 
accounts of his undertaking made up to such date, m such form and containing such 
particulars, as may be prescribed in this behalf 

( 2 ) The licensee shall keep copies of such annual statement at his office 
and sell the same to any applicant at a price not exceeding five rupees per copy 


Works 

IS ( 1 ) Any licensee may, from time to time but subject ahvays to the terms 
and conditions of this license, within the area of supply, 
— opening ivhen permitted by the terms of his license to lay 
wsyi and*tranwa>j”' down or place electric supply lines without the area of 

supply without that area— 


LEG REF 

'The words ‘ with th« previoui sanction of 
the Governor General in Council were omitted 
byS aandSch lofActXXXVmcfiqio 

NOTES 

in view of the provisions of S 9 (2) of the 
Act and that it was similarly void in so far 
as it purported to create a mortgage but 
that it nas valid in so far as it purported 
to create a charge which entitled the deben 
ture holders to rank as secured creditors in 
the winding up of the company A charge 
could not be regarded as a transfer either 
wi frfsenit or in /i<lnr<? I L R (IWO) All 
S6S=W0 A L J 449=W0 All 458 
Words 'transfer' and 'wtderiaktnr/ are used 
in widest sense m this section Where a 
jjcen«ee took m partners and the partner 
ship-deed vtsted the buildings machinery 
books papers and the licence of electricity 
in the partners Md that it amounted to 
‘transfer of undertaking* under this section 
167 I C 707=1937 Rang 47 

Sec 12 —The Act docs not authorise a 
licensee to place an> s\ork on any private 
iandi without the ronsent of the ovinfr or 
occupier except in the case provided for 1 ) 
the first proMSO to S 12 (1) But in the 
ease of larufs dedicate 1 to public use the 
licensee would be able to place its \torks 
Without the consent of the authorities in 
charge of such lands and without pajmg 
any compensation for the same The Local 


Government might svhile granting the licence 
insert a term m it regarding rent or compen 
sation for the use of such lands and in such 
cases undoubtedly a duty to pay rent or 
compensation will arise I L R (1937) 2 
ai 746=41 C W N 1045=1937 C 521 
The ordinary rule of law is that whoever 
owns the site is the owner of everything up 
to the sky and down to the centre of the 
earth and such owner can therefore object 
to the laying of electric wire on his land al 
though the line may be laid more than 30 
feet above land There is no law authons 
»ng the District Jfagistrate to grant per 
mission to an electric company to erect a 
post over the land of a person 114 I C 
692=1929 L 226 A post was erected on 
the land of a person Permission from the 
Distnet Magistrate for erecting it was ob 
tamed not before erecting but after mstitu 
tion of suit by the owner of land Lower 
Court dismissed the suit Held that High 
Court could not interfere with the decision 
114 I C 692=1929 L 226 The Civil 
Courts have no jurisdiction to decide as to 
whether a bracket should be fixed on a par 
ticular prnate wall or not by a licensee 
under the. Electricity Act and whether the 
person whose wall is being used should be 
given an> compensation for it It is entire 
1> for the District hfagistrate to decide 
these questions 196 I C W7=1941 Pesh 




S 1.^1 im 1 iTcT* cn^ A'T <t\ or TMO) 

(e) op-n ;inJ Irfrj^L up !?»'• an! p^irirTil of an) *{frff, failm) or 

ttamwav ; 

(f) oprn anl 1 >ttaV up ar\ i!tain or lunn^l in of under an) jtrrrt, 

ratluA) Of tramway » 

(<•) Jat iJown anj p’ae^ rjortfir #t/j ph hr'* afwIfilJj'r UTrV* ; 

{d) rrjnir, a!iff ot irm^Y th' ♦.am' , and 

(f) tHalloli'Y art* rKf'Mata f f lli' du' »uppl) of rn'-rpy 

(a) NotlmiR ton ain»-<l m luf* ♦'ttion ♦hal) Ik" chrmed m atiilmnic 
or empower a /icm*rr, ujtfimit tfi' ronwfit of i/i' fixaf autf onf) or of the owner 
and occupier concrm'i!, at ih' rai' fna\ Ik, to Ia\ down nr place an) electric 
*Uppl)*line, or odirr w<nV m. tlirwi-li or as;aimi an\ iMiilfhnc, or on, oorr or under 
an\ land not dnliciiM to pnh’ir ui*- u!ie*TT»fi, ♦♦h''rr\Tr or wlierrundrr an) rlrctnc 
*uppl%dinc or work Jia» nnj alrrailt l*<^n lawfidU laid down or pheed bj lucli 
liceniec . 

rm\odetl thot an\ inpport of an o'tiol Im' nr on) rn) or »irul required 
for the sole purpoie of vninns; in position an\ »tippoft of an aerial line ma) !>e fixed 
on an) buildmc or land fir, fiaaon'* !»''n »o In'll, max alterrd, nntwithitandsng 
the objection of tlie owner <ir ocriipirr of liuililm" nr land, if llic Diitnct 
Magistrate or, in a Pmidrnca-toun *1* ‘Jibe C-imimtu incf of Police b> 
order inwTHinijfcodirecti 

PruMdeil, alio, that, if at ana time ibe owner or occimirr of an> budding 
or land on wludi an\ »udi lupport, »tax or »tni! In» tiern nxrxf »finw» lufiicicnt 
eautc, the Dutricl Magiitrate or. in o Pmidenc)**'’"'’’ H* *J Cnmmijstoner 
of Police ml) b\ order in wTiung direct an) »uch rfp<iri,ita\ ot itrul to l>e remoxTd 
or altered 

( 3 ) '^^len making an order under Jubsrcijnn (s), the DjjtnCI Migijtrate 
or the Commi«ioncr of Police, aa the case tna) Ikj, shall fix the amount of com* 

f iensation or of annual rent, or of l)Oth, whicli should m Ins opinion be paid b) the 
icenscc to the owner or occupier 

( 4 ) E\-cr> order made b) a District Magistrate or a Commissioner of Police 
under subsection (a) alnll be subject to rcMSion b> the Proimcial Government 

( 5 ) Nothing contained m suivsection (i) shall be deemed to authorise or 
empower any licensee to open or b-eak up an) street not repairable b> *[thc Central 
Goaxrnmcnt or the Provincial GovernmcnlJ or a local authorit), or any railway or 
tramway, except such streets, radwa)i or tramwa)^ (if any), or such parts thereof, 
as he IS specially authorised to break up b) liis license, without the written consent 
of the person by whom the street is repairable or of the person for the time being 
entitled to work the railway or tramway, unless with the WTitten consent of the 
Provincial Government 

Provided that the Provincial Government shall not give any such consent 
as aforesaid, until the licensee has given notice by advertisement or othenvisc as the 
Provinaal Government may direct, and within such period as the Provincial Govern- 
ment may fix in this behalf, to the person above referred to, and until all repre- 
sentations or objections received m accordance with the notice have been con- 
sidered by the Provincial Government 

13 (i) Where the exercise of any of the powers of a licensee in relation 

Notice of worn “I ««ution of any works involves tho placing 

of any works in, under, over, along or across any 
^ street, part of a street, railway, tramway, canal or waterway, the following pro- 
visions shall have effect, mmcly — 


LEG REF 

* The words “ or Ration ” omicted by A O , 

193?. 


• Substituted for the words “ the Government 
by A 0 , 1937 I 


/ 
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(a) not less than one month before commencing the execution of the works 
(not being a service line immediately attached, or intended to be immediately 
attached, to a distributing mam, or the repair, renewal or amendment of existing 
works of which the character or position is not to be altered), the licensee shall 
serve upon the person responsible for the repair of the street or part of a street 
(hereinafter in this section referred to as the repairing authonty ’ ) or upon the 
person for the time being entitled to work the raihvay, tramway, canal or 
waterway (hereinafter in this section referred to as “ the owner”), as the case 
may be, a notice m writing describing the proposed works, together with a section 
and plan thereof on a scale sufficiently lat^e to show clearly the details of the pro- 
posed works, and not in any case smaller than one inch to eight feet vertically and 
sixteen inches to the mile horizontally, and intimating the manner in which, and 
the time at which, it is proposed to interfere with or alter any existing works, and 
shall upon being required to do so by the repairing authority or owner, as the 
case may be, from time to time give such further information in relation thereto 
as may be desired , 

(i) if the repairing authority intimates to the licensee that it disapproves 
of such works, section or plan, or approves thereof subject to amendment, the 
licensee may, withm one week of receiving such intimation, appeal to the Pro- 
vincial Government whose decision, after considering the reasons given by the 
repairing authority for its action, shall be final , 

(c) if the repairing authority fails to give notice in writing of its approval 
or disapproval to the licensee within one month, it shall be deemed to have approved 
of the works, section and plan, and the licensee, after giving not less than forty- 
eight hours’ notice in writing to the repairing authority, may proceed to carry 
out the works in accordance with the notice and the section and plan served under 
clause (a) , 

(d) if the oivner disapproves of such works, section or plan, or approves 
thereof subject to amendment, he may, within three weeks after .the service of 
the notice under clause (d) serve a requisition up6n the licensee demanding that 
any question m.,relation to the works or to compensation, or to the obligations 
of the owner to others in respect thereof, shall be determined by arbitration, and 
thereupon the matter shall, unless settled by agreement, be determined by arbitration, 

(«) where no requisition has been served by the owner upon the licensee 
under clause (d), within the time named, the owner shall be deemed to have 
approved of the works, section and plan, and in that case, or where after a requisi- 
tion for arbitration the matter has been determined by arbitration, the works may, 
upon payment or securing of compensation, be executed according to the notice 
and the section and plan, subject to such modifications as may have been deter- 
mined by arbitration or agreed upon between the parties 

(J) ivherc the works to be executed consist of the laying of any under- 
ground scrvicc-hnc immediately attaclicd, or intended to be immediately attached, 
to a distnbutmg mam, the licensee shall give to the repairing authority or the 
owner, as the case may be, not less than forty eight hours’ notice in writing of 
his intcnuon to execute such works , 

(g) where the works to be executed consist of the repair, renewal or amend- 
ment of existing works of which the character or position is not to be altered, the 
licensee sliall, except m cases of emergency, give to the repairing authonty, or 
to the mvner, as the case may be, not less than forty-eight hours’ notice in writing 
of his intention to execute such works, and, on the expiry of such notice, such 
works shall be commenced forthwith and shall be earned on with all reasonable 
despatch, and, if possible, both by day and by night until completed 

( 2 ) \Vlicrc the licensee makes default in complying with any of tlicsc pro- 
visions, he slnll make full compensation for any loss or damage incurred by reason 
thereof, and, where any difference or dispute anscs as to the amount of such com- 
pensation, the matter shall be deterramra by arbitration 
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(3) Nr>t%\ j }i»nn 'n^ j*'C in On 1 tti n, th” lifrrt^f ma), m taic 
of d S'" t > I’l'* ?>*r aI f rf an O" 1 rWttic n/ppl) 

aficT nMn- mticr m ''■'iti*'- tf> 1* »• ft]^Aifir“ ant’ n*ii^ nr !}>'• nHrT, ai the catr 
ma) I*'*, nl hii int'-nti’T tn «!■» | 'arr an a'lia) Iin** "ithmji cnnpljtn^ \»ilh 

th^ proution pf tulM'^tj^n 

Pnni Jfxl I’jAi » nil afnal Im** »'»aU w«M onl) unlil tlK dr^rrt in ihr under* 
ground rWtrir luppU lin^ ran 1*^ tna ?•• r*^l. aod in no ra«<* (tinim >NTth the 
MTitten cmirn! of Ih'" f »*• a p^no<l rarrctling *ia 

and ihtll l»r rrmoA-ri! a» » »i>n at rta\ a’lrf »ufli it rcmmTd 


(1) An) lirmv*r max altrr il |»r.»,iinn of an) pipe (f>ot forming, in a 
, Tax'- xt!»»or ili^ lirrn»^ i» not a local authnriix, nart 

VtfritifTn i>r p'P't nf % rrk. , . . . , <• 'i 

' * of a lofal atith nit\ • main »rx»TT), nr nf an) xtirc under 

or oxTT ana phcc athich !]'■ n aul’»o*nPiJ t » ojv-ti or IttiIi. up, if »uc!i nipr or a%nre 
ii lilrU to intnfcrc \nth th»- rxrfn»'‘ of h«» poom under thu Act , and an) penon 
ma) alter the |vi\iiio*i o^' an) cWtnc lupp') lin*** or of a licrntec under or 

o\-cr an) luch pUer a» a'' m-vai 1 , d »ut}» flcrtnc »tippl>dmr» or xvnrVa arc liVcl) to 
interfere XMih the laxxful rarrcix'* of xnx pn»rr» xTilrtl in him 

(2) In an) luch ca«; ai af «fr»xi«I th<* f >lln»Mnc ptoxmont »hall, in the alnencc 
of an agrrcmcni to the conirxr) l»^tx»rcti thr pxrtjfx concrmetl, appi', mmel) 


(e) not Irti than one month >tr commencing 1 1 alteration, the Jiccnsec 
or other penon dejinng to male the uxme ^herntwftcri thti >cction referred to 
a* “ the operator ’ j ihall tenr upon the penon for the lime Ijcing entitled to the 
pipe, xxire, cleeinc iuppl>*linei or x\orl», a$ the caac ma) l>c (hereinificr in tins 
section referred to n the <nsnef 1 notice ii\ xxnting, desenbinc the proposed 
alteration, togrtlier xsuh 1 sectnm xnd ohn thereof on a scale suffiaenll) lai^ to 
shoxx clearl) the detxilx ut the pro^roteu works, and not in an) case smaller tlian 
one indi to eight feet xTfitcall) and sixteen inclica to the mile honrontall), and 
intimating the time xxhen it is to be commenced, and shall subscquenil) gix-e such 
further information m relation thereto as the owner ma) desire , 


(i) NxiUitn fourteen da)s after the service of the notice, section ,and plan 
upon the oxvncr, the owner ma) serve upon the opentor a requisition to the effect 
that an) question arising upon tlic notice, section or plan shall be determined by 
arbitration, and thereupon the muter sliall, unless settled b) agreement, be deter- 
mined b> arbitration, 

(c) cxrry arbitrator to vshom a reference is made under clause (i) shall 
hav’c regard to any duties or obligations which the ow ner is under, and may require 
the operator to execute any temporar> or other vxorks so as to avoid as far as possible 
interference therewith , 

(rf) where no rcquisiuon is served upon the operator under clause (A) within 
the time named, or where such a requisition has b«n serxxd and the matter has 
been settled by agreement or determined by arbitration, the alteration may, upon 


NOTES 

Sec 14 —The defendants who were a 
corporation had obtained a licence under the 
Act and as such licensees had up an 
aerial line, etc , on a certain street within 
the Muntapal district of the Municipality 
of Karachi, the plaintiffs The Mumcipa 
Iity having arranged with the N W Rail 
way Company, that the latter should erect 
an overbridge, the aerial line and poles had 
to be shifted from their position The plain 
tiffs suit was for a declaration that the 
cost of removal should be borne by defend 
ants Held, that S 14 of the Act applied 
and not the Bombay District hfuniap^ Act 
and that plaintiffs must bear the cost of 


removal 93 I C 226=1926 S IIS 
Sees 14 and 19 —An operator cannot 
claim damages for acts of his own or done 
on his behalf and at his expense by the owner 
Where a gas company was cut off from rea* 
sonable access to its own property by acts 
done in the exercise of its powers by the 
Electnc Supply Company and those acts 
caused damage, detriment and mconvcmence, 
held, that the damage claimed to have been 
suffered could be compensated under S 19, 
and S 14 did not apply and the gas com 
pany could not be deprived of its remedies 
16 Bom L R 964=26 I C 892=1939 Bom, 
124 
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(a) not less than one month before commencing the execution of the works 
(not being a service-line immediately attached^ of intended to be immediately 
attached, to a distributing main, or the repair, renetval or amendment of existing 
works of which the character or position is not to be altered); the licensee shall 
serve upon the person responsible for the repair of the street or part of a street 
(hereinafter in ^is section referred to as the repairing authority ”) or upon the 
person for the time being entitled to work the raihvay, tramway, canal or 
waterivay (hereinafter m this section referred to as “the owner"), as the case 
may be, a notice in writing describing the proposed works, together with a section 
and plan thereof on a scale sufficiently large to show clearly the details of the pro- 
posed works, and not in any case smaller than one inch to eight feet vertically and 
sixteen inches to the mile horizontally, and intimating the manner in which, and 
the time at which, it is proposed to interfere with or alter any existing works, and 
shall upon being required to do so by the repairing authority or owner, as the 
case may be, from time to time give such further information in relation thereto 
as may be desired , 

(b) if the repairing authority intimates to the licensee that it disapproves 
of such works, section or plan, or approves thereof subject to amendment, the 
licensee may, within one iveek of receiving such intimation, appeal to the Pro- 
vincial Government whose decision, after considering the reasons given by the 
repairing authority for its action, shall be final , 

(e) if the repairing authority fails to give notice m %vritmg of its approval 
or disapproval to the licensee within one month, it shall be deemed to have approved 
of the works, section and plan, and the licensee, after giving not less than forty- 
eight hours’ notice in writing to the repairing authority, may proceed to carry 
out the works in accordance with the notice and the section and plan served under 
clause (e) , 

(d) if the owner disapproves of such works, section or plan, or approves 
thereof subject to amendment, he may, within three weeks after .the service of 
the notice under clause (a) serve a requisition upon the licensee demanding that 
any question in, relation to the works or to compensation, or to the obligations 
of the owner to others in respect thereof, shall be determined by arbitration, and 
thereupon the matter shah, unless settled by agreement, be determined by arbitration, 
(r) where no requisition has been served by the owner upon the licensee 
under clause (d), within the time named, the owner shall be deemed to have 
approved of the works, section and plan, and in that case, or where after a requisi- 
tion for arbitration the matter has been determined by arbitration, the works may, 
upon payment or securing of compensation, be executed according to the notice 
and the section and plan, subject to such modifications as may have been deter- 
mined by arbitration or agreed upon between the parties 

(j) where the works to be executed consist of the laying of any under- 
ground scrvice-linc immediately attached, or intended to be immediately attached, 
to a distributing mam, the licensee shall give to the repairing authority or the 
owner, as the case may be, not less than forty-eight hours’ notice in w-nting of 
his intention to execute such works , 

(g) where the works to be executed consist of the repair, renewal or amend- 
ment of existing works of wluch the character or position is not to be altered, the 
licensee sliall, except in cases of emergency, give to the repairing authority, or 
to the owner, as the case may be, not less than forty-eight hours’ notice in writing 
of his intention to execute such works, and, on the expiry of such notice, such 
works shall be commenced forthwith and shall be cnrried on with all reasonable 
despatch, and, if possible, both by day and by night until completed 

( 3 ) \Micrc the licensee makes default in complying with any of these pro- 
visions, he shall make full compensation for any loss or damage incurred by reason 
thereof, and, where any dilTcrcnce or dispute arises as to the amount of such com- 
pensation, the matter shall be detcrmmra by arbitration * 
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(3) Notwjihtnn Imi; 11)1! ini; in il » tlif Iic^’TH'T maj, in caac 

of cmrrprnc^ tin'’ th** htaVilwn rl an un l'‘T7*Tt>un ! rimnc luppl) line, 
after pMn~ notirr in tmiin-* to ih'* iTpainns auiJi mt) or tlic n^Mirr, ai the ci«: 
ms) Ik% ot hit intftitinn in do jdarr an amal lin'* uithoiit cnmpl)ing unlh 
the prontiont of tulf+'xiion (t) 

Pm^iclal that tilth aaiat lin** tSall !>'• intil on!) until the tlcfrcl in the under* 
ground rJtx’tnc tuppJt hn'* can !»'■ midr J (onJcai mdi the 

%vTiiicn content of tlir Protinraal OmTtnrirtit) 1 tr a pmexJ rxrmlmg »ix t'xckj, 
and thill l>r rcmotrtl at toon at mat lx* after tutli tie e<i it rcmotTtl 


(t) An) licmt'T ma) alter ihr |x»tition of an) pipe (not forming, in a 


AttfTiiion of pp'i or vifT^ 


cavr tth'^tr ihe lirmw-o it not a locti authnnt), pirt 
of a I<va 1 aiith «itt i miin t'^it-cr), or of an) ttirc under 
or over an) pi ire which Hr it auihoniri! tn «pMi or b'ril. up, if iiicli pipe or wire 
IS liVcl) to intafcTc uah the rtrm*'* of hit potvrr* under ihit Act , md an) person 
ma) alter the poiition of an) rlectnc tiippl) lin^t or worlt of 1 licrntcc under or 
over an) such place at iforctiid, if mcJi clcttnc tuppi) tinri or works ire Iilcl) to 
interfere with the lawful rurrcatc of int piuen vntrrl in him 

(a) In an) luch cite it aforrtiid the following ptotiiiont iliill, in the aliscncc 
of an agrrcmcni to the conirir) Ireturcn the pirttrt rnucrrnrtl, ippl), mmcl) — 


(e) not less thin one month Itcforr commenonR i i iltention, the licensee 
or other penon desiring to mike the time (hcrcmiftcn this section referred to 
as “ the operator ' J shill serve upon the person for the time licirig entitled to the 
pipe, wire, clccinc luppl) lines <ir works, is the cisc mi) l>c (hercimftcr in this 
section referred to as the owner h, 1 notice m wilting, descnbiiig the proposed 
alieraiion, together with i section ind plin thereof on i scale sufTicJcnily large to 
show clearly the deutls of the prop sed works md not in in> ease smaller llian 
one inch to eight feet \xriicaU> ind sixteen inches to ilic mile horiToniall), and 
intimating the time when it is to be commenced, ind shill subsequently giie such 
further information in relation thereto as the owner miy desire , 


(i) within fourteen da)-5 after the scnicc of ilic notice, section ind plan 
upon the owner, the owner may sene upon the opcrnlor 1 requisition to the cfTcct 
that any question arising upon the notice, section or plan shill be determined by 
arbitration, and thereupon the miner shill, unless settled b> igrcemcnt, be deter- 
mined by arbitration, 

(c) every arbitrator to whom a reference is made under chusc (6) shall 
have regard to any duties or obligitions which tlie owner is under, md may require 
the ojjcrator to execute my temporary or other works so as to avoid as fir as possible 
interference therewith , 

(d) where no requisition is served upon the operator under clause (A) within 
the time named, or where such a requisition his been served and the matter has 
been settled by agreement or determined by arbitration, the alteration may, upon 


NOTES 

Sec 14 — The defendants who were a 
corporation had obtained a licence under the 
Act and as such licensees had ^ut up an 
aerial line etc on a certain street within 
the Municipal district of the Municipality 
of Karachi the plaintiffs The Mumcipa 
lity having arranged with the N W Rail 
way Company that the latter should erect 
an overbridge the aerial line and poles had 
to be shifted from their position The plain 
tiff s suit was for a declaration that Ibe 
cost of removal should be borne by defend 
ants Held that S 14 of the Act applied 
and not the Bombay District Municipal Act 
and that plamtiffs must bear the cost of 


removal 9S I C 226=1926 S IIS 
Secs 14 and 19 —An operator cannot 
claim damages for acts of his own or done 
on his behalf and at his expense by the owner 
Where a gas company was cut off from rea 
sonable access to its own property by acts 
done m the exercise of its powers by the 
Electric Supply Company and those acts 
caused damage detriment and mconvenience 
held that the damage claimed to have been 
suffered could be compensated under S 19, 
and S 14 did not apply and the gas com 
pany could not be deprived of its remedies 
16 Bom L R 964=26 I C 892=1939 Bom 
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payment or securing of any compensation accepted or determined by arbitration, 
be executed in accordance with the notice, section and plan and subject to such 
modifications as may have been deteinuned by arbitration or agreed upon betiscen 
the parties , 

(«) the o\vner may, at any time before tlie operator is entitled to commence 
the alteration, serve upon the operator a statement in writing to the effect that 
he desires to execute the alteration himself and requires the operator to give such 
security for the repayment of any expenses as may be agreed upon or, in default 
of agreement, determined by arbitration , 

(/) where a statement is served upon the operator under clause (e), he 
shall, not less than forty-eight hours before the execution of the alteration is required 
to be commenced, furnish such security and serve upon the owner a notice in 
writing intimating the time when the alteration is required to be commenced, and 
the manner in which it is required to be made , and thereupon the owner may 
proceed to execute the alteration as required by the operator , 

{g) where the oivner declines to comply, or does not, within the time and 
in the manner prescribed by a notice served upon him under clause (/), comply 
with the notice, tlie operator may himself execute the alteration , 

(A) all expenses properly incurred by the owner in complying with a notice 
served upon him by the operator under clause (f) may be recovered by him from 
the operator 

(3) Where the licensee or other person desiring to make the alteration 
makes default m complying with any of these provisions, he shall make full com- 
pensation for any loss oi damage incurred by reason thereof, and, where any 
difference or dispute arises as to the amount of such compensation, the matter 
shall be determined by arbitration 

Laying of electric tupply 

lines or other worki near ,, 

sewers pipes or other electric 
supply lines or works 

(a) the licensee requires to dig or sink any trench for laying down any new 
electric supply-lines or other woiks, near to which any sewer, dram, watercourse 
or work under the control of the Provincial Government or of any local authority, 
or any pipe, syphon, electric supply-line or other work belonging to any duly authori- 
zed person, h'ls been lawfully placed, or 

(A) any duly authorized person requires to dig or sink any trench for laying 
down or constructing any new pipes or other works, near to which any electric 
supply-hnes or works of a licensee have been lawfully placed, 

the licensee or such duly authorised person, as the case may be (hereinafter in this 
section referred to as “ the operator”) shall, unless it is otherwise agreed upon 
between the parties interested or in case of sudden emergency, give to the Pro- 
vincial Government or local authority, or to such duly authorized person, or to 
the licensee, as the case may be (hereinafter in this section referied to as “the 
owner"), not less than forty eight hours’ notice in writing before commenang to 
dig or sink the trench and the owner slnll have the right to be present during the 
execution of the work, which shall be executed to the icasonable satisfaction of the 
owrncr * 

(2) \Vhere the operator finds it necessary to undermine, but not to alter, 
the position of any pipe, electric supply-line or work, he shall support it in position 
during the execution of the work, and before completion shall provide a suitable 
and proper foundation for it where so undermined 

(3) Where the operator (being the licensee) lays any electric supply-hnes 
across, or so as to be liable totouch,anypipcs, lines or service-pipes orservicc-bncs 
belonging to any duly authorized person or to any person supplying, transrmttmg 
or using energy under this Act, he shall not, except with the written consent of 
such penon and m accordance with section 34, sub-section (i), lay his clcctnc 



(f) ^^ul^ ^!I rrnv »fvfd fill in tlir j rmii r» ircl rrjM ifr Trd rmlc 

Oir »onl <ir p-wrn^rni <r r, dfim «r umn'"! rjcnfd or hrolcn up, 

ml cfliT^ iui\ tlir nililmh orciMonrd l»> iurlj oprmtv r>f I inkinr up , ntcl, 
(</) ifirr mrMiunj* in! imJin'* roo<I ilic toi) nr pi\rtnrnr, or iIjp »pUTr, 
dram or tunnel, liml m or op-nnl up Imp ilir unr tn o xl repair for time 
months anti for an> further | n kI i it r\cee«hi • i me month*, dunntj siliich 
suhsidence continti s 

(a) \Shcrc any | enon ft U to enmpi) u th an> oj ilie prOMSions of sub- 
sectinn (t), the person Iiavmt; the control or man‘'t;fmrni of the street, ratluay, 
tramway, setser, dram or tunnel in respect of which the default has occurred, 
may cause to be executed the work which the defaulter Ins delated or cmtitcd 
to execute, and may rcco\cr from him ilic expenses jneurred m such execution 

(3) ^Micrr any difTcrcncc or dispute arises as to the amount of die expenses 
Jneurred under 'ub section (2), the matter shall he determined liy arbitration 

17 (i) A licensee shall, before laying down or placmg, nithm ten yards 

of any pari of any iclcgraph line, any electric supply- 
honce lo iclc-raph autVio- ],j^g otlicr works ^[not being citlicr 'crvicc lines] 
or electric-supply lines for the repair, renewal or 
amendment ofcxisting works ofwhidi die character or position is not to Le altered), 
give not less than ten days’ notice in writing to the telegraph authority, specifying — 

(а) the course ol the works or alterations proposed, 

(б) die manner in which the works are to be utilized, 

(c) the amount and nature of die energy to be transmuted, and 

(rf) the extent to, and manner in, whidi (if at all) earth returns arc to be 

used , 

and the licensee shall conform with such reasonable requirements, either general 
or special, as may be laid down by the telegraph authority within that period 
for preventing any telegraph line from being injuriously aflectcd by such works 
or alterations 

Provided that, m case of cmci^cncy (avlnch shall be stated by the licensee 
in writing to the telegraph authority) arising from defects m any of the electric 
supply lines or other works of the licensee, the licensee shall be required to give 


LEO REF or intemlcvi to be imineihatetv atiacl ed lo a 

* These words were substituted for the words dislnbulwiR mam ” by S 4 of Act I of igaa 
“not being service lines immediately attached t 
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■only such notice a*; may be possible after the necessity for the proposed new ^\orks 
or alterations has arisen 

(2) Where the ^vo^ks to be executed consist of the laying *[or placing] of 
any *[*service line] * *] the licensee shall, not less than forty-eight hours 

before commencing the work, serve upon the telegraph-authority a notice m writing 
of his intention to execute such s\orks 


18 (1) Save as provided in section 13, sub-section (3), nothing in this Part 

shall be deemed to authorize or empouer a licensee 
Acnal lines place any aerial line along or across any street, 

railway, tramway, canal or waterway unless and until the Provincial Government 
has communicated to him a general approval in writing of the methods of cons- 
truction which he proposes to adopt 

Provided that the communication of such approval shall in nowayrelie\e 
the licensee of his obligations with respect to any other consent required by or under 
this Act 

(2) Where any aerial line has been placed or maintained by a licensee in 
breach of the provisions of sub section (1), the Provincial Government may require 
the licensee forthwith to remove the same, or may cause the same to be removed 
and recover from the licensee the expenses incurred in such removal 

<[ (3) Where any tree standing or lying near an aerial line, or where any 
structure or other ob|ect which has been placed or has fallen near an aerial line 
subsequently to the placing of such line, interrupts or interferes with, or is likely 
to interrupt or interfere with, the conveyance or transmission of energy or the 
accessibility of any works, a Magistrate of the first class or, in a Presidency-tosvn 
•], the Commissioner of Police may, on the application of the licensee, 
cause the tree, structure or object to be removed or oihenvise dealt with as he 
thinks fit ,] 

(4) When disposing of an application under sub-section (3), the Magis- 
trate or Commissioner of Police, as the case maybe, shall, in the case of any tree 
in existence before the placing of the aerial line, award to the person interested m 
the tree such compensation as he thinks reasonable, and such person may recover 
the same from the licensee 

*[Lxplanalion — For the purposes of this section, the expression “ tree 
shall be deemed to include any shrub, hedge, jungle growth or other plant ] 


19 (1) A licensee shall, in exercise of any of the powers conferred by or 

Co»p™auon for damage l.ltle damaRe, detr.ment and 

^ * inconvenience as may be, and shall make full com- 

pensation for any damage, detriment or inconvenience caused by him or by any 
one employed by him 

(2) Save in the case provided for in section 12, sub-scclion (3), where any 


LEO EEF 

• Ttiese word* were inwrted by Act I ol 19*2 

• The word * uoderriround was omilted %b%d 

• The words ' immed aiel) attached or intend 
ed to be immediaiety attached to a distnbuting 
main’ wereomiited xbtd 

*Thi* sub-seciion was substituted by S 5 
of Act 1 or Ip22 

» Ttie words ** or Rangoon ’ were omitted by 
AO 1937 . 

• TJiese words were inserted by S 5 of Act I 
of 19-2 

NOTES 

Sec 19 —Ste 16 Uom L R 904=26 I 
C 872=39 B l?4 cued under S J4 S 
o( the Act primarily prol ib is the Iiccn 
see from doing anything wl icli may amount 


to a nuisance, m the exercise of the powers 
Biyen by the Act and by llie licence Any 
infringement of any prnaie right could 
only be justified on proof of the fact tliat 
witliout infringing those rights the duties 
imposed by the licence could not be carried 
out Considerations of public welfare do 
not warrant an infringement of private 
rights unless it i< expressly or by necessary 
implication authorised by statute ’Tl e duty 
cast on the 1 censce by S 19 is enforceable 
at law There is nothing m the riectncitj 
Act to relieve the Iicen<ce from the hab hty 
to an action for injunction restraining him 
from infringing the rights of other* 1939 
ALJ 19=1 L R (1937) All 237=1939 
All 280 
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difTcTTncr or d^piitr -it ^ rn'^jnt or ilir applirHion of such compcn- 

lation, iJiE maitrT »’iall 1 «^ iVitir'in^l I ^ atl jlraJjcn 


Mio \ 




« r i!jC I ijrpT f* rf iJ :» Aft, *1 f f^irt al ll e ti y j Ij of rncrj^y 

1»\ a 1 f'-n ^ to a cnntim'T >Jnll l-r clrfmrd to rrm- 


p»rtr il*^l 1 

20 (i) A licensor or an\ p^non cImU auihon»fr! li) a lirrn'rr mi), ai 

ar\ rra onal iimr, in I on in'^nrminr tlir orrupicr 


V ^ inifntmfi, rnirr in\ prrfn tr» m i\Ii rJ> rncrK> 

troi.W*rP»t tooflr^vi- »» ln» |K>rn MijipJifcl h> him, for lh<- purpose of— 


(<j) imprciin*' and tnun- thr rlrtinr »t pply lmr«, nrtrn, fiMinp, isorks 
and apparatus f< r the lupplj of rnfrp> lK-lon"inp to ll r lirrn«rr , or 

(6) a'ocriamjn- th»- amount ol rn<'rp> lupplifd or the electrical qtiantit> 
contained in the »upp1\ , or 

(f) remoun’*, vnrrc a iuppl> of cnerp) i> no lonirr required, or ishcrc 
the licensee IS authonval to tile awi) and cut < ff surh supplj, an> electric suppl)- 
hnes, *fmetcn,l fiitinii, ssorLi or apparaiui In-Ionj inp to tl r lireiurc 

(2} A licensee or any person amliofirrd as aforrsaitl ma) al«o, m pursuance 
ofa speeaal order m this l>f!ialf made h\ the District Mafjistratf, < r, in a I rcsidcncy- 
to\s-n *(• •) h) the Commissioner of I’olicr, and afier RisinR not lf«s il an isscnt)- 

four hours’ notice tn SMstinq to the occupier, enter an> prrmisf« to \*1 ich cncrp> 
IS or has l>cen lupplied, or is to lie supphetl, 1 s him, for il e purpe se of examining 
and testing die electric wim fittings ssorUs and apparatus for the use of energy 
belonging to the consumer 

*[ (3) ^^^^erc "» coiisumer refuses to oHoss a IirenJce or an) persen authotjsed 
as aforesaid to enter hts premises in pursuance of the protisions el suL ccticn (1) 
or sub-section (2), or, uhen sucli licensee or person has $0 entered, refuses to allcw 
him to perforin an) act ishicli he is authorised by those sub-sections to perform 
or fails to gi\c reasonable fac htics for such cntiy or performance, the licensee 
may after the expiry of tuenty four hours from the service of a notice in vvTiting 
on the consumer, cut off the supply to the consumer for so long as such refusal 
or failure continues, but for no longer) 


Rcslnctwns on I c«iuce i 
conUotl ng or inlerfenng with 
use of energy 


21 (i) A licensee shall not be entitled to prescribe 

any special form of appliance for utilising energy supplied 
by him, or save ai provided by section 23, sub-'cction 
(2), or by section 26, sub section (7), in any way to 
control or interfere with the use of such energy 
Provided that no person may adopt any form of appliance, or use of energy 
supplied to him so as unduly or improperly to interfere with the supply by the 
licensee of energy to an) other person 

*[{2) Subject to the provisions of subsection (l), a licensee may, with 
the previous sanction of the Provmaal Government given after ccn^ulting the 


LHC REF 

‘ Thu sect on was inserted by S G Act I of 
1922 

* This word was inserted by S 7 ib d 

* The words or Rangoon were omitted by 
AO 1937 

* This sub-section was added by S 7 of Act 
I of 1922 

* These sub sect ons were inserted by S 8 
Act I of 1922 

NOTES 

Sec 21 Scope — S 21 vvh eh speaks to 


reRvlatng tie relations with consumers has 
noth ng Jo do with the cl arges to be ma le 
for energy supplied The section wl eh 
deals w lli the matter is S 23 35 C W 

N 933 

Sec 21 (2) —The rule made by Khaffar 
Flectr c Eng neermg an t General Supply 
Co Ltd Dera Isma \ K1 an provid ng that 
every consumer shall pay a m n mum charge 
of Rs 2a per annum 1 a 1 not been made 
w th t! e approval of tl e Covernment The 
fact tl at in 1936 the company had addressed 
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•only such notice as may be possible after the necessity for the proposed new works 
or alterations has arisen. 

(2) Where the works to be executed consist of the laying *[or placing] of 
any *[*service line] * *] the licensee shall, not less than forty-eight hours 

before commencing the work, serve upon the telegraph-authority a notice in writing 
of his intention to execute such works. 


18. (i) Save as provided in section 13, sub-section (3), nothing inthisPart 
shall be deemed to authorize or empower a licensee 
Aerial lines. place any aerial line along or across any street, 

railway, tramway, canal or waterway unless and until the Provincial Government 
has communicated to him a general approval in writing of the methods of cons- 
truction which he proposes to adopt : 

Provided that the communication of such approval shall in no way relieve 
the licensee of his obligations with respect to any other consent required by or under 
this Act. 

(a) Where any aerial line has been placed or maintained by a licensee in 
breach of the provisions of sub-section (1), the Provincial Government may require 
the licensee forthwith to remove the same, or may cause the same to be removed 
and recover from the licensee the expenses incurred in such removal, 

*[ (3) ^VTiere any tree standing or lying near an aerial line, or where any 
structure or other object which has been placed or has fallen near an aerial line 
subsequently to the placing of such line, interrupts or interferes wiih, or is likely 
to interrupt or interfere with, the conveyance or transmission of energy or the 
accessibility of any \vorks, a Magistrate of tlic first class or, m a Presidency-to^vn 
*[• •], the Commissioner of Police may, on the application of the licensee, 
cause the tree, structure or object to be removed or otherwise dealt with as he 
thinks fit ;] ' 

(4) When disposing of an application under sub-section (3), the Magis- 
trate or Commissioner of Police, as the case maybe, shall, in the case of any tree 
in existence before the placing of the aerial line, award to the person interested in 
the tree such compensation as he thinks reasonable, and such person may recover 
the same from the licensee. 

^[Explanation . — For the purposes of this section, the expression “ tree ** 
shall be deemed to include any shrub, hedge, fungle-growth or other plant.] 

ig. (i) A licensee shall, in exercise of any of the powers conferred by or 

C«»,p™ation for f’ 

inconvemencc as may be, and shall make full com- 
pensation for any damage, detriment or inconvenience caused by him or by any 
one employed by him. 

(2) Save in the case provided for in section 12, sub-section (3), where any 


LEO. HEP. 

• These words were inserted by Act I of 1922. 

• The word '* urderKTound ” was omitted. tJid. 

• The words “ immediately attached or intend- 
ed to be immediately attached to a distributing 
main ” were omitted, liirf 

‘■niis sub-section was substituted by S 5 
of Act I of 1922 

• The woi^ '* or Rangoon " were omitted by 
A 0 , 1937. 

■ These words were inserted by S, 5 of Act I 
of 1922. 

NOTES. 

Sec. 19,— vSff 16 Dom.L.R. 964=23 1. 
C. 892=39 n. t?4. cited under S. l4. S. 
19 of Uic Act primarily prohibits the licen- 
see Itom doing anjtliing wliicJi may amount 


to a nuisance, in the exercise of the powers 
given by the Act and by the licence. Any 
infringement of any private nglit could 
only be justified on proof of the fact that 
without infringing those rights, the duties 
imposed b> the licence could not be earned 
out. Considerations of public welfare do 
not warrant an infringement of private 
rights, unless it is expressly or by necessary 
implication aulhorised by statute. The duty 
cast on the licensee bv S. 19 is enforceable 
at law. There is nothing in the Electricity 
Act to relieve the licensee from the liability 
to an action for injunction restraining him 
from infringing the rights of others 1939 
A.L.J. 19=1. L.R. (1939) All. 237=1939 
All. 280. 
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dinVrcnrr nr di»p\JtP An*^ tn thr flm'nin! or itsp Applinlion of inch compcn- 
lAiion, ilic TDiitcT Ir' drtfiTTim^! Ii> arljilfAiion 

*(to*A I or tlic purpT «'» » f ilm Art, if c prirl ni ^^IlIr!I il r 5bi p!) ofrncrp> 
l») 1 Ijr*‘n'*'f to A fon^uforr >Jnll Ijt clrfmrd to crm- 
rnirj wifTT rjp?') d ^ m'-nrr- l»c drirrTnm'-tl m luch minnrr as rm\ !«• 
prrtftif*^ I 

20 (i) A Iicfn»fT or in\ pprson dul) auilmrjirtJ t liccn<rr mi), nt 

An\ rr-t’^n'sfilr iimr, anti on in‘'nrminr iJic occupier 

f»» inimnon, enter An> pTfni«r» lo s»IiicJi cnersy 
nrcmiv^ and tf»rcnv>\T f t« ir» « i i i t *• r i r ' 

ofoi*KT«pp»r tJiofl.cTTjvT »» *n|tp!ifd b> hifn, for iJic pur|X)Jc of— 


(fl) impeding and ir\iinj; tlir clrtinc njppKdmc*, ncirr^, fitiirp, uorJes 
and ^ppara^ul for llic luppl) of rnerp) iK-Ion-inr in ilir licrn‘cp , or 

(fc) ajccnainmp iiic Amotmi ol cncf7:> supplied nr ihc clccincAl qinntit) 
coniaincd in the suppl\ , or 

(c) rcmovtnt;, vherc •v supply of cnerp> ii nn lonprf required, or where 
the hccnscc is authonsrd io nle ind cut off such supply, any clrctrjc supply- 
hnes, *{metcn,) fittinip, worhi or '^ppintiis IfcJonpinp to tl r Iicrnscc 

(2) A licensee or any person authorircil as iforrsairl may also, m pursuance 
ofajpeaal orderm this iKlialf made l»> ihe District Macisirair, or, in a Ircsidcncy- 
towTi *[• •) hy the Commissioner of I'olicc, and after Risinp net Icm i] an twenty- 

four houn* notice in SMitinp to the occupier, enter any premises to sshteh energy 
t$ or has l>ecn supplied, or is to lie supplictl, !»> liim, for the purpesr of examining 
and testing the electric wires, fiiimgs, works, and apparatus for the use of energy 
belonging to die consumer 

*[ (3) V''l'«rc a consumer refuses to allow a licensee or any person aulhoiiscd 
as aforesaid to enter his premises in pursuance of tlie prosisions ol «LL-«ccticn (1) 
or sub-seciion (2), or, when sucli licensee or person has so entered, refuses to allow 
him 10 perform any act whicli he 1$ authorised by those sub-sections to pcrfoim 
or fads to gne reasonable faclities for such entry or performance, tlic licensee 
may after the expiry of twenty-four hours from the scraice of a notice m writing 
on the consumer, cut off the supply to the consumer for so long as such refusal 
or failure continues, but for no longer] 


21 (i) A licensee shall not be entitled to presenbe 

I^tncijons on^ ^bcei^s any special form ofapplnncc for utilising energy supplied 
UK ^7 him, or save as provided by section 23, sub-scction 

{2), or by section 20, sub-scciion (7), in any way to 
control or interfere with the use of such energy 
Provided that no person may adopt any form of appliance, or use of energy 
supplied to him so as unduly or improperly to interfere with the supply by the 
licensee of energy to any other person 

*[ (2) Subject to the provisions of sub section (1), a licensee may, with 
the previous sanction of the Provinaal Goverrment gi\en a^'ter ccn^ulting the 


LEG REF 

* Thu section was inserted by S G, Act I of 
1922 

* This word was inserted by S 7 tbtJ 

* The words or Rangoon were omilted by 
AO 1937 

* This sub-secUon was added by S 7 of Act 
I of 1923 

* These sub sections were inserted by S 8 
Act I of 1922 

NOTES 

Sec 21 Scope — S 21 which speaks to 


remilaling tl e relations with consumers has 
nothing JO do with the cl arges to be made 
for energy supplied The section which 
deals with the matter is S 23 35 C \V 

N 933 

Sec 21 (2) —The rule made by Khattar 
Flcctnc Engineering and General Supply 
Co Ltd Dera Isma 1 Khan providing that 
every consumer shall pay a mm mum charge 
of Rs 25 per annum had not been made 
with the approval of the Government The 
fact that m 1936 the company had addressed 
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only such notice as may be possible after the necessity for the proposed new works 
or alterations has arisen 

(2) Where the works to be executed oinsist of the laying *[or placing] of 
any ^[*service hne] * *] the hcensee shall, not less than forty-eight hours 

before commencing the work, serve upon the telegraph-authority a notice in writmg 
of his intention to execute such works 

18 (i) Save as provided in section 13, sub-section (3), nothing in this Part 

shall be deemed to authorize or empower a hcensee 
Acna! lines- place any aerial hne along or across any street, 

railway, tramway, canal or waterway unless and until the Provincial Government 
has communicated to him a general approval in writing of the methods of con«- 
truction which he proposes to adopt 

Provided that the communication of such approval shall in no way relieve 
the licensee of his obligations with respect to any other consent required by or under 
this Act 

(2) Where any aerial line has been placed or maintained by a licensee in 
breach of the provisions of sub section (i), the Provincial Government may require 
the licensee forthwith to remove the same, or may cause the same to be removed 
and recover from the licensee the expenses incurred in such removal 

*[ (3) Where any tree standing or lying near an aerial hne, or where any 
structure or other obiect which has been placed or has fallen near an aerial Ime 
subsequently to the placing of such line, interrupts or interferes with, or is likely 
to interrupt or interfere with, the conveyance or transmission of energy or the 
accessibility of any works, a Magistrate of the first class or, in a Presidency-town 
8[* *], the Commissioner of Police may, on the application of the hcensee, 

cause the tree, structure or object to be removed or otherwise dealt with as he 
thinks fit ,1 

(4) When disposing of an application under sub section (3), the Magis- 
trate or Commissioner of Police, as the case maybe, shall, m the case of any tree 
in existence before the placing of the aerial line, award to the person interested m 
the tree such compensation as he thinks reasonable, and such person may recover 
the same from the licensee 

*[Explanalton —For the purposes of this section, the expression “ tree **■ 
shall be deemed to include any shrub, hedge, jungle-growth or other plant ] 

19 (i) A licensee shall, in exercise of any of the powers conferred by or 

f, under this Act, cause as little damage, detriment and 

Compema.™ for damage ,n„„ven.ence as may be, aad shall male full com- 

pensation for any damage, detriment or inconvenience caused by him or by any 
one employed by him 

(2) Save in the case provided for in section 12, sub-section (3), where any 

to a nuisance m the exercise of the powers 
given by the Act and b) the licence Any 
ininngcnient of any private right could 
only be just fied on proof of tfie fact that 
ivitliout infringing those rights the duties 
imposed by the licence could not be carried 
Out Considerations of public welfare do 
warrant an infringement of private 
rights unless it is expressly or by necessary 
implication authorised by statute The d ity 
cast on the I censce bv S 19 is enforceable 
at law There is nothing in the riectricity 
Act to relieve the licensee from the liability 
to an action for injunction restrain ng lum 
from infringing the rights of other* I9J9 
A L J 19=:I L R (1M9) All 237=1939 
All 280 
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diOrrcncr or tn xhr Am'nmt or the appliniion of jocli comprn* 

•ation, ilic maitcf »lnll l»r driaTnm'Tl arljitraiion 

’(19*A ! or tlic purp->»''» < f »l Art, t! r fK'jrt M x^lnrII (I r jupj I) of rncrRy 

I)) T I to a mnMimrr »lnll Ik* dcfmrtl to crm- 

point M^nr o pp’) n dH TTi'^nr^ »InlI l>c dctrfTnjn'*<! in Jiurh minrirr as rm\ Ik* 
»Tml- » « « 

pfrtfri!»rx| j 

20 (i) A licm«cp or ma prrjon dtil) autlinrurtJ hj n licenser mi), it 

rr-»»^iml»lr limp, anti on infnrmini: tlic occupier 

■ ^ intrntion, rnirr in) p’rmort to vlurJi cnerpy 

prern vK *n 1 tn rmvHT I i nri , , tti't r % r' 

oroUKTtppar tnoflicTTivT »» "f mpplirti l)> him, for the purpose of— 


(<j) iruprciinr and ip'iinR the electric stipply'hnr^, mcirrs, fitiinps, storks 
and ippiratus for the luppl) of rnriT^ lK-lon'*mp to il r lirrn«rp , nr 

( 6 ) ascertainin** ilir amount o( rncr]ft> supplied or ilic electrical quantity 
contained in the suppls , or 

(f) rcmoNine, stlirrc a supply of cncrpi is no lonirr required, or sthcrc 
the licensee IS authnnsrd to nle awi) and cut olTiurh supply, any electric supply- 
lines, *fmeicr 5 ,) fniinirs, ss-orhi or appanun iK-IonRinp to tl e Iiern<cc 

(a) A licensee or any person atitlionird as aforesaid may .aI»o, m pursuance 
ofa speaa! order in this Iwhalf made l>y the District Maijistraic, or, m a I rcsidcncy- 
towm *(• •) by the Commissioner of I‘olicr, and after Ri'inp not Icm than lucnty- 

four hours* notice in ssnunR to the occupier, enter any prtmises to vhteh tnerpy 
ts or has l>ecn supplied, or is to lie supplicel, by him, for the purpese of examining 
and testing the electric nmits, fittings, v^orU, and apparatus for the use of energy 
belonging to die consumer 

*[ (3) a consumer refuses to allow a lieenscc or any person aulhoiiscd 

as aforesaid to enter lus premises m pursuance of the prosisions of stL-'ccbcn (i) 
or sub-section (2), or, when sucli licensee or person has so entered, refuses to allcw 
him to perform any act whicJt he ts authorised by those sub-scctions to perform 
or fads to gi\c reasonable facluies for such cntiy or performance, the licensee 
may after the expiry of twenty-four hours from the scraice of a notice in writing 
on the consumer, cut off the supply to the consumer for so long as such refusal 
or failure continues, but for no longer] 


Rcsinctwiu on l»cen»« i 
or Mitoftwivg 
use of energy 


2t (i) A licensee shall not be entitled to prescribe 
any special form of appliance for utilising energy supplied 
by him, or save aa provided by section 23, sub-»cction 
{2), or by section 26, sub-scction (7), in any way to 
control or interfere with the use of such energy 
Provided that no person may adopt any form of appliance, or use of energy 
supplied to him so as unduly or improperly to interfere with the supply by the 
licensee of energy to any other person 

*[{2) Subject to the provisions of subsection (l), a licensee may, with 
the previous sanction of the Provincial Goverrment gi\en after ccn^ulting the 
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for energy supplied The section winch 
deals with the matter is S 23 35 C W 

N 933 

Sec 21 (2) —The rule made by Khaftar 
Flectnc Engineering and General Supply 
Co Ltd Dera Isma \ Khan providing that 
every consumer shall pay a m n mum charge 
of Rs 2a per annum had not been made 
with the approval of the Government The 
fact tliat in 1936 the company had addressed 
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only such notice as may be possible after the necessity for the proposed new 'works 
or alterations has arisen. 

(2) Where the works to be executed consist of the laying *[or placing] of 
any ®[*service line] ®[* * *] the licensee shall, not less than forty-eight hours 

before commencing the ^vork, serve upon tire telegraph-authority a notice in ^vriting 
of his intention to execute such works. 


18. (1) Save as provided in section 13, sub-section (3), nothing inthisPart 

shall be deemed to authorize or empower a licensee 
Aenal lines. place any aerial line along or across any street, 

railway, tramway, canal or waterway unless and until the Provincial Government 
has communicated to him a general approval in %vriting of the methods of cons- 
truction which he proposes to adopt : 

Provided that the communication of such approval shall in no way relieve 
the licensee of his obligations with respect to any other consent required by or under 
this Act. 

(q) Where any aerial line has been placed or maintained by a licensee in 
breach of the provisions of sub-section (i), the Provincial Government may require 
the licensee forthwith to remove the same, or may cause the same to be removed 
and recover from the licensee the expenses incurred In such removal. 

<[ (3) Where any tree standing or lying near an aerial line, or where any 
structure or other obiect which has been placed or has fallen near an aerial line 
subsequently to the placing of such line, interrupts or interferes with, or is likely 
to interrupt or interfere with, the conveyance or transmission of energy or the 
accessibility of any works, a Magistrate of the first class or, in a Presidency-town 
'[• *]» 'he Commissioner of Police may, on the application of the licensee, 

cause the tree, structure or object to be removed or otherwise dealt with as he 
thinks fit ;] ' 

(4) When disposing of an application under sub-section (3), the Magis- 
trate or Commissioner of Police, as the case maybe, shall, in the case of any tree 
in existence before the placing of the aerial line, award to the person interested in 
the tree such compensation as he thinks reasonable, and such person may recover 
the same from the licensee. 

‘[Explanation . — For the purposes of this section, the expression “ tree ”■ 
shall be deemed to include any shrub, hedge, jungle-growth or other plant.] 

19. (i) A licensee shall, in exercise of any of the powers conferred by or 

r- ...... under this Act, cause as little damage, detriment and 

Comp™...™ r»r dam... inconvenience OS moy be, and sholl make full com- 

pensation for any damage, detriment or inconvenience caused by him or by any 
one employed by him. 

(2) Save in the case provided for in section 12, sub-section (3), where any 


LEO. REF. 

* These vfords were inserted by Act I ol igix. 

* The word “ underm'ound ” was omitted, ibid- 

* The words “ imm^iately attached or intend- 
ed to be immediately attached to a distributing 
main *’ were omitted, ibid 

*Thn sub-section was substituted by S 5 
of Act 1 of 1972 

* The words “ or Rangoon *’ were omitted by 
A.O. 1937' 

* Tliesc words were inserted by S 5 of Act I 
of 1922 . 

NOTES. 

Sec. 19.— 16 IJom.L.R. 964=26 I. 
C. 892=39 B. I?4. cited under S. 14. S. 
19 of the Act primarily prohibits the licen- 
see from doing anything whidi may amount 


to a nuisance, in the exercise of the powers 
given by the Act and by the licence. Any 
infringement of any private right could 
only be justified on proof of tlie fact that 
without infringing those rights, the duties 
imposed by the licence could not be carried 
out. Considerations of public welfare do 
not warrant an infringement of private 
rights, unless it is expressly or by necessary 
implication authorised by statute. The duty 
east on the licensee bv S. 19 is enforceable 
at law. There is nothing in the Electricity 
Act to relieve the licensee from the liability 
t^o an action for injunction restraining luni 
from infringing the rights of others 1939 
A.L.J. 19=1. L.R. (1939) All. 237=1939 
All. 280. 
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difTcrmcp or di^piiir nrit-n a* Xn jS'" am'nint nr ihr apptirUion of such compen- 
sation, the matter »’nll ly drtcTmn'tl lis arlnlrUjon 


’[19-A I or ilic purpo *^' « 1 iln» Aft, t! c print at s^JnrJl il r JlippI) of rncrR> 
1)) 1 Ijrrn»'T to a ron<timrr »hnll l?c dffm*'tl to com- 
Toni »*1rTr rj^p') ti «J 1 »lnll |»c dcirrminexl in »iifli manner as maj Ik* 

^ prrten].rtl ] 


CO (t) A licrn’er or an\ penon dul> aiiihonift! Ii) a Iicrn<er maj, at 
•ar^ fratonah’e lime, ami on in'nrminq ilic occupier 
T^tt lor 1.mi»ce to mrr intention, enter .an> pTmurs to a\lnch cncfiry 

prrtniwi and lo temmT f :i nr* • * * i i 'i r i «• ' 

oroU.rr.ppar Ijiorimivr >« •«ppl«c<l l)> him, for the purpose of— 


(<j) impcciinq .and leatin;: the rlectnc supplv-Iine*, meters, fitiincs, asorks 
and apparatus for tlic iuppl> of rnrrp> lirlon-inp to tl r licrn're , or 

( 6 ) asccrtaininp the amount o( rnery;) supphctl or the clcctncal quantity 
contained in the suppl\ , or 

(f) removing, >\hcrc ,a suppl> of cnrrp> is no lonprr required, or where 
the licensee is authorised to take aw a> and cut olT such suppl) , .nnj clrcinc suppl>- 
hnes, *fmeten,) fittinsi, works or apparatus Irrlon; inp to l! r heensec 

(a) A licensee or any person authorized as aforesaid maj also, in pursuance 
of a special order in this behalf made h> the Oisinet Mapistraie, or, in a Presidency- 
towTi »(• •] by the Commissioner of I’oliee, and after pisinp not less than iwcnty- 

four hours* notice in wntinp to the occupier, enter any premises to which energy 
u or has l>cen supplied, or is to lie supplietl, by him, for the purpese of examining 
and testing ilie electric wires, fittings works, and apparatus for the use of energy 
belonging to Uie consumer 

*[ (3) a consumer refuses to allow a heensec or any person authoiised 

as aforesaid to enter lus premises in pursuance of the prosisions ol stL ‘cciicn (1) 
or sub-section (a), or, when sudi licensee or person has so entered, refuses to allow 
him to perform any act whidi he is authorised by those sub-sections 10 perform 
or fads to giae reasonable facliiics for sucli entry or performance, the licensee 
may after the expiry of ta>cnty'four hours from the scraicc of a notice m wxiiing 
on the consumer, cut off the supply to the consumer for so long as such refusal 
or failure continues, but for no longer ] 


Rntnctioru on Iiceiuw s 
coiitroUia^ o? vate^tenn^ vnlK 
use of energy 


21 (i) A licensee shall not be entitled to prcscTibe 

any special form of appliance for utilising energy supplied 
"by him, or save as provided by section 23, sub-sccticn 
(2), or by section 26, sub section (7), in any way to 
control or interfere with the use of such energy 
Provided that no person may adopt any form of appliance, or use of cnerpjy 
supplied to him so as unduly or improperly to interfere with the supply by the 
licensee of energy to any other person 

®[ (2) Subject to the provisions of subsection (i), a licensee may, with 
the previous sanction of the Provinaal Goverrment given after ccn»ulting the 


LEG REF 

* Thu section was inserted by S G Act I of 

1933 

* Thu word was itueried by S 7 , tbtd 

* The words “ or Rangoon ” were omitted by 
AO 1937 

* This sub-section was added by S 7 of Act 
I of 1922 

* These sub sectioru were inserted by S 8 
Act 1 of 1922 

„ NOTES 

Sec 21* Scope — S 21 which speaks to 


rcRulating tl t relations with consumers has 
nothing Jo do with the charges to be made 
for energy supplied Ttie section winch 
deals with the matter is S 23 35 C W 

N 933 

Sec 21 (2) — The rule made by Kliattar 
Flectnc Engineering and General Supply 
Co Ltd Dera Ismail Kban providing tl at 
every consumer shall pay a minimum charge 
of Rs 2a per annum had not been made 
with the approval of tl c Government The 
fact tliat m 1936 the company had addressed 
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only such notice as may be possible after the necessity for the proposed new works 
or alterations has arisen. 

(2) Where the works to be executed consist of the laying *[or placing] of 
any *[*sCTvice line] * *] the licensee shall, not less than forty»cight hours 

before commencing the work, serve upon tlic telegraph-authority a notice in tvriting 
of his intention to execute such works. 

18. (1) Save as provided in section 13, sub-section (3), nothing in this Part 
shall be deemed to authorize or empower a licensee 
Aerial lines place any aerial line along or across any street, 

railway, tramway, canal or waterway unless and until the Provincial Government 
has communicated to him a general approval in writing of the methods of cons- 
truction which he proposes to adopt : 

Provided that the communication of such approval shall in no way relieve 
the licensee of his obligations with respect to any other consent required by or under 
this Act. 

(2) Where any aerial line has been placed or maintained by a licensee in 
breach of the provisions of sub-section (i), the Provincial Government may require 
the licensee forthwith to remove the same, or may cause the same to be removed 
and recover from the licensee the expenses incurred in such removal. 

<[ (3) Where any tree standing or lying near an aerial line, or where any 
structure or other object which has bwn placed or has fallen near an aerial line 
subsequently to the placing of such line, interrupts or interferes with, or is likely 
to interrupt or interfere with, the conveyance or transmission of energy or the 
accessibility of any works, a Magistrate of the first class or, in a Presidency-town 
*[* •], the Commissioner of Police may, on the application of the licensee, 
cause the tree, structure or object to be removed or otherwise dealt with as he 
thinks fit ;] 

(4) When disposing of an application under sub-section (3), the Magis- 
trate or Commissioner of Police, as the case may be, shall, in the case of any tree 
in existence before the placing of the aerial line, award to the person interested in 
the tree such compensation as he thinks reasonable, and such person may recover 
the same from the licensee. 

•[Explanation . — For the purposes of this section, the expression “ tree 
shall be deemed to include any shrub, hedge, jungle-growth or other plant.] 

ig, (x) A licensee shall, in exercise of any of the powers conferred by or 
rr,r rfomatfp under this Act, cause as little damage, detriment and 
Compimaiion for dam g . inconvenience as may be, and shall make full com- 
pensation for any damage, detriment or inconvenience caused by him or by any 
one employed by him. 

(2) Save in the case provided for in section 12, sub-section (3), where any 

to a nuisance, in tlie exercise of the powers 
given ijy the Act and by the licence. Any 
inlringcment of any private right could 
only be justified on proof of the fact that 
wiuiout \nfnng\ng those rights, the duties 
imposed b> the licence could not be carried 
out. Considerations of public welfare do 
not warrant an ^ infringement of private 
rights, unless it is expressly or by necessary 
implication authorised bj statute The duty 
cast on the licensee bv S. 19 is enforceable 
at law. There is nothing in the fllectncity 
Act to relieve the licensee from the liability 
to an action for injunction restraining Idni 
from infringing the rights of others. 19J9 
A.L.;. 19=1. L.R. (19J9) All. 2J7=19J9 
All. 280. 


LEO, BEF. 

* These words were inserted by Act I of 19*2. 

* The word " underground *' was omitted, ib>d 

* The words “ immediately attached or intend* 
cd to be immediately attached to a distributing 
mam ” were omitted, ibtJ 

* This sub-section was substituted by S 5 
of Art I of ipaa 

* Tlie words “ or Rangoon ” were oimtled by 

A 0 . 1937* 

* Tliesc words were inserted by S, 5 of Act I 
of 1922. 

NOTES. 

Sec. 19.— Sre 16 Hom.L.R, 964=26 I. 
C, 892=39 D. I?4. cited under S. 14 S. 
19 of the Act primarily prohibits the Iiccn- 
*r« from doing anything which may amount 
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difTrrcnfr or di^iir ari»^ Xn ilir amnunt or ilic apptinijon of jucli compcn* 
tation, the matter »’nll !»»" drttTmjnnl li) arljilration 
Sw;f!j 

’[t 9 *A 1 or tlic purpo-^j « f ilii» Art, the point .at vlnrli il r ^uppl) of rnerpy 

1)) 1 lir»*n»or In a con‘umer >linll Ik! dermed to cem- 
Tcnri ».taT mrp’) {• d'-l rnrnro iliall Ik: dclrrminril m *tirh manner .as ma\ l>c 

»TTr<l , i , 

prr'fijiKtJ j 

20 (i) A liccn*er nr .an\ person dol) authori»fd li) a Itccn'cr ma>, at 

.ar\ rra onaWc lime, anil on in'^orminq the occupier 

/’ll 1”* intention, enter .an> prrmurs to sshieh energy 

nTtmivi and ^t)mno^T litt nn • . « t i *« r i r ' 

oroU^^appar to orjifTTiier «» aiipplicd b) him, for the purpose of— 


(а) irupectmg and tmim'' the electric nirters, fiiiinp, vorks 

and apparatus for tJic iuppl> of energy lK‘lon"»ng to tl r lirrn«cr ; or 

(б) ascertainin'; the .•imnunt ol enerj;) supplied or the clcctnc.il quantity 
contained in the suppU ; or 

(c) removing, vshcrc a suppl) of cncrp> is no longer required, or where 
the licensee is authonsrd to Like aw i> and cut olT such suppi) , anj clrctric supply- 
lines, *fmctcrs,l fittinp, works or appiratus lielonj ing to the licensee 

(2) A licensee or any person autlioriTcd as aforcjiid mi> .ilso, in pursuince 
ofaspeaal order m this bclnlf mide by the Pistnct Migistmte, or, in a rrc«idcncy- 
tow-n *(• •] by the Commissioner of Tolicc, and aficr giving not less ih.in iwcnty- 
four hours* notice in ssniing to the occupier, enter any pnmi'fs to wliirli cner^ 
IS or has l>cen supplied, or is to lie supplied, by him, for the purpese of examining 
and testing the clecinc wires, fittings, works, and appimus for the use of energy 
belonging to die consumer 

*[ ( 3 ) '^^lcre a consumer refuses to allow a licensee or any person authoiiscd 
as aforesaid to enter his premises in pursuance of the provisions ol suL-^ecticn (t) 
or sub^scciion (2), or, when sucli licensee or person has so entered, refuses to allow 
him to perform any act whicli he is authorised by those sub-sections to perform 
or fills to give reasonable facdiiics for sucli entry or performance, the licensee 
may after the expiry of twenty-four hours from the service of a notice m writing 
on the consumer, cut off the supply to the consumer for so long as such refusal 
or failure continues, but for no longer J 


(i) A licensee sh.ill not be entitled to prcscxibe 


controlling or laterfenng 
use of energy 


by him, or save as provided by section 23 , sub-«ccticn 
( 2 ), or by section 26 , sub-section ( 7 ), in any way to 
control or interfere with the use of such energy 
Provided that no person may adopt any form of appliance, or use of enerpfy 
supplied to him so as unduly or improperly to interfere with the supply by the 
licensee of energy to any other person 

®[ ( 2 ) Subject to the provisions of sub-scction (i), a licensee may, VMih 
the previous sanction of the Frovinaal Goverrment given after consulting the 


LEG REF 

’ Thu section was inserted by S G, Act I of 
1^32 

* This word was inserted by S 7 , ibtJ 

* The words “ or Rangoon ” were onuCted by 
AO 1937 

* This sub-section was added by S 7 of Act 
I of 1922 

* These sub sections were inserted by S 8 , 
Act I of 1922 

NOTES 

Sec 21- Scope — S 21 which speaks to 


remilatmg the relations with consumers has 
nothing Jo do witli the charges to be made 
for energy supplied Tlie section winch 
deals with the matter is S 23 35 C W. 

N 933 

Sec 21 (2) — The rule made by Khaftar 
Ficetne Engineering and General Supply 
Co Ltd Dera Ismail Khan providing that 
every consumer shall pay a minimum charge 
of Rs 25 per annum had not been made 
with the approval of the Government The 
fact tliat m 1936 the company had addressed 
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-only such notice a«! may be possible after the necessity for the proposed ne^v works 
or alterations has arisen 

(2) Where the works to be executed consist of the laying *[or placing] of 
any *[*service line] * *] the licensee shall, not less than forty-eight hours 

before commencing the work, serve upon tlie telegraph-authority a notice in ^vTlllng 
of his intention to execute such works 

18 (i) Save as provided in section 13, sub section (3), nothing inthisPart 

shall be deemed to authorize or empower a licensee 
Aerial bncs place any aerial line along or across any street, 

railway, tramway, canal or waterway unless and until the Provincial Government 
has communicated to him a genera! approval in writing of the methods of con«- 
truction which he proposes to adopt 

Provided that the communication of such approval shall in no way relieve 
the licensee of his obligations with respect to any other consent required by or under 
this Act 

(2) Where any aerial line has been placed or maintained by a licensee m 
breach of the provisions of sub section (i), the Provincial Government may require 
the licensee forthwith to remove the same, or may cause the same to be removed 
and recover from the licensee the expenses incurred in such removal 

<[ (3) Where any tree standing or lying near an aerial line, or where any 
structure or other object which has been placed or has fallen near an aerial Ime 
subsequently to the placing of such line, interrupts or interferes with, or is likely 
to interrupt or interfere with, the conveyance or transmission of energy or the 
accessibility of any works, a Magistrate of the first class or, m a Presidency-town 
*[* *]» Commissioner of Police may, on the application of the licensee, 

cause the tree, structure or object to be removed or otherwise dealt with as he 
thinks fit ,] 

(4) When disposing of an application under sub-section (3), the Magis- 
trate or Commissioner of Police, as the case may be, shall, m the case of any tree 
in existence before the placing of the aerial line, award to the person interested in 
the tree such compensation as he thinks reasonable, and such person may recover 
the same from the licensee 

•[Explanalion —Tot the purposes of this section, the expression “ tree ” 
shall be deemed to include any shrub, hedge, jungle-growth or other plant ] 

ig (0 A licensee shall, in exercise of any of the powers conferred by or 
_ , r j ..r. under this Act, cause as little damage, detriment and 

Compemauon for dam 5 mconvenicnce as may be, and shall make full com- 
pensation for any damage, detriment or inconvenience caused by him or by any 
one employed by him 

(2) Save in the case provided for in section 12, sub section (3), where any 

LEQ REF to a nuisance m tlie exercise of the powers 

•ThesewordswcrcinscriedbyActlofigaa B'ven by the Act and by the licence Any 

•The word* underRTOund was omitted tb*d infringement of any private nglit could 
•The words' immed ately aiiached orinlend only be just fied on proof of the fact that 
ed 10 be immed ately attached to a dattibuUng will out infringing \Jiost rights il c dultes 
mam wercomiiicd ihid imposed by the licence coil! not be earned 

*TI » lub-seciion was jubstituled by S 5 out Cons derations of public welfare do 
n . J 1_ warrant an infringement of private 

‘The words or Rangoon were omitled by rights unless it is expressly or by necessary 
^^—’937 ^ j . c. . T ""Phcation authorised bj statuie TIedity 

M ^ 5 »f Art I cast on the licensee bv S 19 is entoreesbie 

D at law Tliere is nothing in the Hectncily 

KflTP*; relieve the licensee from the habhiy 

so nesc I r> fv« 'x r acton for injunclion rostra ning hm 

c w l?t ‘cuej unH?, ^ i™.™ .'"'''"S'"]: the rishts of oli.ers 1939 

A. U 1/4 ctieu under b 14 S A L f 1&— I 1 R /loioi All 7t7— lOtO 

ly of the Act primarily prol lb Is the liccn All io (1^^) All 237-1939 

*« from doing anything wl idi may amount 
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difTcrcncT or di«ptnc tn i?ir amotint or tlir ipplicntion of sticli compcn 

laiion, the matter thall \y^ detcrmin't! 1 ) nrhitnljon 

*lt9 A 1 or the ^nirpo \\ n Aft, t 1 r point 'M NNhifli ll r <vif| of rnerKy 
I)) T lir»“ni*T to 1 con*nfnrr »lnll l>c deemed to cem 
Toirii vlfTc rxpph «' d ' mrnfo »! all |»c detcnnmeil in Jiirh manner as ma> Ik* 
' pJT^rrilietl 1 

20 (i) A liccnirr or nn> person dul) ami onsrd a licenser ma>, at 

an\ rravsnab’c time, and on in^^orminc tic occupier 
intrntton, rnicr an> prrmurs to s>hirli energy 

prtm vn and 10 rctivnT 1 t no , , ' «ti ’i r t r 

oroilKTappartjipflcrnwr «* *»■" 1**^« *«PP»cd h) him, for the purpose of— 


(а) inspecting and tcsiuR the rlectnr mpplj hnr<, mrtrn, fitiinps, vorks 
and apparatus for the sunplj of rncr^ Ijrlonpinp to tl r lirfn«rr , or 

(б) ascertainin'’ the amount of rnerK) supplied nr the electrical quantity 
contained in the supply , or 

(r) rrmoMng sihcrc a suppi) of cnrrp> is no longer required, or Mhcrc 
the licensee is aulhonsrd to take as\a> and cut off such supply, an> electric suppl>- 
bnes, *(mcten,l fitlmip, w-orks or apparatus belonging to tl c licensee 

(a) A iiccmce or any person authorized as aforesaid ma> abo, in pursuance 
ofaspcaal order in this behalf made b) the Disinrt Magistrate, or, in a Prcsidcnc) 
toM-n *(• •} by the Commissioner of I’olicc, and after giving not less tl an tucnt> 
four hours* notice in VMiting to the occupier, enter an> prtmisrs to v I icli energy 
ts or has l)cen supplied or is to lie supplied 1 > him, for il c purpese of examining 
and testing the electric viircs fittings works and apparatus for the use of energy 
belonging to the consumer 

*[ (3) ^Vlierc a consumer refuses to allow a licensee or any penen authorised 
as aforesaid to enter Ins premises in pursuance of the provisions o! suL ccticn (i) 
or sub-scciion (2), or, when such licensee or person has $0 entered, refuses to allow 
him to perform any act which he js authorised by those sub*sections to perform 
or fails to give reasonable fac htics for such entry or performance, the licensee 
may after the expiry of twenty four hours from the service of a notice in writing 
on the consumer, cut off the supply to the consumer for so long as such refusal 
or failure continues but for no longer) 


Restnci om on I censee s 
controll ng or inlerfenng with 
me of energy 


at (i) A licensee shall not be entitled to prescribe 
any special form of appliance for utilising energy supplied 
by him, or save as provided by section 23 sub 'cction 
(2) or by section 26 sub-section (7), in any way to 
control or interfere with the use of such energy 
Provided that no person may adopt any form of appliance, or use of energy 
supplied to him so as unduly or improperly to interfere with the supply by the- 
licensee of energy to any other person 

®[ (2) Subject to the provisions of subsection (i), a licensee may, with 
the previous sanction of the Provinaal Goverrment given after ccn<ulting the 


LEG REF 

* Thu sect on was nserted by S C Act I of 
1933 

* Th s word was inserted by S 7 tb d 

* 'The words or Rangoon were omitted by 
AO 1917 

* Th s sub-secUon was added by S 7 of Act 
I of 1933 

*The^e sub-secUons were inserted by S 8 
Act I of 1922 

NOTES 

Sec 21 Scope — S 21 which speaks to 


rcRiIatnir the rclat ons w th consumers las 
notl ng Jo do w tl tl e cl arges to be ma le 
for energy suppi ed Tl e sect on wh eh 
deals with the matter is S 23 3S C W 
N 933 

Sec 21 (2) —The rule made by Kl attar 
Flectr c Eng neer ng an I General Supply 
Co Ltd Dera Tsma I Kl an provi I ng tl at 
every consumer si all pay a m n mum ct 
of Rs 2a per ann im 1 ad not been 
with tie approval of tie Government 
fact t! at m 1936 tl e company had 
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local authonty uherc the licensee is not the local authority, male conditions not 
inconsistent \Mth this Act or with his license or with any rules mide under this 
Act, to regulate hi« relations with persons who are or intend to become consumers, 
and may with the like sanction given aher the like consultation add to oi alter 
or amend an) such conditions , and any conditions made by a licensee without 
such sanction shall be null and void 

Provided that any such conditions made before the 23rd day of January, 
1922, shall, if s nctioncd 1 v he Provincial Government on application made 
by the licensi-c before such date as the Provincial Government may, by general 
or special ordc-, fix in this behalf, be deemed to have been made m accordance 
wi' L he provisions of tius sub-section 

(3) The Provinaal Government may, after the like consultation, cancel 
any condition or pirt of a conoiiion previously sanctioned under sub-^ection (2) 
after giving to the licensee not less than one month’s notice in wrung ofits intention 
so to do 1 

i[ (4) ] Wheie any difference or dispute arises is to whether a licensee 
has prescribed any appliance or controlled or interfeicd with the use of energy in 
contiavcntion of sub section (i), me matter shall be cither referred to an Electric 
Inspector and decided by him, or, if the licensee or consum*! so desucs, deter- 
mined by aroitratiou 


Obli''at on 
supply er“rg> 


Wi le energy is supplied by a licensee, every person witl m the area 
of supply shall, except in so fai as is oMierwise p“o- 
:i irp to ^ jjje terms and conditions of the licence, be 

entuled, on application to a supply on the same terms 
as lho*e on which any other person m the vamc a-ea is entitled in similar circum- 
stances to a corresaondm^ supply 

Provid'*d that no person shall be entitled to demand, or to continue to 
receive, fiom a licensee a supp’y o! energy for any premiers having a separate 
supply un’''ss nc has agreed wi h the liccmee to j-ay 10 lura such mnimum annual 
sum as will eive him a reason 1 1 return on the capital espendiiure, ard will cover 
other standitta charges incurud bv him in order to me r th» possible max mum 


\OTFS 

a letter to the Oucf Engineer on the sub 
jeet -vnd hat rccci\cil tic reph that m the 
C3^c of each consumer the recovery of the 
Tninimum charge was lawful from the date 
of the contract entered into by that consu 
me' w lh the co-npan) s no approval of the 
rule nml therefore ihc rule is ultra vtres 
181 I C 3^5=1939 Pesh 8 
S“cs 21 and 24 — S 24 of the Occ 
triritj Act author ses the 1 ccnjce to cut off 
supnly only of tl at prcruses the clnrBC of 
v\l ch 15 m arrear It does not authorise 
ljie ili^cortinuilicn of supply to premises the 
charge of win li Ins been paid off A 
cliu*'* in ihc a"Tcenent Ictvvcen the licensee 
ar i the rors mcr cmpowcrirg the licensee 
to di^cont It e tl c supply to certain premises 
for ron pv>Tncn* of cinrg-s of other pre- 
ri «ps of t! c consumer is mconsislcnl with 
S 21 nnd is ullra ‘tret an I unenforceable 
unlerS 21 (2> The previous sanction of 
tie 1 oral fjverrnmt tor tie m<ertion of 
SI h a eon 1 Item, under S 21 (21 of the 


\ct IS invalid and iin^nforcenble 39 C W 
N ‘IZSrsftl C L J 111=193^ Cal 298 
Sec 22 — Cce 63 C 1047 noted under 
S 3 nifra TUete vs woUwat; Act 

vvh ch bTs cither expres 1> or impliedlj a 
lit for damag b ngainst licensee for failure 
to suppb enc g\ on proper rerjuisition 9" 
I C SV7~1926 Lah 349 Before a conSU 
mer can be supplied electric power from a 
new connection in snh'titution of nn old one 
he must pul m a fresh requisition m writing 
under pans 4 and 5 of cl (6) of the 
Schedule to the Act 49 B 182=26 Com 
L R 1^)6=I9’3 Bom 120 A person cn 
titled to supniy of energj under S 22 of 
tl e Act has a cause of action for n suit for 
dunVRcs on account of licensee’s fa lure to 
supply energy according to S 22 and pan 
VI to the schedule A Civil Court mcliid 
irg the Judge Smnll Cause Court has 
juris liction to entertain such suit From 
the general scheme of tlie Act it is clear tl at 
most of the disputes arc to be decided by 
arbitration If jhe intention was to far the 
civil remedy a similar provision would have 
been inverted for the breach of S 22 also 
1911 A L W 450=19-n OWN 606=1911 
Ml 301=1911 A L J 331 
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di~rmn 1 fo' I’n"" p n l! »• « n pi* il I** t « I'T il'"t'*rni nrd in c.' oT f! fi’^-rincc 
or djtpi*'' h\ .irnntnn 

2'^ (l^ A •' ’ll »> t, in tniVin- .i*n .'i''rrrjr'‘nt for ih'' of 

rn'^x, ♦Inu l » 'i '• P'rfrrrnrr m iri prnrn, 1 ut 
C arc"» f-T rTinjc: ni\ , r T» •'*’ m 'I r ji cli r’nTC' f )' ill'’ supply 

»in j- pf "• ^ f ^ ^ ^ ^ T'rrl n, not rirrrdin ’ llir 

lir I It , ''■t! Ill 1 It lir^Ti r 

( 2 / No n mT •’i’ll, r\f | with lli*" fommt in tvr ttnr of tl r hrrt 'cc, 
u«* r-'-ro 'I ppl fl m ]\ r' tit ’•■r * iif rri! rd **f c! Tp rr »ti .'■ pint rr fi r >\li ch n 
hirlir- mnlird nf rlpT^ir- m ' 'f- 

H (l) >n tl f t’j n C'' of in 1 trrinrnl to ll r rnnlnrt , n licrn^rr imy rli.irpc 
for cr'-r'^i ^jpplirt* liy 1 im to -tv cr ttnrr— • 

(rt) 1 >% t' c irlu'l it*’ uni 1 1 rnrrr\ to jtjpplict!, or 
(b) In the rlrflnr.-'l qi inttt\ frttunfd in tl r 'i|{Iy, c*- 
(0 Ijy 'uflmtli-r m- 'i « it im\ I/* .ipprovcd I \ tl c I’rntinr il flotrrrmcnt 
( 4 ) Ant r’l-^'r » r*T’d‘ In 1 Iirrp-rc imd'-r rhuT (f) of .ul-'cciton { 3 ) 
mit l)c hi'cd unon, md tiry in •’rrordinr'' 'Mih, in> on'* or nic ic of ll p follouint' 
considcr.itiort, n-»n'‘h — 

(<fl die cnn'iimn’* I^id firtor. or 
(Ij) die ponrr firto- <f hi' Ion', or 

M hit tntil pontu'nj lion o| crer-t dunn" in\ tt ilrd ppttrcl, or 
(d) the hou<“s It t>luch tlic 'upplt of rnpro it rrnnirrcl ] 

’f ft) \Micrp in> perton nr^locts to p-t my rli \.r for rnert^y or .my 


II r. fin 

* Th'“'e »yb-tecn » “rr a IJ <1 I v ■> t I 
Act 1 pf tnas 

•Tin paraTap! »at nu nlwrrj a* »ub 
tcciion ' (i) ’ by b :o ittJ 


See 23 *— Sfp 63 C 1W7 noted tinder 
S 3 sifra A ccntu'icf of e'cctfieity cm 
plotng electrical nacluncfy is eniiilcd with 
in Ins own premnes to use all reasonable 
tests \ Itieli miglu b- neces'arj to discover a 
defect It is rot o!)'i?aior> on my on- 
uliatever rtiaclnncrj lie mav happen to use 
to call in an espert on cverj occasion v hen 
sometliins pocs wrong A man is entitled 
if he IS able to remedy defects himself n 
ins own plant If, in the case of electric 
supply. It IS a reasonable test for a consu 
mer to use an electric lamp md if he bona 
fde uses a lamp for this purjose without 
permisson S 23 Ins no application nor is 
he guilt} under S 39 as his a..Uon docs not 
amount to dishon-st abstraction of the com 
pany s electric energy lal I C 19=35 Cr 
L J 1274=1934 A 320 Per 5i(/ira lorcfy 
J — The words s icli other in cl (c) of 
S 23 (3) cannot be interpreted as prevent 
ng the Governr-ent from uti'izm„ either 
method witli such modifications as they think 
fit 35 C W N 933=58 C 1458=1932 C 
14 Per Crahnm J — S 23 (3) seems to 
gne the heensve the option of adopting any 
one of the three mctl oils men loncd 35 
C W N 933=58 C 14 j 8 The consumer 
and the sup her ma> enter into any agre 
ment as to the charge for supply of energy 
subject to the limitation rreijtionel m S 23 
Where the rate agreed and sanctioned by 


rovernnimt wav “as per unit flus Rs 5 
t r I n tl per kiliwatt of tlic rated capa* 
city of die eoisummg devices installed 
pfovKlcd the comb ned cliargcs shall not ex 
cecd the flat rate of 8 as per unit held, 
that the charges for actual consumption and 
kilowatt were two parts of tlic sane method 
of charging and ll at evrn if thy were 
different it \ is i» fro ttrrf of the Govern 
inert to fix them i ndcr S 23 (3) (c). 
Till wsttm ado) ted cannot be siid to 
amoiiit to 1 double systun of charge and 
the consim r is bouml to pay ilie charges 
as greed 3a C U N 933='S C MaS 

Sev 23 (3) (c) — S 23 (3) (r) contem- 
plates charges made on tlie basis of con- 
suiiipticn It docs not autliorise a licensee 
to Itvy 1 iin mum cliirgcs willioiit any agree 
ment with the consun cr Nor can the 
Ircnsoc invol c cl (c) of S 23 (3) to sup 
port Its claim for mir mum charges when 
the Lo al Government lias not exercised 
their lowers un Icr that clause by a notifica 
tion under it 63 Cal 1CM7=^0 C \V N 
789=1936 Cal 26i 

Sec 24 Powers undt— Naturc avd 
extent OF— CoNnn IONS nr exercise — Tlie 
power to discontinue s ipply to a premises 
IS power given in addition to tlic nglits to 
realise the arrears by a suit md tins statu 
torv power should be exercised m good 
faith and rcasonablv and only as a last re 
soft after all the formnhlies laid down in 
tl c Act had been conij lied with 62 C 885 
=39C\VN 526=61 C L J 111=1935 0 

Notict — The notice under this section is 
purely for the protection of the consumer, 
and no question of public policy is involved 
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*[sum, other than a charge for energy,] due from him 
Duconunmnce of supply to ‘o ^ ™ respect of the supply of energy to him, 

consumer neglecting to pay the licensee may, after giving not less than seven clear 
charge days’ notice m writing to such person and without 

prejudice to his nght to recover such charge or other 
sum by suit, cut off the supply and for that purpose cut or disconnect any electric 
supply-line or other works being the property of the licensee, through which energy 
may be supplied, and may discontinue the supply until sych charge or other sum, 
together with any expenses incurred by him in cutting off and re-connecting the 
supply, are paid, but no longer 

*[ (2)] ^[* *] Where any difference or dispute has been referred under 

this Act to an Llectric Inspector before notice as aforesaid has been given by the 
licensee, the licensee shall not exerase the powers conferred by this section until the 
Inspector has given his decision 

^[Provided that the prohibition contained in this sub-section shall not apply 
in any case in which the licensee has made a request in writing to the consumer 
for a deposit with the Electric Inspector of the amount of the licensee’s charges or 
other sums m dispute or for the deposit of the licensee’s further charges for energy 
as they accrue, and the consumer has failed to comply with such request ] 

25 Where any electric supply-lines, meters, fittings, works or apparatus 
belong ng to a licensee are placed in or upon any 
premises, not being m the possession of the licensee, for 
the purpose of supplying energy, such electric supply- 
lines, meters, fittings, works and apparatus shall not be 

liable to be taken in execution under any process of any Civil Court or in any pro* 
ceedings, in insolvency against the person in whose possession the same may be 

26 (i) In the absence of an agreement to the contiary, the amount of 

energy, supplied to a consumer or the electrical quantity 
contained in the supply shall be a'certained by means 
of a correct meter, and the licensee shall, if required by Uic consumer, cause the 
consumer to be supplied with such a meter 

Provided that the licensee may require the consumer to give him security 
for the price of a meter and enter into an agreement for the hire thereof, unless 
the consumer elects to purchase a meter 

(2) Where the consumer so enters into an agreement for the hire of a meter, 
iJie Jiccnsce jJiaJJ keep the meter correct, and, tn defaultofkis doing so, the consemer 
shall, for so long as the default continues, cease to be liable to pay for the hire of 
the meter 

(3) Wiiere the meter is the property of the consumer, he shall keep the 
meter correct, and, in default, of his doing so, the licensee may, after giving him 
seven days’ notice, for so long as the default continues, cease to supply energy through 
the meter 


Exemption ofelectnc supply 
lines or other apparatus from 
attachment in certain cases 


lEG REF 

• These words were subslitutcd for the words 
“other sum”, Act I ot 1933 

•This paraeraph was ontjinally a proviso and 
was nufnberesl sub-scclion ‘ (3) ”, ,bul 

• The words ‘ Provided that ” were omitted. 
tbiJ 

• Proviso added byS 10 \ct I of fpsi 


XOTHS 

in It So, it is open to the consumer lo 
waive the notice if he so desires a N.L 
J. 200=171 I C 6t0=lW7 Nag 379 
Sec 24 and Sch , Cl. (vl) —The 


licensee must bear the charge of the service 
line whether the consumer has paid the mi 
tial expenditure or not Tlie licensee can 
discontinue the supply of energy if the con- 
sumer’s installation is defective In case of 
any alleged defect, the licensee can refer the 
matter to an electric inspector and lie is to 
decide the matter If energy is supplied to 
the consumer knowing that the installation 
is defective, the consumer will not pay for 
*1 new fuse or cut out if the old melts on 
account of defective installation 45 I.C 
171 
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(4) Tlic or in) perron «!ul> auiljoiiwtl by ihc Jjwmtc rlnll, it my 

rcaioml Ic time mtl on informinr tlic romutner of Iu» intcnlion, Iii\c ncccsj to, 
and \k It lil>crt> to inspect ancJ tr»!, and for tint purpose, if he thinks fit, tike off 
and remoNT, in\ meter rrfcnrtl to in nilMfction (1) , md, except where the 
meter IS so hirctl ii iformid, ill msonal Ic expenses of, and incidcntil to, sucli 
inspecting, test inp, tiki n^ off ind remoMnp shill, if the meter is found to l>c otherwise, 
thin correct, l>c rccosTrcd from the coniumcr ind, sshcrc my difrercncc or dispute 
antes If to ih-” amount of such mioniMe expentes, ihc mifter sinll l>c referred 
to an niectnc Inspector, ind the derision of sticli Impcctor sinll lie fiml 

ProNidcd tint the liccnv^r ilnll not l>c it lil>crt> to like off or removT, my 
such meter if in> difTercncr or dispute of the nitiirc dcscrilicd in sul>-scciion (6) 
his insen until the muter Ini l>ren deienninet! is therein presided 

(5) A consumer sinll not connect my meter rcferml to in sul>scclion (i) 
with any clectnc suppl> line through whtdi cnerpy is supplied hy i licensee, or 
disconnect the same from in> lucli electric suppl> line, wiihoutRiving to the licensee 
not less tlian forty-eiphi hours’ notice tn wntinp of his intention 

(G) Wicrc iny difTcrcncc or dispute irises n to whether iny meter referred 
to m 8ul>-scction (i) n or is not correct, the miticr slnlt lie deaded, upon the 
application of either pirl>, hy in I lectnc Inspector, or hy 1 competent person 
spcaalty appointed hy the Prostncjil Coxernment in tins liclnlf, ind, where 
the meter has, in the opinion of sutli Inspector or person, ceased to be correct, 
sucli Inspector or person shall csiimitc the amount of the energy supplied to the 
coniumcr or the electrical qumiity coniiincd in the supply, dunnq such lime 
as the meter shall not, m the opinion of sucli Inspector or person, hive been correct, 
1^* • • • aj where the mittcr Ins been deciocd by any person oilier 
than the Clectnc Inspector, m ippcil shall he to the Inspector whose deasion 
shall in every ease be fmil but sivc as aforesaid the register of the meter shall, 
in the ibsence of fraud be conclusive proof of such amount or quantity 

*rPfovidcd that, before either 1 licensee or a consumer applies to the Electric 
Inspector under this suii section, lie shill give to the other party not fess than seven 
days* notice of his intention so to do) 

(7) In addition to any meter vvhidi may be placed upon the premises of 
a consumer in pursuance of the provisions of sub section (j), the licensee may 
place upon such premises such meter, maximum demand indicator or other appintus 
as he may think fit for the purpose ofa'ccrlaining or regulalmg either the amount 
of energy supplied to the consumer, or the number of hours during which the 
supply IS given, or the rate per unit of time at which energy is supplied to the 
consumer, or any other quantity or time connected with the supply 

Provided that the meter, indicator or apparatus shall not, m the absence 
of an agreement to the contrary, be placed otherwise than between the distributing 
mams of the licensee and any meter referred to in sub section (1) 

Provided also, that, where the charges for the supply of energy depend 
wholly or partly upon the reading or indication of any such meter, indicator or 
apparatus as aforesaid, the licensee shall, in the absence of an agreement to the 
contrary, keep the meter, indicator, or apparatus correct , and the provisions of 
sub sections {4), (5) and (6) shall in that ease apply as though the meter, indicator 
or apparatus were a meter referred to m sub section (1) 

Explanalton — A meter shall be deemed to be " correct " if it registers the 
amount of energy supplied, or the electrical quantity contained in the supply. 


LEG REF 

* The v/^rds on the has s of the previotn 
supply omitted by Act I of igaa 

* Th s proviso was added xbid 


NOTES 

Sec 26 (5) deals with a case of connect 
mg a new meter with the I censee s supply 


Ine R 31 (1) of the Electncity Rules on 
the other hand does not deal with cases 
whch S 26 (5) contemplates R 31 (1) 
deals w th the tampering of seals placed on 
a meter wh eh is already working There 
IS therefore no confl ct between S 26 (5). 
and R 31 (1) I L R (1939) Bom 496- 
e=4l Bom L R 878=1939 Bom 480 
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within the prescribed limits of error, and a maximum demand indicator or other 
apparatus referred to in sub section (7) shall be deemed to be “ correct ” if it 
complies with such conditions as may be prescribed in the case of any such indi- 
cator or other apparatus 

27 Nouvithstandmg anything in this Act, the Provincial Government may, 
by order in writing, and subject to such conditions 
area ^or^su°^ outside restnctions, if any, as it thinl s fit to impose, authorise 

area o supp y Jjcenscc to supply energy to any person outside 

the area of supply, and to lay down or place electric supply lines for that purpose 
Provided, first, that no such aulhonty shall be conferied on the licensee within 
the area of supply of another licensee without that licensee's consent, unless the 
Provincial Government considers that his consent has been unrcasonabl) withheld 
Provided, secondly, that such authority shall not be conferred unless the 
person to whom the supply is to be given has entered into a specific agreement 
With the licensee for the taking of such supply 

Provided, thirdJj, that a licensee on whom such authority has been conferred 
shall not be deemed to be empowered outside the area of supply to open or break 
up any street, or any sewer, dram or tunnel in or under any street, railway or 
tramway, or to interfere with any telegraph-line, without the written consent of the 
local authority or person by whom suth stieet, sewer, dram or tunnel is repairablei 
or of the telegraph authority, as the case may be, *fun)ess the Provincial Government, 
after such inquiry as it thinks fit, considers that such consent has been unreasonably 
wilhhela ] 

Provided, fourthly, that, save as aforesaid, the provisions of this Act shall 
apply m the case of any supply authorised under this section as if the said supply 
were made wiihin the area oi supply 


PART III 

Supply, Transmission and Use or Energy oy non Licen«ee« 

28 (i) No person, other than a heemee, shall engage in the business of supply- 

ing cnerg) with the previous sanction of ilie Prowncial 
Sanction requ red by non Government and m .accordance with «iuch conditions 
bccmcM m ccr at case Provincial Government may fix m this behalf, 

and any agreement to the contrary shall be void 

"p • * » • 

Provided that such sanction shall not be given VMthm the area for 
which a local authority is constituted, witlcut that local aulhoniy’s ccr'tnt, or 
within the area of supply of any liccmec, without that heen ee's err^mt, unic's 
the Provincial Government considers that consent has been unreasonal !y withheld 

(2) ^^herc any difftrcncc or dispute arises as to whether any prrsen is or 
IS not engaging, or about to engage, m the business of supply inp cnerf y williin the 
meaning of sub-«eetjon (i), the mailer shall bt referred to the Provii cial Govern 
ment and the decision of the Provincial Government thereon shall be final 


29 (i) Tlic local authority may, Ij order in writing, eonfer •’nd impose 

, I pon any person who has obtained ll c ‘aneticn of the 

breaV I p succt Provincial Govermium under scrtion 28 to iigagc in 

the business of supply mg rner{ y, ill or anv ofllu pewers 
and Iiabihlirs of a licensee under sections 12 to 19 I oth inclusive, ardllc provi ions 
of the *aul sect ons shall llicrrupon apply if such person vscrc a been te under 
Part n 

(2I A local authontv, not a hcemcr, for tl r purjio'c of iiglitinf^ 

any strict, l-’vt ibr powers ai d 1 r suliRci to tl c Inbilitiei rr'i ceiivi ly rerfrrrcd 


* A 't'rtJ Ly S 


UG ni I t 

13 Cif Aci 1 of IQ-'S • 


'11 r r rst proviso on tied 1 y S IT i! id 
'lie v»ttru aUo ' tniliiciJ ly th d 
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and impntrtl lij '•■'cti n» 12 to to l>oih inrlt» 'r, «o fir ''s ippliral Ic, >f i( %Ncrc a 
licensee iindrr Pift II 

(3) In olhr- tlnn Jin'* for vliirh k imdr h) stiI>-*fction 

(t), th'* ]>'*'^on rr'jvin'iliV for t ir rrp-nr rf •'nx «tn:ct rm\, 1 j% order m %%ntint^, 
corfrr and inp''»r tipon ••n\ o pmj*^ '■» to irin'mil ci rrp in 'ufli sircct 

'll! or inN of ilir po\MT^ inil InLilitir^ oJ i licri «'-r under section' 12 to 10 (both 
induu\r\ in 'O fT* *■' ihr r*'Tnr rrlilr to — 

(e\ oprnin” or btt-l in up of t’ ** ‘ml or ^n^Tm^nt of <ufli street, or 
(/’) IiM^q doun O' pi rm~ rlrctnr suj pUdiiKs in, iii’f'rr, riot '* cr rcro ' 
such sircct, o- 

(c) rcpiirine, -Itmn” or rrino\ir~ 'iirh clcrtnc «uppK*!inrs, and thereupon 
the proMsions of tl c 'nd '‘■etior^ ‘Inll, «n f r "t n''orc‘Tid, "'pp’j to sicli penon 
as if he \\ ere 1 licci'.'-e under I’l 1 1 


(4) If no order i« n^tle uiihm fourteen dn\s •'ftcr the recetp' cf nn appli- 
cation lor the same i nder ^u 1 >-'rc ton (l) or «i Infection (3), the order so applied 
for 'hall I>c dermcti to ln\c liern rrfi ed atd r\cr> order, '’tid c\cr> refusal to 
mil >* an order, under 'ul>-»rciion (t ; or ulv'ection (3), slnll be subject to rcvi'ion 
b) the ProMncpl Generntnent 


*[29\ Tlic proMsion^ 01 sub seniors {3) im 1 (4) of 'cction lO and of the 
/‘i/’/cmien thereto hall appl\ in ih case o‘'an> arnal 
App] nijon or»«i en lO 1 |,f,„ phecu b) an> railway adn inisii'’iion as defined 

inianw i) Section 3 of the Indian Railways Art, 1C90, as if 
references therein to the licensee ucrc references to the 

nuhva\ administration ] 


aenal I 
rsalMAja 


30 /i) No pcrsui other tlnn a licensee duly 

Conirot of tnnsmis on ar 1 ,,,(j 7^,) yi <]rr lliC ICtms ol hiS llCCn'C, «hall transmit 

ujeorenerB cncig> at a rate CNcecding two hundred and 

fifty uatts, — 

(а) in an> street, or 

(б) in an) place, 

(1) m uhich one hundred or mote person* arc likely ordmanlj to be assembi 

cd, or 

(u) ^^hlch is a facion iMihin the meamne; of tlic ^Indian Factories Act, 
•[igi i], or, 

(ju) lihjch js a mine wjtlun the rocanin" of tie ^Indian Mines Act, 190J, 

*[or 

(iv) to which the Provincial Government, by general or special order, 
declares the provisions of this sub section to apply] 

Without gisintj not less than se\cn clear da>s* notice in wTitmg of lus intention to 
the District Magistrate 01, in a Presidency town, ** *, to the Commissioner of 

Police and complying with such of the provisions of Part IV, and of the rules made 
thereunder as may be applicable 

Provided that nothini, in thia section shall apply to energy used foi the 
public carnage of passengers, animals or goods on, or for the lighting or ventilation 
of the rollin" stock of, an) railway or tramway subject to die provisions of the 
Indian Railways Act, 1890 

Provided, also that the Provincial Government may by general or special 
order and subiect to such conditions and restrictions as may be specified t! eiein, 
exempt fiom the application of ihis section or ol any such provision or rule as 


LEG REF 

* Inserted b> S 2 of Act XL of 1923 

* Sec new tl e Fac ones Act XXV of 1934 

* These f-’ores were substituted for the fgurcs 
iCCi by S 14 of Aci I of 192'* 

C C \1 —^98 


* See now the Ind an Mines Aci IV of 1923 

* The s ord or and sub-clause (i&) were 
inserted by Act I of 1922 

•Tie words or Rangoon were omitted 
byAO, 1937 


/ 


/ 
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aforesaid any person or class of persons using energy on premises upon or m con- 
nection with which it IS generated, or using energy supplied under Part II in any 
place specified in clause (6) 

(2) Where any difference or dispute arises as to whether a place is or is not 
one in which one hundred or more persons are likely ordinarily to be assembled, 
the matter shall be referred to the Provincial Government and the decision of 
the Provincial Government thereon shall be final 

(3) The provisions of this section shall be binding on the Crown 


PART IV 
General 
Protective Clauses 

31 No person shall, in the generation, transmission, supply or use of energy, 

in any way injure any raihvay, tramway, canal or 
Protection of railways and ^yater way or any dock, wharf or pier vested m or 
^ers** ‘ an controlled by a local authority, or obstruct or interfere 

with the traffic on any railway, tramway, canal or 

^vatcr way 

32 (1) Every person generating, transmitting, supplying or using energy 

(hereinafter m this section referred to as the “ operator ”} 
shall take all reasonable precautions m constructing, 
nailing 1 n« ^ laying down and placing his electric supply-lines and 

other works and m working his system, so as not 
injuriously to affect, whether by induction or otherwise, the working of any wire 
or Ime used for the purpose of telegraphic, telephonic or clectnc signalling com- 
mumcation, or the currents in such wire or line 

(2) Where any difference or dispute arises between the operator and the 
telegraph authority as to whether the operator has constructed, laid donn or placed 
his electric supply lines or other works, or worked his system, m contravention of 
sub section (i), or as to whether the working of any wire, line or current is or is not 
injuriously affected thereby, the matter shall be referred to '[the Central Govern- 
ment] , and '[the Central Government], unless *[it] is of opinion that the wire or 
line has been placed in unreasonable proximity to the electric supply lines or works 
of the operator after the construction of such lines or w orks, may direct the operator 
to make sucli alterations in, or additions to, his system as may be nccc^siry in 
order to comply with the provisions of tins section, and the operator shall make 
such alterations or additions accordingly 

Provided that nothing in this subsection shall apply to the repair, renewal 
or amendment of an) electric supply line so long as the course of the electric supply- 
line and the amount and nature of the energy transmitted thereby are not altered 

(3) ^V^le^c the operator makes default in complying with the requirements 
of this section, he shall make full compensation for any loss or damage incurred 
by reason thereof, and, where any dificrencc or dispute arises as to the amount of 
such compensation, the matter shall be determined by arbitration 

Explanation — For the purposes of this section, a telegraph line shall be 
deemed to be miunously affected tf telegraphic, telephonic or clccliic-signalhng 
communication by means of such line is, whether through induction or otherwise, 
prejudicially interfered with by an clectnc supply-line or work or by any use made 
thereof 

33 *f (0 If ''ny accident occurs in connection with the generation, trans- 


LFG prr 

* Sub^tilulrd by \ O 1937 

*Ttm v»ofdvsa!i,ul»jiiuir^f r tbc 1 e 


NOTFS 

. w • jn Sec 33 —It lias held under Ihe old sec 

llm Mbcv.^**le tion that its applcablly was not confined 

I of Act XjvXVIiI of 1^30 to the accidents occurring m connection with 

iub-w<iion wai iiilniiiuted liy Act I of the works of persons licensed under Parts 

^ '5 II and 111 of the Act nor to cases in which 
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mittmn, j«ppK or u»c of rnfrjr> «n, or in ccnncrtion 
ti \ |j,f ctccinc suppU lines or cnlicr 

Moris of -in) pcT»'>n. and the accident results or is 
lilcK to ha\T resulted in lots ofli^co' p^msl mjurj, stidi person slnll c»'"c notice 
of th** occur-mce, and of an) loss oflite or pcfsonsl injurs, £C \nll) cccasionetl b) 
th^ ncad'mt, in ruch fo*n and snthin such time and to sucli authorities ns the 
Prosnnaal C^sTmmrnt nn>, b\ penenl or specinl order, direct] 

(e) Th" Prosnnaal GosTmment mi), if it thmls fit, require an) Electric 
Insp*«o-, or an) other competent person appointed b) it in this bchnlf, to inquire 
and report— s 

(«) as to tbc cau«c of am nrndent ifTeciin^ tbe safet) of the public, \ilucls 
ma) hn\-c been occasioned b) or in connection s\ith the generation, immmission 
luppK or use of cirrg), or 

(6) as to tlic mmner in, and extent to, s'hidi the proxnstr ns of this Act or 
of an) licence or rules thereunder, so far as those provisions affect the safet) of 
anv person, have been complied uith 

34 (i) No person shall, in the genemtion, transmission, «uppl\ or use of 

Prohilrocn of TOnnret.on cnerg), pennit an) part ol his clcctnc suppK -lines to 
snih eanh, and pmurr fir l>c connected with earth except so far as ma) be pics- 
CosTTRneit lo irurrfere in cribed m this behalf or mav lie special!) sanctioned 
emaw eases fcfdefiuli. Pfovinaal Government 

(a) If at an) lime it is established to the satisfaction of the Provinaal Govern- 
ment — 


(o) that an) part of an clcctnc $uppl>-Iinc is connected with earth contrar) 
to the provis ons of sub-section (i), or 

(6) that any clcctnc suppl> lines or other works for the generation, inns- 
missiorv, supply or use of cnerg) arc attended vvitli danger to the public safety or to 
human life oi injunously alTcci an) icicgraph-hne, or 

(d that any elecu ic supp!) -hoes or other works arc defective so as not to be 
in accordance wuh the provisions of this Act or of any rule ihcrcundci, 
the Provincial Government may by order m writing speaf) the matter complained 
of and require the owner or user of sudi clcctnc supply-lines or oilier works to 
remed) It m sudi manner as shall be spealied in the order and may also in like 
manner forbid the usp of any electric suppi) line or works until the order is com- 
plied with or for sudi time as is spealied in the order 
Admtntslralion and nUs 

35 (i) The Central Government may for the whole or any part of Biitish 

Advisory Boards India, and eadi Provinaal Government may for the 

whole or any part of the province, by notification in the 
ofiiaal Gazette, i* • * constitute an Advisory Board 

(2) Every such Board shall consist of a chairman and not less than two 
other members 


* The words ‘ 
ihc case may be ’ 


LEG RZr 

or ihe local oHlcial Gazette, ob 
were oimltcd by A O , 1937 


NOTES 

the accident actually resulted in personal in 
lury or death See 39 M 686=18 M L 
J 150=30 I C 444 

Continuance in force op rules and re 

CULATIONS MADE UNDER ACT IX OP 1910 AND 
Act V OF 1923 — Rules made before the 
31st day of March 1937, under S 37 of the 
Indian Electricity Act, 1910 and regulations 
made before the 28th day of March 1937, 
under S 28 of the Indian Boilers Act, 1923, 


by the Governor General m Council slnll, 
on and from the said dates respectively, be 
deemed to have been made under the sud 
sections of the said Acts by tlie autliority 
substituted for the Governor General in 
Council by the Indian Electricity (Amend 
ment) Act 1937 and the Indian Boilers 
(Amendment) Act 1937, respectively, nnij 
shall continue to be in force until siipcrseilnl 
by rules or regulations made tinder the said 
sections of the said Acts by the CenttBl 
Electricity Board or the Ceniral Hodcrs 
Board as the case may be (pnie o 2 of 
Act XXIV of 1937 ) 
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*[ (3)1 The Central Government or the Provincial Government ns the case 
may be, may, by general or special order, — 

3[ (a) determine the number of members of \\hich any such Board shall 
be constituted and the manner m which such members shall be appointed ] 

«[ (ib) 1 define the duties and regulate the proceduie of any such Board, 

<[ (c) ] determine the tenure of office of the members of any such Board, and 
4[ (rf) ] give directions as to the payment of lees to, and the tra\elhng 
expenses incurred by, any member of any such Board m the performance of his 
dut) 


36 (i) The Central Government may, by notification m the official Gazette 

appoint duly qualified persons to be Electric Inspectors, 
Electric every Electric Inspector so appointed shall ®[in 

relation to mines oil fields and railwap] exerase the 
poMers and perform the function' of an Electric Inspector under this Act within 
such areas and subject to such restnciions as the Central Government may direct 

(2) The Provincial Government mav, by notification in the offianl Gazette, 
appoint duly qi aiified persons to be Electric Inspectors wiihm such area? as may 
be assigned to them respectively , and every Inspector so appointed shall ®[except 
m relation to mines, oil fields and railways] exercise the powers and perform the 
functions of an Electric Inspector under this Act subject to such restrictions as the 
Provincial Government may direct 

(3) In the absence of express provision to the contrary m this Act or any 

rule thcrcundc', an appeal 'half he fiom the decision of an Electric Inspector to 
the Central Goveinmcu: or the Provincial Govcinment, as the case may be if 

the Central Government or the Provincial Government, as the case may be, by 
general or special order, so duects to an Advisory Board } 

’[^CA (i) A Board to be called the Central Elec- 

tricity Boaid shall be constituted to cxeicise the powers 
conferred by 'cciion 37 

(2) The Central Ekcincity Boaid sha 1 consist of fifteen members namely — 

(a) a chairman to be nominated by ihe Central Govcrnm'’nt , 

(b) one member to be nominated by each of tlic Piovincnl Governments 
of Madra>, Bombay Bengal, the United Provinces, the Punjab, Bihar, the Ccrtial 
Provinces ®(and Bcrai], Assam, the North-West Frontier Province, Sma and 
O issa , 


Central Elecirtcity Board 


(A one mcmlicr, lioUing office for a period of three years to be nominated 
alternatively b\ the Provincial Governm nt o( D^lhi and the Piovincial Govern- 
ment of Ajmer Menvara , 

(f/) one member to be nominated by die Chief Commissioner of Pailvvays; 

and 


(r) one member to be nominated by the Chief Inspector of Mines 
(3) Anv vacinrv occurring in the Board oihrrwrc ll "’n by the expiry of 
the terra of ofTirc ol tlic member rrfcircd to in clause (r) of sub-scction (2), shall 
be fill d V soon a m iv be by a nominaiioti m-dc by the authority by whom tlic 
mcmbci v iritmg i fTire \^^s nomin'’tcd 

(}) IIic Ilaard shall have riill power to regulate by by-laws or olhcnvise 
its own j'r ri tlorv \ml the conduct of all Innmrvs to be trap'-artccl by it 

('•,’) Ih powci'' ol the Ccntr’l riectiicity Bja,rd may h' exercised not- 
witbstan'liii ’ am vneanrv m the Iloirtl] 


lie M r 

• S (t) ' 101 iiird b> S iG nf Act 

t <r I - 

• 1 1 , • ib PCI » ' ' icli or " I jm 

l^rr 1 n rpfi in ’•Pf J “ (•}) * ,», < 

•TVi« «Ij ixp < > I ' tirU 1,/ S iC of 
At I I f f t 3 

• n ' tri ir al <h<rpi («), (i) and (») v»tTe 


rc IrUcrPtl (/) (c) ni d (d) re ppciivclv tl>iJ 
» llip'r Wf rd< wpre ii «rlp 1 by A O , lof*? 

• n e word, ere in'crucJ S 17, of Acl I of 
lO--’ 

’ III 1 SPCIion w w tn'Pfic 1 by b 3 of Acl X 
of I«it7 

■ Tticjc wordj were injcrted to AO, ID37 
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37 (i) Tlic ! lrciririt> IlmrclJ rm> imkc ntlcs for the t hole or 

nin pirt of Driti^Ii liuln, to rcc^tilaic the generation, 
Fou-rfrir IVt>-I io tnaVe tnn'mi<tion, «L| pi) and iKC of cncrg) anti, gcncnll), 
” to caT) out ih" purpo<c< and thjrcis of this Act 

(2) In partiailir and SMthoul p’rji dice to tlic gerenhty of the foregoing 
poavrr, Mich nil'-s — 

(<:) prr cnl>c the form of apphni ons for licenses and the pasments to be 
made in re prcl thrrrcf , 

(f-) re^ajlaic the puhhc.ation of iio'irra , 

(c) prc'enbe the mann'T in which objections with reference to an) appli- 
cation under I’a'-t IT "re to be n ade , 

((^ pm\idc for the prej araiion and sulimtssion of accounts by licensees in 
•a sp'cifrd form , 

(c) ptiNide for the securir" of a renilar, constant and sufUcicnt supply of 


! rr, PI r 

«T!r- n! X r 1 O 

G -V -rnor < «• rr-il i > ( ’ ' 

of \rl \ ^ 

M1T1 '' 

Sec 37 — The Powc lo mate i tral 
rubs for the whole of Brit 'h Ii d a or 
cen iJeralb part of u ea -ct ate laca! 
control ard il e con i lerai n « f it c liat 
local eo" ' t ni« an c ar\ I eca e i 
tl e r 1 c nc tl e c I ct c c i an irt t m 
powetl to 1 a\ at era! aioi i 
where with n tl c i a it ot Madras they arc 
not free from the ordmarj control of the 
lo-al authority in respect of the steam boiler 
which they use to preside motive power for 
Rcneration 1(1^1) 6 A C 193 Ref j 
Nor dees the fact that it is a company of 
public utility with compulsora oblisations to 
the public confer on it immunity from the 
control of the local aiithorifa f(IS99) 2 
Q B 664 (1909) 2 k B /•14 (1900) 82 
L T S62 (1909 ) 2 K B 138 (1903 ) 8g 
L T 772 Ref 1 54 J' 364=1931 Mad 152 
=60 M L J 551 

Rules 31 and 37 — The provisions of R 
31 deal with the point of commencement of 
supply of energy by the licensee to the con 
Sumer and not avith the quest on of control 
over an electric line as a matter of fact 
R 31 IS one of the rules relating to the con 
difions of supply which is a matter of con 
cern between the licensee and the consumer 
rather than a matter affecting the public, 
whereas R 37 is one of the rules of pre 
caution for the safety of the public 1933 
R 70=11 Rang 162=34 Cr L J 1040 R 
37 applies to all electric supply lines and 
in considering whether the case is govern 
ed by R 37 or not it is unnecessary to de 
termme whether the line in question is a 
service line or not Under R 37 the been 
see IS responsible that all electric supply 
lines under his control, even if they are on a 
consumers premises, are maintained in a 
safe condition In truth and in fact the 
consumer gets the use of the control of the 


fVrlrc <iirrent 0"l> wlicn it reaches his 
'Witch an! rot as stvm as tl passes through 
t) r mrire It R 1(2 9ri* risi* 4| Rom 
I I 8"^ The con entioa that if the coa 
' I- rr elects to fake a ‘upplj of crerpv from 
he l•-e1<e-s distribjlmg man at an> point 
oitside hts premises and receives llie «up 
ph through the licensees meter, and tliere 
after it is comejed ihreugli a line which 
I as l>ccn constriieffd b> the cons incf and at 
1 s COM the obligation to keep in a safe 
« la 1 tion the 1 ne and works from the point 
of commencement of supply (i e the meter) 
to the cons imcr's premises and also the line 
and works on the consumers premises is 
cast upon the consumer ard not on the been 
sec cannot be accepted for it runs counter 
to the object and effect of the Electricity 
Act The 1 ccnsce is not entitled b> agree 
m nt with the consumer to release himself 
from the obligation to see that llie line ap 
paratus and works by which electricity is 
transmitted so long as he retains control of 
them are maintained m a safe condition be 
caise this obligation is cast upon him not 
m-'-ch for tlic benefit of the consumer and 
tl e I cnscc but also for the protect on and 
m the interest of the public generally Where 
therefore the licensee allows the stay wire 
in the road to be in an unsafe condition the 
licensee fads to perform an obligation im 
posed upon him under the Act and is giiiltv 
of a breach of R 37 and can be convicted 
under R 107 But a conviction in the alter 
native under R 107 and 5 47 however is 
not in accordance with law for the case 
falls neither under S 236 nor S 367 (3) 
Cr P Code 1933 Cr C 477=1933 R 70 
The evidence for the prosecution showed 
that when the officials of a licensee com 
pany visited the premises of the accused the 
^eals which the company had affixed to the 
meter placed upon the premises of the ac 
cused had been removed field that the 
accused must be held responsible for remov 
mg these seals and that his conviction under 
R 106 read with R 37 (4) was justified 
1161 C 889=1929 L 867 
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^ . deemed to have committed tlirft %\jthtn the meaning 

c o energy of the Indtan Penal Code , and the existence of artificial 

means for such abstraction shall be primajcae evidence of such dishonest abstraction 


40 Wliocver maliciously causes energy to be \\astcd or diverted, or, with 

intent to cut off the supply of cnergv, cuts or injures, 
Penalt> form 2 hc>ously\va 5 t qj. attempts to Cut or injure, any elcctnc suppl\-hne 
.ns cncTO or ,njur.ns work, u.th impriromncit for o 

term which may extend to two years, or with fine winch may extend to one thousand 
rupees, or with both 

41 Whoever, m’contraven’ion of the provisions of section 28 , enrnges in the 
business of jupplying^cner^ shall he punishable with 

suppl) of energy by non 
licensees 


in the case of a continuing contravention, with a dailv 
fine winch may extend to three hundred rupees 


NOTES 

Buiiuen or pnoor — Ciucumstantiau evi 
pence — S 39 does not remove from prose 
cution the burden of proving an offence 
against an individual Such proof must 
naturally be circumstantial m character 
Where the person charged is the lessee or 
owner of the hou^e and the consumer of the 
electricity (that is the person who is o'!! 
cially on tlie compinj s boohs as the con 
sumer m the particular house) and where 
there i» a large and obvious erection on the 
roof of the house or in an\ part of ihe 
houec wh"re it could rot posstbb e«cnpe the 
Tiotic* of the consumer and where m nddi 
lion the per«on chargM is the only person 
who would gam adsantage from the theft 
of the c!*ctricit> the cliarge tinder S 39 is 
made out 146 I C 814=1933 ALT 117o 
S 39 does not *aj that dishonest abstrac 
tion or consumption or use of energy is 
tl eh S 39 means no more than that the 
offender is to be tried m the stm* wvv as 
if he had committed the offence of tlmft 
1936 Cal 743 Abstraction is not alwass a 
necessary ingredient for an offence under 
S 39 The consuming of electricity and 
the regular caus ng of the record of that use 
in til" shape of the figures on the dnls m 
the meters to be altered amounts to a dis 
honest user with n the meaning of S 39 
and the persons ctusing or allowing the 
alteration of the figures on the dial must be 
deemed to have committed theft wilhm the 
meaning of S 379, Penal Code 1936 C 
753 

Offence undeb SEcnov — Consumer 

UStXC FIXCTRICAL MACHINEnV— Fono fide 
CONnucr — A consumer emplojing electrical 
machinery is entitled w tli n his own pre 
miscs to use all reasonable tests which might 
be necessary to discover a defect It is not 
obligatory on any one whatever machinery 
he may happen to use to call in an expert on 
every occasion when something goes wrong 
A man IS entitled if he is able, to remedy 
defects himself in his own plant If m the 
electric supply, it is reasonable for a con 
sumer to use an elcctnc lamp and he bona 
fide uses a lamp for diis purpose without 
permission, S 23 has no application nor is 


lie guilt) under S 39 as his a-tion do-s not 
amoant to dishonest abstnction of the com 
nn> s electric energy 151 I C 19=35 Cr 
I I 127-1=1934 \ 320 

Secs 39 and 44 (c) — S 39 di=pen 1 $ 
with direct proof of abstra-t on by the ae 
ciiscd person but does not ndicitc the per 
son who IS to be held liable for the eon 
structnc abstraction S 44 (e) also 

enables a presumption to be raised under 
certain circumstances that the prevention of 
a meter from dulj registering j self has been 
knowingly md wilfully caused by tie con 
sumer m who»c custody or con’rol the netcr 
I' povcl to be But the prosecution can 
not aval 1 elf of this slitufory p-e«ump- 
tion as n-’am I an accus'd person unless 
th't person is shown to be a consuni“r v/itliin 
the meaning of S 2 (e) 1938 P W N 

’82=19 Pat I T 141=A I R 1938 Pat 
243 Where an offeree falls under both 
Ss 39 and 44 (e) the mere fact that a 
charge could have been made under S 44 
fc) docs not prevent a charge mnde under 
S 39 from being properly made cspeciallv 
where the offence und-r S 39 is clearlv 
established S 39 is in fact the major 
offence 65 I A 158=42 C W N 621 = 
1938 P C 130= (1938) I M L J 647 (P 
C ) Sc 39 and 44 E'ectricity Act are to 
be cons dered as separate enactments for 
purposes of S 26 General Clauses Act 
1936 Cal 713 

Secs 39 and SO Theft of electtiic 
ENERGY— Persons vuthobised to prosecute 
39 creates m offence and prosecution 
for the theft of elc'-tric energy can be in 
stituted onlv by one of the persons mention 
ed in S SO Where the prosecution is not 
instituted at the instance of the Government 
or an Electric Inspector but by the Execu 
live Officer of a Cantonment Board who are 
licensees for distribution of electric energy 
u® P™^^®dings are liable to be quashed m 
the absence of evidence to show that the 
Executive Officer has autlionty from the 
Board to institute the proceedings as he 
carniot be deemed to be an aggrieved person 
within the meaning of S 50 37 P L R 
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37 'i' T'-'* .*• r-'— r"\ mVc nilr< for tlir whole or 

a-\ p*t < r »n*’i Ir to tr^olite the prortalii'ii, 
r -i - ^.3~ 1 0-5^ » I'-i! t «'• offT % .ti <1, irnrrallj, 

^ I cJ--^ ri t - p 7 P«' '•« at 1 < 1 of tint Art 

-• I_ » _t p^ \ ’ CO to tlie cci er'!il> of llir forcj oum 

* h r-i\-— 

. ^ ^ - r — ^ pe -p-' cT r-< f - I cr-' s ai <1 il •■ I ■'\r rtit^ to he 

r-id- 1- ♦~-w— • t* , 

{I — — - i' >• j*' ’ ' • 

|V- jP r'^-ctioi% wjth rc‘’rTrrr to rtu npj'h- 

cat.''- L~d~ r — 11 -“r •'x r"* *'* ; 

(,- r-,- i’ «- i-ntj'- a-d -t " n if rrroti-tj I % licrnxrrs in 

a '*“£ f'-'—i ; 

'r ’■‘c d- '"r* o'" a fr-T rot rt tl wif cien*. !ijppl\ of 


icr. 

vw, c J ,^t » ' 

t ' \ r' . 

\nTl-« 

S“c 37 — ’TTie !’cx f o r“tlf i ~ r^l 
— *•$ fo* t*"* w*'o’e of T'!* 'S l-d a e* 
c—, ’--i'’* -i-t cf It ra— e* r- Ic 1 *1 
CC“ c’ t“(1 tl « cr- l ’*1 r- « f X 

Ivn! c^ ' I I — <«T^ ! <■ 3 •* 

t**e ” 1 e“ t‘ e diet re r t* 

ro 'fc 1 to 1 a%e 1 c "f ■' to 

vlic'e with n the I -its ot Malta' th s ao. 
rot free fro-t the ordirarv co-t'ol of tl 
!c-al auMiorin n respect of the <trtm I'otlcr 
X II ch the> i.«e to protidc noitve power for 
jr-neratioo I(lSSl) 6 AC IW Ref ) 
So- d-CS the fact that it is a comoani of 
pi,b’ c i tilit) s ith conpulsorN obhganors to 
tlie pabhc confer on it immnnrt> ft'tn the 
control of the local aiitliorit\ I(l^*y)) 2 
Q B 661 (1909) 2 K B 744 (1000> « 
L T 562. (1909) 2 KB 13S (I90t) fS 
L T 772 Ref 1 54 M ’61-1931 Ma 1 152 
=60 M L J 531 

Rules 31 antj 37 — The provisions of R 
31 deal willi the point of commencement of 
supply of energy by the licensee to the con 
Sumer and not with the question of control 
over an electric line as a matter of fact 
R 31 IS one of the roles relating to the con 
ditions of supply winch is a matter of con 
cern between the licensee and the consumer 
rather than a matter alTcctirg the public, 
whereas R 37 is one of the rules of pre- 
caution for the safety of the public 1933 
R 70=11 Rang 162=34 Cr L J 1040 R 
37 applies to all electric supply lines and 
in considering whether the case is govern 
cd by R 37 or not it is unnecessary to de 
termme whether the line in question is a 
service line or not Under R 37 the licen 
see IS responsible that all electric supply 
lines under his control, even if they are on a 
consumers premises, are maintained in a 
safe condition In truth and in fact the 
consumer gets the use of the control of the 


<’ -fr < *ff-{ r- 1 » s ' — t I* rrs ’ f« 1 m 

.V. ,, f’ *1'? ’Vr.'rVi‘r41 Tr-,' 

I I Tl * cr- -n — t' 1 ' if |1 e cn 

^ <1 etx to fi - a . - , nf err x f'nn 

I • I ^ « I I * t p ^ p-int 

. fx 1- 1 ' f ri- xt« n- I r re les «' p » -x 
tlx t‘ r h i' p I rnxp * n'fpr in I ll -rp 
liter «t IX Cl 1 fxr 1 tl I h a I -P wh ch 
' ' I n n t lilt- IP* n I It 

' fl n n to kiei n i xifp 

1 ’ ‘ 1 ' X 1 1 \x kx fr< M th (oi It 

' * 11 ml 1 1 xni -xl (t r the n itcr) 

»» nn inurspiui i x 1 1 ] also the line 
in I works on the ciniirurs prpmixps is 
list upon ihp consiintpr and not i n ll e li cn 
ronnot le accepted for it runs it n’er 
to till ol ject in 1 pfTpct of the I Ici Irn. tj 
\xt Tlif lippnspp IS not inliilpd Is nqrce 

II It with tie ponsiiniir to relrisc hinisclf 
f rx tl e fxhhvUnxn to sit tint the hot ap 

I intis in I wxirkx h whah elcctricit> is 
tri snitu I o long ns he retims control ot 
lUm ire iinintiincd in i sife condition le 
viisr this ohligHion is cist upon him not 
ni pK for the benefit ot the consumer and 
tl «. cisce but list! for the prolerlion md 
m tlie interest of the public gencnllj Where 
tliercfore the licensee allows the slij* wire 
irt th“ roid to be in m iinsite condition the 
licensee fads to perform an obligation im- 
posed upon him under the Act and is giiiltv 
of *1 breach of R 37 and can be convicted 
under R 107 But a conviction in the alter- 
native under R 107 and S 47 however is 
not m accordance with liw, for, the case 
falls neither under S 236 nor S 367 (3) 
Cr P Code 1933 Cr C 477=1933 R 70' 
Tie evidence for the prosecution showed 
tpat when the oflicials of i licensee com 
pany visited the premises of the accused the 
sfals which the company had ilTixed to the 
meter placed upon the premises of the ac 
cused had been removed Held that the 
accused must be held responsible for rernor 
mg these seals and that Ins conviction uni^ 

B 100 read with R 37 (4) was justi^ 
1161 C 889=1929 L 867 
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energy by licensees to consumers and for the testing at various parts of the system 
of the regularity and sufficiency of such supply, and for the examination of the 
records of such tests by consumers , 

(/) provide for the piotection of persons and property from injury by reason 
of contact with, or the proximity of, or b> reason of the defective or dangerous 
condiuon of, any appliance or apparatus used in the generation, transmission 
supply or use of energy , 


Rule 40 A — Bombay Government Norm 
CATION DATED IS II 1934— THEIR OWN 
WORKS — Interpretation of — Works — 
Meaning of — The words tlieir own 
works in the notification dated IS II 1934 
issued by the Government of Domhaj under 
R 40 A of the Electncitj Rules 1922 can 
not be interpreted as being limited to works 
earned out on the premises of the various 
bodies referred to there The words mean 
works carried out by the exempted bodies 
themselves or perhaps works belonging to 
them, and by works is meant the kind of 
works referred to in the rule and not the 
kind of works referred to in the definition 
in the Electricity Act 43 Bom L R 99 
1941 Bom 100 Sec aho I L R (1939) 
Bom 496 

Rule 48 of the Indian ELEaRiciT\ Rules 
1937, introduced by the Notification dated 
27 3 1937, did not come into force until 
22 3 1938 and R 48 cannot therefore apply 
to any installation works carried out before 
22 3 1938 and after March 1937 Nor 
would the old R 40 A of the Electricity 
Rules 1922 would apply because under the 
Notification of ^ 3 1937 the old R 40 A 
was superseded when the new rules were 
made applicable on 27 3 1937 S 24 of the 
General Clauses Act of 1897 is of no avail 
m such a case and R 40-A of the old cannot 
be regarded as superseded only when the 
new K 48 came into force because the 
notification of March 1937, expressly super 
seded the rules of 1922 43 Bom L R 99 

=1941 Bom 100 

Commercial premises in the context of 
the classification rules for electric suppiv by 
an electric licensee means nothing more than 

premises used for purposes of business 
The words cannot be read as being in con 
tradiction to trade premises Premises u^ed 
for running a coffee liotsi must be regarded 
as Commercial premises for the purpose 
of fixing rates for the supply of electric 
energ> 1941 M W N 253=53 L W 359 
= (1941) 1 M L J 411=1941 Mad 439 

Rule 106 FR^MED t nder Act — Quaere — 
Whether R 106 of tl e rules framed under 
the Flectricity Act is ultra vires of the rule 
making power conferred b> S 37 (4) 172 

I C 940=39 Cr L J 206=18 Pat L T 
986=A 1 R 1938 Pat 15 The definition 
of ‘consul icr* includes any person who is 
supplied with cnergv by a licensee and any 
person whose premises are for the lime 
being connected for the purposes of a supply 
oi energy with the works of the licensee 


Therefore m a prosecution for offences 
under sec 44 and R 106 prwia facte it 
should be enough to prove cither tint energy 
was supplied for the use of the persons or 
that the persons were owners or occupier* 
of premises connected up with the licensees 
electric system 172 I C 940=18 Pat L 
T 986=1938 Pat 15 It is clear from the 
provisions of S 37 of the Electricitv Act 
lhat R 106 was one which the Government 
of Ind a had power to make and the neccs 
sity of a rule fixing rcsponsibi1it> for the 
mtegntj of the seals of the meter fixed on 
the consumer s premises is obvious It is 
equatl) obvious that in case of a conviction 
under R 106 although the breaking of a 
seal on a meter fixed on a consumer s pre 
mises IS sulTcienl to render the consumer 
liable to a fine the fine would be adopted to 
the circumstances of the rise 151 I C 
1039=1934 N ^5 Rule 106 is unreason 
able and repugnant to the general principles 
of law and is in excess of the powers con 
ferred by S 37 (4) It is nlso inconsistent 
with the provisions of S 44 of the Act 
Conscfjuentlj this rule is uUro ttres of the 
Gov ernor General m Co incil and is there 
fore mval A 12 R 515=35 Cr L J 1364 
=1934 R 178 

Rule 107 — R 107 framed under S 37 of 
the Act imposes penalties only on licensees 
and owners (i e experts) It is not appli 
cable to consumers who are not experts 
The only rules which anj non expert can 
observe are Rr 29 and 40 A which are pro 
vided for by Rr 106 and 106-A 60 Bom 

770=37 Cr L ; 1124=38 Bom L R 434= 
1936 Dom 327 

Under R 123 it is not the workman who 
actually carries out the installation that is 
guilty of any oJTence it is on’y the person 
undCT whose immediate supervision the 
work IS earned out tliat is I able to punish 
ment under the rule I L R (1940) All 
67=1940 All 5=1939 A L J 1032 

Rule 62 (3) (o) Liability under — 

Civil RIGHTS —The civil rights of a person 
would not m any way protect him against 
criminal liability for his acts and omissions 
under R 62 (3) (d) of the Indian Electn 
aty Rules He has every right to move 
against ihe Electric Supply Co to have the 
wire removed from over liis land but the 
wire being where it is I e is not justified in 
law in effecting additions and alterations m 
his house making the aerial I ne running 
owr land access ble otherwise than by the 
aid of a ladder or other special appliance 
15 Pat L T 761=1934 P 523 
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(f) for pvirpo'r^ of electric traction rc{;\il.-vlc the cmplo^Tncnl of insulated 
returns, or of uninstiKiiccl mct.iIHc returns of lov. rcsist.inrc, in order to prc\cnt 
fusion or injurious clcctrol)tic action of or on mct.illlc pipes, structures oi subs- 
tances, and to mirimisc, as far as is rcasonablj* practic.nb!c, injurious interference 
nidi the electric wires, supplj-lincs and apparatus of parties other dian the owners 
of the electric traction s)*stcm, or with the currents therein, whether the earth is 
used as a return or not ; 

(fc) proNidc for presentinst tclr^apb-Unes and magnetic obscT\*atoric 5 or 
laboratories from being injuriously afTcctcd by the generation, transmission, supply 
or use of energy* ; 

(i) prescribe the qualifications to be required of Electric Inspectors ; 

(j) autliorizc any Electric insiycior or other ofilcer of a specified rank and 
class to enter, inspect and examine any place, carriage or vessel in whlcJi he has 
reason to belic\-c any appliance or apparatus usrd in the generation, transmission, 
supply or use of energy to be, and to carry out tests therein, and to prescribe the 
facilities to be given to such Inspectors or olTiccrs for ilie purposes of such exa- 
minations and tests :*• 


(L) authorize and regulate the levy of fees for any sucli testing ot inspection 
and, generally for the scrv*jces of Electric Inspectors under this Act ; *[and 

(f) provide for any matter which is to lie or may be prescribed ; 

(3) Any rules made in pursuance of clause (/) or clause (A) of sub-section 
(a) shall be b'nding on the Crow’n]. 

*[ {4) ] In making any rule under this Act, the *[CcntraI Electricity Board] 
may direct tnai every breach thereof shall be punishable with fine which may 
extend to three hundred rupees, and, in the case of a continuing breach, vrith a 
further daily fine which may extend to fifty rupees. 

38 (»). The power to make rules under section 37 
Further provuions mpect- shall be subject 10 the condition of the rules being made 
ing rula previous publication. 

(2) Tlie date to be specified in accordance with clause (3) of section 83 
of the General Clauses Act, 1897, as that after which a draft ol rules proposed 
to be made under section 37 will be taken into considcrafon shall not be less than 
three months from the dale on which the draft of the proposed rules was published 
for general information 

4 [* • • • • •] 

«[ (2) j All rules made under section 37 shall be published in the Gazelle 
of India, and on such publication shall have effect as if enacted in this Act. 

Criminal Offences and Procedure 

39. Wliocver dishonestly abstracts, consumes or uses any energy shall be 


, LEG REF. 

' The word " and ” was omitted by S 18 of 
Act I of 1922 

* The word “and”, clause (/) and sub*scction 

S 3) were inserted and the original sub-seclion 
3) was rc*mimbered (4), tbid 
* These words were subsCiluled for the svords 
Gosemor-General m Council” by S 4 of Act 
X of 1937 

* Sub-seciion (3) was omitled and the onginal 
aub-seclion {4) re-numbered (3) by S 5 oi Act 
, X of 1937 


NOTES 

Secs 37 and 38: Rules u^DER.— Vali- 
dity of rules made and duly published by the 
Governor-General can be canvassed m a 
Court of law. 12 R. 515=35 Cr.L.J. 1364 
^1934 R. 178. The definite policy under- 


lying the penal rules framed under S. 37 
IS to make licensees and owners who are 
experts, having, or supposed to have some 
knowledge of the technical matters relating 
to electricity liable for breaches of tlie 
rules. An owner as defined under the rules 
IS a sort of quasi-hcensee; a person who is 
not a licensee, but authorised by Govern- 
ment under Part III of tlie Act to supply 
energy. The rules, however, clearly are not 
part of the Act, and the provision in S. 38 
(4) giving them the same force as if they 
liad been enacted by the Act does not make 
them so. 60 Bom. 770=37 Cr.L.J. 1124= 
38 Dom.L.R. 434=1936 Bom 327, 

Sec 39 — The word "dishonestly” is a 
legal expression having the same sense as 
that in which it is used m the Penal Code. 
27I.C. 591. 
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TT, f, deemed to have committed theft withm the meaning 

^ of the Indian Penal Code , and the existence of artificial 

means for such abstraction shall be pnma Jacie evidence of such dishonest abstraction 


40 Whoever maliciously causes energy to be wasted or diverted, or, with 

intent lo cut off the supply of energy, cuts or injures, 
Penilt> formahciousJywa^t- attempts to Cut or injure, any electnc supply-line 

mg energy or injuring wor works, shall be punishable with imprisonment for a 

term which may extend to two years, or with fine which may extend to one thousand 
rupees, or with both 

41 Whoever, m’contravention of the provisions of section 28, encages in ihe 

‘ business of supplying energy 'ball be pumdnblc with 
Penalty^ for unnuihonsed fine which may xixtcnd to tiircc tliou^and rupees, and, 


iuppb of energy by 


in the case of a continuing contravention, with a dailv 
fine which may extend to th-cc hundred rupees 


NOTES 

BuruEN or moor — C ibcujistantial evi 
DcxcE — S 19 does not remove from prose 
cution tlie burden of proving an offence 
against an individual Such proof must 
naturally be circumstantial m character 
Wiere the person charged is the lessee or 
owner of tiic house and the consumer of the 
electricity (that is the person who is offi 
cially on the companj s books as the con 
Sumer in the particular house) and where 
there is a large and obvious erect on on the 
roof of the house or in anv part of the 
hoJ«e wh»re it could not possiblj escape the 
notice of the consumer and where in addi 
lion the person charged is the only person 
who would gam advantage from the theft 
of the ebctrici'y the charge under S 39 is 
made out 146 I C 814=1933 A L J U7a 
S 39 does not saj that dishonest abstrac 
tion or consumption or use of energy is 
theft S 39 means no more than that the 
offender is to be tried tn th- «am» way as 
if he had committed the offence of theft 
1936 Cal 753 Abstraction is not alwavs a 
necessary ingredient for an offence under 
S 39 The consuming of electricity and 
the regular causing of the record of that use 
in th" shape of the figures on the dials in 
the meters to be altered amounts to a dis 
honest user within the meaning of S 39 
and the persons caus ng or allow ng the 
alteration of the figures on the dial must be 
deemed to have committed theft wilhm the 
meaning of S 379 Penal Code 1936 C 
7S3 

Offence under Sccnov — Consumer 
USING ELECTRICAL MACHINERY — Bond fde 
CONDUCT — A consumer cmplojing electrical 
machinery is entitled witlim lus own pre 
miscs to use all reasonable tests wrhich might 
be necessary to discover a defect It is not 
obligatory on any one, whatever machinery 
he may happen to use to call m an expert on 
every occas on when something goes wrong 
A man is cntillcd if he is able, to remedy 
defects himself in his own plant If in the 
electric supply, it is reasonable for a con 
sumcr to use an electric lamp and he bona 
fide uses a lamp for this purpose wnthout 
permission, S 23 has no application nor is 


he guiltj under S 39 as Ins a-tien docs not 
amount to dishonest abstraction of the com 
nn> s electric energy 151 I C 19=35 Cr 
L I 1274=1934 \ 320 
Secs 39 and 44 (c) — S 39 dispenses 
wall direct proof of abstrv-tion by the ac 
ctised person but does not indicate the per 
son who IS to be held liable for the con 
struclive abstraction S 44 (c) also 

enables a presumption to be raised under 
certain circumstances that the prevention of 
a meter from duh rccistenng itself Ins been 
knowinglj and wilfully caused b> tie con 
sumcr in whose eusfodj or con'rol the neler 
Is p ovcl to be But tl e prosecution can 
not avail i <c!{ of this statutory p-tsump 
tion as against on accus'd person unless 
that person is si own to be a consum'r within 
the mean ng of S 2 (c) 1938 P W N 

182=19 Pat I T 141=A I R 1938 Pat 
243 Where an offeree falls under both 
Ss 39 and 44 (c) the mere fact that a 
charge could have been made under S 44 
(f) does not prevent a charge made under 
S 39 from being properly made espec allv 
where the offeree under S 39 is clearlv 
established S 39 is m fact the major 
offence 65 I A 158=42 CWN 621 = 
1938 P C 130=(1938) 1 M L J 647 (P 
C ) Sc 39 and 44 EIcctricit> Act are to 
be considered as separate enactments for 
purposes of S 26 General Clauses Act 
1936 Cal 7a3 

Secs 39 and SO Theft of elfctric 
ENERGY — ^Persons vuthorised to prosecute 
— S 39 creates an offence and prosecution 
for the theft of electnc energ> can be in 
stituted only by one of the persons mention 
ed m S 50 Where the prosecution is not 
mstituted at the instance of the Government 
or an Electric Inspector but by the Execu 
tive Officer of a Cantonment Board who are 
licensees for distribution of electric cnergj 
the proceedings are liable to be quashed m 
the absence of evidence to show that the 
Executive Officer has authority from the 
Board to institute the proceedings as he 
cannot be deemed to be an aggrieved person 
within the meaning of S 50 37 P L R 
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S. 44] Tun Etj-cTKiciTv Act (IX or 1910). 

_ I’cnilt) for PT ilfftT* 

tin fuppl) or for nrm-com* . 13 , Uliocxxr — 

piiancT VTih order, 

(fl) bcin:; a liccnw, s.n\T ns pcrmiltcd under section 27 or section 51 or 
by his license, supplies cnci^* or laj-s down or places any electric suppl)*Iinc or 
w-orks outside the are.i of suppi) ; or, 

(i) being a licensee, in contrasxntion of tlic prosisions of this Act or of the 
rules thereunder 01 in brcaclj of the conditions of his license and ssithout reasonable 
excuse, the burden of prosing sshich shall lie on him, discontinues the supply of 
energy or fails to supply cnerg)’ ; or 

(c) makes default in complying with any order issued to him under section 34, 
sub»section (2) ; 

shall be punishable with fine which m.ay extend to one thousand rupees, and, in 
the case of a continuing ofTcncc or default, with a daily fine which may extend 
to one hundred rupees. 

43. ^\^locvcr in contras cntlon of the prosisions of section 30, transmits or 
uses energy* without giving the notice required thereby, 
rm.lty for 111.5,1 iranimiv shnll b. punishable sslUi fine sshidi may extend to 
Jive hundred rupees, and, in the case of a continuing 
ofTcncc, with a daily fine whicli may extend to fifty rupees. 

Penalty for interference with 

meters or licensee's works and 44 . Whoever— 

for improper use of energy. , 

(а) connects any meter referred to in section 26, sub*scction fi), or any 
meter, Indicator or apparatus referred to in section 26, sub-section (7) with any 
electric supply-line ilirough wlucli energy is supplied by a licensee, or disconnects 
the same from any such electric supply-hnc, without giving to the licensee 
forty-eight hours* notice in writing of Iiis intention ; or 

(б) lays, or causes to be laid, or connects up any works for the purpose of 
communicating with any other works belonging to a licensee, without such licensee’s 
consent ; or 

(f) maliciously injures any meter referred to m section 26, sub-section (i), 
or any meter, indicator or apparatus referred to jn section 26, sub-section (7), 
or wilfully or fraudulently alters the index of any such meter, indicator, or apparatus, 
or prevents any such meter, indicator or apparatus from duly registering ; or 


NOTES. 

Sec. 44 — ^The latter part of S, 44 of the 
Act does not exonerate the prosecution from 
discharging the onus which lies on it to show 
that there has been improper use of the 
energy of a licensee, but merely provides 
that m case there has been such improper 
use, the consumer himself will not be able 
to avoid the liability by saying that the 
energy was used by some person over whom 
he bad no control ILK. (1^10) 2 Cal 
571. Presumption under — ^When to be 
raised — not available against a person not 
proved to be consumer. 1938 P.W.N, 182 
=19 Pat.L.T. 14I=193S. Pat. 243 See 
also I.L R. (1940) 2 Cal. 571. In prose- 
cution for offences under this section frtma 
faese it is enough to prove either that energy 
was supplied for the use of the persons or 
that the persons were owners or occupiers 
of premises connected up with the licensee's 
electric system. 1938 Pat. 15=18 Pat.L. 
T. 986. 

Sec. 44 (b) or thx Act does not require 
that the “works" laid or connected up with 

C.C.M.— 299 


anj other works belonging to the licensee 
must also be works belonging to the licensee. 
I L R 1939 Bom. 490=41 Bom L.R, 878 
=1939 Bom 460. "Works" as defined by 
S 2 («) of the Electricity Act, include 
electric supply lines. The point at which 
the supply of energy by a licensee to a son- 
sumer sliall be deemed to commence, where 
the amount supplied is ascertained by meter, 
IS the point at which the conductor enters 
the meter, m view of S. 35 read with 
S 19-A of the Act. The supply line up to 
the point at which it enters the meter consti- 
tutes “works” within the meaning of S. 2 
(«). Where a person therefore removes 
die meter board to a new position, after 
breaking open the seals which had been 


placed by the licensee upon the meter, laying 
additional Imes from the former position of 
die meter up to its new position, his act 
amounts to an offence under S. 44 (b) of 
the Electriaty Act as well as an offence 
D^er R, 31 (I) read with R. 122 (o) of 
the Electriaty Rules. I. L.R. (1939) Bom. 
496=41 Bom.L.R. 878=1939 Bom. 480. 
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(J) improperly uses the energy of a licensee , 
shall be punishable ^vlth fine winch may extend to ^[five hundred] rupees, and, 
m the case of a continuing offence, with a daily fine which may extend to *[fifty] 
rupees , and ®[if it is proved that any artificial means exist] for mating such con- 
nection as IS referred to in clause (a) or such communication as is refei red to in clause 
( 6 ) or for causing such alteration or prevention as is referred to in clause (c) or 
for facilitating such improper use as is referred to in clause {d) ^[and that] the 
meter, indicator or apparatus is under the custody or control of the consumer, 
whether it is his property or not, ®lit sliall be presumed, until the contrary is proved,] 
that such connection, commumcat on, alteration, prevention or improper use, as 
the case may be, has been knowingly and wilfully caused by such consumer 

45 Whoever maliciously extinguishes any public lamp shall be punishable 

with imprisonment for a term which may extend to 
Penalty for extmfniisfaing rnonths, or with fine ^\hlch may extend to three 
public lamps hundred rupees, or with both 

46 Whoever negbgently causes energy to be wasted or diverted, or negli- 

gently breaks, throws down or damages any electric 
Penalty for negligently wast supply line, post, pole or lamp or other apparatus con- 
mgmergyor.n„nngwb „,th the supply of energy, shall he punishable 

With fine which may extend to two hundred rupees 

47 Whoever in any case not already provided for by sections 39 to 46 (both 

inclusive), makes default in complying with any of the 
Penalty for offences not provisions of this Act, or with any order issued under 
o erwuc provi or it, or, m the case of a licensee, with any of the conditions 

of his license, shall be punishable with fine which may extend to one hundred 
rupees, and, in the case of a continuing default, with a daily fine which may extend 
to twenty rupees 

Provided that, where a person has made default in complying with any of 
the provisions of sections 13 , 14 15 17 and 32 , as the case may be, he shall not be 
so pumshable if the Court is of opimon that the case was one of emergency and 
that the offender complied with the said provisions as far as was reasonable m 
the circumstances 

48 The penalties imposed by sections 39 to 47 (both inclusive) shall be m 

addition to, and not m derogation of, any liability in 
liabjbocs” respect of the payment of compensation or, in the case 

^ of a licensee, the revocation of his license, which the 

offender may have incurred 


LEG REF 

I These words were *ubst luted for tl e words 
three hundred by S ig of Act I of 192 a 
» This word was subst tuted for ibe word 
‘ thirty , ibtd 

* Tiiese words were substituted for the words 
' the existence of art Rcml means tiul 

* These words were substituted for the words 
shall where tfr d 

* These words were substituted for the words 
* be pnma fane evidence ibtd 

NOTES 

Sec 44 (d) Peosecution under— Onus 
or PROOF — ^The latter part of S 44 of die 
Electnaty Act does not exonerate the prose 
cution from discharging the onus whiA lies 
on it to show that there has been improper 
use of the energy of a licensee but merely 
provides that in case there has been sudi 


imp^per use the consumer himself will not 
be able to avoid the liability by saying that 
the energy was used by some person over 
whom he had no control I L R fI940) 
2 Cal 571=1941 Cal 87 

Sec 47 — A conviction in the alternative 
under R 107 and S 47 is not in accordance 
with law See 1933 Cr C 477=A I R 
1933 R 70 cited under S 37 S 47 deals 
m terms with default in complying with any 
of the provisions of the Act or with any 
order issued under it or m the case of a 
licence with any of the conditions of his 
licence but it does not deal with a breach 
of any of the rules made under the Act 
Section cannot be held by implication to 
provide a penalty for breach of the rules 
also 69 Bom 770=37 Cr L J 1124=38 
Bora L R 434=1936 Bom 327 
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49 Tlie proMMons or«cctions 39 , 40 , 44 , 45 , nnd 46 shall, so far as ihcy arc 

apphfahlc, be deemed to ippl> also uhen the acts 
TenaltiM »»l«Te worka be ynidc punishable thereunder arc committed in the case 
Ion* 10 GoxTfnnient of energy supplied by or of works belonging to, ifany 

Gos-emment in Bntish India] 

50 No prosecution sliall be instituted against an) person for any olTcncc 

against this Act or any rule, license or order thcre- 
Ifuiimtion orpTmccuno-u under, except at the instance of the Goicmmcntor 
an niectnc Inspector, or of a person aggricacdl by the 
same 

Supplmmtaij 

5 t Notnillistanding anything in sections 12 to 16 (both inclusue) and 
sections 18 and ig, the ProMncial Goicmmcnt may, 
Esctom m cmam esM of order in writing, for the placing of appliances and 
povren o tciegrap auihonty appap-vtus for the transmission of energy, confer upon 
any public ofliccr or licensee, subject to sucli conditions 
and lestnclions (if any) as the Provincial Govcmmcni may think fit to impose, and 
to the pronsions of the Indian Telegraph Act, 1 OO 5 , any of the powers which the 
telegraph authority possesses under that Act, with respert to tlie plaang of telegraph- 
lines and posts for the purposes of a telegraph established or maintained by the 
Government or to be so established or maintained 

52 Wliere any matter is, by or under this Act, directed to be detennmed 
. . by arbitration, the matter shall, unless it is otherwise 

ATOiwtion expressly provided m the license of a licensee, be 

determined by such penon or petsons as the Provincial Government may nominate 
m that behalf on the application of either parly , but m all other respects the 
arbitration shall be subject to the provisions of the *[ * ] Arbitration Act, *[ 1940 ] 

, . 53 (») Every notice, order or document by or 

Semce of nouca orden or under this Act required or authorised to be addressed to 
documents pg^son may be served by post or left, — 

( 0 ) where <[lhc Central Govenunent or the Provincial Government] is 
the addressee, at the office of ®fsuch officer as the Central Government or the 
Provincial Government, as the ease may be, may designate in this behalf,} 

•[ (ad) where the Federal Railway Authority is the addressee, at the office 
of the Authority ,] 

(b) where a local authority is the addressee, at the office of the local authority , 


LEG REF 

1 These words were substituted for the words 
the Government by A O 1937 
» The word Indian was omitted by Act 
XXXII of 1940 

• Substituted by Act X of 1940 

* These words were substitucd for the words 
“ the Government by A O 1937 

* These words were subst tuted for the words 
‘ the Secretary in the Pubhc Works Pepartment , 
by S 21 of Act I of 1922 

• This clause was inserted by A O 1937 

NOTES 

Sec. 50 —S SO of the Act applies to a 
prosecution under S 379 I P Code read 
with S 39 of the Act for the theft of 
electricity An offence of ihts nature is an 
offence against the Electriaty Act as it 
would not have been an offence under S 379 
I P Code if It had not been for the provi 
sions of S 39 of that Act It is an offence 
which IS created by that section and the 


Legislature intended S SO to apply to an 
offence of this nature 165 I C 689=1936 
A L J 955=1936 All 742 The phrase at 
the instance of m S 50 means merely at 
the solicitation of or at the request of 
Where a prosecution under the Act is in 
stituted by the police on report from the 
Electric Company whose officers come into 
Court and give evidence the prosecution is 
really at the instance of the Electric Com 
pany who 1 $ a person aggrieved although 
they may not make the immediate complaint 
on which the Magistrate takes cognizance of 
the offence (Ibtd ) A 1 censee company is 
a person aggrieved within the meaning of 
S SO 116 I C 889=1929 L 867 So also 
a person who is directly in charge of an 
Electric Company such as its Chief Resi 
dcntial Engmecr 1938 Pat 15=18 Pat L, 
T 986=172 I C 940 S« aho Sa P L 
R 753 cited under S 39 stifra 
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(c) where a company is the atidicssce, at the registered office of the Com- 
pany, or, in the event of the registered office of the Company not being m India, 
at the head office of the Company in India , 

(d) where any other person is the addressee, at the usual or last known 
place of abode or business ot the person 

(2) Every notice, order or document by or under this Act required or 
authorized to be addressed to the owner or occupier of any premises shall be 
deemed to be properly addressed if addressed by the description of the “ o%vner ” 
or “occupier” of the premises (naming the premises), and may be served by 
delivering it, or a true copy thereof, to some person on the premises, or, if there is 
no person on the premises to whom the same can with reasonable diligence be 
delivered, by affixing it on some conspicuous part of the premises 

54 Every sum declared to be recoverable by section 5, clause (f), section 6, 

Recovery of .um. rerover (=). scam" 14. sub Section (a), clause (A), 

able under certain proiiKoru section lb. Sub section (2), section 1 8, sub-section (2} 
of Act or sub section (4), or section q 6, sub-section (4) and 

every fee leviable under this Act, may be recovered, on application to a Magistrate 
having jurisdiction uhere the person liable to pay the same is for tlie time being 
resident, by the distress and sale of any movable property belonging to such person 

55 The Provincial Government may, by general or special order, authorise 

the discharge of any of its functions under section 13 
Delegation of certam futic qj. section 18, *for section 34, sub section (2)] or 
liTeS w Ekc°™ Irap-eio"'" clause V sub clause (a), or clause XllI of the Schedule 
by an Electric Inspector 

56 No suit, prosecution or other proceeding shall he against any public 

officer, or any servant of a local authority, for any- 
Protection for aetj done in thine done, or in good faith purporting to be done, 
uuder this Act 


57 (i) In section 40, sub section(i),clause(A),andsection4i,sub-section(5), 

of the Land Acquisition Act, 1894, the term “ s\ork ” 
Amendment of the Land j^all be deemed to include electrical energy supplied. 
Acquisition Act, 1894 or to be Supplied, by means of the work to be constructed 

(2) The Provincial Government may, if it thinks fit, on the application 
of any person, not being a company, desirous of obtaining any land for the purposes 
of his undertaking, direct that be may acquire such land under the provisions of 
the Land Acquisition Act, 1894, in the same manner and on the same conditions 
as it might be acquired if the person were a. company 

, j 58 (z) Tlie Indian Electricity- Act, 1903, is 

Repvsl. and .avng. repealed ' - U 4 . 

Provided that every apphcation for a license made and every license granted 
under the^aid Act shall be deemed to have been made and granted under this Act 

(2) Nothing m this Act shall be deemed to affect the terms of any license 
which was granted, or of any agreement which tvas made, by or ivith the sanction 
of the Government for the supply or use of electricity before the commencement 
of this Act ' 


THE SCHEDULE 

Provisions to be deemed to be incorporated with, and to form part of, every 
Ijcense granted under Part II, so far as not added to, varied or excepted 

BY THE LICENSE 

[Seemlion 3 (2), derue (f) ] 

Securil/ and Atcounls 

Security for execution of I Where the licemee ti not a local authority, the following 

woris of hcensec not being lt>- provuionJ a* to gtvtng seairity shall apply, namely — 
cal authority 


LEG REF 

‘These words, figures and bracteU vittv 


inserted by S 22 of Act I of 1922 
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(d) The liemwr ihill vithin ihe pmod lited in tint behalf by hu Lcenie, or any longer 
period a*hich the rrminctal Co\Trtiment ma^ nibsliluie therefor by order under tection 4, tub* 
KCtton (3), clauM (A), of the Indian rieelneity Aft, lOtt*. liffore ererening any of the powen by 
the Iifen«e rorferTed on him in relation to the eaerulion of t*'orVj ihow, to the laiufaetion of the 
Premnaal Cmmiment. that he 11 in a pmiiton fully and efTiaenlly to dneharge the duties and obh- 
gations imposed upon him b> the hemse throughout the area of suppi) 

(A) The licensee shall also Mithin the perud fitrd in that behalf by hu license, or any longer 
penod which the Prtmneial Gmemment may substitute tlierefor by Older under section 4. sub- 
scftion (3), clause (A), of the Indian Plfctnoty Art, lOto and before exeremng any of the powers 
conf-Tird on him in rtlation to the eaeeutim of wurii, deposit or secure to the utufaciion of the 
Pnmnaal Co\-emment such sum (if any) as may be fixed by the license or, if not 10 fixed, by the 
Prrmncial CosTmmenf 

(r) The said sum deposited or tenirrd by the licrnsee under the proxiuons of tim clause shall 
be repaid or released to him on die oomplriion of the x«r>ikj or at such earlier dale or dates and by 
such instalments, as may be approxed by the l*n>xincul GoxemmenI 

Audit of accounts of licensee 11 \Miete the licensee is not a locxl authority, the folloxving 

not beinp a local aiithonly proxiuons a< to the audit of acrounls shall apply, namely — 

(a) The annual statement of aemunts of the iindensiinR shall, before being rendered 
under section 11 of the Indian Llectncily Act, 1910, be examined and audited by such person 
as the Proxinnal GoxemmenI may appoint or approve in tins behalf, and the remuneration of the 
auditor shall be such as the Proxincixl Government may direct and his remuneration and all 
expenses incurred by him in or about the execution of his dunes to inch an amount as the Proxmaal 
Government thill approve shall be paid by she licensee on demand 

(A) The licensee shall afford to the auditor, his cictlis and axiuianU, access to all such bools 
and documents relating to the undertaling as arc necessary for the purposes of the audit, and shall 
when required, furnish to him and them all vouehers and information requisite for that purpose, 
and affoid to him and them all faalities for the proper execution of hu and their duty 

(0 Tlie audit shall be made and conducted in such manner as the Provincial Government 
may direct 

(d) Any report made by the auditor or such portion thereof as the Provincial Government 
may direct, shall be appended to (he annual statement of accounu of the licensee, and shall thence- 
foru form part thereof 

(r) Notviithstanding the foregoins provisions of ihu clause, the Provincial Government 
may, if it thinks fit, accept the examination and audit of in auditor appointed by the licensee 

III The licensee shall, unless the Provincial Government otherwise directs, at all times keep 

the accounts of the capital employed for the purroses of the under* 
Separate accounts taking dutinct from the accounts kept by him of any other under* 

taking or busmess 

C«r-puUvT^ works ami Sapplj 

IV The licensee shall, within a period of three yean after the commencement of the license, 

execute to the satisfaction of the Provincial Government all such 
Execution ofwork after com works as may be specified in the license in this behalf or, if not so 

mencement of license ipeafied, as the Provincial Covemment may, by order in wntmg 

issued within six months of the date of the commencement of 

the hcense, direct 

V (1) Where, after the expiration of two years and six months from the conunencement of 

the license, a requisition u made by six or more owners or occupiers 
Provisions as to laying down of premises in or upon any street or part of a street within the area 

of further distributing mains of supply or by the Provincial Covemment or a local authority 

charged with the public lighting thereof, requiring the licensee 
to provide distnbutiiig mams throughout such street or part thereof, the licensee shall comply withm 
SIX months with the requisition, unless— 

(al where it is made by such owners or occupiers as aforesaid, the owners or occupiers 
making it do not, within fourteen clear days after the service on them by the licensee of a notice m 
writing in this behalf, tender to the licensee a written contract duly executed and with sufEaent 
security binding themselves to take, or guaranteeing that there shall be taken, a supply of energy 
for not less than iwo y ears to such amount ar will m the aggregate produce annually, at the current 
rates chirged by the licensee, a reasonable return to the licensee , or 


NOTES 

Cls 5, 6 and 10 —Clauses 6 and 5 cast 
the obligation on the licensee to supply 
electric energy to an applicant or a group of 
applicants for supply of electric energy only 
when the applicant or group of applicants 
enter mto a written contract with the 
licensee. The only power reserved to the 
licensee by the Act m the matter of rates 
which may be exercised by him apart from 
contract is that he can charge on any one o( 


the tliree alternative modes specified m 
Cls (a), (6) and (c) of sub S. (3) of 
S 23 of the Act , and even when the licensee 
intends to prefer to go upon the basis of 
S 23 (3> (c), the consumer can by follow- 
mg the procedure laid down m Cl 10 of the 
Schedule, compel the licensee to adopt cimer 
of the modes mentioned m Os (a) ^d (6) 
63 Cal 1(M7=162 I.C. 811=40 CW.N. 
789=1936 Cal. 263. 
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(i) where it is made by the Frovuiaal Government or a local authority, the Provinaal 
Government or local athonty, as the case may be, does not, within the like period, tender a like 
contract bindmg itself to take a supply of ener^ for not less than seien jears for the public lamps 
m such street or part thereof 

„ (2) Where any difference or dispute arises between the licensee and such owners or occu- 
piers as to tJie sufficiency of the security offered under this clause, or as to the amount of energy to be 
taken or guaranteed as aforesaid, the matter shall be referred to the Provincial Go\emmcnt and 
either decided by it or, if it so directs, determined by arbitration 

(3^ E\ery requisition under this clause shall be signed b> the maker or makers thereof 
and shall be served on the licensee 

(4) Eicry requmtion under this clause shall be in a form to be prescribed by rules under 
the Indian Electricity Act, igio , and copies of the form shall be kept at the office of the iccnsee and 
supphed free of charge to any applicant 

VI (i) Where ‘[after distributing mams hase been laid down under the provisions of clause IV 
^ or clause V and the supply of energy through those mams or any 
Requisition for supply to owners of them has commenced ] a requisition is made by the owner or 
or occupiers in vicinity occuper of any premises situate within *[tbe area of supply] 

requirmg the licensee to supply energy for such premises, the 
licensee shall within one month from the making of the requisition, *[or within such longer period 
as the Electric Inspector may allow] supply, and, sa\e in so far as he is prevented from doing so 
by cyclones, floods storms or other occurrences beyond his control, continue to supply, energy in 
accordance with the requisition 

Provided first, that the licensee shall not be bound to comply with any such requisition 
unless and until the person making i( — 

(а) within fourteen da>'s after the service on him the licensee of a notice m wnting in 
this behalf, tenders to the licensee a written contract, in a form approved by the Prov^nclal Govern- 
ment duly executed and with suffiaent sccunty binding himself 10 take a supply of energy for not 
less than two >ear3 to such amount as will produce, at current rates charged by the licensee, a rea- 
sonable return to the licensee, and 

( б ) if required by the licensee so to do, pays to the licensee the cost of so much of any semce- 
Ime as may be laid down or placed for the purposes of the supply upon the property m respect of 
which the requisition is made, and of so tnuen of any serviee-luie as it may be necessary for tne said 
purposes to lay down or place beyond one hundred feet from the licensee’s distributing mam, al- 
though not on that property 

Provided, secondly, that the licensee shall be entitled to discontinue such supply^ 

(a) if the owner or occupier of the property to which the supply is made has not already 
given securi^ or if any security given by him has become invalid or insufficient, and such owner 
or occupier fails to furnish sccunty or to make up (he ongisal sccunty to a sufficient amount as the 
case may be within seven days, after the service upon lum of nouce from the licensee rcqutnng him 
so to do, or 

(t) if the owner or occupier of the property to which the supply is made adopts any appli- 
ance, or uses the energy supplied to him by the licensee for any purposes, or deals with it m any manner 
so as unduly or improperly to interfere with the eOiaent supply of energy to any other penon by 
the licensee, or 

(e) if the clecinc wires fittings, works and apparatus in such property are not m good 
order and condition, and arc consequentlylikcly to affect uijunously the use of energy ^ the licensee, 
or by other persons, or 

(rf) if the owner or occupier makes any alterations of, or additions to, any electric wires, 
fittings, works or apparatus witbin such property as aforesaid, and docs not notify the same to the 
hcensec before the same are connected to the source of supply, with a view to their being examined 
and tested <[but the licensee shall re connect the supply with all reasonable speed on the cessation 
of the act or default or both, as the case may be, which entitled him to discontmue it ] 


LEG REF 

* These words were inserted by S 23 of Act 
T of 1922 

* These words were substituted for the words 
“one hundred ^ards from any distributing 
mam,” tbid 

* 'These words were inserted by S 23 of Act 
I of 1922 

* These words were added by 161 J 

^ NOTES 

Cl 6— The licensee must bear the charge 
of the service Ime whether the consumer has 
paid the initial expenditure or not 45 I C 
171 As to discontinuance of supply of 
«ergy if the consumer’s installation is de 
lective, sec tbtd 


Cl 6 , Peov (2) . — A part of the electric 
apparatus namely, the seals of the cut-out 
were not m good order and condition As 
a result of this defect there had been a 
leakage of energy He/d, such a state of 
things must certainly be deemed to be ‘ likely 
to affect injuriously the use of energy by 
the licensee or by other persons ’, and ac- 
cordingly the electric company were entitled 
upon discovering this condition of things, to 
discontmue the electric supply Where a 
main fuse was burnt out, in other words, 
where the cut out became defective, /ir/d, 
the Company was entitled to discontinue the 
supply of energy to the consumer. 75 I C. 
456=4 L 182=1924 L. 142 
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rrmidcd, ihirdl), lhat ihf maximum rate per unit of time at \»hich the owner or occupier 
ihall be entitled to be tupplied wih enerjry thall not exceed what is necessary for the maximum 
coniumption on i is premLvs, and, where the owner or occupier has required a licensee to supply 
him at a ipeofied maximum rair ( e shall not be entitled to alter that maximum, except after one 
month*i notice in wntine to the licrri'ee, and the licen se e may reemer from the owner or occupier 
any expenses incurred liy him bv reason of melt nlieration in respect of the leraice lines by which 
energy is supplied to the propert) beyond one hundred feet from the licensee’s dutnbullng mam, 
or in respect of anv fittines or apparatus of the licensee upon that property and 

ProMded, fourthly, tl at ‘[if any requisition is made for x supply of energy and] th- licensee 
can prose to the satisfaction of an Plcctnc Inspector, — 


{a) that ’[the nearest distnlniting mam) it already loaded up to Us full current carrying 
capaat), or 

(M that, in case of a larger amount of current being transmitted by it, the toss of pressure 
will lenou'ly affect the efnciency of the mppiv to other consumcn in the vianity, 
the licensee may refuse to accede to the reqiiWion for such reasonable penod, not exceeding six 
months, as such Inspector may tlunh tufneteni f »r the purpose of amending the distributing mam or 
layang down or planng a further distributing mam 

(a) Any seraace line laid for the purpose of supply in punuance of a requisition under 
tub^lause (i) shall, nolwathsianding that a portion of it may hate been paid for by the person making 
the requisition, be maotained by the licensee 

(3) 'NhereanydilTerence or dispute arises at to the amount ofenergy to be taken or guarantee 
as aforesaid, or as to the cost of any seraace line or as to the fufficiency of the lecunty oITcrwJ by any 
owner or occupier, or as to the improper use ofenergy, or as to any alleged defect m any wires, httmgt, 
vrorks or apparatus , or as to tbe amount of the expenses incurred under the thud pronto to lub- 
dause (i), the matter thall be referred to an Electric Inspector and decided by him 

{4) Faery requisition under tins clause shall be signed by the maker or makers thereof 
and shall be seracd on the licensee 

{5) Eaery requisiuon under this clause shall be in a fonn to be prescribed by rules under 
the Indian Electneity Acr igio , and copies of the form shall be kepi at the ofHce of the licensee 
tod tupplied free of charge to any applicant 


*[VII The licensee thall before commenang to lay down or place a service-lme, m any street 

r...«i... I.. tn which a distnbuiing mam hat not already been laid down or 

in Jnf terviM Imes" ** * placed, Serve upon the local aulhonty (if any) and upon the owner 

^ or occupier of all premises abutting on so much of the street as lies 

between the points of origin and termination of the service line to to be laid down or placed, twenty* 
one dan’ notice stating that tiie licensee intends to lay down or place a service hoe and intimating 
that, if within the said penod the local aulhonty or any five or more of such owners or occupien 
require, in accordance with the provisions of the license, that a supply shall be given for any public 
lamM or to them premises, as the case may be the necessary duiributmg mam will be laid down 
or ^aced by the licensee at the same time as the service line J 


VIII (i) Where *[after distnbuting mains have been laid down under the provisions of clause 
IV or clause V and the supply ofenergy through those mams or any 
Supply for pubbe lamps of them has commenced) a requisition u made by the Provmcial 

Government or by a local authority requiring the licensee to 
supply for a penod of not less llian seven years energy for any pubbe lamps within the ‘[area of 
supply] the licensee shall supply, and save in so far as he u prevented from doing so, by cyclones, 
floods, storms or other occurrences bevond his control, continue to supply energy for such lamps in 
such quantiucs as the Provmcial Government or the local authority, as the case may be, may require 


(2) The provisions of sub clause (b) oflhe first proviso of sub-clauses (r) and (d) of the second 
proviso, and of the third and fourth provisos to sub-clause (i) and the provisions of sub-clauses (2) 
and {3) of clause VI shall sa far as may be, apply to every case m which a requisition for the supply 
ofenergy is made under this clause as if the Provincial Government or local aulhonty were an owner 
or occupier within the meamng of those provisions 


Suppij bj bulk lutnues 

IX (1) Where, and in so far as, the bccnsce (hcremaAer in this clause referred to as “ the 
bulk bcensce **) is authorized by his heense to supply energy to 
Special provisions applying other licensees for distnbution by them (hereinafter m this clause 

to supply by bulk licensees referred to as ' distnbuting licensees ) the following provisions 

shall apply, namely — 


LEG REF 

* These words were substituted for the words 
“ m the event of any requisition being made 
for a supply of energy from any distnbuting 
mam of which, ’ by Act 1 of 1922, S 23 
•These words were substituted for the word 
“it”, thj 


* This clause was substituted by S 24 of Act 
I of 1922 

‘"niesc words were inserted by S 25, tbiJ 

• These words were substituted for the words 
distance of one hundred yards from any 

distnbutmg mam,” by S 25, ibid 
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(а) any distributing licensees within the bulk^liccnsee's area of supply may make a requi- 
sition on the bulk licensee, requiring him to gi\e a supply of energy and specifying the point, and 
the maximum rate per umt of time, at which such supply is required, and the date upon which the 
supply is to commence, such date being fixed after the date of receipt of the requisition so as to allow 
an mterval that is reasonable with regard to the locality and to the length of the eicctnc suppl) line 
and the amount of the plant required , 

(б) such distributing licensee shall, if required by the bulk licensee so to do, enter into a 
Witten agreement to receive and pay for a supply of energy for a penod of not less than seven years 
of such an amount that the payment to be made for the same at the rale of charge for the time bcipg 
charged for such supply shall not be less than such an amount as will produce a reasonable return 
to the bulk licensee on the outlay (excluding expenditure on generating plant then existing and any 
electric supply line then laid down or placed) incurred by him in making provision for such supply , 

(c) the maximum rate per unit of time at which a distributing licensee shall be cntitl^ 
to be supplied with energy shall not exceed what is necessary for the purposes for which the mpply 
IS required by him and need not be mcreased except upon a fresh requisition made m accordance 
with the foregoing provisions , 

(d) if any difference or dispute arises under this clause, it shall be determined by arbitration, 
and, m the event of such arbitration, the arbitrator shall have regard to the following amongst other 
considerations, namely — 

(ij the penod for which the distnbuting licensee is prepared to bind himself to take energy , 

(ii) the amount of energy required and the hours dunng which the bulk licensee u to 
supply it , 

(ill) the capital expenditure incurred or to be incurred by the bulk licensee in connection 
with the aforesaid supply of energy , and 

(iv) the extent to which the capital expended or to be expended by the bulk licensee in 
connection with such supply may become unproductive upon the discontinuance thereof 

(a) Notwithstanding anything m sub-clause (i) the bulk licensee shall give a supply of 
energy to any distributing beensee withm his area of supply applyuig therefor even allhougli the 
distributing licensee desires to be supplied with only a portion of the energy required for distribution 
by him 

Provided that the distributing licensee shall, if so required by the bulk licensee, enter into 
an agreement to take such energy upon special terms (including a minimum annual sum to be paid 
to the bulk licensee) to be determmed, if necessary, by arbitration in the manner laid down m lulv 
clause (i) (d) 

(3) The maximum price fixed by a license for eneigy supplied to a distnbuting licensee shall 
not apply to any partial supply given under sub clause (i) 

(4) Every distnbutmg licensee who is supplied with energy by a bulk licensee and intends 
to discontmue to receive such supply, shall give not less than twelve months' notice in writing of such 
intention to the bulk licensee 

Provided that, where the distnbuting licensee has entered into a written agreement with the 
bulk licensee to receive and pay for a supply of energy for a certain penod, such notice shall be given 
so as not to expire before the end of chat penod 

Cfurges 

*[••••••] 

*[X. (1)] •[• •] \Vhcre the beensee charges by any method '[approved by 

the Provmaal Government, m accordance with section 23 sub- 
Methods of charging section (3), clause (c), of the Indian Electncity Act, 1910] any 

consumer who objects to that method may, by not less than one 
month’s notice in writing require the licensee to charge him, at the licensee s option either by the 
actual amount of cneigy supplied to him or by the clectncai quantity contained m the supply and 
thereafler the licensee diall not, except with the consent of the consumer, charge him by another 
method 

*[ (2) ] '[• “ “j Before conimencmg to supply energy through any 

distributing mam, the licensee shall give notice, by pubbe advertisement, of the method by which he 
proposes to charge for energy so supplied , and, where the beensee has given such nouce, he shall 
not be entitled to change that method of charging without giving not less than one month’s notice 
in wnung of such change to the Provincial GovermnenI, to the local authority (if any), concerned, 
and to every consumer of energy who is supplied by him from such distributing main 

/[ (3) ] •[• • •] If the consumer is provided with a meter in pu i- 

suance of the provisions of section 26 sub section (i), of the Indian Electricity Act, 1910, and the 


LEG REF 

' The first part of Clause X up to and includ 
mg 8ub<!au5e (c) was omitted by S 26 of Act 
I of 1922 

* The first proviso was numbered sub-clause 
** (i) ” and the words ‘ Provided first, that’ 
were omitted tiid 

* These words figures and brackets were 


substituted for the words ‘so approved by the 
Local Government,’ ibid 

*Thc second proviso was numbered sub- 
clause** (a)* and the words Provided, secondly 
that ” were omitted by S 26 of Act I of 1922 
•The third proviso was numbered sub- 
clause ** (3) ” and the words “ Provided, thirdly 
that were omitted, tbtd 
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liwiwT c}i»ne^» ihr of rharpin? for llir n>rrit> ttifT^icd by him from the distHbutinf; main, 

the ticen*ee thall Iwar the rapm»e of prmidin? a f»o* meler, or rich other apparalui aj may be 
nreejsarj l>> rra«>n of the new mfihn*| of (hannnir 

N 1 ^a\e a* proMcJed b> flau«ro nit>-<lau*c (t). the prim chirf:e(I by the licensee for energy 
thjtrr, rippliM I, him ,h,ll 'h' m.„m, Iw h.. hmu., 

or in tiie r»*r of n method of eharpe apprmw by the Ffonnoal 
CoNemment, rich matima ai the Ffrmnfial Omrmment »ha !1 fix on approving the method • 
Pnmded that, if at an> lime after the expiration of ream >ran from the eommencement 
of the Iiceme, the ProMnoal C'nrmment rontidrn * •] that the marima »o fixed or appro\-ed 
M aforesaid should lie aJlered. it 'fihall refer the matter to an Bdn«or) Foard and, if the board re- 
commendi an\ alteration, ms) male an order in •semnfanee s*iih such rcrommendation}, which 
shaft ha%T efTrct from such date ai ma^ lie m'mtioned therein 

Frrmded al«o that where an onJer In p’lmianee of the foregoinff pronto has been made, 
no further order altennK the maxima fixnl iherebv dull be made until the expiration of another 
period of fiN'e >Tan 

*[\!-A A liceniee ma> thargr a eonwimef a minimum charge for enemy of such amount 
ar*d determined in such manner as may be specified by his license. 
Minimum charges and such minimum eharge shall he pxjsbie notwithstanding that 

no energy has been used by the consumer dunng the penod for 
which such minimum charge fi msde J 

XII The pnee to be charged by the licensee and to be nnid to him for energy supplied for 

the publ c lamps and the mode in which those charges arc to be 
Charge frrsuppjs forpjhhc ascertained shall Iw seirJeil bv agrrr m cnl between the licensee 

I*mpi and the Proxinnal Oosemmmt or llie local authont>, na the case 

ma> be, and, where any diHerTnee or dispute ames, the matter 
shall be determined b^ atbiiralion 

TVstiaf and liuf^hoi 

XIII The licensee shall eitablnh at his own cost and Itecp m proper condition such number 

of testing statioru situated at such places wirhm reasonable distance 
Lireruee to esublish testing from aii> distnbuting mam, as the Frovincia] Government may 

stations and keep itutrumenU direct for the purpose of testing the pressure or penodiaty of the 

for testing suppS of encrg> in the distnbuting mam and shall supply and 

keep in proper condition ihereai, and on all premises from which he 
supplies energy, such instniments for testing as an Cleetnc Inspector may appros e, and shall supply 
energy to each testing station for the purpose of testing 

XIV The licensee shall afford alt facilities for inspection and testing of his works and for the 

u _ f reading, testing and inspection of his instruments and may, on 

racilities lor testing occasion of the testing of his svorks or the reading, testing or 

Aspection of any irutrumenii, be represented by an agent, who may be present, but shall not mtenere 
With the reading, testing or inspection 

X^' On the occasion of the testing ofany works of the licensee by an Electric Inspector reason* 
able notice theieof shall be gisen to the licensee , and the testing 
Testing of works shall be famed out at such suitable hours as in the opinion of the 

Electric Inspector, will least interfere with the supply of energy by 
the licensee, and m such manner as the Electnc Inspector may think fit , but, except under the 
provisions of an order made in each case in that behalf by the ^ovincial Government, the Electnc 
Inspector shall not be entitled to have access to, or interfere with, the works of the bceosee at any 
points other than those at which the licensee himself has access to the same 

Provided that the licensee shall not be held responsible for any interruption or irregulanty 
in the supply of energy which may be occasioned by, or required by the Electnc Inspector for the 
purpose of, any such testing as aforesaid 

ProNided, also, that the testing shall not be made in regard to any particular porUon of the 
worts oftener than once in any three months unless m pursuance of an order made m each case in 
that behalf by the Prosoncial Government 

Plans 

XVI (i) The licensee shall, after commencing to supply energy forthwih cause a plan to be 
made of she area of supply, and shall cause to be marked thereon 
Plan of area of supply to be the alignment *[and, ui the case of underground works, the approxi* 

“made and kept open for Inspec- mate depth] below the surface of all his then existing electnc 
tion supply lines, street distnbuting boxes and other works and shall 

once in every year cause that plan to be duly corrected so as to 


LEG REF 

‘The words "or is satisfied” svere omitted 
by S 37 of Act r of 1932 

• The^e words were substituted for the words 
" may after such inquiry (if any) as it thiks 
fit make an order accordingly,’ ibxd 

.* This clause was inserted by S 28 , tbtd 

‘These words were substituted for the words 
“ and the approximate height abosx or denth ” 
by S 39 ibui 


NOTES. 

Cl Xl-A — a II-A is the only provision 
which empowers or authorises the licensee 
to levy minimum charges But such power 
can only be exercised by a licensee through 
a contract entered into with the consumer. 
When there is no such contract with an 
intending consumer, the licensee cannot 
claim or sue for mmimum charges. 63 Cah 
IW7=40 C W.N. 7Sfel936 Cal. 765. 
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show the electric supply lino strect-distnbutio? boxts and other works for the tune beuif in position 
The licensee shall also if so required by an Electric Inspector, cause to be made sections showing 
the approximate level of all his cxis-ing underground works other than servicc-lines 

•[ (a) Every such plan shall be drawn to such scale as the Provincial Government may 
require provided that no scale shall be required unless maps of the locality on that scale are for the 
time being available to the public ] 

’[ (3) Every such section shall be drawn to horizontal and vertical scales which «ha]l be 
such as the Provincial Government may require J 

{4) Every plan and section so made or coffteted or a copy thereof marked with the date 
when It was so made or corrected shall be Lept by the licensee at h» prioapal oSvee or place 
of business within the area ofsupplv and shall at all reasonable times be open to the inspection of 
all applicants and copies thereof shall be supplied on such tenns and conditions as may be pro- 
cnbed by rules under the Indian Dectnoiy Act, 1910 

(5) The Lcensec shall if required by an FIcetne Inspector and where the hcensee 11 not a 
local au thonty by the local authority (ifanv) concerned supply free of charge to sudi Electnc Inspector 
or local authority a copy of every such planor sccUon duly corrected so as to agree with tlic original 
kept at the principal office or place of business of the bceosee 

Addtltonal nonet oj cataut aoris 

XkTI On the day next preceding the comiiicncemcnf of any «och works as arc referred to 
msecuon ijof the Indian Elcctnaty Act 191D the licensee shall, 
Isotjce to Electnc Inspector in add won to any other notices which he may be required to 
give serve upon the Electnc Inspector or such officer as the Pro- 
vincial Government may appo nt in this behalf for the area of supply a notice m wnttng stating 
that he is about to commence the vtorks and the nature and position of the same 


THE EMPLOYERS’ LIABILITY ACT (XXIV OF 1938) 

[24f/i Se/iember, 1938 

An Act to declare that certain defences shall not be raised in suits for damages 
i« British India in respect of injuries sustained by workmen 
Whereas it is expedient to declare that certain defences shall not be 
raised m suits for damages in British India in respect of mjunes sustained by 
workmen It is hereb> enacted as follows — 


Short title and extent 


Deiimtions 


1 (1) This Act ma> be called The Esiplovers* 
Liasiuty Act 1938 

(2) It extends to the whole of British India 

2 In this Act unless there xs anything re 
pugnant xn the subject or context — 

(o) "workman” means an> person who has entered into, or works under 
a contract of service or apprenticeship with an employer whether b> way of 
manual labour clerical work or otherwise and whether the contract is expressed 
or implied oral or in vs nting and 

(6) ‘emplo>er” includes any body of persons whether incorporated or 
not, and anj managing agent of an employer, and the legal representatives of a 
deceased employer and where the services of a workman are temporarily lent 
or let on hire to another person bj the person with whom the workman has 
entered into a contract of semce or apprenticeship, means such other person 
while the workman is working for hxm 


3 Where a personal mjury IS caused to a nork- 
cases man — 


(o) b) reason of the omission of the emplojer to maintain in good and 
safe condition any way, works, -machmeiy or plant connected with or used in 
his trade or business or reason of any like omission on the part of any 
person in the «ervice of the emplojer who has been entrusted bj the employer 
with the dutj of seeing that such wa}, works, machinery or plant are m good 
and safe condition, or 


LEO REF 

' This sub<Uuse was^^subsUtuted by S *>9 


Act I “of igsa 
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(&) 1)) rcn^on of the necliKcncc of nn> person in the service of the 
empJojer nho has an) supenntm Icncc cnlrustecJ to him whilst in the exercise 
of such supcnntcnOcnce, or 

(c) h) reason of the ncpltfrcncc of an> person in the service of the 
emplo)cr to \\hn«c onlcrs or ihrcctions the workman at Uic time of the injury 
was bound to conform and did conform where the injury resulted from his 
haMng so conformed or 

(rf) b) reason of anj act or omission of an> person in the service of 
the cmpfojcr done or made m oliedicncc to -an) rule or bje law of the employer 
(not bcinj; a rule or bjetaw winch is required b> or under any law for the 
time beinp m force to be approveti b) an) aulhont) and which has been so 
approNcd) or in obethence to particular instnictions p\cn by any person to 
whom the cmplojer has delcfjateil authont) in that behalf or m the normal 
performance of his duties 

a suit for damapes in respect of the injury instituted by tlic workman or by 
an) person entitled in case of his death shall not fail b) reason only of the fact 
that the workman was at the lime of the injuiy a workman of or m the service 
of or engajjed m the work of the cmplo)cr 

4 In an) such suit for damages the workman shall not be deemed to 

have undertaken an> nsk attaching to the employ 
tnent unless the cmp? 0 )cr proves that the nsk was 
full fcnoivWge cxptame<l to and understood by the workman 

and lint the workman voluntanly undertook Jhe 
same 

5 Nothing in this Act shall affect the validity of any decree or order of a 

Civil Court passed before the commencement of this 
Act m any such suit for damages 


THE EMPLOYMENT OF CHILDREN ACT (XXVI OF 1938) 

[ Amenocd by Act XV of 1939 ] 

[Irt December 1938 

An Act to regulate the admissxon of cluldren to certam indtirtnof employ 
ments 

Whereas it is expedient to regulate the admission of children to certain 
industrial employments It is hereby enacted as follows — 

... I ( 1 ) This Act may be called The Employ 

snort title and extent . , a_ 1010 

aiFNT OF Children Act, IVoo 
(2) It extends to the whole of British India 
2 In this Act *[(o)] competent authonty m respect of a major port as 
Qjj defined in the Indian Ports Act 1908 and in respect 

of a federal railway as defined in the Indian Railways 
Act 1890 means the Central Government and m any other case means the 
Pjoviocial Government 

*[(&) occupier’ of a workshop means the person who has ultimate con 
trol over the affairs of he workshop 

(c) ‘prescribed means presenbed 1^ rules made under this Act 

(d) workshop means any premises (including the precincts thereof) 
wherein an) industrial process is earned on but does not include any premises 

LEG REF • ed and to the sa d sect on as so amended the 

^ In section 2 after the words "In th s Act" sub-secs (t) to (d) added by Act XV of 
the letter and brackets "(a)" has been insert 1939 
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to which the provisions of section 50 of the Factones Act, 1934, for the time 
being apply ] 

3 (1) No child who has not completed ^ his 

Prohibifion of employ- fifteenth year shall be employed or permitted to work 
occupation connected with the transport of 
passengers, goods or mails by railway 
*(2) No child who has not completed Ins fifteenth year shall be emplojed 
or permitted to work in any occupation involving the handling of goods within 
the limits of any port to which for the time being any of the provisions of the 
Indian Ports Act, 1908, arc applicable 

^[(3) No child who has not completed his twelfth >ear shall be emplojed 
or permitted to work in any workshop wherein any of the processes set forth in 
the Schedule is earned on* 

Provided that nothing m this sub section shall apply to any workshop 
wherein any process is carried on by the occupier with the aid of his family only 
and without emplojnng hired labour or to any school established by, or receivmg 
assistance or recognition from a Provincial Government 

3-A The Provincial Government after giving, by notification m the 
official Gazette not less than three months’ notice of 
to amend the jtg intention so to do, may, by like notification, add 
Schedule <jescr,pt,on of process to the Schedule, and there- 

upon the Schedule shall have force m the Province as if it has been enacted 
accordingly 

3 B Before work in any of the processes set forth in the Schedule is 
carried on m any workshop after the 1st day of Octo- 
inspector before occupier shall send to the inspector, 

prowses ” within whose local limits the workshop iS situated, a 

wntten notice containing — 

(o) the name and situation of the workshop 
(b) the name of the person m actual management of the workshop 
(/:) the address to which communications relating to the workshop should 
he sent, and 

(d) the nature of the processes to be earned on m the workshop 

3 C If anj question arises betiveen an inspector and an employer as to 

Disputes as to aee whether any child has or has not completed his twelfth 

or fifteenth year as the case may be, the question 
shall in the absence of a certificate as to the age of such child, granted by a 
prescribed medical authority be referred by the inspector for decision to the 
presenbed medical authority ] 

4 Whoever employs any child or permits any child to work m contraven 

Ptnatty provisions of section 3 ®[Qr fails to give 

notice as required by section 3 B] shall be punishable 
with nne which may extend to five hundred rupees 

^ . 5 (I) No prosecution under this Act shall be 

offences relating to instituted except by or with the previous sanction of 

an inspector appointed under section 6 
*[(2) Every certificate as to the age of a child which has been granted by 
a prescribed medical authonty shall, for the purposes of this Act be conclusive 
evidence as to the age of the child to whom it relates ] 

_ . leg ref * Inserted by \hid 

iiub scctior (3) of section 3 and sec- *Siib-secUon (2) of section 5 substituted 
and 3 C added b> Act XV hy ibtd 


*ritc Ixjnrsor Act (1 or ]8/2) 
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(3) No Court inferior lo that of a rrc^idcnc) Mapi«tralc or a Mapstratc 
of the fir^t cla'ts 'hall tr^ inj ofTcncc under thu Act 

6 Tlie competent authont) nn> appoint persons lo be inspectors for the 
purpose of 'ccunoj; compliance svith the proMsions of 
Appointment of In«pcc j},,, .in,j gj,) inspector so appointed shall be 

deemed to l>c a public «craant uithin the meaning of 

the Indian Penal Code 


7 (1) Tlic competent authont) max l>) notification m the ofTiaal Gircltc 

Power to make rules subject to the condition of preaious publication 

this Act 


make rules for canning into cfTect the proMsions of 


(2) In particular and without prejudice to the gcncraht) of the foregoing 
power, such rules ma) — 

(fl) regulate the procedure of inspectors appointed under section 6 and 
(f») make proMsion for the grant of certificates of age m respect of )Oung 
persons in emplojancnt or seeking cmplo)Tiicnt 'jihc meshcal authonlicsj whicli 
ma) issue such certificates the form of such certificate, the cliargcs which ma) 
be made therefor, and the manner m which such certificates rru) be issued 

provided that no charge shall be made for the issue of an) sucli certificate 
if the application is accompanied b) evidence of age deemet! satisfactor) b) Uie 
authont) concerned 

8 Sub-seaion (l«A) of section 6 of the Indian Ports Act 1908 and the 
, . words brackets figure and letter 'and sub-section 

Art ^ (1 A) * m sub-'cction (2) of the ?aid section shall be 


*(THE SCHEDULE 
{St« sections 3 3 A and 3-D ) 

Lut of processes 

1 Bidi making: 

2 Carpet-weaving 

3 Cement manufacture including tagging of cement 

4 Cloth pnntmg, d>-eing and weaving 

5 Manufactare of matches explosives and fireworks 

6 Nica cutting and splitting 

7 Shellac manufacture 

8 Soap manufacture ( 

9 Tanning 

10 Wool cleaning 1 


THE INDIAN EVIDENCE ACT (I OF 1872) 


Year 

No 

Short title 

Amei li leiiU 

■ 

1 

The Indian Evidence Act 
1872 

Repealed in nirt 41 at 1 « Met, e 

s 127 xovittf)7 

Repealed m pirt nn t amei lr»l. \ i f 11^4 
Amended XMH of 1H7J »*' ‘f 
in ofiSoi Ss 1 nil \ 'f lUil 
XVIII of imp \\\l If IH* 1 \ 
1927 XXXV of lijit , lifl'll” 

Act XXX of iota 


LEG REF « Schedule added by Act W of 1939 

' SubsUtuted by Act XV of 1939 
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Tot Statement 0/ Objects and ReasoTU, see Cavltt of Indta, 1868, p 1574, for the draft or preliminaiy 
Report of the Select Comniittcc, dated 31st March, 1871, see tbtd , 1871, I’t V, p 273, and for the 
second Report of the Select Committee, dated 30lh January, 1872, see ibid , 1O72, Pt V, p 34 , for 
discussions in Council, sec tbid , 1868 Supplement pp 1060 and 1209, tbtd , 1871, Extra Supplement, 
p 42, and Supplement, p 1641 and tbtd , 1872, pp 136 and 230 

This Act has been declared to be in force in the Sontbal Parganas, by the Sontha! Parganas 
Settlement Regulation {3 of 1O72), S 3 , in the Chittagong Hill tracts, the ChitUgong Hill- 
tracts R^egulation 1900 (i oC 1900) , in Bntuh Baluchistan, by the British Baluclastan Laws Regula- 
tion 1913 (2 of 1913), S 3 , in Fanth Piploda by the Panth Piploda Laws Regulation, 1929 {i of 
J929), in the Khondmals District, by the Khondmals Laws Regulation, 1936 (4 of 1936), S 3 and 
Sch , and in the Angul Distnct, hy the Angul Laws Regulation, 1936 (5 of 1936), S 3 and Sch , 
also by notification under S 3 (a) of the Scheduled Distnets Act, 1874 {14 of 1874), in the 
following Scheduled Distnets, namely, the Districts of Hazaribagh Lohardaga (now the Ranchi 

District s» Calcutta Gazette, 1899 Pt I, p 44), and Manbhum and Pargana Dhaibhum and the 

Kolhanmtbe District ofSingbhum — see Gazette of India, 1881, Pt I, p 504 [the Lohardaga or 
Ranchi District included at this time the Palamau District, separated in 1894] , and the Tarai of 
the Province of Agra, iW , 1876, Pt 1 , p 505, Ganjam and Vizagapatam — «« Gazette of India, 
1899, Pt I, p 720 


CONTENTS 


Rblevakcy of Facts 
CHAPTER I 
Prsuuinary 

Sectiovs 

1 Short title 
Extent 

Commencement of Act 

2 

3 Interpretation clause 

4 “ May presume ” 

“Shall presume 

“ Conclusive proof 

CHAPTER II 

Of the Relevancy op Facts 

5 Evidence may be given of facts in 
issue and relevant facts 

6 Relcsancy of facts forming part of same 
transaction 

7 Facts which arc the occasion, cause or 
effect of fact in issue 

8 Motive preparation and previous or 
subsequent conduct 

g Facts necessary to explain or intro- 
duce relci ant facts 

10 Things said or done by conspirator in 
reference to common design 

1 1 When facts not otherwise relevant 
become relevant 

12 In suits for damages, facts tending to 
enable Court to determine amount are rele- 
vant 

13 Facts relevant when right or custom is 
in quesUon 

14 Facts showing existence of stale ofmmd, 
or of body or bodily feeling 

13 Facts bearing on question whether act 
was acadental or intentional 

t6 Existence of course of business, when 
relevant 

Admissions 

17 Admission defined 

18 Admission— 

by party to proceeding or hu agent , 
by suitor in representative character , 
by party interested in subject matter , 

^ person from whom interest denved 


Sections 

19 Admissions persons whose position 
must be proied as against party to suit 

20 Admissions by persons expressly referred 
to by party to suit 

21 Proof of admissions against persons 
making them, and by or on their behalf 

22 When oral admissions as to contents 
of documents are relevant 

23 Admissions in civil cases when rele- 
vant 

24 Confession caused by inducement, threat 
or promise, when irrelevant in criminal 
proceeding 

25 Confession to police-ofHcer not to he 
proved 

26 Confession by accused while in ciutody 
of police not to be proved against him 

27 How much of information recened 
from accused may be proied 

28 Confession made after removal of im- 
pression caused by inducement, threat or pro- 
nuse, relevant 

29 Confession otherwise relevant not to 
become irrelevant because of promise of secrecy, 
etc 

30 Consideration of proved confession, 
affecting person making it and others jointly 
under trial for same offence 

31 Admissions not conclusive proof, but 
may estop 

Statements by persons who cannot be 
called as Witnesses 

32 Cases m which statement of relevant 
fact by person who is dead or cannot be found, 
etc, w relevant 

When it relates to Cause of death , or 
IS made in course of business , or 
against interest of maker , or 
gives opinion as to pubhe right or 
custom, or matters of general interest or 

relates to exufence of reJauonship , or 
IS made in will or deed relating to family 
affairs , or 

in document relating to transaction 
mentioned m section 13, clause (a) , or 

u made by several persons and expresses 
feelings relevant to matter m question. 



Thf Cmdfscf Act (I or 1872) 


2390 


Sechovi 

33 Relo’anc) of certain cMdencc for 
prountj in lubscouent proceeding the tnilh of 
facts therein stated 

Statemfsts Made cvoer SrraAL 
CiRCfUTTANCES 

34 Lntnes in books of account vbm 
relcx ant 

35 Ilelc\‘ancy of entry m public record, 
made in performance of dut) 

36 Releaanc^ of statements in maps 
charts and plans 

37 Rclesanc) of statement as to fact of 
pumic nature contained in certain Acts or 
notifications 

38 Rc 1 e\aney of statements ns to any law 
contained in lav? books 

How sacit or a Statejcevt ts to an 
raoiTD 

39 \Miat endcnce to be giten tsl cn state 
ment forms part of a con\cnation doctimeni 
book or senes of leticn or papers 

JuDcsTEvts OP Courts of Juctice 
IMIZV RELElAJfT 

40 Prenous judgmenu rcleiant to bar a 
second suit or tnal 

41 Rclet'ancy of certain judgments in 
probate, etc junsdiclion 

4a Relevancy and effect of judgments 
orders or decrees, other than those mentioned m 
section 41 

43 Judgments etc , other than those men 
boned m secuons 40 to 4a when relevant 

44 Fraud or collusion in obtaining judg 
ment or mcompetency of Court may be prosed 

Opinions or TttiRO Persons when 
Relevant 

4g Opinions of experts 

46 Facubeannguponopmionsofexperls 

47 Opinion as to handwriting, when 
relevant 

48 Opinion as to exutence of right or 
custom, when relevant 

49 Opinion as to usages tenets etc 
when relevant 

50 Opinion on relationship when relevant 

51 Grounds of opinion when relevant 
Character when relevant 

5a In civil cases character to prove 

conduct imputed irrelevant 

53 In criminal cases previous good charac 
ter relevant 

54 Previous bad character not relevant 
except in reply 

55 Character as affecting damages 

PART II 
On Proof 
CHAPTER HI 

Facts wniiai need hot be proved 

56 Facts judicially noticeable need not 
be proved 

57 Facts of which Court must take judicial 
notice 

a 8 Facts admitted need not be proved 
CHAPTER IV 
Of Oral Evidence 

59 Proof of facts by oral evidence 

Co Oral evidence must be direct 
CIUPTER V 
Of Documentarv Evidence 

6s Proof of contents of documents 

6a Primary evidence 

63 Secondary evidence 


StcnoNi 

C4 Proof of documents by primary evi« 
dence 

Ca»ct in viliich secondary evidence 
rcisimg to documents may be given 

C6 Rules as to notice to produce 

C7 Proof of sgnaliirc and handwriting of 
person alleged to have signed or written docu- 
ment produced 

60 Proof of execution of document re- 
quired by law to be attested 

60 Proof where no attesting witness 
found 

70 Admi*sion of execution by party to 
attested document 

71 Proof when attesting witness denies 
tl e rsfoilion 

72 Proof of document not required by law 
to be attested 

73 Comparison of signature, w-nting or 
seat with others admitted or proved 

PmiLiL Documents 

74 Public documents 

75 Pnv ale documents 

76 Certified copies of public documents 

y7 Proof of documents by produebon of 

certified copies 

7O Proof of other official documents 
Presumption as to Documents 

S Presumption os to genuineness of 
ed cop es 

80 Presumption as to documents produced 
as record of evidence 

Oi Presumption as to Gazettes news- 
papers pnvaie Acts of Parliament and other 
documents 

82 Presumption as to document admissible 
I V England without proof of seal or signature 
83 Presumption as to maps or plans made 
by authority of Government 

84 Presumption as to collecbons of laws 
and reports of decisions 

85 Presumption as to powers-of attorney 
80 Presumption os to certified copies of 
foreign judicial records 

87 Presumption as to books maps and 
charts 


88 Presumption as to telegraphic messages 

89 Presumption as to due execution, etc , 
of documents not produced 

90 Resumption os to documents thirty 
years old 

CHAPTER Vr 

Op the Exclusion op Oral by 
Documentary Evidence 

91 Evidence of terms of contracts, 
grants and other dispositions of property reduced 
to form of document 

92 Exclusion of evidence of oral agree- 


93 Exclusion of evidence to explam or 
amend ambiguous document 

94 Exclusion of evidence against appli- 
cation of document to exutmg facts 

93 Evidence as to document unmeaning m 
reference to existing facts 

96 Evidence as to application of language 
which can apply to one only of several persons 

97 Evidence as to appheanon of language 
to one of two sets of facts to neither of which 
the whole correctly applies 

96 Evidence as to meaning of illegible 
chancten, etc 


/ 
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Sections 

gg VVho may gne evidence of agreemejil 
varying terms ofdocimienl 

100 Saving of provisions of Indian Succes 
Sion Act relating to wills 

PART in 

Production and Effect op Evidence 
CHAPTER VII 
Of the Burden of Proof 

101 Burden of proof 

102 On whom burden of proof lies ^ 

lOT Burden of proof as to particular 

fact 

104 Burden of proving fact to be proved 
to mate evidence admissible 

J05 Burden of proving that case of accused 
comes within exceptions 

106 Burden of proving fact espcaally 
withm knowledge 

toy Burden of proving death of person 
known to have been ahvc within thirty years 

108 Burden of proving that person is alive 
who has not been heard of for seven years 

109 Burden of proof as to relationship 
in the cases of partners, landlord and tenant, 
pnncipal and agent 

no Burden of proof as to ownership 
III Proof of good faith in transactions 
where one party is m relation of active con* 
iidence 

iia Birth during marriage conclusive proof 
of legitimacy 

1 13 Proof of cession of territory 

1 14 Court may presume exulence of cer 
Urn facts 

CHAPTER VIII 
Estoppel 

tl5 Estoppel 

1 1 6 Estoppel of tenant , 

and of licensee of penon in possession 

117 Estoppel of acceptor of bill of ex* 
change, bailee of licensee 

CHAPTER IX 
Op Witnesses 
ti8 Who may testify 

119 Dumb Witnesses 

120 Parties to civil suit, and their wives or 
husbands 

Husband or wife of person under 
criminal tnaL 

121 Judges and Magistrates 

122. Commumcations dunng marriage 

123 Evidence as to affairs of State 

124 Official commumcations 

125 Information as to commission of offences 

126 Professional communications 

127 SecDon 126 to apply to intcrprelns, 
etc 

128 Privilege not waived by volunteering 
evidence 

129 Confidential commumcations with legal 
advisors 

130 Production of title deeds of witness not 
a party 

131 Production of documents which 
another person having possession could refuse 
to produce 

132 Witness not excused from answenng 
■on ground that answer will crumnaic 


Secttions 

Provj-so 

133 Accomplice 

134 Number of witnesses 

CHAPTER X 

Op the Examination of Witnesses 

135 Order of production and examination 
of witnesses 

*36 Judge to decide as to admissibility of 
evidence 

137 Examination m*cluef 
Cross examination 
Re-exarmnation 

138 Ordcrof examinations 
Direction of re examination 

139 Cross cxammation of person called to 
produce a document 

140 Witnesses to character 

141 Leading questions 

142 Wlicn they must not be asked 

143 When they maybe asked 

144 Evidence as to matters in writing 

145 Cross examination as to previous state* 
meats in wncing 

Questions lawful in cross^^cxamination 

147 Whenwitness to be compelled to answer 

148 Court to decide when question shall 
be asked and when witness compelled to answer 

>49 Question not to 1^ asked without 
reasonable grounds 

150 Procedure of Court in case of question 
being asked without reasonable grounds 

151 Indecent and scandalous questions 

152 Questions intended to insult or anno> 

>53 Exclusion of evidence to contraacc 

answers to quesuons testing veracity 

>54 Question by party to his own witness 
155 Impeaching credit of witness 
150 Questions tending to corroborate evi- 
dence of relevant fact, admissible 

157 Former statements of witness may be 
proved to corroborate later testimony as to 
same (act 

158 IVhat matien may be proved m con- 
nection with proved statement relevant under 
section 32 or 33 

• 59 Refreshing memory 

When witness may i6c copj of docu- 
ment to refresh memory 

•60 Testiinony Co facts stated in do«imeat 
mentioned m section 159 

161 Right of adverse party as to wntmg 
used to refresh memory 

• fc Production of documents 

Translation of documents 
183 Giving, as evidence, of document, 
caUM for and produced oa aolice 

164 Using as evidence, of document produc- 
tion f)t which was refused on notice 

•65. Judge s power to put questions or order 
production. 

•66 Power of jury or assessors to put ques- 

CHAPTER XI 

Of Improper Adstesion .vnd Rejection of 
Evtoence 

• 67 No new trial for improper admission or 
rejectioQ of evidence 

SCHEDULE —Repealed 
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The Evidekcb Act (I of 1B72) 

INDIAN EVIDENCE ACT (I OF 1872) 

[15/ft March, 1872 
WnEREAS It IS expedient to consolidate, define 
and amend the law of evidence ; It is hereby enacted 
as follows — 

PART I. 

Relevancv of Facts 
CHAPTER I 
Preumisary. 

1 (i) Tins Act may be called The Indian Evi- 

dence Act, 187a 

NOTES inadmujible ud • judge should not bnog such 

See 1 — Rules in thu Act are rules of logic, tlascments into thecase as evidence No statement 
1914 M W.N 931 Act is not exhaustive. 39 by any person is evidence unless given on oath 
C t64**i5 CWN r053=r4C.L.J 375, 14 C m the witness box 1935 N 63 Conjecture 
721 Act not exhausbve of the rules of cvi* should not be the basis of ajudgment 1924 N 
denee and the Courts can invoke the aid of the 363 Statements which are not admissible m 
principles of jurisprudence of English taw as t evidence cannot be rendered admissible by con- 
supplementing and explaining the rules given sent of names 1923 L. 630 Set also 1934 P 
m the Act 39 M 449^38 ML.J 329 In 284 30 1 C 906 Omission to object to the 
questions relating to matters expressly provided reception of evidence does not make irrelevant 
for in the Evidence Act, it must not be dealt evidence relevant and the objection can be 
With as a mere modifieauon of the Uw of taken on second appeal 44 B I 93 *a 55 I C. 
evidenee prevailing in England The Esndence 316x33 BoraL.R 57 Stt also 47 ML.J 640, 
Act u, as It was intended to be, a eomphte *934 N 358 79 I C. 1039x1934 A gi 8 40 
Code of the law of evidence in Briush Burma IC 553 >35 1 C 57 S“t 93 > M 601 Where 

1938 RL.R 190-17510 465-1938 R 177 a piece of evidence not proved in the pro- 
/FB) J« e/w 65 G Uj 520— 41CWN IJ03 permannerbaj been adnuited without objee- 
The provmons of the Act are independent of dons the opposite party cannot challenge it at 
the rules of procedure contained in the On a later stage But the pnnaple on whi^ un 
minal Procedure Code and must have full sceme, object^ evidence u admitted, does not apply 
unless clearW repealed or altered by another where evidence has been receiv^ without 
statute 7 L 84—94 IC 901 — 1926 L. 88 objection in direct contravention of an impe- 
Tbe records of the CermaQ Court autbeoti rative provision of law sr CWN 134—1920 
cated in the manner prescribed by secs 14 C t6o Ste also 1939 A 61 — 1939 ALJ 138 
and 15 of the English Extradition Act are ad There Yan be no condiuonal adcmssibtlity of a 
missibTe in evidence 39 C 164— rs CWti document There cannot be an order thatwhile 
1053—12 1 C. 273 Evidence properly admit a document u inadmissible as lease, it is admis- 
ted for one purpose must be admustblc for all nble as a receipt If it is held to be not a 
purposes in the cause 37 B 122—40 1 A i lease, it can be admitted uncondiponally But 
—24 MX.J 176—17CWN 388 (PC) (On if it is held to be a lease it cannot be admitted 
appealfrom la BomLR 316=5 IC 457) as a receipt 1941 AWR (Rev) 979 =i 94 t 
Ste also ii BomL.R 926=410 652 There RD 932 An objection as to the mode of 
is no ground why a party having once denied proof not taken in the Courts below cannot be 
cannot on a reconsideration subsequently admit taken for the 8nt Ume in second appeal 64 
the genuineness of a document and if this is so IC 266=36 C.L.J 166 An erroneous omis 
a Cwrt could not be precluded from taking sion to object to evidence irrelevant and 
such document into consideration. 1941 consequently inadmissible under any orcum- 
O 189— >940 OWN 1344 No Court has a stances, does not make it admissible But tbe 
right to look at any document or any papers Court will not entertain for first time in 
other than those on the record unless the Judge appeal an objection that a document not ad 
gives to the parties to the suit an opportunity nussible has been improperly admitted m cvi- 
of l^ing heard and making their submission dence 45 C i59*=ai C 4 V N 996 A Court 
wiih regard to what is contained in docu refusing to admit a piece of evidenee in lh<‘ 
menu ouUide the record to >vhich the Judge 6nt instance has no jurisdiction to take the 
desires to refer 1923 C. 194 Tbe mere sum- same into considerauon at a subsequent stage, 
momng of a record does not constitute it a unless some good explanation or reason u 

part of the evidence in the case in which it is shown by the party produong the same Once 

summoned- The contenu in those documents, a document is admitted at a late stage by a 
if sought to be relied upon must be formally dodge or trick, there u an end of the matter 
proved 1940AWR (B R ) 153=1940 R.I> 182 IC 407*1939 P«t. 530 Documentary 

843 A Court u not bound to treat the regis evidence relevant to the case and admitted 

tration endorsement as conclusive proof of the vnthtmt objccuon m the hnt Court cannot be 
fact of execution, but it can treat it as suffici objected to in appeal on the ground that it u 
ent proof thereof I940NL.J 437-1940 Nag not admissible for the purposes for which it 
382 5 l<item*nJr nods at Iht local tnspettion arc has been used 40 1 C. 553, 33 PJuR- 470= 
C.CM —301 


THE 
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NOTES 

134 1 C 770 See also 167 IC 190=1 LR 
(1937) N 68=1937 N 13 Evidence which u 
relevant under any arcumstances whatsooycr 
must be distinguished from evidence which is 
admissible if certain conditions were fulfilled 9 
IC 211 = 13 CLJ 18 In the latter case 
objection should be taken at the ealiest possible 
stage and if such objection is not taken the 
appellate Court will not entertain it 9 I C 
211 = 13 CLj 18, An objection relating to 
the mode of proof of a document must be 
raised when the document is sought to be put 
m evidence and if raised at a later stage, it 
does not deserve serious consideration 63 C 
1053=1936 G 316 There is a distinction 
between the relevancy and admissihility of a 
document Evidence which is not relexant 
under provisions of the Act cannot be made 
relevant because it is let without objection If 
a document is inadmissible on account of a 
defect which could be cured by the person 
relying on it if an objection had been taken at 
the proper tune, no objection as to its admissi- 
bility ean be allowed at a later stage But the 
omission to object to the admusion of irrelevant 
evidence cannot possibly make it relevant 1936 
L. 1x4 It IS too late in appeal to object to a 
document which had been adraited without 
objection m the fint Court 3 L 59=1922 L 
sBi, When at a trial, admissibility of evidence 
u obiected to, it is the duty of the tnal 
Judge to deode at once whether it is admissi- 
ble Ifhe holds It inadmissible Che documeoC 
should not Snd a place on the record and 
assessors or jurors should be warned not to rely 
on It. 50 I C. 481=98 PL,R 1918 Where 
the Court passed an interlocutory order that the 
evidence was admiuible such an order can 
legally be varied by the Court, though m prac- 
tice It IS not often done Court therefofc can 
bold the evidence as inadmissible which was 
formerly held admissible 39 PLR 262=1937 
L 176 It w xvrong for a Civil Court to rely 
too much o" decisions m cnmiaal cases when 
decidmg questions of title in civil suits 21 
P L T S73 A party who did not object to the 
admissibihty of secondary evidence of a regis- 
tered will even in his appeal memo cannot be 
alloxxed to uige it 31 I G 600 When a 
documents i* tendered id evidence and no 
objection whatever is taken to it either as to 
Its bemg secondary evidence or as to its being 
tendered in circumstances that would justify its 
being received as secondary evidence, it is too 
late m appeal to take the point that it should 
not have been received I L R (1937) N 68= 
*937 N 13 The relevant point of time m the 
proceedmgs at which the condition of admissi 
bility must be fulfilled is the tune when it has 
to be admitted by the Court before which the 
evidence is produced and relied on and not the 
moment when the case is decided igo 1 C 
849=1940 NLJ 459=1940 Nag 340 No 
statement of counsel concermng relevant facts in 
the case can be accepted otherwise than in the 
Witness-box 1935 N 69=17 NLJ 189 
Parties, if so minded, may ordinarily agree that 
evidence shall be trken in a particular way 
That IS not a matter which can be said to 
affect the jurisdicuon of the Court It u merely 


that parties allow certain materials to be use*^ 
as evidence which apart from their consent 
Cannot be so tued 43 MLJ 448=1922 M 
394 [43 M 609,38 M 160, Foil] If a party 
to a suit consents to the recitals m prior judg- 
ment being taken as proof of a will, he cannot 
ot^cct in appeal (Ibid ) The omission by a 
party to prevent irrelevant evidence from being 
admitted will not m the absence of a deliberate 
consent to waive objections, cure the defect 36 
IC 906 When the lower Court has gixen a 
finding that the document is legally proved, 
the appellate Court should sparingly interfere 
With the findmgs when no objection xvas taken 
at the hearing 32 I C 760, 10 OWN 173= 
>933 O 1^8 It does not follow that a docu- 
ment is invalid, merely because it may not be 
admissible in evidence 1923 N 109 Where 
a document is adrmtted without proof but with- 
out objection in the trial Court, no objection 
to Its admissibility on the ground of want of 
formal proof can be taken in appeal 44 I C 
>422=3 PLJ 306 If a document is once 
admitted m the lower Court without objection, 
no patty can take objection to its being refer- 
red to by the Court 36 I C 96=10 SLR 
4 Where the only reason given tor adimttu^ 
a document m appeal u that it is a public 
document but it relates to facts which the 
defendant is entitled to meet, the adnussion u 
illegal X50 IC 306=1934 N 124 Legal 
practitioners should confine themselves to such 
documents as xvere produced by them and 
exhibited m the case If the record of another 
case happens to be in Court for a specific 
purpose it cannot be treated as evidence m the 
case for any purpose other than the one for 
which It was summoned 231 IC 513 = 1931 
A 600 It IS not safe to assume that a case 
must be false if some of the evidence m 
support of It appears to be ambiguous or is 
clearly untrue There is on some occasions a 
tendency amongst htiganb to back np a good 
case by false or exagerated evidence 24 G 
W N 026 (PC) As to admissibilty of notes 
of evidence of a speech in a tnal for sedition, 
see 2940 OWN 965 The Court u not entit- 
led to attribute to the witnesses conspiracy and 
peijury, unless the story told by them, coupled 
with the surroundmg circumstances is of itself so 
unnatural and improbable that only one con- 
dusion, 914 , conspiracy and perjury, u reason- 
ably pjssible 1934 PC 12=66 MLJ 151 
(PC) An appellate tribunal may bring its 
^owledge of life and business to bear even 
in cases where m the lower Court contem- 
porary communications and course of busin«s 
are used, and it can say that evidence given 
about them at the trial cannot be true 34 
I C 273 (PC) In a matter of appreciation 
of evidence and the credibility of witness the 
opinion of the tnal judge should not be lightly 
disturbed on appeal 39 B 386=42 I C 
ii9=aeMLJ 593 (PC) dim 43 G 707= 
31 MLJ 1=43 lA 73 (PC). aSCLJ 
306-48 I G, 561 , 39 A 426 , 39 1 G 666, 27 
IC 276=20 CLJ 501 When dealing with 
a venion spread over several consecutive 
stages, it 15 inevitable that careful regard 
should be bad to them all and their truth or 
falsehood tested on a review of the entire 
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It extends to the ^\holc of British India, and applies to all judicial pro- 
ceeding m or before any Court, including Courts- 
marlni '[other, than Courts-martial convened under the 
Army Act], '[the Naval DisapUnc Act or that Act as modified by the Indian Navy 
(Discipline) Act, 1934,] ’[or ilic Air lorcc Act] but not to affidavits* presented 
to any Court or officer, nor to proceedings before an .arbitrator, 


Gomiaencetnent oC Act 


And It shall come into force on tlic first day of 
September, 1872 


LEG REF gL lai = 19330 Ip7 Xtcre verbil contradic- 

' Inserted by Act Will of 1919 tion< and discrepancies not suHlaent to dis 

Bui J« the Army Act (44 i, 45 Viet , c. J8), ciedit the clear and consistent testimony of eye- 
sec. 127, VNhich IS as followa — wiinesscs, which is also supported by tbe cir 

“A Court martial under this Act shall not, cumstantial evidence The measure of stupidity 
as respects the conduct of its proceedings, or of these witnesses especially when they ate 
the reception or rejection of evidence, or as vallagers, is not the measure of their veraaty 
respects any other matter or thing vvhatsoeier, and inithfulness 8 Luck ^70=1933 O 333 
be subject to the provisions of the Indian Cvi Ste alto 5G M 356=64 M L.J 439 \Vhen 
dence Act, 187a. or (o any Act. law or ordinance a witness makes a reckless statement which 


of any legulaturewhatvoevcr, other than Parlia- 
ment of the Umted Kingdom " Act I of 1872 
is (subject to such modifications at thcGovcrnor 
General m Council may direct) applicable to 
all proceedings before the Indian Marine 
Couru Ste the Indian Marine Act (XIV of 
1887), see 68 

• Inserted by Act XXXV of 1934 

• Inserted by Act X of 1927 

• As to practice relating to afTidavits, ste Civil 
Procedure Code 1908 sec 30 (r) and Sch I, 
O XIX, CrP Cod? 1893 sees 539 and 539 A 

NOTES 

case The incidents have to be judged in the 
light of what preceded and followed and it 
would be an error to segregate the tnadents 
and test their veracity in isolation 52 LW 
57-72 CLJ 263-1040 PC 93 (PC) A 
Witness’s evidence should not be rejected merely 
because he appeared to be nervous while in 
thebox 187 IC 747—1940 ALJ 26= 
1940 All 175 The fact that the witnesses 
for one of the parties to a suit happen to be 
his employees is not a sufHcient around for not 
relying on their evidence especially when none 
but me employees could be witnesses to the 
transaction in dispute 189 IC 232=1940 
Pat 629 IVhere the rejection of a witness s 
evidence by the trial Judge is solely based on 
the evidence, oral and documenta^, placed 
before him and he makes no connneat on 
the demeanour of the witness or on his truth- 
fulness apart from comments on the probabili 
ties of the truth of the story actually told by 
him viewed m the light of the surrounding 
orcumstances, the appeUate Court u in as good 
a position to judge of the matter as the trial 
Court 1934PC 12=66 ML.J 151 (PC.) 
See also 8 Luck. 315=1933 O 128 Where 
the evidence produced by one party u la 
direct conflict with the evidence produced by 
the other the foDownng tests may be applied 
forjudging the veraaty of the witness (1) tbe 
evidence which u consutent with the finding 
which IS already established, (2) tbe compara- 
tive nearness m rdauonship of the witness, (3) 
the impartiality of the witnesses, (4) tbe 
Inherent probabihty of their statements, (5) the 
smpresuoa created in the tninds of the Judge 
by the demeanour of the Vvitnesses m tbe txn 


appears to be altogether false, the safest course 
IS not to place any reliance on hu evidence 1 1 
OWN 950 = 1934 O 308 Discrepancies m 
die statements of witnesses on material points 
should not be lightly passed over, as the value 
of their testimony is senously affected by diem 
36 A 187—26 MLJ 442— S3 IC 715 (PC) 
As so appreciauon of evidence, set 45 hi L J 
438-23 CWN 589-77 I C 141 (PC) Mis- 
apprehension implies a positive and demonstra- 
ble mistake or misunderstanding, whereas mtj- 
appreoation of evidence u more subjective and 
by no means so capable of logical demoastra- 
tion ILR (i 93B> N 442-17710 605(2)- 
1938 N 394 TTiere is no ground why a party 
having once demed cannot on a reconsideration 
subsequently admit the genuineness of a docu 
ment, and if this is so a Court could not be 
precluded from taking such document into 
consideration 192 I C 259— 1940 OWj^ 1344 
— 1941 Oudh 189 It cannot be said to be an 
axiom of law that every Court must reject exa 
nunation in chief whenever cross examination 
docs not confirm it A Court may believe any 
witness or any part of any witness s evidence 
and disbelieve any other part and it is entitled 
to come to the conclusion that the examination- 
in-chief IS true and that statements in cross- 
examination are false 1937 MWN g86 As 
to tnal Judges opinion of Witness when open to 
cnUcism on appeal, set 76 I C 63=46 ML.J 
334 Low status of witness u not suffiaent to 
discredit hun 1924 MWJI 445=1924 P C 
106 (PC) Where the parties to a suit are at 
issue on a vital quesuon, such as tbe genuine- 
ness of defendant s signature to the document 
sued on, the safe pnnaple u to consider which 
story fits in With ffie admitted arcumstances and 
resulting probabilities The Pnvy Council up- 
held dve finding of the Chief Court as to the 
genuineness of the signature, m reversal of the 
decision of the first Court. 38 C 805=21 M 
L.J 1127=38 Iw\. 155 (PC) In a dispute as 
to facts, great wagbl, naturally attaches to Che 
finding of the tnal Judge 15GWN 717=10 
1 C 963 (P C } The fact that a witness makes 
wrmiaVM in identification is no reason for dis- 
crediting bis evidence ui other matters. 45 A 
300=21 AL.J 143 = 1923 A 352 In India 
where references to time are generally mere 
approximations there u large margin of honcsl 
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error 15 BomLR 297=19 IC 326 A 
theory of unprobability m order to prevail 
against positive evidence must be dear and 
cogent, It must be such as to justify the rgec- 
bon of the positive evidence as concocted and 
unreliable 24GWN 860— 59 I C 814=470 
J043 Presumption against misconduct is 
among the probabihbes to be taken into account 
in estimating the value of evidence and where 
the character and position of the person is 
above reproach this prababihty becomes sfron 
ger The mere fact that this or that thing in a 
complete transacbon is improbable docs not 
count for much as against dear and distinct 
evidence of reliable witnesses 39 C 244=13 
IC 577 *=i 6C\VN 266 The mere lact that 
the promissory note is stamped with a King 
Edward stamp docs not prove that the note 
was executed in igii and not in 1915, in the 
absence of any evidence that there were no 
King ^ward stamps in existence m 19)5 1923 
I4. 601 Where a witness keeps quiet for many 
days after the occurrence and comes forward 
after the police had made a discovery he is not 
rehable 1923 L 438 (2) Without octiberatcly 
intending to tell a lie human beings are prone 
to believe what they wish, to confound what 
they believe with what they heard and to as 
cnbe to memory what is merely the result of 
imaginabon 8 O L J 433 = 1922 O 178 The 
evidence of respectable persons with special 
means of knowledge owing to relationship to 
the patties on the matters they depose to should 
not be viewed with suspicion especially in 
cases where only oral evidence will ordinanly 
be available 25 I C 680=7 OLJ 383 It 
IS a good working rule not to act upon the 
evidence of persons who are vitally interested 
in the result of the case, unless that evidence 
receives corroborabon 1922 P iti Where a 
party comes into a Court with a story, which 
eannot be believed in its essential details it is 
impossible to rely on a part of the story for the 
purpose of convicbng the accused ip CrLJ 
877=47 ^ C 73 ^be maxim /alw m tino 
falsui tn omnibus is a maxim of ancient ongin 
which IS nowr not implicitly followed by Courts 
in the apprcaation of evidence It is the duty 
of the Court to sift the evidence and separate 
the truth from the falsehood, if it can 1923 R 
30 It IS generally unsafe to apply the docinne 
falsus tn uno falsus in omnibus to evidence of 
witnesses m India Where the evidence is subs 
tantially correct simply because there are deli 
berate falsehoods in it, it should not be totally 
rejected 10 OWN 482—1933 O 269 Cir 
aanstantial eoidenct is evidence of circumstances 
as opposed to what is called direct evidence to 
IC 929=i2CrLJ 329 Circumstanu^ cvi 
dence in order to justify a conviction must be 
exhaustive and must exclude the posabihty of 
guilt of any other person or must point condu 
wvcly to the complicity of the accused 38 1 C 
759=32 PR (Cr) 1916 Circumstantial evi 
dence must like any other evidence be tested and 
weighed and must prevail or not by its own 
inherent proving force i LW 1007=26 IC 
332=16 CrLJ 38 To justify an inference of 
guilt from arcumstantial evidence the inculpa- 
tory facts must be incompauble with in- 


nocence of the accused and must be incapable 
of explanabon upon any reasonable hypothesis 
other than that of his guilt 59 I C 358=22 
CrL.J 154 See also 65 P L.R 1917=4210 
129, 8 CWN 278, 39 I C 322 A 'ehnnte 
outness' whose evidence so commonly discloses 
a mcctinir with the very person whose admis- 
non u required and details how the admission 
was volunteered in the course of conversabon, 
though not necessarily a false witness, it is pro- 
verbially rash to rely upon such evidence 193 
IC 209=1941 OWN 565=1941 PC II 
(PC) 

A Judge cannot travel beyond the record of 
the case before him and rely for the rejeebon 
of an important witness in the case on informa- 
bon gamed from other cases heard by him igi 
IC 327=1941 Lah 22 Record requisioncd 
— When becomes evidence in the case A re- 
cord which has been requisiboned does not be 
come part of the evidence in a pending case 
merely from the fact that it has been reqiusi- 
honed If any document or statement contained 
m the record are relied upon by a party then 
they must be duly proved and brought on the 
record as evidence in the pending case I94* 
RD 868— 1941 O A (Supp) 788=i94rAW 
R (Rev) 914 \Vhere a document called from 
a witness is produced by him and that is the 
document required, he should be allowed to 
prove it so chat it can be admitted in evidence 
although the demand for the document does 
not describe it as fully as it may 22 PatX T 
656=1941 Pat 202 

CtRCUltSTANTtAL EVIDENCE AS TO MAAJUAQE — 
Even though the connection between a man 
and a woman was at its inception adulterous, 
the presumpuon of a marriage arises in a ease 
where it is established that the husband of 
the woman had divorced her and after that 
they conbnued to live together, treated each 
other as husband and wife and were looked upon 
by others as such 35PLR 532 = 1934 L 517 
O>ntmuous living as man and wife raises pre 
sumption ofit^aJ mamage and JJus prMuiziption 
IS greatly strengthened when they are described 
as man and wife m municipal papers 1934 A 
884 A presumption of a marriage arises in a 
case where It is established that the parties were 
hvii^ tc^ether as man and woman and after the 
death of the man the Utter was allowed by his 
reversioners to retain his property for a period 
of 41 yean 1937 OWN 1221 Where the 
evidence was that a widow after her husband s 
death lived with his first cousin as man and 
wife, had several children by him, and the two 
were together culbvabng lands and there was 
nothing to show that they were outcasted or their 
status as man and wife was repudiated under the 
circumstances it would not be justifiable to 
hold that there has not been a re-marnage 18 
RD 417 Seeatso 1937 OWN 619=1936 O 
298 hledical certificate— Value of 1937 C 
697 Where the slide taken by the Medical OJieer 
containing a smear of the dischaige from the 
penis of the person accused oladuUety was shown 
to have contained spermotoza and it was also 
proved that there was a whitish discharge 
known as leucorrhoca from the vagina of the 
woman Held that the evidence was not con 
elusive proof that the two were caught " tn 
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NOTES 

Jtagranii dtiulo" m the \-cry act of coitui 8 
LucV 301 '=15330 148 
An approximate e/ the egt of a tartj 

made by the third parlies in ho might not haN'C 
had any special means of knoNsIcdge >s not of 
much value 36 A 76(3=1934 A 406 (FBI 
In cniDinal proceedings the sUUmenl ef a utintsys 
cg< forms no part of his deposition and is not 
usually the statement of the mlness himself, 
but an estimate of the Court 1933 P 637 ft 
IS a nncH known fact that Nshen the age is not 
in issue, vilUgcrs are particularly careless in 
stating their age As such the statement of age 
cannot be of such positive character m deter 
mimng a particular issue long after die date, 
svhen the determination of age was not one 
under consideration when the statement was 
made 1939 A WR (BR) 44= 1939 RD 164 
Xn the case of an unsworn testimony of a young 
child that evidence 11 admissible Sec 13 of 
the Oaths Act expressly provides for cases in 
which the provisions of secs 5 and 6 of that 
Act have not been earned out 39 Cr L J 585 
*•1938 MWN «=«J938 M 490 =(i 938) i 
M L.J 289 Chtlarm art a most unlnutiecrlf^ 
tlast cf mlws, for when of a lender age, they 
often mistake dreams for reality repeat glibly 
as of their otvn knowledge sshal they have 
heard from others and are greatly influenced 
by Jear of punubment, by hope of reward and 
by desire of notonety 34 PLR 536-1933 
L. 667 The propee tests to be applied with 
reference to the evidence of a child Nvitness are 
hew consistent the story is with itself how it 
stands the test of cross examination and how 
far It fits, in with the rest of the evidence and 
the arcumstances of the case 1941 OWN 
1246 ll u not for ahoy of about u tn ytan 
(9 duftngtfuA httiLten things heard by him and those 
which he has seen, and when there Is a clear indi 
cation of inconsistent statemcntsin his evidence, 
not much importance can be attached to it It 
IS not ill^al to examine a ivitness of tender 
yean, but it is important that thejudge should, 
as a precaution, ascertain in the first instance 
by means of a few simple questions whether the 
intelligence of the child is such that it is capable 
of giving credible evidence, it is also desirable 
that the record of evidence should show that 
such a test has been in fact made SVben it 
does not appear that any such attempt was 
made to test the capaal^ of the child witness 
to give hu testimony, it is not safe to rely on 
the evidence of such a wimess 15 PL.T 386 
= 1934 P 651 It IS not necessary to tender 
the estdenee taken on commission formally at a trial 
to make it evidence in the case (36 C 5^, 
Ref) 37 CWN 666=1933 C 412 Where 
an arhtfotoT has examined iinlmsses and recorded 
evidence with due formality, it is open to the 
forties by eonienl to treat such statements as roidmce 
and proceed wth the case before the Court 
from the stage it has reached before the arbi- 
trator The consent m such a case relates to 
the manner in which the cNidcncc has to ^ 
proved and not to the relevancy of the evidence 
itself 1934 M 610=67 358 It u 

unsafe to rely completely on the evidence of 
trackers as to the correspondence of trackers 42 
I C. (29=18 CrL.J 897 Sometimes the 


identification of the particular accused by 
witncises to whom they are strangers is useful 
17 CtL.J 156=33 1C 636 Where awitness 
was examined before the committing Magistrate 
and was simply tendered for cross examination 
in the Sessions Court and the evidence before 
the committing Magistrate was marked as exhibit 
in the Sessions Court, such procedure u 
illegal 30 1 C 439 = 1915 ^IWN 544 
Out see also 39 Mys H C R 581 = (2 
M>-s L.J 1 Statements of accused in piolicc 
custody are notoriously untrustworthy 20 I C 
721 ■=1912 hMVN 825 In criminal cases, it 
u the sveight of the evidence and not the 
number of the witnesses, which the Court has 
and ought to coniider 63 I C 407=24 O C 
225 IVhen m murder ease the only eye- 
witness to the occurrence has been disbelieved 
on several points, it u not safe to base a con- 
viction on the evidence of such witness, 
especially when no motive for the murder has 
made out llOWN 969=19340 373 
Conviction should be resorted to only after the 
reasonable exclusion of every conceivable 
hypothesis of innocence 9 I C 400=12 Cr L 
J 690 Evidence cannot be admitted on the 
intention of parties when that intention is 
clearly expressed in the deed 1928 C 823 
EXASHKATIOV O? PARTY— OantMDANT AS 

ptJViNTiPr's WITNESS — \tTiere the plaintiff re- 
frained from giving evidence on his own behalf 
and adopted instead the tactics of calling the 
defendant as a witness for the plaintiff, with 
the usual result that important features of his 
case were denied by his own witness, their 
Lordships condemned this practice and approv- 
ed of the course taken by the High Court in 
treating the plaintiff as a person who put the 
defendant forward as a witness of truth 17a 
IC 633-47LW 124=1938 PC 59 (PC) 
Ifa party appears as awitness on behalf of the 
oppemng party the Ccnirt should before proceed- 
ing to recoru his statement question him or his 
counsel as to whether be does not propose to 
appear as his own witness If that party then 
de^res that he does not propose to appear as 
his own witness the Court should point out 
to the party produang him that ordinanly 
speaking the matter should be left as it is and 
the Court be left to draw any adverse inference 
which may justifiably be drawn from the refusal 
of the party to appear in the witness box and 
rubject himself to cross-examination If the 
party, however, insul on examimng the opposite 
party as his own witness the Court should be 
careful not to allow him to cross-examine bis 
own witness because unless the evidence is 
declared hostile, the party producing the 
witness has no right to cross-examine hu own 
witness 35 PLR 28=1934 L 126 The 
fact that a witness was cited on behalf of the 
defendants and his evidence went entirely to 
support the plambfEs case does not entitle a 
Court to reject his evidence as that ofawimm 
who had been "won over” by the plaintiff 
147IG 59» = «934A 226 
RaTETmov and kxajuay — Distinction bet- 
ween See 14 PLT 482 = 1933 P >99 No 
ftandaid of special ttnetness u applicable to the 
frotf of eoUateral Ttlahonshsfs m India, and there 
u no rule that a person daiming »a a coUatera] 
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2 {Repeal of en^clmenls ] Rep hy Act I of 1938, S 2 and Sch 

3 In this Act the following Mords and expres- 
Inteipretation ause sions are used m the following senses, unless a contrary 

intention appears from the context — 

** Court** includes all Judges' and Magistrates,* 
“Court” and all persons, except arbitrators, legally authonzed 

to take evidence 


LEG REF 

'C/ the Code of Civil Procedure iQoS (Act 
V of igo8^ sec 2, the Indian Penal Code (Act 
XLV of 1860I sec 19 General Act Vol 1 
and for a definition of “D stnet Jud^ * the 
General Clauses Act (X of 1897), sec 3 (15) 
General Acts VoU IV 

* Cf the General Clauses Act (X of 1897), 
sec 3 (9O and Code of Criminal Procedure 
(V of jBpS) 

NOTES 

heir IS bound to allege and prove hia utle 
through the common ancestor tn all rts stages 
(6C 626, Expl) 168 I C 881=46 LW 88=. 
ngBomLR 1005— 1937 PC 201 (PC) The 
Evidence Act does not contain any express pro 
vision making evidence of general reputation 
admissible as proof ef rtlalioruktp 46 LW 88~ 
1997 P C 20t (PC) 

Pleaoinos anp evidence — A statement of a 
party before Court but not on oath is only 
part of the pleading and not legal evidence 35 
PLR 99“ig34L 234 Evidence m a previ 
ous suit or affidavits filed in a previous litigation 
do not prove anything Such evidence or such 
affidavits can be used powerfully when put to a 
witness as a means of destroying that witness s 
testimony and if the attack thus launched is 
successful It results m the witness leaving the 
box discredited That does not however prove 
what IS contained in his previous evidence or 
affidavits The matter ends with a witness 
discredited 1941 NLJ 596 The doctrine of 
the onus of proof is merely academic where both 
parties give evidence Where there 11 evidence 
on both sides the quesbon of onus does not arise 
at all and the ludgc has to determine the issue 
between the parties on the evidence before him 
1938 PWN 773 Where the tradition has been 
ascertained with reasonable certainty a proper 
value must be given to it on questions of pedi 
gree and it may be sufficient of itself but the 
fact that a case is difficult of proof does not 
dispense with proper proof and in many cases 
there is good reason to Kgaed tradition as 
poor and treacherous material 170 IC 335 
= ig37PC 3io=(ig37) 2 ML I 772 (PC) 
fllro 65 G L J 320 41 Own 1103 It is 
possible that scandalous and indecent matter 
might be expunged by the trial Court from the 
evidence recorded on commission If it proves 
to be irrelevant then the matter shoidd be 
noted in the judgment m the case But once 
evidence has been recorded on commission it 
must remain as such on the record If it is 
irreleiant or inadmissible it will not aid in 
the determinauon of the case and should be 
neglected. 1940 A M L.J 4 

Sec 2 (Nmv Repealed), English Law — Cl 
(0>*ec. 2 precludes the Courts from {bUowiiig 


English Rules of Evidence in future 7 lA 63 
(70) (PC) There are hoi\ ever several Acts of 
Parliament relating to evidence that are in force 
In India Sie NVhltley Stokes’ Anglo-Indian 
Codes Vol II pp 822 827, Field p 53 (6th 
Ed) Seeabot^C 721 Sec 2 (j) of the Act re- 
peals the whole of the English Common Law on 
evidenceso far as It \sas in force in Bntish India 
before the passing of that Act The seebon In 
effect prohibits the employment of any kind of 
evidence not specifically authorised by the Act it- 
self It must be recogm*ed however, that the pn* 
iiciple of exclusion adopted hy thcAct, should sot 
be applied so as to exclude matters which may 
be essenbal for the ascertainment of truth The 
relaxabon of the rule as to recepbon of hearsay 
evidence must be held to be permissible where 
Such a course tends to the due invesbgabon of 
truth and the attainment ofjustice 63 C L J 
520—41CWN 1103 SetebotysIC 465= 
>938 R 177 (FB) S 2 (i) (now repealed) in 
effect prohibits the emplojment of any fand of 
evidence not specifically authorised by the Act 
itscK It IS not open to any Judge to exerase 
% dispensing power and admit evidence net 
admissible by the statute because to him it 
appears that the irregular evidence woi^Id throw 
I ght upon the issue 193 I C 220 1941 O 
WN 572=»33LW 469 43 OWN 435” »94* 
PC t6-lLR (1941) f Cal 468 (PC) 

Sec 3 Court — ^The definition of “Court” 
Id thu Act IS framed only for purposes of this 
Act and shouM not be extended beyond its 
leg lunate scope 12 B 36 “Court” mcludes 
both Judge and jury 4 C 483 Registrar or 
Sub Registrar not Court under C P Code fCr 
P Code sec 105 (2)] so also a Magistrate 
holding prel mmary enquiry in police invesb 
gation 1 1 B 702 The term ‘ matters before 
H include matters which do not fall within the 
defimbon of “evidence” 1924 N 385=79 I 
C 609 ‘ Court mcludes all Magistrates 36 

IC 171 34 PR (Cr) i9>6 

FAijr — Fact in issue cannot be proved by one 
not called as a witness 13 I C 220=13 CrL. 
T 28 Misrepresentation of fact — Fact, mcan- 
n^of 3610850=16 PR (Cr)i9i6 State 
of a man s mind is a fact 29 Ch D 483 Pos- 
tession IS a fact 25 I C 510 On this section, 
see afw 38 Bom L R 1122=19376 31 

Document- — The definition of the word 
document m sec 3 of the Evidence Act and 
sec 29 of the I P Code applies to the ivord as 
used in sec 2 (6) of the Press (Emergen^ 
Powers) Act, 1931 1934 A 1031 = 153'^ 

‘ Evidence This is only a defimbon of the 

Word as used in the Act 4 C 492 The word 
* evidence m the Act signifies only the instru 
ments by means of which relevant facts are 
brought before the Court, esf , witnesses and 
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" Fact " •* Fact *’ means and includes — 

(i) any thing, state of things, or relation of things capable of being perceived 
by the senses ; 

(a) any mental condition of which any person is conscious 

IlluitratiMS 


W Tliat there are certain objects arranged in a certain order in a certain place, is a fact 
(i) That a man heard or saw something is a fact 

a That a man said certain words, is a fact 

That a man holds certain opimon, has a certain intention, acts m good faith, or fraudu- 
lently, or uses a particular word m a particular sense, or is or was at a specified tune consaous of a 
particular sensation, is a fact 

(«) That a man has a certain reputation, is a fact 


One fact is said to be relevant to another when the one is connected with 
„ the other in any of the ways referred to m the 

provisions of this Act relating to the relevancy of 
facts 


“ Facts m issue ” 


The expression facts in issue ” means and 
includes — 


any fact, from which, either by itself or in connection with other facts, 
the existence, non-existence, nature or extent of any right, liability, or disability, 
asserted or denied m any suit or proceeding, necessarily follows 

Explanation —Whenever, under the provisions of the law for the time being 
in force relating to Civil Procedure, any Court records an issue of fact, the fact 
to be asserted or demed m the answer to such issue is a fact m issue 


JlfttitraliOiu 

A IS accxued of the murder of B 
At his tnal the following facts may be in issue 
that A caused B s death 
that A intended to cause B s death 

that A had received grave and sudden provocation from B , 

\hat A at the tune of doing the act wmch caus^ B s death was, by reason of unaoundness 
of nund, incapable of knowing its nature 


“Document” means any matter expressed or described upon any 
" Document ’ substance by means of letters, figures or marks, or by 

more than one of those means, intended to be used, 
or which may be used, for the purpose of recording that matter 
lUusIraltons 

A writing^ is a document 

Words pnnted bthographed or photographed are documents , 

A map or plan is a document 

An inscnption on a metal plate or stone is a document , 

A caricature is a document 

" Evidence ” “ Evidence ” means and includes — 

(i) all statements which the Court permits or requires to be made before 
it by witnesses, in relation to matters offact under inquiry , 
such statements arc called oral evidence , 


LEG REF 

* Cf Definition of wnting in sec 3 (58) 
General Clauses Act (X of 1879) 

NOTES 

documents and by means of which the Court 
u convinced of these facts s6 N L R 239= 
1930 N 242 (FB) d’w fl/ia 38 Bom L.R 1122 
= 1937 B 31 (confession of co-accused) Head 
mg of deposition — Entry in — Proof of religion — 
Not much importance to be attached 176 I 
C 242=1938 R 89 

* Proved — Meaning of Stt 19''9 A. 303= 
107 I G. 564 Also 31 Bom L R 515 , >934 A. 
390=154 IC 405 A Court, when It has to 


consider whether a fact u proved or not, must 
not expect evidence which cannot be produced 
or evidence which it is unnecessary to produce 
Further more, a Court must consider all the 
evidence before it and this not merely as a 
nuihbcx of independent bits of evidence The 
whole of the evidence must be considered 
together and the cumulative effect of it must be 
weighed 164 I C 52J = J939 0 WN 1114 
Not Proved — Proof ln Civil and Grim- 
MAT. Cases — ^The evidence in criminal cases 
must be such as to exclude any reasonable doubt 
ofguiU , if there be any such doubt the accused 
IS cntitl^ to be acquitted 22 C. 323 
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{ 2 ) all documents produced for the inspection of the Court ; 
such documents are called documentary evidence 

A fact IS said to be proved when, after considering the matters before it, 
the Court cither believes it to exist, or considers its 
existence so probable that a prudent man ought, under 
the circumstances of the particular case, to act upon the supposition that it exists 

A fact IS said to be disproved when, after considering the matters before 
"Dis ro d” Court eiUier believes that it does not exist, or 

considers its non-cxistencc so probable that a prudent 
man ought, under the arcumstances of the particular case, to act upon the suppo- 
sition that it does not exist 

..T . j 1 . A fact IS said not to be proved when it is neither 

fsot proved » » a ^ 

proved nor disproved, 

4 Whenever it is provided by this Act that the Court may presume a fact, 
“ May presume ’* either regard such fact as proved, unless and 

^ until It 13 disprov^, or may call for proof of it ; 

Whenever it is directed by this Act that the 
"Shall presume" Court shall presume a fact, it shall regard such fact 

as proved, unless and until it is disproved ; 

When one fact is declared by this Act to be conclusive proof of another, 
" Conclusive proof" Court shall, on proof of the one fact, regard the 

other as proved, and shall not allow evidence to be 
given for the purpose of disproving it 

CHAPTER II 


Of the Relevancv of Facts 


. , 5 Evidence may be given m any suit or pro- 

bat m of *l>o exisKnK or non-existence of cve^ fact 

facts in issue and of such other facts as are hereinatter de- 

clared to be relevant, and of no others 
Explanation —This section shall not enable any person to give evidence 
of a fact which he is disentitled to prove by any provision of the law for the time 
being m force relating to Cml Procedure 


Jllutfrations 

(d) A u tried for the murder of £ by bcatiog him vntb a club with the intention of causing 
his death 

AtAj tnal the following facts are in issue — 

A s beating B with the dub , 

A s causing B t death by such beating , 

A s intention to cause B s death 

(i) A suitor does not bnng with him, and have in readiness for production at the first 
hearing of the case, a bond on which he relies This section does not enable him to produce the 
bond or prove its contents at a subsequent stage of the proceedings otherwise than in accordance 
with the conditions prescribed by the Code of Civil Procedure 

6 Facts which, though not m issue, are so connected with a fact in issue 


NOTES 

Sec 4 — Under sec 4 it is open to a Court 10 
India upon proof of a tnamage either to regard 
as proved the subsistence of that mamage on a 
later date unless and untd it should be disproved, 
or else to call for proof of it, using the discre 
tion entrusted to the Court by the first clause 
of sec 4 in a judicial manner according to the 
orcumstances of the case 103 I C 200=1041 
PC 11 = 1941 OWN 565 (PC) 

Sec 5 Scope op Section — Act does not 
lay down rules as to the weight of evidence , it 
only deals with admissibility (Field, 6ih W , 
64) In dctermimng the relevancy or otberwue 
of any evidence, the Court cannot consider 
matten beyond the purview of the Evidence 


Act 24 I C 165=12 A L.J 285 In a tnal 
for murder, the case against the accused should 
be determined on evidence which is relevant and 
admissible under the Act 62 I G 545—22 
DomLR 1274 Suit for profits against son of 
lambardar — Evidence as to the difficulty of 
collecting rent and difficulty in finding other 
lambardar on the death of the onginal lambar- 
dar IS admissible 1928 A 166=107 I C. you 
Sec 6 — Pnnciples of the sections relating to 
relevancy of facts are mere rules of logic 
1914 M WN 931 Declarauons in order that 
they might be admissible as rtigesta* should be 
contemporaneous with the transaction m issue, 
that IS, the interval should not be such as to 
give time or opportunity for fabrication and 
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as to form part of the same transaction, are relevant, 
Rclwancy of facts forming \\lictlier they occurred at the same time and place 
irt of same transaction . j rr . . _ 

or at diucrcnt times and places 


JUiutralmt 

(а) A IS accused of the murder of fl by beating him NVhatescr was said or done by or 
B or the b> slanders at the beating, or so shortly before or after It as to form part of the transac- 
tion IS a reles ant fact 

(б) A IS accused of wanng war against the Queen by taking part in an armed insurrection 
in which property is destrojed, troops are attacked, and gaols are broken open The occurrence 
of these facts u relevant, as forming part of the general transaction, though A may not have been present 
at all of them 

(c) A sues B for libel contained in a letter forming part of a correspondence Letters between 
the parties relating to the subject out of whidh tlie li^l arose, and forming part of the correspon- 
dence in which it u contained, are reles ant facts, though they do not contain the libel itself 

(d) The question is, whether certain goods ordered from B were delivered to A The goods 
were delivered to several intermediate persons successively Each delivery u a relevant fact 


7. Facts which are the occasion, cause or effect, immediate or othcnvisc, 
_ . , of relevant facts, or facts in issue, or ^vhlch constitute 

S of°gS; state of thmgs under nlneh they happened or 

in issue which afforded an opportunity for their occurrence 

or transaction, arc relevant 


Illtutrahons 


(a) The quesstion is whether A robbed B 

The facts that, shortly before the robbery, B went to a fair with money m hu poaession, 
and that he showed it or mentioned the fact that he bad it, (o third persons are relevant 
(4) The question u, whether -il murtwred B 

hfarks on the ground, produced by a struggle at or near the place where the murder was 
committed, are relevant facts 

W The question is whether A poisoned B 

The state of B r health before the symptoms ascribed to poison and habits of B, known to d, 
which afforded an opportunity for the adrnuustration of poison, are relevant facu 

Motive, preparation and 9 Any fact IS relevant which shows or consti- 
previous or subsequent con. tutes a motive or preparation for any fact m issue 
duct or relevant fact 


NOTES 

they should not amount to a mere narrative 
of a past occurrence They are admitted when 
they appear to have been made under the im- 
mediate influence of some pnnapal transaction 
relevant to the issue and are so connected with 
it as to charactense or explain n The bare 
statement of a complainant made sometime 
after the occurrence is not admissible m evidence 
1941 OWN 1390 Statement made to Pobce 
— Admissibility of Sie 50 I C 487= 17 A L J 
760 Evidence of woman raped — giilat 
S«4 ML.J 491 = 1931 Lah 358, note under 
sec 8 \Vhere a woman raped made a state- 
ment to her relative shortly after and committed 
suicide about 3 daj-s after the occurrence, such 
statement 11 not admissible under sec 6 1930 

y -N 702 In a case of rape, a statement 
made by the complainant immediaiely after the 
occurrence to another woman is admissible, 
not as evidence of the truth of the charge 
alleged but as corroborating the credibility of 
the complainant and of the evidence of the 
consutency of her conduct 43 I C 443^100^ 
LJi55(FD) 5rr«be 1930 C. 132=134 I c 
175 {stalencnt by the gul to the mother that 
she Was bitten by a leech to be used only to 
contradict the statement made by the girl) 
Unless a statement by the girl to her father and 
the ofience under see 376, I P CWe, form m 
getar such statement u not of much value 
*9y> L. 337=127 I C. 863 Hearsay evidence — 
aaM.— 302 


Statement of by stander, admissibility 34 P R 
(Or) 1914=37 I C 664 

Sec 7 — here the accused takes the defence 
founded on an c/i 4 i, reasoning from probabilt 
ties, cannot take the place of evidence 1930 
p 509=128 1 C 351 

Secs 7 and 45 — Evidence that there were 
foot prints at or near a scene of offence or 
that the foot prints came from a particular 
place or led to a particular place, u relevant 
evidence under S 7 and statements as to 
these facts made by person skilled in identify- 
ing fool prints are not excluded by S 45 The 
words ‘saence* or ‘art* in S 45 arc to be 
construed widely The amendment relating 
to finger impreswotis a made to meet parti- 
cular decisions which had been given by the 
Courts The amendment does not operate to 
limit m any way the wide meamngs which 
should be given to the expressions ‘laence’ or 
'art' Whether a particular tracker called 
upon to assist, u or u not an expert m this 
art or saence, is of course a matter to be 
decided by the Judge or ^^aglst^atc, before 
reliance can be placed upon hu evidence But 
if It IS established to the satisfaction of the 
Court that the tracker is a person capable of 
distmguuhing and identifying foot pnnts, there 
st no reason why his evidence sbwld not be 
gi\-en such consideration as it may deserve 
1(^2 Smd II 

Sec 8 embodies, us a 
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The conduct of any party, or of anyragent to any party, to any suit or pro- 
ceeding, in reference to such suit or proceeding, or in ref?renc6 to any fact in 
issue therein or relevant thereto, and the conduct of any person an offence against 
whom IS the sub]ect of any proceeding, is relevant, if such conduct influences or is 
influenced by any fact in issue or relevant fact, and whether it was previous or 
subsequent thereto 


NOTES 

tatutory form, the rule of evidence that the 
testimony of TM IS always allowable when 
It goes to the root of the matter concerning the 
commission ot the crime It is controlled and 
circumscribed by sec 27 of the Act 63 C 1053 
= 10360 316 •S'»alri}ILR (1936) N 7B 
Motive Per Crump, J — A motive u tha 
which moves a man to do a particular act 
Whether the belief ivhich produces the state of 
mind IS true or false the motive remains the 
same and the truth or falsity of the belief is not 
really in question 62 I C 545—22 Bom LR 
1274 Motive can never supply want of reliable 
evidence of the offence 7L 84=0410 got 
Evidenle qp conduct — As to evidence of 
conduct and surrounding circumstances ste 22 
C 406 24 WR 176 7 A 385 23 SLR 55— 
iq27 Smd 28 1037 Sind 03 S'* OWN 705=59 
C 40 i6i TO 885— 1926 P«b 73 Conduct 
may m certain circumstances include statements 
as well as acts but in doing so it still retains the 
difference between an act and a statement A 
statement must cons st of words whether they 
be spoken or written, or spelled out as would be 
done by a mute person on his fingers and words 
would not always be statements Acts however 
exclude words and cannot be translated into 
words So where an accused takes certain articles 
belonging to the deceased from various places 
and hands them over to the police he cannot be " 
said to be making a statement much less making 
a statement amountine to a confession To such 
case sec 8 applies ILR (1941) All 280— 
1941 All 145=1941 ALJ 86 oise ig 4 > 

O WJ*! 722 

Res gestae — Report by woman raped — State 
MENTS TO NEIGHBOURS —The Statements were 
inadmissible under sec 6 but admissible as a 
complaint under sec 8 4 LLJ 401 — 1921 

Lah 258 As to statements of a raped eirl to 
persons immediately after occurrence see 82 I C 
142=1025 N 74 1926? 58 

Statement to police officer and complaint 


IN HIS PRESENCE — ^ADMISSIBILITY "niC CVldenCe 

of police officer and the complainant as to the 
pointing out of the various places by the accused 
was a confession of his guilt madewhilehewas 
in the custody of the Police-officer and inadmis 
siblc under secs 25 and 26 The evidence 
could not be treated as evidence of conduct 
apart from the accompanying statements under 
sec 8 of the Act 52 I C 601—21 BomLR 
724. 15a I C 473=11 OWN 1383 

Accused pointivo our spot to Pouce-offi 
CER— C oNDLCT — If an accused accompanier’a 
pobce officer and points out the spot where the 
stolen property is concealed it amounts to con 
duet proof of which is admiss ble under sec 8 
35IC 962=17 CriJ 402 ILR (i936)N 
70=164 IC 964=1936 N 200 Set atso 63 
O 1^3=1936 C 316 1937 N 220=1 L.R 
* 937 ) N 268 (conversation between accused 


and police at lime of search leading to disco\ ery 
of incriminating articles is admissible) But the 
mere fact that the accused pointed out the 
several places of incidents narrated by the 
apprwcris not admissible as evidence of con- 
duct 1929 L 794 Statement by penon 
robbed immediately after robbery and assault Is 
admissible as part of the res gestae 6P 747= 
1928 P 162 Rape — No direct evidence — Child 
on whom rape committed refused to make any 
statement — Prosecution tried to put statement 
of mother as regards answers given by child in 
reply to Questions put to her — Statements held 
not admissible 1930 L 84=120 IC 539 
Sec 8 does not render a statement by a woman 
raped admissible in evidence when there is 
nothing to corroborate or confirm the same 131 
IC 436=1031 M 233 (2) Where the accused 
(a woman) » on her trial for making a false 
charge of rape the fact that she made certain 
alletrations which she related in the course of an 
enouiry which she sought and demanded » 
relevant 1035N 69— 17NLJ 189 A dying 
deciaraPon by a deceased person made in the 
form of signs and gestures in answer to ques- 
tions nut to him is admissible m evidence 38 
BomLR 818— 1937B 37 * 

Conduct of Accused — Whether the evidercc 
against a person charged voth an offence under 
sec 147 I P Code 1$ open to doubt his con- 
duct some time after the occurrence cannot be 
taken to be evidence under sec 8 and cannot be 
used against him in the case 54 I G 775=21 
CrL.J 167 As to evidence of conduct or 
character 97 I C 1041 = 19278 28 As to 
evidence of subseouent conduct see also 5 W R 
(Cr ) 28 9 A 568 The conduct of a person 
who has had no part m a enme and has not 
been called as a vntness cannot be brought 
under sec 8 of the Evidence Act as bong a 
relevant fact constituting motive or preparation 
*935N 81=17 NLJ 274 Though the mere 
fact tfaat an accused person has absconded wnll 
not necessarily fix him with emit the fact is 
undoubtedly a piece of relevant evidence 
against him 3=^ PLR 740 Where the 
accused who u charged under sec 411, I P 
Code for dishonestly receiving a bullock know- 
ing it to be stolen property states to the police 
that he purchased it from a certain person and 
produces in support of his statement a receipt 
which IS found not to include the bullock and 
as to which there is evidence that he madea« 
attempt to get it altered the conductor the 
accus^ can be taken into account to prove his 
guilty knowledge 35 P L R 738=1934 ^ 
695 Admissibility of statements accompanying 
acts i're 3 B 17 14B 260 10 BomLR App. 

2 4 BomLR 284 See aho 1941 O W-N 722 
(Admissibility of voluntary statements to police 
by accused subsequent to the first information 
report ) What the conspirators did that is to 
say, their conduct, is relevant under sec. 3 and 
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Explanation i. — The vord “conduct” in this section docs not include state- 
ments, unless those statements accompinj and cxphim acts other than statements; 
but this explanation is not to afTcct the relc\ancy of statements under any other 
section of this Act 

Explanation a WTien the conduct of any person is relevant, any state- 
ment made to him or m his presence and hearing, avhich affects such conduct, 
IS relevant 

Itbuiretunu 

(<j) II tned for the murder of B . . , , 

The fact* that A murdered C, that B hnew that A had murdered C, and that B had tned 
lo extort money from A by threatening to maVe hit knowledge public, arc relevant 

( 4 ) vt luei B upon a bond for the payment of money B denies the making of the bond 
The fact that at the lime when the bond wai alleged to be made, B required money for a parti- 
cular purpose, IS relevant 

(e) A u tned for the murder of B by poison 

The fact that, before the death ofB, A procured poison similar to that which was admmutered 
to B IS relevant 

(d) The question Is whether a certain document Is the will of A 

The facts, that not long before the date of the alleged will A made inquiry into matters to 
which the provisions of the Sieged will relate, that he consulted vakils m reference to mabng the 
will, and that he caused drafts ofotherwilUtobeprepar^ofwhiehhe did not approve, are relevant 
(<} A IS accused of a crime 

The facts that, either before or at the time of, or aAer the alleged enme, A provided evidence 
which would tend to give to the facts of (be case an appearance favourable to faumelf, or that he 
destroyed or concealed evidence or prevented the presence or procured the absence of persons who 
might have been witn<;«es, or suborned persons to give false eviaencc respecting it, arc relevant 
(/) The question IS whelherd robbed B 

The facts that, after B was robbed C said in X < presence—" The police are coming to took 
for the man who robbed B " and that immedutely afterwards A ran away, are relevant 

(f) The question is whether A owes B rupees lO ooo 

The facts that A asked C to lend him money and that D said to C m A'r presence and heanng— 
1 advise you not to trust A, for he owes B lo ooo rupees,’ and that A went away without maluxig 
any answer, are relevant facts 

( 4 ) The question is whether A committed a crime 

The fact that A absconded after receiving a letter warning him that enquiry was being made 
for the cnminal, and the contents of the letter, are relevant 
(t) A IS accused of a enme 


^OTES 

it IS immatenal whether the conduct on which 
the prosecution relies was previous or subse 
quent to carr>mg out of the object of the 
conspiracy 1941 OWN 133=41 CrLJ 165 
= 191 IC 466=1941 OA 65=19,1 Oudh 
130 

Expi. (0 — ^Vhat IS relevant under sec 8 is 
the particular act upon the statement, and the 
statement and the act must be so blended 
together as to form a part of a thing observed 
by the Witnesses and sought to & proved 
Otherwise the statements are inadmissible *9 
NbR 25 i = i933N 136 

Expi (s) — An infonner’i statement to the 
police that he purchased opium from the ac- 
cused 1$ not admissible unless it was made in 
the presence of the accused la 1 C 87=4 Bur 
L.T aaa But the finding of marked coins 
on the accused and opium on the informer are 
carcumstances from which it may be inferred 
that the accused sold the opmin {IhJ ) The 
statement made by the police officer to the 
complainant m the presence of the accused 
that he fthe accused) was going to show the 
Vanous places connected wath the theftwasnot 
admissible under sec 8, Expl 3 because sudi a 
statement could not be said to affect the coaduct 


oflheaccused 52 I G 601=21 Bom L.R 724 
Charge of forgery of a sale deed — Statements 
made by accused before Registrar— Admissibility 
of 1933 MWN 96 Absence of entries in 
account book is relevant fact. Cre 1924 N 22*= 
76 I C 327 Agent acting nefariously, presump- 
tion from 80 IC 969=17 SLR 15 (33). 
First information report as evidence of conduct 
St* 54 C 237=99 I c 227 Accusation by 
woman against man for attempt to ravish — 
Statements by her to witnesses — Silence of 
accused — Relevancv 1938 R 127 
Secs 8 and 32 A statement of a ptrion 
telmtti but not proced lo bi dead u no doubt not 
admissible under sec 32 of the Evidence Act, 
but the document however is admissible under 
sec. 6 to a limited extent, to show the con- 
duct of the patty It howesei is not a direct 
proof of the facts contained m it. 40 PXJL 
J and K I Where the decea^ bad made a 
complaint to the pobce shortly before his death, 
staling that he apprehended danger to fus life at 
the hands of certain persons, it 1* admissible 
under sec. 8 whether or not it is admissible 
under sec 32 (i) It u evidence of the con- 
duct of a person an oTence against whom was 
(be subject of the tnaL I L.R. (1938) t C. 
390=42 C.WJ^ 129=19380.51 


/ 
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[S. 9 


The facts that, after the commissioQ of the aUeged cnine, he absconded, or was in posseaion 
of property or the proceeds of property acquired by cnme, or attemped to conceal th ing s, which 
were or might ha\ e been used lu committing it, are relevant 
(j) The question is v. hcther A vras raxished 

The facts that, shortly after the alleged rape she made a complamt relating to the cnme, 
the carcumstances under which, and the terms in. which the complaint was made, are relevant 

The fact that, without making a complaint, she said that ihe had been tavisbed is not relevant 
as conduct under this section, though it may be relcs'ant — 

as a d>mg declaration, under section 32, clause (i), or 
as corroboraUse evidence under section 157 
(ifc) The question is, whether was robbed 

The fact that, soon after the alleged robbery, be made a complaint relating to the offence, 
the circumstances under which, and the terms m which, the complaint was made, are relevant. 

The fact that he said he had bceorobbed without making any complaint, is not relevant, 
as conduct under this section, though it may be relevant as a dying declaration under section 32, 
clause (i), or as corroborate e esidence under section 157 

9 Facts necessary to explain or introduce a fact in issue 01 relev’ant fact, 
or \shich support or rebut an inference suggested by 
Facts access^ to «- ^ fact m issue or relevant fact, or which estabhshed 
fa^ “ uce re e\ identity of anything or person whose identity is 

relevant, or fix the tune or place at which an> fact in 
issue or relevant fact happened, or which show the relation of parties by whom any 
such fact was transacted, are relevant m so far as thej are necessary for that purpose. 

ItlMtrahons 

fa) The question IS whether a gw en document is the will oM 

The state ofX s property and of his family at the date of the alleged wflj may be relevant 
(b) A sues B for a libel imputing di^raceful conduct to /I , £ affirms that the matter alleged 
to be Iib^ous is true 

The posaoQ and relaooas of (be parties at the time when the hbel wa published may be 
relevant facts as intr^uctoty to the facts m issue 

The particulars of a dispute between A and B about a matter unconnected with the alleged 
hbel are irrelevant, though the fttet that there was a dispute may be relevant if it affected the relations 
between 4 and B 

(r) A u accused of a cnme 

The fact that, soon after th~ cooumsston of the cnme, A absconded from his house, is relevant 
under section 8, as conduct subsequent (0 and affected by facts in issue 

The fact that at the tune when he left borne be had sudden and urgent business at the place 
to which be went, 1$ relevant, as tenduu; to explain the fact that he left home suddenly 

The details of the business on which he feft arc not relevant, except in so far as they are neces- 
sary to show that the busmess was sudden and urgent 

(rf) A sues B for inducing C to break a contract of service made by him with A C, on leaving 
A s service, says to A — “ I am leaving you because B has made me a better offer ” This statement 
IS a relevant fact as explanatory of Cs conduct, which is relevant as a fact in issue 

{*) A, accused of theft, is seen to give the stolen property to B, who is seen to give it to A’s 
wife B says as he delivers it — “ A says you arc to hide this ’ £ s statement is relevant as expla- 
natory of a fact which is part of the transacbon 


^OTES 

Sec 9 Scope or sea 9 and 11 — Sff nbv 
notes under secs 14 and 15, infra Secs 9 and 
II read along with sec. 21 of the Evidence 
Act amply justify a Court in admitting into evi- 
dence all previous statemenb made by the 
accused bunng on the quesbon of his guilt 
whether made to a pohee officer or to officer or 
to a third party if the statement is relevant to 
the fact m the issue These seebons are not 
controlled by the Crmunal Procedure Code 73 
I C. PJ—T 381 If after the commission 

of a cnme a person whose name is menboned 
as a parbapator m the cnme absconds, his 
conduct implies that he u concerned m the 
enme Anj'thmg therefore it inch tends to 
explain his conduct and fumishes mobve other 
dian a guilty conioence u relevant under sec 9 
^ 545=3* Bora h-R >*74 AdmmibiJity 
Of judgment to prove identity Su iS A 78 


^3 to companson of thumb marks to prove 
idenbty, j«e t G \V'.N 33, 9 C \V.N 520 As to 
reotals of boundanea in documenb between 
strangers to siut, rre 45 C.E..J 55=30 C.4\J4’ 
761, 8 L. 657—1927 L 448 Ste aha- not« 
under sec. 13 infra Evidence of ideobficahoa 
of accused 28 O C. 238=90 I C 444 * 

case of sedibon, the copy of the accused s letter 
to the press is admissible under secs 9 and 14 
but It u necessary to prove that such a letter 
was sent before it could be admitted 30 Bo™ 

3'»=«92aB 77 In an offence of conspi- 

racy to commit dacoity, evidence as to previous 
associaboa of accused for cnmiaal purposes it 
admissible under sec 9 but not under sec. ii 
54 B 524=32 Bom L R. 324 As to the admu- 
sibthty of evidence of assessment of neighbounag 
land to determine the letting of a piece of 
land, t«i9.jo Cal 47=44 aWN i65=IJ.Jl. 
(1940) I C 168 
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(/) A M tried for a not and :s proved to have inarched at the head of a mob The cnes of 
the mob are relei'aht as explanatory of the nature of the transaction 

lo Where there is reasonable ground to believe that two or more persons 
have conspired together to commit an ofTence or an 
Things said or done by ^cjjonable wrong, am thing said, done or written by 
Smmon^desim ” ” an) one of such persons in reference to their common 

intention, after the time when such intention was 
first entertained by any one of them, is a relevant fact as against each of the persons 
bebeved to be so conspiring, as well for the purpose of proving the existence of 
the conspiracy as for the purpose of show mg that any such person was a party to it 


NOTES 

Sec 10 Scope op Ekclbii and Indcan 
Law. — S ec lou wider than the English Law 
As toon as it is shown with regard to an indm 
dual conspirator that he was m pnvy with the 
combmation and its objects and adopted (he acts 
already performed he as a conspirator becomes 
bound by the antecedent and consequent acts of 
his fellow-conspirator 17 PR. (Cr) 1915=* 
98 1 G 738 Sti eUo 37 C 467=14 OWN 
tii4=7lG 359 Sec 10 of the Evidence Act 
IS quite comprehensive Its provisions are much 
Wider and the section renders admissible in cases 
of conspiracy such evidence which u not ordi 
nanly admissible under the Engluh or Indian 
law The first thing for the prosecution in a 
case of conspiracy u to give satisfactory evidence 
to show a common purpose The existence of 
the assent of minds whicn is involved in a cons- 
piracy may be and from the secrecy of the 
crime, usually must be inferred from the proof 
of facts and circumstances which taken together 
apparently indicate that they are merely Mrt 
of some complete whole 1939 ALT 783= 
1939 5^7 There is a considerable incon 

sistency between lec to and the illustration 
thereto 37 C 467=14 C WN 1114 It is not 
necessary to establish by direct evidence 
that the accused persons did enter into an 
agreement to commit an offence to attract the 
operauon of sec 1 0 against the accused 37 C 
467 Set also ILR (1936) N 159= 
1936 N 97 The object of sec 10 is 
merely to ensure that one person shall not be 
made responsible for the acts or deeds of 
another until some bond m the nature of agency 
has been established between them and the 
acts words or writing of another which it is 
proposed to attribute vicanously to the 
person charged must be m furtherance of the 
common design and after such design was 
entertained ii PLT 45=1929 P 145 
(F3 ) See abo 1930 MWN 1364 Sec. 10 
means this if two persons conspire together 
to comimt an offence each is regarded as 
being the agent of the other and just as the 
pnnapal is hable for the acts of the agent so 
each conspirator u liable for what is done by 
hiS fellow conspirator in furtherance of the 
common intention which they had both en»cr 
tamed Firt, must find that there vias a 
conspiracy, and secondly, that the person to 
whom the doctnne is to apply should ha\e 
joined the conspiracy before they can be made 
liable for anything said or done by others 31 
BomL.R 515 The termsof sec. 10 are i-rry 
Wide and apply to acts done in connection Hsth 
the conspiracy, and under the secuon an act 


done bj third persons mav in certain circumstances 
be treated actually as evidence of the existence 
of the conspiracy , as for instance when an act 
u done or something is said in the presence of 
the persons implicated But mere statements of 
third parties made in the absence of the persons 
implicated form a class by themselves, of no 
probative value whatever standing alone Hie 
secuon does not permit of the attaching of 
weight as real evidence to mere statements of 
this kind made m the absence of the accused 
persons and independent evidence reqmrcd as 
corroboration of such statements must be some 
dung very much more than the evidence which 
may ordmanly be regarded as corroborating the 
evidence of an accomplice It may be direct 
or arcumstantial evidence But it must be 
evidence which standing alone would be pro 
perly treated as evidence for a jury of a proved 
intention so that there would be evidence apart 
from the statements of the alleged fellow coru 
mrators inenminaung the persons charg^ 
The evidence must be proof of intention and not 
merely proof of a possible motive for the inten 
tion 178IC 324-1938PWN 403-1938P 
497 The words of sec 10 are not capable of 
being widely construed so as to include a 
statement made by one conspirator in the 
absence of the other with reference to past acts 
done in the actual course of carrying out the 
conspiracy, after it has been completed The 
words Common intention signify a common 
intention existing at the time when the thing 
was said done or written by one of them 
Things said, done orvrritten while the conspiray 
was on foot, are relevant as evidence of the 
common intention once reasonable ground has 
been shown 10 believe in its existence But it 
would be a very different matter to hold that 
any narrative or statement or confession made to 
a third party after the common intention or 
conspiracy was no longer o(>eratJng and had 
ceas^ to exist is admissible against the other 
party There is then no common intention of 
the conspirators to which the statement can 
have reference Such statement is therefore 
inadiTUSsible in evidence against co-conspirator 
19010 933— 52L.W 662 = 1940 PC 176= 
(1940) 9 M LJ 811 (P C ) See also 1941 O 
WN 133 /J941 Oudh 130 ^\’hen sec. 10 
refers to ihe common intention of (he conspira- 
tors It refers to the common intention in the 
future, not to common intention in the 
past I L.R (1939) Kar 449=40 CrL-J 832= 
•939 Sind 183 Where from the dying declara- 
tion made by a person, who is alleged to have 
been murdered, it appears that there was 
clearly a conspiracy wrongly to implicate a 
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NOTES commit an offence and any other acts orwnt* 

particular person the High Court before it mgj of individual conspirators in furtherance of 
would rely on the evidence of witnesses who the common design became admissible under 
have so conspired, and who have had such an sec lo 1929 P 145= 1 1 Pat L T 45 (F B ) 
influence over the deceased making a dying Illustrative Cases — In cases of forgery 
declaration that they could have induced him letter wntten by a third party to a stranger is 
to make a particular dying declaration to suit not admissible against accused 25 Bom L R 
their pirpose must have some other evidence 2^8 See alio 40 C 783 In a charge of cons* 
before it which would enable it to distinguish piracy, evidence of gambling and cocaine cases 
the true from the false 175 I C 99=39 CrL prior to conspiracy charged are admissible in 
J 545=1938 Smd 94 evidence 46 C 710=54 1 C 53 The evidence 

EvmENCE or Conspiracy — Possession of of an Excise Inspector, of raids on the dens was 
seditious literature by one member is evidence adnussible as leading up to the admission made 
against the others for finding out the object of to him 46 C 710 Confession of co-accuscd by 
the association, even where such possession was itself not sufficient to hav e a conviction upon 48 
obtained or such essays wntten before the asso A ^09=95 I C 74 Tnal under sec 222, Penal 
ciation was formed or before other members Code — Accused warder in jail— Evidence of 
joined the association 46 C. 215=23 C.WN previous conduct about carrying negotiations 
193 As to evidence of conspiracy, seeatsosoC washetd admissible 1922 L 631 = 119 IC 
983 , I LR (1939) All 736 , 4 C WN 523 , 762 “Anything said’ would include the 

25 B 230 , 28 G 797 , 7 Beng L R 63 and 9 statements made, speeches delivered, or declara* 
BengLR 36 App 2, 106 I C 721=2 Luck tionsmade Anything "done” must be some act 
631, ILR (1936) N i52 = t65lC 913=1936 done and not merely the intention or knowledge 
N 97 A document of which the writer is not of the person “Anything written” would 
known if found in the possession of a conspirator include a manuscript, signed or unsigned, 
would not by itself be admissible for the purpose wntten by the penon, and matter transcribe by 
of proving the truth of its contents as against him on a typewnter But a document, of which 
other accused The fact of possession womd be tbewnier is not known, found m the possession 
evidence to show that the conspirator in whose of a conspirator, would not by itself be adnussi* 
posseuion It was found had received and pre* ble for the purpose of proving the truth of its 
servedit 169 I C 977 = 38 Cr L J 818=1937 contents as against the other accused llie fact 
C 99 (SB) Se‘ alto 1933 All 690 The of possession would be evidence to show that 
ciphers or cipher lists discovered at the searches the conspirator, in whose possession it is found 
could not be treated as acts, words or deeds of had received and preserved it 1933ALJ 799 
any particular person but the fact that they =1933 A 690 0»i}is9i69lC 977=38 CrL 
existed and that the names and addresses ofa J 8i3 In order to establish that the accused 
number of persons who are alleged to be parties were in correspondence with an individual 
to a conspiracy as charged are mentioned in going by the name of M N Roy in Berlin, it is 
them, the fact that they are in peculiar forms, not incumbent upon the prosecution to establish 
such as IS not likely to be used for any lawful that any of the letters were, in fact, written 
purpose, taken along with other matter brought by the particular M N Roy It is enough 
out m evidence gives nsc to a legitimate to show that some penon living inBerlnwasin 
inference that the ciphers were prepared in con conspiracy with the accused and correspondence 
nectioii with some unlawful purpose requiring was passing between them 1933 A 690 The 
secrecy , and in the absence of evidence that the common intention of the conspirators is com 
matters appeanng from the secret documents mon intention in the future and not in the past 
are associated with some legitimate or lawful 1935 Sind 185 A document written by a 
purpose, the ciphers, are themselves matcnal woman since deceased in which she described 
affording good reasons for inferring that the her conversations with a third person in which 
names, adiiresses and other matters appeanng in she said that he told her that among his revolu- 
the aphers are connected with the furtherance tionary fnends was the accused, to whom he 
of the objects of the conspiracy and as such was accustomed to turn for guidance, is admis* 
evidence under sec to 1937 C 99 (SB) The sible under sec !o,a5the statement if proved is 
findmg of closed covers relating to the conspiracy itself a relevant fact by virtue ofscc 10 The 
in possession of one of the conspirators is statement by the wnter is a relevant fact and 
relevant against the others under see lO 17 P being admissible under sec 10 is evidence 
R (Cr) 1915=2810 738 Confessionofcoac- against all the conspirators including the 
cused implicating co<onspirators — Adroissibi* accused, to the effect that the third person made 
hty 106 IC 721=2 Luck 631 When- his statement concermng the accused 147 1 C 
ever evidence is sought to be let m under 3a=»i934 C 221 (FB) A confessional state- 
sec. 10 the accused is enutled lo must on ment made by a deceased conspirator after he 
stnet compliance with its provisions, name- bad rendered himself Lable to criminal prose- 
ly proof of reasonable ground for belief cubon is admissible m evidence against a co- 
tnat the persons named have conspired together compitator under sec 10, Aough not under 
49 C 957“>9 OWN 676 On a chargeof jcc 32{3)when general evidence of theens- 
eonspira^, particular facts are proved to show tence ofa conspiracy has already been given 
that one or more of the accused took part in It, 38CWN 1015 See also 159 I G 919 = 1936 
after general evidence of the existence of cons- OWN 28=19360 164 
piracy u first given 42 C 957 Cipher Code Secs 10 and 30 —The confession of a person 
was m luelf held to be good CTOund for suppos- who u dead and has never been brought to trial 
log that the persons named has conspired lo u not admissible under sec 30 as the confession 




2415 


S. 11^ The CvroENCE Act (I or 1872). 


WuStrationt 

Reasonable ground exists for believing that A bas joined in ft conspiracy to wage war against 
the Queen 

The fact that D procured arms m Europe for the purpose of tlie conspiracy C collected money 
in Calcutta for a like object, D persuaded persons to join the conspiracy in Bombay E publuhed 
wnttings adsocating the object in \iew at Agra, and F transmuted from Delhi to G at Kabul the 
money which C had collected at Calcutta and the contents of a letter wntten by // giving an account 
of the conspiracy, are each relevant, both to prov^ iheexutcnce of tlie conspiracy and to prove A’l 
comphaty, in it, although he may have been ignorant of all of them, and although the persons by 
whom they were done were strangers toi^liim, and although they may have taken place before be 
joined the conspracy or after he left it 


\\’hen facts not otherwise 
relevrant become relevant 


11 Facts not olhcnvisc relevant are relevant — 


NOTES 

of a co-accused Nor can it be admitted under 
sec lo, because sec lo applies to acts done in 
furtherance of a conspiracy or vv jch bear some 
relation to the conspiracy and does not apply 
to a confession made after the conspiracy, and 
the acts done m pursuance thereof were at an 
end Sec lo cannot be extended to covet the 
case of a confession of a person who was co- 
accused or who might have been a co accused 
on the charge of conspiracy and «he offences 
which were its purpose or committed in pursu 
joaotlt 175IO 99-39 OrLJ 5,5-1938 
oma 94 Sec to does not apply to tncnmmat 
tag statements made by accused to the police in 
the coune of the investigation, whether they m 
criminate themselves or others unless the special 
provisions of sec 37 let m part of a confession 
to a police officer A confession by a conspira 
tormade to a Magutrate m Court implicating 
other conspirators is admusibk in evidence 
under see 30, but statements made by a con 
tpirator to the police are not admissible in 
evidence if they are mcrutunatic^ For sec to. 
Evidence Act, is not intended to remove those 
resinctions which the Evidence Act and the 
Criminal r'rocedure Code place upon the admis- 
sibility of statements made to the police Sec 10 
does not avoid in appropriate cases tne operation 
ofeithesec 35 Evidence Act, or sec 162, Cr 
P Codr It makes no difference if because a 
man is deaf these statemens are written 1 1> K 
{i939}Kar 449=18410 145 = 1939 Sind 185 
bee 11 — [brr d/ra notes under sec 
Scope or bECriov — Ste aUo notes under 
sec. 9 “Highly probable," meaning of 13 M 
L.T 282=181 C 997 The expression highly 
probable or improbable is signibcant indicates 
that the connection between the facts in issue 
and the collateral facu sought to be proved 
must be immediate as to render the co-existcoce 
of the two highly probable *933 A L.j 799= 
*933 A, 690 Proof of custom opposed so per- 
sonal law Set 6 I C 897 becuoa to be 
Lbcrally construed, The lUustrations do not go 
bej-ond ca ses famihar in English law There u 
a difference between the exuience ofa fact and 
a statrment as to its existence, sec ti makes 
the existence of facts admissible, and not state- 
ments as to such existence unless the fact 
making chat slalemcnt is itself a matter m issue 
Hence ifastaicment doesnotfallwiihuisec gx 
It cannot be admisrible even under sec. si ^ 
A. 786 = 1934 A 406 (F B ) Sec. 11 is contn^ 
ltd b> see 32 wherecvidenee cnnsisuoftbatof 
persons who are dead 1928 c. 893=110 I,& 
sat 1939 M.\N.N &4ta)940 


273 Statements of living persons who had not 
been examined as witnesses are inadmissible 
undcrsec 11 or sec 32 19290 113,11 BH 

C90, 91 A statement included m the dchoi- 
non of * fact" and statements can, therefore, be 
relevant under sec 11 171 IC 481 = 19370 

\VN 105B On ihmectton.sef c/10 1925 P 68, 
19240 1067=28 CWN, togs, (924 M 537= 
78 I C 176 A judgment in civil suit u relevant 
under sec ii 37 M 238—23 MLJ 447 
Although at one iime it was held that a judg- 
ment not inter partes could not be admitted in 
evidence under any circumstaness, the tendency 
in recent years is to admit such judgments under 
certain circumstances and for limited pnrposes 
under sec 43 read with secs 11 and taofthe 
Evidence Act 59 C L J 320= {934 C 788 
Entry in butwara papers See BjlC 694= 1026 
C 115 Entry in Hospital Register— loKiMr 
patients m a hospital — Admissible to prove that 
the person mentioned m the entry was in the 
hospital on a certain date 56 P L R. 1918=43 
I C 429 Statement of wounded penoapn the 
day of occurrence to a Magutrate to the effect 
that It was the accused who had attacked herself 
and her CO wife Held, ttc ii does not justify 
the admission of the contents of the statements 
54 I C 887=23 CWN 933 Copies of printed 
newspapers containing an account of some 
proceedings, found in possession of one accused, 
are evidence of the fact of the publication of 
such an account in that paper but are not by 
themselves evidence of the truth of the facts 
stated tfaerem, unless in cooncction with other 
(acts they make the existence or non-existence 
of the facts ineolioned ' highly probable or im- 
probable 1933 A LJ 799=«933A 690 A 
Icuet written by the accused where it is self* 
condemnatory u prvna fatit evidence against 
him and is admusible in evidence, it is enough 
if It "an be traced to the wnter Itis admissible 
though It wasmtercepted or surreptitiously de- 
tain^ and opened 41 C. 545=22 1 C. 179= 
16 C WJ^ 386 Facts disclosing sumlar fraudu- 
lent transactions are admusible to prove intent. 
39A 273=39 f C, 673 = 15 A-L.J 241 Homs- 
cope d’etat OC 2^=48 I,C 400 Police 
Report d«2 0 L.J 299=30 1(1 292 The 
previous activities of the accused against the 
complamanti are admissible under sec. 11 6 R> 
6=1928 R. 118 De^ inadmissible by reason 
iff sec. 49 Regutration Act, u admissible under 
t-c. II if It u inconsistent with fret in issue. 
1930 A. 130 Contents of will left by deceased 
are admissible under secs 11 and 21 (a) to 
prove religion of executant. 7 R' 7 ^ 0“*933 R- 
42 Viliere the precise date 01 the death of the 
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fil if thev are inconsiStentAvith any fact m issue or relevant fact , 

a ff by tSLelves or m connection with other facts they niake the exis- 
tence or non-eLtence of any fact in issue or relevant fact highly probable im- 

ptohttW'! /ffuarli™. 

W The quesuon u, ivhelher A comaaind a CMC at Calculta on a certain day 

that SS'been committed, either by 4, A Cor I) 

Every £t SrSr“th"t'S''»mr|.lld have been committed by no one else, and that .1 waa 
no. commuted by either B, or D . .. rehvan ^ 

In suite enable the Court to determine the 

cZt amount of damages which ought to be awarded, is 

are relevant relevant 

13 Where the question is as to the existence 
Facte relevant when right of any right or custom, the follo^\mg facts are rele- 
or custom is in question .^^nt — 

Act Where, therefore, what the plaintiff m a 
suit seeks to establish through a judgment is not 
a nght or custom but a fact — a fact which wm 
presumably proved m a previous acuon towhiM 
the defendant in the siutwasnot a party, the 
case comes neither under secs 40 to 44, nor 
under sec 13 of the Evidence Act, and the judg 
mcnlnot inter portfs is not admissible in cvi 
dence 166 I C 664 See also 42 P L R 247- 
1940 Lah 309, 1937 Lab 437 Sec 13 (a) only 
refers to the admissibility of any transaction py 
which a right 1$ asserted It would be afar- 
fetched applicauon of the section to say that if m 
a deed 01 partition between two persons rights 
are alleged with reference to the property which 
either has or has not any reference to the right 
to partition, these allegations should be const 
dered as a transaction by which the nght is 
asserted 54CLJ 353-1932 C 39^ -S’" 
31CWN 32=«i927 G I Ordinanly and m 
the alwcnce of special circumstances, a judicial 
deasion m recognition of denial of a custom u 
good evidence in proof thereof There may be 
cases in which the judicial decision relating to a 
custom may not be of great value but where U 
IS arrived at in a well contested case in which 
there is no reason to suppose that the parties 
could not, or did not, produce all evidence 
available to them the vsJue of the decree as a 
piece of evidence is great 1939 ALT 7°®— 
1939AWR (HG) 671 = 1939 All 626 Sec 
tion not confined to public rights, but also 
applies to private rights 6C 171 ** 

CLJ 526 It also covers rights of owners^? 
and also incorporeal nghte 10 B 439» *5 
12, 12 A 1 But see 145 I C 944=7/933 3 

A jtfltrmml of a Kulkami of a village as 

about nature of tenancy) k map prepa 
previous suit is not relevant under sec 3 
wb»tqvvnt.mt whvn *= ‘"il ■" , r 

t.^u»d,(rvmm '90 IC 68«-£ PLR 
247=1010 Lah 200 Doeumenls of tranfers and 
r^^fras^dating from 1879, m all of which there 


NOTES 

delth and the 

LiJm-ti P 224 Where question as tod^i- 
cLonto rdtstom .“‘‘“''“mov ..“vtoStu' 


•eliaious endowment is »•» 

■"f. ,sf to the institution is admissible 

f'iL K ? Q§4 A statement by a person that 
1930 ALJ 904 ^ . ^ particular 

nor a relative of theirs 43 G W W 395 

Sees 11. 14 and IS —Except as evidence of 

mtennon, evidence of similar transacuons is 
inadmissible in evidence under secs 14 
17 Mvs L T 238 The mforma'um re^h 
Its use M a corroborative or contradic- 
tory piece of evidence under se« !,4T 

ofThe Evidence Art, becomes when 
a relevant fart withm the meaning of 
of that Act and as such retains some 
value even after being sworn against by the 
author thereof 190 I C 322 

Sec 12-5«47C 67t=i24CWN 501=58 
IC 929, >6410 385— 1936 R 332 

Sec 13 Scope OF Sechov ^ec 13 of the 
Evidence Act is nothing more than a declarat^ 

of the common rule of wdence in England tot 

ni.rllthoueh that be the case m India its appli 
Si.'S'JjS.bcwtcndtd .0 MIow jvd™» 

tab used in cNidcncc m cases which arc defi- 
nitely excluded by secs 40 to 44 of the Evidence 
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(a) any transaction by which the nght or custom in question was created, 
claimed, modified, recognised, asserted, or denied, or which was inconsistent with 
Its existence ; 

IsOTES 6oa=i86 IC 255. Under sec 13 instances 

u an assertion that the lease is permanent, is “in which the right of custom is claimed, rc- 
^dmissible in evidence under sec 13 for the cognised or cxcrased," etc, must be instances 
purpose of proving that the lease 11 permanent pnor lo the suit in question Post Utm instances 
'ITic assertion ofa right to transfer necessanly are inadmissible 1939 Lah 105, 41 PL.R 

impbes the existence of a permanent lease 190 670— 1939 Lah 152,41 PLR 21 SeealsoQ-j 

IG 622=71 CL.J 209=!94oCa] 393 C.L.J 111 = 1938 C 763 (Rcatalsin decree), 

Documents ADMITTED UNDER this Section — 193O L. 152, 1937 L 223, 1939 L 152 

^Vhcre a custom is pleaded lo prevail in a Also as authontative statement of facts as 
village under which the ryots are entitled lo found by the Court 94 I C 694=9 NLJ 
sell their houses in the village, copies of sole dirrdk 215, 22 NLR 49=1926 N ic^, 1926 N 
produced to prove the instances of such a 129, 1 Luck 489=1926 O 576 See also 1938 
custom are admissible in evidence 1940 A L. C 763 Also as evidence of transactions but 
J 650—1940 All 535 Under this section, not as proof of title 36 CWN 866=140 
maps 5 C 287, 164 IC 277=1936 P IC 38^ A judgment not infer together 

462 , rent receipts, 16 M 194 , entnes in with the plamt which preceded it and the 

taluq maps, 22 I C 645 , 1036 P 462, old steps in execution which followed, are admis- 
maps, 16 CWN 116=13 IC 332, sale siblc as evidence of an assertion of nght, but 
deeds 23 WR 293, zammdan papers, loi cannot alter the burden of proof as between 
1C 792=19270 576, documents underwhich nval claimants 167 I C 329=t937PC 69= 
title to land IS devised when title is in question, (1937)2 MLJ 631 (PC) See also 1937 L 
have been adrmtted {Ibxd) Patwan papers 437, 65 CLJ 333=1937 C 373 A decision 
1936 R D 479 See also 39 Bom L R 288 As in a custom case is not a judgment in rent It 
10 chittas by Government, see 98 I C 83 40 is only relevant under sec 13 of the Evidence 
C.WN 821 Recites in sale-deed are not Act asajudiaal instance of the custom being 
■evidence of title and cannot be used to prove a recognized It may be that, owing to faulty 
■grant It u however permissible to use them, prosecution, one decision may be arnved at 
not as evidence ofgrant, but to show the nature between certain parties while there may be 
of the title that was being asserted and as ttans anoiher deasion in a suit arising between other 
actions relevant under sec 13 Evidence Act, by mroiis 36 PLR 256—1934 L 861, 34 
which anghtwas claimed or asserted on some PLR 753— *933 L 553 b is doubtful 
past occasion 1933 P 656 See ahoILR whether a judgment recogmzing a custom u 
{1938) L 494— 40 PLR 1054=1938 L 795 relevant under sec 13 Even if it is, it is far 
A sale eertijieate u admissible ui evidence under Irom having the same importance as a clear 
see 13 as a transaction by which the nght cut instance of custom recognised by the parties 
to possession of certain plot of land as con* themselves 17 L 809=29 PLR 148=1937 
stituung the tenancy lands tvas recognised Lab 223 Judgments subsequent to the suit 
CLJ 504=1940 Cal 539 'Instances in in which they are relied on as evidencing the 
which the nght was claimM, recognised or particular transaction or instances in dispute 
exercised — Meaning of 15 P 260 — im 6 P are not admissible m evidence 1939 L 152 
543 See abo 40 F L.R 968— iggSL 635 41 TheEviderce Act docs not make finding of fact 
PLR. 21, 1939 Lah 105, 45GWN 590 amvedaton the evidence before the Court m 
Judgments not infer partes m previous cases in one case, evidence of that fact in another 
which the right involved in the present litigation case, wbCTC parUes are not the same 56 I.A, 
was asserted are admissible 60 IC 142 See 119=560 1003 = 1929 PC 99=56 MLJ 
also 1927 N rg, 13 OLJ 684=1 LuA 50, 562 (PC) Where a jud ment is not in rem 

13OL.J 696=1 Luck 489, 6 C 171,28 nor relaUng to matters of public nature, nor 
CWN 942 82 1 C 09=1926 C 194, 40 between the parties to a subsequent suit, ihe 

CLJ 30=1924 C 1046, 176 IC 549=1938 fact that the Court by that judgment deades 
S 132 (Proceedings under sec 145, Cr P a point in a particular way is not relevant for 
*924 O ig II C 745 15 C 233, the purpose of the decision of the same point in 

•3 C 352. 12 M 9 15 M 12, 22 I A 60— the subsequent suit 26 NLR 33=r93oN t 

22 C 43(PC),24lA 10=19 A. 277 (PC), (FB) Decrees 1929C 472= 114! C 670, 1929 

29 I A 24=29 C 187 (PC) 25 C 522,24 P 749 In a rent suit, decree by another co* 

B 598 (599) 40 I C 159, 1930 P 231=125 sharer landlord IS admissible 112IC 785=1928 
3C. 115, ‘62 IC 334-1936 OWN 375 C.355,«wfr“ I C 787=19280 353 Judg- 

Judgments not infer partes are admissible to ment referring lo illrgiumacy of a person is 
show the existence of custom of a public nature admissible as establishing an instance m which 
See 7\S.R 210, 7 MHC. 307, 12 M 9 163 the legitimacy of the person was denied 3 

10.924=1936 L. 929 Theword “asserted* Luck.48i = i9280 233 A judgment in which 

m sec. 13 (b) of the Evidence Act indydes the purchase at a revenue sale by the plamU/Ta 

both a statement and enforcement bv Act. The pr^ecessor is recited is admissible in evidence 

endenee tendered under this section need not as evidence of a transaction wuhia the meaning 

necessanly be endenee of acts done, but a of sec. 13 of the Act, though the defendants 

'■erbal statement not amounting to, and not were not parties thereto 56 C.1.J 369=1933 

accompanied by, any act, wou’d also ^ C.222 5»e ehe 41 Bom L.R 561, 19398^1. 

admissible, if it amounted lo a claim A.I R. 313 ILc purpose of sec. >3 ** *° enable a 

*939 M 432=49 L.\N 409=(i939) 1 ML.J nght which may be consuruted by a number 
CC.M,-303 / 
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’ NOTES 

of acu by the exercise of the right itself 
animo dommi, on numerous occasions, to be 
proved by transacuons or particular instances 
ui which the nght or custom in question was 
asserted or denied, but by evidence otherwise 
admissible A judgment is admissible because 
It IS the cvndence or integration of a liUgation 
or a judicial proceeding, a transaction within 
the mcamng of sec 13 for the purpose of 
ascertaining the parties to the dispute and the 
contention of the parties, the subject of the 
dispute, and the final decision of the Court, 
but not for the purpose of proving the reasons 
for the Court’s decision and for using its findmgi 
of facU as evidence of those facts in another 
case 176 IG 549=J938 Sind 132, 1939 
ALJ 70O— 1939 All 626 SuahoTiCv.}. 
76 Although a finding in a previous suit inter 
partes does not operates as r« juduala, it is the 
paramount duty of the parly against whom it is 
gi en to displace that finding 73 G L J 
Previous procredmgs on the question of the 
existence of the nght to the office and property 
are very relevant as being transactions by 
which the nght was recognised \\'hcn docu- 
ments are official records of undoubted authonty 
which may assist the Court to decide nghtly 
the issue before it, leave should not ordinarily 
be refused e\en though they ace produced 
late 51 L\V 339* ‘940 54»=('940) * 

M L J 302 Judgment not inter partes is 
admissible for certain purposes 59 CLJ 
320=1934 C 789 See also 1940 R 
623=1911 A WR (Rev) 433 Judgment not 
inter paries is admissible to prove motive of 
transaction ail«ed to be benami 8 P 783-7 
1020 P -730 Judgment not inter ^ar/rf m which 
an adoption was upheld is admissible 114 I C 
616 /«fl/io4iBomLR 56t-i939bo,m 3‘3 
But ludement not inter partes throwing bght on 
title of landlord in respect of other Mllag« is 
not admissible 31 BomLR 335 Where 
certified copies of the decree and of two 
oediCTecs found with it are produced, the Court 
may presume that the two pedigrees, found 
with the decree were the two pedigrew hied in 
the suit Both pedigrees should be admitted m 
pedigrees filed by the respective pa ii'-stoMie 
Slut and not as evidence of relationship under 
sec 32 (5) The statement in the decree ihal 
the pedigrees were filed is evidence under 
sec 35 as an entry in a public record or under 
sec 13. as evidence of the course of proceed- 
ings in a suit 56A 468=193^ PC 157=67 
MLJ 274 (PC) A judgment not 
bolding that a partition of a certain estate was 
proved is only admissible as establishing a 
particular transaction in which the pariibilit) 
of the estate was asserted and recognised The 
reasons upon which the judgment is founded arc 
no part of the transaction and cannot be so 
.regarded nor can any finding of fact there come 
to, other than the transaction itself, be relevant 
to’ prove partition in a subsequent suit 58 I 
A 125=58 C 1187=61 MLJ 9 (PC) See 
<ibo4iPL.R 670=1939 bah 152 In order to 
prove the existence or non-existence of a paru- 
cular custom tt u only judgment that can be 
■produced as an instance But if such ludgmcnt 
” — i produced a Judge’s rccitab aboi • 


>out such 


judgment cannot be relied on i8l IC 703= 
4! PLR 670=1939 Lah 152 Statement 
made in prior litigation is admissible in subse- 
quent suit 1929 A 361 Assertion of nght 
under c! {b) need not successful assertion p2 
IC J04 See also 1938 L C46 As to family 
custom, rrr 82 I C 886=40 CLJ 331 A 
kabala rcaUng that holding was homestead land 
is admissible although it is not inter partes 55 C 
355=1928 C 315 Also discharged mortgage 
bond to prose rate of rent 1928 C 703 (2) 
Also the statement of agent that his pnncipal 
was a bastard 1928 O 233=3 Luck 466 \VilI 
contaimng recital as to permanent tenancy^ 
where question related to nature of tenancy is 
admissible 56 C 275=19290 473,46 CWTS 
169 Dispute regarding nature of land — Reci- 
tals in sale deeds in favour of one party to suit 
showing nature of same land — ^Admissible both 
under secs 13(4) and sec 32 52 A 464=1930 

A 299 See also 1937 L 683, 193U L 846 
Recitals in mortgage deed — Evidentiary value 
against third party 57 I A 339=58 C 858= 
60 MLJ 142 (PC), 1937 L 688 Recital in 
ZorPesh^t deed aescribing the land as ztrat — Ex- 
tent of admissibility 150 I C 884=1934 P 81 
Seealso 1^9 Sind 209, 39 Bom L R 288, 46 C 
WN 169, 1940 Mad 273 In a suit ior a 
declaration against the landlord that plaintiff 
has a rent free title to the land, a kabala, which 
IS a title deed of plaintiff u admissible in evi- 
dence, at least to explain the nature of his pos< 
session 1933 P 683 Suit to establish nght as 
mahant — Papers containing recognition of rights 
by revenue officers and residents of villages— 
Admissible 1930 ALJ 964 See also 20 Tat 
870 (Village note as evidence of custom) The 
opinion expressed by the Law Committee of a 
MunictpaliTy by its resolution is not admissible 
in evidence when the members of the Committee 
have not been examined 1931 ALJ 757= 
*93* A 499 (SB) Settlement proceedings 
before a Settlement Deputy Collector are not 
judicial proceedings within the meaning of 
sec 33, Evidence Act, so as to make statements 
made therein as to the existence of a custom 
admissible in a subsequent civil suit between 
the parties But the statements cannot at the 
same time be excluded Though they may not 
be admissible as evidence of the custom, they 
can be looked into to assess the value of the 
Deputy Collectors report and order 'ITiese 
latter are admissible under sec 13, Evidence 
Act, as recognizing a custom m dispute 1935 
A 187. 1937 L 223 

Recital op Boundaries in Documents bet 
WEEN Strangers, not admissible 8 L 631 = 
1927 L 44B, 1934 L 750 But see 1933 P- 
636=14510 944, 1936L 114, 1936 L 1005, 
S'wafM45 CLJ 55. 44 C L J 582=9!) I C 
907=19270 230 (following 23 B 63, II .Bom 
L.R 409, 14 CLJ 467), loi IC 542=45 C 
LJ 138, 30 C.WN 826 = 19260 822,30 C 
WN ^1 = 19260 9{8, 1926 C 479=9' IC 
688j 10 Mys L.J 75 Also that in documents 
executed by third parties to plaintiffs is not ad- 
missible if the executant is not dead and docs 
not come to corroborate it 109 I C 728=1928 
L. 428 Recitals of boundaries relaUng to 
adjacent lands are not admissible tioIC 520 
= 1928 C O93 Seealso 1939 MWN 841 = 
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(6) particular instances in asluch tlic riglit or custom as as claimed, recognised 
or excrased, or in uhicli its exercise was disputed, asserted or departed from 
Illustratum 

The question is \%hethcr A has & nji^ht to a fishery A deed conferring the fishery on A’s 
inccstoTS a mortgage of the fishery by A j fath*r, a subsequent grant of the fishery by A i father, ir* 
rcconolablc uith the mortgage particular instances in which A's father excrased the right, or in 
vvhiA the exercise of the nghtuas stopped b> A /neighbours arc relevant facts 

14 Facts showing the existence of any state of mind, such as intention, 
knowledge, good fiith, negligence, rashness, ilUwill or 
Facts showing existence of good wiU towards any particular person, or showings 
“ ’■ 'h' existence of any sntc of body or bodily feeling, 

are reletant, when the existence of any such state of 
mind or bod> or bodily feeling is in i<suc or rclcs-ant 


NOTES Inal for ginng false evidence in respect of an 

1940 Mad 273 (Description of land as bang alleged forged document 38 I C 723 = 13 NL 
situate m a particular village) A mere state- H 35 See 15 must be read as subject to sec. , 
ment of boundary cannot be classed ivnth any of 14 so far as evidence of knowledge and intention 
the verbs in sec 13 created, modified rert^- u concerned (/Aid) Sif also 1928 Lah 382 It 
niscd asserted or denied ’ and is iheretbre, not is settled lawr (hat under neither of secs (4 and t 
admissible under tec 13 (a) 107 I C 293= 15 can ihe evidence of facts similar to but not 

192B M 105 (2) Reference to a work part of lie same transaction as the main fact be 
of history and social customs at the ap. received for the purpose of proving the occur- 
pcllale stage of a case in proof of a custom rence ofihe main fact, which must becstablish- 
which has not been pleaded is irregular ed by evidence d reedy bearing on it But when 
and must be avoided Such a work by the existence of that fact has been to established 
an author w ho is alive and available as a witness and a question arises as to the state of mind of 
to the custom set up is inadmissible in evidence the penon who did it or whether the Act m 
when the author is not called as a witness and question was done accidentally or with a parti 
no reason u adduced for not calling him 192 I cular knowledge or intention evidence of similar 
Cago— oiPatLT 1118 = 1941 Pat 146 actsmay under certain conditions beadmitted 

Secs 13 and 32 (3) — Evidence given by a Sec 14 is wholly inappl cable to a case where 
vndow holding a hfe estate under a v.v» »n pro- the state of mmd or feeling of the accused 15 not 
bate proceedings as to the necessity for in alie alactinissue or a relevant fact 2928 L 382= 


nation by her by way of mortgage is not lie IC 850 


adffiusible ui evidence against her successor in 


pRtvious Covvicnoi — Evtoencb not ai>* 


interest to the estate ir a suit against the latter tmsiBU to sttow State e? Mivo —60 1 O 332 


by the alienee <0 enforce the mortgage 173 I C 
9S3-19 PET 234-1938 P 30' 
bees Hand 42 — A judgment on a question 
of custom IS relevant not merely as an instance 
under sec 13 but also under sec 42 a? evidence 
of custom But us value depends upon the 


*=*5PLJ 708,112 IC S^o—igaS L 382, 8 
MysLJ 385 But 146 I C 2064^1933 O 
355=»ioOWN 688 when it Was held adnussi 
bfe to prove habit and association 
Evidence of Previous Crisic — AD snssraiuTv 
—When a person is charged with an offence. 


nature of the inquiry and the evidence produced evidence of his participation in an independent 


177 IC 775-40PLR 29 


Crime cannot be received as subsianUve evidence 


Spc J4 _S 14 applies only to cases where of the offence on trial but evidence may be given 
a particular act is more or less cnminal or cul to prove the elements mentioned in sec. 14 such 


pabic according to the state of mind or feeling as intention etc 22 I C 187= 18 G L j 578 


of the person who does it not to cases where the In a prosecution under sec 209 I P Code, 
question of guilt or innocence depends upon evidence relating to other suits by the accused 
actual facts as it does in a trial for the offence of against other persons may be admissible under 
arson 1941 RancL.R 566 = 1941 Rang 324 sees 14 and 15 toshow theammiuoftheaccused. 
The mental capacity of a party cannot be said and a sjslematic course of fraud and to rebut 
to be irretcvaot when upon the contractual the plea of good faith or mistake 46 I C 89G 
relauons entered into by the party hu property =22 C \\ N 49} But the evidence relabng to 
u sought lo l>e made liable and the contract is in s milar suits by other persons is not admissible, 
English, a language of which the party is sa d to unless those suits form part of the same transac- 
be ignorant and when he 11 shown to be lack tion or the result of a conspiracy between them, 
mg in mental capacity, it is incumbent upon ibe (/AiJ ) S'r also G B H C 90 Senes of similar 
party attaching liab 1 ty to eslabluh that the acts involving forgery is evidence of intention 


party 1 able has s gned the contract with 
understanding in nd in}2 S nd 17 


but not forgery Itself 400.783=3310 306= 
2oCINJS 262, 8 Mys.L.J 385 In aprose- 


Illus (b) -~Set 75 I C 67 and 76 Set oho cuuon under sec 304 A I P Code, for rash 


8B 223 1 1 Bll C 00 (93) 61 1 C G47 
Illus (e) —Sss 13 B 532 
Secs 14 and IS Relation or sres 24 ascd 


dnving of motor-car evidence regarding simdar 
occurrence previously u inadmissible under jec. 
I4 or sec. 15 1929 M W N 395 In * charge 


15 — OriNTOM or Judges Fvidence of the ops under see 409 I P Code for embeizbog 
luons of the other Judges on other docuroeots apeafic sums evidence of ctnbeatl ng ot* er sums 
wnitcn or attested by the accused in proceed as not admissible 1928 L. 382 = 1 12 I CL 850 
Ings to whidi he IS not a party IS not admusi 142 1 C. 274 (2)= 1933 C. 136 Where proceed- 
ble to prove hu intention or knowledge in bu ingi uad-r sec. 108 (A), Of P Code, are started 
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’'■[Explanalion i — A. fact relevant as shotving the existence of a relevant 
state of mind must show that the state of mind exists, not generally, but in reference 
to the particular matter in question. 

Explanation 2 — But where upon the trial, of a person accused of an offence, 
the previous commission by the accused of an offence is relevant within the meamng 
of this section, the previous conviction of such person shall also be a relevant fact ] 
niustTtOions 

(o) A IS accused of receiving stolen goods knowing them to be stolen It is proved that 
he was in possession of a particular stolen article 

The fact that, at the same time, he was in possession of many other stolen articles is relevant, 
as tending to show that he knew each and all of the articles of which he was in possession to be stolen 

*[ (^) “ accused of fraudulently delivering to another person a counterfeit com whidi, 

at the time when he delivered it, he knew to be counterfeit 

The fact that, at the time of its delivery, ^ was possessed of a number of other pieces of counter- 
feit com u relevant , , . . , 

The fact that A had been previously convicted of dcuvermg to another person as genume a 
counterfeit com knowing it to be counterfeit is relevant ] 

(e) A sues B for damage done by a dog of B i which B knew to be ferocious 
The facts that the dog had previously bitten X, T and Z* *hat they had made complaints 
to B, are relevant ...... . , . r 

(d) The question is, whether A, the acceptor of a bill of exchange, knew that the name ol 
the payees was fictitious ... ... 

The fact that A had accepted other bills drawn in the same manner before they could nave 
been transmitted to him by the payee if the payee had been a real person, is relevant as showing that 
A knew that the payee was a fictitious person 


LEG REF 1 C 987»=8ALJ 1269 See also 17 MysLJ 

» SubsUtuted by S i (1) of Act III of tSgi 238 

> Subsututed by S i (2) of Act III of 1891 Counterfiit CksiNs aso Instruubkts — In 

the tnal of a person for being in possession of 
NOTES counterfeit coins and instruments and materials 

SKamst a person in order to prevent him from for counterfeitmg in his house m the district 
debvenne speeches likely to create communal where he is tried, evidence of such possession in 
tension in the inquiry, speeches delivered by his house in another district is admmible 61 
the same penon on prior occasions are admissible I C 647—22 Cr L J 407 

in evidence under sec 14 of the Evidence Act Pcosession op Stolen Cattle ^In Sind 
liiev serve to show the existence of a particular possession of stolen cattle three or four months 
«tate of mind or intention lU (r) to the section after theft is sufliaent to raise presumpUon of 
IS verv similar to the facts of the case 189IC guUt under this secuon, but the accused may 
if. /. Vrl ^ 712-1040 Nag 134 set up utlc by lawful ongm to rebut the pre- 

’^P^liousDicoiTBS-iinak^^^^^^ sumption lO SLR ,67 The 

dMcc of other dacoiues committed fay the accused was charged under sec 420, I P Code, 
nrcused IS admissible either under secUon 14 or for having borrowed money on mortgage, 
1C 1012 MWN 49=13 IC 781 Where a representing himself to be major, though he was 
an hM been tried and acquitted on a charge minor, held, that the evidence of transacuons 
in dishonest possession of property stolen which took place on the occasion of ihc loan 
n a dacoity knowing or having reason to was relevant to show the intention or knowledge 
Sheve that the property was stolen in a dacoity, or otherwise of the accused L R i A (Cr ) 
It is ooen to the Crown to prove that he actu- 103 

alVv took part in the dacoity, for the latter was Offnece under Sec 124 A I P Code— 
not the offence of which he was acquitted Even Speeches —Previous speeches forming part of 
if be was acquitted on a charge of dacoity, it is a senes of speeches nor lectures dehvered, 
oDcn to the Crown to prove that the day before within a short period of time arc admisable 
the dacoity he was seen in the neighbourhood of Penod of six months not long 1930 L 867 
dacoity 7 OWN 862 — 128 IC 739=1930 Other newspaper articles written by the accus« 
O ass Inacase where the offence h>r which at the same time are admissible 8 MysL.J 
accus^ arc being tned is the particular 49 A wntmg made some time after the 
one of belonging to a gang of dacoits, simple committing of an offence under sec 124, I P. 
theft or bad livelihood, in which the order for Code, u admissible in evidence under sec 14 of 
giving security is based on evidence merely that the Evidence Act But the wntmg should be 
the accused habitually commits thefts (as withm a reasonable time of the particular 
opposed to dacoity and possibly robbery) is not occurrwice 30 Bom L R 315=1928 B 78 A 
«vidrocc indicating an intention to commit the Court has no concern with the justice or other- 
uarucular enme of which the accused IS charged wise of the claims of the accused or with the 
•[gn qe0=25 Bom L-R 214, 32 BomJ..R 324 rectitude of his polmcal views, but the Court 
— 1030 B 157 may take cognizance of the fact that he does 

I^wous CiiEATiNO — IVhere a licensed clerk hold certain views for as a guide to his con- 

wai charged with cheating by collecting 2 annas duct and intentions these views are most rclc- 

tnore than whai was due, from each licensee, vant consideraUon 1933 Cr C 833 = 1933 A. 

evidence of similar acuon with others u not 498 
admisuble under tcc. 14 or 15 34 A 93— la 



The Evidence Act (I or 1872) 


242t 


(*) A u accused of defaming D by publuhing an imputation intended to harm the reputation 

Tlie fact that previous publications by A respecting D, showing ill will on the part of A towards 
jJ IS relcN ant, as proMng^’s intention to harm IT/reputation by the particular publication in question 
Tlie fact that there was no previous quarrel, between A and D, and that A repeat^ the 
matter complained of as he heard it, are rrlesant, as showing that A did not intend to harm the re- 
putation otD 

f/) A IS sued by B for fraudulently represenUng to D that C was solvent, whereby B, bemg 
induced to trust C, who was insohTnt, sufTered loss 

The fact that at the time when A represented C to be solvent, C was supposed to be solvent 
by his neighbours and by persons dealing with him, is relevant, as showing that A made the represen- 
tation in good faith 

(^) A IS sued by B for the pnee of work done by D, upon a house of which A is owner, by the 
order of C, a crontractor 

A's defence is that B s contract was with C 

The fact that A paid C for the work in question is relevant, as proving that A did, m good 
faith, make o\er to C the management of the work in question, so that C was in a position to contract 
with B on Cr own account, and not as agent for A 

(A) A is accused of the dishonest misappropnaticm of property which he had found, and 
the question is whether, when he appropriated it, he believed m good faith and that the real owner 
could not be found 

The fact that public notice of the loss of the property had been gnxn in the place where A 
was, IS relevant, as showing that A did not in good faith bebevc that the real owner of the property 
could not be found 

The fact that A knew, or had reason to believe, that the notice was given fraudulently by C, 
who had heard of the loss of ^e property and wuhed to set up a false claim to it, u relevant, as show- 
ing that the fact that A knew of the notice did not disprose A’s good faith 

(i) A IS charged with shooting at B with intent to kill him In order to show A’/ intent 
the fact of d r having previously shot at D may be proved 

A IS charged with sending threatening letters to 8 Threatening letters previously sent 
by d to £ may be proved, as showing the intention of the letters 

(k) The question is whether A has been guilty of cruelty towards B, his wife 
Impressions of their feeling towards each other shortly before or a/ler the alleged cruelty are 

relevant facts 

(l) The question is. whether A s death was caused by poison 
Statements made by d dunng ha illness as to hu symptoms are relevant facts 

(n) The question is, what was the state of A’s health at the time an assurance on ha life 
was effected 

Statemena made by d as to the state ofha health at or near the time in question are relevant 

facu 

(n) d sues D for negligence in providing him with a carnage for hire not reasonably fit for 
me, whereby A was injured 

The fact that D s attention was drawn on other occasions to the defect of that particular carnage 
is relevant 

Hic Fact that B was habitually negligent about the carnages which he let to hire is irrelevant. 
(«) d IS tned for the murder ot D by intentionally shoooUng him dead 
The fact that A on other occasions shot at B is relevant as showing his intenuon to shoot B 
The fact (hat A was in the habit of shooting at people with intent to murder them is irrelevant 
ip) d IS tned for a ciimc 

The fact that he said something indicating an intention to commit that particular crune is 
relevant 


15 ^Vhen there is a question whether an act was accidental or intentional 
_ . *[or done with a particular knotvlcdge or intention], 

«h?ihcr I*"' ““O '«'<* fotmed part or a smes of simi- 

or intentional lar occurrences, m each of which the person doing 

the act was concerned, is relevant 

LEG REF ••acodcntal or intentional or made with partw 

*The words wntbm brackets were inserted by cular knowledge or uiicntion ’* 39 A. »73 = »5 
Act in of ifgt, S * AL.J 341 There is a presumption of user as 

of right from open user for a long time. 95 
NOTES IC. s69=>i 92C L. 523 Evidence of a tingle 

Sec 15 Score or Sectiov ^per WcUt, J act ts admissible and in «>'■« sense one evides- 
— Sec. 15 is applicable to all cases where the tiary fict can form a senes wiihm the meaauig 
quesuon u whether an untruthful statement is oTS 15, with the fact to be proved. The acts 
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^ Ilbtstratwns 

(а) A IS accused of burning down his house in order to obtain money for which it is insured 
The facts that A lived in several houses succesavdy, each of which he insured, in each of which 

a fire occurred and after each of which fires A received payment from a different insurance office, 
arc relevant as tending to show that the fires were not accidental 

(б) A IS employed to receive money from the debtors of B It is A's duty to make entnes 
m a book showing the amounts received by him He makes an entry showing that on a particular 
bccasion he received less than he really did receive 

The question is whether this false entry was accidental or intentional 

The facts that other entries made by ^ in the same book are false and that the false entry is 
in each case in favour ofv4, arc relevant 

(tf) A is accused of fraudulently deUvenng to B a counterfeit rupee 
The question is whether the delivery of the rupee was acicdental 

The facts that soon before or soon after the dchvery to B, A delivered counterfeit rupees to 
C, D and E are relevant as showing that the delivery to B was not accidental 

I i 6 When there is a question whether a parti- 

Existence of coune of cular 
business when relevant 

ness, 

been done, is a relevant fact 

lUustralions 


act was done, the existence of any course of busi- 
according to which it naturally would have 


(a) The question is, whether a particular letter was despatched 

The facts that it was the ordinary course of business for all letters put in a certam place to be 
earned to the post and that that particular letter was put in that place arc relevant 

(b) The question is, whether a parucular letter reached A The facu that it was posted m 
due course and was not returned through the Dead Letter Office, are relevant 


Admissions 

17 An admission i« a statement, oral or documentary, which suggests any 


NOTES 

which evidence is tendered must be of the 
same specific kind as that m question 1941 
Rang LR 566 1941 Rang 324 

SUBSEQtJEKT OCCORREKCE3 — Scc ISCOVersbOth 
previous and subsequent similar occurrences 
46 I C 696—22 ewN 494 

Incidents in a series of Similar Transac 
•noNS — Where the accused adnunistered Bhalura 
poison to A and B both of whom died from the 
effects thereof, and on the following day ad 
numstered the same poison to B, who also died 
the acts agamst A and B are relevant to a 
case of murder of D, as forming inadcnts in a 
senes of similar transactions occumng about 
the same time and tendmg to show system and 
intention gIG 931— 32PLR 1911 See abo 
73 I C 262 = 1923 N 248 Evidence of similar 
acts may be received to prove a partys know 
ledge of the nature of the mam act or transac 
tion and of his intent with respect thereto 19 
C N 676 45 G 957 To admit evidence 
under this head the other acts must be of the 
same specific kind as the one m question and 
not of a different character 45 C 9^7 The 
acts tendered must also have been proximate 
in point of time to that in question 45 G 957 
In a case of cnimnal misapprapnaUan evidence 
of similar acts in the previous year is adnusst 
blc 1928 L 88o=iiiIC 387, ILR {1939) 
Kar 249 The words of sec 15 are not so 
Wide as to admit hearsay evidence or the evi 
dence of facts alleged to have been discovered 
by the investigating officer m the course of his 
Jnvesugalion and not properly proved Th«e 
IS a^ a difference between the admissibibty of 
^dence and Its cogency or weight ILR (rgfo) 
Kar 949=184 IC 474=»t939 Sind 209 The 
report of a Naib Tiisildar which is bued on 


the statements of unknown persons who happened 
to be present at the time of his inspection, is 
purely a hearsay evidence and is not legally 
admissible 1940 AWR (BR) 1^2 

Evidence cp Association and Joint Aciton 
— Sec 15 1$ not applicable where there was 
no question of the act being accidental or inten 
tional or forming part of a senes of similar 
transactions 47 C 671 — 24 OWN soi^^sB 
I C 929 (F B ) Sec 14 would not also apply 
where the defence was a complete denial and no 
question of the character contemplated in 
sec 14 did or could possibly arise 47 C 671 
Where tbe accused who were charged with 
dacoity pleaded that their presence m com 
pany, and armed at a spot was accidental and 
innocent it is open to the prosecution to rebut 
this story and to produce evidence that m the 
same locality raids have taken place in which 
one of the gang bad been concerned 71 I C 
360=24 Cr L J 136 (Pesh ) In the case of 
actual dacoity the prosecution is bound to prove 
the accused s commission of all the acts which 
constitute the offence 71 I C 360 S 15 admits 
the production of any evidence which would 
determwe the construction to be placed upon 
acts which in themselves might or might not be 
the preparation for dacoity and evidence that 
one or more members of the gang had been 
concerned in previous aod similar offences com 
riutted at the same place is admissible m evi 
dence for this purpose (Ibid ) 

Sec 16— Refusal of a registered letter sent 
by post precludes the person refusing from plead 
mg ignorance of its contents 16 WR 223 
i'waLo 16 C 681, 9 A 366 But there must 
be evidence of posting and of proper address 
■S'wsec 114 illus (/) 

Sec 17 — Admission may be verbal or con- 
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inference as to any fact m issue or relevant fact, and 
which IS made by any of the persons, and undci the 
arcumstnnccs, hereinafter mentioned 

i8 Statements made by a party to the proceeding, or by an agent to any 
such party, whom the Court regards, under the cir- 
cumstances of the ease, as expressly or impliedly 
authorised by him to make them, are admissions 


Admission defined 


Admission by party 
proceeding or his agenl , 


NOTES interpretation of the document by a party can 

tainw in documents «as) maps, bills, receipts, therefore operafe as an admission igjo O W 
pleadings letten books and other entnes N 1933 \fere acceptance of rent does not 
■or even h<^scopes 93 WR 395 11 CLJ constitute seitlemcnt of land nor would the 

sir ’ il? ^ , 7 W R 9^9 , 9 filing of an arrears of rent suit constitute such 

' n » »r ® *9 » 73 I C a settlement But the latter would operate as 

• 20 M L.J , a8 M L J 99— 96 I C S99 an admission under sec 17 against the zamindar 
Admi^ions of habilit> made by some of several 19(1 A U R (Rev) 454=«igpRD 414 As 
cielradants in their wntten statement in the to admissibility of statement of accused to police 
suit not be evidence against the other as admission, srr 44 C L.J 253«= 1927 c 17 As 

dctendants who have no opportunity of testing to effect of erroneous admission, see 77 I C 
cross-examining them If the O75 Ail erroneous admission may bewithdrawn 
-plaintiff wants to relv on such admissions he 1931 L. 6 

mm examine the admitung defendants at the Vacueadmisstos n no Admission — 91 AL.J 
inai and make the admissions evidence 44 069=1924 A 193 

. . 499 *t 8 Mys L.J 186 The Admission in First Intormatiom Report is 

,****”*1®"* must be taken together, valuable corroborative evidence it cannot 
p t cular pusages cunot be selected to the support a conviction when the maker of the 
.V Admission operates merely report himself is an accused person and cannot 

^ raises only a rebuttable therefore be examined as a witness 63 I C 

pwumption 1924 N 387-78 IC 981 829-22 Cr L.J C94 (U But where such a 

j® " .® 94 — *9*8 L 318 Admission must be report contains an admission not amounting to 
j j **^*'“*‘''« It must be read as a confession the admiision is admissible m 
« stands and it is not wrmissible to take one evidence aga nst the accused 63 I C 822 

- another part Secs 17 18 and 31 Admissions— Evioentiarv 

J037— 1927 A 385 An VALVE —kVhere a person who IS alleg^ to have 
11“ ” the party made an admiuion regarding tus status man 
agreement with the Government filesa suit for 
® 1* circumstances which a dedarauon as to his status as against others, 

‘he party, must be the Government are neither a necessary nor a 
^ 0 be true The weight of the ad proper party to this question which is indepen 

i^ion increases with the knowWge and deb dent of tbe validity or invalidity of the a^ee- 
shaker or the solroinity of the rnent As between the parties to the suit, it wiU 
C \V N 86» be necessary to consider whether the statement 
^ 1 ^ . Admissions are of no 10 the agreement amounts to the admission 

wdenual value once th^ are proved untrue claimed and if so to consider its evidential 
49 A 707 As to who can make binding value along with the other evidence, as see 31, 
srr 26 C W N 273—I5L..W 404 — Evidence Act, expressly provides that admmiotis 
19*2 » w 102 As to admissions gathered frooi are not conclusive proof of the matters admitted 
wtnes in account JxMks see 23 L U 972-96 Even ifit amounts to a dear admission, it will 
/c n .4*3=1926 M 955 See also 1937 C 433 not act as a bar to the suit 63 lA 248=60 
to ujihe value of admissions must depend B 634=71 M,L.J 691 (PC) 

Sec 18to 21.— Ttcannotbe said thatSs tS 
^ lo2i©fthc Act do not apply to admissions m 

cnroinalcases The illustrations given apply to 
nd cnminaJ cases, and there is nothing in the 

^ , considered If the facts admit- sections to suggest that they apply to civil cases 

n-irtv »HTT..if me personal knowledge of the and avil eases only Incriminating statements 
1‘ "®®'-‘<lcnce of made by an accu^ under S 164, Cr P Code, 

^ . 5. P nauon forthcoming itsvalueu tbougb not admissible as confessions in evidence 

*'*".'*• Dceessardy be excluded They may 

, . C™'? evidence and be admitted as admissions against interest 

VW nllu admission may be under Ss 18 to 2i of the Evidence Act Tbe 

Xtiriir. V. 7<^->939 All 626 A fact that the statement i« not a full confession 

ptea^ a particular status taken on the basis or but U only a parual confession or something 
■ IS a matter which wUies to the less than a confession or is of a self-exculpa- 

interpretauon of that particular document and lory nature cannot be made a ground for exdu- 
^not operate as an admission under see. 17 dmg it either from evidence or from considcra- 
^e nature of the dement and the status of txm. It is true that extra ludicial confessions are 
ne parties concerned have to be deiennined to be regarded with caution but it dors not 
acting to the terms of the document itself foltow that they ar^ always to be T»j«cted They 
by a competent Court No amount of toay be made sn such orcumstaaem as to have 
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no reasonable doubt as to their truth ILR. 
(1941) Kar 257=1941 Sind 129 
Sec 18 — “Proceedings”, meaning of — 146 

I C 653=1933 R 292 “Presumptive evi- 
dence,” meaning of See 1926 L 299=93 ^ ^ 
309 Wlierc a certain fact was sought to be 
proied by the plamtifT by referring to an ad- 
mission contained in a document and the 
defendant remained ex parte, held, that the 
admission should be given effect to unless there 
was anything in the plaintiff’s own evidence 
contradicting it Such an admission is presum|v 
tive evidence 1926 L 299 For an admission 
to be relevant, it should be shown that the 
person who made it bad an interest at the 
tune of making It withm sec 18 2t 10,714=19 
C L J s The statement of one person cannot 
be regarded as the admission of another person 
merely on the allegation that the two arc m 
collusion 151 IC 261 = 1934 A 684 State- 
ments by previous mahants cannot be regarded 
as admissions binding on the present incumbent 
of the office 12 L 497=193* L 161 
Admission not to be used against a co-defen- 
dant unless It IS made m his character of a 
person lomtly interested with the co-defendant 
30 C 254=19260 705 An admission or 
even confession by a co-defendant u no evidence 
agPLR 715=1928 L 769, 1929 L 721 = 11 
L L.J 404 Admission by one of the defen- 
dants that the land m a suit is ancestral u not 
binding on the ethers when they are not repre- 
sented by him and have independent nghts of 
their own 122 IC 109=1930 L 238 Setabo 
70 C L J 200 Recital in a mortgage bond as 
to receipt of consideration is adimssible as 
against a subsequent pmrehaser 8 P 766= 1929 
P 254 

Admission by Partizs to Sorr — Such admis- 
sions are generally contained m pleadings, 
written statements or depositions Jr* 7 \V R 
249 gWR 162, 5 BcngLR 529, 14 WR 
(PC)28,I3MIA 438 J5VVR437. 17WR 
372, 22 \VU 303 23 WR 27 Suchwntings 
(to become admissible) must conform to legal 
requirements 24 WR 114,6 C 762 See abo 
21 WR.34, aiWR 414 An admission could 
only be given m evidence against the party 
making it and not against any other party The 
only exceptions to the rule are laid down by 
secs 18 to 20 of the Evidence Act 137 I C 
710=34 BomLR 35=1932 B 117 An 
admission on a pure question of law a not 
bmding upon a party igsS L 779=11310 
99, 1929 N 34i=iigIC 6g8 1929 L 879— 
120 1 C 532 But admission as to existence of 
custom IS binding 1928 L 779=i>3 lO 
09 

Aoinssiov BY Agent, Bindino on Piuncipai- — 
See 2 BomLR 631, also 12 P L-T 582 The 
fact of agency must be proved 3 Bom L R 
2M, 4GIC 709=19 CrLJ 789 Statement 
of agent before Settlement Officer that his prin- 
cipal was a bastard is admissible as an admission 
3 Luck. 416= 1928 O 233 A person c^led by 
a party as his witness cannot be deemed Co be 
hu ‘agent’ within the meamng of sec. 18 34 

Ilnm L.R 35 

AoMisnoN BY CouNsii/— Attorneys awd 
Pi-Baoers -~As to circumstances when they are 


bmding on the client and when not, see 18 M, 
73 Admission by pleader m lower Court 
cannot be set aside by engaging another pleader 
in appeal See 102 I C 283 followmg g W R 465, 
II MIA 253, 6 C WN 52, 21 M 279, 22 M 
538 (adverse opinion expressed by vakil in 
argument not binding on client), 9 W R 375, 6 
CWN 52, 2 iM 279 22 M 538 (admission 
of fact by a vakil is Innding on client) ButJ/^ 
cUo 17 \V R (Cr ) 49 where the Court held that 
such admissions are not binding m criminal 
cases See also 27 C 421, nor when they relate 
to matters of law See i8 WR 367, 16 WR 
246=1934 A 531 

Admission by Partners — See 1 1 C 588 An 
admission by one partner made in a representa- 
tive capacity would be evidence against the firm. 
If in a suit against a partnenhip for damages for 
infringement of trade mark, one of the partners 
admits the infringement but disputes the claim 
for damages, the admsssion will bmd the other 
partners 148 I C 763=1934 L 625 Admis- 
sions by one of several co-de/endants Such 
admission can only bind the persons making 
It 22 WR 519 6 A. 395, 7 A 353. 98 I A 
Its (PC), 22 WR 214, 9 CLR 359; 
2CWN i66, II C 588, WR (FB Rul ) 
23 Admissions by guardians do not generally 
bind the wards 5«ioCLR 377, ooWR 
223 (Signature of guardian when not binding 
on minor 13 C 292 ) So also are admissions 
by gua^ian ad litem or next friend (Fay , £vi , 
8ih Ed , See 742, Field, 6th Ed , p 89) As to 
admissions by Court of Wards, nr 24 I A 107 
(PC) Statements made by suitor in repre- 
sentative capacity are bmding >r» t R 339 
(executor), see abo 8 WR 63, 14 WR 162 
As to statements by interested persons when 
bmding nr 5 WR. 268 leWR 89, taWR 
^4, i8WR 105=2210.714=19 C.LJ I- 
Evndence as to admissions and promises made 
by alleged thieves before a panehaj/at is admissi- 
ble without proof of the actual words used 13 
PR 1914 (Cr) = 26 1C 625 Bhatwara Kesra 
u admissikle in evidence 1929 P 32=7? 85 

Secs 18 and Zl, lllus (c) and (d) — A state- 
ment by the accused which amounts to an ad 
mission that he was present at the scene of the 
crime and that he was accompanying the persons 
who had committed the crime and which u 
otherwise exculpatory, fixing the sole guilt on the 
other man, although entirely inadmissible as 
against the other accused is admissible for what 
it u worth, against the person m akin g it under 
sec 18 of the Evidence Act, Ptde lllus (t) and 
(rf) to sec 21 162 1C 6=1936 R 131 An 

admission ot incnminaUng facts made by Rn 
accused person to a Magistrate under sec 164, 
Cr P Code, or a statement made to the Court 
during the course of the tnal, admittmg that he 
was at the scene of the crime when the murder 
took place cannot be ruled out as inadmissible 
in evidence It is admissible in evidence for 
what It IS worth against the accused making it 
under secs 18 to 2i of the Evidance Act Such 
a statement is not a confession A confession 
must either admit in terms the offences or at any 
rate substanually all the facts which constitute 
the offence I LR (i939) RR*" 800=41 CrL- 

J 477=»94oStnd53 
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by party interested in sub- 
ject matter 


by pierson from svhom m 
terest derived 


The Evidence Act (I or 1872) 

Statements made by parties to suits suing or 
by suitor m represenume sued in a rcprcscnlative character, are not admissions* 
character unless they were made while the parly making them 

held that character 
Statements made b> — 

(i) persons asho have any propnetary or pecu- 
niary interest m the subject matter of the proceeding, 
and wiio make the statement in their character of 
persons so interested, or 

(a) persons from whom the parties to the suit 
have derived their interest in the subject matter of 
the suit, 

arc admissions, if they arc made during the continuance of the interest 
of the persons making the statements 

19 Statements made by persons whose position or liability it is necessary 
to prove as against any party to the suit, arc admis- 
Admissiom by penom sions, if such statements would be relevant as against 
P^vrf “Sy m such position or liability 

rut. ' in a suit brought by or against them, and if they are 

made whilst the person making them occupies such 
position or is subject to such liability 

llliutraluM 

A undertaka to collect rents for D 
B sua A for not collecung rent due from C to it 
A detuw that renl was due from C to B 

A statement by C that he owed D rent u an admission and is relevant fact as against A It A 
denia that C did owe rent to D 


Adnusions by persons ex 
pressly referred to suit 
by party to 


20 Statements made by persons to whom a 
party to the suit has expressly referred for informa- 
tion in reference to a matter in dispute arc admissions 
Jlluttratim 


The quation is whether a horse sold by A toS n sound 

A says to B — Go and ask C C knows all about il C/ statement u an admission 


Proof of admissions 
against persons making them 
and by or on their 
behalf 


21 Admissions are relevant and may be proved 
as against the person who makes them or his repre- 
sentative in interest , but they cannot be proved by 
or on behalf of the person who makes them or by his 
representative in interest, except in the following 
cases — 


NOTES ' 

Sec 1 9 —^n the section s/rsM 235 25 M 
i5> 25 hLL.J 329=20 I C. 792 6a I C. 
417 Secs, ig and 20 are excepuons to ibc 
general rule in sec 18 

Sec 20 — Stt ebo nota under sec. 18 svpra 
Sec. 20 contemplata the existenca of three 
parties first the party who refers secondly the 
party who u referred and thirdly the party to 
whom the reference u made The principle is 
that when one party refers anod er second party 
to a third party for informauon the fini party 
is presumed to undertake to adopt as hiS own 
the information furnished by the third party 
These conditions cannot be said to be fulfill^ 
w tiere a maiter calls for a report from a servant, 
regarding the conduct of another sen-ant who u 
dismissed for misconduct, where there u nothing 
to indicate that in do ng so the master mtends 
10 regard the sen-ant s report as condus»-e on 
C.aM.— 


the matter Sec 20 cannot apply to such a case 
and the report of the servant cannot become 
admissible as against the master in a suit for 
damaga for wrongful dismissal even if such 
report corroborata the vers on of the dism ssed 
servant (plaint (T) 40 OWN O65 Unless an 

express reference has been made to a witness on 
a certain quation his statement will not constitute 
an admission as regards that quation L.R. 2 
A. 204 Admission by person nom nated by the 
parties. 80 I C. 16=46 A. 710 Stt ebo 42 M 
625 21 A.L.J 209=71 1 C. 7G1 Agreement to 
be bound by the statement of a referee u *a 
admissioru 103 IG. 34=1927 A. 659 Stt abo 
1939 A.W R. (H C.) 7 Effeel of a d m i m on. Stt 
37 fC. 933 Stt^o 1935 O ii 8 =iot 5 O 
WJi 15- Effect of entry by creditor m debtors 
books. ^ i4Bom.L.R. t020 

See. 21 Aokisioy — E rrtcr— An admission 
may be prcjiT d as against the person who m a ke s 
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(i) An admission may be proved by or on behalf of the person making 
it, when it is of such a nature that, if die person making it vere dead, it vculd be 
relevant as betiveen third persons under section 32 


NOTES 

It or his representative in interest but it cannot 
be proved by or on behalf of the person who 
mabes it or by his representative m interests 
This section is the afErmance of the well known 
rule that a man shall not he allowed to make 
evidence for himself 1939 Mar L R 244 (Gv ) 
Admissions are not conclusive unless they amount 
to estoppel 53 B 321 — 1929 B 147, 164 IC 
530« 40 C ^V N 75 Merc admission of sig- 
nature on blank paper, effect of See 165 I C 
B05— 17PLT 621 = 1936 P 588 IftheCourt 
tvishcs to proceed upon the admission of a party. 
It should consider die admission as a whole or 
Tc ect it altogether 1935 P 24 14 L 218= 

1933 L 179. 39LW 34=1934 ^1 '5* * 

-C 297=11 OWN 579 and 1367=1934 O 
370, 1933 R 326 An admission against the 
mterest of the party making it must be regarded 
as true until it is dearly proved to be untrue 34 
PLR 78a (2 )=i933 L 883, 1934 L 662—35 
PLR 578 5« ato 1 939 Mar L R 253 (Civil), 
15 Luck 191 — 1940 Oudh 35 (admission shifts 
the burden of proof on the party making it) See 
eifo 1939 Mar L R 253 Evidenuary nature of 
admissions vary very much in value according to 
circumstances and the Court is quite at liberty to 
reject them, if it is satished from other circum 
stances that they are untrue 152 I C 10^ 
Admission m a document by a pardan^htn lady 
59CLJ 532—T934G 83I 5«aZ«i4oCWN 
75 164 IC 530 A statement made by a 
party to the suit to a third party or stranger of 
whidi the other party had no knowledge and 
the truth of which be nev er directly or indireccly 
admitted is altogether madttiissible m evidence 
1940 A ML J 115 

‘AnvossioN AND ‘ Confession Disttvction 
— A dmission is usually applied to a civil transac- 
tion, and to those matters m criminal cases which 
do not mvolve a criminal intent while the term 
confession is usuaBy used in Cnnunaf Courts as 
denoting an acknowledgment of gudt Admis- 
sion m a Qvil suit that a document is genuine 
cannot in the forgery case be regarded as con 
fessionatall 37 C 467, 1929 C 539 Under 
sec 21 a confession being a species of admission 
would be relevant and can be proved against the 
accused unless jt can be shown that there is some 
provision of lawvvh ch excludes the proof of such a 
confession 1934ALJ 178 ig34A 35i=56A 
700 1939 Mar LR 244 (CimI), 170 I C 201 — 
3937 C. 433, 1939 ALJ 107 (Admission of 
guilt m an appheauon to Magistrate is ad- 
Kussiblc under sec. 21 It docs not become 
imadmisnble under secs 24 and 25) See «lio 
S63 10.805=17 PatLT 472=1936 P 358, 
J67 I C. 3 o=I937M 19 

. ADiHSjfONS ay Representattve in Interest 
are bmdingv — See 22 C 909=22 lA 129 , 1926 
O 41 ,24 c 62 (purchaser at exerution sale is 
TepresentaUve of judgment-debtor and is bound 
by the latter's admissions) See also 1924?^ so8 
81 A 65=10 CL.R 281. 17 M 223 , 31 C 
380 , IDO 1 C 835=26 C.\\ ^ S73 (P G) 
w’here the sen end snukAlar-t am 0/ a patty makfs 
aa ednufton before the paruuoo officer, it 11 


admissible under sec 2I in proceedings for the 
division of joint nr , it would constitute a strong 
piece of evidence, but is not conclusive 1940 
AWN (BR) 138=194 oR.D 364 fV'here the 
edmuttons are v-tong m point of fact and are made 
m Ignorance of legal rights they have no binding 
effect 1941 AL.W 49'’= 1941 OWN 648= 
1941 Oudh 429 The admission of one defendant 
contained in deposition in an earlier suit is not 
admissible in a subsequent suit against persons 
whowere his co-defendants in the caiher suit. 
20 Pat 835 

Oral Confession — ^An oral confession by an 
accused to a Magistrate is, as an admission by 
him, a relevant fact and may be proved at his 
trial under this section by the evidence of the 
Magistrate 1929 L 794 

Adubsion by Witness — Where in cross- 
examination a witness admits that a statement 
previously made by him is false he ought to 
be asked in re-cxammation why he made a 
statement which was false, The mere fact that 
the Witness acknowledges the previous statement 
to be false is no jusitfication for rejectmg such 
previous statement, if on other grouniu the 
Court IS able to reach the conclusion that the 
statement IS in substance true 51 I C 449020 
CtLJ 465 See aUo 13 CWN 409=1 I C. 
320 ,71c. 505 , 20 W R 69 , 2 A L J 21 
Admission by the accused made before the 
beginning of the proceedings alone can be 
proved under sec 21, as in a civil suit 36 M 
457—22 MLJ 73 The depoution of an 
uisoIvcDt reduced to writing is admissible as 
evidence aginst him m a cnminal charge 54 I 
C 478=46 C 996 [(1806) 2 C^B 260 , 19 Ch 
D 580 Ref] Oral and documentary evidence 
as to the statement of a postman in a depart 
mental enquiry are inadmissible in evidence in 
his absence 26 IC 307 (r) = i6 CrLJ 3 
Statement on oath at coroner's inquest is admis- 
sible at the In^ 50S 111=28 BomLR iti 
= 1926 B 151 Will IS admissible to prove 
religion of deceased 7 R 720 A document 
contaimi^ the admission of third persons cannot 
be used as ewdcace against the parlies, but the 
document can be admitted in evidence as proof 
of the fact mentioned therein as evidence of 
the transaction if it could be shown that itvvas 
executed in due course of business to settle 
disputes between the parues 146 I C 937=“ 
*934 P 48 A party cannot use m his favour 
an admission by his predecessor made m his 
ownmtercst 41C57— 17CWN 1013=20 I 
C 78 See also 93 IC 996—1926 L 381 
<Staiemcnt of deceased s father as to the exclusion 
of daughters from inheritance by custom is 
admissible 8 Luck 445—1933 O 246 See 
also 1937 C. 5*5=41 CWN 1089 a 

woman has describe herself as the wife of a 
person m a contemporaneous transaction it 
would be admissible in evidence when there is a 
dispute as to the fact of marriage, because she 
had the special knowledge in respect of the 
laamageand itivould be proved by her *93 * 
C. 161 = 1941 O WJ^ 249=1941 Oudh 284 M 
to admission in butwara proceedings, see 1926 C. 
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'S 21 ^ ' The Evidenc£ Act' (I ot' 4872 p ' 

(a) An admission may be proved by or on behalf of the person making 
it, when it consists of a statement of the existence of any state of mind or body, 
relevant or m issue, made at or about the time when such state of mind or body 
existed, and is accompanied by conduct rendering its falsehood improbable 

{3) An admission may be proved by or on behalf of the person making 
it, if It is relevant otherwise than as an admission. 

Jllttstratiotts 

(<s) The quesUon between A and D u, whether a certain deed ts or is not forged A affirms 
that It IS genuine, B that it is forged 

A may prove 3 statement by B that the deed u genuine, and B may prove a statement by 
A that the deed is forged , butyl cannot prove a statement by himself that the deed is genuine, nor 
can B prove a statement by himself that the deed is forged 

(i) A, the captain of a ship, is tried for casting her away 

Evidence is given to show that the ship was taken out of her proper course 


NOTES 

ago A confession is evidence for the prisoner as 
weW as against him and must be taken altc^cthet 
52 I G 145=20 CrLJ 737 (N) But It IS only 
where no other evidence is forthcoming that 
this can be pressed to the extent of rcqui* 
nng that no part be accepted as true with- 
out aecepUng the whole {Ib\d) If other 
evidence incompatible vviih a part of the 
confession is on record, it may be relied on in 

J reference to that part 53 I C 145=20 CrL 
737 (N ) Danger of resting judgment upon 
verbal admissions of the sum due See to 1 A 
74 (79) = i3CLR 266 (271) (PC) Entries 
in sohcitor’s books of account regarding object 
of purchase for client are neither in admissible 
nor irrelevant, nor hearsay 33 OWN 493= 
= 57 M L J 581 (P C ) The statement that a 
document is a copy of the original ts admissible 
when made by a deceased penon m a document 
relating to a relevant face and also as an ad- 
mission under sec 21 56 I A 146=52 M 453 

=56MLJ 730 (PC) \Vhere the execution 
of a mortgage deed is admitted but the receipt 
of consideration is denied, the onus lies heavily 
on the defendant (executant) because it was 
inconsistent with his own admissions in writing 
1928 PC 39=54 ML J 208 (P C ) In a title 
suit, the proceedings in the previous title suit 
between the present defendant and a third 
person arc relevant under sec ig and the 
pleading of the defendants are admissible as 
admission of the defendants under S 21 1930 
P 405 SeeaUo 35 PLR 4G3«=i934 L 527, 
41CWN 1089=19370 515 

Denials of Party — Though ‘Court* is 
bound to receive admissions m evidence, no 
such rule applies to denials 49 A 482=1927 
A 383 Cl (3) of sec 21 11 intended to apply 
to cases m which the statement 11 sought to be 
used in evidence otherwise than as an admission, 
for instance, as part of the res gestae or as a 
statement accompanying or explaining a parti- 
cular conduct Where a purchase is made by a 
parent in the name of his child the contem- 
poraneous acts of the parent may be admissi- 
ble but not the subsequent acts and declarations 
7 O N 683=19300 441 An admission by 
a Hindu father that a house built by him was 
constructed out of the self acquisition of one of 
his sons only has the elTect of relieving that ton 
from proving that the house was built out ot 
his self-aequmtjons, but it does not relieve 
from proving what the actual cost of c<uutruc> 


lion was, when he claims that amount out of bis 
father's estate 62 CLJ 430=40 CWN 75 
An admission made by a patty » not absolutely 
binding on him and its only effect is to shift the 
burden as against him He is at liberty to 
prove that his admission was mistaken or untme 
and IS not estopped or concluded by it unless 
another person has been induced by it to alter 
his condiuon 67 CLJ 495 See abo 1939 
MarLR 253 (Civil), 15 Luck 191 = 1940 
Oudh 35 

Secs 21 25 — Unless it is so specifically 
stated m the Cr P Code, no rule about the 
relevancy of evidence m the Evidence Act is 
affected by any provisions of the said Code. 
The admission of ^ilt m an application presen- 
ted to a Magistrate is admissible under see 21 
of the Evidence Act It does not become 
irrelevant under sec 24 or sec 25 of the Act 
ILR (1939) All 367 - >939 ALJ 107=1939 
All 242 

Seis 21-27 — Secs 21 to 27 of the Evidence 
Act do not suggest that statements which would 
be admissible in civil cases as admissions are not 
admissible in criminal cases A person who 
subsequently becomes an accused person might 
make many admissions which do not implicate 
Itself him in any cnminal charge, and these 
would be admissible under sec 2i of the 
Evidence Act in a trial on a criminal charge 
against him Where in the course rf an inquiry 
into the conduct of certain police officers held by 
a Magistrate who is deputed for the purpose, the 
officers who arc not even under arrest make 
certain statements to the Magistrate, such state- 
ments are admissible in evidence agamst them 10 
a tnal on a charge against them under secs 348 
and 330 , 1 P Code, of wrongful confinement and 
hurt for the purpose of exhorting a confession 
Such statements arc not statements recorded 
under see 164,0 P Code 19.41 MWN 505 
=54L.^^ 81 = 1941 Mad 720 

Secs 21 and 34 . — Under sec 2t,anadmis> 
Sion may be proved by or on behalf of tbc 
person making it, if it is relevant otherwise 
than as an admisuon Statements in zamindari 
papers which are entries m books of account 
regularlv kept in the course of business are 
relevant under sec 34 of ibe Evideoee Act. 
Sadi sutemcnti can therefore be taken into 
•ccount though they may be admissions ot» 
behalf of the aaimndar 1940 PU..h« 498 ”t 9 
Pat. 398 =1940 Pat. €22. 
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A produces a book kept by him in the ordinary course of his business showing observations 
alleged to has e been taken by him from day to day and indicating that the ship was not taken out 
of her proper course A may pro\c these statements, because they would be admissible between 
third parucs if he were dead under section 3a, clause (a) 

(c) A u accused of a crime committed by him at Calcutta 

He produces a letter wnlten by himself and dated at Lahore on that day, and bearing the 
Lahore post mark of that day 

The statement in the date of the letter is admissible, because, if A were dead, it would be ad- 
missible under section 32 clause (a) 

(d) A 13 accused of receiving stolen goods knowmg them to be stolen 

He offers to prove that he refused to »cU them below ihcir value 

A may prove these statements, thoi^h they are admissions because they are explanatory 
of conduct influenced by facts in issue 

(<) A IS accused of fraudulently having in hu possession counterfeit coin which he knew 
to be counterfeit . , , . , . , . , 

He offers to prove that he asked a skilful person to examine the coin as he doubted whether It was 
coimterfat or not, and that that person did examine it and told him it was genuine 

A may prove these facts for the reasons stated in the last preceding tUiatraUan 

22 Oral admissions as to the contents of a document are not relevant, unless 

and until the party proposing to prove them shows 
When oral admissions as he is entitled to give secondary evidence of the 

rclc^^'t"^ documents are contents of such document under the rules herein- 
after contained, or unless the genuineness of a docu- 
ment produced IS in question 

23 In civil cases no admission is relevant, if it is made either upon an express 

condition that evidence of it is not to be given, or 
Admissions in civil eases under arcumstanccs from winch the Court can infer 
w en « evaa parties agreed together that evidence of it 

should not be given. 

ExplanaUon — Nothing m this section shall be taken to exempt any barrister, 
pleader, attorney or vikil from giving evidence of any niatter of uhich he may 
be compelled to give evidence under section 126 

24 A confession made by an accused person is irrelevant in a cnminal pro- 

. . ceeding, if the making of the confession appears to 

Court to have been caused by any inducement, 

inducement, threat or pro* 

mise, when irrelevant in threat or promise* having reference to the charge 
CTumnal proceeding against the accused person, proceeding from a person 

in nulhonty and suffiaent, m the opinion of the Court, 
to give the accused person grounds which would appear to him reasonable for 
supposing that by making it he would gam any advantage or avoid any evil of a 
temporal nature in reference to the proceedings against him 


LEG REF 

* For prohibition of such inducements, etc , 
xrr the Code of Cnminal Procedure, 1898 (Act 
V of 1898), sec 343 

NOTES 

Sec 23 — When an attorney goes to an adverse 
party with a view to a compromise or to an 
action you must alwa>i look wiih great care 
to bis evidence of what then occurred Per Lord 
St Leonards in 5 H L Cases at p 245 Adntis 
sions before a person to whom the parties went 
for a compromise are admissible See 95 I C 
363=t9''C L 548 But an offer of a certain 
eompensalion without prejudice m land acqui- 
sition proceed ngs u not admissible 93 1 C 
L 509 'Vhere certain lettew 
Were in the ordinary course tendered by the 
plaintiffs in evidence and they were marked 
‘without prejudice and the defendant a counsel 
admitted them, h^d, that the privilege was 


vfithdrawn and that the letters were as free to be 
used as evidence in the judicial proceeding 
/leU alto, that under sec 33 of the Evidence Act 
in order to sustain a pica of privilege as regards 
the letters it must be shown that both the 
addresser and the addressee intended to claim 
the same 6 OWN 1088=19300 105 
Sec 24 Confession what is — A confession 
•» not defined in the Evidence Act but it has 
been judicially interpreted as meaning an ad- 
mission made a any time by a person charged 
with a ertme staling or suggesting the inference, 
that he committed that enme The statement 
should however be considered as a whole It 
Would not be right to take isolated portions of it 
and to consider whether any of them, regarded 
•cpasaAcly, arowmta so asv aditurtvon ofguilt of 
not 1933 CrC 1284=19331^326 It is only 
when an utterance is made wnth an antmut ecn^- 
tndt that it would become a confession , if, 
therefore, the declaration is made neither with 
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NOTES 

an intention to confess, nor docs it amount loan 
admission of facts from which guilt is directly 
deducible, the declaration would not amount to 
a confessiotu \Vhcn. a statement u not a con- 
fession there is no impediment in strict law to 
use it against the person making it in the capa- 
city of an accused But the practice of taking 
a statement on oath as from a witness and then 
using It at a later stage against an accused u 
not a commendable one Further, part of a 
statement cannot be used to corroborate evidence 
which includes that statement itself, and which 
IS obnously in much need of corroboration 
1937N 254=1 LR (i 937)N 5a4,43CWN 
893:^1939 Cal 610 A man of sound mind and 
of full age who makes a statement inordinary 
simple language must be bound by the tangu 
age of the statement made and by its ordinary 
plainmeamng 159 IG 873=219360 156 

Where the accused in a conversation with the 
remandmg Magistrate stated to the hlagistrale 
that the poLcc wanted him to turn approver , 
that he had given true facts to the police , that 
he was in fact guilty and that he had told the 
police where he had sold the stolen property 
Held there was no confession , all that was said 
to the Kfagutrate was that the accused had made 
duelosures to the police on the promise of par- 
don 148 I C 400=21933 L 987 
P IV N 653 (mere admission of being present in 
the company of docoits 11 no confession ol 
docQityl A confession, u an admission by an 
accused person in a criminal case The making 
of a counterfeit com is not a statement and 
hence the evidence of penons who say that the 
accused made counterfeit coins m their presence 
u not barred by secs 24, 93 or 36 1931 All 

9 Oral confession — Accused not shown to 
understand language in which questions put, 
but in answer making signs — Conduct held not 
to amount to confession 1930 L 84=>t20 I C. 
539 Any statement by a person which svould 
surest an inference as to his guilt may be a 
confession 59 I C 394=99 Bora L R 1947 , 
1930 A 99 As to confession to panchayatdan, 
see 76 IC 839=1994 M 930 Sec 34 will 
apply men if the person confessing was not an 
accused person at the time of confession A 
statement falling within sec 339 (3) of the Code 
excludes the operation of sec 94 59*1 C 334= 

22 Bom L R 1247 To constitute a ‘confession’ 
under the Evidence Act, it is not necessary that 
the person confessing should make a full and 
exphat admission of his guilt so clean as to 
leai-e no other hypothesu tenable It u enough 
if they lead to an inference of guilt 43 I C 605 
19 Cr L.J 1B9 (M ) But the statement of a 
man who takes particular care at every stage 
to shoiv that he did not take pan in the 
offence does not amount to confession 1935 
A \N R 48 The words ' accused person’ m 
sees 24 to 36 include any person who lubse. 
quenlly becomes accused pronded that at the 
time of making the statements criminal pro. 
ceedings were in prospect (/lirf) There u 
noproMsion of law which forbids a ^^agIstrate 
fmm recording a confession on a Sunday or 
nny other holiday and at a place other than 
the Court house 1930 L. 171 Set alst 165 
>c. J95 - 33CrL.J 8^ 


iNADMtsstsLE CovFzssiov — Inadmissible con- 
fession svould be inadmissible wholly $8 10 
767=18 CrLJ 383 (Burl The Court must 
accept or reject the confession as a whole and 
cannot accept only the inculpatory element 
white rejecUng the exculpatory clement as 
inherently incredible >930 A L.J 1481 (FB), 
35 PLR 559= >934 L 673, 143 IC 362= 
1933 L G65 35 PLR 659 = 1934 L. 630, 
•933 888=65 MLJ 837, 1933 B 401, 

1933 AL.J 581, 34 PL.R 349=t933 L 
239, 1933 R 326 But It IS not an infallible 
rule of practice that where there is no other 
evidence to show affirmatively that any portion 
of the exculpatory clement m the confession is 
false, the Court mutt accept or reject the con- 
fcsiionas a whole, and cannot accept only the 
inculpatory element, while rejecting the excul- 
patory element as inherently incredible 144 
1C 160=1933 Pesh 38, 1933 R 204=149 
IC. 49 It OWN 636=19340 922 

Accewance or Rejection op Confession — 
Where there is no other evidence to show 
affirmatively that any portion of the excul- 
patory element m (he confession is false, the 
Court must accept or reject the confession as 
a whole and cannot accept only the incuU 
patory element while rejecting the exculpatory 
element as inherently incredible 1939 Lah 
534 In a case where there is evidence other 
than the confession of the accused, the Court 
IS not bound to take the confession as a whole 
If itis saiisGed that a part of the confessional 
statement is false, it may rejeet that part and 
lake into consideration that part of the confes- 
sion which corroborates the evidence of the wit- 
nesses 188 I C 336=41 Cr L J. 576=1940 Lah 
157 The Court is at liberty to disregard any 
statement id the confession wnich it dubeheves 
46 IC 705-19 CrLJ 783 (N) The circum- 
stances under which a confession is made must 
always be scruiinized with great care and 
caution, and in all cases the period of the 
detention of the accused in police custody 
before a confession is made is alwa)-! an im- 
portant fact to be carefrilly consider^ Illegal 
detention does not neccssanly vitiate a confes- 
sion It u a fact to be carefully considered 
ineverycasc 31SLR 494 = 1937 Sind 251 
Where the confession of an accused has b^n 
excluded by the tnal Magistrate under sec 24, 
It cannot be taken into consideration in ~evision 
even though such confession may be excluded 
wrongly *930 S 168 

CovFEsnoN — Evidentiary Value — All parts 
of a confession are not enbtled to equal weight. 
Some may be believed while others rejected 
3 OWJs 800=1926 O 618 Set olf 9 42 
P L.R t The rule which excludes evidence 
©r itatements made by a prisoner when they 
are induced by hope held out or fear inspired 
by a penon in authority is a rule of policy, 
18 G^\..V 705=23 I a C78 (PC) 

A confession to be admissible must be 
s-oluntary and made Without any p re s sure 35 
A 260=19 I C. 307, $2 I C. 881 (i)“9o Cr 
L.J 721 SeecUt 47 O' 143 Under see *4 
ofthe Endenee Act, which is a ruleofexelu- 
sion. It u not necessary that there should be a 
decision in so many words that a confession 
a not inrles’ant. In every eaae la which ■ 
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NOTES 

confession is admitted m a criminal case, that 
fact that evidence of the confession is admitted 
13 sufficient to make the confession evidence It 
13 open no doubt to the defence to object to 
the evidence of confession going in, hut till 
such objection is raised, there is no need for 
the Court to pronounce a formal decision on 
the question of the relevancy of the confession 
The actual fact of admission of the confession 
IS suffiicient for the purpose 1938 MWN 
1120=48 LW 777 =(i 938 ) 2 MLJ 1065 
If a confession is not voluntary in the wider 
sense of the term, ex hjpothesi the person who 
made it did not do so with the desire to tell 
the truth This fact, in itself, introduces an 
element of suspicion In such circumstances if 
facts are pro\ed which suggest, that an induce 
ment of some kind, although outside the (emis 
of sec 24, was in fact given, the Court may well 
refuse to accept the confession as true 63 G 
1053M1936G 316 Where the Magistrate in 
whose presence a confession was made is called 
as a witness and swears that the statements 
was made before him freely and willingly and 
not in the presence of a policeman, the confes* 
Sion is%oluntary and can be acted upon 2 
L L J 653 IVherc the accused are unable to 
explain away their confessions which clearly 
inaicate their guilt the confessions alone are 
sufficient for their conviction 5 O W N 968= 
1928 O 35 (a) The evidence of an adrnis* 
Sion of guilt to villagers may be strong as evi« 
dence against an accused as a confession before a 
Magistrate It reqmies no corroboration 5 
OWN 698=19280 393 19290 272 Where 
an attempt is made to rely upon an extra* 
judicial confession, every precaution should be 
taken to sucertain as exactly as possible the 
very words wh-ch were used by the prisoner 
who IS supposed to have confessed 28 S L R 
285— 1934 Sind itg Though extra judicial 
confessions ha%c to be received with care and 
caution ih'ic is no reason why they should not 
be believed when they arc clear, consistent and 
convincing 12 MysLJ 73=39 MysHCR 
320 Confession against himself to a witness 
IS valid and admissible 1929 M 92 Where 
a Confession was approved to have been made 
Without any sort of influence or tutonng and 
the same was not contradicted by other evid- 
ence hild, that the accused could validly be 
convicted on the strength of the confession 
alone 114IC 771 — 1929 O 167 Set also 
167 1 C 162=41 OWN 183 1937 C 39, 
38 CrLJ 84=16510 795 Where the mam 
foundation for the conviction is the confession 
alleged to have been made by the accused there 
are three things which the prosecution must 
establish (a) that a confession was made, (S) 
that evidence of it can be given, and (r) that 
jtistrue 152 1 C i032=i93ASind 172 Where 
the case against the accused depends mainly 
upon an alleged confession and there u a 
conflict as to the manner m which the confes- 
sion had been obtained by the prosecuting 
agency, the accused is jusufied m asking the 
Court to give him the benefit of the doubt 
119 IC 420=30 CrL.J 1080 No doubt 
the admusion of an accused b to be taken as 
a whole But where there u evidence to show 


that any portion of the exculpatory statements 
is inherently improbable, the Court is at liberty 
to reject that portion of the statement which 
ap^ars to it to be so improbable and to act 
only upon that part of the statement which is 
inculpatory 40 PLR 265=1938 L 850 
Where the confession as a whole is unreliable, 
the discovery which is but a part ofthatconfes 
Sion should also be held to be unreliable 177 
IC 617=40 PLR 890=s: 1938 L 594 

Confession in Police Custody, Inadmissibi- 
UTY OP — Qiiesfion of admissibility of confession 
comes when statement is made to pobce officer 
or while tn police custody 1929 C 539 Wlicn 
a confession was made after being in police 
custody for several days and protracted con- 
sultation between the accused and the invesli 
gating officers and was subsequently retracted, 
the confession is inadmissible 53 I C 929= 
23 C W N 886 See also 1937 C 39=41 C W N 
183.5 LLJ 128. 21 CrLJ 177=54 I C. 
881 (P), 18 CrLJ 106—37 IC 314=10 
BurLT 270, 17 CrLJ 402=35 IC 962 
Moral exhortation is not objectionable 5 W R 
32 The mere fact of the accused being in 
police custody 11 no basis to presume that his 
confession was induced by threat or promise 
98 1 C 250— 1926 O 622 Where the threats 
made do not irfluence the accused s confession 
It IS admissible 5 WR 175 A self excul- 
patory statement by an accessary after the 
fact IS inadmissible in evidence 99 I C 282 = 
30 C L J 503 Sec 24 does not admit as 
f^l evidence an mcnminatmg statement to 
headman at the latter s suggestion to speak the 
truth, lest witnesses for the other side may let 
it out when called j 8 CrLJ 106=37 IC 
3»4 

Confession under Inducement, Threat, eto 
— What constitutes Inducement — The ex- 
pression “you had better tell the truth” has 
always been held to import a threat or promise 
unless the words arc qualified in some manner 
The words do not mean mere exhortation to 
tell the truth, for the accused had already been 
questioned by the police The words are sus- 
ceptible of the interpretation that the accused 
Was told that it would be belter for him if he 
told the truth and that amounts to an induce- 
ment 152 I C 998=1934 L 417 See also 1^7 
* C 795, 1937 C 39, 41 OWN 183, 1938 P 
308=17 P 369, 1940 All 46 1941 M WJ^ 
956 The question whether the words used 
Were intended to convey to accused an induce- 
ment, etc , must depend on surrounding arcum- 
stanccs, in which those words were used The 
burden is on prosecution to prove that the con 
fession was not improperly induced 1933 Sind 
409 Where accused is told by a person m 
authority that if he makes a voluntary confes- 
sion which IS considered to be full and true, 
his prayer for being made an approver will 
receive due consideration, the confession made 
Under such circumstances is inadmissible 45 
A 633=21 A LJ 585— 74 I C 529 Sec 24 
makes a confession inadmissible if it appears to 
have been caused by any inducement or pro- 
mise 45 A 300=21 ALJ 143= 1923 A 352, 
*929 Sind 245, 1930 A 29 The expression 
used m sec 24 of the Evidence Act is not 
^proved” but “if it appears” which is not as 
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strong an expression as “pro\ed” Tliough the 
accused has not adduced e\idence to sub- 
stantiate the allegation that the conFcssion was 
obtained by threat or inducement, it is still open 
to him to show that the circumstances under 
which itwas made would justify that inference 
Quaeri whether the onus of prosing that a 
confession is voluntary is on the accused or the 
prosecution 33 C \\ N 1112=1929 C 726, 

6t C 399*38 CWN 659=»934 C 636 
Under sec 24, unless it appears to a Court that 
an inducement, threat or promise svas held out 
by a person in authority a confession wrould be 
rdevant without any formal proof of thcsolun- 
tary nature of the statement and formal evi- 
dence that the statement svas soluntary is not 
required from the proseeulion m practice 54 
LNV 327 =(i 941) a MLJ 1070 \\'here the 
accused whose confession is being recorded in- 
forms the Magistrate that he is making the 
confession under inducement, the confession u 
not admissible, and cannot b^ allovscd to go to 
the jury Whether there svaa inducement or 
not u immatenal 45 D to86=6o IC too6 
A confession by an accused to a Magistrate ssho 
did not record or administer any of the neces- 
sary warnings or adopt anj of the safeguards 
made after the police had threatened him and 
retracted at the earliest possible moment after 
the accused got out of the influence of the 
police, IS inadmissible and iniufHcieni m itself 
to base a consiction 1933 M \V N 723 
\Miere a confession is positively proved by the 
record of Macistraie that it was voluntary, the 
mere fact that the accused confessed in the 
hope of pardon will not justify its rejection as 
being improperly induced, in the absence of the 
evidence to suggest (hat any police ofilcer or 
other person in authority did or said anything 
which could possibly be construed into holding 
out a hope of pardon (8 L 230, Ref) 34 PL 
R 704*1933 L 388 Where the Magistrate 
has not put the necessary preliminary questions 
to the accused with a view to satisfy liimself 
that his statement was voluntary, the irregu 
lanty can be cured under sec 533 of the Cr P 
Code, provided the omi$sion,5ias not injured 
the accused in his defence on the merits In 
other words, the Court is enabled under sec 
533 to take evidence to prove that the confession 
was “dul) made,” 1 r , in accordance with 
secs 1C4 and 364 If the questions were not 

S ut at all, tlie confession is not ‘duly made ’ 
ut It IS not necessani) irrelevant Tlie Court 
maj satisfy itself that therewas no inducement 
or threat and so fulfil the requirements of 
sec 24, Evidence Act The weight to be at- 
tached to It depends on the facts of each case 
1933 A L.J 1551 (PR) n e statemenu made 
by the accused in ihetnal of the pobce officer 
concerned in the investigation of the case could 
be admitted m evidence against him on his 
own tnal for murder 59 1 C 324*22 Do^L. 
R 1247 A confession made b) an accused 
person under fear, encouraged b) a pobce offi- 
cer in a subtle wa) in the hours tfiat e’apvd 
before the accused reached the Magistrate is 
inadmissible in cndence Co I C. 4i7»»32 C 
h-J 204 A corffssion made b> an aceijed 
penon on an inducement bj a pobce c^fierr 


that he would be oflered a pardon 1$ mad 
missible m evidence Co I C 417 The evi* 
dence of an accomplice, if suspicious, require* 
corroboration Go I C 417, 9 P. R 1911 
(Cr)*l0 IC 340 The fact that a police- 
officer got by means of tlircat an information 
from a prisoner as to a circumstance incrimi- 
nating the latter does not render that informa- 
tion inadmissible m evidence l7CrLJ 33 = 
32 I C 321 It IS not possible for a Court to 
say that the making of the confession 
“appears” to it to have been caused by any, 
inaucement, threat, or promise, except upon 
evidence which is before the Court 4 PLT. 
186*72 I C 961, 1928 L 676 The influence 
may be suggested by the confession itself or 
by the prosecution evidence or by the evidence 
adduccfl by accused or by surrounding circum- 
stances which the Court is bound to take into 
consideration 72 I C 961—4 PLT l8C 
Under sec 24 of the Evidence Act there 
must be something from which the Court can 
infer that the inducement or promise was given 
to the accused by some person who had autho- 
rity to give It It must be shown that hope 
was directly inspired by some one who had 
authority to make the promise 109 I C 225* 
1928 C 500 An approver’s disclosure it in its 
very nature always the result of an inducement 
of promise namely, the inducement to confess 
upon a promise of pardon, but should it appear 
that It was extorted as the result of undue 
duress, such as threats of violence, to that ex- 
tent the provisions of sec 24 would be appli- 
cable and the confessional statement would nave 
to be ruled out of evidence 9L 6o8a>i928L 

? :20 (o) The mere fact that there was a race 
or pardon does not detract from the value of 
the confession, if that fact for pardon does not 
appear to have been caused by an inducement 
or promise held out by one m authority 113 
I C C5-30 CrL.J 49 

WnOAREpBRSOM IN AtJTHORITY FROM WltOM 
Threat or Inducement proceeds — Tliere u 
no 'tatutory definition of the words “person in 
aulhonly’ , but it is well settled that ih* words 
have reference to a person who has authority 
to interfere in the matter under inquiry. 
Generally speaking a ‘person in authority* u 
one who is engaged in the apprehension, de- 
tention or prosecution of the accused or one 
who IS empowered to examine him 12 P 241 
= 14 PL.T 82 = 1933 P 149 (SD) S 24 
refers only to a person in actual authority, the 
tat being the possession of some power or control 
over the accused with reference to his case 37 
IC 42 = 18 CrL.J 58 The belief of an ac- 
cused that the persons to whom he made a 
confesvion were 'persons in auihonty’ u not 
s-ifficient to bring them wiilnn the term The 
t-st IS Had the person authority to mterfere 
with the matter ’ ItTicther a certain penon M 
a person in authority would largely depend 
upon the arcuimianecs ©reach particular case. 
Mukhaii to whom confession was made by ac- 
cused were held to be not persons in authority. 
132 I C. 1032 = 1934 S 172 Tlie eapresiion 
“person in authonty ’has a wider meanirg than 
the actual prosecutor and the test u. lia* the 
personas) authonty to ist-rffre in tie matter 
and any coacein or interest la it svdEeient to 


/ 


2432 


The Civil Odurt Manual (Imperial 'Acts). 


[S 24 


NOTES 

give him authority 43 I C 605=19 CrLJ 
189 (M) See also 40 B 220=17 BomLR 
1059 Police Patel in a village is such a person 
40 B 220—17 BomLR 1059 So also a 
Mfskhia of a village 97 I C 44— J926 A 
737 Also village chouthidar 1936 ALJ 
A 753 (FB) See also 17 P 369 
174 IC 524=1938 P 308 A coUecung 
panchayat and an assistant panchayat are both 
persons “in authority” within the meaning of 
the seetion 50 C 127=1933 G 458 Pan- 
ebayatdars are not persons in authority withm 
the meaning of sec 24 They cannot be trea- 
ted as men having any authority over the 
accused 45 MLJ 845=1924 M 230 The 
president of a panchayat which was to consider a 
•case IS a person in authority within sec 24, 
and a confession made to him is not therefore 
admissible in law 20 CWN 5 ia =33 
828 The president of a Village Vigilance 
Committee is a penon in authonty within 
the meaning of sec 24 1939 MWN 341 = 

49 LW 522=1939 Mad 515, I LR (1940) 
iVaVi 217=42 P.L R 711 Whether a p non 
who IS merely the landlord of the village and 
a member of the Umon Board is a person in 
authority withm the meaning of sec 24 See 
63 C 1089=1936 C 287 As to agent of 
landlord, •»( 164 IC 891 = 1936 L 264 The 
words “person in authority’ in sec 24 include 
the prosecutor 68 I C 413=26 CWN 54 
A confession made by an accused to the 
Supermtendent of Excise in a tnal for lUiat 
possession of opium u admissible provided no 
inducement, threat or promise ivas held out to 
the accused fbr making the confession 22 
CWN 451=45 IC 284 An Honorary 
Magistrate who is also a zatldar is a ‘person in 
authonty* within the meamng of sec 24 152 

IC 998=1934 L 417 A lombardar being a 
person in authonty, a confession induced by him 
^ the use of threats is inadmissible 4 L L J 
235=ig22L 263 26PR 1916 (Cr), 34 ! C 
€42 A zotldar or lambardar is an officer who 
IS to help the police in their investigation 14 
PR 1911 {Cr) = i2 IC 973 See 1929 O 
272, 1936 ALJ 376-1936 A 470, 18 L 
794=40 PLR 106 See also 1928 L 476 
(where a villager ivas directed by the police lo 
make the accused to confess by inducement) A 
confession made to Thu^yt by an accused who 
had been sent for by the former after being 
told that he would not be punished if he svas 
not a party to ihe offence is iirclevant and 
inadmissible in evidence as the Tkugyt is a 
person in authority within the meaning of sec 
24 26 I C 129. Other answers and questions 

based on the inadmissible statement are also 
inadmissible (Ibid) Neither a co-villager, nor 
a zamindar, is a person in authonty unless the 
ramindar is direct'd by the police to imesligate 
37 I C 42 = 18 CrLJ 58 9 1 C 718=12 

CrLJ 119 Katwar in C P is not a police 
officer 25CrL.J 147=1924 N 20 (See also 
notes under sec 25 infra ) A confession to a 
Jail Warder held to be of no value 1930 M 
WN 1249 Where a post office clerk begged 
of his superior to be saved if he disclosed every 
and the Utter havnng promued to help 
him the accused made a confession Held, that 


the mnfcssion was procured by inducement 
held out by a penon m authonty 60 C 719= 
1933 C 644 A village headman is a penon in 
authority but where accused made the confes- 
sion of ^ own accord out of remorse and there 
was no proof of inducement such confession is 
admissible 6 OWN 947 An inamdar holds 
semi-offiaal position and he is not a penon m 
authonty under this section 1929 L 558 A 
village punch actively assisting the police 
officet IS a ‘penon in authonty* and a state- 
ment made to him under veiled threat and 
inducement IS inadmissible 8 P 289=1929? 
275 Statement made to moniagar on his 
asking accused to speak the truth is not one 
made under threat or promise and is admissible 
whether moniagar u “a penon of authonty ” 
1929 MWN 791 

Doty op Court — The Judge, with whom 
the responsibility lies for acting upon the con- 
fession, should satisfy himselfby putting search- 
ing quesbons to such witnesses as had anything 
to do with the confession The first question 
that ought to stnke every judge is “why the 
accused made the confession”’ It is important 
to ascertain from those in whose custody the 
accused was, the circumstances m which the 
quesboR of confession first arose, how the 
accused expressed hts willingness to be placed 
before the hlagistrate and hu readmess to make 
a confession Similar questions arise as regards 
retraction It is only if circumstances make it 
reasonable to bebeve that the accused voluntarily 
made the confession and agreed to make it 
before the Magutrate that an inquisitive mind 
can be satisfied 55 A 91 = 1933 A 31 It is 
for the Judge to deode for himself whether 
prana fane the confession of the accused appears 
to him to have been mduced by threat or 
promise and for that reason to be inadmissible. 
If he comes to the conclusion that it u inadmis- 
sible, he must exclude it fiom the considera- 
tion of the jury It 15 not the province of jury 
to dewdc the question of admissibility of evi- 
dence On the other hand, if the Judge con 
siders the confession admissible, it is his duty to 
point out to the jury that the fact that he consi- 
ders the evidence as admissible does not neces- 
sarily mean that it is true and it 13 for jury to 
makeup their mi/id,s tvhether they should accept 
the confession, and in doing so they should 
naturally be guided to a large extent by their 
opinion on the quesbon whether the confession 
was voluntary or not. 142 IC 639=19330 
187 Before adimtung confessions it is the duty 
of the Judge to satisfy himself that there has 
not been any inducement of the nature descri- 
bed in sec 24 If the circumstances are such as 
to raise a strong suspicion in his mind that the 
confession has been induced by threats or prf> 
mwes of the nature described m that secuon, 
then the confession is irrelevant It is not 
necessary for the defence to establish eonclusi 
veljr that there was such inducement or threat 
It IS sufficient if the circumstances afford 
reasonable grounds for believing that there ivas 
such an inducement or threat 184 I C 222= 
43 G.WN 893=1939 Cal 610 IVhcre the 
confession was taken at extraordinary length 
throughout a considerable number of days and 
It described m the greatest possible detail a 
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NOTES. *52 IC 2o6=rp3j L. 150 When a re 

>\hole lenei of enmes wnich had been coranut* iracted confession u ihe sole evidence against an 
ted and itfurthcr appeared that the confession accused, it ca* be ofbut little value, espeaally 
-was probably induced by some threat or promise remembering the competition for pardon which 
Held, that the confession should not be sometimes occun where a number of persons 
adimutd in evidence tiU there was a thorough are suspected of an ofTence and some have al- 
cnquiry that it had been made \olunianly 145 ready confessed or are believed to have confes- 
10863=19330 835 (SB) WTicn once the sed 17 CrLJ 226=3410 642=26 PR 
voluntary character of a confession is challenged *9*6 (^*’ ) ^ Court should not convict a per- 

by the defence the Judge should male a son upon a statement made by him but 
thorough enquiry to see whether in fact the subsequently retracted owing to a promise of 
confession was voluntary *933 G B35 See pardon, in the absence of corroboration in 
also !939 MWN 611, ty MysLJ 236, material particulars unless the peculiar circum 
1939 A L J 966= 1939 A W R (HO) 768 stances of making the confession or the reason* 

RETBACrtD CoNTtssios, EvtOEVtiiiRV VAtUE of reUaction show the genuineness of the con* 
OF— A retracted confession uncorroborated m fession in spite ofits revocation 31 1 0 831 
material points by other reliable evidence, is =16 Cr.LJ 815 Itis, however, not safe m 
of no value Conviction on it would be bad general to convict on an uncorroborated con* 
58 I C 49=5 P LJ 430 See alto $0 I C iciifon from point of view of coalman expenertce 
436 16 CrLJ 61s, 7a I G 151=24 CrL.J and prudencCj and when it is a question ofa 
304 igjg L 597 (whether against himself or confession against a co-accused the corroboration 
co*accused), 1933 Sind 133, 146 I C i9o, 11 must not only confirm the general story of the 
O WV 831 = 1934 O 4Qa See aUo O3 CLJ crime but mjst clearly connect the co-accused 
a32=*i93&C 316, 1937L 208. 163 IC 319— with It 30 PR 1914 (Or) — 15 CrL.J 626= 
1936 N 88 If there is no other reliable evi 2510634 See abo 30 I C 436=l6CrLJ 
dcncc in corroboration the evidence of the 612, 8 P 269=1929 P 275 There is no rule 

approver, coupled with the retracted confes of law requiring a retracted confession to be 

Sion of a co accused, u not sufficient for con supported by corroborative confession m material 
vicuon 55 A 91 = 1933 A 31 NVhere aeon pvticulan The use to be made of such s 

fession u neither voluntary nor true and is confession is more a matter of prudence than of 

subsequently retracted it is not sufficient for law 46 I C. 1005=19 CrlAj 861 (N ) See 
the conviction of the maker especially on a abo af» OWN toto, 15a IG 1032=1934 
capital charge of murder 145 I C 470=34 Smd 172 ,151 1C 924=1934 L 80, 57 C L J 
CrLJ 1009-1933 O 263 A convicied 413-1933 C 747 (FB) Th- fact that the 
prisoner undergoing a term of imprisonment confession was retracted before the committing 
made a statement before a Magistrate tmplica Magistrate would not deprive it ofits voluntary 

ting the petitioner in the offence for which he character 52 I C 50 See^o 60 IC 789, 
had been convicted But when he was exanu* «5 I 0 634 A retracted confession is admissible 
ned as a witness he denied the implication of in evidence but it should have no weight unless 
the petitioner HiU, the statement was not either conroborated in a material particular or 
admissible in evidence 54 I C 893=21 unless the tribunal comes to the conclusion that 
CrLJ i8g=i8 ALJ 87 See abo the statement as a whole is a truthful state- 
Ba 1 C 545=22 Bom LR 1274 unsafe ment In either of these cases the retracted 

for a Court to rely and act on a confession statement may be given full weight 8 P 262 
which has been retracted unless, after a con =1929 P 212, 1929 M WN 791, 143 I C 499 
sideration of the whole of the evidence in the =34 PL.R 704=1933 L 388, 159 IC 875= 
case, the Court is in a position to come to the 1930 O 156 Accused fully alive to conse 
unhesitating conclusion that the confession is quences— Confession unexplained— Conviction 
true 26 C \\ N 1010=71 I C 497=1918 L on basis of retracted confession is legal 1929 
329(2) 19300 i4i,ig3oA 29 •S'rr ebo 1938 O 381 A retracted extra judicial confession 
L. 731, G8 CLJ 2^ A retracted confessvm can in law be a sufficient basu to support a 
should carry pracucally no weight as against a convicuon 1929 Sind 253 There is nothing 
person other than iis maker 26 C.R N 1010= m law to prevent a Court from convicting a 
71 I C 497 It IS sery unsafe to convict an ye-on upon aconfession which has been lubse* 
accused person upon a retracted confession unless quently retracted provided that the Court is 
the confession is confirmed by other evidence convinced that the slatemmt ii voluntary and 
36 I G, I33=t7 Cr L.J 453 Set alio 151 I C true J930 A 29 See abo 1930 C 141, 12 

716= 19} 4 L. 715, 19G I C 597, 1941 86 M -sL-J 353, It Myi L J 407, 150 I C 1056= 

Tlic corroborauon oujht to be of the kind that 35 CrL-J 1180 It should very ear-fully 
■nol onl) confirms the general story of the crune, scnitiaise the confession and then deade for 
but also unmistakably connecu the co-accusni itself whether it u reliable and trustworthy 
VMththecnm* 19 t-r L.J 275 = 44 lG. 179 When the Court finds that the confession u not 
The amount of comiboraoon depends on the true, and is made with the sole object of 
circumstances of each case 145 I G. 133= implicating others without any inCentioo to 
J5 BomL-R 371 = 1933 ^ 230 Where implicate himself, it cannot be act-d upon ^ 

11 case of an alleged poisoning of husband the Court and a conviction cannot be based 
by Vflf*, the vvi'c retracted her confession <wi it 151 I C. 298 = 11 O W-N 1012, 1934 
whicli was voluntary and vanojs arucks O 41C fbe mere Ciet of the retracisoo of a 
stalled with the poison were recovxt^ confession u not in iiself suffioent to make u 

ID the viscera and vomits of the deceased. ////, appear that itwas unlawfully induced but will be 

there was sufficient corroboration. 15 L. 310= eor r oboratioo of the approvers siatemeet. 113 

C c. iJ.-505 J 
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IC 65=30 CrLJ 49 The confession of an 
accused although retracted, may be taken into 
consideraUon against a co accused 119 IC 
,25=30 CrLJ 1046 and is admissiWe m 
evidence against co-accused 1930 L 667 
But Its value as a piece of evidence is almost 
ml 1935 A WR 48 c/roioOWN 405 
= 1933 O sustain a conviction if 

It is corroborated by the production of articles 
for which the accused can give no explanation 
(Ibid ) There is no atsolute rule that a confes 
sion, having been retracted cannot be acted 
upon without matcnal corroboration If the 
reasons given by an accused person for having 
made a confession, which he subsequcnlly with- 
dravi-s are, on the face of them, false, the con 
fession can be acted upon as it stands and with- 
out any further corroboration 53 M 160=1929 
M 837=57 MLJ 681 Stt also 1930 A 29 
(confession by a Sessions Judge before a Magis- 
trate but retracted later) Court is at liberty 
to base a conviction on the retracted confession 
of the accused, if it thinks that it has a ring 
of truth about U But it should be very slow 
to base a conviction upon such a confession 
which IS not corroborated by any other satis 
factory evidence, which does not impress the 
Court and which does not explain any strong 
motive for the crime 11 O w N 950— 1934 
O 3S8 Where the confession is voluntary and 
not made under pressure then there cannot be 
any doubt as to his guilt and conviction may 
"be maintained even though it was subsequently 
retracted by him 119 I C 420-1930 L 88, 
1930 O 353 

Retractpo Confession— Proof op— Where a 
confes'ion is retracted both before the commit 
tins Magistrate and the Sessions trial it cannot 
be used unless the Court is otherwise satisfied 
of Its truth and voluntary character 45 ML 
J 6i3-l9'’4^^ 39» Ste also IC 970 
1955 L 605 1933 O 315 = 8 Luck 518 Afln- 
the confession of an accused was recorded par 
don was tendered to him and he was exaimned 
as witness for the prosecution He denied all 
knowledge of the occurrence and also did not 
seem to recollect anything about the confession 
His examination was therefore stopped by the 
Magistrate and the pardon withdrawn But he 
was not tned jointly with the other accused 
and was examined as a prosecution witness in 
the Sessions Court There also he demed all 
knowledge and made serious allegations against 
the police He was declared hostile and cross 
exa^ned and for the purpose of contradicting 
him the confession made by him was read over 
to him Htld that the prosecution was not 
luslified in reading the confession which be 
retracted and which according to him was not 
-voluntary 61 C 399=38 C W N 659=1934 
C 636 Where approver is tried on the basis 
of his sUlement which is retracted it must be 
coTToboralcd by other evidence gL 608=1928 
L (2) Where an accused when retracting 
a confession alleged ill treatment and inducement 
hy the police to extract the confession, the onus 
b on mm to prove such ill treatment and in- 
ducement 47 f ^ 811=22 CWN O09 A 
first information report U not admissible in evi- 
dence at all, if m substance it u a confession to 


the police 73 1 C 266=1923 N 251 See also 
63 I C 822 (L ) 

ExniA-jimiciAL confession though retract- 
EO subs^uently is undoubtedly admissible 
When the subsequent discovenes fully corroborate 
It, a conviction could besjstained on that alone. 
ILR (1940) Nag 679=1940 NLJ 623=1941 
N 86 

Statement not AMOUNTING TO Confession — A 
statement made by an accused to a police 
officer if It does not amount to a confession may 
nevertheless be used against him and more 
particularly if the statement made turns out to 
be false in the light of the other evidence in the 
case 23 CrLJ 193=65 IC 849 See also 
1941 Lafa 82 The word “confession” in sec 252 
IS not restricted to actual admission of guilt 
but includes inculpatory statements from which 
inferences of guilt can reasonably be drawn 
or which suggest the guilt of the person 
making the statement 42 I C 1092 = 19 Cr 
LJ 42 (LB) Every statement made to the 
police by an accused person is not a confession 
and statements which are not of an incrimi- 
nating nature are admissible 151 I C 437= 
1^2 Smd 100 If the first information of an 
of^nce is given by the accused to a police 
officer, and that imormalion admits his own 
guilt It IS “confession”, which cannot be 
proved under sec 25 of the Evidence 
Act 36 Bom L R 1117 See also 34 
PLR 1000=1033 L 899 Statement of 
an accused made at the pohee station 
against the co accused is inadmissible and 
cannot be used as evidence as against the co- 
accused 34 PLR 459—1933 L 167 
Where the circumstances of the case compd 
a tribunal to act only upon a confession and 
to reject all other evidence, the confesuon 
must be used hterctimet oerbalm and due effect 
must be given to every statement m it whether 
in favour of the accus^ or against him 38 I, 
C 740— i8CrLj 356, 14 CrLJ 252 = 19 I 
C 508 Confession made to police officer is 
admissible to prove the ownership of property 
regarding which he is charged 56 IC 6a=sr 
CrLJ 414 (N ) Section applies to every 
police officer and is not restricted to Regular 
Police Force 26 C 569 An admission made by 
(he accused to the police is inadmissible against 
him under sec 25 17 CrLJ 512 = 36 IC 

480 As to distinction between admission and 
confession before police, see 10 Beng L R App 
2, 6G 530, 10 C 1022 The lest which has 
to be applied m deciding whether sec 25 
apphes IS the position of the person at the time 
when It IS proposed to prove the admission not 
hw position at the tune when be is alleged to 
have made it rsCrLJ 465—15 IC 305, ii 
Mys L J 438 A confession therefore made to 
a police officer by a person when he is not 
accused of any offence is inadmissible in 
evidence against him when he is accused of 
an offence A confession made by an accused 
to a police officer might be admissible 10 
favour of a co-accused but not against 
him 15 I C 305 A confession by an 
accomplice to an Excise Officer is inadmissi 
ble as a piece of substantive evidence as 
against the other accused, even if the latter 
had been tned along with the maker and 0 
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Confaiion to police officer 25 No confession made to a police officer* shall 

not to be proved be proved as against a person accused of any offence 


LEG REF 

*As to statemenis made to a police officer 
mvesuga uig a case, sec i6a, Cr P Code 
(Vof 1B93) 

NOTES 

foTtton that >t is inadmissible as a piece 
of substantive evidence in a separate proceed- 
ing against the other accused But where the 
maker is examined as a svitness on behalf of 
the other accused it is admissible for the 
purpose of impeaching his credit in respect of 
the later statement made by him in his evi- 
dence in Court, under the pronsions of sec 155 
61 C 967=38 C\VN 1005=19340 61G The 
expression ‘ police officer” in sec 25 is used 
in Its usual and more comprehenaie meaning, 
and includes police officers of the Native Slates 
as tliose of Bntuh India 43 IC 111 — 14 
NL.R iga The term “police officer” in this 
respect must be construed not in any strict 
technical sense but according to its most com 
prehcnsive and popular meaning 71 I C 360— 
a4CrLJ i36(Pesh) Hence in common par 
lance and among the generality of people a 
Sul>Divisional Magistrate cannot be taken 
to be a police officer He is a member not 
of the police service but of the Provincial 
Civil Senice and much of hii work is judicial 
150 IC 991^1934 P Police officer 

includes person invested with police powers 
Q R 53 (Assistant Superintendent of Pakokku 
Hill Tracts exercising the powers of Additicoal 
Djtnct Magistrate) The statements of approxer 
to a Police Inspector being really confessions, 
are inadmissible 35 M 347=32 MLJ 490 
(SB) S<e also 13 CrLJ 474=24 IC 562, 
15 1 C 325 Confession made to a police 
officer in Nizams Dominions is not admissi- 
ble m cxidence 19 CrLJ 73 43 I C iii — 
14 NLR 192 Confession before Admmu 
trator in Portuguese temtory not admissible 
5fe 26 Bom L.R 706=1924 B 4B0 Even if a 
police man happens Co be a member of a 
crowd of vallagen and a confession was made 
to the villagers at large the mere fact that a 
police man happened to be present in the 
crowd Would not make the confession mad 
missible in endence 1934 A L.J 143=1934 A 
13" Tie accused, who was charged with 
murder, made a statement on a morning to 
the Supenntendent of Police which led to 
the discox-ery of a h 11 hook which the accused 
saidxvaslhe weapon used by him to kill the 
deceased It was adm lied that for four hours 
on the night before and for tx»o hours on the 
mormng on which le made the statement, 
the Supetintendent of Police was questioning 
him Ihli, that this x\-ai a flagrant flotation 
of the Madras Pohee Lxecutive Orders, and 
that the itaiemenl of the accused was not a 
'X)luntar> statement and could not be admit- 
ted at It was ruled out bx S 24, although the 
♦cadence regard ne the production of the bill 
book alone could be admitted in exxdence 
•934 M\\^ 11x4 = 50 L.\\ 743 

Secs 24 26— Tbewxird “accined" in sets. 24 


and 26 includes any person who subsequently 
becomes accused A person xvho is suspected of 
complicity in a murder and makes a confession 
before the coroner under sec 1 9 of the Coroner’s 
Act, IS an accused person xvithm the meamng of 
secs 24 and 26 when he is later on charged 
with the murder or abetment of murder His 
confession would be admissible against him and 
against his co-accused if the requisites of an 
admissible confession are present, though it may 
be retracted later on. 42 BonuL R. 938=1941 
Bom 50=ILR (1941) Bom 37 

Sec 25 — ^Thc test to dcade xvhelhcr a 
statement is a confession or not, is to see 
whether the accused states that he has done 
something which amounts to an offence thereby 
accusing himself of committing of an offence 
17 P 15=19 PLT 452 = 1938 PWN 338 
The prohibition contained in S 35 apphes 
only to confessions which are to be proxed as 
against the accused that is, in support of the 
prosecution case, and docs not apply to 
statements on which the accused himself wishes 
to rely in connection either with his conviction 
or his sentence 43 rL.R 672 The prohi- 
bition contained in S 25 is of a general 
nature It forbids the proof at a trial of a 
criminal offence of any admission of any 
offence made by the accused to a police officer, 
and It makes no difference xvhether the offenee 
IS one of which the accused can be convict^ 
at the trial at which it is sought to prove 
the confession made to a police officer The 
admissibility of a confession does not depend 
upon the offence charged A confession made 
by an accused to the police of an offence of 
culpable homicide not amounting to murder 
IS not admissible m a tnal for murder on the 
same facts 1941 Smd 134 ILR («9^i) 
Kar 292 A confession made to the police 
in ihecourse of the inxcstigation of a enme u 
inadmissible in exndence though the confession 
reJaies so another crime The whole spint of 
S 25 IS to exclude confessions to the police, 
and the moment a statement is found to 
amount to a confession it docs not matter at 
all of what enme it is a confession I L.R. 
(1937) M 358=1937 M 209=(i937) t ML.J 
154 Excepung in xery rare cas-s the xalueof 
an Mfre jarfmai eorr/fixiM is not xery high and 
where there IS no other corroboraUic exidence 
in support of it it u xery unsafe to rely on 
such confession 184 1 C. 390= 1930 A L.J 732 
= •939 885 No statement that contains 

self-exculpatory matter can amount to a con- 
fession if the exculpatory statement is of some 
fjctxxhich if true, would negative the eff-nee 
alleged to be confessed A confession cannot be 
construed as a statement by an accuied ^ sug- 
eesting the infererce that he committed ' the 
offence C6 Iw\. C5-43 4’’3“(«939) 

I ML-J 758= *939 PC. 47 (PC-I . *94« 
0\\.N 722 = 1941 Oudh 359- CorJetsion 

made to pnx'atc indixadual in rreseace of 
chaukidar — Admissibility oL it OS^.N 636 = 
1034 O s** A suiemeat by aa accused 
arrested on a charge d ualaxxtal poasesuoa 
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IS 26 


‘ Confwsion by accused 2^ No confession made by any person whilst 

whjle jn custody of pobce he is in the custody of a police officer, unle's it be 
not to be proved against made in the immediate presence of a Magistrate,! 

shall be proved as against such person 


LEG REF. who was m the lock up of the Magistrate 

Coroner has been declared to be a under trial was sent up by the Magistrate to a 
Magistrate for the purposes of this section, see hospital for treatment with two policemen in 
sec 20, Coroners’ Act (IV of 1871) charge The latter waited outside in the 

scrandah During his examination inside the 
NOTES dispensary by the doctor, the accused made a 

of opium to Excise Officers, the police servants confession within the hearing of the doctor 
remaining in room m another part of the house, field, that it was excluded by sec 26 42 B i 

u still a statement made while m pohcc =42 I G 597=i9BomLIl 683 See also 
custody and therefore inadmissible 39 IC ALJ 732 , 9/ IC 806=1925 L 557, 1937 
977=21 OWN 694 ^Vhether Excise Officers M 209=(i937) i ML I 154 , ILR (>940) 
who have large puwers of search, arrest and Nag 679=l94oNLJ 623, 1936L 380 1936 
detention are to be regarded as police officers N 103 A confession while in police custody 
Within the meaning of sec 24 st OWN is of little value roPR 1914 (Cr ) = 25 I C 

694,28 Bom L R 1196=1927 B 4 (FB) 825 Seealso 12 WR (Cr ) 82 Astomeamng 

(overruling 28 BomLR 674) .S/s ebe 82 1 C of“m custody,*’ 77 I C 429— 1924R 173 

151=46 G 411 , 28 BomLR 674=97 IC Evidence to prose a confession made while an 

6§5=tga6 B 517 Confession made to excise accused person is in pofice custody is mad 

peon IS inadmissible under sec 25 31 Bom mrnible 22 1 C 150— isCrLJ 6 See also 

LR 49«*t929 B 70 See also 7 R 771 An 22 B 235 , 1929 N 350 In 7 WR (Cr) 56, 

admission of the accused to the Excise Sub evidence of policeman who overheard a pn 

Inspector IS inadmissible under S 23 130 I C soners statement made m another room to 

1144=1934 N 136 An Excise Officer is a another held admissible But 0^020 B 163, 
police officer 6t C 607=38 CWN 930= 39 1C 977=21 OWN 604 Where the 

*934 C 580 (FB), ^35 N 13 Village accused in judicial lock up ma3e a confession to 
Chaukidars are police officers within the mean fellow prisoners ihe policeman whose duty it 
ing of sec 25 16 CrLJ 62=26 IC 634. was to guard the lockup was present Held, 

163 IC 701 = 1936 ALJ 999~i 936 A 753 that his presence did not make the confession 

4 FB),i 7P 369=17410 524-1938 P 308 inadmissible as accused was m magisterial 

',ut see centra 1934 ALJ 143-1934 A 132 custody as opposed to police custody 
JTotuiizr in C P is not a police officer 76 1 C 151 IC 894—1934 L 75 A police 

291 — 1924 N 29 , 57 I C 88-21 CrLJ officer when giving evidence should rot be 

568 (N ) Village Munsiff is not a police officer allowed to state that an admission of guilt 

7M 287 A political Muharriar Oghi is a was made by (he accused 13 IC 783=16 
police officer within the meaning of sec 25 144 CWN 238, 15 C 607 See also 19 B 363 
IC 160—34 CrLJ 804 A member of the An accused’s confession to some person other 
frontier constabulary is a police officer 71 I C than a police officer is admissible in evidence 
360=24 CrLJ 146 (Pesh ) As to village 26 I C 654 , (as) at coroner's inquest 28 Bom 
headman in Burma j« 2R 31=61 fC 540 LR in — 50B in — i926 B 151 Admissions 
An extrajudicial confession made by the of lacts which are not of an incriminating 
accused to a lambardar and a safedposh cannot nature are admissible in evidence 4 Bom L 
be admitted m evidence 35 P L R. 659 R 312 Actual arrest and detention are not 

Under S 25 only con/essicru are excluded and necessary i R 609—77 IC 429=1924 R 
fl0{ admsstons not amounting to a confession The 173 Statement made by accused to the police 
accused, a police officer, made a confession to in ignorance of the complaint filed against him 
his subordinate that he had heard a rumour is admissible under secs 25 and 26 as the 
about the murder and that certam persons had accused Was not m police custody ncr was be 
approached him to get the matter hushed up aware of the complaint against him and the 
and had forced upon him a certain amount statement could be used as an admission under 
Held, that statement as to acceptance of bnbe sec 18 of the Evidence Act and to use the 
being confession was inadmissible under S 25 statement was not contrary to sec 162 of the 
but the statement as to rumour and approach of Cnnuna) Procedure Code gPLT 449=111 
people to the accused to get the matter hushed IC 721 = 1928 p 473 The accused was in 
up being admission was admissible 193 I C the police lock up for three days and was 
878 = 191* bah 82 subsequently brought out temporarily, and 

Secs 25 and 27 — As sec 25 stands at present taken to the house of the Supermtenaent of 
confessions made m a firit information report Post Offices The accused made a confession 
must be excluded from its operation But, before this officer and was subsequently taken 
however, the statements made m the course of back to the police lock up Held that the con- 
fuch an inadmissible confession are not excluded tession was inadmissible in evidence as the 
for the purposes of sec 27 ILR (19)0) Nag separation of the accused from the police was 
*'79“i9io N L.J C23 only temporary 108 IC 398=1928 L 282 

See 26 Covressiov iv custody op Police Sec 26 is not inapplicable in cases where the 
— Lxt»A JUDICIAL Covrassios —The accused arrest by the police officer of person making 
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^{Explanation —In this section Magistrate ” does not include the head 
of a village discliarging magisterial functions in the Presidency of Forst St George 
*[ • * ] or clscishere, unless such headman is a Magistrate exercising the 

powers of a Magistrate under the Code of Criminal Procedure, 1882 


LEG REF 

^ The explanation was added by Act III of 
1891, sec 3 

* \Sords *or in Burma’ omitted by AO, 

*937 

* Ste now the Code of Criminal Procedure 
(Act V of 1898) 

NOTES 

the confession is illegal tVhether the arrest is 
legal or illegal the mischief which the section is 
intended to avert remains all the same, and a 
confession made by the arrested persons while m 
the custody of the police officer is inadmissible 
under sec a6 The illegality of the arrest does 
not affect the operation of sec 26 17 p 369 

“igPLT 268—1938? 308 

Police Officers referred to m sec 26 need 
not be investigating police officers 42 B i = 
42 1 C 97—19 Bom L R 683 Sec 26 has 
alwa>i been taken to apply to confessions made 
to some penon other than a police officer I 
LR O040) Lah 242 «i 89IC 498^:1940 Lah 
lag (F B ) Confessional statement to di/adar 
after arrest not admissible See at PLT 171 
A confession to a Police Patel is inadmissible 
31 IC 340 ( )-i7 Bom L R 898 Police 
officers m Native mates are police officers under 
thu section aa D 335 cIio ao R 795 and 
otlier cases cited under sec 25 Jailor is not 
police officer ao B 794 \\ here the accused 

was m the custody of the village chaukidar 
when he admit ed his guilt before certain 
villagers Held (hat the confession ssas not 
admissible in evidence 8 Luck 410 bioO\V 
N 348-19330 19a, II OWN tig— 19340 
19 As sec 25 refcnonlyto a police officer, a 
C^urt should not extend it to other classes of 
officers merely on grounds of similarity of 
functions The restrictive provisions of sec 25 
should not be applied to Exase Officers 39 
CrL.J 338=1938 Af 46o=(rg38J i ^^L.J 238 
But tee cLo 1938 Smd 1 32 SLR 185 
Statements by accused to C I D Officer — \d 
missibility 1938 M N 825 The expres 
*i 9 n ‘police officer is not to be read in a techni< 
cal sen e but m its more comprehensive and 
popular meaning Whatever reasons existed for 
inducing the L^islature to make a departure 
Crorn the English law and exclude a confession 
made to a police officer apply with equal is 
not greater force to an officer who is clothed 
with powers of a police officer and is actually 
engaged m the investigaiion of a crime in respect 
of which the confession u made to him Hence 
aa Abkan Officer investigating an offence 
against the Bombay Abkan Art in exercise of 
ihe powen conferred upon him in Ch 9 of 
the Act IS a police officer within the scope of 
•ec. 25 S L.R 185 = 172 IC. 968 = 1938 
Sind I W here an accused confesses to having 
caused the death of a woman and admiu 
hanng robbed her after her death, but during 
^at confessicm introdueei n o it circumstances 
With a view to excuse himself from a convic- 


tion for murder, it cannot be contended that 
the confession must be accepted as it is and 
that so taken it is not sufficient for a conviction 
Such a contention it wholly unacceptable and 
u contrary to practise and authonty When 
the confession is shovvn to be voluntary and 
made with due apprehension of what was said 
and of the consequences, the confession must 
accepted and acted upon along with other 
circumstances as a whole, including the other 
evidence, in the case 187 I C 481 = 1940 hL 
WN 169 

Statevievt made IV PoucE Custody and 
BEFORE Magistrate is not admissible either 
against him or against a person jointly tried 
with him, unless it has led to discovery of any 
fact mentioned in sec 97 28 I C 145=16 Cr 

LJ 257 A confession though made m the 
presence of a Magistrate is of very litlle value, 
when the accused is not aware of his presence. 
22 I C 150—15 Cr L.J 6 See also 31 SLR. 
460— 1937 Sind 812 A confession made m the 
presence of a Magistrate though on leave is 
nevertheless relevant and admissible 23 I C 

150 Judges mtncticn jn French India who 
IS a sort of committing Magistrate with power 
(o commit or discharge a pnsoner but not to 
convict u ‘ a Magistrate within the mearunz 
of sec a6 and a statement made by an aecusra 
in police custody to such person is admissible in 
evidence 52 hi 529—56 MLJ 628 ^n- 
fession to Honorary Magistrate— Admissibility 
of 15a IC 993*1934 L 417 Confession 
made beLre Vlag strate of Native State, u 
within the section 144IC 157 — 1933 A 886 , 

151 1 C 311*1934 Smd 103 A statement 
made ^ the accused at the dock before the 
Magistrate, if it amounts to a clear confession 
IS certainly admissible m evidence against the 
accused , its v alue is not discounted by the 
fact (hal Ihe accused was at that lime in the 
custody of the poi ce 1930 AI W V 1249 
The mere fact that the C«urt constable was 
allowed to remain present while the co-accused 
were iraVing their confessions before the Magis- 
trate does not involve the total exclusion of (he 
confessions from evidence, but it certainly 
detracts from their evidentiary value 152 I. 

O. 275=14 PL.T 111 = 1934 P 586 See aL» 
165 I G. 3 i 9 '*t 93 <> R 455 The ‘ custody” of 
a police officer for purposes of sec 26, u not 
mere physical custody A persan may b* m 
the custody of a police officer though the latter 
may not be ph>-s cally in possession of the per- 
sonofthe accusrf making the confession. Once 
an accused person is arrested by a police officer 
and u m lus custody, ih* mere fact Lhai for 
some purpose or other the police officer Iia;v 
pens to b* temporarily absent and during such 
absence leaves the accused in charge of a 
pnvate individual, docs not lertmaate the 
custody of the police officer The accused must 
be deem'd to be soH la the evistody cf the 
p^eeoffierr 17 P 369=19 Pi-T 263 = 1938 

P. 30S, 1941 Pcih. 22 
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27 Provided that, when any fact is deposed to 
How much of mforaation gj discovered in consequence of information received 
proved™™ from a person accused of any offence, in the custody 

of a police officer, so much of such information, whether 
It amounts to a confrs ion or not, as relates distinctly to the fact thereby dis- 
covered, may be proved 


NOTES 

Oral Confession — A confession to be ad 
missible in evidence need not he recorded It 
may be oral, and may be proved by the 
Magistrate to whom the oral confession was 
made 45 I C 843, 11 PR 1918 (Cr), 34 
PLR 896 = 1933 L 513, 1934 A.LJ 178= 

1934 A 351 5«a/joig33CrG i5i3=*D33 

L 998, 10 OWN 923=1933 O 432 A 
confession made by an accused to a Magistrate 
on leave in the presence of a police ofRcer who 
had the accused under arrest at the time ts not 
admissible in evidence, where no record was 
made of his statement under sec 164 of the Cr 
P Code 118 IC 46—1929 A 855 Where 
a Magistrate simply accompanies a police officer 
while the police officer is making the investiga- 
tion, the evidence of the Magistrate as to what 
happened is not adrmssihle under sec 26 34 

CrLJ 754“ *933 A 394 Stt also 1941 Pesb 
22 (confession to doctor while in police cus 
tody, but not m presence of police officer is in- 
admissible) 

Flsa of Guilty irv Undefended Accused 
ENFEEBLED BY ILLNESS — A plea of guilty Can be 
allowed to be withdrawn of the accused was at 
the time of making 11 enfeebled by illness and 
was undefended a8 I C 145— 16 CrLJ 257 
Confession— Admissibility op against Co- 
ACCUSEO. — A confession by an accused is not 
admissible against co-accused under sec 30 If 
the former is convicted on his plea of guilty 28 
1C J45"«6CrLJ 257.159 10 875=1936 
O 150 A confession of an accused recorded 
outside British India by a Magistrate is not 
excluded by sec 26 69 I C 257=17 NLR 

^ec 27— (JV5 — See also "Notes under secs 
24 26 ) 

Scope op Sechon — See 45 C 557=22 CW 
N 213=44 IC 321 , 1941 Nag 86 Sec 27 
has to be read as a proviso not only to sec 26 
but to secs 25 and a6 taken together 1941 P 
WN 653 Sec 27 has no application to a 
confessional statement made to a police 
officer before the deponent has come into 
the custody of that police officer 54 L W 136 
= 1941 Mad 765=(«94 «) ® ml J 209 1116 

exact information received from the accused 
must be established before sec 27 can be resor- 
ted to 4® ^ N The word “thereby ’ 

in ‘ fact thereby discovered ’ in sec 27 refers to 
that portion of the information only which may 
be held to be the proximate cause of the dis- 
covery In order that this may admissible 
against the accused, (i) the information must 
be the one given by the accused— the statement 
conveying the information must be ha own 
ttalemenl in ha own language, and then (2) 
only so much of the information as a neces- 
sary and sufficient to cause the discovery Will ke 
admissible 46 C.W N 180 Sec 27 u an en- 
Bbling section pronding an exception to the 


previous ones which exclude confessions mad^ 
to or in presence of the police If the condi* 
tioDs of the section are fulfilled, it allows a con- 
fession to be proved ILR (1936) N 78=1936 
N 200 Sec 27 IS in the nature of a proviso 
relating to the previous sections which lay down 
the general rules as to the inadmissibility of 
confessions made m certain circumstances 
Whether a confession to which sec 27 applies 
was induced by promises or not is immatenal 
The general ground for not admittmg confes- 
sions made either to a police officer, or made 
under any inducement or made by persons while 
sn custody is clearly the danger of admitting 
false confessions , but the necessity for this pre- 
caution disappears when the truth of the con- 
fession IS guaranteed by the discovery of facts m 
consequence of the information given (1936 
N 200, Foil) ILR (1937) N 268= 168 I C 
962=1937 N 220 Under sec 27 so much of 
the information given by the accused as relates 
dutmctly to the facts of the discovery in conse- 
quence of the information given by him may 
alone be proved, whether it amounts to a con- 
fession or not Where the fact discovered was 
that the grave in which the corpse of the dece- 
ased was inferred was dug up tvith a spade pro- 
duced by the accused, the only part of the 
information given by him which can be admit- 
ted is ihat relating strictly to the discovery 
of the spade with which the grave was dug It 
u not pcMsible to admit any statement by him 
that he murdered the deceased 1937 M.W 
N 881 See also 1939 ALJ 73a — 1939AII 
685 Where facts arc discovered by the accu- 
sed himself combined with a statement, such a 
statement is not admissible under sec 27 
The Court must distinguish between cases where 
discovery 1$ made in consequence of inform^ 
tion given and a disclosure by an accus^ 
accompanying a statement VVhilc m the 
former case a statement of the accused leading 
to discovery is admissible the statement in the 
latter case is inadmissible under sec 27 

1940 MWN I238=52 LW 898=1941 Mad 
306 , 1941 MWN 956 The intention of the 
Legislature in enacting sec 27 was that the 
minimum portion of a confession made to a 
police officer or of information given to him 
should be admitted into evidence which might 
reasonably be held to relate distinctly and 
positively to the fact discovered and which is 
necessary to be proved in order to adequately 
explain such discovery 170 IC 433 = IL^ 
(1937) A 710- 1937 A 485, 53 h W 567= 

1941 Mad 658 The preamble m a conies- 
sional statement which has no relation to ffic 
discovery of the facts is not admiss blc under 

(J939) 2 MLJ 487=1939 M 593 
Sec 27 refers to a fact being discovered . a fact 
means and includes according to the dcfini- 
Uon m sec 3, ' anything, state of things 
or relations of things capable of being 
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NOTES. 

perceived by the senses” 1940 MWN 
163 “ Leading lo disco‘'ety '’ — Statement lead 

mg to discovery not immediately but ulti- 
mately admissible igjoMWN 163=1941 
M ago Statement leading to discovery — 
IVIiat constitutes— Fact discovered not because 
of statement made but due to act of another— 
Statement not admissible >940 Mad 744=^ 
(1940) I MLJ 758 See alto 1941 M W 
N 956 WTiere a confession is made by 
the accused while in pohce custody after 
he was arrested by the chauhidar and 
was being escorted under his control, its admis- 
sibility IS not affected by the possibility of lU 
having been made during the temporary absence 
of the chaukidar Where a place u pointed out 
by the accused to a police officer as the place 
of occurrence and nothing is found there, the 
pointing out of the place is really evidence of 
a confession of his guilt and is therefore inad- 
missible under sec a6 195 1 C 493=1941 
OWN 953“i94t Oudh 563 Where 
the information given by the accused to the 
pohce leads to the discovery of facts, so much 
•of such informauon as relates *0 the discovery 
of the facts is admissible under sec 37 The 
only portions given by the accused which can 
he admitted under sec 27 arc those which 
relate d t nctly to the facts discovered thereby 
But statements made by one accused involving 
another accused, cannot be admitted when 
they do not in any way relate to those facts 
1940 M \S N 764=52 L\V 284 Before a 
confessional statement made by a person 
accused of an offence who is in the custody 
of a police officer may be proved against him, 
two conditions must be observed, firstly that 
some mcnminating thing must be proved to 
hate been found as the direct result of the m- 
formation supplied by the accused and, 
secondly, it must be conftned to that portion 
which refers exclusively to the thing found , in 
other words, when any mcnminating object is 
proved to ha\e been found as the direct result 
of information given by a person accused of 
any offence m the custody of a pohce officer 
that portion of the information which has led 
to the object being found may be proved — 
provided it refers clearly to that object, even 
though the information provable is self men 
minating The fact deposed to and the fact 
discovered obviously must be relevant and 
the fact or thing discovered can only be 
releiant if it tt conneeted with the oOence 
of which the accused is charged , and the 
confession m sec 37 is a confession of the offence 
diaiged and not of anything else I L.R. 
(*937) M**! G'tS^tgs? 'lad CiG^fioiy) 
a M I..J 60 (k B ) if an accused makes 
a statement which IS admissible under sec 27, 
the whole of the statement wlueh leads 10 
the discovery of the stolen property 11 ad 
missibte and sentenecs should not be cut up 
•o as to reduce the staiements only to the 
actual words whicii the accused may use to 
express the fact that he has hidden the pro- 
perties. 1 L.R (1036) \ 78-1030 N 200 
else 17 M)s.L.J 158, 52 L.W 981, 1911 
VL,J 86 In regard lo statements made by 
accus^ persons the Cr P Code does aot. 


to sec 162, alter the provisions of sec 27, 
Evidence Act There is no contradiction m 
the two sections as sec 162 docs not apply to 
statements by accused persons 5^ A 463= 
*933 440 ‘5’« oUe 43 Bom LR 157, I L R 

(19.40) Nag 679=1940 NT. J 623, 1939 Pat 
577= ‘939 PWN 300, 1941 PWN 653, 
ItR {«939) Mad 947={i939) 2 MLJ 455 
Sec 27 qualifies not only secs 25 and 26 
but also sec 24 all three of which lay down 
general rules excluding confession and the 
same broad grounds underlie all the hree 45 
C 557 See also 6 A 509 1 1 B H C R 242, 
9 L 671, 1938 L 476 See also i^2l C 998= 
1934 CrC 643=1934 L 417 The broad 
ground for not admitting confessions made 
under inducement or to a police officer m the 
danger of admitting false confessions, but the 
necessity for the exclusion disappears in a case 
provided by sec 27 when the truth of the 
confession is guaranteed by the ducovery of facts 
in consequence of the imformation given 1928 
L. 476 See also 63 C I0j3— 63 C L.J 232 = 
1936 C 316 See 27 has nothing to do with 
the question whether tlic fact discovered is or 
IS not relevant 10 L 283=1929 L 344 (F B ) 
Sec 27 being a proviso to the two preceding 
sections must b- stnctly construed and any 
relaxation must be sparingly allowed, care 
being exercised to see that the purpose and 
object of secs 25 and 26 and ffie safeguard 
provided m sec 27 are not rendered nugatory 
by any lax interpretation 34 C^V'N 106= 
1930 C 291 See also IC 418-18? LT 
064= *938 P 60 As to the use that can be 
fegitimately made of confession to police when 
direct evidence is given against the accused at 
the tnaJ 77 J C 890= 192a A 207 It u 
open to the defence to check such evidence, 
eg, the consistency of an approver’s story 
34CWN J06 A statement made by an 
accused to a police officer » inadmissible 
against a co-accused 20AL.J 178— 65IC 849 
In construing sec 27 the word • confession ’ 
docs not necessarily mean a complete confes- 
sion of guilt but means and includes any 
incriminaUng statement 115 I C 1 = 1929 L. 
338 See abo 1941 Nag 86 Statements made 
by an accused 10 a poLce officer in the circum- 
stances provided for in sec 27 have been 
treated as a matter of unquestioned pracuce 
•n all the High Courts, as admissible in evi- 
dence notwithstanding that they have been 
made to an investigating officer dunng the 
progress of an investigation, and fall under 
sec 162, Cr P Code Both see 27 of the 
Evidence Act and sec 162, Cr P Code, must 
be given effect to sec 162, Cr P Code, 
having effect in every case except these lo 
which sec 27, Evidence Act, applies by way 
of excepuon or proviso 1939 Pat 577=18 
P 450—20 P L.T 420 
Per CelltJbr, J — Sec. 162, Cr P Code 
contains provuioni plainly and directly, and 
therefore ipeofically alTeeung sec 27 of the 
Evidenee \ct g-jod statements made under that 
section by an accused person to a pohce cCifcr 
in the course of an irvcstigation. In oiher 
vrordi, there is a * i peci6e proviuon to the 
contrary* withm the meam.'ig of lee. 1 f*) of 
the Cr P Code. I LR, (1940) Ml. 396* 
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1940 ALJ 241 — 1940 All 263 (FB) See 
fl/roi939 NLJ 585 The provTsiom of sec a? 
of the E«dence Act ha\e not been repealed 
by sec 162, Cr P Code Sec 27, Evidence 
Act, embodies the special rule, while sec 162, 
Cr P Code, is the general rule, and the 
•latter rule does not derogate from the former 
Therefore statements made by accused persons 
to the police after their arrest, and adims 
sible under sec 27 of the Endence Act arc 
admissible in evidence against them and arc 
not excluded by sec 162, Cr P Code 50 
L W 423=1939 Mad 840— (1939) aMLJ 
®35 Per Toung, C , Ttk Chand, Dtit Motuim- 
mad, Monroe and Ram Lall JJ [Datip Singh and 
BAidr, JJ , dissenting) — Sec 27, Evidence Act, 
isprolanlo repealed by sec i6a, Cr P Code, 
and evidence of information, whether it amounts 
to a confession or not, which relates to the fact 
discovered in consequence of such informaUon 
must not be considered admissible m evidence 
ILR. {1940) Lah 242 = 188 IG 498=1940 
Lah i29jFB) The effect of the amendment 
of sec 162, Cr P Code, in 1923 upon sec 27 
of the Evidence Act has been left open and 
not decided by the decision m lO Pat 234 
and sec 27 of the Evidence Act u still valid 
and applicable as before I L R (1940) 
Nag 679=1940 NLJ 623 SeeoUo43 ^m 
LR 157 Ihe words of sec 162, Cr P 
Code, are wide enough to exclude a confes 
ststement made to a police officer in 
the course of investigation, irrespecUve of 
whether a discovery is made or not But the 
provisiom of sec a? of the Endence Act, 
are qmte independent of sec 1G2 Cr P Code 
and the amendment of the Utter m 1923 isnot 
mtended to abrogate or impair the effect of 
sec 27 cHhe Evidence Act, hence a statement 
excluded by sec 162 may become admissible 
under sec 27 of the Evidence Act eSvIC 310 
=*«939 NLJ 585=1940 Nag 66 5« iUo 
I83IG 3”“44t-*-LJ 573 . 44 CrLj4i 
Applicabiuty or Section — Sec 27 u a 
proviso to secs 24, 25 and 26 Statement 
made to the fxilice is admissible though the 
accused himself makes the discovery about 
which the statement is made 12 Cr L J 1 19— 

9 Jp, 7t8, 1930 C 291 See alto (1939) 

1 MLJ 756 (PC) It must be stncUy 
construed 1930 C 291, to OWN 037= 
>933 O 404 Secs i6i and 162 of Cr P 
Code do not override the provisions of secs 27 
and 28 of Evidence Act 5 P 63 = 1926 P 
232 See also 4 R 72 = 1926 R 116, 55 A 
563.35 PLR 738 = >934 L 695 Confession 
to person in authonty who holds out indure- 
menu to confess is not admsiible even so far 
as It relates to the discovery of articles 4R 
72-96 IC 145 iee also 41 Cr L I 242= 
1940 Mad 12 Where there is immraiate 
connection between discovery and statement 
made to a police officer, the latter is admissible 
m evidence 2oCrLJ 305-50 IC 481 If 
the rccovxnes were made in consequence of 
the informaiion supplied by the accused the 
stalemenis made by them are admissible ’1023 
L.a3| A statement is admissible in evidence 
under sec. 27, if as a consequence of it, there 
u a clucovcry incnramatmg the person making 


the statement 72 PLU 1916=3310 823 
Seealso 16 CrhJ 545—29 IC 817=11 PR, 
>9*5 (Cr) The legislature has prescribed 
two limitations m order to define the scope of 
the information provable against the accused 
(i) The information must be such as has 
caused the discovery of the fact, and (2) the 
information must “ralate dislmctly ’ to the fact 
discovered The requirements of both the 
conditions must be satisfied before an mcn- 
minating statement can be received m evidence 
Thus, only that portion of the information is 
provable which was the immediate or proxi- 
mate cause of the discovery of the fact 10 
L 283=115 IC 6 (FB) (9 L. 626=1928 
L 308, overruled, 1926 M 638, 1928 P 162, 
diss from) See also 1929 L 338 1929 Sind 
>75. >930 Sind 225, 151 1C 883=36 

BomLR 384=19348 233 30NLR 269= 
150 I C 623=1934 N 71, 28 SLR 41 = 
1934 Sind 159, 1933 N 252 Under see 27, 
the information to be proved must relate dis- 
tinctly to the fact thereby discovered The 
word “distinctly’ m sec 27 is used m some 
sense other than the word “directly’ It 15 
meant to exclude certain things and to limit 
and confine the information which may be 
proved within definite limits and not neces- 
sarily to include everything which may re- 
late to that information Even more impor- 
tant u the word ‘discovered’ It is used m 
a peculiar sense The lest is that the fact dis 
covered must be discovered m the sense that the 
proof of the existence of that fact no longer rests 
on the credibility of the statement of accus- 
ed, but rests on the credibility of the wit 
nesses who depose to the existence of that 
fact The rest of the mformation is not ad 
misnble >939 L 338—11510 t 
Custody op PottCE OmcER — “Custody,” 
meaning of See 18 L 106, I LR (1936) N 
78 Per Bhde and Dm Makommad JJ — 
“Police custody’ docs not necessarily mean 
custody after formal arrest and it also includes 
“some form of police surveillance and restne- 
tion on the movements of the person concerned 
by the police ” It is open to an accused 
person to prove m every case that arises that 
he was actually m the custody of a police 
officer although in the police diaries he was 
not shown to have been formally arrested 
ILR (1940) Lah '•42 = 188 IC 498=1940 
Lah 129 (FB) In order that a statement 
under sec 27 be admissible the maker of the 
statement should be in the custody of the 
police, but that custody need not be a formal 
arrest In the case of mere suspects who 
have not been formally charged with any 
offence or arrested under any section of the 
Cr P Code their presence with the police 
under some restraint amounts to the “custody * 
which is contemplated by the section If a 
statement made by a person in the above cir- 
cumstances leads to the discovery of any 
Kiattcr, It IS admissible lO L 106=1937 L. 
620 iVhen a person states that he has done 
certain acts which amount to an offence he 
accuses himself of committing the offence , and 
if he makes the statement to a police officer 
as such, he submits to the custody of the 
officer witlun the meaning of see 46 (i), Cr 
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P Code and u then m the custody of a police 
officer %Mthm the meaning of sec 27, Evidence 
Act 12 P 241^1933 P 149 (SB) Wlicrc a 
penon had been suspected from the beginning 
Itself and %Nas treated as accused person and 
was not kept under much restraint as he 
could hardly ha\e absconded Htld, that he 
was in custody of police and statements lead- 
ing to discovery of things iNcre admissible 
15 L 310=1934 L 150 (a), 34 PL R 637= 
1933 L. 516 Even if an accusM u not for- 
mally arrested when he gives information leading 
to discovery, if it is proved that hetvas arrested 
before he went to the spot from which the 
articles are recovered, the accused shall be 
deemed for all practical purposes as in police 
custody when giving such information I L R 
(1936) N 78=1936 N 200 IVTiere a police 
officer, although he arrested a person charged 
tvith being m possession of cocaine after the 
finding of the cocaine with him, interviewed 
the accused and was i\ith him for a consi- 
derable time and walked with him to the 
place where the accused pointed out the spot 
tsherc the cocaine might be found, held that 
the accused was in police cu««y at the 
tune when he made the statement as to the 
spot where the cocaine could he found and 
his statement was admissible under sec 27 
144 IC 74 “t 933 C 148 Statements made 
by the accused to the darega showing the place 
la thejungle where th* occurrence m question 
ric , taking away a female and hating sexual 
mtercourse with her took place cannot bead 
mitted in evidenre they being m the nature of 
a confession made of a police officer while m 
custody Sec 07 has no application and would 
not make the statements admissible 143 1 C 
797«»933 C 146 

Statement to rouci— RjccnanTNO of— 

Duty of roucE— It is not the duty of the 
police to decide what evidence u admissible 
and what is not, and a statement made by an 
accused person should not be mutilated The 
duty of ihe police, if they desire to record a 
statement, 1$ to record it as giien and lease 
It to Uic Court to decide what endeiice is ad 
missiblc The practice of police officers giving 
statements not made to them in the first in 
stance in evidence but statements made obvi 
ously for the second time before panchayat 
dars must be condemned Such a second 
statement is inadmissible in evidence It u 
the first Maiement of the accused to whomso 
m-cr made that leads to the discovery of a 
fact, if a fact 11 discovered I L.R (1940) 
Mad 254 “ 1940 MWN 860=1940 Mad 710 
Information not leadino to Dnoovrav — 
Siatemenis leading immed ately to the dis- 
TOVxry of property arc properly admissible 
Olher statements rcnnecled vviih the one thus 
made and immed atr >, but not neecssanlv or 
direcil) connected with the fact diseoveted 
arc not admissib'e 33 I C. 136 = 14 A.L.I 
1077, into B 244 5rr 5, jC-i 
1941 MU.N 371 1937 AMUJ ts; 

S L.R 404-1937 ‘lind 251 The lareuage 
of die section and us place in the Act male 
It clear that d seovery therein referred lo r, 
a vcovrry lo or by police officcn. 49 C. iGy 

ac.\L— 


=25 CWN 7C8 Statements made by an 
accuKd person which are or may be provable 
under sec 27 should be clearly and carefully 
recorded by the police officers concerned They 
should be recorded in the first penon, that is 
to say, as far as possible in the actual words 
of the accused They should not be para- 
phrased It will be for the tnal Judge who 
has such a record before him to decide how 
much of It IS admissible under the secuon 
ILR {1937) M 695=1937 M 6i8=(t937)2 
MLJ 60 (FB) Ste also 171 IC 225= 
(1937)2 MLJ 32 

Informatiom frosi two Persons — Only that 
Lradino to Discovery is Admissible — Once 
property has been discovered in consequence 
of information received from a suspected per- 
son, It cannot be rc-discovercd in consequence 
of information received from another* sus- 
pected person 64 I C 502-1932 L 315 Ste 
cLo 1939 AMLJ 56, 1938 MWN 1272 
It IS only the information that was given by 
the first person and which led to the actual 
discovery which may be proved under the 
terms of sec 27 (Itid) 1930 B 244 Wlicre 
two or more persons are alleged to have given 
certain information to the police which led to 
the arrest of the accused it is ont)' the infor- 
mation given first which is admissible under 
secs 27and 29 17 CrLJ 273“34 1 C 993, 

1927 L 739 1930 B 244 rnformation by 

two persons which leads to the discovery of a 
fact IS relevant and so much of the statement 
of each which relates to the fact discovered » 
admissible against both , statements of co- 
accused after the discovery are irrelevant 
17 CrLJ 5 o 6“3C IC 474, 1930 B 2^ 
Alter one accused has made a discovery the 
other should not be asked to do the same 
36 IC 474 

Joist Discovery— Track Evtoescf — Track 
evidence is of no vaue if the comparison is 
made 8 or 9 days after the affair 15 Cr L.J 
499=24 I C 587 WTiere more than one 
accused person in custody of the police point 
out ibis or produce ihat jointly, such an evi 
dence of joint discovery is not sufficient for a 
conviction 24 1 C 5C7 Joint discovenes 
are not admissible at alt against any of the 
accused unless it can be shown who first made 
thediscovery 116IC 619=1939 L. G65 

STATCMFVr AFTER DiSCOVTRV— I OINTINO OUT 
pROFFRTY — V alue of — A iiatcmcnt by ac- 
cused not leading 10 discovery of property 
but made after divcovery and production of 
the property is irrelevant The production or 
Ihe pooling out may indicate that lie accused 
was in possession or that he had innocent 
Vnowledge that tic articles had been !efl 
there by some one else 13 Cr L.J SJO-’IS 
IC Cot 48 L.\y 780 Uhen a material fart 
has already been discovered, the accused a 
atatement while n police custody rclaurg 
thereto is not admissible under s^c a? 

CrLJ 35-9 I a 23' , 36 P LR 40-">34 *- 
7C6 St * elm 48 1 _U 7B0-1038 MU-S 

1118 The discovery previotslv need not 
neeessarsly by the police tffiicr 15* 1 C. 
•65=1954 L. 313 A fact knowTi to tl< 
police caiuvot be le^scovered co sta'e- 
BCBt of an acrused person so as to male such 




2442 


The Civil iCbuRT^ Manual (Imperial iActs). 


IS. 27 


NOTES 

statement or such mcnminating conduct adnus* 
siWe under sec. 27 1929 S 250 See alto 

1929 N 350 No portion of any statement 
made by the accused to any police officer 
during investigation is adm ssible under sec 27 
of the Evidence Act inasmuch as sec 162 <j" 
the Cr P Code contains specific words affect- 
ing sec 27 of the Evidence Act ILR (>940) 
All 396=1940 ALT 241 = 1940 All 263 
(F.B) 

Information lsauing to Discovery — 
Though a penon pomts out a place not his 
own where stolen property is concealed, the 
Court should not conclude that the person had 
received or retained it 39 I C 33°—* 

(*9*7) (Cf) Accused’s knowledge of jdace of 
concealment docs not prove that he concealed 
It J9'’3 L 038 (a) The niere knowledge of 
the place of concealment does not show that 
the person having such Itnowlcdge actually 
received the stolen articles or participated in 
the act of concealment 1923 L 238 (2) 
Illustrative Cases — ( a) Evidence held Ad- 
missible • — Where An accused person stated to 
the police that he had buned an article at a 
particular place, took the police to that place 
and delivered the article to them the statement 
of the accused to the police is admissible under 
sec 27 of the Evidence Act 112 IC 55=29 
Cr L J 967 So also a statement that he buried 
the dead body at a particular place 1930 L 

f jo The discovery of ornaments at his nouse 
y accused is clearly a fact discovered 45 A 
300— 73 I G 62 = 1923 A 352 The statement 
of the accused that he could point out a spot 
and that blood stains would be found there is 
admissible, but not that it was at that spot 
that he committed the crime 14 Cr L J 190= 
19 I C igo If the accused produced the article 
himself, die fact that he produced it at a parti- 
cular place may be proved, but the accom- 
panying statement that he buned it there is 
inadmissible 19 I C 190 

(i) Evidence held not Admissible — A 
person accused under sec. 328, I P Code, 
pointed out during the police investigation a 
aha ura tree and said that he had taken (be 
fruit of It The statement was inadmissible 
32 I C 136=13 ALJ 1077 On a trial /or 
murder a witness stated that the accused 
offered to point out the place where the dead 
body was and on being questioned as to who 
had buned the body he said that he (accused) 
had done so Held, that the accused’s state- 
ment that he buned the body was not admissi- 
ble m evidence 55 I G 685=21 CrLJ 349 
(L ) The discovery of a person who is after- 
wards proved to be dacoit is not the discovery 
ofa factwithm sec 27 43 I C jii = i4NL 
R 192 

Miscellaneous — ^The expression “fact” as 
defined m sec 3 includes not only the physical 
fact but also the psychological fact or mental 
condition of which any person is conscious It 
u m the former sense that the word is used m 
sec. 27 loL. 283=1929 L (FOJ The 
Word “information” cannot be used as synony- 
mouj with the word ’‘itatement". The word 


“iDformation” as distinct from the word “siate- 
ment” connotes two things, namely, a statement 
or other means employed for imparting know- 
ledge possessed by one person to another, and 
the knowledge so denved by other person 1 15 
1C 1 = 1929 L 338 A confusion caused by 
some inducement from some person in authority 
u inadmissible in evidence 14 Cr L J 417=20 
IC 401 (Bur) There is no reason why the 
general rule that a confession should be volun- 
tary should not apply to a confessional statement 
under sec 27 of the Act If il has been induced. 
It IS of no evidential value, and the Court would 
exclude it from consideration 50 L W 435= 
1939 MWN 873 

Statement op Accused while in Custody of 
Police — A husband assaulted his wife and his 
Wife died as a result of jt The husband im* 
mediately went to the police station and 
reported that he went to the west facing room 
and finding his wife sitting, wounded her and 
she became senseless On receipt of this in- 
formation the police went to the house and 
found the corpse Held, that the statement to 
the mUcc was not admissible under sec 27 of 
the Evidence Act as the husband was not, at 
the time of making the statement, a “person 
accused of an offence” not having been charged 
With any offence then 7P 411 = 1928? 491 
It IS tegitimate to record evidence that an ac- 
cused person said “I will point out certain 
property” if such statements lead to a dis 
covery, but it is not legitimate to record as 
evidence that an accused said “I will point out 
certain property which I obtained as my share 
of the booty in the dacoity ” 44 I O 967= ig 
CrLJ 459 Where there is practically no 
evidence at all against an accused except an 
tncriminaUng statement under sec 27, the latter 
should be viewed with great caution and sus- 
picion 14 CrLJ 190=19 IC 190 The 
statement of an accused that he buned the 
Weapon in certain place is relevant but not the 
part of the statement that it was the weapon 
With which he had committed the crime (/iid ) 

A statement made by an accused may be 
Proved under sec 27 so far as it relates to any 
tnatcrial facts discovered in consequence, even 
(hough the police were present when the state- 
ment was made 69 I C 377=‘*tLW 418 
To bnng an information by accused under 
*cc 27 the information must have had the 
direct effect of leading to the discovery of the 
stolen property Unless a confession is corro- 
borated m material particulars and by inde- 
pendent testimony it should not be the basis 
of a conviction 54 I C 479= *i L TV 8 (See 
llso notes under sec 30 tnfra ) An accused gave 
Information to the police in th«e words “I 
Shall produce the lathi with which I killed 
(small ” It had been admitted as evidence 
hnder sec 27 The lathi which the accused 
banded over had no marks of blood whatso- 
pmr Held, that if the mere fact of the latlu 
naving been handed to tne police might be 
(died upon, for the purpose of introducing an 
alleged confession made by the accused to the 
police the provisions of sec 26 would become 
nugatory 19298 175 
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Confession made after ® confession as is referred to in sec- 

removal of impression tion 24 IS made after the impre'sion caused by any 
caused by inducement, such inducement, threat or promise has, in the opinion 
threat or promrto, rrlovaot ctrnrt been fully removed, It IS relevant 

29 If such a confession is otherwise relevant, it does not become irrele- 

vant, merely because it was made under a promise of 
Confession otherwise relc- secrecy, or in consequence of a deception practised 
01%” muT rr o" '‘if obtaining tt, 

secrecy, etc when he was drunk, or because it was made in 

answer to questions which he need not have answered, 
whatever may have been the form of those questions, or because he was not warned 
that he was not bound to make such confession, and that evidence of it might be 
given against him 

30 When more persons than one are being tried jointly for the same offence, 

and a confession made by one of such persons affect- 
Consideration of proved con- mg himself and some other of such persons is proved, 
feion affecting male- Court may take into consideration such confession 
iinfenSforarnTotrcS against such other person as Mcll as against the 

person who makes such confession 


NOTES 

Sec 23 — Confessioiu to the Magutrate made 
soon after inducements held out by certain 
Zamindars sent by the police are inadmissible 
t2CrLJ itgs9lC7i8 A confession by an 
accused in police detention as a suspect made 
in the iRunedtate vicinity of the police to a 
zaitdar could not be proved unless made to a 
Magistrate though the accused may not have 
been handicapped as to all intents and pur 
poses, he was in police custody sG P R igi6 
(Cr) = 3jIC 64a 

Sec 29 — The provisions of sec 164 do not 
affect tJie provisions of sec aj Evidence Act. 
and therefore a confession cannot be excluded 
from evidence as irrelevant merely because all 
the provisions of sec 1G4 were not carefully 
compliedwiUi 10 OWN 937=*l933 O 404 
See also 1937 M WN 1335 Statements made 
by the accused to a Magistrate when produced 
by the police for purposes of remand are ad 
missiblc 148 1 C 1003=1934 R 7O See oZio 
t 9 M AL.J 86 

Sec 30 Scope and Appucabiutv — “May 
TAKE ivro Consideration points to the neces 
*ity of there being other CMuence on record to 
which the statement can lend assurance 1938 
^ n ‘3 See ehe 177 IC 494=47 L.W 139= 
1938 M 675 Under sec 30 m order that a 
confession may be used against a co-accused, it 
IS necessary that the admission or confession 
implicates the maker of tl c confession to the 
aamc extent as it implicates the co-accused 
The confession must implicate the confessing 
person substantially to iJ e same extent, as si 
implicates the person aga nit ssliomt is to be 
usM, in the commission cf the oTence for sshsch 
they are both being jo ntl> tried 4a Dorn L. 
R. 935, I L.R (1941! Bom 37 = 1041 Bom 
50, 19.1 Mad 2C7 WTiere a statement bv an 
accused person imphcates the other accused, it 
'vould require the strongest indep-ndent evi- 
dence if any reliance is to be placed upon si at 
all Under sec 30 such a statement ran only 
be taken into consideration, it is not evidence 
the other accused. 53 L.>\. SgS** 1941 


Mad 306 Statement of an accused made at 
the police station against the co accused is*in* 
admissible and cannot be used as evidence as 
agamsl the co-accused 34 P L R S59«ai933 L. 
167 Sec 30 applies to a proceeding under 
sec MO, Cr P Code against a number of 
persons one of ivhom has made a confession 
implicating other persons whose conduct is also 
the subject of an enquiry 1934 A L J 1170B9 
1034 A 937 See also 1936 S 236, 17 L 547« 
30PLR 1018 1937N 17 (FB) 1937 U 31, 
1937 M 331,19370 39, 1936 OWN 67: 
A confession by a co accused may be taken 
snloconsideralJon against another accused con 
fessional statemenu under sec a? come within 
the terms of sec 30 But there must be ad- 
missible evidence to point to the co-accused s 
guilt In assessing the probative value of the 
evidence a co-ac.,used s confession may be taken 
into consideration But where the evidence 
against ibe co-accused is only that he was in 
the company of the other accused before the 
enme and after the enme, there ts no luJIieient 
basis to convict him 53 L.^^ 430 (3) = i9{o 
MWN 1045 — 1041 Mad 338 
‘ Sasie OrrExcE means the identical offence 
and not an offence of the tame kind 33 C-kV 
N 1004 See also 1037 Sind 31O A confes- 
sion can be accepted by Court in part after 
rejecting portions which are false 6 O .N 
1017 Jrr aha 1930 M 785 But srr 1930 
A 19' In cases where th- sole evidence 
against the accused is that of a retracted con- 
fession, such TOnfesiion, if it ts relied on must 
be relied on as a whole and not only in part 
131 I C. 550 fa)— 1930 A- t93 Sec 30 does 
not refer to statements made at the trial but 
the statements made before and proved at the 
trial 19-9 M 385 Brfire »-e 30 of the Fvi 
deoee Act can be apn! »d it must b- proved 
that a confession has been made bv one of 
the persf>''s who are being tned joirtlv f,'f t-he 
same offence aadt'-at the conf-sutrs a"Vti die 
person mating it as well as *oei- oih-r p-r. 
aom ao jonjy being tned The »eet)On 11 new 
to the ladiaa Evideiice Act as coatraned With 
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^\ExplanaUon — “ OfTence,” as used la this section, includes the abetment 
of, or attempt to comm-t, the offence ]* 


LEG REF 

^The rcplanation ^vaj inserted by Act III 
of i8gi, sec 4 

* Cf ExplanaUm 4 to sec 108 of the Indian 
Penal Code (Act XLV of i860) 

^OTES 

the English Law and must he construed stnct- 
ly tVTicn once there is no such confession as 
affects the person malcmg it any statement made 
by one accused cannot be treated as evidence 
against the co accused or be taken as affording 
corroboration of the ciidence of the approver 
1929 M \\ N 698 Itvvould be far too dan- 
gerous to consider that a confession of a co- 
accused amounts to evidence against a person. 
It is not stated under sec 30 of the Evidence 
Act and it has long been settled law that a con- 
ncuon cannot be based on the confession of a 
CO accused 150 I C 10^6=35 Cr L J 
1180 

“CovFESStON means confession of the very 
offence for which the accused are being tned, 
not* a confession of any offence connected 
with that offence nor of any other offence 
which may be disclosed by the evidence 59 
MLJ 471 A statement before the Court of 
the co*accused, where it is deprecating hu 
own guilt, IS a statement seeking to clear him 
self at the expense of the accused and as such 
u inadmissible under see 30 15a I C 934— 

*934 C 724 The word ‘ confession ’ used in 
sec 30 clearly means such a confession as » 
required to be proved at the tnal as a part of 
the prosecution evidence It cannot therefore 
signify any matter vvhich comes on the record 
at the end of the prosecution evidence namely, 
answers to questions put under sec 34a, Cr 
P Code Hence the statement made by a co- 
accused coifessing, partially or wholly, his 
guilt when examined under sec 342, Cr P 
Code, cannot be taken into consideration under 
sec 30, Evidence Act, against the other 
accused 190 IC 273=41 CrLJ 886=1940 
Nag 287 The statement of an accused penon 
which docs not amount to a confession cannot 
be used against his co accused 42 P L.R. 378 
Stt also It OWN 1012 = 1934 O 418, 176 
IC 530=«938 P 352 

COVFESSIOV /koUISSIBIUTY AGAINST CO 

Accused — A statement of an accused must 
amount to a confession before it can be con 
sidered against his co-accused under sec 30 
35 M 247=22 MLJ 490=14 IC 849, 40 
C L.J 551 Su also 9 PR igji (Cr)=io 
I G 340 ig-’s Smd 116, 1924 B 445=26 

Bom.L.R 614 = 75 I C “oi, 1934 N 27, 1924 
A 511. I9''4 M 8oj 1935 C 406 19^9 Sind 
250 The confession made by a person can be 
taken into consideration as against persons who 
are being tned along with him such a state- 
ment however is alwa>s regarded as tainted 
and cannot be used to corroborate the testi- 
mony of the accomplice witnesses 3 L. 144= 
68 I G 113 Ste also 13 \ L.J 337:238 1 C 
663 = 37 A. 247 . 10 O W N 683=1933 O 
355 n R 4= ‘W 57. (1937) 2 MLJ 
w>(FB), i9|i Mad 267, 1941 Bom 50,1940 


MWN 1238=52 LU 898, 185 IC 2057 
1939 NLJ 442=1939 Nag 295 The pnna- 
ple on which the confession of one accused is 
used against another is that self implication is 
Supposed to provide some guarantee of the truth 
of the accusation made against the other 
\\'herc the statement is exculpatory so far as 
possible, there is no such guarantee Further, 
the confession to be admissible must be a con- 
fession of the offence for which the accused 
persons arc tried and not of some other 
offence 1939 NLJ 469=1939 Lah 309 It 
IS not quite clear as to what is the exact 
mcarung of ‘ /ainWrnd^scr ', whether it means 
that the person giving the evidence is tainted 
morally, or whether it means merely that he is 
a person on whose word reliance cannot be 
placed As regards an approver, there is the 
fear that he is giving evidence in order to save 
hii skin and therefore that be is liable to 
make statements which are not true if he 
thinks they will be for his benefit But as 
regards the confession of a co-accuscd, one 
cannot call this tainted evidence, for the same 
reason A person making a confwsion docs 
so del bTaiely and after having been warned 
solemnly by the Magistrate of the consequen- 
ces of making a confession and knowledge 
that be may be convicted thereon, if he sbll 
persists in his purpose and makes a eonresstoa» 
the statements that he makes cannot be consi- 
dered to be tamted statements unless it be 
that they are tainted because he is an immoral 
person who has committed ennuaal offence 
But all immoral penons are not necessarily and 
always liars But it is not to be supposed that 
because the confession is admissible therefore, 
It must be believed In such case it has to be 
considered whether the confession is a true 
One, whether there are any circumstances 
which suggest that it is false or that some of 
the statements made therein are also false The 
Court may take the confession of a co-accused 
person into consideration against the other 
accused, that is to say, the Court can only 
treat a confession as lending assurance to 
Other ev^dence against a co-accusM *93° 

RangLR S0=i74 947=*938 R 92 

S<e also 1939 Rang 402 Where an accused 
person after he is arrested makes a confession 
Implicating the other accused and the con- 
fession IS sought to be used against them, it is 
incumbent on the, pro$“Cution to disclose the 
name of the officer who made the arrest and 
produce him or any other penon who could 
speak to the circumstances under which the 
confession was made so as to enable the defence 
to ascertam by cross examination what induce- 
ments were offered to the accused to make it 
and what generally were the circumstane« that 
attended the confession 36 M 501=25 MLJ 
518=401 A 193 (PC) The confessiw ol an 
accused in a dacoity case is not admissible 
in evidence against a co-accused J™ 
in a proceeding under sec 1:0 of the Cf I . 

Code 61 I G 793=25 C W N 239 The 
statement of an accused made after airest ana 
not amounting to a confession is not admissible 
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IttasbetuMS 

(o) A and B arc joirlly tried for the murder of C It u pro\Td that A raid “ B and I 
mi-rdered C ” 1 he Ccurt ma) consider the effect of this confession as a«;ainst B 

(4) A is on his tnal for the murder of C There is e«dence to show uiat C wzs murdered In 
A and B, and that B said " A and I murdered C” ’ 

This statement may not be taken into conuderation by the Court against as £ is not bcme 
oiatly tned ® 


NOTES 

-m evidence against a co-accused either under 
sec. 10 or sec 33 but only against himself 46 
C 7io=54lC 53=30 CL.J 255 
Test op Admissibility — ^This section intro- 
duces a departure from the ordinary rule 
relating to the admissibility of evidence and 
must be strictly construed Before any state- 
ment made by one of the accused persons, 
tned joindy with the others can ^ taken into 
consideration against such others, it must 
fulfil two conditions (a) it must he a confes 
-Sion of guilt affecting himself equally with the 
others, and (4) it must be proved against 
those persona who arc joinjy tried svilh him 
The word “prosed means proved before the 
prosecution case comes to an end either proved 
la the coune of the prosecution case or pro- 
>ed in some proceedings prestous to the trial 
*935 L 35 ^Vhcther the confession of an 
accused can be used against his co-accused 
should be determined on seeing whether the 
accused can be convicled on that confession of 
the crime with which he and the co-aecused 
were charged 60 I C Cfio aa Cr L J a6o 
(L) Ste eUo C \\ N 59a 38 C 559 50 
D 683, q NL.jf 80 ioa6 N ajg 178 I C 
S3o-tg PLT 8ot, 1938 Sind 94 
\N Eioirr OP CovpESsiov AoArvsr Co accused 
—Self implication is guarantee for truth of 
accusation against co-aecu<ed 1930 A sg 
There is nothing in the terms of sec 30 to 
auggest that a confession is not admissible m 
evidence against a person who is being jointly 
tried for the same offence with a man who has 
made -the confession if the confession mini 
mises the guilt of him who mikes it and ex 
aggerates the guilt of the other The section 
only requires that it must affect both equally 
1938 A 9« = «937 AL.J 1253 I\-herc an 
accused does not implicate himself in his 
statement in respect of the offence of murder, 
but implicates himself in respect of the dtspo^ 
aal of the dead body, such a statement is not 
admissible against the co-accused in respect of 
the offence under sec. 300, 1 P Code but is 
only admissible in resjsect of the offence under 
4.-; 501, I P Codt 1937 MW N .433 Th4 
conleasion of an accused should not carry the 
same weight as the esndence of the same per 
son if he were examined as a witness 21 jc 
i6G"I4 CtLJ 5CG The Court must, after 
the most careful consideraiion decide whether 
the degree of p-oof presenbed bs sec go has 
been reached or noL ai I C iM A con- 
feasion made bv a co-accusrd must be regarded 
wnth SUSP cion C3 1 C. 561 -.itj-j ^ Sn 

aha 7a 1 C. 497“a4 CrLI 385 1939 Mar 
L.R iq (Cr) It is not the law t-^'ii unless 
a confessing pnsoner implicaies hi-iself as fu 1) 
as I IS co-accused the itatmetit will not I* 
adrussible, the Pnneiple ben; that there ss no 
guarantee that ih“ maker of the coafexi on u 


speaking the truth All that is required u 
that the confession shall substantially impl cate 
Its maker in regard to the crime svith svhich he 
and his co-accused are charged 19 \\ R gy 
(Cr), 2 A 444, 4 PLT 505=75 IC 705. 
72 I C 497=24 CrLJ 38 j, 2 PLT 125 a 
conviction founded solely on the confessions of 
co-accused cannot be sustained It must be 
corroborated mmatenal particulars by mdepen- 
dent evidence 21 I C 673=38 B 156 170 1 
C 201 = 1937 C 433 (SB) Court has dis 
cretion to exclude a confession by an accused 
altogether from consideration against the co- 
accused if It IS so disposed 1930 N 242 (p 
B) «ha 7 OWN 980=1930 O 502, 146 
1C 17(2)— >933 N 249 
^NF^mN— N ecessity for Corrodoratiov 
—The Indian Statute diffen from the Endish 
Law and the effect of the former need not be 
wh ttled down The Question of what corro. 
borauve evidence is sufBcient must depend on 
the circumstances of each parijcular case no 
IC 474-1929 M 498 The confessions of a 
co-accused implicating his eo accused m the 
crime are of less evidentiary value than the 
testimony of an accomplice because the man in 
the d«k cannot be cross-examined They can 
only be taken into consideration under sec 10 
of the Evidence Act along with such other 
evidence as there may be While such a eon- 
fwion may help the Court to decide whether 
the Cither evidence is or u not credible, it cannot 
supply the place of positive evidence regardmir 
the commission of the enme 5a L W 2x8= 
1940 M^\ N 767-1941 M 267 ols9 ,gio 
RangLR >04-1939 Rang 402 When the 
substantiw evidence is not luflicicnt to establish 
a pnmafacu case against the accused it is not 
permissible to use the conr<:*iion of a co- 
accused under sec 30 as if ii were itself sub- 
stantive evidence which it is net It may only 
be taken to lend assurance to any relevant 
evidence bcanng on the accu«cd s complicity 
in the crime It can in no case be used to fill 
up the cap in the prosecution evidence iCa 
146-41 CrL.J 553-1940 Nag 230 
The statement of a co-aerused is admioiblc in 
evidence but it u unsafe f> accept the tainted 
testimony of an accomplice so long as it 11 not 
eowtorated in material particulars The 
^ffieultv Ranees where the said accomplice 
d<m not adhere to his statemenL 19-9 A «w8 
WTitr. .1.4 CMd™e4orthc.r.prtrrr .. riirnii... 
r* “ asrainst one of the aecxred whose ra.me 
to falirJv substituted by the approver, it 
should not be accepted even agairjt the olHct 
»”^" rd though to tome extent it 11 rorrobo- 


some extent it 11 rorrobo- 
ro* testimonv 5^ P LR. 


— — — -- •••-.-,^•11.1711, lesumonv 3 

lMO-iqj3l_£7i ilre I9PJ_T toi-i-a 
1C. 130 Conf-wional sairr-veri cf arcuted 
cannot Iw used in cerroberation c/ tie evtd'nee 
of the approver inatmach as Ui ted evid-m 
made better by being corrobori.ed by e* 
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NOTES accused persons is not sustainable 1 1 I C 

tainted evidence 1930 N 97 Set aho 14^ I loot — is CrLJ 465 See also 17 CrLJ 15S 
C 82g=*i933 R 134 But«<ii R 4=>933 =3310636,7310 262=i923 N 246,1928 

R 57 Confession of co accused as against N 213 

another accused stands on a lower footme than Joint Trial — In a warrant case, although 
the evidence of an accomplice 146 I C 1061 the statement of a co-accused amounts to an 
= *933 L 956, and it is still worse where not unqualified confession, he need not be forth- 
oniy did the confessing accused retract their with convicted and removed from the dock, 
confession but when pardons are offered to two The co accused is still to be deemed to be 
of them with a view to their giving evidence as jointly tried With the others and this confes- 
accomplices, they refused to accept sudi sion can be used as against the others A 
pardon 146 IC 303 (9) = i933 R 320 sessions case is to be distinguished from a 

Sessions Trial and MagistpriaL Trial — warrant case for the purpose 1928 L 880. 

Distinction Per Full Tieneh — In considering See also 1937 N 17=1 LR (1937) N 315 

the question whether the confession of the co- (F B ) A statement made by one accused 
accused who pleaded guilty can be used can only be used against another if provisions 
against the other co accused under sec» 30, a of sec 30 of the Act are applicable 20 A 
distinction must be made between summons LJ 178=65 IC 849=1922 A 24 As to 
and warrant cases on the one hand and joint trial, set also 45 A 323=1923 A 322 , 2 
Sessions cases on the other In Sessions cases Pall T 125 Persons, against whomproceed- 

if the accused pleads guilty the Court cannot mgs are being jointly taken under sec 117, 

try him but has forthwith to convict him Cr P Code, m one and the same enquiry 
His conviction cannot be deferred so as (o cannot be said to be on their jomt trial for 
enable the Court to use his confession against the same offence withm sec 30 41 A 231 = 

his CO accused But in warrant cases, it is 49 I C 654 A confession by an accused im- 
discretionary wuh the Magistrate to defer phcauog himself and two others in a charge 
conviction of the accus'd who pleads guilty of dacoity is inadmissible against the others 
and use his ccnf*ssion against the other co* m a proceeding under sec ire of the Cr P 
accused under s^c 30 :66 IC 582 and 587 Code 22 C^VN 408=49 IC 649 Seealso 

=ILR («937) N 315=1937 N 17 (FB) 167 IC 162—1937 C 39 When two persons 
Sees 30 end 114 — A' confession of an ac- are jointly tried, one for the offence of rape 
cused person impl eating a co accused under of a girt and the other for the abduction of 
see 30 cannot be considered as the same that girl, they are not tried for the same 
thing as * testimony of an accomplice” under offence Consequently a confession made by 
sec 1 13 Sec 113 contemplates that the ac* one of them affecting himself and the other u 
complice shall be examined as a witness This not admissible in evidence against the other 
being so, the provision that a conviction is not under sec 30 176 I C 560—42 CWN 814 

illegal merely because it proceeds upon the —1938 C 479 A confession of an accusea 
uncorroborated testimony of an accomplice, not l^ing declared relevant by the Evidence 
has no application to the case of an uncorrobo* Act as against a co accused cannot be treated 
rated confession taken into consideration as as substantive evidence and a judgment cannot 
against a co-accused jointly tried with the con- be based upon it so far as he is concerned 
fessing accused under sec 30 Therefore an 65 I C 561 — 1922 N 146 Confessions re- 
accused person cannot be convicted solely on corded m the manner provided by the Crimi- 
suefa a confession made fay a co accused 1928 nal Procedure Code even though made to 
N 213 = 109 I C 801 See also 1929 L 338, Magistrates outside British India if proved 
38 Bom L R 1122 — 1937 B 31, ILR (194*) against the persons who made them, may be 
Nag 506 The evidential value of a confession taken into consideration against others who are 
made by a co-accused is not very high But being tried jointly for the same offence 69 I 
the confession receives confirmation when it C 257=17 NLR 113 Where one of the 
leads to the arrest and identification of the accu^ pleaded guilty and was examined at 
other accused I LR (1939) L 67 Where, the end of the prosecution case, and declined 
however, there u apart from the confessions a to call any witnesses, the tnal was a joint trial, 
body of evidence and circumstances enough to $0 that his confession could be taken into con- 
support a conviction if the evidence is accepted sideration against the other accused A con- 
ns free from untruth or exaggeration on senous viction under sec 456, Indian Pena! Code, 
mistake or distortion the Court can take the based on the confession of a co accused who 
confessions into consideration and consider was iKing tried along with the prisoner under 
together the evidence, the circumstances and sec 411, Indian Penal Code, is unsound and 
the confessions 43 B 739=51 IC 657 Set must be set aside 20 I C 136=14 CrLJ. 
also 4 R 45 = 1926 R lay Where the 376 

corroboration consisted of statements of witnes- Retracted confession, not of value 
ses which though giving nse to suspicion were acaintt Co-acCused — 43 D 739=5* I C 657 
consistent with the innocence of the accused. See also 1938 L 252 , 1936? 108—16 P 612 
held, that the corroboration fell far short of —173 IC 507, 17 Mys L J 23O, and cannot 
what IS required to support a conviction 42 be used against the maker and the co-accused 
C 7IJ9 — 19 CWN 584=20 1C 657 As to 1927 L 765 The very existence of sec 30 
what amounts to corrohoraiion, see 95 I G of the Evidence Act postulates that a confes- 
W8—I926 A G03 A conviction based entirely sion of a co accused may be used in cases 
on statements contained m confessioiu of co- where the evidence afforded lacks the requisite 
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31 . Admissions ore not conclusive proof of the matters admitted but they 


NOTES. musible against the other because it was not 

\olumc and certainty to insure conwcuon It self exculpatory and the fact that the confession 
ts wong to state that when a confession is was subsequently retracted did not render it 
retract^, it has no value at all as against the inadmissible but it merely diminished the 
co-accused The retraction of a confession may weight to be attached to it 32C\VN 1004 
throw doubt either on the truth of it or on A retracted confession of a co accused cannot 
the fact that it was %oluntanly made, but it alone be suiHcient evidence to justify a con- 
certainly docs not follow because a con'ession vicuon, but if that confession is unrebutted 
IS retracted that it was either untrue or m- it is admissible as a very strong piece of evi- 
voWtary, and the truth or voluntariness of a dence 114IC 711 = 19290 167 SteaUo 

confession operates equal!) — where a confession *970 L 667 , 1930 O 412 , 1930 O 335 
IS seif inculpatory — m respect of the person who Plea op CinLTY — The plea of guilty of one 
made it and the person implicated therein co accused who is removed from the dock 
There is no reason to hold that merely because while the other alone is tried cannot be taken 
a confession has been retracted in the Court of into considerahon against that other 38 C 
Session, it was inioluntarilymadc Thcmotive 446—16 CWN 49=12 IC 87 Ste also 15 
for making a self inculpatory confession is the PR (Cf) 1911 = 12 IC 981 It 11 for the 
very simple one of an expectation of leniency prosecution to establish their case , because an 
in the matter of sentence and where a number accused lose* his head or gets fnghlcned and 
of people are jointly tned and some have made does not tell the truth, he cannot on that 
confession toa Magistrate before the trial and account be convicted 20 ALJ 178=1922 
some have not it ts again not unnatural that A 24 

persons who hate made confessions should Self exculpatorv Statements — Selfexcul- 
retract them under pressure and penuasion by patory statement of the wife lo the effect 
their fellows who have not confessed Ileirac that a white substance was administered on 

ted confessions must no doubt be used with the assurance by her paramour that it would 

caution but when it is possible to come to the bring about good feeling did not amount to a 

conclusion that the confessions cannot be confession and could net be used against the 

otherwise than true. th<> may be taken snio paramour as criminal conspiracy was not 
consideration in connection wiih the evidence proved ai IC 378=18 CLJ 590, pNLJ 
appearing in the case whether (hey are rcirac 80=1926 N 229 See also ipji O W N 72a 

ted cr no 193 1C 265 42 CrLJ 363= =>94* OA 483 A confession by each of 

1941 N 145 The confession referred to »n co-accused implicating self and co-accused as 
sec 30 cannot be restricted to an unrelracted regards robbery but throwing entire burden 
confession and there is nothing to prevent a for murder on the other is admissible as regards 
Court from convicting after considering the con- former but inadmissible as regards the latter 
fession but the rules of practice of the Hijb 1923 L 293 , 12 Cr UJ 562= 12 I C 630. 

Courts in India are to m observed when ex- Confession of a co-accused must be of the very 
ercuing the discretion 15 BomLR 975=21 olTcnce for which they are being tned In a 
I C C73— 38 B 15G Where there is no real case of murder the confession of one accused 
corroboration of the retracted confession the that the co accused committed the murdir but 
accused are enuiled lo the benefit of the douV that he helped him in throwing the body in a 
and must be acquitted 16 CrLJ 469=29 pit cannot be taken into consideration 59 M 
I C loi See also 41 1 C 155 , 26 P R 1916 L J 479 A statement by an accused person 
(Cr) = 34 IC 64a, 5 PLR 1915, 16 Cr wmch suegests an inference of guilt may amount 
L.J 157=2710 221, 5PR igti fCr)=io to a confession though the person making the 
iC 857, 1938 253 Extra judioal con- statement may dircctl)^ repudiate his participa- 

fession by bo)S cajoled or fnghtened but retract- tion in the enme Such a statement may be 
ed before the committing hlagistrate does not taken into consideration against the person 
prove a case against persons jointly accused making the statement, but 11 may be unsafe to 
wnih Uie bo)-s 14 PK (Cr ) 1911 = 12 I C. use U against a co-accused 53 IC.^i = 20 
973 Asto value to be attached to a retracted Cr L.J 787 An accused s statement which does 
confession of a co-accused see 152 IC, 275= not incnnunate him is not a confrssion and 
i5rL.T 711 = 1034? 586,14810.8=1934 cannot be used against bis co-accused iG Cr 
1‘esh II, 148 1C 1064=193411 30 A L-J 25=2610.329. 5rr ehe 46 I C. 842= 19 
retracltd conlcssion requires strong corrobora- Cr UJ 826, 45 A 323= 1923 A. 322 , 59 I C. 
Uon in all maicna! particulars. 72 I C 497 €>i3,i4CrL.J 570 = 21 I C. 171 , 109 1 C. 351 
= n L.\\ 474 , 45 L.\\ 93 = 1037 M 331= «-.i92B C. 41C (2) , 1929 S Where a 

(t037) 1 ML.J 750. >937 M 755 The sutement « volunteered b> a ro-aerused to the 
vveicbt to be Riven lo a ret-acted confession effect that when he arrived on the sceneof 
depends upon the ciirvimstances under which olfenee after heanrg the try of the complainant 
It IS made and on the inirinsie value of the he souced another accused in the act 4.1 assault- 
confession |0 CrL.J 774 = 41 I C. 150, SIR the co-splainant, such a self-exculpatory 
19 I C. 179-14 CrLJ t^ Where a con- ttaiement u inadmissible in evuleoee 1929N 
fession is made 14 divs ^ler arreii L> the 350 else 7 O \V.?» 9S0 — 1930 O 5C6 

jvslice but IS retracted at the earliest op^xstru- Set 31 — See 103 I C. 34»i&r7 A C;9 , & 
tuty before the tnal Mafutrate, its rvsJesiuaxy P TT^-’i'TO P S45- "t-at see 31 ra-a.ns 
value u neghgible as acamst the co^cexisetL ts that a-i adazn^on. unless it anaos.^-1 to an 
1034 L. 71a. The coafcDion of one wasad- ea tu ppc l u not cood.m'v as ar*_3sj the 
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Adtiunions not conclusive may operate as estoppels under the prosjsions hercin- 
proofbut may estop after contained 

Statements by Pfrsoss \mio c\nnot nr c.\LLtD as '\\m.E«sEs 
32 Statements, WTittcn or \crbal, of relctant faets made bj a person vho 
IS dead, or who cannot be found, or wlio lias become 
Cases m svhicb itaiement incapable of giMn^ evidence, or whcsc attcrdarcc 
of relevant fact by person cannot be procured without .an amount of dtht or 
who IS dead or cannot be ♦* » . . »• .1 ' 

found etc., IS relevant expense whicli under the circumstances rf the case 

appears to tlic Court unreasonable, arc themselves 
relevant facts in the following eases — 


NOTLS 

maker, as it is open to him to provT that it 
was made under a mistake of law or fact or 
that It was made under threat or mducemcni 
1539 Rang L,R 97 Admissions are not con- 
clusive proof, and though the> may operate as 
estoppel. It IS open to a party to coaect an 
admission made by him if it is shown to have 
been made under a bona /Je mutake and has 
not caused any prejudice to the other side 
«937 AML.J 86 Tliough admissions are not 
conclusive evndencc of the tnaUer admitted, 
where there is no rebutung evidence at all, the 
admissions are enough to establish the facu 
contained in them 1041 OA (Supp) 430 b 
1941 AWR (Rev) 461 = 1911 A LJ (Supp) 
89 An adcnusion of a father u not binding 
on the son because h« did not claim through 
the father It cannot bind third penons 31 
GWN 9IJ taLLJ 187 An admission 
made by a party is a very strong proof against 
him and the fact admitted must be taken to be 
true unless the person making the admission 
explains that it was made under arcumstances 
wmeh does not make the admission binding 
on him Inference as to partition drawn from 
admission of parues 134 1 C 883-53 CL.J 
222 See also 131 IC 903=8 OWN 308. 
1939 RD 299 

isecs 32 and 33 REuamx scope op — 
Sees 32 and 33 Evidence Act give dinerent 
instances where evidence is relevant Sec 32 
makes relevant statements by a deceased per 
son as to the cause of his death , sec 33 mucs 
relevant evidence given by a witness when the 
witness IS dead or cannot be found etc Th*se 
are two disunct cases It cannot be said that 
sec 33go\crnssec 32 1941 Rang L.R 258= 

1941 Rang 301 A previous statement by a 
person is not relevant when it h not covered by 
secs 32, 33 and 145 of the Evidence Act unless 
It u an admission in which case only it becomes 
relevant under sec 21 of the Act 1941 AW 
R (Rev) 501-1941 RD 503 — 1911 OA 
(Supp ) 460 

Sec 32 —Section should be very liberally 
construed See 104 1 C. 209 1927 O 278 

Before statements can be adiutCed under 
sec 32 It must be proved that the makers of 
these statements are either dead or for any 
other reason are not available as wltne^ses 
1933 R 212 Sec 32 speaks of statements both 
vvntten and verbal and a Court cannot refuse 
to admit oral evidence of a verbal statement wb ch 
^Hls the reqmremcnts of the section merely 
8^ause the evndencc offered is the testimony 
®t a Witness who is interested in the result of 


ihelitigaiion 42 C S 3'9 Thercis adiffe- 
rcnce between the exiuence of a fact and a 
statement as to its existence Sec 11 mikes 
the cxulcnce of facts admissible, and not state- 
ments as to such cxii cace unless the fact of 
making that statem'nl is itself a matter in issue 
lienee if a statement docs not fall within sec. 
32, It cannot be admissible even under sec 1 1 
1934AL.J 3 i8=I93jA 4o 6(FB) Generally 
speabng a declaration relevant under sec 32 
but not made by one in immediate cspecta 
tion of death and not made n th" presence 
of the accused ought not to be acted upon 
unless there is some reliable corrobcration 3a 
BomLR 1021 = 1933 R 479 (2) The value 
of the evid*nce admiss ble under sees 32, f9 
and Co depends on the characters of the wit 
nesses who depose to what they heard from 
deceased persons and alio on the characcen of 
the deceased and whether they were expressing 
their own opinion or merely repeating hearsay 
(23 \ 37 (PC) Toll] 1933 Snd 213 

bcopc OP —A previous statement which is not 
made in Court and ai the tnal can be used only 
for the hnuied purpose of corroborating or con 
tradicimg a witness and docs not become 
substantive evidence in the case /127 I C 65a 
— tp^go L 409 W hen thcstaiement of a witness 
previously made u used as evidence under the 
provisions of secs 32 and 33 then any other 
statement made by that witness can be used by 
virtue of sec 158 for the purpose of contradict 
ing that witness as if such witne»s had appear 
ed in Court and was cross-examined on su^ 
previous statement and on question being asked 
had denied the facu mention-d in the same 

•930 L 409 _ 

Dwe op BtRTU— C ertificate op Govrdian 
SHIP n SOT AnvcssiBLE — As evidence of 
nunonty if it is neither a book nor a regs cr 
nor a record kept by an oEBcer m accordance 
with any law, but u a ceruficate as it professes 
to be, of which there is only one record and 
which IS not a pubhc record or register of any 
kind but ts a document is$U'*d to a particular 
person giving him a land of parUcular authority 
71 I C 336 38CL.J 186 

As to relevancy of entnes in pjrohCs books 
to prove date of death, see 26 Bom L R 5^3= 
46MLJ 54t(PC) 

vVhere the age of a witness is gives in the 
paper containing the depvitioo oj the sritness and 
appears to have been recorded by the pres ding 
officer, there is no reason either to presume 
that the presiding officer instead of following 
the obvious and usual course of asking age of 
the witness should have pm down the age 
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(i) When the statement is made by a person as to the cause of his death, 
or as to any of the circumstances of the transaction 
** reJato to cause resulted m his death, in cases in which the 

’ cause of tlxat person’s death comes into question 


^OTES 

merely by guessi%ork Similarly the entries tn 
tfu regtsiralioit endorsements are made by the 
Sub-Registrar himself and the presumption is 
that he also would follow the ohviom and 
correct course of asking persons their age 
instead of guessing it 178 IC 959=1938 O 
WN 1267=1939 O 17 
Sec 32 (1 ) Dying DtcuAATtos when 
Admissible —The recording of a dying de- 
claration Is a grave and solemn proceeding 
The proceeding should be so conducted that the 
declarant w as free from personal infiuence in 
making his declaration as he would be if be 
were giving evidence m a Court of law 152 
1C 741^1934 A 908 The dying declaratiOQ 
being the most important piece of evidence 
must be as exact and full as possible 15 I C. 
308=22 MLJ 453 See also 1924 L 12 , 5 
L 205=1924 L 581 , 16 P S93“«937 PWN 
897 > *937 'V N 333 A statement intended 
to Ik proved as a dying declaration under 
sec 32 need not be recorded by a Magistrate 
I«aw does not require such statements to be 
made necessarily under expectatioo of death 
Spo I C 322 ^e value of a d)-iag declara- 
tion altogether disappears when parts of it have 
obviously been suppued to the dying man by 
other persons, whether interested parties or 
police officers A “touched up dying declara 
Xion has no value 3^6 P L R 24 = »93| CrC 
iia6 = i934L 805 See also 1941 Pat 409 A 
dying declarauon which names only one person 
where the killing took place under circumstances 
where there could be no doubt that the dying 
man identified his assailant, is the very strongest 
possible form of evidence But where a large 
number of people arc implicated, it is a very 
dilTerent matter and m the absence of corrobo- 
ration of the dying declaration the accused 
should not be convicted 43 PLR 59O— 
1941 Lah 3C8 Statements by deceased 
as to the cause of his death arc admissible, 
not only as against the person who actually 
caused the death of the deponent, but also 
against other persons concemea in the transac 
tion which resulted in the deponents death m 
cases in which the cause of that person s death 
comes into question (35 I C. 093 and a Weir 
750, FoW) 1O2 1C. 4gi-i93h K 1O7 The 
deceased I ad received numerous and very 
serious injunes on his head and it was very 
doubtful vvhether under such circumstance he 
would have been able to utter even a single 
word There was no definite opinion of the 
doctor at to whether deceased would havebeeo 
then able to speak // IJ, that the evidence of 
the prosecution witnetvei in respect of the 
alleged oral dying declaration of the deceased 
should be divcarded 0 ! uck- 5*v)»= 1933 O 333 
As to mode of proving dving declaration set C 
I..L.J ii5-l02iL.ia Statement must rrlate 
to tlie injuries bv vvhich deadi vras caused, 
hub-cl (i) apf^iei to the class of stairroeTSt 
made by a dv ing declaration as to the injuries 
wlach have brought him or her to that cvcidi 
C.C.VL— 307 


tton, or the circumstances under which those 
injuries came to be inflicted 4 L 481 = 1924 
L *53 • t9'’9 S *50 See also 29 NLR 251 
= 1933 N 136 Evidence Act makes dymg 
declarations relevant facts as written statements 
of deceased or written records of verbal state- 
ments which the deceased makes and which 
becomes substaqtive evidence of the cause of 
deceased s death 31 IG 359=16 CrL.J 759 
(M) See also 160 IC 597=1936 R 42 An 
oral statement of the deceased about the cause 
of his death may be proved by any one who 
heard it as well as by the person who recorded 
It Under sec 321, Cr P Code, it u not 
necessary that the Magistrate recording the 
confession should be called and be asked to 
icficsh his memory by referring to statements 
of witnesses under sec 159, Evidence 
Act 31 I C 359-t6 CrL.J 759 (M) [8 
C 21 1 , 6 C W N 72, Diss ] The rule as to 
the admissibility of evidence under sec 32 (i) 
has worked ill in India 4 L 481 = 1924 L. 
253 On trial for forgery one of ibe accused 
who had made a statement before the enquir- 
ing Magutrate died before the commencement 
of thetnal The statement was admitted by 
the Sessions Judge under sec 32 Cl (j) Held, 
that the statement was inadmissible since its 
maker had already rendered himself liable to 
criminal prosecubon at the time it was made 
25 Bom L.R 248 Affidavit of a person who 
died subsequently and was not subjected to 
cross-ctaminalion is not admisuble Set 1927 
M 507=52 MLJ 477 A dying declaration 
can be used as evidence even though the 
accused is not charged With the oflence of 
bomiade 6 P 7.17=1928 P 162 Although 
the statement made by the deceased to the 
doctor just before hu death is admiuible in 
evidence as dymg declaration, ttil] in order to 
convict the accused of murder there must be 
independent corroboration of fscis and circum- 
stances to prove the offence ig-^ P 249. 

A dying deUaraiion made at the umc when 
a person u 10 a precarious condition does not 
cease to be such and become inadmissible under 
sec 32 of the Evidence Act merely because 
the declarant happens to linger for a few days 
more 113 I C. >77 = 1929!- 64 Or because 
hewas not aware that he was dying when be 
made it >935 L. 94“«C L. First 

Inrotmation Report u admissible under see 32 
(1) vvhere it is the statement of a person who 
IS since dead relating to the nrcumsiances of 
the transaction which resulled m death. 193a 
L 450 Statement by deceased before Third 
Class Magistrate not competent to record itatc- 
roentundetCr P Code, sec 164 u yet relevant 
under sec 32 (l) 1030 L. Go Theneerssify erf 
recording a dying dcelaratioa arises only when 
tlie hopes of LT- of the man are fivrn up. 52 
C.UJ 425. '\'here tbe case fe the pro»<Mi>- 
tsond-pends upon L‘ie dead bed s-i e-ne-t 
a rvas who was admit ed.y kept Lack frvm 
bospvtal in order to be ms nscied ab-ut his 
ttatcraeni and it u abo sb"wn that his 
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NOTES 

statement rcgardins %Mtnes?« to the occurrence 
\sas fabc, Siu declaration cannot be relied 
upon for conMcting the accuted named b\ 
him 1930 M \S N J2II See ehd 32 L.\V 

= MLJ 87G (A d>in£5 declaration w 
relevant evidence under sec 32, but a u not 
entitled to any peculiar credit ) A statement 
falling under sec 3a (i) may be made before 
the cause of death has arisen or before the 
deceased has an) reason to anticipate being 
billed A statement by the deceased that be 
IS proceeding to the spot where in fact hclvai 
killed later, or as to hu reasons for so pro- 
ceeding or that he bad been invited b> a 
particular person to meet bim, or that be 
was going to such person would each of them 
be circumstances of the transaction, and would 
be so whether the person, was unknown, or 
avas not the person accused Such a state- 
ment might indeed be exculpatory of the 
person accused Tlic “circumstances of the 
transaction" must have some proximate relation 
to the actual occurrence, though, as for instance 
in a case of prolonged poisoning they may 
be related to dates at a considerable dutance 
from the date of tie actual fatal dose Tlie 
■“circumstances" arc of the transaction which 
resulted in the death of the declarant it u 
not necessar) that there should be a known 
tratuaction other than that the deatli of the 
declarant has ultimately been caused, the con 
dition or the admissibility of the evidence 
being that ‘ the cause of (the declarnnl s) 
death comes into question " CO I A CC»43 
CWN 473“»'139PC 47*(t930) ‘ MLJ 
756 (PC) ^Shefe the statements "ire as to 
the circumstances of the transaction which 
resulted in the death of the penon making 
them, they are admissible under see 32 (1), 
m a case m which the cause of that person s 
death comes into question, and it is tmmate- 
Tial that the person who made them, was not 
at the tunc when he made them under 
expectation of death The nature of the pro- 
cecdinn m which the death comes into ques- 
tion ^so does not matter It need not 
necessarily be a proceeding on a charge of 
murder or homicide It may be even a civJ 
acuon 190 IC 849-1940 NLJ 459=»940 
Nag 340 

Under sec 321115 only statements made by 
the deceased as to the cause of bis death or 
the circumstances of the transaction that 
resulted in his death which can be adiiulled 
The circumstances must be circumstances of 
the transacuon, genera] expressions indical 
ing fear or suspicion, whether of a particu- 
lar individual or otherwise and not directly re- 
lated to the occasion of death cannot be 
admissible Statement by ihe deceased which 
provide nothing more than grounds for sup- 
posing that the deceased suspected the accused 
of having betrayed a relation of his in a 
Civil suit which are in no way associated 
•With the actual murder cannot be admitted 
under sec 32 and must be excluded Even 
if the accused does not object to such evi- 
dence, if must be excluded At any rate it is 
the duty of Public Prosecutor to see that such 
Wholly inadmissible evidence u not p T a rrd 


before the Court ipio M \\ N 937=32 
L\V 2 L f 715 Set also 

iq|l r \N N 255 «^ 22 PatLJ 
3^2, I9t< ILR (i9{i) Nag no 

A statement made liy a person who 11 dead 
as to the cause of Iiu death is evidence not- 
withstanding that he wts not under expecta- 
tion of death when he made it Such a state- 
ment docs not necessarily require corrobora- 
tion It IS not pos ibl' (0 la) down an) hard 
and fast rule as to when a d)tng declaration 
sliould be accepted, txr)ond sa)ing that each 
nsemusf be decided m the light of the other 
facts and the circumstances, but if die Court, 
iflcr uking everything into consideration, is 
convinced that the statement is true, it is its 
duly to convict notwithstanding that there 
IS no corroboration in the true sense The 
Court must, of course, be full) convinced of 
the truth of the statement I L.R (lOloJ 
Mad i5B=»i9iO Mad i9G = (lf»to) 1 M UJ 
124 (F U ) See also iQfo M N* tCj It is, 
no doubt, improbable that a man who has 
been stabbed and has been able to recc^nize lus 
assailant would omit to name the actual assail- 
ant and instead give the name of some other 
person Dut in cases where the ■usailant has 
not been recognircd, the Court must not ignore 
the possible temptation that there may be, 
iTone has grounds for suspreiing any petMn, 
to name that person ns having been actuallpr 
and positively identified The danger of this 
kind of wrong ideniification 1 as to tx borne 10 
mmd in dealing with vvhat are called dyiog 
declarations 1 here u no absolute rule that a 
d)ing declaration should not be acted on for 
the purpose of convicting an accused penon 
even if uncorroborated provided that the Court 
IS full) satisfied that it is true But before so 
acting on it the Court vsill apply to it every 
leal of Its genuineness and good faith which it 
IS possible in the circumstances of the case to 
apply Special caution is needed m dealing 
With a dying declarauon when the prosecution 
evidence shows signs of attempt to improve 
and develop it at successive stages, or when 
there is serious room for doubt as to whether 
the coDtents of the d>ing statement mclude 
matter suggested to the deceased by the out- 
siders 194 1 C 18C ^V^le^c the statoaent m 
question was said to have been made months 
before the alleged murder, held, that it could 
hardly come vviihin the terms of sec. 32 J74 

I C 36 C6 C LJ 196=19380 125 

Dyino Deci.aratiov-— hev not AosnssiBLE 
—A statement by a dying person not about 
the circufiutanccs of his death, but about a 
dacoity that was taking place at the time of his 
death IS not admissible under sec 32 (i) in a 
trial for the dacoity Nor can those statements 
be adoussible under see 32 (3) unless they 
would have exposed him to criminal prosecution. 
20 1 C 990=14 CrLJ 510 A dymg decla- 
ration which contradicts itself in its various 
parts IS madoussible Even if it u admissible 
its evidentiary value is negligible to8 I C 
526 It IS not Safe to base a conviction on the 
dying declaraUon of the deceased, when the 
other evidence m the case is tainted and has 
to be rejected 150 I C 8ig=ii O WJI 951 
=5934 O 405 See also 164 I C *39—37 Cr. 
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LJ 990 = *936 R 324, 176IC 683=i938R 
282 A dyinij dedaration which comes uoder 
sec 32 (i)oftheEvidcnce Act from the point 
of Mew of admissibility, should not be put on 
a different footing from any other piece of 
evidence, so far as the appraisement of its 
evidentiary value is concern^ It is always a 
question of fact as to whether it should be 
relied upon or not Merely because a part of 
the statement is untrue it does not follow 
that the rest of the dymg declaration also 
should be discarded and disbelieved If a tn 
bunal finds that a part of it is concocted it 
would decline to believe the rest of it with 
out corroboration , but the Court or tlie 
IS not debarr^ from accepUng the rest 
Declarauon of this type ought to be corro 
borated 40 CWN 1377 = 1936 G 793, 
1938 R afla , 1941 Mad ago . 1941 pat 


409 

Dyiko DeciarXtiov, Proof of— t 6 o IC 
597 " 1936 R* 42 A statement of a deceased 
person recorded in the absence of the ac 
cused IS not admissible under see 33 Nor 
u It admissible under sec 32 (1) unless it is 
proved by the Magistrate who recorded it or 
by some one who heard it made ao I C 220 
»I4 CrLJ 396 Where a dying declaration 
has to be proved by a Magistrate it is un 
necessary for him to repeat the recoid 
imatm in his evidence if he is satisfied that 
It was correctly recorded , it is sufTiacnt for 
lum merely to refer to the record and testify 
to Its correctnes! and that it was made by 
the person and under the circumstances in 
question igji RangLR 258=1941 Rang 
301 The dying declarations of a deceased 
person arc admissible under see 32 (1) The 
only satisfactory and reliable way of proving 
the dying declaration of a deceased person is 
to let the person who recorded it or in 
whose presence it was recorded directly prove 
the vvnting itself Ocherwve the proceedings 
would be reduced to a farce No human being 
can be expected lo remember word for word 
what he had WTilten long ago and either the 
wntnesswiU have to learn the evidence by heart 
wfore he enters the Witness box or no dvtng 
declaration could be proved in a satisfactory 
manner at all 176 I C 471 = 1938 Pesh 33 
A d>ing declaration recorded by a Magutrate 
is not evidence unless proved by the statement 
of the Migistrate though he is himself the 
committing Magistrate in the case A Court 
cannot be be^-pnd the rule that every state- 
ment placed on the record m ist be properly 
proved I)) mg declarations are not coveted 
b> the provis oni of Q ap \LI of the O P 
^le 18 iaC83-i4 CrUJ 131 A dying 
declvralion reduced to wnting but not signed 
by tl e deponent is not adnuisible in evidence 
l«t must be proved bv the oral tesamonv of 
»e person wlm heard it 23 I C. 105=10 
NX.R 19. Notes of police o*SceT rrlating to 


3“' t",™- 

Kiwant under the provisions of scc^'^sgV,)* 
“ v“ Jnadmissible by^rcason 
? was^^not magistrate who recorded 

It was not competent to record of a witness 
^der sec 164 Cr P Code 1941 RanrL R 
30 t 'Vitnesses should ^ot be 
allovv^ to prove a dying declaration as if it is 
a substantial piece of evidence in the case 
The relevant fact to be proved is the state 
ment made and that statement ,s no! the 
d^ument made by the Magistrate 67 I c 
^7=1924 L 12 The only way of pro^g a 
dying dedaration is by the evidcncf ofVome 

at li^riy to refresh his memory by refemn? 
h™*",. over by 

tr. cn 49 C isS-Ft 

;“®>5 1930 t 4SO The melEod of prevJi 
a dying declaration by exam.nina El 
penon who recorded the •lalement aj Jlfwhat 
»omc person 
P>-Mfnt at the time and 
heard the statement being made Such a itat^ 
^nt should go m « a whole or not at alt 
n»e Judge cannot admit portions of u and 
opportunity should be g,v« to erou^amme 
the person .930 C 228 A dymgd«N«! 
uonjr^orded W a Magatrale .honld L 
Kf^ber S" M a> evidence aid the 

MeeSr,, committing 

Ma^tratem^akes no difference 17 PR m,? 
(Cr) = i4lC 417 Dying declarations are not 

ET™ , ’'1?' J'-'af'iaCr P Codelnen.E?e 
them to be admitted without proof f/iu/) 

A dyin^g declaration maJe after receiving ex- 
iremc function should generally be believ^ to 
be true and acted upon I2IC 206=12 
fht L.J 528 Set also 1941 Mad ano The 
qneauona and the . gni made in rSiIy by . 
petaon unable to .peak taken together mmht 
properly be regarded a, a ‘ lerbal aiateme;"' 
mde b) a perron u m ihe eauie of the 

thwfom admissible in evidence 40 C. Coo 
^ ■<09 Gestures 
made before the death by the person murdered 
are admissible in evidence, but the opinion of 
Ihe witnesses as to the meaning of iuch res- 
tures IS not evidence, the inierpreution of 
the E«tura being for the Court alone i P 
4 ®'=^ o e.*' 33 Eota I..R. 81B 

'P f ^ 833= 1038 P 153 (S gnt and gestures 
ado^blem evidence) It u safer to rely on 
the dying declarauon rather than on the fint 
uuom^on report, for a great sanctity u 
attached to the former as it is expected that 
the person who u on the vwe U death vrij 
ten the truth. 17S la 343-1933 OU_S 
1103 An injured man who is waiung to 
opera ed on sbo^ild not be sut-jected to any. 
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statement regarding \'iitne«rt to the occurrence 
\',is false luj declaration cannot l>c relied 
upon for comicting llic accusetl named by 
him 1930 M \N N 1211 See ebo 3a L.W 
940-59 MLJ 87G (A d)ing declaration u 
relevant evidence under sec 32, but it u not 
entitled to any peculiar credit ) A statement 
falling under sec 3a (t) may be made before 
the catue of death has arisen or before the 
deceased has any reason to anticipate being 
killed A statement by the deceased that be 
IS proceeding to the spot where in fact hewas 
killed later, or as to his reasons for so pro- 
ceeding or that he )iad been invited b> a 
■particular person to meet him, or that be 
was going to such person would each of ibem 
be circumstances of the transaction, and would 
be SO whether the person was unknown, or 
was not the person accused Such fl stale- 
ment might indeed be exculpaior> of the 
person accused Tlie * circumstances of the 
transaction ' must have some proximate relation 
to the actual occurrence, though as for instance 
in a case of prolong^ poisoning they may 
be related to dates at a considerable distance 
from the date of tic actual fatal dove Tlie 
■“circumstances ’ arc of the transaction wliich 
resulted m the death of the declarant it u 
not necessary that there should be a knovm 
transaction other than that the death of the 
declarant has ulumatcly been caused, the con 
dition or the admissibility of the evidence 
being tliat ‘ the cause of (the declarant s) 
death comes into queiuotv'* CG I A 6Csa43 
OWN 473-><)39PC 47*{«939) ‘ MUJ 
756 irC) Where the statements are as to 
the circumstances of the transaction which 
resulted in the death of the penon mak ng 
them they are admissible under sec 32 (1), 
in a case in which the cause of that person s 
death comes into question and it Is immate- 
rial that the person who made them vvas not 
at the time when he made them under 
expcctauon of death The nature of the pro- 
ceedings in which the death comes into quo 
non also does not matter It need not 
necessarily be a proceeding on a charge of 
murder or homicide It may be even a civil 
acuon 190 I C 843 = 1940 NLJ 459~*940 
Nag 340 

■Under sec 32 ic is only statements made by 
the deceased as to the cause of his death or 
the circumstances of the transaction that 
resulted in his deatli which can be admitted 
The circumstances must be circumstances of 
the transaction general expressions indicat 
ing fear or suspicion whether of a particu 
lar individual or otherwise and not directly re 
lated to the occasion of death cannot be 
admissible Statement by the deceased which 
provide nothing moie than grounds for sup- 
posing that the deceased suspected the accused 
of having betrayed a relation of his in a 
civil suit which are in no way associated 
vath tlie actual murder cannot be admitted 
under sec 32 and must be excluded. Even 
if the accused does not object to guch cvi 
dcncc It must be excluded At any rate it u 
the duty of Public Prosecutor to see that such 
•wholly inadmissible evidence « not placed 


before the Court igjo MWN 937~»5S 
I-W l95»’(t9}o) a M L.J 715 See olio 
IpjiPWN "55 = 22 PatLJ 327 = 19.11 Pat 
3^2, S9}i Mad loi, II R (i9{i) Nag no 
A statement made by a perstn who ndead 
as to the cause of Ins deata ii evidence not- 
Withstinding tint he vvai not under expecta- 
tion of death when he made it Such a state- 
ment docs not ncrcMarily require corrobora- 
tion It IS not povjibl- to lay down any hard 
and fast rule as to when a d)ing declaration 
should be accepted, beyond si>ing that each 
casemusi be derided m the light of the oil cr 
facts and the circumstances, but if tl e Court, 
alter taking everything into consideration, is 
convinced that the statement 11 true, ic n its 
duty 10 convict notwithstanding that there 
u no corroboration in the true sense The 
Court must, of course be fully convinced of 
the truth of the statement J l.~R (194°) 
Mad i5B=t9}0 Mad 1 M t-J 

124 (F H ) See alio 1940 M W N 1C3 It is, 
no doubt improbable that a man who has 
been stabbed and has been able to recognize his 
assailant would omit to name the actual auail- 
ant and instead give (he name of some other 
person But in cases where the has 

not been recognized the Court must not ignore 
the possible temptation that there may be, 
if one has grounds for suspecting any person, 
10 name tliai person as having been actually 
and posiuvel) identiHed The danger of thu 
kind of vvTongidennneation I as to tie borne la 
mind in dealing with what are called dying 
declarations 1 here is no absolute rule that a 
d>‘ing declaration should not be acted on for 
the purpose of convieung an accused person 
even if uncorroborated provided that the Court 
IS fully utisfied that it 11 true But before so 
acting on it the Court will apply to it every 
test of its genuineness and goc« faith which it 
IS possible in the circumstances of the case to 
apply Special caution u needed m dealing 
with a dying declarauon when the prosecution 
evridence shows signs of attempt to improve 
and develop it at successive stages, or when 
•here is senous room for doubt as to whether 
ihc contenu of the dying statement include 
matter suggested to the deceased by the out- 
siders 194 I C iDG kShere the statement m 
question vvas said to have been made months 
before the alleged murder, held that it could 
hardly come within the terms of sec 32 174 

IC 36=CG CLJ 196—19380 125 
UvTNO Declaratio*v — When not AosnssiBLE 
-~A statement by a dying person not about 
the areumstances of his death, but about a 
^coity that was taking place at the time of his 
death u not admissible under sec 32 (i) in a 
trial for the dacoity Nor can those statements 
be admissible under sec 32 (3) unless they 
would have exposed him to criminal prosecution. 
aoIC 990=14 CrLJ 510 A dying decla- 
ration whicli contradicts itself in its various 
parts is inadmissible Even if it is admissible 
its evidenuary value is negligible ro8 I C- 
526 It » not safe to base a conviction on the 
dying declaration of the deceased, when the 
other evidence m the case is tamted and has 
to be rejected 150 I C 819—11 O WJ4 951 
= *934 0 405 See also 164 IC 139=37 Gf. 
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Such stitcmcnt^ arc ^cIc^.mt ^%hclhc^ the person tvho made them t\as or 
UT not, at the time ^^hcn thc> \scrc made, under expectation of death, and uhat- 
c\Tr ma> l>c the nature of the proceeding tn uhidi the cause of lus death com« 
into question 


NOTES 

L-J 990=»>?3G R 32t.«7GlC 6a3«t930R 
2D1 A djine detlaraiion which come* under 
»cc 35 (1) of the Endenec Act from the point 
ofMriN of admis'ibilil), ihould not t>e put on 
a difTcrent footin? from any other piece of 
e*idence, »o far as the appraiiement of its 
c\ndentiar> \-alae u concemra It ii alvia>i a 
question of fact as to sshether it should be 
relied upon or not Merely because a part of 
the statement is untrue it does not follow 
that the rest of the d)nne declaration abo 
should be discarded and diibelie\-ed If a tn* 
buna] finds that a part of it u conccKfed it 
svould decline to behcNx the rest of it sMih* 
out corrobopation , hut the Court or the 
jurj IS not deharr^ from accepiint’ the rest 
Declaration of this t^-pc ought to be corro- 
borated 40 C N 1377*1936 C 793, 
193Q R aOa , 1941 Mad 290 1941 Pat 
4«l 

Dstno DccijuiATTOt, Proof op— tCo IC 
597 “ 1336 R. 4* A statement of a deceased 
person recorded in the absence of the ac 
cused u not admissible under see 33 Nor 
u It admissible under sec 33 (1) unless it u 
prosed by the Magutrale who recorded it or 
by tome one who heard it made 30 I C aao 
»t4 CrL.J 39G Where a dying declaration 
has to be proved by a Magucrate it is un 
necessary for him to repeat the record 
smalm in his evidence if he is satufied that 
It was correctly recorded, it u sufTicient for 
him merely to refer to the record and tesufy 
to Its correctness and that it was made by 
the person and under the circumstances in 
question 1941 Rang L R 358»i94i Rang 
301 The dying declarations of a deceas^ 
person are admissible under sec 33 (t) The 
only satisfactory and reliable way of proving 
the dying declaration of a deceased person is 
to let the person who recorded it or in 
whose presence it was recorded directly prove 
the writing itself Othenvisc the proce^ngs 
would be reduced to a farce No human being 
can be expected to remember word for woi^ 
what he had written long ago and either the 
Witncsswill have to learn the evidence by heart 
before he enters the witness box or no dying 
declaration could be proved in a satisfactory 
manner at all 176 I C 471 = 1938 Pesh 33 
A dying declaration recorded by a Magutrate 
u not evidence unless proved by the italemcnt 
of the Magistrate though he is himself the 
committing Magistrate in the case A Court 
cannot be beypnd the rule that every state- 
ment placed on the record must properiy 

E roved Dying declarations arc not covered 
y the provisions of Chap XLI of the Cr P 
Code 18 I C 883— i4CrL.J 131 A dying 
declaration reduced to wnung but not signed 
by the deponent is not admissible in evidence 
but must be proved by the oral tesbmony of 
the person who hearo il 33 I C 195=10 
NL.R ig Notes of police officer relating to 


» d)inj dcelarjl.on are not admus.bla m cvi. 
danre. u„la„ ..ynrf by ihc dcponanl, bal m 
tcsCif)ing to it, he can refer to them to refresh 
hi. memoT (;W) Hbcre a ilalcraanl .. 
nievant under the provisions of see la fiV 
Evidence Act, it 1, not inadmissible by rcai^ 
of the fact that the magistrate who recorded 
It was not competent to record of a witness 
undrerec. ,C,,Cr P Coda lOHRaag l“ 
Hang 301 Witnesses should not be 
allowed to prove a djing declaration as if it u 
a substantial piece of evidence in the case 
The relevant fact to be proved is the state- 
ment made and that italemcnt is not the 
document made by the Magistrate 67 I C 
577=1934 L. 12 The only way of proving a 
dying declaration is by the evidence of some 
wiinos who heard it made, the witness being 
at Ii^rty to refresh his memory by referring 
to the note made by him and read over by 
hirn at or about the time the statement u 
made 1934 U 1* S» aha 49 C 358-71 
I C 60 a « 930 L 450 The method of proving 
a dying declaration u by exanumng the 
person who recorded the "Utement as to what 
the deceased said or to examine some person 
or persons who were present at the time and 
heard the statement being made Such a state, 
iwni should go in as a whole or no» at all 
The Judge cannot admit portions of it . and 
wportunity should be given to cross<xamine 
P"' J ,9. A dying drelani. 
tion recorded by a Magutrate should be proved 
Uforc it can U accepted as evidence ahd the 
tact that the Magistrate was the committing 
Magutrate makes no difference 17 PR 10,? 
(Cr) = l4lC 417 Dying declarauons are not 
weredby Ch XLI of the Cr P Code to enable 
them to be admitted without proof (/6ui) 

A dying declaration made after receiving ex- 
treme function should generally be believed to 
be true and acted upon iz I C 206=12 
CrL-J 528 Set oho 1941 Mad 290 The 
quesuoos and the signs made in reply by a 
person unable to speak, taken together might 
properly be regarded as a ‘ verbal statement * 
made by a person as to the cause of the 
death within the meaning of sec. 32 and arc 
therefore admiuible m evidence 40 C 600 
'==.5 C 409 Gestures 

made before the death by the person murdered 
are adimssihle in evidence, but the opimon of 
the witnesses as to the meaning of such ges- 
tures IS not evidence, the interpretation of 
the gestures being for the Court alone 1 P 
4<»=^ I C 353 See obo Bom L R 818. 
173 I C 833 — 1938 P 153 (Signs and gestures 
adnusnble in evidence ) It ts safer to rely on 
the dying declaration rather than on the fint 
jnfbrmaUon report, for a great sanctity is 
attached to the former as it is expected that 
the person who is on the verge of death wiU 
tell the troth 178 IC. 348=1938 O WJ 7 
ii<^ An injured man who is waiting to be 
operated on should not be subjected to 
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(a) When the st.'ttemcnt was nndc by such peison m the ordinary course 
of business, and in particular svhen it consists of any 
"or u lAadc in counc of entry or memorandum made by him in books kept in 
busmesj , Qrjniary course of business, or in the discharge of 

professional duty, or of an acknowledgment written or signed by him of the 
receipt of money, goods, securities or proper!) of any kind ; or of a document used 
in commerce written or signed by him ; or of the date of a letter or other docu- 
ment usually dated, written or signed by him 


NOTES 

thine; like a third degree crois-examinalion, by 
the Magistrate who records his d>ang deposi* 
tion, but the Magistrate should not content 
himself SMth merely recording the statement 
made by the injured man , he should ask him 
such simple questions as may occur to his mind 
in order that the dying deposition may be an 
account of some value 17G IC 683=1930 
R 2O2 

SutaDE — ^The accused were charged under 
see 330, Indian Penal Code with basing, for 
the purpose of extorting a confession caused 
hurt to one R who committed suicide owing 
to the ill treatment Utld that ill treatment 
was the cause though not tlic ihrect cause of 
the suiode and although the accused were not 
legally responsible for the suicide, the whole 
a^atr, ill treatment and subsequent suicide, 
being one transaction the statement of ihe 
deceased was admissible under see 32 (t) 
20 PR i9t6(Cf) = 35 IC 900 Where a 
woman raped made a statement to her rela 
tive shortly oiler and commuted suicide about 
three days after the occurrence rape not 
being the cause of her death her statement 
IS not admissible under sec 32 (1) 1930 

MWN 702 Statement in a will that one X 
left a certain house is not admissible to prove 
adverse possession 80 1 C tiQ 
Capacitv of victim to make declaration 
—Where a deceased recewed a spear wound 
which penetrated the chest wall on the right 
tide, went through the nbs through ihe 
dia^ragm, pencSratrii ihe right lobe of the 
liver, completely penetrated the whole liver 
and came out of the left lobe of the liver and 
then went through the stomach and finally 
through the nl» on the left side of 
the chest and through the chest wall 
Jdeld, that there was great difficulty m 
believing that the deceased could possibly 
have lived for two hours after receiving an 
injury of this description much less could have 
been conscious The probability of his ever 
living to make a dying declaration two hours 
later were too remote to be considered 174 
IC 973=39 CrLJ 508=1938 L 268 See 
cb(>i74lC 989 = 1938 L 262 

Sec 32 (2) — ^The expression “w the count ef 
husinesi" in sec 32 (2) means in the way that 
business (which may be of a purely private or 
even trivial nature) is conducted It has no 
connection with a course of business which 
suggests a series of acts of business, the section 
would therefore apply to an act or acts of a 
simple and private nature 167 I C 30=44 
LW 68 i = I937 M 19 The expression “state 
ment made in the ordmary course of business 
in sec. 32 (2) means a statement made duni^ 


the course not of any particular trmsaction of 
an exceptional kind out of business or pro- 
fessional cmp!o>ment, m which the deceased 
was ordinarily or habitually engaged 65 C.L. 
J C03 Where it is provra that a WTitcr of 
some accounts kept m the regular course of 
business is absconding and cannot be found, 
the entries m the accounts arc relevant eva- 
dence under sec 32 and sufficient to charge a 
person with liabilii) 1 I. W 136=2210.627 
WTicre the wTilcrs of the account books pro- 
duced b> aplaintiffi arc bJjvt and in hisscnace, 
but arc not examined by him, the books can 
not be said to have been duly proved as 
required by law, and are inadmissible in evi- 
dence 152 IC 468*11 OWN 1323 In 
case of death of attestors the wniCen statement 
of deceased Iwnd wTiter as to signing by at* 
leslaton is admiuible See 19 CWN 1148= 
22 1 C C54 Cotteeiion papers— Admissibility 
of See 0 I C 369 * Court of business,'' 
meaning of tee 4 DurLT 183=11 IC 8:>4, 
13 CW N 7i*=5 I C 37C See alto 1911 CaJ 
193 Value of an incomplete record of a 
deposition, See 77 M L.J 453 An endonement 
on the cover of a registered letter that the 
cover had been tendered to the addressee on a 
ceriam dale and had been refused by him is at 
best a record of sialement by the peon and 
would be admissible either under sec 32 (2) 
or sec 33 of the Act if the requirements of 
(hose sections are complied with Otherwise the 
post peon must be called to prove the facts 
relied on as being evidence of the endorsement 
jp C.W N 48^=26 I Cv 962 Slatement of 
(he deceased s grandfather as to age— Admissi- 
bility of See 38 B 61 = 12 IC 551 See alto 
20 C L.J 302 A statement made by a father 
before a Government Tahsildar as to the age of 
his son IS relevant to prove the age of the son 
9 MLT 220=9 IC 324 (25 M 183 = 11 

MLJ 379 20 C 758, Foil) A deposition 
made by a Patwan of a village m the course of 
the enquiry relating to the Revenue Settlement 
under the Bengal Regulation does not come 
under the provisions of sec 32 of the Evidence 
Act and consequently inadmissible in evidence 
9 PLT 679 = 1928 P 429 Where Jama 
Wasil Balu papers were proved to be 45 years 
old the Court might presume that the writer 
was dead at the time they wjre produced and 
that the same might be admissible in evidence 
under sec 32 (2) 55 C. I2j6 See also 1941 
Cal 41, 44 CWN 993=1940 Gal 524=1 
LR (1940) 2 Cal 559 The Zemmdan papers 
can be used as independent evidence provided 
they are brought within sec 32 (2) of the 
Evidence Act by showing that the persons who 
prepared them are dead or cannot be found, 
but the Weight to be attached to them must 
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(3) llic slitemcnt is ^g^insl the pccunnry or proprietary interest 

of the person making it, or when, if true, it would 
or agaimt intrmt of expose himor would hn\c exposed him to a criminal 
maker , * . r t * 

prosecution or to a suit lor damages 


NOTES 

depend on circumstancci it T 701 
ChcnNhuddibandi or boundar) papers of Zemin* 
daneswerc filed b) llie zemindars in 1790,10 
pursuance of a dul> 'nie> are, Iberefore, 
admissible under see 3a (a), the persons making 
the statements contained in them beint; dead 
44C.^^N Cal 193 A receipt exe 

cuted b> a deceased person who stood m the 
relation of cousin to the parties gave the 
boundanes of an adjacent plot Httd that the 
document was admissible under see 32 of the 
Esadence Act as a statement made bv a de- 
ceased person in the ordinary course of his 
business 1928 O 348 Lnincs made by the 
Amin in the KhaUm and thxtla must be taken 
to hasT been made m the ordinary course of 
business and admissible under sec 32 sub- 
sec, (a) 55 C 1070=1938 C 4^8 Report 

submitted by a process peon who 11 dead re 
garding serxice of notice is admissible 1933 
P 658 Ewdence recorded under Fugitive 
Oitenders' Act is admissible iia IC C73 
Statements of living persons who had not bwn 
examined as witnesses are inadmissible 5 O \V 
N iiiiaigac) O i>3 
See 32 ( 3 ) RecrtAL as to ovwcrship — 
Recitals in document relatinc; not to suit land 
but to neighteurini; land — Not admissible 8 
IC 268-igio M\SN eC8 iC CWN 353 
— 12 I C 149 1 1 A L I I3<>ai8 I C 752 
Sa also 99 1 C 910=1927 C 234 Part of 
statement against pecuniary interest— Entire 
statement admissible 42 C \V N 359 As to 
admissibility of recitals in documents between 
strangers regarding boundanes of lands ste 45 
CLJ 55—1926 C 948 44CLJ 5O2— 1927 
C 230 and cases cited there n 193O C 63 1933 
P 636-145 IC 944 152^C 829=1934 P 

617 30 L \N 422 (not admissible) It u well 
established that a recital of a boundary in a 
document between third parties is not ordi 
nanly admissible to prove possession or title as 
against a person vvho is not a party to the 
document This rule is subject to exceptions 
Such a statement can for instance be admitted 
under sec 32 (3), when it is contained in a 
document against die propnetary interest of the 
person making it when the executant of the 
document is dead So also when the executant 
of the document containing the recital as to 
boundary is himself a witness in the case, it can 
be admitted as a contemporaneous statement 
to corroborate his evidence under sec 157 
1940 MW N 80=51 LW 509-1940 Mad 
450 A road<css return filed by a Hindu 
widow under sec 95 of the Bengal Cess Act is 
admissible under this section 18 CLJ 633= 
22 I C 594 

Statement agatcst interest — \S’hat is and 
Its admissibility Stt (1911) i MWN 368= 
»i 1 C 380, 100 1 C 542=45 CL.J 138 Ste 
also 39 1 C 607 36 M 19 18 I C 989 1929 
N 131 Under sec 32(3), in order to deter- 
mine whether a certain statement is against 
the pecuniary or proprietary interest of the 


person making it, we must look to (he statement 
Itself and not to (he nature of (he transaction 
In the course of which the statement u made 
An assertion in a deed of gift by the donor 
that tiie subject matter of the gifi u his pro- 
perty can b) no stretch of reasoning be held 
to be a statement against the pecuniary or pro- 
pnetary interest of the donor 1O4 IC 246= 
12 R P 235=20 Pat L.T O77 See also 53 L. 
\\ 731 = 1941 Mad GG6 =(i94i) i M L.J 754 
Sub-cl (3) of sec 32, read with the opemng 
worth of the section u to the effect that a 
statement made by a penon who u dead is ad- 
missible m evidence when the statement is 
against hii pecuniary or propnetary interest 
(t9ti) I M L.J 754 The sancu^ attaching 
to a statement b> a person who is dead on the 
ground that it was against his interest to make 
It must depend upon the measure of that inte- 
rest, and when ii appean (liat the statement 
was probably to the immediate interest of the 
person who made it the fact tliat more re- 
motely It was against hts interest does not afford 
much guarantee of lU truth ILR ( 1939 ) 
Kar 573 183 IC 67=1939 Sind 145 A 
statement m a sale-deed by the executant that 
he was liable for a particular amount u a 
statement made against the pecuniary or pro- 
pneiary interest 30NLR 192=1034 N 106 
In a divorce suit filed in India by the husband 
on the ground of adultery, a letter written to 
him by the co respiondent who lives in England 
admitung adultery with the respondent is ad- 
missible m evidence as the admission of adul- 
tery would have exposed him to a criminal 
prosecution 150 1 C 445=1934 A 618 (S B )• 
An isolated piece of paper or memorandum 
made by a person vvho is dead for his own in- 
formation about his property which is not 
made by him in the ordinary course of his 
business and which w not one of a continuous 
senes of acts and which contains nothing 
against his pecuniary interest and does not ex- 
pose him to a crimiDal prosecuuon or a civil 
suit IS not admissible under sec 32 I L.R. 
(1940) Kar 334— 191 I C 111 = 1940 Smd 173 
Stateuent as to REUvnoNsiiip —Prior state- 
ment by mother tliat she was the concubine 
of allcgra father — Admissibility m evidence 
10 I C 188 Admission of one co-plaintiff or 
co-defendant, evidence against other 33 M L.J 
180=44 lA aoi— 40 A 159 (PC) Although 
ugder sec 32 (3) a confession made by a deceased 
conspirator after he had rendered himself hable 
to cnmuial prosecution is not admissible, yet 
when general evidence of the existence of a con- 
spiracy of which the deceased was a member 
1^ been given such a statement is admissible 
under sec 10 of the Act 33C.\\J^ 1015 The 
pnnaple upon which a sutement made by a 
dead person against his pecumary or propneiaiy 
interest u regarded as admissible in evidence is 
that in the ordinary course of affairs a person 
ts not likely to make a statement to his own 
detnment unless it is true But a statement 
made by the deceased widow m proceedings to 
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(4) ^Vhen tlic statement gives the opinion of any such person, as to the 

existence of any public right or custom or matter of 
or gnw opinion as to pyijiic or general interest, of the existence of winch, 
-f ■< l.^ ,.o«ld h..vc bcc„ l,l.cly .o ™arc. 

and when such statement was made bctorc any con- 
troversy as to such right, custom or matter has arisen 

(5) ^Vhen the statement relates to the existence of any relationship *[by 

blood, marriage or adoption] between ‘persons as to 
or relates to existence of ^vhosc rclationslup >[b> blood, marriage or adoption] 
re ations ip, person making the statement Iiacl special mc.ans 

of knowledge, and when the statement was made before the question in dispute 
avas raised 


LEG REF 

' These words were inserted by Act XVIII 
ofi872, 5ec 2 

NOTES 

obtain mutation of names in the register in 
favour of the adopted boy svas not against her 
pecuniary or proprietary interest and was not 
admissible under sec (3^ of the Evidence 
Act 57 lA i4«I93oI‘G 79 = 58 NfLJ 446 
(PC) iS'»db0i4R t i oiC 1 C. 387311936 R 

5 A statement by a deceased member of an 
undivided Hindu family resident in Bengal that 
he is governed by the Mitakshara school of 
Hindu Law is admissible in evidence under 
sec 3a (3), being a statement against his pro- 
prietary interest in properties possessed by him 
It necessarily implies that hu rights were 
Iinuted by the rights of the other coparceners 
and that he had not the free and unrestricted 
power of disposal 43 C \V N 393 Sa also 
1939 Sind t45aILk (1939) Kar 573 (State- 
ment as to status in the will of the deceased) 
^Vhere in a cancelled will the testator has made 

6 statement in the interests of other persons, 

his sons, against his own interest it is admissi- 
ble under sec 32(3) »939 N L.J 43i=si939 

Nag 274 

Sec 32 (4) — Sec 3a (4) allows evidence 
of opinion in respect of any matter of public 
or general interest, the test being whether the 
deceased person expressing the opimon was 
likely to have had knowledge In the case of 
the hlahants, even if the> may have had 
knowledge by means of oral tradition handed 
down from Mahant to Chela the opiruon 
would be relevant but not particular facts 12 
L 497 = 193> L 161 See also 16 P 258= 
1937 PC 69= (1937) a ML J 631 (PC) 
(Question of limits of a particular revenue 
mahal not in question of public right or 
general interest ) Statements of deceased 
petsans as to the existence of a family custom 
are admissible in evidence under sec 32 (4) 
8 Luck 445=«933 O 246 Where the ques- 
tion related to the local usage rclaUng to tke 
deep stream boundary rule, one of the witnesses 
whowas the Ziladar for 36 years stated that 
such custom prevailed from time immemonal, 
that he was told about it by the former 
Sarabarakar and a tenant, both of them, since 
dead Held, that such evidence was admissible 
under sec 32, Cl (4) 146 I C 795=1033 A 

376 See also IQZI P 4^3 (Custom of land 

Jpnure) Statement of deceased as to custom 

Family custom made after controversv— Ad- 
"ussibibty of 42 C. 532=27 MLJ 373 


(PC) Where the question was whether 
certain properly was dedicated to a tfcl/ and 
certain documents which rcJaled 10 the neigh- 
bouring lands and which contained recitals as 
to the character of the suit property were put 
in, Md, that they were admissible m evidence 
undersec 32 (4) 33 CN'.N 432= *929 C. 533 
Sec 32 (S) — Sec 32 (5) only requires that 
the statement tendered in order to be admissible 
under it, must be one made by a person who 
had snccial means of knowing the relationship 
to which It relates, and that it must have been 
made ante Ittem motom These are the only two 
prisrequisites to the admiuion of tlie staiement. 
It u not l^urther necessary that the statement in 
question should also be relevant to the matter 
in issue m respect of which it wasmade It is 
also immatenalwheiher It wasmadein a judi- 
cial proceeding or otherwise 167 IC 3t(>“ 
1937 rC ioi = (i937) 1 ML.J C46 (PCI) 
See also 1939 A bi Recital in deeds how far 
evidence 25 M L.J 373-19 I C 740 Ulus- 
iraiton to sec 32 snows that the relation- 
ship which may be prov^ by the statement 
of a deceased person may be relationship of 
the person making the statement 25 hi L.J 
373 See also 163 IC 770=1936 O 340 
\\unes5cs should not be permitted by Court to 
give theif testimony as to matters whidi could 
not be wnthin their own knowledge without 
first stating the source of their information 
They should be required to prove the state- 
ments relied upon with proper particularity 
and with due attention to the requirements that 
the person making the statement had speaal 
means of knowledge Tiie evidence of a 
family bard as to the relationship of parties is 
finma Jane inadmissible if it relates to events 
long before his birth, as it u hearsay 178 
IC 464=40 PL.R 162=1938 L 303 See 
9lso 189 I C 325 WTiere the question at issue 
is whether a certain person died issueless, a 
statement ofa deceased that that person died 
issueless amounts to a statement relating to the 
existence of a relationship by blood, because 
the question whether that person left a son in- 
volves the question whether there is any blo^ 
relationship between him and the person who 
daims to be his son The existence of any 
rclationslup within the meaning of sec 3* (5) 
mcludes the non existence of such relationship 
If a statement relating to the existence of such 
relationship is evidence under that sub section, 
any statement which implies that there is no 
existence of such relationship between two per- 
soas also comes under that sub-section 291 
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(G) Wlicn llic st'xtcmcnt relates to the existence of any relationship *[by 
blood, marri'igc or adoption] bcluccn persons dcccas* 
or « made in \*t11 or deed tnidc in any mil or deed rcHting to the 

reatinijio ami y n airs, afTiirs of the family to which any sucli deceased person 
belonged or in any family pedigree, or upon any tombstone, family portrait 
or other thing on \\ Inch such statements arc usually made, and when such statement 
^sas made before the question in dispute was raised 


LFG REI 

*Th«e >\-ords >\crc in«crlcd L> Ac WII 
of 1872, sec 2 

KOTES, 

IC 674 = 1941 Pat 205 Statements ofwiincs 
ses in a pnor suit reRardmi; the adoption of 
a party cannot be admitted in esadenee in the 
subsequent suit in respect of the same ques* 
tion of adoption as they cannot be taiil to 
ha\-e been made before the question in dispute 
was raised 55 M 40=1932X1 19O-62ML. 

-?3 = t933 'fad 4t6“('939) 
t '' t-J 227 A statement by a deceased 
peison that there was a mamaqc bemeen him 
and a certain woman IS admissible m CMiJence 
for the purpose of proMnq the legitimacy of his 
children under the provisions of see 32, rub- 
see (5) as a statement as to mamage The 
doctrines of Mahomedan Law do not exclude 
evidence of this nature and (he Evidence Act 
applies 55 A I39“>933 A 329 Statement 
of deceased that hts consent to adoption was 

f urchased, hosv far evidence 39 hi 12 = 18 
C 989, 160 IC 332 = 1936 C I State 
meat of deceased memoen of a family recar 
ding family histoiy and seniority of members 
u admissible t Luck 97=19270 278 S<e 

also 1941 EangLR 443=|()4t Rang 276 
(Statement by a Burman Duddist that hu 
property would go to a particular person) 
Evidence of a mirasi who is a hereditary 
family bard, is admissible to prove pedigree 
58 I A 180=12 L 336=^0 MLJ 583 
■(PC) So also the evidence of a Ilardwar 
purohit 133 IC 874=32 PLR 696 See 
also 176 IC 464=1938 L 303 Entnesmthe 
books of (he priests at a place of pilgrimage 
should be accepted with care The produc 
tion of books before the trial Court is essen 
tial, and the probaUve value of such entries is 
considerably reduced, if they arc not placed 
before the trial Judge 141 IC 622=1934 
Pcsb 78 See also 39 PLR 370= 1937 L 
599 Statement as to commencement of rela 
tionship— If, and when can be admitted 20 
C \\ N 122=21 C L.J 96=27 I C 739 1941 

Lah 73 Fosterage is not relationship wnihin 
this section Hearsay evidence of fosterage is 
not admissible under the section to prove the 
case of fosterage 24 I C 643 Pedtfree — 
Admissibility ir# 30 A 510=5 ALJ 701= 
13C\VN I (PC) See e/fo 37 A 600, 1931 
O 177=8 OWN 349 It IS the duty of the 
party produang a witness on the question of 
pedigree to chat from him, if it is a f\ct, that 
he heard from a person deceased so as to fulfil 
the requirements of sec 32(5) >934 A 117= 

151 I G 338 A pedigree in a Settlement 
Court IS admissible in evidence upon proof that . 
the person making the statement contained in 
the pedigree was dead and bad special means 


of knowledge to I C 199 SIC 72O See 
also 25 I C D23, 105 I C 2b A pedigree filed 
for purposes of preparation of khewat more than 
30 years before, vvhen there was no contro- 
versy in respect of it, 11 admissible under sec 
32 (5) when all the signatories to it are dead 
1461c 1011 = 19340210 Pedigree table re- 
lied on in a suit of 1864 was held to be not 
admissible under sec 32 15 L 688=1934 L 

283 (2) Statement as to relationship made by 
a dead member of the family who had special 
means of knowledge m respect of the rclauon- 
ship oftheparues at a time before the question 
in dispute was raised u admissible to prove cor- 
rectness of the pedigree 1941 Lah 73 A horos- 
cope prepared ante liUm motem by an astrologer, 
dead at the time of suit, whose handwriting 
had been proved by a near relation of his 
and who used to prepare horoscope for others 
in the village and consequently must be taken 
to have special means of knowledge of the 
date of birth of a party is admissible 36 C 
WN 838 See also 174 I C 756-1938 C 43 
A horoscope which is not spoken to either by 
11$ vmter or by one who had special means 
of knowledge as to its correctness is inadmis- 
sible in evidence 38 M 166—24 MLJ 517 
— 19 IC 432, 174 1C 756=19380 43 A 
settlement pedigree can be admitted in 
evidence either under sec 3a (5) or under 
sec 35 If the settlement pedigree is one 
signed by the members of the family, it would 
be Omissible under sec 32 (5) as statements 
of deceased persons as to relationship since 
such statements would be considered to be of 
these persons having special means of know- 
ledge It must, however, be proved that state- 
ments were made by them at a time when 
there was no dispute as to the pedigree set up 
If, however, the pedigree is not signed by the 
members of the family, but is prepared by 
the settlement officer himself after proper 
enquiry and bears his signature, it can be 
adouit^ under sec 35 of the Act, as an entry 
m a pubUc record stating a fact in issue and 
made by a public servant in the discharge of 
his officialduties 4 Luck 39=1929 O 129 
5««Zft»(i937) SML.J 772 (PC) Before a 
pedigree or table of rclaUonsIup can be admit- 
ted m evidence, it must be shown that it u a 
statement made by a person having spec^ 
means of knowledge and made before 
question m dispute had arisen 43 Mys HC 
R 21 = 16 MysLJ 137 Statements made by 
a person who is dead as to the name of her 
mother and other relations (except her husband) 
arc admissible under tec 32 (5)« * charge 

undcrsec 368,1 P Code 120 la 81 = 1929 
S 250 A reatal m a testator s father s vyill 
mentioning the age of the tesUtor is admissible 
to prove the age of the estate 1929 S 250 
&*«tail65lC 523=1936 OWN 1167=1936 
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or in document relating to 
transaction mentioned in sec- 
tion 13, clause (a) , 


(7) \VIicn the statement is contained in any 
deed, will or other document \Nhich relates to any 
such transaction as is mentioned in section 13, clause (o). 


NOTES 

O 170 But sft 4 SLR 2a5=»io IC 067 
(25 M 1O3, 20 C 750, 24MLJ. ag, Toll) 
An entry in the scholars’ register maac by the 
father, since deceased, os to hii son's ageivould 
be admissible 5 O \V N 11111=1920 O 113, 
165 IC 523 = 1936 O 170 So sbo statements 
of deceased s father as to approximate date of 
birth of his son 1G5 IC 523 = 12 Luck 60C 
= 1937 O 170 The words “relating to the 
existence of any relationship” are wide enough 
to include statements alwut the birth and 
death of relatives which events cither commence 
or terminate the relationship A statement in 
a guardianship petition made by a person's 
aunt that he was born on a certain da) and 
that she was hu aunt is admissible in evi- 
dence as It relates to the existence of rela- 
tionship 20 CLJ 621=28 IC 595 State- 
ment as to age of adopted son by adoptive 
mother— Admissibility 149 I C 7Bt=»l93l 

ALJ 318=1934 A aoG (T D) A state- 
ment put m during the mam enquir) b> a 
vaJul on behalf of certain inamdars though not 
signed by them may be presumed to be auth- 
orised and IS admissible as evidence of the 
genealogical table contained therein 55 M 
40=1932 M 198=62 MLJ it6 Statements 
of deceased relatives, senanis, and dependents 
are a dmiss ible, for proving family relationship 
In every case it u a question of fact if the 
person who made the statement had special 
means of knowledge 53 M 40 Statements 
after dispute arose are not admissible ^<25 
ALJ Sot On this clause, tte aho 22 A L 
J 657=4® A 665—1924 A 573 A statement 
by a deceased penon as to the exutence of 
relationship, the person having special means 
of knowledge, and the statement being made 
before the legitimacy of a certain person was 
called m question, is admissible in evidence 3 
Luck 416=1928 O 233 3 Ludt 326=1928 

O 307 Set also 1939 Sind 145 VvTicre the 
statement of witness giving the pedigree u 
found to be inadmissible under sec 32 (5), but 
he deposes to facts which establish such treat- 
ment aa IS contemplated by sec 50, it should 
be admitted to that extent. 151 IC 338=1934 
A 1 17 Statement made in suit in which the 
issue was the same See 7 P 90=1928 P 
113 Though a person cannot claim a title 
under an unprobated will he can rely upon 
a statement contained therein indicating the 
relationship of the parties 7 P 733=1928 
P 459 The English Law with regard to evi- 
dence or matters of pedigree differs in some 
respects from the Indian Law Under the 
Indian Law only such evidence will be admis- 
sible which consists of (i) statemenU by a 
deceased person regardmg relaUonship who 
had speual means of knowledge when the 
statements were made before the question in 
dispute was raised, and {2) hke statements m 
a Will or deed relating to the affairs of the 
family when made before the question in dis- 
pute was raised 110 IC 428 (2) = ig38 P 
539 See also 163 IC 770=1936 O 340 


Under the Engliih law the admusion of hear- 
say evidence m pedigree cases u confined to 
the proof of the pedigree and does not apply 
to proof of the facts which constitute a pedi- 
gree, such as birth, death and mamage, when 
they have to lie proved for other purposes, 
iiie Indian hw ai laid downin sec 32 11 not 
so strict 1931 A L.J 3«8=«93lA 406 (FB) 

Sec. 32 (5) AVD (6) ‘Tauily Pedigree 

Meaning of 1 Luck 700 As ordinanly 

iindentood, a pedigree is an ancient family 
record handed down from generation to gene- 
ration and added to, as a member of the 
family dies or is bom, but a statement drawn 
upon a particular occasion, for a specific 
purpose, by a member of tlie family, is not a 
pedigree in the sense in which it u used m 
sec 32 (6) and has to be treated as a mere 
declaration made by the person who made or 
adopted It iGMysL-J 137-43 MvyHCR 
21 As to the presumption of genuinenns of 
pedigree tables, tee 105 IC Cl, 19-C ^ 
Where there are a number of pedigrees put in 
by the direct ancestors of parties to the case 
and they are alvvayY the same, a fact which 
cannot be due lo chance There is a design 
in the way they are prepared and that design 
can only have been to give the correct order 
17OIC 95o-if)380\S N 1267-1939 Oudh 
17 Entries in Panda's register or note bools 
areadmusible m esadenec upon a question of 
family pedigree but they should be received 
with caution and subjected to severe scrutiny in 
order to guard against the possibility of fabnea- 
lion I51C 625 [30A 510,35 JA 16G-18 
ML.J 424-13 C \N N t (PC)] Sreelsoi78 
IC 950=1938 OWN 1267=1939 O 17 

Pedigree— Admissibility— Proof of — Person 
tnakmg the statement not known See 37 A 600 
— 13 ALJ 817—30 IC 505 See also 30 
A 510 (PC), 8 IC 72B. 21 IC 274. ('937) 
2 MLJ 772 (PC) Objections to the admis- 
sibility of evidence taken at a late «agcin 
litigation are not lo be encouraged The 
proper time to object u at the trial when the 
evidence is tendered 37 A 600=13 ALJ 
817, 30 I C 505 See also 30 A 510 (PC), 
8 IC 274 Statements of deceased mortgagor 
in mortgage deed admissible to prove relation- 
ship 29 1 C 974 PoTidah's bahis are admis- 
sible undersec 32 (5) and (6) and sec 90 only 
if evidence is led to prove the identity, signature 
and handvvTiUng of the wnler The mere 
fact that such bahi is old is no jusuHcation for 
admitting it either under sec 32 (5) and (6) 
or under sec 90 190 IC 597=1940 

245 A purohit s statement regarding relaiion- 
slup u admissible only if it comes within the 
four corners of sec. 32 (5) and (6) or under 
sec 50 of the Act 190 I C 597 — 1940 bah 
245 

Sec 32 (7) — Statements of facts contain- 
ed in a will executed by a Hindu coparcener 
to the effect that the properUcs dealt with 
m the will are his self acquired properties are 
admissible in evidence under sec 32 (7) 
prove the character of the properties But 
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tom lE^' \ 51 ien the stitcmcnt t\ is m-idc hj .1 number 

reWnt lo msuET in "oES penons. and expressed feelings or impressions on 
tion their pirt rclcvint to the matter in question 

///ttifrafiMf 

(d) The question h, whether A wm inufdertd Ij) B , or 

i dies of injunes rrcenTd in a tnnsaction in the course of which she wns rasished The 
question is, whether she was ra\ishrd b> , or 

The question is whether A was IdM b> It under such circumstances that a suit would he 
against li b) As widow 

Statements made by /I as to the cause of his or her death, referring respectively to the murder, 
the rape and the actionable wrong under consideration are rclcsant facts 

(&) The question is as to the date of 1 i birih 

An entry in the diary of a deceased surgeon, regularly kept in the coune of business, stating 
thal, on a giirn day, he attended A s mother and dehsered her of a son, ii a telex anl fact 

(c) The question is, whether A was in Calcutla on a given day 

A statement in the diary of a deceased solinior, regularly kept m the course of business that 
on a given day the solicitor attended d at a place mentioned in Calcutta, for the purpose of con* 
femng with him upon specified business ss a relevant fact 

(d) The question is whether a ship sailed from Bombay harbour on a gtven day 

A letter written by a deceased member of a merchant s firm by which she was chartered 
to ihcir correspondents m London to whom the cargo was consigned, itatmg that the ship sailed on 
a given day from Bombay harbour, is a relevant fact 

(r) The question is whether rent was paid to A for certain land 

A letter from /( s deceased agent to A saying that he had reeciv ed the rent on d / account and 
held It at d 1 orders, is a relevant fact 

NOTES that the person who holds the opinion should 

being a self serving statement it will require be called as a witness Statements made by 
and justify scrutiny m the light of other evi deceased persons after the controversy had 

dence in the case ILR 1937 ^1 ioi9>4j arisen and therefore inadmissible under sec 33 

L W ^2 1937 M 318 See also 1939 Sind are not admissible under sec a8 or under 

143 llie recital m a deed of giB to the effect sec 33 (7} Statements cannot be called in< 

that the executant and her husband have made sunces 8 Luck 443^1933 O 346 Where 
a giA of certain properties to the daughters (he permanent character of a tenancy is in 
as stndhanam at the time of her marriage and issue and the tenancy would be transferable 
that she was otecuting a formal conveyance in only if it were permanent, every transaction 
punuance of the oral directions ofher husband of transfer will be relevant under sec 13 (a) 

IS admissible in proof of the earlier gift in a of the Evidence Act as a transaction by which 

case covered by sec 39 61 MLJ 887 See such permanent right was asserted Statements 

also j6a IC 999 “>I 936 P 315. 1940 M WN supporting such permanent right made bydead 
983=52 L W 440 (Statement as to ace of testa persons m the documents evidencing these 

tor wntten m will by senbe at the instance of transactions would therefore, be admissible 

penons present at the time — and not by testa under sec 33 (7) 45 OWN 590 

tor — not relevant) ^NTiere the validity of an Secs 32 ( 2 ) and 34 — ^The term " book ’ as" 
adoption made by a penon who had two used in secs 32 (3) and 34 of the Evidence 
aurasa sons affected with leprosy is in question. Act implies a collective unity of sheets even at 
the statement contained in the registered deed the time thal the entries come to be made It 
of adoption setting out that fact as the ground connotes an intention that it should serve as a 
for the adoption is admissible in evidence under permanent record But beyond these two 
this clause 54 M 576 — 61 MLJ 19 ideas it is not necessary that it should consist 
Statements made before the sub-regutrar by of a particular number of sheets or that it 
the deceased attestors to a will arc admissible should be bound in a particular way A 
under sec 32 (7) taken with sec 158 but not number of sheets of paper stitched into a 
under sec 33 of the Evidence Act 1933 M book before the entries have begun to be 
WN JI4O See also 165 I C 7 B 5 = ig360W made, each entry covering both the sheets, 

N 1203=1936 O 133 (Statement as to sepa 1 r , the entry beginning on the left page and 
ration and partition among brothers) A state- running on into the right page, and kept by 
ment of a deceased person contained m a deed a creditor as an account of his cash receipts 
of family settlement to the effect that after the and disbursements is a “book ’’ within the 
death of his father a partition was effected meaning of secs 32 and 34, judged by the 
amongst the brothers is a statement wluch is standards prevailing amongst Indians who keep 
not admissible in evidence under sec 32 (7) pnvate boo^ of account not meant for trade 
or under any other provisions of the Act to prove purposes Entnes in such a book are admis- 
separation The statement is obviously in the sible in evidence under sec 32 (4) , and the 
interest of the person who made it and he, entries to be admissible need not necesianly be 
if alue, could not have made use of such an against the pecuniary interest of ibe persons 
admission in his favour nor could his sons do nvsking the entnes 44 467=1936 M,. 

»o 165 IC 785 = 1936 N 1203 = 1937 
O 133 Sec 48 read with sec Co requires 
C.C,iI .-308 
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(/) nie question is, whether /I and B were legall)' mimed 

Ihe statement of a deccued clergiman that lie mamed them under such circumstances that 
llic celebration would be i crime, is relevant 

(5) The question m, whether A, a person who cannot be found, wrote a letter on a certain 
day The fact that 1 letter wTilten by him is dated on that da) is relevant 
{k) The question vs whit was the cause of die wreclt of a ship 

A protest made b) the Captain, witose attendance cannot be procured, is a relevant fact. 

(l) The question is whether a given road is a fwibhe way 

A statement by A, a deceased headman of the village, that the road was public, u a relevant 

fact 

(j) The question is, whit was the price of gram on a certain day in a particular maricet 
A statement of the pnee, made by a deceased Uanja in the ordinar> course ofhii business, 
11 a relevant fact 

(A) The question is whether A, who is dead, was the father of If 

A statement b> A that B was his son, is a relev ant fact 

(!) Tlie question is, what was the date of the birth of A 

A letter from A s deceased father to a friend announcing Uic birth of ,1 on a given da), is a 
relevant fact 

(m) Tlie question is, whether, and when A and B were mamed 

An entry in a memorandum book by C, the deceased falher of It, of his daughter’s marriage 
with d on a given date, is a relevant fact 

(n) A sues B for a libel expressed in a painted caricature exposed in a si op window 

The ouesuon is as to the smulaniy of the cincaiurc ani iw libcllius character The renvirVs 
of the crowd of spectaton on these points may be proved 


33 Evidence given by a witness in a judtcnl proceeding or before an> 
person authorized by law to nV.c it, is relevant for 
Relevancy of certain c\i the purpose of proving, in a subsequent judicial pro- 
cecding, or in a later sngc of the same judicial pro- 
of facta^Uierein Stated ceeding, the truth of the facts wlndi it states, when 

the vvatness is dead or cannot be found, or is incapable 
of giving evidence, or is kept out of the way by the adverse pari>, or if his presence 
cannot be obtained vviihout an amount of delay or expense which, under the 
circumstances of the case, the Court considers unreasonable 


NOTES 

Sec 33 CoNrrRUCTios —Sec 33 must be 
very strictly construed 31 I C 354** 17 Bom 
LK 590 AKdavit of person who died sub- 
sequently and who was not subjected 10 cross 
examination is not admissible 1937 M 507a: 
52 M L J 477 

CONDmONS OT ADMlSSlBlLm OV EVVI>E^CE 
—Per Ma^ Oung, J — ^The power given by 
sec 33 requires to be exercised with great 
eaxe and the Court must insist on strict proof 
before holding that the requisite conditions have 
been satished The Court must also in the 
judgment or preferably in a separate order, 
record the reasons for doing so i R 512 = 
76 1 G 817 1924 R 2og 1930 C 756 S<t 
25 O G 142 — 74 I C SGosio Lah 837, 
1920 L. 542 Under sec 33 before a certain 
evidence given by a witness in a judicial pro- 
ceeding can be admitted in a subsequent judiaal 
proceeding it must be established that the ques- 
tions in issue were substantially the same in 
the first as in the second proceeding It is not 
necessary however that any specific issue need 
have been raised regarding any particular matter 
in issue between the parties but the matter 
must have been in issue between them 49 L 
W 273=1939 Mad 446 = (ig3q) i MLJ 227 
Stt also 1939 Rang 225 The fact that the 
counsel for accused gave his consent docs not 
make any difference 1929 L 542 The pro 
visions of this section are not in any way affeo. 
ted by sec 350 of the Cr P Code tot IG 
483=1927 L 332 (5 L 115 Doubted) Death 


©fwiinesses before completion of cross-etaznma- 
uon— \dmjs5ibihty of deposition m evidence 
asALJ 775-50 A 113 Sts 0/1031 C.WV 
90O On this section, j« also 1924 A 8j, 
1925 R 89 It IS the duty of the Court to 
satisfy itself that the presence of the wit- 
ness cannot be obtained without an amount 
of delay or expense vvilh it considers un- 
reasonable before the statement of the wit 
ness in a previous judicial proceeding can 
be admitt^ The mere slaiem-nt of the 
public prosecutor to that effect is not suffi 
cient There must be independent evidence 
pnma fane the consent of the accused or his 
counsel is presumptive evidence of the absence 
ofprejudice 28 MLJ 3'>g=28 I C 518=39 
M 449 See also 1930 C 756 1930 L 1041, 

1929 L 54"' (the consent of the accused counsel 
IS immaterial) But where a witness available 
before Magistrate whose whereabouts not known 
at the sessions tnal^ — Evidence tendered before 
hlagistrate can be taken into account 33 C 
WN 918—1929 C 765 35 OWN 143 

(witness absconding) Evidence taken in trial 
for dacoity « not admissible in a trial under the 
Arms Act 36 IC 480=10 BurLT 121 
Evidence taken before Magistrate without juris 
diction IS inadmissible in a subsequent trial 
before competent Magistrate 7L.396— 97lC 
752—1926 L 582 As to Statement made before 
enquiring Mag strate, 1926 P 58 Sts also 
35 PL.R 75=1934 L 212 1934 C 766 

Ix-UJSTRATiVE C«S-S — No proceeding w a 
judicial proceeding' vviihin the meaning of the. 
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S. 33) 

Pro\ idcd — 

tint the proceeding was between the same parties or their rcprcscntatii-cs 
in interest ; 

that the ad\cisc party in the first proceeding had the right and opportunity 
to cross-examine ; 

that the questions in issue were substantially the same in the first as in the 
second proceeding 

Explanation — A cnmiml trial or inquiry shall be deemed to be a proceeding 
betw cen the prosecutor and the accused wiUitn the meaning of this section. 


NOTES. 

secuon if It IS conducted by a Court sshichha* 
no jumdiciion to undertake it u 
6i MLJ 120 tSTiere the Munsif, after the 
examination of a witness, returned the plaint 
subject matter was abo\c his pecuniary junidic- 
tion, the endcnceofthe witness so examined u 
not admissible in csidence in the subsequent 
Inal before the Sub-Judge e%cn (hough the 
witness died in the inter\’al and so could not 
be examined afresh 54 M 56: As the person 
against whom proceedings have been instituted 
under sec. 476 of the Cnmmal Procedure Code 
hasnonghtto cross examine svitnesses dunng 
that enquiry, the eNidence of witness in that 
enquiry, who is not forthcoming at the tnal 
started on the result of such inquiry, u not ad 
znusible under see 33 34 I C g6o»>i7CrL 

J 949«*i 8 BomLR 284, aLo evidence given 
in proceedings under see 143, Cr P Code, by 
one defendant for another 3oC\VN 954—93 
10 115—1996 C 705 The deposition of a 
matenal witness which was relied upon by the 
Judge m his summing up the jury, who resided 
witlun the jurisdiction and could be procured 
without unreasonable expense and delay is not 
to be admitted under sec 33 as justice reomres 
that such a wtness should be examined in 
the presence of the accused 31 IC 354“ 
17 BomLR 590 A mere statement of a 
police officer that a witness is a man of an- 
other district and cannot be found is not a 
ViifE'Ciwit growwi fot the lewptwn of evi 
dcnce under see. 33 41 C 601=26 IC 161 

At a sessions enquiry an approver was 
examined in chief but the accused were not 
asked then and there to cross examine him and 
did not in fact dare to cross examine and he 
died before trial in the Court of Sessions 
Held, that it was doubtful whether his evidence 
was admissible under sec 33 and that in 
any case its value was small 18 I C 406=17 
C ^V N 230 Consent of parties to treat 
evidence in another case as evidence in the 
case — Legality See 1914 MWN 930 , 1927 
M 1107=104 IC 518 See also 17 CWN 
230=18 I C 406 In the absence of proof of 
the orcumstances mcntion'-d in the section the 
importing in bulk in a ci\il suit of deposiuon 
of witnesses recorded in a criounal tnal is a 
senous irregulanty 39 B 441=29 MLJ 34 
=42 I A 135 (PC) 5'«aho. 106 PR 1915 
Where the interests arc identical and then the 
object of litigation is to advance a common 
claim, endence given m former judicial pro- 
ceedings can bercccned in evidence under this 
section m a subsequent proceeding ci’en against 
persons not parties to the prenous htigauon. 


98 M L.J 669=94 IC 519 Suit to enforce 
registration of will — Judgment based on evidence 
adduced before the registenng ofheer and 
treated as evidence in the suit by the consent 
of parties — Judgment unsustainable 41 M 731 
=34 Nf L.J 526=46 I C 849 See also 35 M 
LJ 65^=42 M 103 Neither the findings nor 
the evidence in ejectment proceedings m 
Revenue Court are admissible in a civil suit to 
recover possession by a person ejected in toose- 
quence of iht proceedings in the Revenue Court 
loG 1 C 313 = 1928 L 43 Settlement proceed- 
ings before a Settlement Deputy Collector arc 
not judiaal proceedings and so statements 
made therein os to the existence of a custom 
arc not admissible m a subsequent civil suit 
between the parties 4 A^VR 1208-1935A 
187 A and B were jointly tried The depo* 
siuons of witnesses in previous criminal pro- 
ceedings between D ana the complainant are 
not admissible even with the consent of the 
accused s counsel 1928 R 284 In a warrant 
case until the stage provided for in sec 256 ts 
reached the accused has no right to cross- 
examine and consequently the evidence of a 
witness given before framing of the charge is 
not admissible under sec 33 1929 CrC 669 

— 1929 C 832 But see contra 1935 N 8 
Reservation by Committing Magistrate of cross- 
examination of Witness suo motu— -Evidence can- 
not be admitted in Sessions Court 1930 Sind 
54=120 1C 524 Evidence recorded for the 
pwTpoow <sf psocftcdvsv^v vKvdei the Fwjvtive 
Offenders Act is admissible under secs 32 and 
33 in proceedings under Penal Code against 
the same accused 1928 Sind 161 

Sec 33, Proviso — Object—" Representa- 
tive m interest’ — Meaning of 60 I A 336=1933 
PC 302-65 MLJ 479 (PC) The term 
“representatives m interest ’ in ihe proviso to 
sec 33 of the Evidence Act would include per- 
sons who have denved title from another It 
also includes persons having the same interest 
ID the subject matter of the litigation and com- 
prises all persons on whose behalf, though not 
in their names or as representing them, the 
previous litigation was earned on In other 
words, all persons whose rights are litigated 
bona /* by a person virtually on behalf of a 
class, though they themselves are not eo nomi~ 
nees on the record. Will be considered in the 
eye of law as representatives in interest of the 
previous Ltigant 16 MysLJ 77=43 'Iy» H 
CR 113 The words ‘representatives in 
interest” mean that the parties in the second 

E roceeding m which evndencc is tendered must 
e the representative in interest of the parties 
in the first proceeding, or in other words 




2460 Tun Ovil Court Manual (Imperial Acts). (S. 34 

Statements made under special Circumstances 
34 ^ Entries m books of account, regularly kept m the course of business 

arc relevant whenever they refer to a matter into 
Entries in books of vvluch the Court has to inquire, but such statements 
account svhen relevant shall not alone be suflicicni evidence to charge any 

person with liability. 


*€/ Sec 240, Companies Act (VII of 1913) 
and Sch 1, O Vll, R 17, Civil Procedure 
Code, 190O As to admissibility in evidence of 
certified copies of enincs in Bankers’ Books, 
see sec 4 of the Bankers’ Books Evidence Act, 
1B91 

NOTES 

should be persons who denve their title through 
or claim under them or, shorlI> are their 
privies See 33 cannot be applied without any 
reference to the subject matter of the two suits 
The interests involved in each ease must be the 
same or similar to2 IC 713=1927 M 713 
The term “representatives tn interest” mcluacs 
“pnvies in cslale" (as) partners and joint 
contractors 5 P 777 The phrase “represen- 
tative m interest" may not for all purposes 
be 5)non>Tnous with the expression “persons 
claiming under" in sec 11 of the Civil Pro- 
cedure Code 55 M 40=02 ^^LJ ttO In 
seeing wliethet a person u the legal representa- 
tive of another or not for the purpose of ren- 
dering evidence admissible under sec 33, regard 
must be had to the state of afTain when the 
evidence is sought to be admitted Where the 
defendant m a subsequent suit was the natural 
sen of the plaintilT m previous suit and claimed 
in the subsequent suit not as the natural son of 
the plaintiff but as adopted son of a third 
person, held the depositions in the previous 
suits were not admissible 51 M 093=55 M 
LJ 894 (PB) A deposiuon on which there 
was no opportunity at all to cross examine, 
IS not admissible under sec 33 39 L W 34 

= 1934 M 100. Sec 33 does not require that 
the adverse parly should have actually exercised 
hu right to cross examine the witness It is 
enough if he had the opportunity to cross- 
examine on the occasion (8 C N 838, Ref) 
151 IC 683=1934? 413 The true reading 
of sec 33 IS that the adverse party in the first 
proceeding had both the right and the oppor- 
tunity of cross examining and not “the right or 
opportunity to cross examine " 57 I A 14=52 
A 1=58 MLJ 446=1930 PC 79 (PC) 
\Vherc the party was not allowed to cross exa 
mine in a prior proceeding the previous state* 
meat is not admissible in the later suit 58 
MLJ 446 

Expianation — ^The inquiry before the 
Coroner, although it may be a judicial proceed 
ing IS not a proceeding between the prosecutor 
and the accused and therefore the deposition of 
a witness taken in an enquiry before the 
Coroner cannot m the event of the death of the 
witness, be taken into account at the tnal before 
the High Court 35 Bom L R 1090=1933 B 
479 (0 

Procedure — Before the evidence of a person 
viho cannot be found can be admitted undff 
33. there must be a finding by the Court 
that reasonable exertion had been made to find 


him The mere report of the procen-seirer 
that the wilnni cannot be traced is laiuQlcient 
for enabling the Court to base its finding upon 
such evidence 1939 MLR 12 (Cr) It cannot 
be accepted as a proposition of law that it is 
absolutely necessary to examine a qualified 
medical practitioner before evidence can be 
accepted under sec 33 Difference between 
Engluh and Indian conditions regarding faali- 
lics for obtaining qualified doctors pointed out 
3t CW'N 90O-1927 C 679 “IN'here an entry 
appears in a book of account it comes both 
under sec 32, cl (2) and see 34 of the Evi- 
dence Act Tlie only matenal difference as 
between an entry relevant under sec 32 (2) is 
that in the former cise the penon who made 
the entry may be available as a witness while 
•n the latter case he is not ’’ Per ^^uieTJl, J , 
iftSSC 1167=32 C^\N 5C0 
Sec 34 Boosj “ReouMiav htn in the 

COURSE OP BUSIStSS” — MtAVP*0 OP— 14 O'. 

LJ 262=19 IC 53t As to what constuutff 
“regularly kept” accounts and as to the effect of 
irregulantv m keeping accounts, set 95 I C. 
128=1926 N 407, 138 1C 716, 9 O \\ N 
932 See etUo 4 B 576, 13 CLJ 139=8 IC 
81,13 IC 678, 7 IC JOit Sec 34 cannot 
be read as meaning that there mould be 
independent evidence, besides the entnes in 
boolu of account, that such and such articles- 
valued at such and such amount were supplied 
on such aod such date WTiat is necessary to 
be seen m each ease is whether besides the 
entnes in the account books, there is any 
evidence to prove that the transactions referred 
to in the entnes actually took place In the 
case of transactions which are numerous and 
which extend over some length of time it is not 
reasonable to expect independent evidence to 
be given to prove each and every particular 
transaction In such case the genuineness of 
the account books, if they are regularly kept 
in the course of business, Will be the deter- 
mirang factor But mere proof of the correct- 
ness of the entnes in the account books would 
not be enough There must be some evidence 
to corroborate those entnes The evidence of 
the person who wrote the account books and 
m whose presence the transactions took place 
would be the best corroboration Since be 
cannot possibly have independent rccollectiori 
of the various transactions, he may, as provided 
m sec 159 of the Evidence Act, refresh his 
memory by referring to the account books. 
But, it IS not necessary for him to prove that 
such and such articles valued at specific amounts 
were supplied on specified dates If he proves 
the entnes written by him and states that the 
transactions referred to in those entries actually 
took place in his presence or to liis knowledge, 
the effect would be the same Where however, 
the dispute between the parties is confined to 
some particular items only, specific wdence 
may be available and should be insisted upon 
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Illustrattm 

A sues D for Rs l,ooo, and iliovi-s entnes in hts account books showing i? to be indebted to him 
to thu amount Tlic cnlncs are rcles’anl, but are not sufficient without other evidence, to prove the 
debt 


NOTES prove anything There must be proof, not 

to prove tho<c particular transactions Mere only of the books, but of each entry and item 
■general evidence to prove that the account of account 23 LW 272—1926 M 955 See 
booksvvere regularly kept is not enough ao also 1927 L 903, 1930 ALJ 987, 1933 L 
Pat 273=22 PatLT 383“i94« Pat 430 384=34 PLR 46, 176 IC 99=i938ALJ 

The rule that plamtifT’s own statement on oath in 449=t93fiA 353 Where the plaintiff pro- 
support of entnes can be sufficient to support duces account brcks and deposes that they 
the entnes in his Bahies so as to fix the flefen- are regularly kept and arc correct, and he 
dant with liability is applicable only if it is is not cross-examined on the point, his testi- 
found that the plaintiff s books are regularly itiony supported by the account book 15 
kept in the course of business and free from legally sufficient to establish his claim 1933 
any doubt It 11 essential that entnes of all L 212=145 *57 “Account” imphw 

the available Bahies (eg) Rokar, Pakkr and reckoningand totaling and balancing Where 
Kachi, Nakal and Khata relating to the money these arc not done there is no account 1933 L 
claim^ should be filed along with the plaint 212 -Seeafto 10 X L R 44=2310 193 Booksof 
The tendency on the part of creditors (o base account, if no balances have been struck in them 
their claim solely on entnes in Khata Dahi is may be inadmissible under sec 34, but they 
to be strongly deprecated 1939 MLR 216 arc however admissible under sec 32 (2) as 
{Civ ) It is only the account bwks that are pro- entnes or memoranda, made by persons who 
pcrly kept that are admissible in evidence as are dead, in books kept m the ordinary course 
relevant 51 A 519=27 ALJ 115— 1929A of business 30 NLR 192=1934 N id6 
170 A book of account may be said to be “Books” mean sheets of paper permanently 
regularly kept although the book is not entered bound Unbound shceU are not books of 
•up from day to day or from hour to hour as account 15 Cr L J 241=23 I C 193 It is 
the transactions take place 36 C W N 861 hardly proper to stigmatise the books of a 
Account prepared at considerable intervals from respectable firm as books which it is not 
memory or possibly inadequate matenals cannot difficult to fabricate without coming to a 
be treat^ as proof of the actual income and specific finding ibai ihe books produced were 
expenditure of the estate to which they relate as a matter of fact fabricated and without 
almough they may be useful m cases where giving reasons therefor 14 PLT 61 = 1933 P 
they corroborate other evidence 51 M 291= 145 Where a number of blank spaces are left 

^5 mLJ 703 It is a matter of intrinsic m ihcroAer iaAt in different places the conclu- 
evidence as to whether the books in question sionby (he Court that it is unreliable is fully 
were books of account and kept reguWly m justifiM 41 PLR 295 
the regular course of business The only Reuvamcy op Entries in Books op 

limitation imposed by the statute is that the Accowt — See 5 MIA 432, 4 BengLR 
statement, contained in the account books (PC) 31, 13 MIA 365, 16 Luck 36, 3 
“shall not alone be sufficient to charge any N W P 308, 5 W R 24a Such boob can be 
one with liability” The value of the entries used to refresh memory of Witness 29 C 774 
IS corroborative and cannot be used as inde- Such entnes are relevant though not sufficient 
pendent evidence to charge any person with by (hcmselvcs to charge a party with habiliW 
liability 51 A 864 1930 A 38 See also 16 A 161, i8 A 92, i MIA 47=5 WR. 
1930 ALJ 987, 1936 OWN 582, t6 Luck (Pf') 29 They would be good corro^rative 
36 Entnes in account books unless corroborated evidence 23 WR (PC) 27 Such entnes 
not sufficient to fasten liability 1930 ALJ must be corroborated by other evidence m 
987 Proof of accounts see 100 I C 803=1937 order to find a liability upon 22 W R 549 , 
N 177 Under sec 34, the production of 23 WR (Cr) 27 Such entries need not be 
account books alone is not enough to make a made by or at the dictation of a person who 
person liable But it is a question of fact as to had a personal knowledge of the truth of the 
how much evidence is required to create the fact stated i B 610 Entries in account boob 
liability when taken together with books of are relevant as admissions against the party 
account Every case shall have to be decided even when the entnes are written by his 
on Its own ments In a case where the witness, agent 38 G W N 861 The noting of the 
who produces the account boob, u reliable items in an account book kept regularly by 
and has personal knowledge, the Court may a mam/a in whose presence the money was 
accept his statement as enough proof combined not paid is no evidence 1923 L 431 (i). 

with the boob of account In cases however As to what constitutes being kept in the re- 
in which the witness is not reliable at all, the gular course of busmess, see 4 B 576. 
Court would require more proof 1937 Pcsb Although the actual entnes in boob of ac- 
103 If m addition to the production by the count are relevant, the book itself is not 
plaintiff of account books regularly kept in relevant to disprove an alleged transaction 
the counc of business, there is evidence of by the absence of any entry concerning 11. 
witnesscswho provea number of items claimed 10 C 1024, 30 C 24 But see eonlra 1924 
by the plaintiff, the requirements of sec 34 N 22 in whiii it was held that the absence 
are fulfilled 35 P L R 539 Merc produc- of an entry in an account book is relevant 
tion without more of account boob, does not fact admissible in evidence (4 C 207, 
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Statements made under specsal Circumstances. 

34 * Entries in books of nccount, regularly kept in the course of business 

arc relevant whenever they refer to a matter into 
Entries m books of wluch the Court has to inquire, but such statements 
accounMvhen rcJesani shall not alone he sufiicicnt evidence to charge any 

person with liability. 


LEG REF 

^Cf Sec 240, Companies Act (VII of 1913) 
and Sch I, O VII, R 17, Ci\il Procedure 
Code, 1908 As to admissibility in evidence of 
certified copies of entnes in bankers’ Books, 
set see. 4 of the Bankers’ Books Evidence Act, 
1891 


should be persons who derive their title through 
or claim under them or, shortly are their 
pnvics Sec 33 cannot be applied vvilhout any 
reference to the subject matter of the two suits 
The interests involved in each case must bethe 
same or similar 102 I C 713 — 1927 M 733 
The term “representatives in interest” includes 
“pnvies in estate” (as) partners and joint 
contracton 5 P 777 The phrase “represen- 
tative in interest” may not for all purposes 
be synonymous with the expression “persons 
claiming under” in sec 1 1 of the Civh Pro- 
cedure Code. 55 M 4o«C3 MLJ 116 In 
seeing whether a person u the legal representa- 
tive of another or not for the purpose of ren- 
dering evidence admissible under sec 33, regard 
must be had to the state of affairs when the 
evidence is sought to be admitted Where the 
defendant in a subsequent suit was the natural 
son of the plaintiff in previous suit and claimed 
in the subsequent suit not as the natural son of 
the plaintiff but as adopted son of a third 
person, held the depositions in the previous 
suits were not admissible 51 M 893—55 M 
®94 (PB) A deposition on wmch there 
was no opportunity at all to cross-examine, 
13 not admustble under sec 33 39 L \V 34 

“1934 M 100, Sec 33 does not require that 
the adverse party should have actually exercised 
his right to cross examine the witness It 1$ 
enough if he had the opportunity to cross- 
examine on the occasion (8 C W N 838, Ref) 
151 I C 683=1934 P 413 The true reading 
of sec 33 is that the adverse party in the first 
proceeding had both the right and the oppor- 
tunity of cross examining and not “the nght or 
opportunity to cross examine ” 57 I A 14=52 
A 1 = 58 MLJ 446=1930 PC 79 (PC) 
Where the party was not allowed to cross exa 
mine in a prior proceeding the previous state- 
ment IS not admissible m the later suit ^ 
MLJ 446 

Explaxation — The inquiry before the 
Coroner, although it may be a judici^ proceed- 
ing is not a proceeduig between the prosecutor 
and the accused and therefore the deposition of 
a witness taken in an enquiry before the 
Coroner cannot in the event of the death of the 
witness, be taken mto account at the trial before 
the High Court 35 Bom L R 1020=1933 B 
479 (!) 

Procedure — ^Before the evidence of a person 
who cannot be found can be admitted under 
33. there must be a finding by the Court 
that reasonable exertion had been made to find 


him Tlie mere report of the proceit seiver 
that the witness cannot be traced is insufSaent 
for enabling the Court to base its finding upon 
such evidence 1939 MLR 12 (Cr) It cannot 
be accepted as a proposition of law that it is 
absolutely necessary to examine a qualified 
medical practitioner before evidence can be 
accepted under sec 33 DifTeTcnce between 
English and Indian conaittons regarding facili- 
ties for obtaining qualified doctors pointed out. 
3t CW'N 908=19270 C79 “WTierc an entry 
appears in a book of account it comes both 
under sec 32, d (2) and sec 34 of the Evn- 
dence Act The only matenaf difference as 
between an entry relevant under sec 32 (2) is 
that in the former case the person who made 
the entry may ^ available as a witness while 
m the latter caie he 11 net ” Per ^/uirr/i, J , 
»n55C 1187=32 OWN 580 
Sec 34 Boou “Rzouiarlv kept w the 
COURSE OP business”— Meaning op— i4Cr. 
LJ 262=1910 53t As to what comblutef 
“regularly kept * accounts and as to the effect of 
irregularity m keeping accounts, su 05 I C 
128=1926 N 407, 138 10 7«6, 9 OWN 
932 See also 4 B 570 13 CLj 139=8 IC 
01,13 10 670, 7 1C 1011 Sec 34 cannot 
be read as meaning that there should be 
independent evidence, besides the entnes in 
books of account, that such and such articles- 
valued at such and such amount were supplied 
on such and such date What is necessary to 
be seen m each case is whether besides the 
entnes in the account books, there is any 
evidence to prove that the traiuaetions referred 
to in the entnes actually took, place In the 
case of transactions which are numerous and 
which extend over some length of time it is not 
reasonable to expect independent evidence to 
be given to prove each and every particular 
transaction In such case the genuineness of 
the account books, if they arc regularly kept 
in the course of business, vvill be the detcr- 
mming factor But mere proof of the correct- 
ness of the entnes in the account books would 
not be enough There must be some evidence 
to corroborate those entnes The evidence of 
the person who wrote the account books and 
in whose presence the transactions took place 
would be the best corroboration Since he 
cannot possibly have independent recollection 
of the vanous transactions, he may, as provided 
m sec 159 of the Evidence Act, refresh his 
memory by referring to the account hooks. 
But, it IS not necessary for him to prove that 
such and such articles valued at specific amounts 
were supplied on specified dates If he prov^ 
the entnes written by him and states that the 
transactions referred to in those entnes actually 
took place m his presence or to his knowledge, 
file effect vwould be the same Where however, 
file dispute between the parties is confined to 
some parhcular items only, specific evidence 
may be available and should be insisted upon. 
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e-bc 


NOTES 

to prwe tho^ panjcular iramaclion*. Xtere 
■ccafT i i c\-idence to ptwe that the accouM 
books tvert rretJarb kept u not enouch so 
Pat. S73»r2 Pat.L.T 353 = 10*1 Pat. 430 
Tbe ru3e that pUmtiET* otsti lUleinmt on oath m 
rjpport of ectnc* can be tuPjaent to lunport 
the ectne* la hu Bahia 10 as to fui the defen* 
dant mth liabilit> u appheabJe onl) if it u 
found that the plainuff s books arc rr^larlj 
kept m the course of business and free from 
ao) doubt. It u essentia] that mine* of all 
the asallable Bahies (r ; ) Rokar, Pakli and 
Kachi, Nakal and khaia rclaun? to the monc> 
rl«imM should be filed alone tvith the plaint 
Tbe tendency on the part of creditors to base 
their claim soIeI> on entnn in Khata Bahiu 
to be itrongh dqsrecated 1039 M L.R ei6 
(Ci% ) It IS on!) the account books that are pro- 
perly kept that are admusible in CMdence as 
iclesant. jt A 5>9*a7 A L.J U5=t9-‘9A 
170 A book of account nta> be said to be 
te^Urly kept although the book u not entered 
tip from day to day or from hour to hour as 
the transactions take place 38 C W N OCi 
Account prepared at considerable inters'als from 
memory or possibly inadequate matenab cannot 
be treated as proof of the actual income and 
exMnditure of the estate to vshich they relate 
although they may ^ useful in cases where 
they corroborate other esidence 51 M 291 = 
45 M L 3 703 It IS a matter of intnnsic 

evidence as to whether the books m quesuon 
v,en books of account and kept regularly in 
the regular course of business The only 
linutation unposed by the statute u that the 
statement, contained m the account books 
“shall not alone be sulTicient to charge any 
one with liability The value of the entries 
IS corroborative and cannot be used as inde 

n dent evidence to charge any person with 
ihty 5: A 864=1930 A 38 Sti aUo 
1930 ALJ 987, 1936 OWN 582 I G Luck 
36 Entries in account books unless corroborated 
not sufficient to fasten liability 1030 ALJ 
987 Proof of accounts sit too IC 603=1937 
N 177 Under sec 34 the production of 
account books alone is not enough to make a 
person liable But it is a question of fact as to 
now much evidence is required to create the 
liability when taken together with books of 
account Every case shall have to be decided 
on Its own merits In a case where the witness 
who produces the account books, is reliable 
and has personal knowledge the Court may 
accept his statement as enough proof combined 
with the books of account In cases however 
in which the witness is not reliable at all, the 
Court would require more proof 1937 Pesh 
103 If m addition to the production by the 
plaintiff of account books regularly kept tn 
the course of business, there is evidence of 
Witnesses who prove a number of items claimed 
by the plaintiff the requirements of sec 34 
arc fulfilled 35 P L R 539 Mere produc> 
tion Without more of account books, does not 


prove anvlhnq There miin be prtyvf, not 
only of tSebook*, but of each rntn and item 
ofaccruni 23 L.\l 272 — 10*6 M 0^5 ^ 

«f» 1027 I.. 003 1930 A LJ 0O7. 1033 L. 

364 = 34 PL.R 46 176 I C. 00=103*1 VUJ 

5 40=1036 A 353 NSTicre the plainiiiT pn> 
uccs account books and depi-^e* that they 
arc regularly kept and arc correct, and he 
IS not cToi*.exammed on the point, hw testi- 
monv supported b\ the account bimk is 
legally suihcimf to establish his claim 1033 
L. 212=145 *57 “\ccount" implies 

reckomngand total mg and balanong Uliere 
these are not done there IS no account >033 L. 
212 10 N E.R 44 = 2310.103 Ikyiksof 

account, if no balance* haie been struck in them 
may be inadmissible under sec 34 but they 
are however admissible under sec 32 (2) as 
enine* or memoranda made by I'crson* avho 
are dead m book* kept m the oruinara course 
of business 30 \ UR tg. — >934 106 

• Books mean sheets of paper iKmianently 
bound Unbound sheets arc not books of 
account J5CrLJ 241—23 IC 103 It is 
hardly proper to stigmai «c the lxK*ki of a 
respectable firm as books which it 11 not 
difficult to fabricate wiiliout nniing to a 
specific finding that the iHwks producetl were 
as a matter of fan fabricated and without 
giving reasons tlierefor la PLT (11-1033 
145 Where a number of blank spaces are left 
an tUerefoT taAi m tliffctent places the eonclu* 
Sion by tlie Court that it is unreliable is fully 
justifira 41 r L R 205 

RElJtvA^t:Y or Entries in Books or 
Account —>S'« 5 MIA 43a 4 Beng 1. R 
(PC) 31 13 MIA 3G5 iC luck 36, 3 

N W P 308 5 W R 342 buch books ran be 

used to refresh memory of witness 29 C yyj 
Such entries are relevant though not siilhcient 
by iliemvrhes to charge a parly with liability 
16 A iGi 18 A 92 I MIA 17=5 R 
(PC) 29 They would be good corroborative 
evidence 23 WR (PC) a? Such entries 
must be corroborated by other evidence In 
order to find a liability upon 22 W R sjn, 
23 WR (Cr) 27 Such entries need not be 
nude by oral tnc dictation of a person who 
had a personal knowledge of the truth of the 
fact stat^ t B 610 rnUves in account book* 
are relevant as admissions against the party 
even when the entries are written by his 
s^ent 38 CWN BGi The noting of the 
Items in an account book kept regularly by 
a muntn m whose presence tlie money was 
not paid 13 no evidence 1923 L 431 (i) 
A* to what constitutes being kept m the re- 
gular course of business, see 4 B 57C. 
Although the actual entries in books of ac- 
count are relevant, the book itself is not 
relevant to disprove an alleged transaction 
by die absence of any entry concerning it 
10 C 1024, 30 C 34 But see eontra 1924 
74 22 in which It was held that the absence 
ofan entry m an account book is relevant 
Diet admissible in evidence (4 C.IV.N 
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35 An cnlr> in nny public or other oflTicnl book, register or record, stnting 
a fact in issue or relevant fact, and made by a public 
RelcNancy of entry in servant, m the discharge of his oflicial duty, or by any 
fomSiccof duT, P'niO" in pcrfbnnancc of a dut) spcciallj cn- 

joined by the law of the country in vnIiicIi sucii book, 
register or record is kept, is itself a relevant fact 


NOTES. 

Foil ) Jama tcastl bah papers — Admissibility 
of Ste 5 R 243 7 \ST\ 533 »7 C 

118,32 C 582 46CLJ 253=i<)27C Os'! 
Jamabandt papers — Admissibilily of Stt C 0 
LR App 6-' 14 N\ R 473 9 " 45‘i ‘ 

NWP App G5 22 R 25G, 22 WR 207. 
Ibid 540, 23 R 456, 20 WU 142 (171), 
1928 P 429 (are in Uic rftUire of account 
books and ndnvissible) As lo zamindan 
papers, see ig Pat 398=1940 Pat C22 
\\berc a number of blank spices are left in the 
Tokar bah in different places the conclusion by 
the Court that it is unreliable is fully justified 
184 IC 858-41 PLR ''95=>939 Eah 412 
Jtttbakt papers, not idimssible, unless party 
sought to be bond was shown to base agreed 
tlicrcto 9 W R 274 As to Dafit entries, ire 
41 PLR 373”‘939 Lah 438 

OBjccTtovTO Admbsibiutv — /\n entrj in an 
account book is in admission by the maker 
thereof m his o^'<'Tl favour and it u accepted as 
evidence only if it strictly complied with the 
rceiuirements of being kept regularly and m the 
oratnary course of business 1932 L 4I7“33 
PLJ 745 fllfo 1940 O \t N 555=I9|0 
OudTisOj here entries in certain books of 
account are proved to be in the handwriung 
of a person since deceased, any objection to 
their admissibility on (he ground that they were 
not proved to have been kept in (he regular 
course of business ought to be taken at the time 
of trial 32 I C &5=I7 CrLJ 73 (M) 
Account books are sufTiciently discredited if a 
certain number of entries therein arc proved to 
be bo^s by independent evidence which 
precludes the possibility of error or accident 
I9"8 pc 39»=54 MLJ 208 (PC) As to 
the effect of failure to produce account books, 
s«176IC 675=1938 N 254 

Secs 34 and 35 — Batwara Khasra is 
admissible 1932 P 447 (39 I C 491, Foil), 

15 P 5O4 Balnara papers see 1923 C 261, 59 
I C 963 Purohit s books — Entries in puro- 
hit s l^ks as to the relationship of the pdgnms 
are admissible »n evidence 30 PLR 1922 
Ism navast papers, i e , returns submitted by the 
police in respect of lands held by Chatu.aU 
are admissible 9 AV R 158, 8 B L R >504, 14 
MIA 259 8 W R 232 Settlement hekan 
and oiiar gha papers how far admissible, see g 
^V R 239 As to entnes in Settlement Regis 
ter,f«LR 5 A 116 (Rev) 1936 L J14 
As to AastaJoorf papers see g WR 105 As to 
Kaaungo papers, see 7 NS U 533, 2 NV R (Act 
X Rul ) 13 8 NV R 517 RecordKif right and 
jamabandt papers 31 NLR (Supp ) 202=163 
IC 179=193® N 71 Sankam papers 1936 
P 400 See also 1936 P 142 As lo hat ckttta 
books, see i Jur (N S ) 358 As to Hudabondi 
papers, «« 55 C 1167=1928 C 854 Register 
of pargana watandars 39 Bom L R 288 
Entry in the register of powers of attorney 43 


C NN N 907 As to income tax papers 1 eld 
admissible against and not m favour of the 
person whom they may concern jeegW R 275 
As to kauc-ma papen see 2 BLR App 37 
Set also C \I I A L8 An entry made a consi- 
derable lime ago by the patwan in village 
papen, would be treated is an entry in a 
public document miintained in the course of 
business 1939 R D 325=1939 A.\N R, (B R-) 
277 Aslo Bankers* see Bankers’ Books 

Evidence Act (Will of 1O91) ^Ns to books of 
Post OlTice Savings Bank, see Act I of 1893 

Sec 35 Scope — 5'rr43BomL.R 432 = 1941 
PC 21 (PC) An entry in an ofliaal record 
u admtuible if it states a relevant fact It is 
not necessary for the admusibility of the entry 
that It should relate to a fact known to the 
public officer recording It 37 S L.R 101=1933 
btndsi^ As to admiuibtliiy of statement con- 
tained in public document, 1925 P C 170= 
50 MLJ 120 (PC.) Document nciiher 

shown to be prepared by public scrviuii nor 
shown as forming the act or record of public 
ofllccr u admissible 1930 A 26 The words 
“an entry” in sec 35 efibe Evidence Act are 
not intended to apply to the epmons ef pMu 
ffftnt based on or inferences drawn from the 
allegations made before them m the course of 
inquiries conducted under sec 201, Cr P Code, 
or under O c6, C P Code 1934 L. 890 Set 
also 165 IC 826=1936 L 37 Upon the 
question whether a latukdar was a convert to 
Islam or was a chief of a Rajput dan, it is 
permissible and important to prove that the 
fact of such conversion was unknown to the 
distnet and local officers and was not ascer- 
tainable from anything to be found in offiaal 
publications 1939 O L R, 553 = 183 I C 662= 
44 C N\ N 66= 1939 P C 249 (PC) A book 
of copies of communications sent by the Col 
lector to V arious subordinate officers, maintained 
m the Collector s office, that being the preva- 
lent official practice is itself an offiaal register 
vvitbm the meamng of sec 35 of the Act, and 
a pubbe document under sec 74 A cerufied 
copy of such a document is clearly madmissible 
In evidence, and should not be rejected as 
being a copy of a copy 1939 MWN 841 An 
entry m the register of powen-of attorney 
maintained by the registering officer under the 
Registration Act, is undoubtedly relevant under 
sec 35 to prove the contents of the power of 
attorney The abstract ,of the power which 
appears in the entry is made by the Sub- 
Registrar in the discharge of his offiaal duty, 
and the Court is encitl^ to presume its cor- 
rectness 43 CWJ4 907—70 CLJ 5=1939 
Cal 569 

I^TTERS PASSING EETWEEN OFFlCaAl^ BEFORE 
FINAI. DEmON IS REACHEI>— AoUISSIBnJTY’ — The 

very wording of sec 35 conveys the idea ofa 
du^ imposed upon the maker of the entry by 
law or his offiaal posiUon to record the 
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infonnation he possesses or has gathemJ in an 
oTiaal document of the nature desenbed 
therein It furtlicr imports that the cntr> will 
be of a pennanent nature and thus excludes 
all such ivnungs as are mercl) of an epheme- 
ral character, and in so far as ihry do not in- 
corporate the result of penonal inquiries they 
are not intended to be used for re'^crence in 
future Anoilier idea which runs underneath 
this section is that the person making the ciHr> 
should be such as is imested with authont> 
to record a decision which, so far as the matter 
before him is concerned, Will be final It thus 
excludes all \scws express^ Iwfore the final 
stage IS reached and makes only those deci- 
sions relesantwhich constitute the final word in 
the matter Hence letters which lia\e passed 
betiseen thc\anoui oEQaats cannot be admitted 
under sec 33 so as to make the renurks made 
therein as legal evidence m the case, and if the 
final conclusions arriscd at arc recorded in the 
settlement papers, those arc the only documents 
which can be admitted m esidcnce 38 P L R 
748*11936 L 37 Sit clso 1939 M \V N 8|i 
lLLt.TntATT\'E Case LAW —Entries m public 
records consequent upon a decree arc admusi 
blc under sec 35 iG P 358-18 PLT 357-* 
41 C \S N 577 »«Q 37 P C 63-(I937) 2 M LJ 
D3t fP C ) Tlie depositions of witnesses m an 
heirship inquiry under sec 71 of the Bombay 
Land Resenue Code are inadmissible as sub- 
stantise evidence relating to title but they might 
be used as corroborating or contradictinc; the 
witnesses examined in the case 35 Bom L R 
Ii8ai44 1 C 443-1933 B 136 So also 
fanuly traditions records by seiilement officer 
163 IC 770=»I936 O 340 R ^2 of the 
Madras Registration Rules requires (he Regis- 
trar to place on record a summary of the evi- 
dence taken by him when enquiring under sec 
41(3}, Registration Act, into the execution of 
a will or authority to adopt This summary 
would be admissible, guantum caltal, under sec 
35, Evidence Act 1933 MWN 1148 ^^'here 
a deposition of a witness had been recorded 
in the ordinary way, that record and not an 
abstract of the evidence in the iudgmetit, is 
the proper evidence of the statement, but 
where the Court has acted upion an oral ad 
mission and recorded in its judgment which 
constitutes the only official record of it, it 11 
admissible in evidence under sec 35 1933 M 

184=143 IC 548,40 LW 310 The report 
of a Municipal oveneer as to when the cons- 
struction of ehaija took place is inadmissible in 
evidence 36 I C 670=12 A L.J 740 As lo 
Municipal register of births and deaths, tie 159 
IC 190=1936 ALJ 404=I936 A 218,1939 
RD 80=1939 A\S R (DR) 4, 1940 Mad 
283 WTiere the copy produced is that of an 
entry in the register of births and deaths kept 
by the Circle Regutration Officer under para 
306 of the Police Regulations, it is a copy ob- 
tained from a public office and is a copy of a 
public document within the terms of the Lvi- 
dcnce Act and is hence admissible in evidence 
1940 R D 6=1940 A IS' R H) 15 
= 1940 A L.J (Supp) t Municipal register 
containing entnes as to ownership of properly, 
1^ I C 867=1936 L gC*) A reatal in the 
order of a President of a Union Board is not 


admissible under sec. 35 or sec 13 unless such 
PiTSident has been examined with regard to 
the fact mentioned m his order 131 I C C54 
= 1931 M 487 A letter of the ^vcrnmenl 
of India inwhich Anaeslfuitne ts included m the 
list of recognised preparations is not admissible 
in evidence 43 I G 166=33 PSS’R 1917 
(Cr) Tlic Municipal reguter in which birtlu 
and dcatJis are registered is admissible in evi- 
dence as It n kept by a public servant in 
the discharge of his duties 148 IC 418=11 
OWN 416=19340 1C7 , 177 I C S« 7=»938 
C 120 , 1939 A \N R (B R ) 4 Set also I L.R. 
(1937) N' 30 j =«937 N 264, 54 L-W 4 ««“ 
175 IC 263=1938 A 242 An entry made 
in a choukidar’s register ofbirths and deaths is 
not admissible m evidence if it neither purports 
nor u proved to be signed by the station 
Vinter, the register not being one directed to 
be kept by any law 23 O C 250=54 I C. 
166, 23 L.\V 603=95 IC 1005=1926 hL 
985 (Birth register) Hie llalh-htta of the 
ChauMar containing the date of birth of a 
person is admissible m evidence to prove the 
age of a person though the entry mas made 
b> the dffadar, the chauhdir being illiterate 
14 PLT +41-1933 P 273 Register of 
information at pargana watandars 39 Dom 
LR 288 Entries m village crime book 
lER (1037) N 3 » 5 -«D 37 N 17 (FB) 
Entnes in public record consequent on a 
decree are admissible 16 ? 258=41 CRN 
577-1937 PC C9 (PC) S(t also 1939 
PWN 577 = 1939 Pat 591 Police recortu. 
•937 N 17 (t U ) Entry m death register 
proved (o be prepared in a somewhat 
casual way is of little value 1930 C. 
636 Entnes in a death register are at 
b^t reliable only with regard to the date 
of death and the fact of death It is not safe 
to rely on lliem for the purpose of proving 
(he religion of a particular person in a case 
in which there is much confiicting evidence as 
(o his religion 193J M 630*67 MLJ 389 
An entry m the scholars register made by 
the father since deceased as regards his son’s 
age IS admissible under sec 35 of the Evidence 
Act as one made in a public register made by 
a public servant in the discharge of his official 
duty 11410801 — 19290 II3,28NL.R. 
127=15210 1042, laMysLJ 133=39 Mys. 
H C R 40G School certificates duly prepared 
according to authority are admissible in evidence 
149 I C 660=1934 N 44 Evidentiary value 
of entry as to age m School Reguter, and the 
same m Birth Reguter, compared 14 L 473“ 
34 P L R 820=1933 L ^tt also 164 I C. 

751=38 PL,R 69=1936 L 598, 194 IC. 
824=1941 Cal 4i = ILR (1941)1 Cal 234; 
14BIC 418.19340 167, ILR (1938)20 A57 
=42 CWN 855=19380 641 Per Mukhtr^ 
jta, J — A school reguter containing an entry 
as to the age of a student is undoubtedly 
adtnusible in evidence to prove hu age but 
Riucii value cmnot be attached to it if it is 
not clear on whose statement the age was re- 
conled 1911 Cal 41 = 72 C L.J 20S , 194 ! 
Pfsh 38 Ihe entries as to the age of pupils 
in the High Sdiool reguters though th^ 
might liavc been merely copied from the 
Secondary School reguters arc adnmsible 
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under see 35, as cnlnes made Ly a public 
ser\ant m public a or official register in the 
discharge of his ofTiaal dut> Whether he 
had any special means of Vnouledge so as to 
make the entry relcsant under sec 32 (5) 
of the Act docs not affect the admmibihty of 
the entry under icc 35 though it may atTcct 
Its value Sec 35 stands b> itself independently 
of sec 32 (5) 186IC 613=1910 NL.J 150 

= 1940 Nag 217 Sft also igji I’esh 38 An 
■emplo>cc m a school other than a Gosemment 
or a State school u not a public ‘sersant and 
any entry in its register made b> him is not 
one made in a public or official register by “a 
public ser\anl” in the discharge of hu official 
duty Hence entries in registers of schools other 
than Gosemment or State schools arc not 
admissible in evidence under sec 35 (1935 

Oudh 41 R), 1940 RangLR 4Qi>=igt 1C 
21 = 1940 Rang 191 d’craboILR {1941) 1 
Cat 234 See 112 IC O34 as to admiuibility 
of settlement pedigree The familv pedigree 
which accompanied a statement by certain 
memben of the family m an inam enquiry of 
1865 and tuo of uhich ucre enclosures to 
reports by the Collector to the Board of 
revenue under the Court of \\ ards Act are rele- 
vant and admissible under sec 35 in a later 
proceeding 55 M 40=139 1C 681=62 
AILJ ti6 See else 1939 RD 20=1939 
AWR (BR) 127 \ statement made by 

the father of the child in the Vaccination 
Register which is giien three sears after the 
birth of the child is not admissible under 
sec 35 of the Evidence Act for the purpose of 
proving the paternity of the child 1929 
M WN (^6 Lntry of records in nattie Slate 
See gg IC 307— {927 B tt-gO Dorn L.R 
716 hlutauon register, w 1 Luck 529 , 1926 
O 594 The entry m a suncy record or 
ifieual raises a presumption (hat (he particulars 
recorded therein vicre right but such presump- 
tion may be rebutted 13 P 589=39 C\\ N 
41 = 1934 PC 182=64 MLJ 450 (PC) See 
also 1933 P 671 Sur>ey register 98 I C 166 
= 1926 R 204, 31 CW N 419=1927 C 345 
40 C WN 821 Admission of parties recorded 
in settlement proceedings la Pat L T 929 
A Khasra Pamoisk prepared under the orden of 
Government is relevant under sec 35 40 

PLR 298=1938 L 751, 193S L 440 A 
lotitara khtsra is not a public document within 
the meaning of sec 35 of the Esidence Act , 
but if It had been prepared under the provi- 
sions of the Estates Partition Act by the Deputy 
Collector in the di'charge of his official duty 
It IS admissible as a pubbe document 7 P, 85 
See also 1938 P 333 = i7o IC 187, 1937 P 
463, 18 PLT 464=171 IC 732=1937 P 
567, 40 PLR 693=1938 L 440 BuTwara 
record is not conclusiie evidence but merdy 
evidence under sec 35 Evidence Act, as an 
official record It is of sveak evidence when it 
conflicts with the record of nghu 61 C 302 
38 CWN 268-1934 C 488 As between 
TTidtajA map and Revenue Sunh map, the latter 
is more accurate and should be relied on to 
determine boundaries 9® I C 1027=1926 P 
385 See also 1937 P 4^3 . ’7 P I20— 1938P 
81 (SB) (Appraisement record) WTiero the 


Thik and retenue suncy mapi differ and the 
riiak map agrees with the local landmarks, 
the riiak map and (he boundary ihmsn in it 
can be accepted m preference lo the revenue 
sunc> map and the boundary ascertained by 
the pleader commiuioner upon its basis 73 
CL.| 47. 1939 PWN 7oo-«t939 Pat 591 
(Deasion in settlement proceedings), 1937 P 
561 (Rond cess return); 1939 R U 325 (Pat- 
wan papers) , 30 C IN N 089=1926 C. C62 
(Rccord-of nghts) , 1926 N 161 (Paerpa'raka) , 
1929 L 328 (Katardliar paper) , 1920 C 290 
(Map prepared for the purpose of partition), 

1926 O 80, 1930 O 97, 1929 O 134 See 

eontra 1928 C 893 (Guardianship certificate) 
See also 1934 A L.J 318=1931 A 406 (FB) 
Remarks made b> sur\e> ofticcr at tlie lime of 
inspection of a village 2 Luck 4=9810 87C 
See abo 43 Bom I^R 432 = 19(1 PC 21 (PC) 
(answers to questions given in Wilson's Manual) 
Acanal pateki is very good evidence of posses- 
sion and IS admissible to prove khas posses- 
sion Tlie canal authonlies grant parcha for im 
gation of the land to those persons whom they 
find in possession of land and ilie has there- 
fore great estdenftary value 1941 PWA 428 
Entnes m revenue documents are not conclusive 
but tlieir importance in a case for pci$ses.sion 
cannot be denied 8 R 55C~t93i 4® As 

the law does not require valuation to be given 
in the register of record*of nghu the entries as 
10 valuation are irrelevini and therefore mad 
missible under lec 35 14G IC 152-1933 N 
310 A tei^sler of tent sutb would be admissible 
m evidence under sec 35 of the Evidence Act 
as vvTitien bv a public servant m the discharge 
of hu ofBaal duty 71 C L.J 504=1940 Cal 
530 Where a hand vvniten /frfi^rre u prepared 
under a form presenieJ bp rales framed tsrdrr the 
Courtef Metis Acl,\t is admissible in evidence 
under sec 35 1C9 IC 757=1940 A N\ R- 

(H C ) 300=1940 All 353 A process serrer t 
report of the givvng of possession of propert) in 
rvecuUon u a public record of an official act, 
and IS admissible in evidence without his being 
called as awitncss 42 P L.R 288 = 1940 Lab 
312 Pwm/>/io/i rrgutmn Government hospitals 
IS admissible though handwriting of the entry 
IS not proved 1 LucW 203 103 IC 512 — 

1927 O 310 Entry m 11W16 ul-ori IS admissible 
in proof of custom— Admissibility does not 
depend upon verification of uajib uJ-arz by pro- 
prietors 1927 O 608 See abo lot IC 

t Luck 73 An entry as to ownership m 
"ford bagkat ' 1$ admissible but is not admissible 
when It does not appear who made the entry 
14 R D 414 An entry in Mouzawan Register 
u admusible as regards title to land 58 C 838 
=60 MLJ 142=35 CWN i73=«93i PC 
r (P.C) See abo 1937 P 463 (Sifton s Settle- 
ment Report) Report of Government Offices, 
nature of 13 P 517 Pobcc records of levy of 
punibve tax — Value of, as record of title 1934 
L 883 hhasta Peimash of Municipality — 
Value of, as record of title [Ibid ) Discrepancy 
between Gangetic Survey Map and later 
Cadcstral Survey Map — Preference 1933 P 
67* PflncAnamuj, contaming confession, how to 
beused 144 IC 772 = 1933 Sind220 See abo 
*939 M W N 463 First information report 
t^en down by pobce officer — \dmissibihty and 
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under see 35, as entries made by a public 
scr\ant in public a or official register in the 
discharge of his official duty Whether he 
had any spcaal means of knovkledgc so as to 
make the entry relevant under sec 32 (5) 
of the Act does not a/Tcct the admusihihfy of 
the entry under icc 35 though it may affect 
ill value See 35 stands by itself independently 
of sec 32 (5) 186 I C 613=1940 NLJ 150 

= 1940 Nag 217 S(e also igp Pcih 38 An 
•employee in a school other than a Government 
or a State school is not a public ‘servant and 
any entry in Us register made by him is not 
one made m a public or official register by “a 
public servant ’ in the discharge of his official 
<luty Hence entries m reguters of schools other 
than Government or State schools arc not 
admissible in cvadencc under sec 35 (1935 

Oudh 41 R), 1940 RangL.R 401 = 191 IC 
*1 = 1940 Rang igr ^reo/roILR (1941) i 
Cal 234 See 112 I C 834 as to admissibility 
of settlement pedigree The family pedigree 
which accompanied a Statement by certain 
members of the family in an mam enquiry of 
1BG5 and tvvQ of which were enclosures to 
reports by the Collector to the Board of 
revenue under the Court of W ards Act arc rele- 
vant and admissible under sec 35 m a later 

S rocceding 55 M 40= 139 IC 60|=C2 
ILJ 116 Set alto J939 RP 20=1939 
ANVR (BR) 127 A statement made by 
the father of the child m the Vaecinauon 
Register, which is given three years after the 
birth of the child is not admissible under 
sec 35 of the Evidence Act for the purpose of 
proving the paternity of the child 1929 
MWN 606 Entry Of records in native State 
See 99 1C 307- >937 B ii-a8 Bom LR 
716 Mutauon register, see 1 Luck 329 , 1926 
O 594 The entry in a survey record or 
khewat raises a presumption that the particulars 
recorded therein were right but such presump- 
tion may be rebutted 13 P 589—39 C W N 
41 = 1934 PC 182=64 MLJ 450 (PC) See 
also 1933 P 671 Survey register 98 I C 166 
= 1926 R 204, 31 CW N 419=1927 C 345 
40 CWN 821 Admission of parties record^ 
in settlement proceedings 12 PatLT 929 
A Khasra Pamauh prepared under the orders of 
Government is relevant under sec 35 40 

PLR 298—1938 L 75* , *938 L 440 A 
balitara khesra is not a public document within 
the meaning of sec 35 of the Evidence Act , 
but if It had been prepared under the provi- 
sions of the Estates PartiUon Act by the Eteputy 
Collector in the discharge of his official duty 
it is admissible as a public document 7 P 85 
See also 7938 P 333=170 IC 787, 7937 P 
463, 18 PLT 464=171 IC 732=1937 P 
567, 40 PLR 693 — 1938 L 440 Butwara 
record IS not conclusive evidence but merely 
ovidence under sec 35 Evidence Act as an 
official record It is of weak evidence when it 
conflicts with the record of rights 61 C 302= 
38 C WH 268=1934 C 488 As between 
ITtakashtnap Ana Revenue Sun^ map the latter 
IS more accurate and should be relied on to 
determine boundaries g6 I G 1027=1926 P 
385 See also 1937 P 4^3 , *7 B I20=I938P 
«i (SB) (Appraisement record) Where the 


Thak and revenue survey maps differ and the 
Thak map agrees with the local landmarks, 
the Thak map and the boundary shown 10 it 
can be accepted m preference to the revenue 
suncy mvp and the boundary ascertained by 
the pleader commissioner upon its bans 73 
cl) 47, 1939 PWN 700=7939 Pat 597 
(Decision in settlement proceedings), 1937 P 
561 (Road cess return), 1939 RD 32^ (Pat- 
wan papers), 30 CWN 689=1920 C 862 
(Rccord-of nghts) , 1026 N iGi (Parepatraka) , 
1929 L, 328 (Katardhar paper) , 1920 C. 290 
(Map prepared for the purpose of partition) , 
1926 O Ufl , 1930 O 97, I9’’9 O 134 See 
(ontra ig^B C 893 (Guardianship certificate) 
See alio 1934 ALJ 3iB=l934 A 406 (FB) 
Remarks made by survey officer at the time of 
inspection of a village 2 Luck 4=9810 676 
See abo Bom I R 432 = 1941 PC 21 (PC) 
(answers to questions given in Wilson’s Manual) 
AcanalparfAa 11 very good evidence of posses- 
sion and IS admissible to prove khas posses- 
sion The canal authorities grant parcha for im- 
garion of the land to those persons whom they 
find in possession of land and the parcha Ins there- 
fore great evidentiary value 1941 PW N 428 
Entnes in revenue documents arc not conclusive 
but their importance m a case for possession 
cannot be denied 8 R 556 = 1931 R 40 As 
the law docs not require valuation to be given 
m the register of record-of nghu the entnes as 
tovaluation are irrelevant and therefore inad- 
missible under sec 35 146 IC *52 = 1933 N 
310 A rr^utrr of rent suits would m admissible 
m evidence under sec 35 of the Evidence Act 
as written bv a pubbe servant m the discharge 
of his official duty 71 C L.J 504=1940 Cm 
539 Where a hand written pedigree ts prepared 
under a form prrsenbed bj rules framed under the 
Court of Wards Act, it is admissible in evidence 
under sec 35 >89 IC 757=1940 AWR 

(IlC) 300=1940 iMI 353 A process serrer’s 
report of the gmng of possaston of property m 
cvccuuon IS a public record of an official act, 
and IS admissible in evidence without his being 
calledas awitncss 42 PLR 288 = 1940 Lah 
312 Presatplion register in Government hospitals 
IS admissible though handwntiiig of the entry 
IS not proved i Luck 203=103 IC 512= 
19270 310 Entry in iirt/iA IS admissible 
in prool of custom— Admissibility docs not 
depiendupon verification of wojtb ul arz by pro- 
prietors 1927 O 60O See also 101 I C 820= 

I Luck 73 An entry as to ownership in 
'ford baghat ’ is admissible, but is not admissible 
when it does not appear who made the entry 

14 R D 444 An entry in Mouzawan Register 

15 admissible as regards title to land 58 C 858 
=60 MLJ 142=35 CWN 173—1931 PC 
I (P.C ) See abo 1937 P 463 (Sifton s Settle- 
ment Report) Report of Government Offices 
nature of 13 P 517 Police records of levy of 
punitive tax — Value of, as record of title 1934 
L 885 hhasra Patmask of Municipality— 
Value of, as record of title (Ibid) Discrepancy 
between Gangctic Survey Map and later 
Cadestral Survey Map — Preference 1933 P 
671 Panchnantas containing confession, how to 
boused 144 IC 772 = 1933 Smd 220 See abo 
*939 M W N 465 First information report 
tioen down by pobec officer — Admissibility and 
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36 Sntcmcnis of facts in issue or rclcsant facts, made in published maps 
^ , or charts general!) oflered for public sale, or in maps 

m.p,, Cham .U pbrn ,“<‘7 ■''uthonty of ilany Goicrn- 

ment in Untish India, ] as to matters usually repre* 
sented or stated in such maps, charts or plans, arc thcmschcs relcaant facts. 
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ujc of It M>aL.J 475“3') M>aHCR 75, 
IL.R 1937 N 3«5*=«937 ^ >7(rRl(In- 

fnes m village enrne note books). Judgment 
not M/<T 9 N I^J 315=1927 N 19 ifl 

M 73 Entry m order sheet that notice has 
been sen ed 1 933 P 6 jO Rtpert bj Proem pnn 
who IS dead regarding lemce of notice 1933 
Pal 658, igi IC 45=43 PLR 388=1910 
Lali 31S (Process-sen er's report as to gt\-ing 
possession in execution of decree) The Fsi- 
dcnce Act does not make a finding of fact 
amsed at on iheeudence before the Court in 
one case, esidence of the fact in another case 
svhen the parties are not the same A recital 
therefore m a judgment not tnler parlet of a 
relevant fact is not admissible m es^dence in 
another litigation, though the judgment maybe 
used in evidence m certain circumstances as a 
fact in issue or as a relesant fact or possibly as 
a transacuon i3iIC 509=1930 L 337 Any 
entry in a reguter of presious convictions where 
^e comiction is relevant is admissible under 
sec 35 and can be prosed by a certified copy 
under sec 6^ of the Act and upon it accuse 
might be asked if he admitted the convicUon 
On this section, set 1933 C 654, 1935 A 79, 
1934 R 135 Report of Kanungo on cnminal 
complaint IS admissible i Luck 359=1937 O 
333 5«iifseILR (1937) N 3t5”i937 N 17 
(FB), 1936 R 479 (Patwan papers) Slate 
ment as to relationship made by Kanungo 
Settlement Ofiicer if admissible 3 Luck 326 
1928 O 307 Official reports — Facts stated in 
—Reports valuable and in many cases the best 
evidence 55 I.A 45=55 C 403=54 MLJ 
397 (P C ) But the opinion as to nature of 
estate — ParUbIcor impartible is not conclusive 
(/Aid ) 

The following arc examples of books registers 
and registered records in India which come 
within the purview of this section — Log books 
(srrsecs 103-108, Act I of 1879 and secs 280- 
385 of the Merchants Shipping Act 17 i. 18 
Vict , C 104), Mamage registers set secs 28, 
33 and 54 and Schedules III and IV, Act XV 
011872, 14 & i5Vict,c 40, Act XV of 1865 
(Parsecs), and Act III of 1832, sec 44, Act V 
of 1865, sec 6 and Schedule of Act Registers 
directed by Part XI of the Indian Registration 
Act, 1908, Registers of printing presses, news- 
papers and books published in India, Act 
XXV of i8G7,of Copyright Act, Act XX of 
1847 ; Act in of 1914 of new inventions, designs, 
patterns, etc. Sec ii. Act XV of 1859, Act 
XIII of 1872 of literacy, saentific and chan- 
table societies, Act XXI of 18S0, of joint stock 
companies, etc , under the Indian Companies 
Act VI of 1882 (9 A 3G6); of Bntish ships, 
see 4, ActX of 1841, 17 5. 18 Vict, c 104, 
registers presenbed ^ the vanous Municipal 
aC,M.-309 


Acts Pfoemlings of Registered Companies and 
Mumcip-il Committees recorded m .iccordance 
With the provisions of the particular Act appli- 
cable thereto of vessels on the river Indus, Act 
(1 BC) oriR63 Rccord-of right, sec 14 of 
the Punjab Und Revenue Act XXXIII of 
1871, and secs 9}-io6 of the North-Western 
Provinces Land Revenue Act XIX 0/1873 ‘he 
settlement record presenbed by Cl 9 sec 9, 
Bengal KcgulHion VII of 1822, Registers of 
Chakeran lands, W R 18G4, 358, Quin- 

quennial registers m the Bengal Presidency, 7 W 
R 14, Registers of tenures under the Chota 
NagpurTenure Actll of 1869 BC, 19 C 21, 
Register of Mahomedan Mamagei Act I of 
1876 (B C ), 10 C 60, Revenue registers in the 
Madras Presidency, 15 M 19, Rcnncis Maps, 
'91 1C 824 72 CLJ 320-1941 Cal 193, 
•91* 5*° » Khewat entry 1926 O 427, 

Reguter under the Bengal “Land Registration 
Act VII (B C ) of 1876 Entry is no evi- 
dence of title though It may be of possession 
8C 853 9 C 401 12 CLR 12 

Sec 35 — Maps and surveys made in India 
for revenue purposes arc omcial documents 
prepared by competent persons and with such 
publicity and notice to penons interested as to 
be admusible and valuable evidence of the 
state of things at the time they are made 
They are not conclusive, and may be shown to 
be wrong but m the absence of evidence to 
the contrary they may be properly judicially 
received in evidence as correct when made (30 
I A 44, followed) 68 CLJ 393 See 77 I C 
1046, 7 CLJ 415— a IC G48 Where the 
Thakand revenue survey maps differ and the 
Thak map agrees with the local landmarks, 
the Thak map and the boundary shown m it 
can be accepted m preference to the revenue 
survey map and the boundary ascertained by 
the pleader rommusioner upon its basis 73 C 
L J 47 As to evidentiary value of tAat map, 
see 31 OWN 472=1927 C 403, 68 CLJ 
293 As to reliability of Rcnnel's map, see 56 
CLJ 369 The maps of Renncl published m 
1914 were withdrawn and the sale of copies 
printed m 1914 were stopped under orden of 
Government They are, therefore, not admusi- 
ble in evidence 72 CLJ 320=1941 Cal 193 
=44CWN 935> >91 I C 824 Sofarasnver 
surveys and road surveys are concerned, 
Rennel’s maps fiyGg 71) are saentific and 
accurate ones, only the village sites shown in 
his map are approximate Rcnnel’s maps can 
be made the basu for adjudication of land 
revenue 197 IC 5=1941 Cal 520 Maps 
prepared under Calcutta Survey Act 31 C W, 
N 419=102 I C 370=1927 G 345, 68 C.L.J. 
293 Entry in Rev enuc Surv cy ^lap, set 98 I C- 
166=1926 R 204, 1928 P 36=8 P L.T 617; 
68 C.KJ 293 Ex paiU statements m survey 
maps should be regaMed not as primary proof 
but merely corroborative proof— but if they 
rdate to distant tunes or no direct evidence is 
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NOTES 

under sec 35, as cntnes made by a public 
servant m public a or official register in the 
discharge of his official duty Whether he 
had any special means of knosvlcdgc so as to 
make the entry relevant under sec 5a (5) 
of the Act does not alTect the admissibility of 
the entry under lec 35 though it may affect 
Its value Sec 35 stands by itself independently 
of sec 32 (5) 186IC 613=1940 NLJ 150 

= 1940 Nag 217 Ste also 1941 Pesh 38 An 
■empliwec m a school other than a Go\emmcnt 
or a State school is not a public 'servant and 
any entry in its register made by him is not 
one made in a public or official register by “a 
pubhc servant” in the discharge of his official 
■duty Hence entries m rcgisten of schools other 
than Government or State schools arc not 
admissible in evidence under sec 35 (1935 

Oudh 41 R), 1940 RangLR 481 = 191 1C 
21 = 1940 Rang 191 5«a/io ILR (1941) i 
Cal 234 Ste 112 I C 834 as to admissibihiy 
of settlement pedigree The famslv pedigree 
which accompanied a statement by certain 
members of the family in an mam enquiry of 
1865 and tvvo of which were enclosures to 
reports by the Collector to the Board of 
revenue under the Court of Wards Act arc rcle 
vant and admissible under sec 35 m a later 
proceeding 5| M 40-139 IC 684=62 


MLJ 
AWR (BR) 
the father 


aho 1939 RD 


f»939 


127 A statement made 6y 

the child m the Vaccinabon 

Register, which is mven three tears after the 
birth of the cluld is not admissible under 
sec 35 of the Evidence Act for the purpose of 

S roving the paternity of the chifd 1929 
IWN 696 Entry of records in native State 
See 99 I C B 11-28 Bom LR 

716 Mutauon reguter, see 1 Luck 529 , 1926 
O 294 The entry in a survey record or 
Jfhewot raises a presumption that the particulars 
recorded therein were right but such presump 
tion may be rebutted 13 P 589=39 CW N 
-4^ — 1934 PC 182=64 MEJ 45o(PC> See 
also 1933 P 671 Survey register g8 I C 166 
— 1926 R 204. 31 OWN 4*9’=i927 C 345, 
40 C WN 821 Admission of parties rcconled 
in settlement proceedings 12 PatLT 929 
A Khasra Pamauh prepared under the orders of 
Government is relevant under sec 35 40 

PLR 298=1938 L 751, 193a L 440 A 
batwara khesra is not a pubhc document within 
the meamng of sec 35 of the Evidence Act , 
but if It had been prepared under the provi- 
aions of the Estates Partition Act by the IXepufy 
Collector in the discharge of his official duty 
It u admissible as a pubhc document 7 P 85 
See also 1938 P 333-170 I C5. 187, 1937 P 
463, 18 PLT 464=171 IC 732-1937 P 
567, 40 PLR 693 1938 L 440 Bietwara 
record is not concJuJive evidence but merely 
evidence under sec 35 Evidence Act, as an 
official record It is of weak evidence when it 
conflicts with the record of rights gi C 30a— 
38 CWN 268=1934 G 488 As between 
Thakash map and Revenue Sun^ map the latter 
13 more accurate and should be relied on to 
determine boundaries 96 I C 1027 1926 P 

385 See also 1937 P 463 , 17 P 120-1938P 
«i (SB) (Appraisement record) Where the 


Thak and revenue survey maps differ and the 
Tliak map agrees with the local landmarks, 
the Thak map and the boundary shown in it 
can be accepted m preference to the revenue 
survey map and the boundary ascertained by 
the pleader commissioner upon its basis 73 
CL.j 47, 1939 PW'N 700=1939 Pal 591 
(Decision in settlement proceedings), 1937 P 
561 (Road cess return), 1939 RU 325 (Pat* 
wan papers), 30 CWN 689=1920 C 862 
(Recordnjf nghts) , 1026 N iGi {Partpalraka) , 
1929 L 328 (Ratardhar paper ) , 1920 C 2^ 
(Map prepared for the purpose of partition) , 

1926 O 88 , 1930 O 97 , 1929 O 134 ire 

eontra igsQ C 893 (Guardianship certificate) 
See also 193} ALJ 318= 1934 A 4®*^ (FB) 
Remarks made by survey officer at the time of 
inspection of a village 2 Luck 4=9810 876 
See also BomLR 432 = 194! PC 21 (PC) 
(answers to questions given in Wilson’s Manual) 
A canal purrfis IS very good evidence of posses 
Sion and is admissible to prove khas posses 
sion “liie canal authontiesgrant pereha forsm- 
gation of the land to those persons whom they 
find in possession of land and the parcha has there- 
fore great evidentiary value 1941 PU N 428 
Entries in revenue documents are not conclusive 
but their importance in a case for possession 
cannot be denied 8 R 556 = 1931 R 40 As 
(he law does not require valuation to be given 
ID the register of record of nghts the enlnes as 
tovaluation are irrelevant and therefore inad- 
missible under see 35 146 IC I5»*=»933 ^ 
310 A repsler of rent would be admissible 

m evidence under sec 35 of the Evidence Act 
as vvntten by a public servant m the ducharge 
ofhu official duty 71 CL.J 504=t940 Cal 
539 Where a hand wnlten /fffigfw is prepared 
under a form presmhed bp rules framed under iht 
Court of Wards /let, it is admissible m evidence 
under sec 35 189 1C 757= 1940 AWR 

(HC) 300—1940 All 353 A process smrt's 
report of the giving of possession of property in 
execuUon is a public record of an official act, 
and IS admissible m evidence without his bang 
called as a witness 42 PLR 288 1940 Lah 
312 Preseription Tegister sn Government hospitals 
IS admissible though handwriting of the entry 
u not proved i Luck 203 = 103 IC 512— 

1927 O 310 Entry in uajii ul arg IS admissible 
m proof of custom — Admissibility does not 
depend upon verification of wojii ul-arz by pro 
prictoTs 1927 O 608 See also 101 I G 820= 

I Luck 73 An entry as to ovvnership in 
*faid baghat is admissible, but is not admissible 
when « docs not appear who made the entry 

14 R D 444 An entry in Mouzawan Register 

15 adrmssible as regards title to land 58 C 858 
=60 MLJ 142=35 CWN 173—1931 PC 
l (P.C ) Ste also 1937 P 463 (Sifton s Settle- 
ment Report) Report of Government Offices 
nature of 13 P 517 Police records of levy of 
pumtrvc tax — Value of, as record of title 1934 
L 885 Khasra Patmash of Mumcipahty— 
Value of, as record of title (Ibid) Discrepancy 
between Gangetic Survey Map and later 
Cadestral Survey Map — Preference 1933 P 
671 Panehnamas containing -confession how to 
housed 144 IC 772 = 1933 Sind 220 See also 
*939 M W N 465 First information report 
taken down by police officer — Admissibility and 
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S 36] 

36 Stitcmcnis of facts in issue or rcicsant facts, made in published maps 
or cliarts gcncnllj offered for public sale, or in maps 

^ ‘ ment in Bniish India,] as to matters usuall) repre- 

sented or stated in such maps, cliarts or plans, arc themscKes rclc\ant facts 


LFC RCF 
‘ Substituted b) AO, 1*137 

NOTTS 

use of 11 M>aL.J 475=30 M)-sHCR 75 
IL.R 1937 % 3 > 5“1937 >7 (rB) (In 

tna m %-illage enme note boola) Judgment 
not inSrr parUs g N I_J 215=1937 N I9 lO 
M. 73 Entr> m order sheet that notice has 
b«n ser\cd 1933P Rfporl Ij Proettt pten 
Viho IS dead regarding seraace of notice 1933 
Pat 658, 191 1 C 45 43 PLR a 08 1940 
Lah 312 (Process sen er s report as to giving 
possession m execution of decree) The Cvi 
dence Act does not make a finding of fad 
arrived at on the evidence before the Court in 
one case, evidence of the fact in another ease 
when the parUes are not the same \ recital 
therefore in a judgment not inlrr parUs of a 
relevant fact is not admissible in evidence m 
another bligalion though the judgment may be 
used in evidence m certain circumstances as a 
fact m issue or as a relevant fact or possibly as 
a transaction latIC 509-1930 L 337 Any 
entry in a register of previous convictions where 
the conviction is relevant is admissible under 
gee 35 and can be proved by a certified copy 
under sec 65 of the Act and upon it accused 
might be asked if he admitted the conviction 
On dissection ut 192s C 654 1925 A 79 
1924 R 133 Report of Kanungo on criminal 
complaint is admissible 1 Luck 259—1937 O 
323 ^«fl/«)ILR (1937) N 3*5 1937 N 17 
(FB), 1936 R 479 (Patwan papers) State 
ment as to relationship made by Kanungo 
Settlement Officer if admissible 3 Luck 326- 
1028 O 307 Official reports — Facts stated in 
-^Reports valuable and in many cases the best 
evidence 55 I A 45—55 C 403—54 MLJ 
397 (PC) But the opinion as to nature of 

Qtate Partible or impartible is not conclusive 

. 

The following arc examples of books registers 
and registered records m India wdiich come 
within the purview of this section — Log books 
(s«secs 103 io8 Act I of 1879 and secs 280 
285 of the Merchants Shipping Act 17 & 18 
Vict , c 104), Marriage registers see secs 28 
32 and 54 and Schedules III and IV, Act XV 
of 1872 14 & i5Vict c 40, Act XV of 1865 
(Parsees) and Act III of 183a, sec 44 Act V 
of 1865 sec 6 and Schedule of Act Registers 
directed by Part XI of the Indian RegistraUon 
Act, 1908, Registers of printing presses news 
papers and books published in India Act 
XXV of 1867 of Copyright Act Act XX of 
1847 Act III of 1914 of new inventions designs 
patterns etc . Sec 11, Act XV of 1859 Act 
XIll of 1B72 of literacy, aacntific and chan 
Uble societies, Act XXI of i860 of jomt stock 
companies etc , under the Indian Companies 
Act VI of 1882 (9 A 366), of Bntish ships, 
sec 4 Act X of 1841, 17 >8 Vicb, c. 104 

registen presenbed by the v-anous Mumcipal 

C.C,M -309 


Acts Proceetlings of Registered Companies and 
Muniapa! Committees recorded m accordance 
With the pronsions of the parlinihr Act appli- 
cable thereto ofveMelion lie nver Indus Act 
(1 BC) of 1R63 Rccord-of right, sec 14 of 
the Punjab I,and Revenue Act \X\I 1 I of 
1871, and sees gj loG of tic North Western 
Provinces Land Rcvcmie Act \ 1 \ of il>73 the 
settlement record prescriticd hj Cl 9 sec 0 
Bengal Regulation \ II of 18 2 Registers of 
Oiakcran lands W R iCfij 3vU, Quin- 
quennial registers m the Bengal Presiifenc) 7 W 
k 14 Regiiters of tenures under the Cliota 
Nagpur Tenure Actll of 1869 BC, iqC, 21, 
Register of Mahomedan Marriages Act 1 of 
1876(80 10 C 60 Revenue registers m the 
Madras Pres deiic) 15 M 19 Rcnnels Maps, 
191 IC 8-4 72 CLJ 380 inji Cnl 103 
1941 Cal 520 Khevvat enir> if)'’G O 427, 
Register under il e Bengal Land Kegistration 
Act \ 11 (B C ) of iB7r Entr> is no e\i 
dence of title tliough it may be of piisestion 
8C O53 9C }Ol I3CtU 18 

Sec 35 —Maps and siine>s made in India 
for revenue purposes are official documenti 
prepared by competent persons and ayilh such 
publicity and notice to persons interested as to 
be admissible and valuable evidence of the 
stale of things at the time they are made 
They are not conclusive and may be shown to 
be wrong but in the absence of evidence to 
the contrary they may be properly judinally 
received m evidence as correct when made (30 
I A 44 followed) 68 CLJ 293 See 77 I C 
1048 7 CLJ 415 a IG 648 Where the 
Thak and revenue survey maps differ and the 
Thak map agrees with the local landmarks, 
the Thak map and the boundary shown in it 
can be accepted m preference to the revenue 
survey map and the boundary ascertained by 
the pleader commissioner upon its basis 73 C 
L J 47 As to evidentiary value of ihak map, 
see 31 CWN 472=1927 C 403, 68 CLJ 
293 As to reliability of Rennel’s map see 56 
CLJ 369 The maps ofRennel publ shed in 
1914 were withdrawn and the sale of copies 
pnnted in 1914 were stopped under orders of 
Government They arc therefore, not admissi 
ble m evidence 72 CLJ 320—1941 Cal 193 
=44 CWN 935 191 I G 824 So far as river 
surveys and road surveys are concerned, 
Rennels maps (1769 71) are scientific and 
accurate ones, only the village sites shown in 
his map are approximate Kennel s maps can 
be made the basis for adjudication of land 
revenue 197 IC 5—1941 Cal 530 Maps 
prepared under Calcutta Survey Act 31 CW 
N 419=10210 370=1927 C 345 68 CL.J 
293 Entry in Revenue Survey Map 98 I C 
166=1926 R 204 1928 P 36=8 PLT 817, 
€8 C.L J 293 L* parU statements m survey 
maps should be regarded not as primary proof 
but merely corroborativre proof— but if they 
relate to distant times or do direct evidence u 
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37 When the Court has to form an opinion as to the existence of any fact 
of a public nature, any statement of it, made in a 
Rcle>-ancy of statement as recital contained m any Act of Parltaracnt, or in any 
to fact of public nature of jhe ^[Central Legislature], or of *[any other 

conned m certain Acts or authority in British Indn constituted by 

no i ca ions being in force or in a Govern- 

ment notification or notification by the Croiwi Representative appearing in the 
offiaal Gazette or in any printed paper purporting to be the London Gazette or 
the Government Gazette of any Dominion, colony or possession of His Majestv 
IS a relevant fact ] 

3j-* • • • * •] 


38 When the Court has to form an opinion as to a law of any country, any 
statement of such law contained in a book purporting 
Relevancy of statements jq printed or published under tlic authority of the 
contain m Qovernmcnt of such country and to rontam any such 
1^'^* law, and any report of a ruling of the Courts o f such 

country contained in a book purporting to be a report of such rulings, is relevant 


How much of a statement ts to be proved 


39 When any statement of which evidence is given forms pait of a longer 
statement, or of a conversation or part of an isolated 
yvbat evidence to be document, or is contained m a document which forms 
given when sutement forro p^j.j ^ ^ connected scncs of letters or 

ISSunjf, b<.ol”r'^n of papers, evidence shall be given of so much and no 
letters or papen more of the statement, conversation, document, book 

or senes of fetters or papers as the Court considers 
necessary m that particular case to the full understanding of the nature and effect 
of the statement, and of the circumstances under which it was made 


Judgments of Courts of Justice^ when Releiant 
40 ITie existence o any judgment, order or decree which by law prevents 
any Court from taking cognizance of a suit or holding 
Pteviow judgments «‘e jj-ial, is a relevant fact when the question is whether 
yant to bar a secon s Court ought to take cognizance of such suit 

or to hold such trial 


LEG REF 

* SubsUtuted for ‘ Go\crnor General of India 
m Council ’by A O , 1 937 

* SubsUtuted by ibtd . 

•Last para of sec 37 which was added by 

Act V of 1899 has been omitted by ActX of 
1914, Sch. II as being unnecessary 


NOTES 

available, their value assumes greater proper 
lion 113 1C 703 Sue plan prepared for a 
case has very little probaUve salue on question 
of title 1930 A 26 An entry in the current 
settlement record carries with u a strong pre 
sumpUon of correctness unless It is rebutted za 

PatLT 699-1941 Fat 260 

Secs 36 and 83 Proof of Maps — A map 
which IS not a published map generally offered 
for pubhc sale nor one made under the 

authority of Government, IS not within sm: 36 

It 13 on the contrary within the provision of 
sec 83 that maps made for the purposes of any 
cause riiust be proved to be accurate 16 P 
a,8=4J C M ^ 577=1937 P C 69= 

(1937)2 MLJ 631 (.PC) Ste also 1941 
Gal* 193=* 14 CWN 93o Where the diara 


operaUons extend over a very tvtde area and 
the diara map is not prepared with reference 
to any particular survey Injunction of cer- 
tain mouzahs named the presumption of cor- 
rectness of the diara map is in no sense re 
butted by the mere fact that that particular 
Injunction has not been located 19370 574 
Sec 39 — Sec. 39 cannot be invoked for the 
purpose of letting in a confession m respect of 
which the bar created b> secs 24 Zj and 26, 
Evidence Act, has not been removed by 
sec 27 10 L 283 1929 L 344 (FB) Only 

pertinent and not all recitals in the admitted 
document are admissible in evidence 1930 A 299 
Althoi^h the entnes in books of account are 
relevant to the extent provided by this section 
yet such a book is not by itself relevant to 
raise an inference from the absence of any 
entiy 3 IG ■’91 (10 G 1024 7CLR 2^6 
30 C 231 at p 247, Ref and Foil) 

Sec 40 — iJee 18 BomLR 180— 4 > B i 
Sec 40 appLes to a case in which the Court 
has jurisdiction to decide a matter and one 
party says it should not do so because that 
matterhas been decided before 6 C 171, held 
no good law in view of 23 C o33 (P C ) ig 
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The Emdencf Act (I or 1872) 


4 t A fitnl judRmcnt, order or decree of a competent Court, m the exercise 
Rttaann of "'•“""''‘y , <>r ■n»^cncy 


judmenu in probite rtc , uliich confers upon or tikes auiy from 

junsdiction person any Icgil character, or which declares 

any person to be entitled to any sucli character, or to 
be cntiOed to an> specific thing, not as against an> specified person but absolutely 
IS rcle\’ant when the existence of an) such legal character, or the title ofanv such 
person to an) such thing, is rclc\ani ^ 

Such judgment, order or decree is concluswc proof— 
thit iny IcRal clnnctcr, «hicli it confers accrued at the lime when such 
judgment, order or decree came mio operation , 

that any legal character, to whicli it declares any sucIi person to be enbtlcd 
accrued to that person at the time when such judgment, jfordcr or dccreel 
declares it to ha\e accrued to that person . ■' 


: accrued to that person » 
that any legal character whicIi it talces away from any such person eea.ed 
at the time frotn which such judgment, ‘[order or decree] declared that it had 
ceased or should cease , 


and that anyilung to which it declares any person to be so entitled svas 
the property of that person at the iirne from which such judgment, ifordcr or decree! 
declares that it had been or should be his property *" ^ 


LEG REF 

'ThcA-Mrdi order or decree wherexcrlhcy 
occur in the section >vere inserted by Act XVIII 
of 1879, see 3 


\OTLS 

\ 977 (PC) and 95 C ■i 92 (PC) 33 CW 
N 795»I999 C 374 (FB) The actual deci 
Sion and the findings arrived at in a previous 
judgment cannot be used as e^'1dence to decide 
the poinb which are at issue in a different case 
except in cases coming under secs 40 to 42 
*933 P 690 Sec 40 does not lay down that 
the judgment must prevent the Court from 
taking cognizance of the entire suit as against all 
the parties If the judgment prevents the Court 
from taxing cognizance of the suit so far as it 
relates to some of the parties thereto then also 
sec 40 would apply Accordingly a judgment 
passed in a previous su t against some of the 
defendants is admissible in evidence under (he 
section in a subsequent suit filed against them 
as well as others 45 C ^V N 420 As to 
evident ary value of judgments set 19 SLR 
376 43 GL.J 133=1926 C 698 (deason in 
previous rent suit admiss ble) decision as to age 
in guardianship proceed ngs— Admissibility in 
suit by ward for property s« 7 I C 505 as to 
admissibilu> of decision of Probate Court 
upholding adoption 38 B 972, judgment of 
Probate Court on question of status tee (iqio) 

I UBR 6t = io IC 987 8 PL.T 510 
judgment of Probate Court— Effect— Refusal to 
grant probate See 38 B 309=16 BomLR 
5 The decision in pnor proceed ngs under 
sec 9 Specific Relief Act is admissible in 
evidence in a later suit for possession between 
the same parties Go C ii 7 i= 37 C\VN 1148 
■=1933 C 923 As to relevancy of judgment 
not iBtrr s« 97 IC 282=1926? 577 

93 I C 321 = 1926 Sind 161 72 C L.J 320= 
1941 Cal 193 and notes under sec 13 
It u relevant though not conclusive 6 
P< 703 -t 9 ''f> r 739 also 1938 Sind 198 


Secs 40 43 — Decree for confirmation of 
possession net conclusive proof of a«Sal no?. 

X Tb vr % 

(F B ) The seciion applies to the fare?ln 
judgments of a competent Court no 1 «[ thS 

0 domesue judgments Secunderabad is fS 

Ac wrposc of insolvency a foreign Court and 
an order of adjud cation passed by the Court 
S *0" India 

If M.Jcvr See also 43 L W 

75 - '936 M 197 A declaration ofa legal right is 
a d fferent ^ing from a declaration of a legal 
character The word character means sta^ 

It IS something more than a mere right The 
declaration of a persons right operates as 
against a particular person or group of ocr. 
sons against whom the right is claimed whei^ 
a inans status is something which defines his 

posit on notm relation to any particular person 

or group of penons but in relauon to the rest 
of the world hi! status d stinguishes him from 
(he rest of the world To say that a p rson is 
not a partner of a firm „ „ot to declare hit 
status or legal character a is merely to declare 
his pmilion with respect to the particular firm 
^erefore, a finding of the Insolvency ^uxt 
that a certain person is not a partner of the 
insolvent hrm does not confer upon or take 
away frorn him any legal character w thin the 
meaning of sec. 41 and hence is not ajudement 

wrnTi 190 I C 537=1940 Cal 225 

JuTCviEVT IS RTM AJrt> js rcasovui — There 

1 a broad distinction between the effect of a 


— ....wwuu uctween inc enect of i 
j^gment tn rem and a judgment w 
The po nt adjudicated upon m a judgment tn 
rem is wwa^^ as to the status of the res and is 
conclusive against the world as to that suius 
whereas in a judgment ta ptrsonam the pomt* 
whatever It ma> Im* which is adjud cated upon 
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(S 41 


NOTES 

(it being as to the status of the rtt], is conclusive 
only between the parlies or privies 22 SLR 
105— igaOSmd 121 

JuDCMEKT IN REM — No Coutf cin pfonouncc 
a judgment in rm outside the state in 
which the Court exercises jurisdiction unless 
such judgment affects either a thing situate, 
or a person domiciled, within such state 
Where the Court of a state gives a judgment 
affecting the status of a person domiciled 
within Its tcrntor>, such judgment is 
treated by the comity of nations as analogous 
to a judgment in rtm and as such binding all 
the world over There is no rule of law under 
which, by the comity of nations, the Courts 
of one country are hound to accept as con 
elusive, on a quesion as to its own law and 
in a matter upon which it is called upon to 
adjudicate, the judgment of a foreign Court 
There is no rule of international law Vvluch 
requires a Qritish Indian Court to accept the 
judgment of the Supreme Court of His Briitanic 
Majesty, Alexandria as the law of domicile of 
a deceased, which is the domestic law of 
Entish IndUj as binding outside_the limits of 
that CourPs jurisdiction Sec 41 of the Evx* 
dence Act cannot be read ai going further 
than the rule of international law applicable 
elsewhere The section clearly deals with what 
are known as judgments in rem though that 
expression u not used m th4 section The 
words ‘ competent Court ' in sec 41 mean 
the Court of any country which is competent 
to pats a judgment tn rtm I I R (tpjO) B 
529-1938 B 394 J— ^ 

a judgment sn rem binding on the world, there 
must be a finding on status which is not only 
the foundation of the judgment but 1$ necessary 
for It It cannot be conclusive if it relates to a 
matter which need not have been controverted 
or which was not material or which only came 
collaterally into question or which was only 
incidentally cognisable The only judgrnent w 
rtm as to status absolutely is the judgment 
oronounced not only according to the law of 
domicile but by the Court of domicile I L R 
fiqaS) B 529=40 BomLR 57» = >938 B394 
See also (1939) • No judgment 

except that passed by a Court in the exercise 
of Rebate matrimonial, admiralty or insol 
vency jurisdiction upon any matters indicated 
in sec 41, can have the cflect of a judgment 
in rmi and therefore a judgment holding that A 
IS not the adopted son of B is not conclusive 
aeainst the whole world a6 A L J 797 
1928 A 395 lo order that declaration of 
title to specific thing should have the conclu- 
sive character as against the whole world, it is 
not enough to show that under the judgment 
of the Insolvency Coiut one has become 
entitled to a specific thing but his title to 
such a thing must have been declared not as 
against any speafied person but absolutely 
A decree dedanng that A is entitled to a 
debt JS not an absolute declaration but only 
made against a specified person , so it is not 
conclusive proof of title to a debt 54 M 601 
•=1931 M 54t*=6* MLJ 229 (SB) The 
leg*! characters that can be conferred or taken 
away la the cxercuc of the junsdicuon men. 


tinned in sec 41 do not include the state of 
being a p-irincr 22 SLR iOj=tioIC 730 
(2) A decree granted b) a Court not exer- 
cising matrimonial jurisdiction, in a suit under 
sec 42 of the Specific Relief Act.ithat the 
plaintiff in that suit was no longer the wife 
of the defendant is not a judgment ui rem to 
which sec 41 of the Tvidencc Act will apply. 
Such a decree is one which falls under sec 43, 
Specific Relief Act 36 BomLR 1021 So 
alsoa division m 'i suit for restitution of con 
jugal rights it R 198 = 1933 R 250 So 
also an order in lumcj 5G M 904 = 1933 M 
C24— G5 MLJ 279 But It IS still relevant 
and binding upon the parties thereto and those 
Vvho claim under them just like any other 
judgment of a Civil Court MLJ 279 
A judgment inUr paries m a heirship proceed 
ing IS not a judgment tn rem so as to be bind- 
ing on a stranger 1933 B 126=25 Bom L.R 
118 Decision as to custom— Refev ancy See 
40PLR 29 = 1938 L 309 

Proovte and Admimstratiov— Judgment 
in Probate Court is a judgment tn rem and 
binding on all parties and is final 9 P 698 
M to ibe finality of order granting letters of 
administration on condition of appellant ex- 
ecuting bond, w 43 CMN 824 Aiudgment 
of the Probate Court is inadmissible in evi- 
dence m a preceding under sec 193, Penal 
Code, for perjury committed in a testamental 
suit 76 1 C 417-19240 104 , 8 PLT 
510-1927? 6i,5aI>iLJ t07 Grant of 
probate of will, value of, as proving execution 
of Will 5 I* 777 As to the legal effect of 
grant of letters of administrabon set 4 R 251 
— 1926 R 202 Such grant is no oar on 
matters not in issue m administration proce^ 
mgs 1924 C J04 

The decision of the Admiralty Court restor 
mg the certificate of an officer of a ship which 
had been suspended is a judgment tn rem so 
far as the status and ccrtincate of that officer 
IS concerned The decision 11 not binding on 
a person who was not a party to that suit 
1939 Smd 349 

Order op Insolvency Court — An order 
adjudicating a person as an insolvent and 
vesting his property in the Offinal Receiver no 
doubt operates as a judgment in rem, but the 
grounds on which the order is based have no 
such effect no IC 730 (i) = i928Sind I2t. 
Refusing to adjudicate a person a bankrupt u 
not a judgment in rem See 46 MLJ 589= 
1924 M 622 So also order vacating orderof 
adjudication against one partner 1928 Sind 
121 But an order of adjudication is a judg- 
ment in rem 46 MLJ 589 A foreign 
judgment dcclanng that a person is the adop- 
ted son of a Hindu widow is binding on the 
Courts in British InrI a in a suit relating to 
immovable property in British I dia belongmg 
to that widow It IS true that I e judgment 
of the foreign Court declar v th party to be 
the adopted son is not a ju I cn rem under 
sec 41, but inasmuch as the Courts of British 
India recognise the validity of the (claration 
of status by a foreign Court in a atter of 
succession to movable property in Bnush India, 
because the personal law applies, the same 
should be recogms^ in a matter of succession 
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ReIe^•atur) and effect of 4® Judgments, orders or decrees other than 
judgments, orden of decrees, those mentioned In scc 41 arc relevant if they relate 
mw * 1 ^" menuoned to matters of a public nature relevant to tlic enquiry; 

but such judgments, orders or decrees arc not con- 
chi'nc proof of that nhich they state 

Illustralion 

1 j A ^ trespass on hjs land fl &ltr|^ the esiiltncc of a public ngbt of way ostt the 
land, which A denies 

The existence of a decree in fasour of the defendant, in a suit by 4 against Cfor a trespass 
on the same land, in which C alleged ihe existence of the same nght of way, is relevant, but it is not 
conclusive proof that the nghl of way caisu 

. , .43 Judgments, orders or decrees, other than 

th.;i 'Th““’ men'/onri " n>Mitioncd ■» scctions 40, 41 and 4a, arc ir- 

icciions 40 to 42 , when tele- fclevint, unless the existence of such judgment, order 
«ot or decree is a fict in issue, or is rele\ant under some 

other provision of this Act. 


NOTES 

to immovable property where the lavv requires 
the personal law to be followed Treating ihe 
personal law as the Ift Situs the Courts of the 
country of domicile are best able to decide 
questions of status The comity of nations 
treat such a declaration by a Court affecting 
the status of a person domiciled wiihtn its 
territory as being analogous to a judgment in 
rm 49L\S 987-1930 MWN »8o=(I939) 

2 MLj 499 Stt hImILR (1938)3 529 
Sec 42 — On this section stt 23 C 533 
(PC), 95C 59a (PC) 19 A 977 (PC) and 
1999 C 374 (F B ) , 163 I C 924 When a 
question of status u in issue, judgments and 
orden between the parties in mutation proceed- 
ings, succession cercihcate cases, rent suits 
for possessions etc , are admissible in evidence 
They are of high evidentiary value and con- 
stitute proof sufftcient to shift the burden 
1994 N 387 A judgment in which a custom 
has been judicially recognised is adoussible as 
evidence of the custom 3SLR 5 — 1 IG 937 
(16 A 379 R) Previous judgment relating to 
wakf property is relevant in a suit beanng on 
the property though not between the same 
parties It is true that it is not conclusive 
proof but It can be used to add to the pro 
balive value of the evidence led in the suit 
36 PLR 106 Judgments are not under 
sec 49, relevant e\ idence of the facts mentioned 
m them 1940 RD 409 — 1940 AWR 

(BR)9t4 The probative value of a finding 
m a prevaous suit between the parties depends 
upon the nature of the finding and of the issues 
involved in that suit and m the subsequent suit 
19 Pat 172— 18510685 I040 P\SN3I7— 
21 Pat LT 577=1940 Pat 341 The judgment 

of a Criminal Court and the depositions of the 
witnesses therein are inadmissible in evidence sn 
a anl sun, to prove the liability of defendants 
106PR 1915=32 1C 18 Ste also iiy PR 
1912—1610 491 On a question as to the 

caste of a particular family, evidence of 
members and decisions in previous litigation 
arc relevant 93 I C. 705=1995 M 497 A 
previous judgment is relevant under sec 42 
for the purpose of proving a custom 190 1 
^ 35=1940 Pesh 31 Judgments not between 
paruei are inadmissible Stt la A.L.J 837— 
35 1 C 30 Also 4 *I C 997 and 8 1 C. ^7, 


35 B 433 (^* copy of a judgment of a Swiss 
Court was held inadmissible against third 
party) 

Sec 43 — 1C8 I C 109-1937? 86 Illus 
irations where a judgment in a previous suit 
not inltT partis is not admissible as evidence of 
an admission said to have been made by one 
of the parlies in the course of that suit The 
judgment is no better than any other hearsay 
evidence of the admiuion so C \S N 648 — 
30 1 C 821 Stt also 101 IC 774, 41 Bom 
LR 561 ILR (1940) Nag 699 An order 
of the Board of Revenue » not evidence in a 
case before the High Court but the latter 
should not male decree in dissonance with a 
decision of the Board without fully considenng 
and giving all weight to the reasons advanced 
in the mabng of that decision 3 PLJ t86 
—43 I C 393 A judgment in land registra- 
tion proceedings is no evidence of the facts 
mentioned therein more particularly when the 
proceedings were not between parties to a 
subsequent suit in which the judgment is sought 
to be admitted m evidence 16 P 84—167 I 
G 152=17 PLT 769=1937 B 73 As to 
judgment in guardianship proceedings, 19.^1 
MWN 937= (1941 J I MLJ 492 A judg- 
ment IS not admissible to prove the truth of 
ihe factvvhich it stales, nor is any fact stated 
as part of the reasoning in arriving at the fact 
in issue, evidence of the truth of that fact But 
in cases where the right of a party has already 
been concluded by previous judgment, that 
fact can be proved by the production of the 
judgment, since the existence of that judgment 
itself IS relevant *938 N L.J 466 Though 
the recitals and findings in a judgment not 
inter partM are not admissible in evidence, such a 
judgment and decree are admissible to prove 
the Cscl that a decree was made in a suit bet 
ween certain parties and for finding out for 
what lands the suit had been decreed 44 C.Vv 

QctxTsos OP Liabiuty — Decbios op Crvii. 
Cot-KT — ^\■hcre a person u charged with crimi- 
nal breach of trust as regards certain items 
and the question of civil liability about the 
same items has been determined W a cirope- 
tent CiMl Court the judgment of that Court 
would be the best cviaence of the civil rights 
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lllustrnlvms 

(a) "ind D separate!) sur C for a libel which refleci* upon cacli of them C in each case 
says that the matter alleged to be libellous is true nnd the cirainwnncrs are such that It is probably 
true m each case, or m neii! er 

A obtains a decree against C for damages on the ground that C filled to make out Ins jusUn 
cation The fact is irrelesant as between h and C 

(4) A prosecutes D for adultery with C, 1 1 wife 

B demes that C is A's wife, but the Court romicts B of adultery 

Aftenvards C is prosecuted for bigamy m marrying D during A s lifetime C ssys that she 
ncsxr was A s wife 

The judgment against B is irrelevant as against C 

(c) ^ prosecutes E for stealing a cow from him /J is convicted 

A afterwards sues C for the cow, which B had sold to Inm Ijefore Ins conviction As between 
A and C, the judgment against B is irrelevant 

(d) A has obtain^ a decree for the possession of land against B C, B s son, murders A in 
consequence 

The existence of the judgment is relevant, as showing motive for a enme 

*[ (f) A a charged with theft and with having been prcviouily convicted of theft The 
previous conviction is relevant as a fact in issue] 

’[ (/) ^ “ tried for the murder of B The fact that B prosecuted A for libel and that A was 
convicted and sentenced is relevant under sccuon 8 as showing the motive for the fact m issue ] 

44 Any party to a amt or other proceeding may show that any judgment, 


LEG REF 

* Illustrations («) and (/) were added by 
Act III of tSgi, sec 5 

NOTES 

of the parties and hence a relevant fact 41 
B I— 33IC 633«i8DomLR tg^ 
AsuissiaiLm orJuDOvrevr* Inter partes 
Sei 1 C^VN 146 , 7PR 1895 (Cf) , ti B 
HCR go, g CPLR 8 Previous judgment 
in mam suit — Admissibility in subsequent exe« 
cutton proceedings ig34 R 31a where all 
the persons who are parties to a present case 
were parlies to a former litigation, the judgment 
in the former procee^ngs 1$ certainly evidence 
of what were the points m issue between the 
parties m that suit and of what was the re 
suit of the suit 168 IC 109=1937 P 86 
ADMissreiLiry or Judgment not “Inter 
PARTES "—In a suit to contest a notice of 
ejectment the only evidence of a lease was a 
"udgment in a suit not inter partes Held, that 
^he lease could not be held binding between the 
parues to the ejectment suit 54 I C 574 On 
th t: secuon, see also g CPLR (Cr ) 8 , g 
BomLR 1134, 73CLJ 330—1941 Cal 193, 
9 C N 402 , 1939 RD 162=1939 AU 
R (BR) iGi (Rent suit) Previous judgment 
not infer partes though not res judica a is valuable 
proof of title and admissible m evidence loi 
1 C 774 Findings in previous judgment arc 
not admissible g6 1 C 998=37 ^njLR 544 
See also 16 P 84=1937 P 73 Judgments 
in previous suit as regards the value of entries 
m revenue papers are admissible ^ LR 10 
(Rev) Judgment of Cnimnal Court not ad 
missible in subsequent suit for damages 
R 549=J92o R 143 ludgmcnt in awl suit 
giving nsc to criminal trial — not legally adm s- 
siblc in a trial for the offence 6 C 247 
Record and judgment in a tnal in which the 
principal was convicted of breach of the peace, 
if admissi ble against surety See [25 C 440, 
Diss] 32 PR 1903 (Cr) 12 CrLJ 404— 
1 1 1 C 588 It IS not satisfactory to examine 
an expert witness on commission and not in 


presence of the accused The evidence of an 
expert has alw'ays to be carefully weighed but 
when given on commission its value u consider 
ably reduced toO 1C 369 — 1988 I*. 533 
Suitt not inter ^erfe;— Fmdmg of fact m one of 
— Admissibility m evidence of, in another tn 
which that fact is in issue 56 NfLJ 562= 
56 lA 1 19 (P C ) In a suit for damages for 
maliaous prosecution, the judraent of the 
Cruninal Court can only be used to establish 
the fact that an acquittal has taken place as a 
fact m issue in the emt suit The grounds upon 
which that acquittal was based are inadmissible 
56 M 641 — 193^3 M 439=63 ML.J 146 Stt 
also My^HCR 283 Sec 43 excludes all 
judgments as irrelev ant m a former suit if they 
are not inter paries unless the existence of such 
judgment is a fact m mue or is relevant under 
some other provision of the Act The existence 
of the judgment may be relevant but not the 
deasion of the judge or th- opinion expressed 
by him It is immaterial if the defendant in 
both cases IV the same and the deasion of the 
Privy Counal in 22 C 533 is no aulhonty for 
the general proposition that a judgment against 
a party can always be used against him in,a 
subsequent suit by another person (56 I A itg, 
Ref to) 34 C N 1 1 13 See also 59 C L 
J 320 — 1934 C 788 TTie decision of an 
Income tax Officer holding that an assessec 
was separate from hu joint family and had 
separate gram business is a mere opinion of 
that officer and is irrelevant m a avil suit 
unoKmg a dispute as to whether a parliciilar 
item of property is his separate property or 
jomt family property 19 N I J 287 

Secs 43 44 —Judgment appointing guardian 
for imnor is not open to attack collaterally 

1941 M W \ "s?— (1941) I MLJ 492=03 
LW 312-1941 Mad <569 

Sec 44 — Pnnciple of sec 44 cannot be ex 
tended to caics of gross negligence 64 I A 
«7=TLR 1937 M 263 =(i 937),« ”3 

(PC) (45 ML.J 324, overruled) Sec 44 
would apply n any proceedmg civil or cri- 
minal, f the decree sought to be challenged |S 
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Fraud or ctUujinn m ob- 
tairung judtmcnt or 1 1 com 
pctenc> of Court ma\ 
DC prtATd 


order or decree uhtch is relc%aiit under section 40, 
41 or 42, mid which Ins been prosed liy tlic adsene 
pins, w\\ dehscred b) t Court not competent to 
deli\-cr H, or s\ns obtained by fraud or collusion 


Opinions of third Persons, wtien relfsavt 


45 \Mxcn the Court has to form an opinion upon a point offorcign law, or 
of sacncc, or art, or as to idcntits of handwriting 

Vjp\tWOT» of expetw 1r/»* ’^1 ' I ° 

‘[or linger impressionsj, the opinions upon that point 
of persons specnll) skilled in such foreign law, science or art, *[orin questions as 
to identity of handwaating] ‘[or finger impressions] are relcsant facts 


LEG REF 

* The word* "or finger impreniotu were 
added b> Act V of 1890 sec 3 (l) and at 
to whether these words include thumo impres 
lions Jti discussion in Council, Gd^elU tif fnd a 
1898 Part VI, p 24 

• The words or in questions as to identity 
of handtvnimg were inserted b) Act Will 
of 1872, sec 4 


xNOTES 

pro\ed by the adverse party It cannot be 
said that it applies only in a suit for revocation 
A judgment in a probate suit n no doubt a 
judgment tn rem but it can be contested on 
the ground of fraud or collusion A <iranger 
to a suit m which a decree tn rm hw been 

E assed may unpeach that decree for fraud and 
ave It set aside if the fraud be proved Lnder 
sec. 44 It IS not necessary for the party against 
whom a judgment is set up to brine a separate 
suit to hate it sec aside he may show in suit 
or proceeding in which it is set up against 
him that it was obtained b> fraud It 
would be open 10 a party offering evidence of 
forgery of a will lo prove that the probate 
decree was obtained by fraud if it were set up 
against him b) (he other side inslead of ad 
miitmg the probate and the t tie of the executor 
ILR (1940) Bom 403 42 BomLR 231 = 
1940 Bom 131 Sec 44 empowers Courts to 
Ignore orders issued by Courts without authont) 
57 B 456-33 BomLR G30-1933 B 398 
Collusive decree binds parties thereto and Iheir 
representatives It is not a n iliity 101 IC 
765 1927 A 494 Judgment — \alidily of 

adoption — Evidence of 1934 P 398 AppI ca 
bility and scope of section Ste 34 \ 150—13 
IG.80 18 CLJ 264 21 I C 938 6IC 
9B 37 B 563— 20 I C 530 Under this sec 
tion a party to a compromise decree can show 
that his consent to it was obtained by misrepre 
sentation and fra d without bring ng a frrsi 
suit to set It as dr 30 I C 63 also i 1 \\ 
208 .iSCRNGot 93 IC 383— 1926 t I 
Entry in record of rights — Procur^ by fraud — 
Separate suit to set a ide— Necessity for Sse i& 
C\S hi 27 \ party cannot plead I s own 

collusion tn avod a deciee to which le was 
himself a part) C N I R 177-^8 I C 1179 
See also 1927 A 494 Rigl t of stranger lo a 
decree affecting his right to si ow in a subse 
quent suit that tie decree was invalid on tie 
ground of fraud— Mamtainabil t) of subsequent 
suit Without setting aside decree See 21 G.^^ 
594 ”40 I C 607 ANTicre the existence of 
ttrtain evidence was stoutly dented and was 


afierwards discovered it is ground for setting 
aside decree 29 Bom L.R 104601937 B 510 
The plea that a decree passed b> a native 
Court was made without jurisdiction u open to 
(he objector under sec 44 and can be raised at 
an) stage of the proceedings unless there u a bar 
offer jtiiiealn or am rule of equitable estoppel 
against him 1931 ALJ 6^201931 A. 089 
Sk 44 does not enable an individual creditor to 
bnng a suit for his benefit alone to set aside a 
transaction contained in a decree on the ground 
of Its being a fraudulent transfer or preforence 
ILR (1940) Bom 526—190 IC 606042 
BomLR 480—1940 Bom 2^ 

Secs 45 and 46 Expert Evtcence — 
UTio are experu See 33 C 759 The fact that 
an expert is not acquamred with the characters 
of the language and can neither read nor 
write them wil not make him incompetent as 
an expert m handwnting 160 I C 264B1936 
AL.J 3I701936 A 163 How diffen from 
ordinary evidence See 3 V L R t NVhen 
evidence 1924 N 183 The iont ofthe ex 
pert s opinion should be placed before the Court 
56 A 42801934 A 273 Value of experto* 
opinion when one expert is contradicted by 
another 34PLR 78a(a)oi933L 885 But 
depositions of expert witnesses as to the result of 
their opinions and as lo the effect of them does 
not come wuhvn the domain of expert evidence 
at all 1933 P C 26=64 MLJ 193 (PC) 
\aluc to be attached to such evidence see 
II Bom 89 29 Cal 32 , 15 Cal 589 , 34 P 
LR 719 1933 L 561 Expert evidence not 

based on well defined inexorable laws of nature 
cannot be taken as decisive — Especially when 
there is direct evidence opposed to It 96 I C 
641-1926 L 313 Set also 29 O C 1 = 1925 
Oudh 497 As to admvwibiUty of op nion evn 
dence of persons not experts See 18 PR I 9'5 
(Cr) 12 PR 1915 (Cr) 1930 A 587 (“o* 

admssible) As lo Government experts s« 147 
PLR 1912 = 13 CrLJ 563 The opinion of 
the Imperial Serologiit is entitled to great weight 
34 CrUJ 1009=1933 O 265 \alidity of 
conviction based on expert evidence a A L.J 
444 39 C 245 39 M 169 = 22 ML.J 270 
18 PNS R 1912 ‘Expert — Meaning of 
Set 1930 \ 587 The evidence of an expert 
witness has to be tested like that of any 
other witness for even expert witnesses are 
liable to make mistakes. At the same time, 
jf a person with special professional 
tions such as a doctor or an engineer, 11 callea in 
to make professional examination of a per- 
soo or a building, and b then atked to give 
))ie results of his exammatton as esiaeoce In 
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Such persons are called experts. 


NOTES 

Court, It IS hardly fair to treat him as beinj; 
on the same footing as tho<e persons who may 
be said to make a profession of giving e\i 
dence nor is it necessary to suppose that he 
must necessarily be sufTcring from undue bias 
merely because he has professional qualifiea- 
tions 1940 Lah 505 Generally speaking, it 
IS not permissible to call a witness to explain 
to the Court what a document means unless 
such svitness is an expert under the Evidence 
Act It IS for the Court to ascertain sshat 
the document means though, no doubt, a witness 
may suggest methods b> which an intelhi'ent 
meaning can be given to the document I L 
^ (*939) Bom 4‘)4=4i IlomLR 548=1939 
Bom 339 The opinion of an expert that one 
document has been typewritten on the ssme 
machine as another document is not admissi* 
hie under sec 45 of the Evidence Act The 
Court may ask the witness points in favour 
of the view whether the two doniments have 
or have not been typewritten on the simc 
machine hut must come to its own conclusion 
and not treat such assistance as an expert 
opinion a relevant fact in itself 1935 A j 6? 
But evidence as to the fact that the type* 
wnters used in the typing of the various 
nhibits have certain defect which arc clear 
from the typing of these exhibits can be com* 
petently given by an expert who has had an 
oppormnity of examining the documents, 
though the Court is entitled to draw its own 
conclusion as to the source and authorship of 
the documents from the whole evidence in the 
ease 1933 A 498 Stt eho 1933 ALJ 799“ 
1933 A 690 Where the expert is not exami* 
ned and the other party has had no oppor* 
tunity of cross-examining him, the report of 
the expert cannot be admitted in evidence 
lai I C 767=1933? 159 1935 A J43 But 
where the lower Court had based its decision 
on the opinion of the handwriting expert 
though he had not given sworn testimony in 
support of the report, held that the objection 
to the evidence being received could not be 
taken for the first time in revision 35 P L R 
109=1934 L 230 iS'rraffori P 782=1033 P 
352 Where the so called “expert witnesses’ 
give no data in support of their opinions their 
evidence should be rejected 1931 L 364 
also izi IC 77J = i93* P C 189 (PC) 
Ihe evidence of experts must be given in the 
ordinary way Subject to certain exceptions— 
those exceptions being amongst others the 
certificates of the Imperial Scrolt^st touching 
me matter of blood stains and the of Chemical 
Examiner, which are made admissible m evi- 
dence by themselves— the opinion of an expert 
must be given orally and a report merely 
or certificate by him cannot possiWy be 
evidence Unless he goes into the witness box 
and gives oral evidence, there can be no 
cross-examination of the expert at all The 
opimon of the Director of Agnailture is 
certainly the opinion of an exp-rt, but the 
evidence, being only documenCary h clearly 
madmusible ILR 1937 M 764=1037 M 
■g7-(.937) . MLJ ,4, 

•ciencc or art and the witnesses’ knowledge of 


the telephone and of engineering generally 
places them in a special position and makes 
them competent to express an opinion upon 
articles and matters which are largely in use 
in the department of the telephone and of 
engineering generally Tlie evidence of these 
witnesses IS relevant and admissible as opinion 
of experts and the expicrl evidence of those 
Witnesses is enitiled to very considerable 
weight if they hold diploma m telephony 
ind engineering and also have great ex* 
penence 184 IC 36 = 12 RS 83 = 1939 
Sind 245 Though a doctor is in a better 
position to form an opinion about the age 
of a person than a lawman, his statement 
IS no more than in opinion and could not 
imount legal proof of the age of the person 
concerned 1939 AI J 9O0— 1930 All 708 
!llustra.ti\e Casfs — CosiPAitisov OP Hamv 
vvamvo — To make the evidence of a hand- 
writing expert admissible, it is not necessary 
that the handwTiting should be actually 
compared in Court It is enough if the 
documents admittedly in the accused’s hand- 
writing arc -shown to him in open Court 
ind he expresses Jus opinions thereon t6 
CfLJ 703 = 30 IC 75* (M). 16 CUN 
812=39 C 60C Set oho 7 ALJ 444, 39 
C 345, 2 ^V(lr 759 (Sub-Registrar net 
expert a Weir 760) A eompanson of hand- 
writing IS to be used with great care and 
caution and especially m a criminal case when 
a large quantity of apparently different hand- 
writing IS under companion 30 C 606=16 
CW'N 8t2, 1926 P 575 (thumb-impressioa), 
39 C I. 1925 O 413 Stt also 45 C 60= 
31 CWN 1076=4210 4O4 A comparuon 
of handwnting u at all tunes, as a mode 
of proof, hazardous and inconclusive and 
especially when it is made by one not con- 
versant With the subject and without such 
guidance as might be denved from the argu- 
ments of coumel and the evidence of experts 
A companion of writings has consequently 
been deemed a mode of ascertaining the truth 
which ought to be used with very great 
caution 49 C 233=26 CWN 113=65 IC 
774» There is no doubt that a comparison of 
handwriting 11 something hazardous and incon- 
clusive and should be made with care and cau- 
tion in the light of assistance that may be 
available in the shape ofexpert evidence or argu- 
ments on behalf of parlies concerned, or other- 
wise ensuring a right decision No hard and 
fast rule could possibly be laid down as to the 
best method of arriving at a proper conclu 
Sion on the question of similanty of hand- 
writing The rejection even in to 0 of an 
expert s opinion would not exonerate the Court 
from the duty of coming to an independent 
Gndii^ on the question of an authorship of 
handwriting , the Court has to examine the 
opimon and come to its own decision The 
most important things arc to examine the 
general characteristics, formation of letters, 
fixed pen habits and mannerisms, and discern 
the identity of the writer The identity 
or resemblance in handwriting has to be 
found out on the value of the effect ofsranous 
considerations arising from individual charac- 
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tmstici and >di05>ncraciM \Nhich haNC been 
embodied m technical lan^a^e of expert* l6»> 
JC <»77=3C CrL.] 8t8=i937 C 09 (SB) 
The evidence of persons acqyamled with the 
handiiTitinR of a person by iihom the doni 
ment » supposed to be iintlen «* admissible 
though they are not experts lO PR *9*5 
(Crl = 28 1C 723 Set elso nj PL.R 1912=* 
t5 IC 979 7 PLT 507-IQJ5P 787 In 

the case of a disputed handisTiiuu; or signature 
a Court H not incompetent to use it* own 
eyes for the purpose of deciding tihethcr cer 
tain handisnlmgs or sitpiatures pliced before it 
It are similar or not A Court should not bedepn 
led of the function for which it exists nameli of 
deadtng disputed facts placed before it The 
opinion of experts 11 only a piece of evidence 
but the opinion of the judge is the decision in 
the case A judge has to be satisfied that he 
IS entitled to take such assistance upon evidence 
as IS available in the circumstances of the 
case ILR 1937 N 382 = 20 NLf 139 
Value of expert opinion as fo signature in 
lartgtiage uhuk txptrl eanrel rted or 1933 

P 539 >936 ALJ 3I7~»936 A 

155 In a ca'e of forgery the onlv chief evi 
dence being an expert s examination of the 
forged documents as compared ssTth the other 
documents alleged to be in the handwriting of 
the accused the other documents must be 
itnctly proved to be in hishandwTiting 36 M 
139=32 ML.J nyo A mere statement there 
fore by a witness that It 11 in the handwriting 
of the accused is no evidence if he 1$ not able 
to lay how long ago they were written 36 M 
159 In arriving at a conclusion of the 
authorship of the forged document, the expert 
should show marked pecuhantiei m the hand 
wnting of the accused which are re produced 
in (he forged document and when the writing 
has no such peculiarities the comoarison is of 
no consequence and cannot be rel ed on Also 
the fact that the disputed samples are put 
separately from the standard one* for the exa 
mmation lessens its usefulness 36 M 150 
A conviction cannot be based on an expert s 
comparison if it 1$ not supported by corrobo 
rative evidence 36 M 159 Where the state 
ment of a person docs not show that he is an 
sexpert' in the art of handwnting his evidence 
can be ruled out as being inadmissible 31 
PuniLR 109=1930 L 336 Where a hand 
writing expert was privalelv consulted bv a 
party before he was produced m Court and he 
was produced as his opinion was fav curable to 
that party much importance canoot be attached 
to his evidence 39 P L R (J & K ) 5| 

Finger PRivT — If a finger pnnt expWt has 
not been cross-examined as to the grounds of 
bis opinion and as to the test to which he 
had put a particular finger pnnt the We ght to 
be attached to such witness s esidence cannot 
be diminished by applying (0 it, considcra 
tions to which the witness's attention was 
never directed 21 Cr L.J 257=55 IC 273 
(P), 35 C^\^ 863=t93i C 44» Stt aho 
97 IC 335=1926 P 575.30 CWN 373- 
1926 C 531 A court IS not boi nd to accept 
the eiidence of an expert, such as a finger 
pnnt expert, even though there are no special 
CC M— 310 


rra»on* for not accepting it The expert, how- 
ever, must be given an opportunity of explain- 
ing to the Court the reasons for his opinion, 
as It 11 only after heanng the expert’s reason* 
and elucidation that the Court would be in a 
position to express a sound opinion whether or 
not the expert * opinion is satisfactory 53 L W, 
39(t=(i9^i) 1 ML J 475 Tlie value of the 
expert evidence depends largely on the cogency 
of the reasons on which it is based In gene- 
ral, tt cannot be the basis of conviction un- 
less It IS corroborated by other evidence 
1936 AL-T 3*7 — *936 A 165 If m a 
ease of deniil of the execution of a docu- 
ment the direct evidence of the witnesses is 
of a very unsaiisfactory nature, the Court 
can rightly rely on the opinion of a finger- 
pnnl expert 42 PLR (T & K) 343 
Conviction based on the sole testimony of 
finger pnnt expert though not safe yet legal 
1928 r 120—6 P 305 It is going too far 
to say that the Court must insist upon cor- 
roboration of the evidence of a finger pnnt ex- 
pert On the other hand the Court must be 
careful not to delegate its authority to a 
third piety The Court has fo be satisfied 
that the accused is guilty, and the Court 
cannot hold him guiliy merely because an 
exncrt comes forward and says that in his 
opinion the acnised must be guilty The 
Court must satisfy itself as to the value of 
the evidence of the expert in the same way 
as It must satisfy itself of the value of ether 
evidence The Court has to rely on the 
expert upon two distinct points, first of all, 
on the Question of similarity between the 
marks, which is a question of fact on which 
the Court can, and should with the auutanee 
of the expert satisfy itself, and secondly on the 
point which IS one for expert opinion, whe- 
ther It IS possible to find the finger prints or 
thumb impressions of two individuals corres 
ponding in as many points of resemblance as 
are shown to exist between the impressions 
found 10 the case before the Court and those 
of the accused \\’hcn the expert tells the 
Court (hat it is impossible to find so many 
characicnsucs identical in the finger pnnts of 
two persons as are found in the case, and when 
that statement entirely agrees with what one 
has read on the subject in scientific books, 
the Court need not hestilate m accepting the 
opinion 60 B 187=38 Bom LR 160=1936 
B 151 ^^'herc the defendant is illiterate and 
the genuineness of a paper said to have been 
executed by him m dispute and the decision 
of the question depends upon the genuine- 
ness of the finger pnnt the parties should 
be allowed if they want to examine experts 
141 IC 767=1933? 139 It IS quite clear 
that the science, if it could be so called »J 
foal fnnU has not yet progressed very far 
But there is no doubt svhateser that evidence 
of similarity of the impressions of the foot, 
shod or unshod, given by a foot print expert is 
admitted by the Courts Such evidence comn 
under the head of circumstantial evidence It 
IS not the opimon of the expert that u of any 
unportance but the facts that the expert has 
noticed A person who has made a study of 
the pnnts made by the human foot is better 
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UlaMratms 

(<i) The qucsuon «, whetlw r the death of ^ was cau«ed b\ poison 

The opinion of experts as to the symptoms prodiicetl the poison bs sshicli ^ is supposed to 
have died, are relevant 

(i) Tlie question is whether at the time of doin^ n certain art, was, b> reason of un« 
soundness of mind, incapable of knowing the nature of the art, tir that he was doini:' what was either 
wTont; or contrary to lav. 

The opinions of experts upon the question wlietlier the sv-mpioms exhibited bv .«l commonly 
show unsoundness of mmri, and whether such unsoundness of mind usually renders penons incapable 
of kiiovvmtj the nature of the acts which ihev do, orof Inowinij that svhat they do is cither witing or 
contrary to law, arc relevant 

a The question is, whether a certain document was wniten by ^ \nothcr document is 
which IS prov ed or admitted to have been wniten b) A 
The opinions of experts on the question whether the two doniments were wniten by the 
same person or by different persons, are relevant 


NOTES 

qualified to notice points of similarity or dis 
similant> than one who has made no such study 
He !•. able to lay these points before the 
Court, and from his evidence the Court draws 
Us own conclusion 1937 MWN 874*46 L 
W 477**937 M 951 

Foot PRINT Expert T/m ofrrton if a fool- 
^nt expert should not be taken as conclusive 
The Judge mast form hii own opinion with 
regard to the identity of the foot prints It is 
not proper for a Judge to be guided m such 
matter* entirely by the evidence of an expert 
The experts opinion is valuable but it must be 
supported by statements of facts, the accuracy 
or othenvise of which can le verified by the 
Judge 1940 M 1\ N 76t«,2l W 198*1941 
Mad 88 ■S'rr aho )c)42 Sind 11 cil^ under 
S 57, Ju/oo 

Thumb imprpssion —The question of identity 
of thumb mark is a question of fact and the 
evidence of the expert u only a euide to the 
discretion of the Court 9 Slys L. J 444 If 
thc/i7jfrr/rintf are clear enough to sustain an 
argument there is no reason why an argument 
by way of deduction should not be as sure a 
CawndaVvow a s:owcWaow and vV way be a 
better one than any based on direct evidence 
There is nothing in the so called science of 
Bnger print or the quahBcaCions of an expert 
in It which need deter a Court from applying 
US own eyes and us own mind lo the evidence 
and verifying the results submitted to it by ibe 
witness 46 M 715—69 IC 374 9 PK 
(Cr) 1914 ■’7 I C 203 If a Court svuhes to 

admit in evidence a report of a thumb-impres 
Sion expert then the Court should insist on the 
production of the expert as a witness in the 
case in order that his examination and cross 
epamination be conducted in open Court and 
unless this is done the report does not by 
Itself become evidence m the case 1935 A 
WR 7^—1935 ^ *42 rakine thumb>tinpi:ps 
sion of accused m Court for purpose of com 
panson is legal 50 M 462—53 MLJ 597 
Palm Impressiov-s are akin to finger impres 
sions and expert evidence relating thereto should 
on the whole be adtniUed rather than excluded 
to be sveighcd by the Court and the jury for 
whatever It IS worth B 223—19388 158 
PitOTOGRAPiis — licre the quesuon of legiti 
macy arises, photographs of the putative lather 
and son to prove resemblance are adtmsstble 


13 I C 67O — IS C.L J C21 (On appeal 47 I 
C 513=45 C C78) Aj to admissibility of 
photogtaphs in evinence, sn »3t I C. 771*193* 
PC 189 (PC) 

fi6ca 45 and 49 Gambunc — G ambling 

cannot be considered to be either an art or a 
science wuhm the meaning of sec 45 so as to 
entitle a police officer to go into the witness box 
-md speak as an expert that in hts ness, based 
on experience in other cases certain harmlcsi 
documents such as slips, which he calls belting 
slips are mstniments of gamine Itmaybethat 
under sec 49 a police officer might give 
evidence that he had had a long expenenee 
amongst people who indulged in /elMgambluiS 
m a particular district, and from that experience 
supported by instances vvhich he should be pre* 
pared to give so as to establish his means of 
knowledge, he was satisfied that a system or 
code prevailed among such persons, and he 
might then express an opinion (which would 
be relevant under the section) that the shps in 
question were prepared m accordance with that 
system or code and had a certain meanmg 
But he 15 not entitled merely to express the 
opinion that unintelligible documents found in 
vlvt swoov oC a saiTi thaiT'td v. ivVi gitwWuvs vaust 
be records of gambling transactions It is for 
the Court to decide what the documents mean 
39 Bom L R 613 

Teckvical ^^ORKs —Technical works cannot 
be used to refute an expert witness s opinion 
unless the passages to be used are put in cross* 
examination to the witness for him lo explain 
them if he can 22 C WN 745*46 I C 593 
[23 C I (PC), Ref] 

Opiniov on Medical Matters — Expert 
medical opinion of a Surgeon who conducted 
post mortem examination is relevant 12 I C 93 
-"12 CrLJ 483 A doctors opinion on the 
point of a persons age is entitled to greater 
weight than that of any other person 10 O 
\S N 1274-1934 O 32 

Trade Mark — Similanty of trade mark ti a 
matter foi the Court 49 A 92— qgIC 3 j 3 

Foreign Law — Expert opinion on matters ol 
foreign law See 92 I C 112 = 1926 M 21“ 
Expert opinion cm foreign law, where vi is elabo- 
rately laid down in a Code need not be called 
for — Court should itself interpret such law 123 
I C 600-1930 M 146 The evidence of trans 
latonor mierpretcrs of Hindu Law texts 11 not 
adnuwible 12 P 359—1933? 3°® 
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46 Facts not othcnvisc rclc%ant, arc rcle\ant if 
orifpr* opin'" tliej support or arc inconsistent sMth the opinions of 

oni p expert* experts, \vhcti such opinions .'irc relevant 

illustraltons 

( 0 ) The qunlion ir, \*hcthcr A uas poisoned by a certain poison 

The fact that other personi, nho v%-cre poisoned by that pouon, exhibited certain j>TOpton« 
sshith eapens alTrin or derry to be the symplomi of that jxwion, u relevant 

(b) The question it, ssheiher an obsintction to a harbour caused by a certain sea wall 
The fact that other harboun similarly situat^ in other respects, but where there were no such 
sea walls, began to be obstructed at about the same time is relevant 

47 ^^hen the Court his to form an opinion as to the peison b) whom any 
document was wntten or signed, the opinion of any 
when*rc?^am person acquimted with the handuntmg of the person 

whom It IS supposed to be wntten or signed that 
it was or was not written or signed by that person, is a relevant fact 

Explanation — A person is said to be acquainted with the handwriting of 
another person when he has seen that person write, or when he has received docu* 
ments purporting to be wntten by that person in answer to documents wntten 
by himself or under his authority and addressed to that person, or when in the 
ordinary course of business, documents purpomn" to be written by that person have 
been habitually submitted to him 

Uhtaatum 

flic question u, whether a given letter u in the handwriting of 1, a merchant in London 
B » a merchant m Calcutta who hai wntten letten addressed to ^ and received letten pur* 
porting to be wntten b) him C is B't clerk, whose duty it was to examine and file B s corres^n 
dence Z) u £ r broker, to whom B habitually submitted the letters purporting to be wntten by f 
for the purpose of advuing with him thereon 

The opinions of £ C and Z> on the question whether the letter is in the handwnting of A are 
relevant, though neither D C or D ever saw A wnte 

48 IVhcn the Court has to form an opinion as 


Sec 47 — Ste also Notes under see* 45 and 
4G As to sufficiency of evidence, stt 1934 K 
204 yVhere a wune<s deposes that a cettam 
document » in the handwnting of the accused, 
the degree of huacquamtance With that hand- 
WTiting will affect the value, though not the 
admissibkhC) of his evidence 1936 AX J 317 
193G A 165 IShen a witness says that a 
particular document is in the handwnting of a 
certain person w horn he know s, it is evidence of 
a fact The fact that the witness does not also 
say that he knows and is acquainted with the 
handwriting of the person concerned does not 
render that evidence inadnussible That is legal 
evidence of the bandwTiting of that person 
The witness need not say in the first instance 
that he knows the Jiandwnting It is the duty 
of the opposite parly to explore in cross-exami 
nation the sources of his knovv ledge, if he is not 
satisfied with the testimony of the witness as it 
stands Norwould the fact that die document 
IS not before the Court render such evidence 
inadmissible 178 I C 324=1938 P \N N 403= 
1938 P 497 Vlthoiigh It IS true that under the 
Evidence Act compinson of fiandvvntmg is 
legitimate enough ind the view of persons 
competent to express opinions may be in many 
cases of considerable value, the opinions of those 
who have not carefully studied the art of cah' 
graphy >s not as a nil<- of very great utility 
Indeed so unreriai 1 and inexact is the science 
of the stud) of cahgraphy that it has been for 
'onievearspasi ihe tendenev to regard evidenoc. 


even of experts as of somewhat inconclusive 
character The mere fact that there 11 a re 
sembbnee between the signature alleged to be 
f^se and a signature admitted to be genuine 
does not carry great weight If a signature is 
denied the onus of proving it is on the party 
relying ©n Us genuineness 64 I C 234 (P ) As 
to admissibility of opinions of persons not ex 
perts but acquainted with the handwnting of 
the persons concerned, rrr 18 P R igisfCr), 12 
P W R 1915 (Cr ) , 18 B 66 , 22 C 313 , 28 I 
C 722 = 16 Co-UJ 338 , 147 PI R i9!s=*i5 
1 C 979 16 C IN N Bia 29 O C i — 1925 O 
413 U IS not impossible for a person unable to 
read and wnte certain characters to know and 
to recognise and prove the handwnting of 
aooliier in those particularcharacter*, if he had 
bad the occasion to sec the latter wnie 4 A NN 
R 676-“ 1 934 \ 990 NNTien a question has to 
be decided as to the person by whom any 
document was signed or wntten then accora 
mg to sec 47 the opinion of any person ac- 
quainted with the handwnUng of the perso i 
by whom it is supposed 10 lie wntten or 
signed IS a relevant fact But the section 
conleni(datrs only the production of the or gi 
nal document and not a copy of it '93'> 

D iOj-'i939 A.NN R (B R.) 167 
Sec 48 —Set 1937 P 463 77*' aiua-ers to 

sAe fwriions gum la Itllsmts Manual are cleariv 
admissible under sec. 48, being ihe opinion a* 
to the existence of a general custom or ngj 1, 
of persons who vvould be likely to know of 
Its exivtenrc, if it existed Thev are also ad 
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to the existence of any general custom or right, the 
Opinion as to existence of opinions, as to the existence of such custom or right, 
custom, u en re c ^^ould he likely to know of its existence 

if It existed, are rclcsant 

Explanation — ^The expression “general custom or right” includes customs 
or rights common to any considerable class of persons 
Jiltatrahon 

The right of the villagcn of a particular Mlhge to u« the water of a pirticular well u a general 
right within the meaning of this section 

Opinion as to usages 4Q Wicn tlic Court has to form an opinion as 

tenets etc, when relc\ant tO 

the usages and tenets of any body of men or family, 

the constitution and go\emment of any religious or charitable founda* 
tion, or 

the meaning of words or terms used m particular distncts or by particular 
classes of people, 

the opinions of pci'sons having special means of knowledge thereon, arc 
relevant facts 

50 When the Court has to form an opinion as to the relationship of one 
person to another, the opinion expressed, b) conduct 
when*"'l" a T' as to the existence of such relationship, of an^ person 

enr«c\an who, as a member of the famil> or othcnvise, has 

special means of knowledge on the subject, is a relevant fact 

^OTES Where a deed of gift contains an agree 

missible under sec 35 of tl e Act as entries ment transferring one ghumaon of land to the 

relating to a relevant fact contained m what donee and also relinquishment of reversionary 

may be regarded as a public record made by nehts by a reversioner the deed although it 

a public servant in the discharge of his official ssmadmissible in cvndenct for want oftegutra 
duty ILR (i94t) Lab 154^43 BomLR tion so far as the gift is concerned, can be 
439aiig4t PC 31 (PC) admitted in evidence under see 49 for the 

Sec> 48 and 49 —Where all that the Court collateral purpose of proving the relinquish 

has to ascertain is the rate of interest charge tneni of revemonary rights 1939 414 

able on hundu as is fixed by usage the Sec 50— Difference between English and 

evidence of three persons farrul ar with that Ind an Law 91 I C 4633^1936 M 475 Sec 
usage IS sufRcient particularly when it stands so 1$ limited to opinion as expressed by con 
uncontradicted on the record 1933 L 582 duct and there is no provision in the Act 
See aUo 39 BomLR 613 The words usages mailing general reputation receivable in evi 
oC awv of «i«v v\ «c 45 do wot cover dtsveo as vn Efiglish Law 1926 M 475 The 

inferences or conclusions that may be drawn evidence of vMtnesses that a certain man and 
on the basis of past experience 13 P R 1914 a woman were regarded as man and wife by 
(Cr) — 20 I C 635 On this section tee also the members of the community docs not come 

7 lA 63—5 C 744 (PC) 23 C 427 26 within the purview of sec 50 not being an 

C 148 49 I C 743 39 BomLR 613 As opinion expressed by conduct as to existence 

to proof of custom op n on of persons likely to of such relationship of any person who as a 

know of Its existence arc adm ss Ue 8 0 member of the family or otherwise, has special 

W N 6 And the weight of their evidence means of knowledge on the subject, and there 
would depend on their position and character is no other statutory provision under which the 
and of the persons on whose statements they evidence can be let m to prove marriage i033 

have formed their op nion (74 k/) See also A 130—143 IC 815 See also 1937 S 126= 

1033 Sind 2!3 A living witness may state 31 SLR 71 On a question of the legality of 
hu opinion on the existence of a family cus- the form of marriage conduct of parties is 
tom and may state as grounds thereof infor adnuss ble 93 I C 705 1925 M 407 Proof 

mation derived from decea ed persons but it ©f paternity m case of a person claiming as 
must be the expression of independent opinion illegitimate son See 27 Af 32 In case of 
based on hearsay and not repetition of hearsay adultery and ent ang away a raamed woman 

8 Luck 445=3ioOWN 268=19330 246 fact of mamage must be strictly proved. 5^ 

Sec, 48 read with sec 60 requ res that the 566 (FB> ig CL.R i'’5 5A 233 20A 

person who holds the opinion should be called 166 lyBomLR 75 too I C 535— 1927O 

as a Witness Statements made by deceased 140 The doctrine that the proof as to whether 
persons after the controversy had arisen and there was a mamage between two parties is 
therefore madmiss ble under sec s- are not to include a consideraton of the character 
admissible under sec 48 or under sec 32 (7) and conduct of various relaUves and an 
Statements cannot be called instances 1933 estmate is to be formed as to whether on the 
^ “4^ yvb^e these relaUves prefer the tjc of con 
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Pro%idcd that such opinion shall not be sufficient to prove a marriage in 
proceedings under the Indian Divorce Act, or in prosecutions under section 494, 
495, 497, or 498 of the Indian Pcml Code. 

lUustratums 

(a) Tlie question is, vsheiher A and li utre mamed 

The fact that they Merc usually rerened and treated bv their friends as husband and wife, 
is relevant 

(b) 71ie question u, whether A was the legitimate son of D The fact that A was always 
treated as such b> members of the famih, u relevant 

51 Whenever the opinion of any living person 
Grounds of opinion when ,3 relevant, the grounds on which such opinion is based 

are also relevant 
lUustratum 

An expert may give an account of expenmenu performed by him for the purpose of foiming 
his opinion 

Character W’iien Relevant. 

52 In civil cases the facts that the character of 
In civil cases character to any person concerned is such as to render probable 

imputed it- improbable any conduct imputed to him is irrele- 
” " vant, except m so far as such character appears from 

facts othenvise relevant 


NOTES 

cubinage to that of mamage is a vvTong doc> 
truie regarding proof of marnage The evidence 
on thu subject should not be allowed as it is 
Without competence 5C I A aoi^toL 7*5*= 
tgag PC 133=57 ML J 3O6 (PC) Where 
the statement of witness giving the pedigree is 
found to be inadmissible under sec 32 (5), 
but he deposes to facts vvhich establish such 
treatment as is contemplated by sec 50 it 
should be admitted to that extent 151 ] C 
338=1934 A 117 Evidence of rotoncty of 
an adoption must be the evidence of a number 
of people who owing to iheir circumstances are 
in a position to say what was the attitude of 
the alleged adoptive parent is towards the 
claimant A mere statement that an opinion 
was held by the vvitnesses or other persona 
does not come within the scope of sec 50, 
the only provision of Evidence Act, under 
which evidence of repute is admissible 1936 
R 518 Sft also 1940 Rang 181 

Sec 51 — The Excise Sub-Inspector is an 
expert in his own department, and » able to 
disunguiih liquors, but the Court should 
under sec 51 ascertain the grounds on which 
his opimon is based, so as to test it 1935 
CrC 80=1935 N 13 Chemical Examiner’s 
report — He was not examined as witness — 
Contents of report 144 1C 357=1933 A 
394 

Secs 52 54 Scope — Eacusii and Indian 
Law — T he wording of sec 54 of the Evi- 
dence Act IS no doubt wide but the object 
clearly is to lay down that evidence of bad 
character including a previous conv-iction is 
as a rule irrelevant to help to establish an 
accused person's guilt but that is not to lay 
down that it may not be taken into account 
in passing sentence (39 B 326, Foil ) , 52 
358=56 M Uj 595 « . . 

Aduissibiuty or Evidence — General evidence 
of bad character cannot m the Erst instance be 


given against accused 7 \\ R 7 (Cr ), 6 \V. 
R (Cr) 59 fC 560 = 2 LLJ 658 
Unless evidence has been given that he has a 
good character in which case it becomes 
admissible But the section does not apply to 
cases in which the bad character of the person 
IS Itself a fact in issue 1928 O 430 Set oUo 
1930 B 157 Such evidence not generally 
admissible to prove comnussion of onchce t 
OWN 146,19280 215 Butmahe 27 C. 
139 But if the evidence of bad character u 
introduced m order to establish a relevant fact, 
which cannot be proved aliunde, the evidence 
of bad character is admissible Evidence of 
previous conviction is admissible not as proof 
of bad character but as evidence to prove habit 
and association g Luck 22 = 1933 O 355 
Pcfiprx objwjt of proof of pceviaus cooyiciiQa is 
to determine amount of punishment if the 
accused be found guilty of offence charged it 
BHCR.go See also 33 M 526, 1928 O 
215 

Use or previous Conmctiov — ^Wherc a 
previous conviction is relevant with reference to 
the question of the applicability of sec 562, Cr 
P Code, and also on the question of punish- 
ment, It may be taken into consideration m 
giving punishment after the accused is found 
guilty 39 B 326=26 I C 995 On this point 
j««Iw5 C 7D8,UBR (1908) 2nd Q.r Evi- 
dence 1 = 8 CrLJ 411 , U6R (1892-1906) 
Vol 1. 82 , 26 P R T910 , 14 Bom L.R 934 
= i6CrL.J 83 ; 7 PR 1895 (Cr ) , 1886 A 
WN 47 , 5 Bom L.R. 1034 , 14 C 74 , 2 "eir 
7G0.38PL.R 313=1927 L. 549 

I1J.CTTRATTVE Cases — ^Thc fact that an accu- 
sed is of bad character or is reputed to be a 
thief or a habitual thief is no evidence against 
him for a charge under sec. 401, 1 P Code 13 
PR. 1914 (Cr )=26 I C, 625 See aha 60 I G. 
331=5 706 fn * proceedling under 

sec. 110, Cr P Code, a list of cnmei which a 
Pobce Officer has inspected the accused to 
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In criminal cases, prcMou^ 
f-ood character rclcNant 


Previous bad character 
not rfle^ant except in 

repb 


« In criminal procrcdingi the fact that the 
pertm accused B of a good character it releaant 

ircj In criminal proceedings the fact that the 
accused person has a bad character ■' 

less estdencehasbeen given that he has, g 

£rp,a„ahoa (.) -Ibrs^^nXl' " 1 -U in tshieh the had 

a'"’-"- ^ ■' 

chtiracter] In c.v.1 cases the fact that the clntactn of 

Charaeu, a, atrcet.nc .,„y person 1 . such as to affect the amount of damag 

diunases sshich he ought to receive, is ede;;"' 

of particular ac?s by wlulh icputition or disposition sverr shotai 

^ PART II 


Ou Proof 

CHAPTER 111 

Faems wiltcit M!ed not re rroved 

, ,, , „ 56 No fact of vshich the_Cotirt still l“'J 

Cial Notice need be proved 

F„t, of tthich Court 57 pc Court sltall tale jud.cal not.ee 

must take judiaal nouce follbwing facts — 


LEG REF 

* This section was substiiuted for the on 
Einal section bv Act III of iSgt, »«« C . . 

^ * These words and figures were inserted b> 
Act III of 1891, sec 7 


direetl' 


infringed and oidencc pointing w 

similar conduct is admissible « confisw 


specific evidence of bid ebaracter 
to acts similar to ihe crime ...nrontlK: 

imcsugaledwhich ,, m ‘b* 

question of motive which is dealt ^ ,jig 

NOTES same conviction Such a motive pf^ibabliti 

. _ .BtsHmiMiWe to establish the same kind of motive lhal m ® ba'* 

S;6aIC actuated the mmd of the accused or ^ f,r 
^1^22 Bom L R 1274 The past hislory of a actuated hu nund in committing ^ ,{3te- 
itL of droits would-be significant only if an whit* he is being tned ^ JM®, ^n'Siness m » 


olng of dacoits would be significant only .1 an wnitm ne is oeing tneo ^ ‘y^.^^n’^iiness m * 
Kce under sec 400, Penal Code, has been ment elicited from * .nauon 

^rtHeout It I C CI\ N 69 SUte- sessions tnal by way of cross-exam^^ bad 

rnent hv a orosccuUon Witnc's in a prosecution the opinion of another w itn« a 


ment by a prosecution witness m a pros^uon ureopimon 01 buuuicj ainou^^ “ 

for not that he had brought a case under sec character of the accused, d«s^ 


107 Cr P Code against some of the accused evidence 

who had been bound down is admissible not for was ebcited for the_pu^^®‘ 


not cuciicu iiir uic but 

provinFthrbad'character of the accused but as sort of character the accusrf W"^ ct^« 

cart of the «i gtslae the events which had collateral object of ‘Lnccwhichl;® 


cart of the us gtstae the events wnicn nau »AR,.aLc,at «ojcv.i .r°.videncev>w';“., 

transpired before and which led up to the not witness was resiling from the cvi tbe 

with which the accused were charged 17 I C ga\e before the commitung hW iheiewj 


165=40 C 367 As to evidence of conduct 
affecting character, ste a j S L R 55- 1927 Smd 
»8 See 1928 L 647 as to the value of past 
good character 

Sec 54 — Evidence of bad character of accu 
sed IS admissible to prove the motive for crime 
5 P 63=93 I C 884 1928 O 430 S 54 

does not relate to die manner of proof ofprcvi 
ous convictions and relates only to the proof of 
previous convictions in certain cases ILR 
(1941) Kar 308=194* Sind 173 Incases of 

enme where It IS thought desirable by the pro cvioence 24 'i J , ■ffacts 

secuiionto bring evidence of previous conduct Court can take judicial notice 0 

of similar character to the suggested crime, m Court 121 IC 337 .,-«tivt— Th® 

before the jury, the intention of sec 54 u not Sec 57 Sfctiov not exma 


admission of that statement d^ jL-R 

contravene the provisions ®f*®5, ,?% 6^7 
(*939) I C 337 See also 1939 

'Tof si Erp. 7 0'W^ 

2 C P L R 1 98 41 1 C 696 , ‘932 ^ ^ fAcn 

Judges are entitled to takejudic jxMih 

notorious fact without rcquintig 1 

cvTdence 24 MLJ 2'*""* r f.^ts transpit**’ 
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(i) I [All Indian lau-s ,] 

(а) all public Acts pissed or hereafter to be pissed b> Piiliamcnt, and 
all local and personal Acts directed b> Pirliamcnl to be judiaalJ) noticed , 

(3) Articles of ssnr for Her Mijesti s Arnij or Air Force] , 

(4) the course of proceedmi? of 1 irlnment and ‘[of the leqi'Iniires es 
tabb'hed under in> laws for the time being in force m Bntish India ] 

Explanation — ^The word * Parliiment ” in cliuses {2) and (4) includes — 

(0 the ParUatncni of the United Kingdom ot Great Bntiin ind Ireland 
(11) the Parliament ol Great Bntim 
(m) the Parliament of England , 

(la) the ParUamenl of Scotland and 
(p) the Parliaincnt of Ireland , 

(5) the accession and the «ign manual of the Soicrcign for the time being 
of the United Kingdom of Great Bntam and Ireland 

(б) all seals of iihich English Courts taXe judiaa! notice the seals of all 
the Courts of Bntish India, and of all Courts out of Bntish India, established, 
by the authonty of the *fCentral Gotemment or the Cromi Representative] 
the seals of Courts of Admiralt> and Mantime junsdittion and of Notaries Public, 
and all seals nhich an> person is authonsed to use by anj Act of Parliament or 
other Act or Regulation havnng the force of laN\ in Bntish India , 


LUG REF SicvATVRr op a Gaottio OrncER— The 

* Substituted b> A-O 1937 Court can take jud ejaJ notiee of the signature 

* Thoe words were suhitieuted for iheVNords ofgazeUed officer of the Bn&sh Govemment and 

‘or Navy by S sand Sch I of the Repeal therefore the genuineness of his sjnature u not 
log and Amending ActfX of 19^7) amaiierMhicb unless the Court deems it neces 

$ar> need be proved The applicab lit) of the 
NOTES sub-secoon u not conungent on the exhibition 

mrea in this sect oti of the facts of v hich ihc ofa cop> of the /Vl St Crngt Ca^tiU coataiiuag 
Court shall takejudiaal notice of u far from a ootihcatioo of hts appointment as such officer 
complete and Ansl>Indian Courts take 44ML.J 5o7 7S 1 C. 515— 19*3 M 600 As 
ju^aal BOttra of the ordinary course of nature to lud oal notice of povser^f attorney given 
the meaning of English vvords and all other under seal of notary public,srr4t L.R 530 
matters vvluch the) are directed by an) other I L R {1939) Bom 347 Honorary Magu 
Act to notice such as in Bengal lists of land trate s s gnature a taken judical notice of onl> 

holders who have not made road cess returns when made in his official capaat) 3 I C. 537 
(^ng Act IN of i83o Sec 19) m Madras Courts take judicial notice of attesuboo and 
by laws framed bv the Commusionen of Pol ce s gnature of such Regutrar 10^ I C. 42'* As 
(Mad Act III of 1866 sec 4I in Bomba) to s gnature of jusbee of the Peace rrr i Beng 
nobficabons in the Gazette (Bom ActXofiBCC LR 15(0) Jud cial nobcc of Agra division 
sec 4) inOudh the lut oftalukdars andgran records being deitro>ed durug the great 
tees published b) the Chief CommissioneT (Act I Indvn Muunv Sn a-' V a*‘4 For cases 
of 1868 sec. 10) (BTntele) Stokes \ol II p where appropnate books were referred to 
837) Set also 1937 P 463 (Sftons Settlement 17 ^ 45b (PG.) 13 C L.R 86 "a C U N 

Report) In 10C.L.R 469 the Court refused 745 3* C i (PC) 1 B 369 LawReports 

to takejudiaal not cc of the seal of a Kazi or 3 C "Sp la GL.R 86 10 C. 140 ,34 \ 

Sudt Anun vibose appointment said to have 445 13 B 45a (457) Medical works i'» C 

been made about 1820 was not proved Though t-R 86 10 C. 140 14 A 44^ 1511453(457) 

Courts takejud cial nobce of judgments it does 3 C. 604 (608) Mill s Histoiy of Inata NLll s 
not follow that all statements of facts contained Political Econom) Harnn^on s Anal)s s 
m judgments must be taken judiaal nobce of Sanads Treaties Set 3 1\ R (Act X Rul)3g 
19 S L.R 576«=i9a6 Snd »6t The Covrts 7 BL.R 63 15 W R (Cr)a;> 15 M 341 
eannot takejud c al not ce of theft on Ral a)-s As to other histones (as) Nfenons Histor) of 
1938 L. 837 The Court can l^c jud cial Travancore sea i M 49J Rooks dealingwnh 
QObce of the fact that il e preseni pol t cal custom of corrmunit cs by publ c-officer 49 \ 
movement is in fact a movement prejud c al to 848 (Production of a gazette p sufT aent proof 
the public safet) or peace 36C\\N ii^ of Court nobficauon) tgzSA 355 BcCsreany 

REcrsTlREO I^TTER — Court inaj take jod cial jud c al not ce could be tuen of an) passages in 
nobce of the fact that a regi lered letter takes books rclatmg to an alleged trad t on something 
at least 24 hours longer than oriinarv letter 09 more il an the mere existence of the passages 
1 C- 623=1937 \ a«j would I a e to be proved befurc the passages 

CuTtovlor Riutrr or Privacv — I n Oudl could be regarded as evndenee ofthe existence of 
see 13 OL.J SI"* See aba 93 1 L, 33 ^1936 thetradiuon It must be ihovm that the wniet 
0353 \s to jud cial notice of the existence had an> ipeoal knowledge of the alleged tradi i 
of a local custom see elre 91 LC. jSj »n»C O vioi or the trad non is a lepcv non of that p w r 
lot in the 1 tors 1937 I.. 5*9- > 
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(7) the accession to ofilce, names, titles, functions and signatures of the 
persons filling for the time being nny public office in an> part of Brit sh India, 
if the fact of their appointment to such office is notified m *[any Official Gazette] , 

(8) the existence, title and national flag, of every State or Sovereign recog- 
nised by the British Crown , 

(g) the divisionsof time, the geographical divisions of the vsorld, and public 
festivals, fasts and holidays notified in the Official Gazette , ' 

(10) the territories under the dominion of the British Crown , 

(11) the commencement, continuance and termination of hostilities bet- 
ween the British Crown and any other State or body of persons , 

( I jj) the names of the members and officers of the Court, and of their deputies 
and subordinate officers and assistants, and also of all officers acting in execution 
of Its process, and of all advocates, attornej's, proctors, vakils, pleaders and other 
persons authorised by law to appear or act before it , 

(13) the rule of the road *[on land or at sea ] 

In all these cases® and also on all matters of public history, literature, 
science or art, the Court may resort for its aid to appropriate books or docu 
ments of reference “ 

If the Court is called upon by any person to take judicial notice of any fact, 
It may refuse, to do so, unless and until such person produces any such book or 
document as it may consider necessary to enable it to do so 

58 No fact need be proved in any proceeding which the parties thereto or 
their agents agree to admit at the hearing, or which, 
Fact! admitted need not ijefore the hearing, they agree to admit by any writing 
e prove under their hands, or which by any rule or pleading 

m force at the time they are deemed to have admitted by their pleadings 

Provided that the Court may, in its discretion require the facts admitted 
to be proved otherwise than by such admissions 


LEG REF 

* Substituted by AO 1937 

^ InserleA Vw 1671 5 

* For an additional case set Civil Procedure 
Code, igo8 S 84(a) 


NOTES 

Sec 58 — Section applies to criminat Inal 
as well as cnmmal cases gi I C 233—27 Cr 
LJ 57=19260 245 Rat 769 5 B 143 
UBR 1907 Evid I 6 MIA 521 (proof ol 
will) , 6 B L R App 49 (proof of documents 
not disputed) 1924 R 155 (Partition admitted 
—Unregistered deed— If admissible) Admsssioo 
made in course of examination — No necessity to 
prove See 8 BurLT 18 Mortgage unregis 
tered — Effect of an admission Set 6 Bur L T 
131=20 IC 666 When an agreement sued 
upon u admitted by the defendant proof of it is 
dispensed with A Court cannot dismiss a suit 
based on an adoutted document on the ground 
that the document was not sufficiently stamped 
4 BurLT 171 = 11 IC 810 Admission of 
mortgage in written statement — Proof of loss of 
original or contents of certified copy — Not 
necessary 1934 L 898 Admission of mortgage 
in pleadings — Attestation by one witness — ^No 
roof required See 4 BurLT 182=11 IC 
See also 20 N L J 21 = 169 I C 323 , 13 


NLR 121 42 B 352 aoBomLR 354=45 

1 C 555 , 42 M 41=35 ml J 535 Sec 58 
eawniot be \ititd to Wid the party who has 
made an admission of the genuineness of a 
document when such admission is accompanied 
by a legal plea that the contract and the other 
facts mentioned in that document could not be 
rebed upon by the opposite party owing to 
the provisions of the statutory law relating to 
registration 1935 Pesh i2 In spite of waiver 
of proof by an admission under sec 58 of the 
Evidence Act a note or other instrument insuffi- 
ciently stamped cannot be acted upon or decree 
given upon it unless apart from the note there 
IS an independent cause of action for the loan 
1933 M 117—64 MLJ 79 Suit on promis- 
sory note — Defendant admitting execution and 
pleading discharge — Promissory note subseqircn 
tly d scovered to be insufficiently stamped—' 
Objection to suit — Sustainability 1932 M 693 
— 63 M L J 303 Fact alleged m plaint and 
not denied in Written statement may be esta 
Uished as admission See 4 BurLT 26=9 I 
C 470 Pleader consenting to admit inadmis 
sible evidence in criminal case — Conviction on 
sutdi evidence — Propriety 28 MLJ 329 
Accused s pleader admittmg possession of cocaine 
— Court acting on the same is irregular 30 
BotnLR 646=52 B 686=19286 241 
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CHAPTER IV. 

Of Oral Evidence 
P roof of facts by oral 59 All facts, cxccpt the Contents of documents 

evidence may be proved by oral c\ idencc 

Oral evndencc must be 6o Oral evidence must, in all cases ^vhatever, 

direct be direct , that is to say — 

if it refers to a fact tthich'could be seen, it must be the evidence of a ^vlt- 
ness ^vho says he saw it , 

if It refers to a fact which could be heard, it must be the evidence of a wit- 
ness who says he heard it , 

if it refers to a fact which could be perceived by any other sense or in any 
other manner, it must be the evidence of a witness who says he perceived it by 
that sense or in that manner , 

if It refers to an opimon or to the grounds on which that opimon is held, 
it must be the evidence of the person who holds that opinion on those grounds 

Provided that the opinions of experts expressed in any treatise commonly 
offered for sale, and the grounds on which such opimons are held, may be proved 
by the production of such treatises if the author is dead or cannot be found, or has 
become incapable of giving evidence, or cannot be called as a witness without an 
amount of delay or expense which the Court regards as unreasonable 

Provided also that, if oral evidence refers to the existence or condition of 
any material thing other than a document, the Court may, if it thinks fit, require 
the production of such material thing for its inspection 
CHAPTER V 
Of Documentary Evidence 

Proof of eonteno of 6i The Contents of documents may be proved 
documents either by primary or by secondary evidence 

NOTES reported lo bim, how far evidence see 97 I C 

Sec S9 — Proof by oral evidence (a) of ad 785««ip36 M 1003 Circumstantial evidence 
justment of accounts See BcngLR (Supp not excluded 1927 C 498 
Vol ) (F B ) 3 (M of payment of money t A Rebance on text books without expert evi 

44a Value of documentary evidence When dcnce See aa G W N 745 38 M 466 

there IS conflict of oral evidence see 4 NT I A Certified copy of translation of judgment 4 

4Q3 , a BctigL-R. G 1 8 See also 1 M I A 1 C 579 The value of the evidence adrmssihle. 

43. under sees 32 49 and 60 depends on the 

Sec 60 Scope op Section — See 12 Bcng character of the witnesses who depose to what 
1 ~R (App) 18 1924 R 363 Sec 48 read they heard from deceased persons and also on the 

with sec 60 requires that the person who holds characters of the decoasra and whether they 
the opinion should be called as a witness were expressing their own opinion or merely 
Statements made by deceased persons after the repeatmg hearsay 1933 Smdais 
controversy had arisen and therefore inadmissi Secs 60 and 67 Prior STATEitENTs — M ode 
ble under sec 3a are not admissible under sec 48 ofproof — S s 60 and 67 deal respectitely with 
or under sec 32 (7) Statements cannot be the proof of oral and vmtten statements These 
called instances 8 Luck 445=“ 1933 O 246 two sections do not lay down that such state 
See etlso 4I C W N 1103 As to persons who ments can be proved only by calling m the 
can give opinion evidence see 25 M 209 , 23 deponents themselves as witnesses 1941 R D 
A. 37 As to evidence of admission rrr 5 M 503=1941 OA fSupp ) 460 
239 , 4 I~B R 121 , 2 Weir 762 \Vherc, on a Secs 60 and 118 —Evidence of statements 
charge of plying a car for hire without penmt, made by a child to other people or of conduct 
the constables only deposed to what a passen amounting to a statement is pot admissible in 
ger told them (and that passenger was not a cnimnal trial when sudi duld is not exa 
ecamined) ttelJ such endence was excluded mmed as a witness by reason of incompetcncy 
by sec. 60 of the Evidence Act 1933 (o depose I L.R. (1941) 2 180 

1424. \\’bcn hearsay reles-ant eMdeoce. See 6 Sec 61 — ^The fact that the man producing a 
Born.T.P, 762 52 M L.J 376 (P G.) 24 L. document used the same to settle dirputa 

227 41 C.\SJN 1103 (evidence of unuly betiseen the wUagers and that before him the 
tradition) document was m the possession of his lather. 

As Co sutement by person as to w bat another does not make the document a true copy of the 

CCM.-311 
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62 Primary evidence means the document itself 
Pnmary evidence produced for the inspection of the Court 

Explanation (i) — Where a document is executed in several parts, each 
part IS pnmary evidence of the document 

Where a document is executed in counterpart, each counterpart being 
executed by one or some of the parties only, each counterpart is pnmary evidence 
as against the parties executing it 

Explanation (2) — Where a number of docuJtients arc all made by one urn* 
form process, as m the case of printing, lithography or photography, each is pnmary 
evidence of the contents of the rest , but, where they arc all copies of a common 
original, they are not pnmary evidence of the contents of the original 

Illustration 

A person is shown to have been in possession of a number of placards, all pnnted at one tunc 
from one onginal Any one of the placards is pnmary evidence of the contents of any other, but no 
one of them is pnmary evidence of the contents of the onginal 

Secondary evidence 63 Secondary evidence means and includes — 

(1) certified copies given under the provisions hereinafter contained^ , 

(2) copies made from the original by mechanical processes which in them- 
selves insure the accuracy of the copy, and copies compared with such copies, 

(3) copies made from or compared with the original , 

(4) counterparts of documents as against the parties who did not execute 

them , 


LEG REF 
^ 5« see 76 in/ra 

NOTES 

onnnal (chitta) 49CLJ 54^*= 1999 C 459 
Sec 62 — One specimen of a newspaper is 
not a copy of another specimen of the same 
newspaper of the same date There is no rela 
lion between them of copy and original The> 
are all counterpart originals each being pnmary 
evidence of the contents of the rest 1930 L 371 
To bnng document under Expl II to sec 6*, 
the whole document, together with the sigoaturc 
thereto, if any, must be made by one umfonn 
process Where a letter together with several 
copies are prepared by one process namely, 
typing on a vf them alone 

IS afterwards signed separately, but the rest 
were only imtialled, it cannot be said that the 
signature on the one and the imtials on the rest 
have been made by one umform process The 
copies therefore cannot be^held to be a primary 
evidence of the lettir 1937 M 8o6=(i937) 

aMLJ 381 

Sec 63 — The quesbon whether secondary 
evidence was in any case rightly admitted de 
pends largely on the discretion of the Judge of 
Erst mstance and his conclusion should not be 
overruled by the Court of appeal except in a 
very clear case of miscarriage 55 B 103—3* 
BomLJl 1385=1931 B 105 Counterfoils of 
original receipts are admissible only on proof of 
loss ofonginab 39 PLR 702=1937!, 370 

CoPV OF A Copy is jiot evidence 7 A 738 
But it may be admitted in evidence by consent 
of parties 1928 M 1255 Proof of ccyy bemg 
correct copy is no proof of the original (ir) of 
Its execution, genuineness, etc 2* WR 208 
Secondary evidence— Absence of evidence of 
comparison with original — Objection on scope of 
—when to be taken — Copies admitted in ap 
peal Without objection — Objecuon in seoo^ 


appeal— Compefency 17 PLT 709 See elso 

45 CWN 654-1941 Cal 506 Newspaper 
copy of a letter not proved to have been wntten 
by the accused IS not etrdefice BAL,] 302— 
10 I C 83a Secondary evidence of a oocu 
reent which has not been proved to have been 
written by accused or even existed cannot be 
admitted A copy of a newspaper publish- 
ing a defamatory letter cannot be used 
as secondary evidence to prove a letter 
which has not been found or even proved to 
haveexuted 10 I C 832 A copy of a copy, 
m the absence of proof of comparison with 
the original is not good secondary evidence of 
the original m the absence of consent 48 
LW 650 =(i 938) 2 MLJ 883 
Cl (3) — See 1924 N 375 , ao L IV 
ytg A pnnted copy of the deposiiions of a 
party to the former suit made in English, which 
depositions came up to the Madras High Court 
in 1900 On appeal is admissible in evidence as 
It is the practice of the Madras High Court 
smcc igoo after Government Press took up the 
pnntu^ of the High Court papers that before 
giving the Enal order for striking off, it w ould be 
compared with the original (1927 P 61, Rel 
on) 115 1 C 147=1929 M 187 Sec 63 u 
exhaustive of the meaning of ‘secondary evi 
dence An abstract translation which does 
not purport to be a 'copy* or even a full and 
emn^ete translation of the document but w 
merely a sunimary of its terms is inadmissible 
39 PLR 602=1937 L 370 

An uncert fied copy of a deposition can be used 
as secondary evidence only if it can be regarded 
as a €»py made from or compared with the 
onginal Where the man who is alleged to have 
made the copy is dead and so a so is the man 
who compared it with the original and their 
signatures only have been proved by a clerk 
vAo was acquainted with their handwnUng, 
it cannot be accepted as evidence as it is not 
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(5) oral accounts of the contents of a document given b> some person vvho 
has himself seen it 

/lluStretwu 

(tf) A photograph of an original i« irton«Jafy wdcnce of «U contenli, though the have 
not bcCT compart, if « u prc\td that the thing photographed was the onginal 

(b) A cop>, compared with a copy of a letter made by a cop>ing machine u secondary en- 
dence of the contents of the letter, if it is shown that the copy made by the copjing machine was 
made from the ongina! 

(f) A copy tramenbed from a copy, but afterwards compared with the onginal is secondary 
esndcncc , but the copy not so compared is rot sccondar> evndence of the onginal, although the 
copy from which it was transenbed was compared with the ongwia! 

(<f) Neither an oral account of a copy compared with the original, nor an oral account of a 
photograph or machine copy of the onginal, is secondary esadenee of the original 

Proof of documents by 64. Documents must be proved by primary 
primary evidence evidence except in the cases hereinafter mentioned. 

Cases la which secondary ^5 Secondary evidence may be given of the 
evidence relatmg to docu< existence, condition Or contents of a document in the 
roents may be giirn following Cases * — 

(fl) when the original is shown or appears to be in the possession or power— 


NOTES u not even secondary evidence of the statement 

suSBaendy proved that Uwas made from or and cannot be made use of in lieu of the origin^ 

compared with the ongioal 73CLJ 159*145 sUtements itself 53 M 953*60 MLJ. 14 
C W N 654* 1941 C 506 It IS doubtful whether a copy of a lut attached 

Cl (5)— See aa aLJ 664*80 1C 939* to a plaint obtained from some record in the 
I934 A 793 Surve) and Settlement Report Revenue Court is admissible in evideflce 7 
which was based on a jamabandi, the original OWN 1079* 14 R D G64 Secondary eii* 
of which was not produced and which itself deuce is neceuary before any presumption under 
was not exhibited in evidence, cannot be treated S 90 can be made 1930 A 550 Oralendenee 
as secondary endence of the contents of the cannot be given to prove the contents of a letter 
jatnabatidi sutement under cl S 63 or which was neither produced nor called for a6 
under an> other section of the Evidence Act C 53 The copies of the letters from the accused 
(1928 P 284, reversed) 33 BomLR 515- to Ins co.compjr3tort which were intercepted 
59ML.J 731*1930 PC 45 fPC) and re posted are admiuible m evidence It is 

“pERsov WHO HAS SEE-V,'* meaning of— not necessary that the prosecution should go 
Evidence that witness saw the document and through the formahlies of miking a fornnl 
beard it read out if admissible See 54 I A. application to his assoaites to produce the 
61*5 R 18*53 MLJ 37G (PC) Under original letters 1933 A 498 Where a lcn«e 
the section the evidence of the contents of a dc^ is m the possession of llie derendaiits, niid 
document must be given by a person who Itad they failed to produce (t though summoneii Iwire 
seen those contents, tr, who had read ihe to do so, secondary evidence of the tame is 
document The evidence of a penon not admissible LR 3A C(Kev) Wherend'i-u. 
knowing the language of the document is»in» ment of title which is in (losiession of a pirly 
admissible t3RD 50o*liaIC 310 is not produced by him niter notice In prtHhiec 

Sec 65 Appmcabiutv — Secondary evi- the same, the party giving notice is enljikd 
dence should not be allowed unless the ar« to give secondary evideiiee nf the liociinieiit 
cumstances are a suflicient justihcation under the under S 65 (c) And b 6b, proviso (3) 3aJl>m 

Evidence Act, for reception of secondary m heu L~R 1435“ IHSI 33 • 31 I' L R pin— 1033 t. 

of primary evidence >933 P 46® Anincome- 945 Certified copy oj a rrgistereil deetf is 
tax return is not a document or a public record sulTiCicnl proof wlien the original of lint lieesl 
of a private document svilhin the meaning of is in the possesnon of the op(>oslte parly lOjh 
S 74 and so S 65 does not apply 56 D 3340- A 39t Aim when Ihe original is filedin anoOirr 
34 BomLR 336 CouTi ami could not lie got without delay ity^o 

Where a party has taken all the necessary C 479 tVl'crc the original of a «l(•fltment 

steps for the produciion of an original document cannot he admitted in evidenre on Ihe gn»iii<i 
but the document is not produced by the person of privilrR'' under S 134 no secoroUry evuicnee 
in whose possession it is he being alleged 10 be of its toineiiti can be given »«)17 .M W N 74*' 
in collusion with the opposite party, ibe former —1937 M i'o7*=-(i937) a M 1-J 381 Un irf 
u entitled to offer secondary evidence as to the S 65 (*) mu ndary evidenre of tlir ronicnf* « I 
contents ofthc documents in question saPL.*! an inrBTir*tJ» ttlurn woiiM not he adriii«sllJe 
SOO Tiie livrmne lax Oilirrr Is suiyetl t» eveiyf 

Cl (a) — Effect of section Set 49 A 78.^ nmresi lit the Court M 1 

34 A L.J QG4 Any secondary evidence Is ad- hi LJ T*!'* A /•rn/l eitJ hn eiaterxe»i •»4 e iute^ 
tvuvsiWe here 16 lA las-iG C. 753 (PC) >n«t ik»us«j lA* ^ art fleJ h 

" Produce ” means only procure the piwuciion Atume is hu tttmt *J ^ irnnh^ 

©r give It in evidence. 1930 A 550 A ilatr- umlrr S aa if die Income-taa Ati ate public 
ment of a wun«s abitrteted in a judgment documenii wiiii reference lob 74 o* inc I v idence 
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of the person against Avhom the document is sought to be proved, or 

of any person out of reach of, or not subject to, thc process of the Court, 
or 

of any person legally bound to produce it, 

and when, after the notice mentioned in section 66, such person docs not 
produce it , 

(i) when the existence, condition or contents of the onginal ha\c been 
proved to be admitted in ^^rlttng by the person against vhom it is proved or by 
his representative in inteiest , 

(c) ivhen the onginal has been destroyed oi lost, or 'tvhen thc party offering 
evidence of its contents cannot, for any other reason not ansing from his oivn 
default or neglect, produce it in reasonable time , 

(d) ^vhen the original is of such a nature as not to be easily movable ; 

(c) when the original is a public document asitlun the meaning of 
section 74 ; 

NOTES c)8 , 6C.LR igg (Docuznrnt d«lri>yed b} fi/c) , 

Act of which certified copies TAOuld be admissible *937 R D 119, 11 P 569=13810 419=1932 
under S 65 (<) of the Evident Act. There » P 157 (Record room burnt dunn; mutiny) 
nothing m S 54 of thc Income tax Act which As to cv^dence of search before document can 
prohibits a party from putong ui cndence a be considered lo be lost, su 19 C. 438 , 49 I C 
certified copy of an income«ta.T return if that 1006 Document — Lost m Court— Secondary 
return u a public document It would be evidence admissible 144 IC 812=1933 ^ 
putting an unwarranted restriction on the 782 As to value of lathandi papers a secondary 
words ‘ documenb forming the act or records of evidence of certificate of sale, tee 21 W R 333 
the acts** in S 74 (i) of the Endence Act to A compromise filed m a rent suit may be pro ra 
say that they should be confined to those parU by producing a certified copy as the compromise 
of an income tax record which the Income lax so fiW is a part of public record L.K. 1 A 
Officer has himself prepared and to exclude 132 (Rev) Stt also UBR (1909) 4th Q.r 
documents, which he has himself called for or Evi 19 (Supplementary suncy record) , I P R* 
which have been adimtted to the record for the ^14 (Cr ) , 15 CrL J 344»5PR 1903 (Cr) 
purposes of the assessment I L R (1940) Oertified copies of registerrf deeds 103 I C> 
Alad 450—1940 M 768— (1940) a MLJ 257 752=1927 L 817 Secondary evidence of a 

(FB) But s« also ILR (1940) M 329— compulsory registrable but unregistered deed is 
50 LW 815=1940 M 161 1940 C 187— not admissible in evidence 101 IC 839=1927 

43 OWN 1169 N 214 Secondary evidence of returns filed 

Lost Document — If it is found that a docu with the Registrar of Joint Stock Compames is 

ment has been lost secondary evidence may be admissible as such returns constitute the public 
given and whether proof is sufficient in a case records of private documents withm S 74 {2) 
is a question of fact LR 4 A 201 (Rev) 45 C 169=21 C 1161 (F B ) The mere 

Agreement to relmquish unregistered but en fact that a document svhich is required by law 

forceable under the doctrme of part performance to be attested was admitted in evidence without 

— Secondary evidence of its contents may be objection by the defendant, does not absolve 
given if It IS lost 1929 R 181 Loss ofongmal thc plamtiil from establishmg that it had been 
of documents produced merely as evidence duly executed and attested 42 OWN 1035= 
should be proved 122 IC 751 Entries in 1938 C 702 Secondary evidence of a docu 
Patwan s list made after inquiry and inspecbon ment should not be rejected on appeal merel) 
of receipts are only secondary evidence and they on the ground that the loss of the original has 
are inadmissible unless the conditions laid down not been satisfactorily proved 15 1C 625 
m rhi< section are satisfied 12 RD 398= Secondary evidence admitted without objection, 
ill IG 843 S 65 (c) « not inapplicable to not to be excluded on appeal 29 M L. j 307 
the case of previous convicbon and secondary _ tg C W N 929 (PC) See also 14 I C 539 , 
evidence could be admissible to prove previaus 32 P L R. 696=1931 L 722 , 14L 473=«933L 
convictions in cases where the records of the 601 WTiere a suit is brought on certified copies 
previous trials and convictions have been des of documents and the loss of the document is 

troyed and are not available But a mere con not proved thc suit must be dismissed as no 

viclion slip IS not such secondary evidence I L secondary evidence is admissible in the cm 
R. (1941) Kar 308 1941 S 173 On this cumstances 23 I C 886 Where the plaintiff 

clause, see also 5 P 777 referrmg to 6 M 80 has suppressed the documents in his possession, 

27 C 639 (PC), 24 L tv 227 105 I C 5®2 be co^d not be permitted to establish their 

8 PLT 510=1927 P 61 (Onginal of puUie contents by secondary evidence 1933 M 45i 
document destroyed — Secondary evidence ad =64MLJ 676 SeealsoigsyN 116=16910 
imssible), 1926 O 161 (Onginal telegram des* 834 The d^endant pleaded that the onginal 
troyed) See also 1937 R.D iig , 14 71 , i^as not lost but had been suppressed because 

8 W R 38 W R (1864) 3®t (Decree destroyed it TOntained an endorsement of payment, Aehf, 
during mutiny) , 22 W R 303 , 5 C 88j , 7 C that as the fdeadi^ of the defendant amounted 
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(f) ^^hcn the original is a document ofwiiiclia certified copy is permitted 
by this Act, or by any other law in force in British India, to be gi%cn in CMdcncc*, 

(g) when the onginals consist of numerous accounts or other documents 
which cannot comcniently be examined m Court, and the fact to be proved is 
the general result of the whole collection 

In cases (a), (c) and (rf), any secondary evidence of the contents of the docu- 
ment IS admissible 

In case (A), the written admission is admissible 

In case (e) or (f), a certified copy of the document, but no other kind of 
secondary evidence, is admissible 

In case (5), evidence may be given as to the general result of the documents 
by any person who has examined them, and v^ho is skilled in the examination of 
such documents , 

66 Secondary e\ idence of the contents of the documents referred to m section 
65, clause (a), shall not be given unless the party pro- 
Rules as to noucc to produce posing to give sucli secondary evidence has previously 
given to the party in whose possession or power the 
document is ’[or to his attomc) or pleader), such notice to produce it as is pres 
enbed by law , and if no notice is prescribed by law, then such notice as the Court 
considers reasonable under the circumstances of the case 


LEG REF 

* Cf The Banlten Books E«dence Act 

(XVIII of 1891} S 4 

•These v^wds were inserted by Act XVIII of 

1873 S 6 

T^OTES 

to an admission of execution of a document, 
the plamtjiT could maintain the suit on its copy 
vathout proving the loss of the onginal it 
« 4-30 10 955 II ALJ 731=21 
IC 81 wTiere in a suit for redemption, it is 
proved that m waubularz predecessors in tile 
of the defendants amnicted in writing the existence 
condition and also the contents of the onginal 
S 65 ( 4 ) applies 148 I C 1172-1931 A 529 
Order granting letters of administrat on with 
copy of will annexed if public document— Certi 
Bed copy if admissible Ste 19 CWN io68 
=30 I C 690 Certified copy of probate m 
Austral a — Secondary evidence Sti 11 J C 
261 Copy of award admiss ble when original 
in possession of party not subject to process of 
Court 1917 p 241 A certified copy of a 
roboVan is admissible in osdence 29 C VV N 
7420461c 68g Contents of document called 
for but not produced — Court bound to reccne 
leomdary esndence Ste 49 I C 507 Mort 
gage deed executed in England comprised pro- 
perlies s tuate in India— Loss of deed before 
registration — Secondary eiidence may be given 
1928? 134=71* 99 Document lost— of 
bearing endorsement by deceased predecessor 
of party that it wasacopy of onginal — Adimsubi. 
bty 56 M L.J 730 (P C.) 

The siatnnent eert-iwi vt tht debtor i cfptuclvm 
to the Debt Cortnltehon Board cannot be regarded 
as an admLssion within S 6^ (t) Eiidence An 
It IS a statement under S 6 Debt ^ncil atson 
An the statement is not to be deemed a state* 
*Mnt of the amount admittedly due but of the 
y^ou nt claimed The debtor u m no sense 
pronuiing to pay this amount , na the contrary 


be u apply-ing to a Debt Conoliation Board 
with a new to having hts liability cut down and 
It cannot be tnfeirea that there js any promise 
to pay anything or any admission of liabibty 
for anything 1941 N 95®*i94tNLJ 134 

Lost DoevsreNT iNSimaaNTLY Stauped-^ 
Inadmissible in evidence as no duty or penalty 
can be levied on a lost document. But proof 
of title by independent evidence is not barred 
4MysL.J 194 

Secs 65 and 66 —The only purpose of a 
notice under Ss 65 and 66 of the Act is to 
give the party an opportunity bv producing the 
original to secure if he pleases Ine best evid^ence 
of the contents Secondary evidence is adnuwble 
when the party offering evidence of its contents 
cannot for any reason not ansing bom hiS own 
default or neglect produce the original docu 
ment in reasonable time and under S 66 the 
Court has absolute power when it thinks fit, 
to dispense with a notice under these sections 
63 lA 85=40 OWN 226—70 MLJ 206 
(PC) 

Sec 65 (B) 6 M 8 5 C 568 

Sec 66 —Section is mandatory 31 OWN 
2i3s:i927C lO' Secondary esidence of deeds 
of sale of houses adjacent to the suit house can 
be giscn m order to prove title only when the 
pierson in possession of those documents falls to 
produce them in spite of notice given to him 
Where no such notice is gisen secondary evidence 
m the form of copies of the onginal document 
should not be admitted it L.L.J 401 
cito 123 IC 197 (omisson to give notice is a 
fatal objection to the admission of secondaiy 
evidence) ^\’here a pardanashin woman is 
Iving with her brother semce of lummtw 
on him instead of the woman berse^ 
constitute such notice as is required W S M 
if dial brother is expressly named in the 
summons as the person upon who m it ^sht 
sened it is only a technical UTrgulanty 
2 -jALJ 1091 = 19-9 a 680 Nodoubtunder 
S 6G • notice to teoduee the document must 


/ 
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Provided that such notice shall not be required in order to render secondary 
evidence admissible in any of the following ca^cs, or in any other case in which 
the Court thinks fit to dispense with it * — 

(1) when the document to be proved is itself a notice ; 

(2) when, from the nature of the case, the adverse party must know that 
he will be required to produce it ; 

(3) when It appears or is proved that the adverse party has obtained pos* 
session of the original by fraud or force ; 

(4) when the adverse party or his agent has the original in Court ; 

(5) when the adverse party or his agent has admitted the loss of the docu- 
ment ; 

(6) when the person in possession of the document is out of reacJi of, or 
not subject to, the process of the Court 

67. If a document is alleged to be signed or to 
V signature and jj^vc been written wholly or in part by any person, 

hanawntinc of person * ii'^i 

alleged to have signed or Signature or the handwriting of so much of the 
written document produced document as is alleged to be in that person’s hand- 
writing must be proved to be in his handwTiting. 

68 If a document is required by law to be attested, it shall not be used as 


NOTES person whose signature it purports to bear 37 

previously have been given to the parly m C 467=14 OWN 1114 Proof of document 

whose possession or power the document IS before by examination of writer 19 OWN 1*48 

giving secondary evidence of lU contents, but •■aa IC 654 Handwnung may be proved 

such notice is not essential to render secondary by arcuinstantial evidence under S 67 which 

evidence admissible in certain cases, e g , where prescribes no particular kind of pi of The 

the Court m Its discretion thinks It fit to dispense execution or aulhonhip of a document 11 a 

with It , the obiection should however be raised question of fact and may be proved like any 

at the tune of the reception of the evidence and other Jact 1933 ALJ 79P^t933 A 690 

no objection should be allowed to be taken m The identity of the machine on which two 

appellate Court as to the admusibility of secon- tellers have been type-wntten would not bv 

dary evidence which was admitted in evidence itself show that the writer of the two is one and 

in tnal Court without any objection 163 I C the same person Such a conclusion nia> be 

408 (2) = I936 R. 277 drawn from addibona] evidence, eg, internal 

Sec 66, Proviso P loa It is doubtful evidence afforded by the document, or cxtemal 

if a pro forma defendant who is not interested in circumstances, or the continuity of the corres 
suit property or in the decision of the case u not pondence passmg between the sender and the 
an '* adverse party ’* within the meaning of addressee 1933 A 690 Set also 37 C 467= 
Proviso, cl (2) 118 IC 663 = 1929 A 680 14 CWN 1114 The execution of a docu- 

Certified copy of mortgage deed may, for proper ment cannot be deemed proved as it is required 

reasons, be admitted without notice to produce by the Evidence Act merely because it is proved 
the original 97 I C 348=1926 P 512 See m the sense of the definition of “proved” 
9 C 939 , 2 M 295 Where a party alleges That definition of the word “ proved ” must be 
that 110 facts are adduced by the opposite party read along with S 67 S 67 makes proof 
nor any facts proved which would justify the of execution of a document something more 
Court in admitting as secondary evidence a difficult than proof of matter other than the 
copy of an original document and it is found execution of a document 1928 A 303 See 
that the original document is in possession cr ofie 1941 A W R (Rev) 461 = 19410 A (Supp ) 
control of the party taking the objection and he 420 \Vhere the alleged executant of a deed 
fails to produce it, proviso, cl 2, S 66 applies (who was a marksman) denied execution and 
and notice to the party to produce the original all the attesting witnesses are dead or for some 
18 not necessary as by the nature of the case the other reason not available, proof of the hand- 
party must be held to be knowing that he would wntingof the attesUng witness and of his identity 
be n-quired to produce it 161 I C 465=1936 is sufficient proof of execution So where one 
P 129 attesting witness was dead and the other turned 

Sev 67 — See 22 WR 390, 21 WR 429, hostile proof or admission of his handwriting 
11 B 690, 12 BLR App i8 The defoubon is sufficient 1930 M 770=125 1C 231 See 
of “sign’ IQ the General Clauses Act, S 3 also M 662—1934 M 365=66 MLJ 712 
(52) has no apphcation to term “ sign ’ as used Sec 68 — See 104 I C 622, 45 CL J 577 

in S 67, Evndencc Act. 1934 A 390 Thumb IfS 68 was intended to express that a document 

marks are not exempt from the provisions cf required by law to be attested should not be 
P 67 40 LW 277“‘*934 558 A docu» ined as eviaenceybranji^ur^iue until one attesting 

ment does not prove itself, nor is an unproved witness at least had been called, then the words 
signature proof of its having been written by the ** for any purpose ” would have found a place 
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CMdcncc until one attesting witness at least has been 
law'^o purpose of proving its execution, if there 

be an attesting a\itncss ahvc, and subject to the process 
of the Court and capable of giving evidence 
^[Provided that it shall not be necessary to call an attesting witness in 
proof of the execution of any document, not being a will, which has been registered 
in accordance with the pro\isions of the Indian Registration Act, 1908, unless 
its execution by the person by whom it purports to have been executed is specificall) 
denied ] 


Proof of execution 
ment required by 
be attetted 


LEG REF 

^Proviso added by Act XXXI of 1926 
NOTES 

in the section Those words are not in the 
section and therefore it has to be concluded that 
this was not the intention of the framen of 
the Act There is no reason why an admis 
Sion in one document should require a dilTerent 
kind of proof from an adirus^on m another 
document The mere fact that one of the 
documents requires to be executed with attesta 
bon and that attestation must be proved for the 
purpose of giving legal effect to the document 
docs not appear to have any beanng on the 
uestion as to what proof should be given of the 
ocument where it is tendered merely to prove 
an admission in wnting S €8 does not apply 
to the case of a document which is meret> to be 
proved for the purpose of an admission 1 939 A 
Lj 149— I LR (1939) A 366 1939 A 969 
The fact that ent of the atust ng mtnesus has turned 
hoshle IS no sufficient ground to excuse the party 
producing the document from his duty of calling 
the said witness It is always open to him to 
cross-examine that witness with the permission 
oftheCkiurt 1941 O 89«i94oOMN 1077 
A Sub-Registrar who has signed a document 
ui the presence of the executant after receiving 
from him an acknowledgment of execution u 
an attesting witness 193 I C 41 — ig4oNLJ 
437=»ig4o N 382 Under S 68 what is neces 
sary is that an attesting witness if available 
shevaLd be calWd vtv eswievioe U vs wrong to 
think that a mortgage deed can be proved only 
by an attesting witness If the latter is unable 
to prove It there is no bar to its being proved 
by other evidence 193 I C 161 — i94iOWN 
349=1941 O 284 1941 OWN 1298—1941 

OA 983 1941 R 122 

Scope op Provtso — See 149 IC 1109 (1) 
= 1934 ^ S 68 has no applicaUon to the 

Punjab and there is no law which requires 
sale-deed in the province to be attested 10 L 
447 = 1141062 1928 L 148 Thechangein 

the meaning of the v\-ord attested effected 
by S 2 of Act \.X\ II of 1926 as amended b> 
Act X of 1927 IS retrospective in operation and 
the person who identifies the executant of a 
document before Sub-Registrar can be an 
attesbng witness. 30 N L.R 62-15210.1007 
= 1934 N t The amendment of S 68 by 
Act XXX! of 1926 IS a provtaon relating to 
processua! taw and not to lubstanbve law and 
therefore must be taken to be ret r ospectivy m 
its ©perauon 19-9 M ^1 = 57 ML.J 58S 
'933 M"N t4J“37l-" 677=1933X1 432 
*44 i C. 49= 1933 M 612 The words ‘ Indian 
Rc^tranon Act, >908,' occurring m proviso 


to S C8 could not be interpreted so as to confine 
the applicabon of the proviso, only to documents 
registered according to the provisions of that 
parbcular Registrabon Act and not of any 
previous Registration Act 178 I C 198=1939 
P 47 Wliere a defendant in a suit on a mort 
gage pleads that the contesting defendant does 
not admit the execution and completion of the 
document sued on nor is receipt of any con 
sidcration of the same admitted and further it u 
recorded by the tnal Judge that the pleader 
for the defendant in question ‘ hotly contended 
that the execution and due attestation of the 
mortgage bond in suit was not proved against 
his client In such a case the contention that 
the execution of the mortgage had not been 
specifically denied ' could not be accepted 
and It must be held that in fact the execubon 
has been speafically denied 43 C W N 66g 
= t8i I C 216-1939 PC »17“(*939) a MLsf 
762 (P C ) The section does not apply to 
account books which do not require attestation 
1930 A 37 A document which purports to be 
a mortgage but is not a mortgage owing to 
non-compliance wiih the provisions of S 59 of 
the Transfer of Property Act regarding attes- 
tation u not a document which is required by 
law to be attested withm the meaning ofS 68 
of the Evidence Act and a admissible to prove 
the personal covenant to pay therein which 1$ 
not required by law to be attested [32 M 410 
-19MLJ 584 (FB) Foil] 54 M 163-60 
MLJ 56 146 I C 694=19335 S57 iVhere 

the cxecvitvMV of a. re^vvtered wwttgage deed vs 
not denied by the mortgagor it u not necessary 
to call the attesting witnesses of the deed to 
prove It 165 IC 404='*936 OWN m3 
— 1937 O 149 To prove a deed of gift the 
production of a witness who identified the 
donor and attesting witnesses and who was 
personally known to the Sul^Registrar, and an 
entry m favour of the donee in the village records 
are sufficient 60 I C 234 The proper wa> 
of proving an entry m the Reguter of hfotor 
\ chicles would be eiiher that the Register 
Itself should be produced by a proper offiaal 
Of a duly auihenUcat^ eo^ of the maitnal 
part of the register placed b*fore the Court 
A mere ilatement bj the Commissioner of Police 
made in answer to a letter written by the Corpo- 
ration without his being called or the register 
produced cannot be accepted in proof of the 
ownership of a car 36C.i'J^ ti 47 AwnW 
who signs hu name in token of bong the scribe 
ejf a mortgage deed does not attest the deed 
t nrit l y by subaequcsidy seeing lh« mortgagor 
■ffix hu signature 6 N L.R 152 — 8IC.II19 
** Eit<uUoa of mortgage de«— Meaning oC 
See 69 CX.J 454 Attesuneo by mark— IIIi- j 


f 
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NOTES Jt u lufUoent to satisfy the Court that the 

terate svitness — Effect of J«iaAL.J 1114=* Trtecution which was not ifwifically denied was 
26 I C 84 Executant of document or party *so probable that a prudent man ought under the 
to transaction not an “ attesting " witness 14 circumstances of die case to act upon the suppo- 
CWJ^ 1046=7 IC 735 A writer of a deea yition that it was so executed. 1929 S 235 
who has not signed it as witness but has as a •^iNo attempt to prove attestation of mortgage- 
matter of fact been a witness of execution is a deed — Document cannot be used as evidence 
competent attesting witness 146 I C 694= 1929 A 389 Execution of mortgage deed 

1933 S 257 The ceruficate of admission of not specthcally demed — Need not be proved 
execution endoned by the registering officer 30 Bom L R 5G5 , and examination of attesting 
upon a document registered by him could not be witness is not necessary 1927 P 403 Sfi ebo 
used as an admi«ion of execution mthin the I LR (1937) A 723 ^ It 1$ not the law that a 
meaning ofS 70 13 NLR 197, 18 SLR plaintiff in a suit on a mortgage bond should 

282=93 I C 660=1926 S 88 Stt also 38 I C call all the attesting witnesses to the bond who 
605=1936 A 712 = 1936 A-LJ 1262 Where are alive before he can take advantage ofS 71 
the execution of a document is admitted or not It u incumbent on the plaintiff to call at least 

denied it is not necessary to prove the atics- one witness, and if that witness denies or does 

tation 42 I C 91 (Under the present amend- not recollect the execution of the document, 
ment want of spcafic denial dispenses with proof then the execution may be proved alimis 
^ attestor) 14 RD 494, 1936 OWN Whatever the Engloh law may be Ss 68^071 

1113=19370 149, 19360 270=161 IC 605 do not neccssanly state it 173 I C. 983=19 
= i7R.D 70, T934ALJ 8i7=i934 A 507 PLT 234=1938 P 301 Stt cUo 1939 PC 

Stt abo 1033 L 378 If any of the defendants t •7“(*939) 2 M L.J 76a (PC), 181 I C 572 

to a suit denies that any of the alleged executants Defendant admitting execution of mortgage 
executed the deed the plaintiff must produce deed but denying attestation — Duty of plaintiff 
one of the marg^inal witnesses to prove the docu- to prove due attestation. 1936 AI..J 297= 
ment 140 IG 115=1932 ALJ 207=1932 1936 A 169 Where on the producuon of a 

A 320 S» ebo 1936 A M L J 54 Executant certified copy of a rerotered tfecd of gift, the 
of a mortgage deed, admission by, whether party challenging jt does not spcofically deny 
bmds othen not admitting 44 C 345=20 that it is the copy of the deed, according to the 
GWJ^ 1044 Mortgage, proof of— Only one proviso to S 68 the production of attesting 
attesting witness called, sufficient proof 39 A witnesses to prove execution and attestauon of 
94=15 ALJ 1C4 \\here though a person the deed is not essential 1939 L 414 
purports to be an attesting witness and u called execution of a document is not denied, the 
at the tnal for the purpose of proving the exe- execution and attestation of the document can 
cution of a mortgage deed, but hft evidence has be proved by other evidence, and it is unnecessapr 
not been accepted as evidence upon which to call any of the attesting witnesses 190 I C 
any reliance could be placed in such ease, the 4i3=tQ4oR 164 Setobo 1941 R- 122 Uliere 
contention that the provisions of S 68 had been the defendant not only demes the execution of 
complied with and that no further evidence of the suit mortgage deed but abo stales m ^ 
due execution and attestation of the coorigage written statement that it is not genuine, the 
was necessary, cannot be accepted 43 C W N execution of the mortgage is ‘ spenfically 
669— 1939 P C. xi7=(ig3g) 2 M L J 762(PC) deracd” and the proviso to S 68, Evidence 
Practice —Attestation bemg a mixed quesUon Act, becomes apobcable and it is incumbent 
of law and fact cannot be raised for the first upon the plaiotiff to produce at least one of 
time in second appeal 97 I C 611=1926 M the attesting witnesses 1941 O 89=1940 O W 
'VN 559 Where in spite of the best efforts of N 1077 A deed of relinquishment u not a 
the plamtiff, the attesting witness could not be document required by law to be attested , so 
served with summons and by the time of the it can be proved by the unchallenged cvidcn« 
appeals the witness was dead that whether of the alleged writer thereof 14 LR 4^ 

under the amendment to S 68 or S 69, it was (Rev) = i7 RD 637 A document executed 
open to tlie plaintiff to prove the document by in England and requiring to be attested undw 
other means His own evidence bdd m the the English Jaw hut not requiring to be attested 
circumstances sufficient for the purpose 144 under Indian law, relating to property in India 

I C. 89—1933 M 6ia No doubt only one may be prov^ oiy bv proving the signatum of 

attestmg witness need be called, if that attesting the executant. 7P 520=111 IC 57=1928? 
witness speaks to attestation by the attesting 304 The proviso to S 68, Evidence Act, only 
witnesses But if he does not do so it is neces- removes the necessity of calling an attesting 
sary to prove that the deed was properly attested witness to prove the execution of the documents 
by those other attesting witnesses \\iierc it is therein referred to and docs not purport to 
impossible to call any attesting witnesses and relieve the party of the necessity of pro^g ® 
where all that can be proved is their hand mortgage m the form prescribed under S 59, 
wntmg It will be presumed, until the contrary T P Act 11 R 26=1933 R 6 (1929 P 422, 
IS shown, that the persons who purported to Diss) The word “ execuuon ” as used in the 
have signed were in fact attesting vitnesses proviso to S 68 of the Evidence Act in the case of 
1941 R 122 WTiere the executant of a mort- mortgage bonds which the law rMUirw to 
gage deed, the writer of a deed and the attesting be attested by witnesses means and jncludes 
vntnesses have all died, having regard to the all the senes of acU which would give vaUdity to 
new definition of attestation in S 3, T P Act, the instrument gua mortgage, 1 * , the word cxe- 
and to the vaned mode of proving a regutcred cution* used m that section not only meam signing 
document as amended by S 68, Evidence by the borrower but the attestation of the sig* 
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69 If no such attesting nitncss can be found, or if the document purports 

to have been executed in the United Kingdom, it must 
Proof where no attesting jjg proved tint the attestation of one attesting tvitncss 
witness found is in Ills handivTiting, and that the signature 

of the person executing the document ‘s in the handivTiting of that person. 

70 The admission of a party to an attested document of its execution by 
A<l™on or «ocuooo h.msclf shall be suniaent proof of it! execution as 

by jparty to attested docu- against him, though It be a document required by law 
ment to be attest^ 


NOTES presumption of lU due execution and it lay upon 

nature by die witnesses as required by S 59 of the other side to rebut it 39 A ii2 = i5Ai.J 
thcT P -Act If, therefore, in asuit on a mort- 167 Sre elm I C lyt Admission of cxe- 
gage bond the defendant adnuts the signature culion recorded in registration endonement is 
but denies the attestation, it must be taken that not admissible to prove execution so O C 
he denies the execution of the mortgage bond lO^sO I C 605 See aho 13 N L R 197 , 1928 
and this denial teouircs the plainiiff to prove N 044 It must be proved that " no attesting 
the mortgage bona by examining one of the witness can be found ” The party must ask the 
attesting witnesses, if available I L.R (1937) Court to exhaust all processes of the Court as 
I C 507=41 C WN 306 S^e also 43 C \\ N by adopung the procedure in O 16, r 10, C P 
1035=1939 C 688 The word ‘execution’ as Code, for the arrest of the witness and for the 
used m the proviso to S 68 Endcnce Act in the attachment of his property 7 P 313 = 1928 P 
case of a mortgage bond means and indudes 356 (Ruling before the amending Act X 7 &I of 
not only the signature of the executant, but the >926) 

whole tencs of acts or fontiahtics which ate Sec 70 — 5 «ILR (1938) M 523«i938 M 
necessary to mve the document validity as a 43 The admission here s^ken of does not 
mortgage deed, like attestation, etc 19400 WN indude admissions made before the suit and 
1077= 1941 O 89 See else 43 CNSN 1025 sought to be proved by witnesses m the suit, a? 
~I 939 C 688 C 190 As to admission of execution before 

Secs 68 and 70 — The execuuon comem Sub>Regutrar, tee 16 SLR 282=93 I C! 660 
plated in S 70 is not a mere signing of the =1926 S 88 See also 38 A 1 = 13 ALuJ 88t 
document, but a due execution or execution m I C 376 , 7NLR 85=11 1 C 689 , 47 

accordance with what the taw requires for a I C n , 46 L W 610 The " admission ” eon* 
particular document In the ease of document tempfated imfler S 70 of the Evidence Act is an 
required to be attested, there can be no exe* admission made for the purpose of or having 
cution unless ibero has been a signing by the icfcTcnct to the suit, made either ui the pleadings 
executant in the presence of the attesting witness* or during the course of the trial The admusion 
,es, and execution is not complete unless the deed of execuuon contained in some other document 
IS attested by two witnesses If a question of such as a power-of attorney cannot be availed 
attestation is put m issue, it is incumlxnt on the ol for the purpose of dispensing with the citation 
the plainUfflo prove that the document has been of the attesting witness 46 L M 610 Where 
duly attested before S 70 can be relied on, and a mortgagor merely does not admit the exe- 
the plamtiff is not relieved of the obligaUon of cucion or attestation of the mortgage document 
calling an attesting witness under S 68 of the and puls the mortgagee to proof, such as 
Act A statement by the executant that when sapng that the validity of the mortgage, if any 
he signed the deed there were no altenitions or ‘ » not admitted,’ the plea is not one of specific 
erasures and there were no attesting witnesses denial of the execution or attestation of the 
to the document etc, is not an admission of document In such a case proof of one attes* 
execution at all but a denial of execuuon 46 tation is quite sufTiaent It is only in a case 

LW 610=1938 hi 43=1 L. R 193S M 523 where there 11 not only a want of an admission 

Secs 68 and 72 — ^Thc defimuon ofbond butaspccificdemalofthevalidityofthcmortgage 
m S 2 (5) of the Stamp Act is not exhaustive, that the mortgagee is called upon to prove attes- 
nor is It proper to infer from the dehnition in tation of two witnesses ILR (1937) A 723 

an Act which deals with stamp matters only =1937 ALJ 710=1937 A C}6 Section 

that It means that such a document is required applies only to document which w duly attested 
by law to be attested Therefore it is S 72 which 5 R. 461 = 1 927 R 233 tVhrre there u admis* 
applies to the case of a bond and not S 68, and non of execution m the written statement, but 
examination ofthc attesting witnesses to prove the attesting witness called stated the mortgagor 
execution is not necessary i 83 I C 638= d«d not sign the deed in hia presence, held, that 
1940IS1LJ 70=«94 oN 240 thedocumenimiuitietakentohavebcenproved. 

Sec 69 Mortcaoi— P noor or iv Case of 84 I C. 558=1926 V 295 As to ciTecl of 
— DtATti or ArrernNO vvmttss. — See 24 A. admission ol execution by p^anaihin lady, tee 
615-10 AL.J 217, 11 N L.R 9=27 IC 30C.W N 364 = 5 p 58=1925 P C. 203 (P C.) 

» 35 A- 364=11 Al-J 379 AMiere a ttliere in • mongage suit the defendant sutetl 
mortgsge deed was produced regularly signed iB her wntten statement that she executed the 
and attested and it was proved that the stature bond but did. so under a rmsrereesentation at 
of all attesting witnesses who were dead were to it* conteno, h‘U (per hLtter, J ). that under 
in their handwnung and that of the mortgagor lb«e meumsfances, S 70 applied and that 
sir** in hi* handw-nung, heU, that ihetc wsa a the admisuou was sviflicwnt jwoof of the 
C.< 1 M —312 
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71. If the attesting witness denies or does not 
Proof when attesting wit. recoJIcct the execution of the document, its execution 
nes* denies the execution evidence. 

Proof of document not re- 72 * An attested document not required by law 
quired by law to be attested to be attested may be proved as if it was unattested 
73 In order to ascertain whether a signature, writing or seal is that of the 
person by whom it purports to have been written 
Comparison of signature, made, any signature, writing or seal admitted or 
writing or seal with others , ’ “ r •• «•«.-, t t 

admitted or pro\ed proved to the satisfaction of the Court to have been 

written or made by that person may be compared 
with the one which is to be proved, although that sigUfiture, writing or seal has 
not been produced or proved for any other purpose. 


NOTES 

cution of the mortgage deed (Contra, Jtui, J ) 
1939 C 441 

Admission — Meavino of — S 70 applies only 
to an admission made in the coune of the pro 
ccedings m which the attested document is 
produced 1928 N 244 Admission of exe- 
cution at the registration of the document u no 
admission under this section 1938 N 244 
Sec 71 — S 71 IS applicable only where the 
attesting witness * denies or does not recollect 
the execution of the document ’ Their Lord 
ships were doubtful whether the description 
would be applicable to the case of a witness 
whose evidence was considered unreliable but 
were willing to assume that the discrepancies 
were due to deficient recollection It was held 
on the fact that eien assuming (hat it would be 
legitimate in the above circumstances to look 
-at the proceedings relating to the registration 
of the mortgage deed for the purpose of proving 
iW due execution and attestation the plaintiffs 
had failed to prose the matcrnl facts i>ecessar> 
to compb with the provisions of the T P Act 
43C\VN C6<5 = i93gPC !I7“(‘939) * M L J 
762 (PC) S 71 of the Evidence Act cannot 
be construed as meaning that the evidence of 
the executant of a deed required b> law to be 
attested is not admissible unless the attesting 
witnesses denied or did not recollect the execution 
of the document There is nothing in the Evi- 
dence Act which precludes a party from adduang 
as a witness to the execution of the deed an> 
person who happened to be present when the 
deed was executed and actually saw »t signed 
by the executant and by the attesting witnesses 
The section, while permitting the evidence of 
the executant of the deed in certain circumstances 
■does not have the efiect rendering his evidence 
or that of other witnesses inadmissible in diflerent 
circumstances 1937 ALJ ifiis’igsy A 273 
S 71 has no application to a case where the 
attesting witnesses are not before the Court If, 
therefore the plaintiff takes out summons on 
one of the attesting witnesses and the witness 
does not appear in Court that is not enough 
10 let m further evidence under that section 
In such a case it is the duty of the plaintiff to 
exhaust all the processes of the Court in order 
to compel the attendance of any one tff the 
attesting witnesses and when the production of 
such witnesses is not possible either legally or 
physically the plaintiff can avail himsdf of the 
provisions of S 69 of the Act 69 C L J 454 
"43 aWN 1025=19390 688 The ‘Other 
evidence' referred to in S 71 cannot refer to the 


statement of witnesses who had seen the attesting 
witnesses sign in the presence of the executant 
It only means any evidence that ma> be con- 
sidered satisfactory by the Court seised of the 
matter 1941 A.MLJ. 75 The word ‘exe- 
cution ’ in S 71 not only means signing by the 
executant but it means and includes attestation 
as well If, therefore, an attesting witness 
called by the plaintiff turns hostile, the plaintiff 
is entitled to prove attestation of the instrument 
by other eviaencc as laid down in the secuon 
Tnu other evidence includes his own evidence 
as well, although he is the grantee of the instru- 
ment 43 CW N J08} Under S 50 of the 
Indian Succession Act (X of 1865) witnesses 
must sign their names and not merely off their 
marks Str 3 P 382 , it C 429 , 5 C 738 
But initials will be suflicient 15 M 261 *A 
statement of the attesting w.tnesses to a mort- 
gage deed that the> signed the blank paper and 
not the completed deed is sufficient to attract 
the operation of this section and entitles the 
mortgagee to prove execution by evidence other 
than that of the attesting witnesses 48 I C 
724 Stt also 5 O L J 667=48 I G 538 . 
Where in a mortgage suit the plainuff 
called one of the attesting witnesses then alive 
and when that witness resiled he proceeded to 
prove the document by other evidence, held, 
that there was a full compliance with the pro- 
visions of Ss 68 and 71 of the Act S 71 has 
no application to a case where the attesting 
witnesses are not before the Court If, therefore, 
the plaintiff takes out summons on one of the 
attesting witnesses and the witness does not 
appear in Court, that is not enough to let m 
further evidence under that section In such a 
case It » the duty of the plaintiff to exhaust all 
the processes of the Court in order to compel 
the attendance of any one of the attesting wit- 
nesses and when the production of such wit- 
nesses IS not possible either legally, or physically 
the plaintiff can av ail himself of the provisions 
of S 69 of the Act 69 C L J 454 , 33 C W N 
248=1929 G 188 Mortgage suit— Two out 
of four witnesses dead— Third turning hostile 
— Fourth witness summoned but refusing to 
depose— Admissibility of other evidence to prove 
attestation 1929 C 441 
Sec 72— 1940 NL.J 70=1940 N 240 
Sec 73 Meaning of Terms — “ Purports 
means “alleged” 14 Bom L R 3io=t5 IC 
649 Set also 35 M L J 698=48 I C 68 His- 
tory of the section See t M H C R 160 at 166, 
167 Section based on and follows English Law 
See 1914 M W N 240 Procedure under the 
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The Court miy direct any person present in Court to wite any uords or 
figures for the purpose of enabling the Court to compare the woids or figures so 
WTitten with any words or figures alleged to ha\e been svritten by such person. 

^[This section applies also, with any necessary modifications, to finger- 
impressions ] - 1 1 

Puni-ic Documents 


public documenti 


74 The following documents arc public docu- 
ments •— 


LEG REF 

• tVords in bracket* were added by \ct V of 
1899, S 3 (9) 


NOTES 

section Rat 459 Value of evidence afforded 
by companion of handwnUng sn 14 I C 741 , 
10 C. 1047 , 37 G 467 Question of com- 
parison 1* different from question of admissibility 
53 C 372=99 IC 449 = 1926 C 139 The 
Court has power to compare the alleged genuine 
signature with admittedly genuine signature to 
come to a conclusion from it 190 I C 335= 
1930N97 ButM«lS9lC 1049 Aldioughin 
a case where there u a senous conflict of cvi 
dence as to the genuineness of a signature, 
It would be unsatisfactory and dangerous to 
stake a deasion on the correct determination 
oflhe genuineness of a signature by mere com- 
panson with admitted signature without any 
expert advice or evidence of microscopic enlarge 
ments , in a case where there u no conflict of 
evidence, the Court is entitled to form its own 
opinion after comparing the signatures on the 
documents produced m Court and (he admitted 
signatures Such procedure is expressly con 
template by S 73 17 P 15*19 PLT 439 

Although the law allows a Judge to compare 
a disputed signature with an admitted signature, 
he ought not to attach much weight 10 such 
companion 1939 A M L.J 34 Danager of 
resting decision solely on comparison of hand 
svnting Sit iG A 157 (PC) Ste also 5C B 
304=1932 B 406=34 BomLR 598 Where a 
signature is denied, the only safe way to prove 
that the alleged signature is really the signature 
of the person who denies it is to produce some 
signature admittedly made by the same person 
at about the same time as (he disputed signature 
was allegcdl> signed 1940 A ^I L.J 9 Data 
for arriNing at a conclusion C9 1 C 882 As 
to ihumthimpression, sir 17 Cr L.J 316=35 
I C 499 I R 759 (F B ) , iq94R 115 Motin 
in which handwriting can be provra 37 C. 
467=14 CWN 114 An anonymous writing 
asenbed to a particular person may be com- 
pared with a genuine signature 14 Bom L.R 
310=15 IC 649 (37 Ci. 4G7, Dist) Court 
ordenng accused to make thumb-impression for 
purpose of comparison— Accused refusing to do 
— Adverse inference against accused validity 
of Sit 6 P G23 

Sec 74 CovsTRtenos or Steno’r — Sn 
90 M 189 Schoolmaster is an Executise 
OfTiecr of Cos'ernment under S 74 (j) {«) 
98 BomL.R 1225=50 B 7'6=i027 B 11, 
la 133=39 Msr.UC.R. 406 A 

public document is one prepared by a public 
sersTuit ui the discharge of his ofEcial duty The 
mere fact that it is kept m a public oflice doe* 


not lead to the inference that it is a public docu- 
ment 1928 L 640 A survey and settlement 
report prepared by an Assistant Supenntendent 
of Survey being a public document Is admissible 
in evidence 1941 P 260 
The roLLOwmo are Public Documents — 
Municipal proceedings 19 A 293 But stt 
also 30 I C 643=16 Cr LJ 659 (C) Settle- 
ment record, with history of dutnet attached 
to It 1994 L 639 Ste oho J941 P s6o 
Canal jamabandi papers LR 3 A 386 (Rev) 
Loan register m public debt office in Bank of 
Bengal 31 C 284 Orders of Inam Com- 
miuec 39 Bom L R 288 Parchas distributed 
to cultivators loCrLJ 886=47 IC 82 (P) 
ItemsofentryinReguterofinventions 4 A L J 
Dutnrf Gazftu 3 UPLR (B R) 30 


Dakholnamah is public document 1997 A 5: 

n.iL.tj.t /J . . 


Dokholdthant (document puroorting 1 
possession under orders of c!«urt) 


. to transfer 

, - . . - jurt) 1941 R D 

667=1941 AWR (Rc\ ) 907 Crop cutting 
refiort of Itevtntu Offitet, under Bengal Tenancy 
Ac* 8 PLT 74=1927 P 167 Sh also 7 
PLT 761 — 1926 P 43G As to Government 
Sur\ey plan, tee 10 I C 653 , 29 P L T 699 = 
1941 P 960 (survey and settlement report) 
Records of acts of public officers are public 
documents, but they do not furnish proof of all 
facts to which they refer 105 I C 353 Ste 
also I L.R (1937) B 464-1937 B 307 , 1941 
OA (Supp) 807-1941 AWR (Rev) 933 
(Certified copies of extracts from patwarT 1 
Records) Certified copies of confesiioni by 
accused would be admissible under S 74 as 
evidence to prove the act of the Magistrate 
recording the confession Where there arc no 
irregularities and the statement was taken in 
accordance with law then, under S 60 of the 
Act, there would be a further presumption 
that the circumstances under which it was 
staled to ha\ e been taken were true The copies 
would not be sufficient to prove the identity of 
the accused 1933 A L.J 1551 (F B ) Pre- 
liminary order under S 144 Cr P Code — Police 
report and reference from Health Officer referred 
to therein — Copies of— Right of accused to 
My-s UJ 197 = 39 C 179 Report 


m form B under S 173, Cr P Code, 1* public 




document 7 My* L.J 231 Also drpositior 
watnesses s PJ 777=8 PI T 510, 14 CX>J 
578 5«oiwi9C.\VN 10G8 (Letters of Adminiu 
iration) , 18 C.\\ N 644-523 I C. 329 (notice 
issued under S 117, Cr p C«Je) , iB t C. 950 
(pedigree filed before Settlement Court) , 35 
A 165 (return of village officer on reference by 
Poliuca! Agent) As to depoution of svitnes ei 
taken in Court, see 5 P 777=101 1 C. 989 
1927 P 61 , 1933 R 912 An order sheet in 
■ case IS a public document being the record 
of aa act of a public judicial officer and the 


/ 
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(i) documents forming the acts or records of the acts— 

(1) of the sovereign authority, 

(n) ofofFiaal bodies and tribunals, and 

(ui) of public officers, legislative, judicial and executive, vvhclhcr of British 
India, or of any other part of Her Maiesty's dominions, or of a foreign country ; 

(2) public records kept in British India of private documents 

Private documents 75 All otlier documents are private 

76 *Every public officer having the custody of a public document, uhich 
any person has a right to inspect, shall give that per- 
Certified copies of public demand a copy of it on payment of tlic legal 

ocuments thcrcfor, together with a certificate wTitten at the 

foot of such copy that it is a true copy of such document or part thereof, as the 

LEG REF IS not a public docurRCfit 7PL.T 267=1926 

*A village officer in the Punjab has been P 180 93 I C 650=1926 >. 339 As to 

declared for the purposes of this Act to be a proof of Municipal proceedings, set 30 I C 643 
public officer having the custody of a public =16 CrLJ C59 Civil Surgeon's report to a 
document See Pun Land Rev Act WH of Magistrate as to the age of a person is not 

1887, S 151 (a) (P i. N F Code) expert opinion and not a record of hss * act,” 

I Luck 733=i9''0 O 15J So also a circular 
NOTES issued by iSirector General of Posts and Tele- 

presumption IS that it IS genuine It would graphs as to future issue of certain kind of 

require evidence and not mere suggestion that stamps is neither a record of an act' nor 
it naa been fabricated to justify vis tejeetion ‘an act ’ 115 I C 509 

1937 PWN H 9 =i 937 P 53.1 As to income 193 Letters received from the Cbnfroller of 

tax returns see 3a L^^ i59~-t04O M 768= Muilary Accounts m reply to warrant of attach 

(1940) a MLJ 857 (PP) I L R (1939) a meni 1$ a public document and does not require 
C 39 i *“43 G «\ N 1169*1940 C 187, 50 poof 19''8 O 43C Departmental enquiry 
LW 815=1939 M 546~(t939) i VfLJ 791 by Magisit-vte in his ciccutive capacity is not 
Tub pOLLOvviNo ABB NOT 1 UBUC Doct-UF'm judicial inquiry and statements recorded therein 
—The order tif assessment is not a public docu are not evidence taken on oath Such state- 
ment in view of S 54 of the Income tax Act ments therefore are not public documents 

34 Bom L R 936 Returns filed with Registrar and S 163 can be applied to such statements, 

of Joint Stock Companies 21 C\V N 1161 1930 C 370=58 C 96 

Printed proceedings of Municipalit> (by ihemsel Secs 74 and 76 —Entrym registerofpowrers- 
vm) 30 I C 643 16 Crt j 659 Letter ofatiome> — Maintained by Registenug Officer 

of an Executive Officer : PR 1914 See also — Admissibility i'«43CwN 907*70 CL J 
•939 MW N 841 Notice under S 107 Cr 5 1939 C 569 

P Code i8 OWN 644 Dakhalnamah *5 Secs 74 and 77 — A certified copy of the 

I C 529 A letter to the Collector forwarding entry of registration of a deed 1$ admissible m 
the proceedings of a public meeting held ai evidence under Ss 74 and 77 as proof of the 
a certain place is not a pubbe document 143 entry but not of the contents of the deed 177 
IC 367=1933 C 312 TVuWWa register 10517=19380120 

93 C 366 Document merely with rubber Sec 76 — The contents of a document can 
stamp imtials of public officer but not signed by be satisfactoniy established by produang a 
him 3UPLR (Br) 53 S« afio 50 C 135 certaficdcopy ILR (1938) N 333=17610 
=a6 CW N 878 71 I C 939 ig-** C 2<^ 3»5=*t938 N 159 Undoubtedly under S 76 

A report by a village iSikha Khawan to the a «»py of a talukdan saoad to be certified 

Mohavir in a centra] office informing him of the should be sealed whenever the keeper of the 
objection to an entry of marriage in the viUage records of the Gov emment of India u authorised 
register by the former husband of the woman K by law to rnakc use of a seal But if there u no 
not a public document within S 74 and no evidence to the cfTect that he is so authonsed 
secondary evidence of ils contents can be grven the Court cannot make such a presumption 
under S 5 of the Act i P R (Cr ) 1914 23 when other necessary formalities have been 

1 C 696 So also a statement prepared by duly earned out Accordingly a copy of a sanad 

patwan 1930 A 71a A purchase slip granted which complies with other formalities but is not 
in the course of survey proceedings 15 not a public sealed cannot be treated as uncertified and is 

document 19 CrLJ 8^ 47 1 C 82(P) admissible m evidence 172 IG 882=1938 

So also a letter to the Collector by the president OWN 67=1938 O 6g 

of a public meeting forwarding the proceed Secs 76 and 77 Construction — Set 30 

mgs of thatmecting 55 CLJ 558 See also M 466=17 MLJ 471 In order to be ad 
•933 G 313 As to proof of public documents, missible copies must be duly certified See 4 
««56PLR I9o 3=-5PR J903 (Cr) Pnvate IC 999=87 PLR 1909 Plaint is not a 
documents (as) Robalas conveyance leases pubi c document 7PLT 267*=I926 P 180 
etc. filed m Courts or public offices how proved The Khasra Girdawans are public documents 
22 WR 355, ,4 Ijk 71 = 14 C 486 As to *51 1 C 786 {i)=35pLR 405 1934 % 698 
pwf fcy copy of compromise peuiion, see 25 Although an income tax assessment order is 

R. 68 As to proof of judgment, plaint and a public document within the meaning of 

^ttenstatement, r« 10 BLR App 31 FlainT 
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Proof of documents by 
producboD of certified 
copies 


case may be, and such certificate shall be dated and subscribed by such officer 
svith his name and hts official title, and shall be scaled, athenever such officer is 
authorized b) law to make use of a seal, and such copies so certified shall be 
called certified copies 

Explanation — Any officer who, by the ordinary course of official duty, is 
authorized to deliacr such copies, shall be deemed to have the custody of such 
documents wathin the meaning of tlus section 

77 Such certified copies may be produced m 
proof of the contents of the public documents or parts 
of the public documents of which they purport to be 
copies 

78 Tlic following public documents may be 
proa ed as follows — 

^ . j notifications of the tfCcntral Government! in any of 

Its departments, *[or of the Crowai Representative] or of any Provincial Govern- 
ment or any department of any Provincial Government, — 

mentsrMpectivd^/'^' departments, certified by the heads of those dcpart- 

or by any document purporting to be printed by order of any such 
Government *[or, as the case may be, of the Crown Representative] ^ 

(2) the proceedings of the Legislatures, — 

by thejournals of those bodies respectively, or by published Acts or Abstracts 
or by copies puport.ng to bo pnntcd rtty order of the fcovernment “o^cerSf 

( 3 ) proclamations, orders or regulations issued by Her Majesty or bv the 

Pnvy Council, or by any department of Her Majesty’s Government — ^ ^ 

prrntcdXT'Qjccnrpr', "> >>0 

forc.gn“u'mry““ Lcpslaturc of a 

LEO REF 

* Substituted by AO, 1937 

• Iiueried by tbtJ 

NOTES 

S 74 of the Evidence Act, the assessee has no 
nght to inspect it. and has, therefore no right 
to demand a certified copy of it under S 76 
of that Act Accordingly a copy of that ordW 
obtained from the Incoine<tax Department o 
not under S 77 of that Act a certified copy 
which may be produced in proof of the contents 
of the original order of assessment 1940 C 
187=1 L R (1939) 2 C 39-J“43C\\N 1169 
But also 52 L.\\ I 59 = «940 M 708=(i94o) 

i miZj 

791 wnere a document purports to be a copy 
gw-eii by a public olEcer having the custody of 
a public document but does not bear a certifi 
cate as required by S 76 of the Endence Act 
and IS not supported by the Eiidence of the 
person who prepared it is madmissihlc in cs-i 
dence 1941 O 77=1540 OWN 999 

Sec 77 —In proof of the fact of a sutement 
made m a correction of papers case and an 
application made m ccerution no better en 
dence could be produced than the production 
of certified copies taken from the judicial filet 
Formal proof of ugnaturet on the appliciuonii 
not necessary , itiU less is any funher proof 
necessary in case of the mtementi. 1941 Rjj 


Sec 7 f» — Section rot ea^austive. S** 1936 


Ca?«l'™re w'ML'i’f'* "’’“''““i" in’oiiicial 

Rrfcr™„ to Ihc Diimct i„ ordir 

mmt noiificjiion u inadimu.Mc m evident 
■’■"a”''* 

Huh repcct » the SAam aZ, 

And", I VSid-J^'^r 

was a reference to thu ... .t, j 

■h^d'K 

of ihr*A^” P*^*’**c document under 

« U.C „poA g Xd bT" Aly d'AASAS 

EXI nriSorcAvemn™, • 

^"2*^73 of the Act. 1037 P in-iyo 1 CL 
61 Ordn of Goiemment afllxed wfth Covem- 
'536 a 316 Not.fit.non 
nUishcd in Cos-ernmnit Caiette as required 
oy law cannot be pro\-ed under this section. 
*W 7 l’«b. 5 j-,^fc. 77 a ”* 


✓ 
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by journals, published by their authority, or commonly received in that 
country as such, or by a copy certified under the seal of the country or sovereign, 
or by a recognition thereof in some '[Central Act^ 

(5) the proceedings of a municipal body in British India, — 

by a copy of such proceedings, certified by the legal keeper tlicreof, or by 
a printed book purporting to be published by the authority of such body 

(6) public documents of any other class in a foreign country, — 

by the original, or by a copy certified by the legal keeper thereof, with a 
certificate under the seal of a Notary Public, or of a British Consul or diplomatic 
agent, that the copy is duly certified by the officer having the legal custody of the 
original, and upon proof of the character of the document according to the law 
of the foreign country 

Presumptions as to Documents 


79 The Court shall presume every document purporting to be a certificate, 

certified copy or other document, which is by law 
Presumption as to genuine declared to be admissible as evidence of any particular 
ness of certined copies r . j,» t« /ti 

fact and which purports to be duly certified by any 
officer in British India, or by any officer in any '[Indian State] who is duly 
authorized thereto by the '[Central Government or the Crown Rcprcscntauvc] 
to be genuine 

Provided that such document is substantially in the form and purports to 
be executed in the manner directed by law in that behalf 

The Court shall also presume that any officer by whom any such docu 
ment purports to be signed or certified, held, when he signed it, the official character 
which he claims in such paper 

80 Whenever any document is produced before any Court, purporting to 

be a record or memorandum of the evidence, or of 
;°Jror '‘"y o',*' 'Videncc, g.vcn b) a witness in a lud. 

evidence proceeding or before any officer nuthonzed by 

law to take such evidence or to be a statement or 
confession by any prisoner or accused person, taken m accordance with law, and 
purporting to be signed by any Judge or Magistrate, or by any such officer as 
aforesaid, the Court shall presume — 

that the document is genuine , that any statements as to the circumstances 
under which it was taken, purporting to be made by the person signing it, are 
true, and that such evidence, statement or confession was duly taken 


LEG REF 

^ The words Central Act * were substituted 
for the words public Act of the Governor 

General of India in Counol by AO 1937 
* Substituted by ibtd 


NOTES 

Seci 78 (5) — Printed proceedings ofMum 
cipality themselves would not be sufRoent legal 
proof unless they answer the description of a 
prmted book purporting to be published under 
the authority of the committee as required by 
S 78 '^o I C 643=16 CrLJ 659 (C) See 

also 17CWN 531 = 18 IC 651 
Sec 78 (6) —As to records of a German 
Court s»t4CLI 375=15 CWN 1053 

Diplomatic Agent includes Resident of 
Hyderabad 1927 B 11—50 B 716 Admis 
* bility of attendance and leave register kept at 
Native State See 1926 O 29 • 

See 79 — ^Acopvofaletterofsanction headed 
e? Chief Secretary to the Government 
01 Bengal and s gned by an officer for the Chief 


Secretary, cannot be regarded as a certified cop 
under S 76 50 C 135—26 CWN 878 = 

1922 C 298 As to proof of certificate of 
vuitors of lunatic asylum see 63 C 425 

Sec 80 Presumption of Genuineness 
when raised see 10 A 174 15 M 63 2 Weir 

794 I8CWX 845 18 C 129 As to the 

nature and extent of presumption under the 
section 93 I C 978=1925 L 605 94 I U 

985—1926 O 489 Presumption of genuine 
ness of a document does not include the pre 
sumption that the document was printed or 
published by the particular person by whom 
It purports to have been publ shed 36 'M 457 
= 22 MLJ 73 

Scope — S 80 of the Act does not deal with 
the question of the admissib 1 ty of documents 
referred to therein but simply dispenses with 
the necessity of their formal proof by ra sing 
the presumption that everything m connection 
with them had been legally and correctly done 
50 CLJ 106-1929 C 617 (FB) The cvi 
dentiary value of the statement of a witncs* 
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8r The Court shall presume the gcnuinenesj of c\ cry document purportmp 
to be the lx>ndon Gazette, or offictal 

Prcjumption as to gai Gazette, or the Government Gazette] of 
any colony, dependency or possession of the British 
° CrouTi, or to Iw a newspaper or journal, or to be a 
copy of a private Act of Parliament printed by the 
Queen’s Printer and of every document purporting to be a document directed 
by any law to be kept by any person, if such document is kept substantially in the 
form required by hv\ and is produced from proper custody 

82 ^Slien any document is produced before any Court, purporting to be 


LEG FEF =50 1 C 660 The presumption under S 8o 

• Subsututed bv AO, 1937 that the areuimtances under which a docu* 

' ment appears to be taken are true, applies to a 

NOTES dying dedaration to which a certificate is append* 

m another judiaal proceeding as to the age of a cd the Magistrate who recorded it, that it 
person u very little (Ibtd) Before a prestous was read ONtr to him and declared to be correct 
admission can be used against a party it must 40 B 97=331 I C 361 = 17 BomLR 881 
be put to him and an opportunity alTorded to ntio 17 CrL.J 33 , 9 PR 1900 (Cr) , 
him to explam if it u capable of explaruuon 1 1 Bom II C R 347 , 153 I C 349= 1934 ^ 
13 L.L.J i6t The presumption mentioned in 340 Under S 80 confession by any pruoner 
S 80 could not arise m a case where the state or by any accused taken in accordance with lavi 
ment of a person as to the cause of hu death u and purporting to be signed by the examining 
recorded by a ma^trate not authorised b> Magistrate shall be presumed to be so made 
law to record it, and it has to be proved But The officer who recorded the confession may 
where it is recorded as authorued by taw, it is be examined as a isiiness 38 I C 1003=3 
not necessary that it should be proved the PL-J Bo Though a confession duly recorded 
magutrate who recorded it when the state byaMagistjatema> bepTtsumedtobevoluntary 
ment is not made in the presence of the acoised and as such admissible such admissibility is 
All that u required is that there must be proof subject to the restnciions imposed by S 34 
of the idenu^ of the person who made the 61 C 399=38 C \\ N 639=1934 G 630 
Btatement 1941 RangLR 35O-1941 R 30 The statement of an accused person recorded 
If a person whose dying declarauon is recorded by a Magistrate m a Native State is inadmissible 
by a Magistrate m hmpilal dies subsequently, unless the Magistrate himself deposes to it m 
the statement made by him in hospital can only person 341c 169=16 BomLR 361 Con 
be proved by the Magutrate who has recorded fessions recorded m Indian Native States can 
It or some one else who heard that sutement be used m Bnush India under the provisions 
But when that person survives and gives evi ofS 80 and they may be accepted as admissible 
dence at the trial his statement u admissible for prosecution m British India ILR (1938) 
m evidence for the purpose of corroborating A 875=1938 A 625 The recital in a judg* 
or contradicting him It is not necessary that ment of a statement made b> the witness is not 
the recording Mapstrate should be called as the same thing as a record of the deposiuon 
witness to prove the statement A statement of the witness Nor can such recital be nnepted 
recorded b) a Mapslrate under S 164 CrP C as evidence under S 60 s Cr Cj 500—56 
in the course of an mvesUgation is evidence IC 660 (P ) 

m a judiaal proceeding which under S Oo Sec 81 Leci lativis Assembly Report* 

of the Evidence Act can be proved without or Debates — The reports of debates m the 
calling the person recording the same 1941 LegislsUvc Assembly can only be evidence of 
P W N 622 what was slated by the speakers in that Assembly, 

Illustrative Cases — \ statement not read and are not evidence of any facts contained m 
over to or corrected by the witness in acemd the speeches 153 IC 1=41 L.V\ 665 = 1935 
a«ccj with law is not admiuible against the PC 34 (PC) Reports and Gazcti^rs are 
person making the same 13 CrL.J 569= not slnctl> evidence of ihe truth of all the 
15 I C 985 Sttelso 31 CrUJ 500*. 56 I C statements contained In them although ihev 
160, 143 IC 653 = 1933 C 190 Vs to may be read for what lhe> arc vwth 44 

depositions before Commissioners, ur 63 P L.R C W N O71 Presumption as to gmuinenw 
igro A deposition not read ovxr to the wit does not include presumption that it was printed 
ness in the presence of the presiding officer and published by the person mentioned in It 
does not provx itself under S 80 iB N L.R 36 M 457 I C. {^1 Presumpt on as to 
192 = 68 1 C. 36=1923 N 30 Presumption genuineness of the ipecimen, see iso I C. 7^ 
under S 80 can be raised If the deposition is >^1930 1- 371 

read over by the witness himself m Court 46 C Sec 82— eVsto presumption in cate of 
895=50 1C. 660-33 C.\N.N 661 93 I C ixinung and publishing a newipaper s/e 3'' M 

078=1925 L. 605 (Sft MJm C. P Code, 457 “**^^ 96' IXxumrnts a<lmi» lie under 
O XVllI r 5) The absence of a ceruficaie Lnshth Law in l4ig1 «Ii (xnrt are relevant 
by the Judge at the fool of the deposition of its 5«e 3i C. 291 O Ittat Cw 9 I ( 513 t<i 

having been read over, etc., dors not deprive (•.^V N to6j| 

It of the presumption under S Bo 46 C. 813 


ettes, newspapers, p 
Acts of Parliament ana 
documents 
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Presumption as to docu 
ment admissible m England 
without proof of seal or 
signature 


a document which, by the law in force for the time 
bein" m England and Ireland, ivould be admissible in 
proof of any particular in any Court of justice in 
England or Ireland, without proof of the seal or stamp 
or signature authenticating it, or of the judicial or 
official character claimed by the person by whom it purports to be signed, the 
Court shall presume that such seal, stamp or signature is genuine, and that the 
person signing it held, at the time when he signed it, the judicial or offiaal character 
which he claims, 

and the document shall be admissible for the same purpose for which it would 
be admissible in England or Ireland 

83 The Court shall presume that maps or 

or^”a'^^*'ade ^ authww purporting to be made by the authoritj of *[any 

^Gov^menf ^ “ o” V Go\ernment m British India] were so made, and are 

accurate , but maps or plans made for the purposes of 
any cause must be pro\ed to be accurate 

84 The Court shall presume the genuineness of 
Presumption as to coUec- g^gry book purporting to be pnntcd or published 

tions of laws and reports of .t ^ ^ ^ ^ 

decisions ^ under the authority of the Government of any countrj 

and to contain any of the laws of that country, 
and of every book purporting to contain reports of decisions of the Courts 
of such country 

85 The Court shall presume that every document purporting to be a power* 
of attorney, and to have been executed before, and 
Presumption as to poi^cn authenticated b>, a Notary Public, or any Court, 

® Judge, Magistrate, British Consul or Vice Consul, or 

representative of Her Majesty, or of the ^[Central Government], was so executed 
and authenticated 


LEG REP 

*The words within brackets were sub^u 
tuted for the word Government by A O , 

^^^ubstituted by AO, 1937 

NOTES 

Sec 83 — See 22 WR 519 5 C 287, 5 

C 822=6 C I R 519 , ig C 741 , 23 C 335 , 
18 C 224 25 WR 179 C/iil/oT made by 

Government for private use in connection 
with presumption proceedings are not hlaps 
and plan prepared by patwan is not m discharge 
of their ofHcial duty — Accuracy — Presumphon 
—Statements contained in — Relevancy 16 P 
R 1913—18 IG 799 A plan the accuracy 
of which has not been established by evidence 
in accordance with S 83 can be admitted in 
evidence when both parties had relied on it 
before the local Commissioner and no objection 
was taken that it had not been proved to be 
accurate igoIC 689— 1940 L 309 A map 
prepared by private arrangement by a District 
Collector for the sctilement of the silted bed 
of nver does not fall within purview of this 
section 19 I C 572 , 17 C L.J 642 = 16 IC 
747 Maps and survey plans prepared by 
Government— Admissib hty of m evidence 10 
IG 653 18 PL.T 464 (Municipal Survey 

Map) Thak maps — Evidentiary value of maps 
more than 30 years old — Presumption— Map 
prepared by Collector m pnvate capaaty 
»6 C.W.5^ 317=14 CL.J 578 The Tbakbust 


map which preceded the revenue survey was 
intended to gvude the revenue surveyor who 
was supposed to put m the estate boundaries 
10 be bound in the Thakbust maps The 
value of the records of the Thak survey and 
of the revenue survey and also of the coUectorale 
papicrs is not urufurm 67 C L J 495 iSrr also 
21 PLT 873 = 1941 p 116 Value of survey 
m^ as evidence pomted out Boundaries in 
cadastral survey t^en into account m deters 
nuning a question of title 1933 P 671 Great 
weight should always be given to the accuracy 
of survey maps They are not conclusive but 
in the absence of evidence to the contrary, 
they will be presumed to be accurate 44 G 
328=38 IC 379=43 I A 303 (PC) See 
also 1933 P 555 Survey maps are ofEcial 
documents pircparcd by competent persons and 
with such publicity and notice to persons interest 
ed as to be admissible and would be valuable 
evidence as to the state of things at the time 
they were prepared 44 I C 247 

Sec 84—0/ Act XVIII of 1875 (Law 
Repwrts) 

Sec 85 Section is Mandatory — See 33 
C 625=9 CWN 986, 16 C 776 The 

provisions of S 83 arc mandatory and it is 
open to the Court to presume that all the neces- 
sary requirements for the proper execution 
of ie power of attorney have been duly fulfilled* 
But S 85 IS not exhaustive, for there are different 
l^al modes of executing a power of attorney 
Under S 57 (6) of the Evidence Act, the Court 
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86 The Court may presume tint any document purporting to be a certified 
copy of any judicial record of any country not forming 
Presumpuon as to ccriified gf Majesty’s dominions IS genuine and accu- 

of foreign ju icial document purports to be certified in any 

manner uhich is certified by any representative of 
Her Majesty or of the * [Central Government] *[m or for] such country to be 
the manner commonly m use in that country for the certification of copies of 
judicial records 

s[An officer who, with respect to any territory or place not forming part of 
Her Majesty’s dominions, is a Political Agent therefor, as defined in section 3, Cl 
(40) of the General Clauses Act, 1897, shall, for the purposes of this section, be deemed 
to be a representative of the ^[Central Government] m and for the country com- 
prising that territory or place ] 

87. The Court may presume that any book to which it may refer for infor- 
mation on matters of public or general interest, and 
published map or chart, the statements of 
which arc relevant facts, and which is produced for 
Its inspection, was wnitcn and published by the person, and at the time and place, 
by whom or auwhich it purports to have been written or published 

88 The Court may presume that a message, forwarded from a telegraph 
office to the person to whom such message purports 
griiS^«^aeca ^ addressed, corresponds with a message delivered 

^ * for transmission at the office from which the message 

purports to be sent , but the Court shall not make any presumption as to the person 
by whom such message v\ as delivered for transmission ^ 

Presumption as to due ^9 The Court shall presume that every docu- 

execution, etc , of docu ment, called for and not produced after notice to 
meats nat pcbduced produce, was attested, stamped and executed in the 

manner required by law 


LEG REF 

' Substituted by A O , 1937 for ‘ Government 
of India ” 

* Substituted by Act HI of iS^i, S 6 
for * resident in ' 

* SubsUtuted by Act V of 1899, S 4 


nuimiion of certified copies of German Court 
ie53“UCLj 375 Presumpaon 
of ceriifiw copies of other foreign States See 


Sec 67 -^ee 21 CL J 637 A history of 
area by an Extra Assistant 


NOTES 

shall take judicial notice of tnter alia all scab of 
notaries public tVhere a power of attorney 
IS given under ttw seat of a notary public, the 
Court must presume its proper execution before 
and authentication by the notary public I L R. 
(‘ 939 ) Dom- 295='4i Bom L R. B 

347 Merc registration is not in itself evidence 
01 execution 17 C 903 But jet 14 C. 176 
Diss. As to what b luffiaent proof of power of 
attorney, Jft at M 492, 1936 AL.J 684= 
1936 A. 475 „ „ . 

Sec 86 —S 86 does not exclude other 
proof HfW therefore that a document pur 
porting to be a copy of a deposition in a Court 
in Cutch w-as admissible in esidence though 
not certified by the Political Agent of Oitch 
in a manner whidi fully satisfied ihe require- 
ment of Ss. 7C (a) and 66 IliU, that the fact 
that the certificate as to the document being a 
“ true copy " was given by a higher oSicer 
than the trial Judge svas really an additional 
reason Tor acerpung its authenticity 30 Com. 


particular sect prepared by a 

Settlement Officer during the second settlement 
docs not form part of the settlement record and 
has no presumption of truth attached to it, but 
may be of some value if jt was prepared when 
there was no dupute ‘934 L. 1 = 154 I C 
Sec 88 —Xelecram— Proof that it esca* 
MATEO FROM G0VERNSIE.MT — The Sanction of 
Local GoiTmment to prosecute a person for 
an offence under S 134 A, Penal Code, com- 
muiucaled by telegram must be proved to 
haie emanated from the Government The 
Court u forbidden by the express provisions 
of S 88 to make any presumption as to the 
person by whom the telegram was sent. 4a M 


te5^=^7 hLL.J 81^ afre 4 j^'c. 2^=10 


Score or Sectton — iw 27 C. 639. Section 
mandatory Sr< 3 105 = 1934 L. 493 Pre- 

CCM.-3I3 


crL.j 520 21 la 274, 91 la 690=1926 
D 71. 13 PL.T 802 = 1933 P qO 
Sec. 89 — i\’here a party -produces an un- 
stamped copy of an mstiumeal by way of secou- 
dary eiidence the Court may, m the absence 
of contrary evidence, presume that the onginal 
was stamped. 1932 \L\V.N 432 In a suit 
for rrdemption, the question was wl ether the 
plaintiff Vfas the mortgagor and the defendant 
the mortgagee. TTic pl^ntiff aheged that the 
mortgage was executed 50 yean ago and that . 
the entry as regards mortgage was made m / 
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go Where any document, purporting or proved to be thirty years old, is 
produced from any custody which the Court in the 
case considers proper, the Court may pre* 
the signature and every other part of such 
document, which purports to be in the handwriting of any particular person, is 
in that person’s handwriting, and, in the case of a document executed or attested, 
that It was duly executed and attested by the persons by whom it purports to be 
executed and attested 

Explanation — Documents are said to be in proper custody if they are in the 
place in which, and under the care of the person with whom, they would naturally 
be ; but no custody is improper if it is proved to have had a legitimate origin, or 
if the circumstances of the particular case are such as to render such an origin 
probable. 

This explanation applies also to section 8i 


NOTES mine the surrounding circumstances tending 

the mortgagee’s bahi and called upon the to establish the connection of the party produang 
defendant to produce it The defendant denied the document with the person with whom the 
that be possessed any such babi The plaintiff’s document should nalunthy baic been 40 
evidence showed that the entry was made m Bom L R 20a S 90 confers no right on an> 
ordmary bahi and not on stamped paper though party to compel the Court to draw a presump- 
required by law as such Moreover there was tion as regards any document purporting to be 
no evidence hy plamtiff to show that the defend- thirty years old and produced from proper 
ant was in possession of the bahi and was with- cust^y 173 IC 3616:40 203=’ 

holding it though called upon to produce it 1938 B 257 WTien a document is nispioous 
Held, that no presumption under S 89 could on the face of it as when an important word u 
ibe drawn under the circumstances and as the erased and re written presumption under S 90 
entry was made in the ordmary bahi and not does not ansc 93 IC 201=31936 A o37 
on stamped paper, no question of presumption Repeated assertions of title in anaent documents 
Arose in such case 1938 L 90 being mere recitals are no evidence of what is 

Sec 90 —Presumption — When arises — iherc recited though actual possession in eon- 
Under S 90 documenu more than thirty yean formity therewith would comutute prvna font 
oldcoimngfrompropercustodyprovethemseKes, utlc 56CLJ 369 The Court is not bound 
but there is no presumption (hat (he contents (o make the presumption merely because of the 
of the documents are true 40 Bom L R 1262 alleged age of the document 31 BomLR 
— ILR (1939) Bom 97-1939 B 59 The 1279, noIC 415 The Court “may pre 
presumption under S 90 with regard to docu- sume ’’ The section does not say that the 

ments 30 years old arises in the case of copies Court must presume the document to be genuine 

as well as originals If the topy u prated to be a yMysLJ 57, Set also 594^1938 A 

true copy, a presumption may be made \n favour of the 345, 40 P L R (J 4 l K) 51 The Court 

S aneness of the ongmal 46 M 92 , 6 O W N can presume the genuineness even of an un- 
= 19290 483 (2), 152 IC 861 = 11 O registered document thirty years old from a 
WN 1435, 30 HL.JI 155—1554 ■>'' (x>pY e>T such document, if the original ts proved 

But see also 162 1 C 527 = 1936 OWN 619— to have been duly cxccut^, and further « is 
1936 O 298, 1937 RD 133, 41 PLR 376 also proicd that the onginal is lost 1923 A 
= 1939 L 458, 20 NLJ 209 See also 561 As to presumption of genuineness of 

lyMysLJ 510, 1939 L 458, 1940 M 273, pedigree tables, see 105 IC 8t Where a 
1940 A 74 The presumption contained in person executes a will and deposits it with the 
S 90 cannot apply to a copy that is not itself Registrar and the endorsement by the Registrar 
30 years old 1940 NLJ 437=1940 N 382 shows that the will was so deposited by the 
See also 1939 L 458 , 1939 ll 273 The pre- executant on being identified by two persons, 
sumption under S go is a rebuttable one to be a presumption under S 90 as to execution 
macw at the discretion of the Court II is based anses The presumption however docs not 
on the rule of expediency, and unless the sur- cover the question of disposmg mind 1933 
rounding circumstances satisfy the Court that L 53 , 145 j c 241 Presumption not drawn 
the document tendered has been produced from by trial Court — Appellate Court refusing to 
proper custody, it would be unsound to admit drawinferencc — Genumeness of documents dead- 
the document The Court must insist on a ed on evidence — Proper 108 IC 412 Court 
satisfactory account of the ongm of the pos- may presume genuineness of signature authcnti- 
session being given by the party relying upon eating a copy 56 I A 146=1929 PC 115 
the document The custody may not be m =56 M L J 730 (PC) As to the extent of 
the strictest sense legal custody, but, whedier presumption regarding old documents, see 6 
It onginated m right or wrong, the ongm must L.L J 97=75 I G 57 , 8a I C 487 , 77 I C 

be explained The soundest policy even upon 472, 1924 A 869=22 A-L,J 857, 41 PLR 

the rule of expediency necessitates circumSpeo- 108 S 90 does not involve any presumption 
tion and scrutiny in the exarmnation of the that the contents of a document more than 
' irrounding orcumstanccs before raising the 30 years old coming from proper custody are 
presumption The Court mu^t therefore exa true The presumption is only as regards due 


Presumption as to docu- particular 
ments thirty years old ^ . 

' ’ sume that 
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execution 17 5 tO "45 M)’sHCR 

57 presumption contained :n this section has 
to be applied wth greal deal of caution 31 
OWN 215=19270 lOJ The Court should 
be very careful about raising any presumption 
under S 90 in favour of old deeds of jhankelap 
which never saw the light of dav until they were 
produced dunng the tnal of suits m which 
under propnetary tights ait set up on the basis 
of those deeds (9 O IV N 379, relied on ) 
164 1 C 494"i93o O N 769 Stt abe 166 
1 a 930=1937 O WN 170, 11 C 539, 39 
PLR 370, 27 C 740, 98IC 1021 = 19270 
239 . »929A 561. 13810.513 = 19320 227 
See also 1940 L 245 (Pemdahs bahis] S ^ 
docs not provide for any presumption regarding 
anonymous documents the writer of whom is 
not known But an ohjeetion that the docu* 
ment should not be admitted vnthout proof 
as to the writer of the docutneiit must be raised 
at the earliest stage, and cannot be permitted 
to be raised for the first tune in second appeal 
50L.IV 527=1939 MWN 946=1939 M 926 
=(1939) 2 ML-j 593 S 90 cannot be relied 
upon for the proof of a document which doe* 
not purport to be in any person's handwnting 
or to be signed by any known penon 53 L w 
634 -(is 40 ' ML.J 739 =i?<i 6oj 
If a copy more than 30 years old u produced 
from proper custody, the signatures authenii 
eating the copy may be presumed to oe genuine 
but the production of a copy is not in itself 
suSlcient to justify any presumpuon of due 
execution of the onginal 1^41 L 400 No 
presumption of genumeness in case of docu 
ment bearing no signature 164 IC 494= 
'937 O 448 , 166 1 C 930=1937 O 353 . 4 * 
PL.R 108=1939 L 285, (tgit) 1 ML.J 
759 , or itt the case of a copy of a lost docu* 
raent 162 I C. 56=1936 A L.J 161 = 1936 A 
298, especially when such copy is not in itself 
30 years old 1936 L 788 , see also 1937 L 920 
=2oN 1*.J 209 Tvo presumption under S 90 
can be raised on the basis of the certified 
copies when the onginals are not forthcoming 
41 PLR. 377 (2)**I939L 273 See also 1941 
OWJ< 069=1941 O 433, 1941 Pevh 89, 
1941 L. 400 A copy purporting to be more 
than 30 years old and pr^uced from proper 
custody may be presumed to be a copy satisfying 
the requirements of the Evidence Act as to 
secondary evidence, when chat copy contains 
a statement that it is a true copy and contains 
the signature of the author of the ongina] In 
such a case the Court is entitled to presume the 
genuineness of the signature on the copy under 
S 90 1939 M Is \ 8ai If a platnufT in a 

suit for possession does nothing more than produce 
a certified copy of the onginal sale deeci in lus 
favour which was more than 30 jxan old, be 
would not su c ceed in establishing his title to 
the property But where such a plamufT 
prtxluces other evidence including that of one 
of the identifjvng wimesses of the eaceutanis 
of the old sale dera it can be held that the c\i 
deuce u sufiioent to prove the due execution 
of the sale deed in quesuon. 1939 \.L.J 1023 
=1940 A 74 As to presumption of genuineneai 
of seal affixed to old document, see 164 1C. 

494 = 1936 ONN.N 768. Jama hanlBalipapen 


seventy years old — Presumptions as to Set 43 
CLJ 129 Presumption under the section 
u not one which the Court is bound to make 
It a in the Court’s ducrction , notwithstanding 
tins section Court may require an old document 
to be proved in the ordinary manner 104 
10,219=1927 C 870, 5! C 135 = 01 IC 
493. 3 * BomLR 1279 The presumption 
of execution of a document extends also to the 
mark put on the document in dictating that the 
document was signed by the executant by a 
sort of symbolic writing which is to be taken 
to be the signature in the absence of proof to the 
contrary 58 C 686=1931 C 596, 148 1 C 
1172= 1934 A 529 Presumption of genuineness 

includes presumption of executant’s authonty 
58 C 686 But tee also 162 I C 56= 1936 A L J 
161 = 1936 A 298, 97 I C 292=24 A L.J 920, 
1927 A. 765 , 1925 A. X Presumption of genuine* 
Dess only dispenses with proof, but the question 
of evidence is not affected thereby 9^ I C 
261 = 1926 A. 537 IVhere the deed did not 
even purport to be signed by the executant and 
hu mark was not proved by the penon attesung 
the same, held, that the Court coidd refuse to 
praume that the document was genuine xto 
IC 415—5 OWJ 4 424 Dc^ signed on 
behalf of executaot.->No presumption can be 
raised as to authority to sign being given z6a 
IC se-igteAL-J i6» = i«6A 298 S 90 
only gives the discretion to Courts to dispense 
with proof as to the execution of a document 
It raises no presumption whatever as regards 
the accuracy of the plan and cannot be used 
as to dispense with formal proof of the contents 
of the documents as required by law 1 1 1 1 C 
361 See also 1937 N 43 
“ Duly axicurto akd ATrasTao ' —The words 
“ duly executed and attested ” merely mean 
execution and attestation according to law 
The question vvheiher the document has ^en 
explained to the executant and whether she has 
fully undentood the import and effeet of it is 
hardly a question of execution 5 Luck 526= 
193/ O 103 IVhere a deed « executed by a 
pardanashin lady, the onus of proving the 
validity of the transaction is on the transferee 
5 Luck 526 See also 10 O U N 147=1933 
O 170 Where a party tendering a documen 
w unable to say who prepared or signed it, 
or where the document itself docs not 
purport 10 show who prepared of signed it, 
the mere fact of the document being more 
than thirty yean old does not make it admissible 
without proof (3 P L.J 306 Rel on ) 1937 
RD 88 Presumption can be railed in the 
case of school rrguter 30 yean old 163 IC 
81 = 1936 L. 104 When a Registrar makes 
hii endorsemeni on the back of a document, 
he « limply carrying out his statutory duties 
under the Regisirxuon Act and makes the 
signature alu tnluSio and is not purporting 
to attest the document And though the 
endoneznent shows that the Registrar receiied 
from the exetutant a personal acknowledgment 
of hit signature, in the absence of evidence that 
the Registrar signed m the presence eif the exe- 
cutant no presumption can posubly be made 
under S 90, that the signature of the Registrar 
was afSxed tn the presence of the executant or 
that the document was duly atiated, even if 
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Illitsiralions 

(a) A has been in possession of landed property for a long time He produces from hii 
custody dcci relating to the land, showing his tide to it The custody is proper 

A produca deeds relating to landed property of which he is the mortgagee The mort- 
gagor IS in possession The custod> is proper 

(c) a connection ofB, produces deras relating to lands in possession which ere deposited 

with him by S for safe custody The custody u proper 

CHAPTER VI 

Of the Exclusion of Oral by Docujiestary Evidence. 

91 "WTien the terms of a contract, or of a grant, or of any other disposition 

NOTES ment only, or if permissible, a secondary cm- 

the document is os er 30 > ears old 6i C 5*5=38 dence of its contents can be the only cndence 
OWN 7S3=1934C 772 Apartfrom S gothe available to prove the document under S gt 
Court can maVe a presumption of fact about the the parti« are debarred from adducing oral 
valid execution of a will from a certified copy evidence to prove such contract. 22 Pat.L.T 666, 
of the will obtained from the Regutrauon Office, 33 M 413=11 CrLJ 716, 13 R.D 68j, 

if such presumption is justified by the proved 5PL.T 45= 1^40 P 245 S 92 only excludes 
facts and circumstances of the case 172 I C oral evidence to vary the terms of the written 
882= 1938 0 \\ N 67=19380 69. Thepenod contract, and has no rrference to the question 
of 30 yean, under S 90 of the Act, u to be whether the parties had agreed to contract on 
reckoned not from the date upon which the the terms set forth in the document. So also 
deed u filed m the Courts but from the date S 91 only excludes oral evidence as to the 
on which It having been tendered m evidence, terms of a wntten contract Oral evidence 
Its genuineness or otherwise becomes subject is admissible therefore to show that a document 
of proof (5 CL.R. 135 foil) 63 I A 85 executed by a person was never intended to 
—40 CWN 226-1936 PC 15=70 ML.J operate as an agreement but was brought into 
ao6{PC.), i6g I C. 402-39 PL.R 340 existence solely for the purpose of creating 

Fropea Costoov — WTiether ' custody” u evidence about some other matter Even u 
proper u a question of fact. 126 I C 19 As there were no provisos to Ss gt and 92, there 
to proper custody 94 I C 814.19260 370, is nothing in cither section to occlude oral 
164 IG. 494—1936 O \S N 768 VVliete a evidence m such a case to show that then was 
document is wntten 53 yean ago by a Lcenied no agreement between the parties and therefore 
stamp^vendor and comes out from proper no contract 63 lA 126=59 M 446—1936 
custody It can claim the benefit of S 90 1934 PC 70=70 MLJ 232 (PC.) Ss gi and 92 

L. 885 As regards the quesoon of possession do not apply to a will as it is neither a contract. 

It IS for the Court, to deade in each case whether nor a grant nor a disposition of property imnl 
the custody from which the document is pro- the death of the tetator makes it operative 
duced u or IS not proper and if it considers the S 92 (4) does not prevent the revocauon of a 

custody to be proper it can raise the presumpUon registei^ will by an unregistered document. 

\SlieTe the lower Court draws the pmumpuon 1938 M\%Js 699=1938 M 6i6=[ig38) t 
after considenng the circumstances of the M L.J 444 The provisions of S gi are not 
case the High Court will not mteriere m second applicable to a permission granted by a \fum 
appeal 32 PXR. 626=134 cipal Committee 120 1C 221 — 1930 N 130 

oho 38PI..R 322, 152 I d 86 j = ii O WN Having regard to the terms of S 91, what the 

*435, >933 347=>42 IC 13=34 PLR Court has got to do u to find out the real contract 

3 o 6. >938 A.ML.J 63, 1939 0 4SN 1= between the parties 1928 M 459 The 
>939 O 96 And where the appellate Court tenn * m proof of such matter must carry 
IS constramed to do so, the party producing the with it the term ‘ in disproof of it,” because if 
document should be given an opportumiy of evidence were to be admitted on one side, it 
supportmg the presumption 145 IC 147= would have to be admitted on the other There- 
1933 A.L.J 907= *933 A 443 >Vhcre a sale fore, a Court which allows evidence to prove 
has been made nearly 30 years before the suit that a payment endorsed on a promissory note 
13 brought and all the parues to the transaction had not been made, violates the provmons of 
have died it u impossible to expect full and S 91 of the Evidence Act. 193^ A.L.J 304= 
detailed evidence of all the circunistances that 1935 A. 58 

gave nse to the transacuon and presumptions Illustrative Cases — ^Admissibility (1) of 
are permissible to fill m the details which have oral evidence to prove depostUon of witnesses 
been obliterated by time 30 N1-.R 192= Rat. 334, („) deposition not read over to 

148 I G. 1033=1934 N 106 In cases where witness 13 CrL.J 569, (««) deponuon of 

documents more than 30 years old are being accused. 6 G. 762=8 CLiIr. 292 , 54 

produced only as instances of a particular PR. 1887 (Cr), 21 ML.J 411=910.262, 
custom and not as foundation of title, such (w) admission of guilt in departmental enquiry 
documents may be admitted in evidence ir- 36 A 222 , (p) Confession to Magutrate — 

respective of the fact whether they come irom Proof by oral evidence. 9 hL 224=2 4\eir 

proper custody or not. >939 L 152 125, 35 A 260, 14 CrLJ 2i>, 11 A.L.J 

..Sec 91— Scope AND .^pucABorrv— Where 286, 10 BHCR. >66, («) Search list— 
Verms of a contract nave been reduced to Proof of 2 IVcir 766 Stt 21 M.L.J 
'^img at same time as it is made, the docu- a8f , (ni) Preinous convictions — Proof of 28 
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S. 91] Tnc Evidence Act (I or 1872). 

of property, have been reduced to the form of a docu- 
Evince of tern., ofcootr- ment, imd in all cases in ssh.ch any mailer is required 
acts, grants and other dvsposi by law to hc reduced to the fonn of a docunicnt, no 
tions of property reduced to evidence shall be given in proof of the terms of such 
form of document contract, grant or other disposition of property, 

or of such matter, except the document itself, or 
secondary evidence of its contents in cases in which secondary evidence is admissible 
under the provisions hereinbefore contained 

ExetpUons — (i) ^Vhen a public officer is required by law to be appointed 
in writing, and when it is shown that any particular person has acted as such officer 
the ivriting by which he is appointed need not be proved 

(2) Wills ^[Admitted to probate in British India] may be proved by the 
probate 

Explamhom — (t) Tins section applies equally to cases in which the con- 
tracts, grants or dispositions of property referred to are contained m one docu- 
ment, and to cases in which they are contained in more documents than one 

(2) Where there are more originals than one, one original only need be 

proved 

(3) The statement, in any document whatever, of a fact other than the 
facts referred to in this section, shall not preclude the admission of oral evidence 
as to the same fact 

LEG ftCF used as evidence lo cslabluh the nature of the 

' Subsiituied by Act XVIII of 1873, S 7 possession of the person who claims under the 
deeds The fact of possession and partition of 
NOTES property can also be proved by oral evidence 

G 689 (wii) Warrant it should be produced 48 I C 940—38 Punj L R 85 Stt alto 100 
m a ca^e of assault of process scr\er LBR 1 C 153 98 I C 448 93 I C 1028—1936 

(1673 — iBgal 572 A staiement made by an M 403 (patunon deed). 95 I C 584—1926 
accused at a departmental enoutry IS not withm M 873 (sale-deed). 103 1 C 28li— 1937 M 
S 91, as It IS not reouired by law to be reduced 830, 30 CWN 354—1926 C 705 tvhere 
to the form of a oocument Such confession the rent note is one that requires registration 
can be proved at the time of the prosecution and has not been registered it is inadmissible not 
35 A 233- 25IC 331 The confession of an only to prove the terms of the contract but also 
accused made to a Magutrate hoMuiq an enquiry 10 prove the fact that it contained all the terms 
u a matter which must be reduced to the form of the contract There u no bar, therefore, 
of a document within the meaning of S 91 under S 91 lo the reception of other evidence 
35 A 360=19 IC 3 ®? )Vitne3se3 should not consisting of an enlry in the record-of rights 
be allowed to prove a dying declaration as if to prove the nature of the tenancy 58 B 419 
It IS a substantial piece of evidence m the case =150 IC 555=36 BomLR. 359—1934 B 
67 1 C 577=1934 L 13 The only way of 194 Stt abo 193O OA 785=1938 OWN 
proving a dying declaration is by the evidence loOo , 1939 A M L J 148 An unregistered 

of some witness who heard it made the witness patta cannot be admitted in evidence in a 
being at liberty to refresh his memory by referring suit for possession of land for the purpose of 
to the note made by him or read over to him provine the plainiifTs title Nor can the 
at or about the time the statement u made 1934 plaintiff be allowed to prove his title by the 
L. la The record by Court of deposition IS the production of rent receipts or by the general 
only endence admissible of the statement alleged orcumstances of the case S 49 of the Rrgis- 
to have been made by the witness and ifii is not traiion Act and S 91, Evidence Act are a bar 
shown to have been read out to the witness to such proof and the plaintiff is not enuiled 
he can’t be convicted of perjury 43 M 561 to prove hu title acid his nght to recover pos- 
=36 M L.J 296 S gi even if it covers a de- scssiim in that way 18 P L.T iOi3 Ejectment 
position merel) excludes oral cv3dence of us suit — Permanent occupancy claimed in defence 
contents but does not make the document —Compromise not stamped or registered— 
Itself inadmissible nor prevent its being otherwise Decree merely dumuiing ruit— f hW, that the 
proved 74 I C. 445= 1933 O iig Where compromise was not admissible to prove the 
a dejxwiuon 1$ not laXen m accordance with reccgniuon of occupancy nghts 14 t-lL 513 
S 300, Cr P Code, it is tnadtnisible in evt (Rev ) = I7 R.D CGo Stt cl>o 1940 N L./ 

dence and other endenfe is shut out by S 91 85— 1«»40 I\ 116 Lease by public auction of 

18 CrLJ 966—43 1 C. S'G S gi has no agnniltural land for 7 yean — Defendants bid 
application 10 matim mterrd in a ipenal accepted and he eonunued in pc*ie*sion for 4 
diary under S 173 of the Or P Code Oral yean — PlainufTs tuit m ejeetment aHegirg 
evidence U adm tsible to prove statements made subsequent a g reement of lease fur one year in 
to the police by witnesses who heard them wntise IltU that as it w-as an agnculturaj 
made iB CrLJ 1022—42 I C. 766 Lo lease, il could be made orally, that the oral 
reguteted aale-deed and parupon de^ can be lease became comjJete oa the aceeptaace by 
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Ubatnhaas 

(a) If a contract be contained m several letters, all the letten in which jt w contained must 
be proved 

(4) If a contract is contained in a bill of exchange, the bill of exchange must be pro\ ed 
(f) If a bill of exchange is draivn in a set of three, one only need be pros cd 
{d) A contracts, in writing, svith B, for the delivery of indigo upon certain terms 
The contract mentions the fact that B had paid A the pnee of other indigo contracted for 
verbally on another occasion 

Oral evidence Is offered that no payment was made for the other indigo The evidence 
IS admissible 

(r) A gives B a receipt for money paid by B 
Oral evidence w offered of the payment 
The evidence is admissible 


NOTES 

the selling officer of the defendant's bid, that 
the document which came into existence subse- 
quently did not supersede the oral lease, that 
tne auction list and muehtlika having been 
suppressed by the plaintiff, he could not be 
permitted to establish their contents by secondary 
evidence and that the plaintiffi was not entitled 
to the relief prayed for 1933 M 431=64 
MLJ 676 Document of lease — Want of 
registration — Oral evidence to prove relationship 
of parues Not admissible 148 I C 558= 
1934 L 743 ^S'heTe a lease deed u madoussiblc 
in evidence being unregistered, the tenancy 
can be proved by other evadeoce as by the 
doctrine of part performance 103 I C »7* , 
MX IC 358 But stt 1930 L 673 Where a 
party institutes a suit for the recovery of money 
due upon the basis of a proitussory note, he 
must produce that promissory note or give a 
satufactory explanation as to why he u unable 
to produce \t and in the absence of such expla- 
nation he IS not entitled to rely upon a relative 
and ancillary document such as a receipt which 
formed part of the same document upon which 
both the promissory note and the receipt were 
inscribed Courts should refuse to exerase 
their powers in favour of a litigant who is deli- 
berately concealing important matenal and 
relevant information 151 IC 133=1934 A 
837 When a contract is wholly onlained m 
a Promissory note, 1 e , where it fomu the 
substance of the contract with all its lenns, 
S gi would preclude proof of the contract 
otherwise than by the document itself 1936 
N 025, 1936 Pesh 146, 1937 A 439=^937 
A L J 235 If such Promissory note u inadmis 
sible for any reason , the contract cannot be 
proved by any extraneous oral evidence, nor 
can money be recovered as money had and 
xeceived, 1 » , as a debt independently of the 
Promissory note 1936 N 225 But vvhere she 
P note IS executed in satisfaction of a pre 
existing Itabth^ the inadmissibility of the P Note 
by reason of its being insufiicicntly stamped 
does not preclude proof of the pre cxisUng 
liability by oral evidence 1936 N 225 MTicn 
however, the loan u contemporaneous with 
the execution of an inadmissible P Note, the debt 
can be proved by oral evidence indepcndenily 
of the P Note onljr if the parties intended at 
the time of the execution of the P Note that 
ii was collateral to an oral contract by way of 
giving security for the loan or making con- 
ditional payment of the debt antecedent or 
^ntetnporancous 193® N 225 See also 1936 
A ■'LLJ 37 ,n such a case the defendant re- 


pudiates the P Noteas being merely a colourable 
document, and nuther party relies on the docu- 
ment as embodying the substance of the contract, 
S 91 docs not apply, and the P Note can be 
used as corroborative evidence on the point 
of the actual payment of the rnoney 1936 N 
425 In any event, the plaintiff would be 
prevented from claiming interest as per terms 
of the P Note and interest at best can be allowed 
only under S 73, Contract Act, by way of 
damages 1936 N 445 iVr o/w 1936 A M L.J 
37 iSTierc a pronote turns out to be inad- 
nussible for want of proper stamp duty it is 
open to the party who has lent money on terns 
recorded m the note to recover his money 
by proving orally the adv ance of the loan 1933 
N 57(4)=i44lC 175-80 NL.R 131,139 
IC 498- 1934 O 835 (fB) Sit also 23 
AUJ 104, 103 I C 634—X947 A 303, 1937 
ALJ 36os!»io37 A\VR 324 Mi bj w 
Full Benth {Stocari, ^ dusenhng), that the answer 
to the question whether a person who has lent 
money on a P J\oti, uhuh u tnadmuriilt vt etf 
dtnee outng 10 de/iet tn tht slempvig can sue to 
recover the debt apart from the note, depends 
on the circumstances under wluch the instru- 
ment was executed If the note was given in 
respect of an antecedent debt, or as collateral 
security or by way of coniuonal payment or 
if the note does not embody all the terms of 
the contract the true nature of the transaction 
can be proved But if the promissory note 
embodies ah the terms of the contract no suit 
on the debt will lie as S 91 of the Evidence 
Act and S 35 of the Stamp Act bar the way 
The fact that the execution of the P Note is 
contemporaneous vvith the borrowing cannot, 
however, exclude the possibility of the instru- 
ment having been given as collateral secunty 
or by way of conditional payment I L-R 

(i938)aM 933=I938 M 78j = {i938) 4 M L J 

189 (F B ) Although a loan and a promissory 
note for the loan form part of the tame trans 
action a suit will he on the original consideration 
If there « a loan, that itself gives a cause of 
acuon, and the fact that there is a Joan can 
never be a term of the contract contained in 
the promissory note, it is therefore open to 
the creditor to prove that there was a loan in 
dependcntly of S 91 of the Act It does not 
matter whether the loan was made at the same 
time as the promissory note which is the evi 
dence of it or whether it is not properly stamped 
and therefore inadmissible in cvideiwc 40 
BomL.R 174=175 IC 540=1938 B 2°® 
Buts«53A 114=19314 183 (FB). i44lC 
130=19334 480, 15410 370=1934 alj 
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1185 147 I C 443=«934 A a?! , 146 1 C 

751 Also 140 IC >17, 9j IC. 704, 1922 
L 307 WTiere the debt and execution tr the 
pronote are contcmporaneouj, the debt can be 
proved only by the note and tvhere it u insuiTi 
aently stampra the plaintiff cannot apply by 
amendment to convert his suit into one on the 
original consideration 139 IC 361 = 1932 M 
687, J40 IC 193 = 1932 MWN 1260 = 67 
MLJ 59^, 1934 L 606 But J« 9 PLT 
47* . «34 I C 254-1931 A 560 93 I C 847 
= 1926 B 357 67MLJ 91a, ta R 500= 
*934^ 389 (FB), 1933 P 584. 141 IC 767 
= 1933 Pat >59. Pat 862 = 14 PLT 651 
— >333? 575 (FB) In cases where a P Note 
IS gi>cn in payment for goods sold and delivered, 
the presumption would be that the Note u given 
as condiuonal payment for the goods sold 
and delivered In such cases, when the note 
IS madimssible as being unstamped, the original 
debt can be availed of by the seller for the 
purpose of recovering the amount due to him 
of the P Note Per Ckuf Justue 
Pmdrang Row (Cornish, J contra) — • 
vVnere the P Note is part and parcel of the 
ttansaction of loan and itself contains all the 
terms it must m the absence of evidence to 
the contrary, be taken to be the contract, and 
no contract ehundt can be proved 59 \l 2OT 
“‘936 M t79-7o ML.J 267 (FB) Sft 
’JZ Hr 780.1937 A 

439 P Note for debt— Debt barred by limi 
note— Absence of specific 
Ptomisee is to pay such barred 
to connect promise to 
pay with prior loan if admissible 61 C 2x0 
Tt «^ted by eo-sharer to another 

at partition to equalise share and as term of 
partition-|uit on— Oral evidence of terms of 
partition— Unregistered partition lists— Admis 
sibihty (1937) , ML.J 676 The mort 
gagor of occupancy holding is not debarred 
from proving his title to the holding al.hough 
the mortgage deed being not registered v.^ 
not receivable in evidence and other evidence 
to prove the nature of the transaction was not 
admissible 1932 A L.J 101 = 140 IC 42- 
■937 A S39 lioi >« 137 I C 31 - 1932 L 276 
nnere pnor oral agreement was held mad 
^ssible— \\ntten statement regarding indent 
l^sactions— Proof of usage at v anance with the 
tc™ of contract— Admissibility 54 C 549 
FV.^ “ of payment of rent— 

eviden ce is admissible 10 prove suhsMuent 
grtroent as to the place 23 N L R 26 
tJw^mmt mbod>ing only some terms of 
evidence of other terms are not 
consistent v«th vs-ntten terms is admivsible 
^3® A 615 Verbal negotiations leading up 
to an express contract m venting cannot br »cl 
up as an independent contract and are not 
admiwble m evidence 53 \ 114=1931 A 
>83 (FB) Where a mortgage deed u alleged 
*® •'*'C been executed and registered oral 
evidenee to prove the transaction is inadmissible 
>4 L.R 148 (Rev ) = I 7 RD 241 UTiere the 
deed is clear and unambiguous and 
Actually applies to existing facts, parol evidence 
» adauxsible 147 I C. 633-1934 A. 100 (a) 
En<ior*cment of pa)^^!! of caortgage bond not 


registered— Admissibility of oral evidence to 
prove payment too I C 129 Mortgages 
executed in favour of creditor — Debtor if can 
subsequently ask for taking of accounts regarding 
amounts covered by mortgage 31 CWN 
*79=® >926 PC 129 (PC) As to secondary 
evidence of contenU of mortgage document, 
see 5 R 650 Where a gift has been effected 
by an instrument, only the conduct of the 
parlies can be considered for the purpose of 
showing that the transaction is not what it 
purports to be 104 IC 229—1927 O 278 
Bond silent as to interest — Oral evidence to 
prove agreement to pay interest is admissible 
looIC 794=192714 195 \Vhere a mortgage 
was alleged to lx m wnting but the same was 
proved by circumstantial evidence, such as 
recitals in deeds referring to the mortgage 
extracts from account boolu and by a transit 
of a share of the mortgage, held, that the written 
mortgage not having been proved the ur 
cumstantial evidence was not rendered in 
admissible by S gt of this Act, or S 49 of the 
Rcgulration Act Held also that there being 
no prejudice, the plaintiff could abandon tbe 
wntten mortgage and contend that it was 
unwritten 30 Bom L R 1277=1928 B484 
In order to explain a decree one can look at the 
judgment and at the pleadings , where however 
the point of doubt 1$ not determinable from 
them the Court may permit oral evidence to be 
adduced m order to correct the misleading 
descnpiions m the decree 147 1C 93*35 
PLR 20— >934 L 161 Award effecting out* 
and^ouc partition —Extrinsic evidence to show 
that some members remained undivided— 
Admissibility of 55 MLJ 132 P Note 
executed by co>sharer to another at partition 
to equalise share and as term of parbtion— Suit 
on— Oral evidence of terms of partiuon— Un 
registered partition lists — Admissibility St 
(*937) ' MLJ 676 UTicre an unregutere 
pariiCion deed is relied upon by the defenc 
in a pariition action Uiough the deed may b 
inadmissible in evidence being unregistered 
that does not prevent an> other evidence beinj 
admissible to prove merely the factum of sepa 
ration in order to defeat the plainufTs claim 
177 IC 682-1938 PWN 799“«938 P 603 
Family arrangement reduced to form of docu- 
ment inadmissible for want of registration 
Evidence relating to contents of document u 
admissible 26 \ L.J 952 (F B ) Partition 

de^ inadmissible in evidence^ — Oral evidence 
u admissible to prove fact of parution. 34 
PUR- 1033= '933 *- '94 «44 1 C. 312 = 

,033 N 270 '45^1C. 833=1933 R »49. 

li M>xU| 236 6 R 337=1928 R. 196 

Joint and several liability of executants under 
a P Note —Oral agreement splitting up the 
liability into several and divisible babdity of 
each can be pitA-ed 27 UU 820 = 1026 5L 
173 P Note— Suit on oneinal eomideraticn 
permixuble v*bea debt is provable apart from 
p Note 26 A.UJ 416 UTien tSerc has 
|)ren an ora] ule of property worth teas thaa 
one hundred rupees bv pa)-rorat of the price 
and delivery of prvoession, the fact that aome 
tune later aa unregutered sate deed i< pa^d 
CO to tSe vendee doea not proTCt evide^e t£ 
the «al sat- being addjeei 44 ocn. 

*937 -Sw also 19 Patl-T 4S7. 


/ 
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92 “’When'the terms of any such contract, grant or other disposition of pro- 
perty, or any matter required by law to be reduced 
^elusion of e\idence of jq form of a document, have been proved accord- 
ora agreement section, no evidence of any oral agree- 

ment or statement shall be admitted, as between the parties to any such instru- 
ment or their representatnes in inteicst, for the purpose of contradicting , varying, 
adding to or subtracting from, its terms 


NOTES 

the terms of a contract onginally made by 
parol are reduced to writing, S 91 applies and 
oral evidence is not admissible 28 LW 
234*= 1938 M 546 But where a contract of 
marriage is not signed by either of the contracting 
parties but is in the nature of a memorandum 
prepared by a niVah khwan belonging to the 
Shanah Department of Musal it is open to one 
of the parties to prove by other oral or docu- 
mentary evidence that he or she had been 
mamca and also the terms 1934 L 705 
Although a wakf may be created by word of 
mouth once the terms of the dedications have 
been put in wnling, the document itself or 
secondary evidence of the same should be 
tendered 8 P 484-1929 P 410 An agree 
ment to refer to arbitration 11 not a contract, 

f rant or other disposition of propetty and «o 
gt does not apply to it 1 16 I C 813s; 19-9 
A 415 Bill of exchange or hundi does not 
necessarily embody whole contract between 
parties If u embodies the whole contract, 
other evidence to prove (he terms cannot be 
allowed 51 A 53®— >929 A 254 Since the 
act of deposing is a ph>‘sical act which can 
always be proved by any one who has heard 
the statement being made the fact of deposing 
might be proved by any one who has seen and 
heard the witness 115IC 147 — 1029 M 187 
\Vhere the mortgage deed provided compound 
interest, oral agreement to pay simple inletest 
cannot be proved under Ss gi and 92 27 

A L.J 866:aiji9 I C 92 Where property is 
conveyed by an unregistered sale deed, though 
the document cannot be relied upon for the 
purpose of establishing title, it may be referred 
to for the purpose of understanding the nature 
of the contract between the parties and to 
prove delivery of possession To such a case 
S 91 does not apply 10 PLT 449=^1929 
P 620 See also 1937 N 116 Even though 
a contract in writing was signed only by a 
certain party, oral evidence could be added 
to show that another person was also a party 
to the arrangement or was bound by it 159 
IC 1005=43 LW 2«8 =i 936 M 5 
Secs 91 and 92 — S 91 only excludes oral 
evidence as to the terms of a written contract 
S 92 only excludes oral evidence to vary the 
terms of the written contract and has no refe- 
rence to the question whether the parties had 
agreed to contract on the terms set forth in the 
document There is nothing in cither section 
to exclude oral evidence to show that there yeas 
no agreement between the parties and therrfore 
no contract Oral evidence is, therefore, ad 
musible to show that a document executed by a 
party was never intended to operate as an agree 
ment, but was a sham or ficutious document 
bjovght into existence solely for the purpose 
0* creaung evidence about some other matter 


1938 A 132 = 1037 ALJ 1352 See also 174 
1 C 309 = 1938 M 320=(i 938) 1 MLJ 236 
Where an endorsement of payment has been 
made on the back of a bond and it does not specify 
whether it was towards pnncipal or interest, 
Ss Qi and 02 would stand in the way of the 
admission of any oral evidence to show that 
the payment was m fact made towards interest. 
1919 OW'N 201 = 14 Luck 458=19390 142 
Sec 92 — ^The Court in considenng whether 
oral evidence can be given or not has to look 
to the Evidence Act and the equitable conside- 
rations which have influenced the English Courb 
m like cases have no application in thu country 
35 Bom L.R 1197=19348 39 PcrTWig, Cj 
S 92 dearly refera to a contract, grant or other 
disposition of property entered into by agree- 
ment between the parties to the document 
It cannot icfct to a decree which i* imposed 
upon one of the parties by force maievre There 
u no mutuality aMut a decree which u passed 
m accordance with the wuhes of one party 
and contrary to the wishes of the other The 
section cannot, therefore, bar (he setting up of 
an oral contract to operate as an adjustment of a 
decree 1941 L 149=43 PL.R ig2=ILR 
(1941) L 383 (FB) All that S 92 excludes 
is oral evidence to contradict, vary, add to or 
subtract from the terms of a contract which 
has been reduced to writing It does not 
preclude a party from showing that the writing 
was not really the contract between the parties 
but was only a fictitious or colourable device 
which cloaked something else I C 6= 

•938 N 335 (FB) Prior correspondence to 
vary terms of mortgage deed inadmissible 1933 
L 1094 See also is Mys L J ii But where 
a letter was sent by mor^agee, actmg as agent 
of mortgagor, and containing the scope of the 
secunty and the terms, held, it was admissible 
148 I C 721 = 1934 R 61 Where most of the 
sanads are in a stereotyped form, in any particular 
case, the intention of the parlies could be ascer- 
tained by reference to the terms of the settlement 
embodied in the correspondence 150 I C 635 
=36BomLR 158=19342 145 Where a usu- 
fructuary mortgage is reduced to writing but is 
unregistered no other evidence of ib terms 
could be given because of S 92 1938 N L J. 

123 Oral evidence to vary or modify the terms 
of an agreement in wnting is not admissible 
13710 285=1932 M 218 But oral evidence 
IS admissible to prove that an agreement m 
wnting was m fact no agreement at all but w« 
only a sham or nominal transaction, not intended 
to be operative It is therefore, open to a widow 
to prove that an agreement purporting to 
provide for her maintenance was never intended 
to be given effect to or acted upon but was m 
fact brought about with the sole object of sccunng 
an acknowledgment from her of the undivided 
status of her huiband by the insertion of a rccita 
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NOTES 353»Foni 108 I C 418=1928? 225 Oralcvi- 

to that cfTect as a preamble to the deed of mam- dencc of intention of parties is inadmissible But 

tenance 36 L'W. 817=63 M L.J 707 Ss 91 evidence under S 92(6) regarding the attendant 

and 92 only apply when the document on the arcumstances is admissible 1929 M 807 See 

face of It contains or appears to contain all the atse 171 1 C 702 = 1937 R 142 Evidence to 

terms of the contract 56 B 180=34 Bom LR prove that some executants of the P Note signed 

26=1932 B 151 S 92 IS applicable only to in the capacity ofiurcty only is inadmissible under 

parties to instrument and their representatives S 92 Even where the contention is that one 

See JO A 421 25 A 337 , 2 C L J 338 , 42 B of the debtors signed as surety to the knowledge 

512, 1930 ALJ 724, 1928 O 472, 6 R of the promisee, evidence to prove it u not 

376 > 1930 ALJ 926 , 1932 O 168 36 Bom admissible , and when in spite of such agree- 

L.R 158=1934 B 145, 3O CWN 1004= ment or suretyship as between executants, they 

1934G 821 , tc)39R 139— 1939 RangLR 622 sign the document as co-debtors, the agreement 

See also (1937) Rang L R 13 , 1940 hi W N 19 amongst the co-debtors cannot affect the nght 

Statement of fact in a written instrument, if open of the promisee (1927 R igg Rel on) 1937 

to contradiction Set i Luck i6a=30WN R 82 aho 1942 O WN 63 = i942 A\VR 

248=19260273 S 92 applies only as between (CC) 58 WTiere there was an expressly 

the parties to a transaction and those claiming alleged fraud, such as that the promisee induced 

under them respectively 1940 M N 19= the surety to sign as executant or that he pro- 

1941 M 345 Section IS not applicable to stran nused not to sue him except as such, then proviso 
gers, 1 1 , persons not parties to the contract 104 (t) to S 92 would come into operation (1924 

I C. 736, 1937 RangLR 13=1937 R 220 R 360 Expl ) 1937 R 82=168 IC 477 It 

The words " between the parties to any such « doubtful whether evidence is admissible in the 

instrument ” m S ga refer to the parties who on case of consent decree to explain the ambiguity 

the one side and the other came together to make (1927 M 911, Ref) 144IC 95=1933 M 516, 

the contract ot dispounon of property, and do Section does not apply to decrees Set gt I C 

not apply to questions raised between the parties 705=19260 643, 53MLJ 533 Set also S 

on the one side only of a deed regarding their R 573 (oral agreement varying or effecting aeltle* 

relations to each other under the contract 1941 ment is not barred) ^Vhere a decree based on 

P 9IJBIIQ4 I C. 739 It does not prevent proof an award is ambiguous in its terms the evidence 

of a fraudulent dealing with a third person’s of the arbitrator is admissible for the purpose of 

properfY or proof of notice that the property interpreung the decree as S 92 does not govern 

purporting to be absolutely come>ed in fact decrees 165 I C 429=1937 L 168 There 

belonged to a third person who was not a party is nothing to prevent a person arrayed on the 

to the conveyance 6 R 741=1929 R 86 same side to pve evidence to vary terms 54 
^vhere m a case of a mortgage with possession, IC 962, 1 BurUJ 160 Section appbeable 

t^ deed provides that rwemption would be only when the wntien instrument contains the 

effected on payment of the “entire mortgage whole of the terms 6 C 328, 76 I C 215 
money ’ by the mortgagor, evidence of a subse But oral evidence may be admitted to prove 

quent oral agreement for deln ery of possession that there was no agreement at all 7 M H C R 

of the property to the mortgagor on payment by 189 1933 L 222=145 IC 689, 171 IC 

him of a portion of ihe moiigage-money is no 481=1937 OWN 1058 As regards admissi 

doubt inadmissible under S 93 of the Evidence biliiy of oral evidence and to prove acts, conduct 

Act But this docs not preclude the Courts and intention of parties varying contract Set 

from coming to a finding on the question of fact 22 A 149 (PC) the leading case Set also 

whether the mortgagor s possession of the 42 MysLI HC 257 25 M 7, BCWN 

property was unlawful or by consent of parties 101 34 B 59 56 C 201 = 1929 C 437, 

1936 O 'S N 1086=1937 O 1 Seetalio 15 »937 R 142=171 I C, 702 , 22 A 149 Oral 

htys L.J 237 It merely prescribes a rule of evidence inadmissible to prove that two docu- 

evidence It does not fetter the Court's powerto menti executed and registered on same day 

amve at the true meaning and effect of a trans- a« part and parcel of one transaction 103 I C. 

action in the light of all the surrounding or- 399=«927 A 696 Oral evndcnee may be 

cumsiancts 10710.658=1929^91 Where admitted that consideration did not pass 45 A 

the wording of the contract iscapablr of difTerent 679, 44 A 53 Set ebo 94 IC 371 = 1926 

interpretations (he Court 11 jusufied to put a S 202 , 02 I C. 167=1926 O 301 S 91 or 

propCT construction upon the lermsof the contract 92 of the Endence Act does not bar evidenee to 

and IS justified in finding with what intention a show that a certain receipt was a fictitious doeu- 

particular expression was used as a matter of ment in the sense that no money was paid 

pure construcuon S na has no reference to the »934 A 1068=15310.611 Thatasaled^ 

inlerpreta 10ns of the terms of a contract 55 C. is rnilv a mortgage 34 B 59, 35 B 23 1 , 17 

808 It IS perhaps a meet point whether oral C.\N.N 1053 loG I C. 18=1928 M 459 

evidence is admissible to determine the intention (contemporaneous agreement not in writing r>oi 

of the parties. It is certainlv not admissible if admissible) i9''8 N 182 That an apparent 

the document m unambtcvioui but if there is mnffgacedeedwairraUyintendedtobed-FeTent 

doubt then it is pe r missible I L.R (1038) N 7 P L-T 293 , 1925 B. 501 , 5 R. C44 Tbat 
604= 178 I C. 293 = iqjS N 434 TheruJethat a nmrtearr with possrsuon was intended to 
the conduct oflhe panies in respect to an a-istru- operate crJy as a simple raortgsge 165 I C. 
ment mav be loolea to in construing a docvnnrrt, 5*0 (Pesh.) As to scope of seetKm. are 38 C. 
ttsuliect to thvt trwrvaiioti that it can be admin 003 (PC.) Oxl evidence can be given the 
ed only afier even other means to roru jvie a petitjaeier, R-ng yVwa to prove that 

deed have been exhausted ((1842) 1 Dr A War oe was perveia..,y prtsest when the petiuoo was 
CC,M-J 14 
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NOTES 

pre«cnfcd by hu counsel or that he hinudf 
presented the petition, and that a note contrary 
to that by the Judge u wrong 36 P LR too 
= 1934 L 45a (1) As to application of section 
to cnminal cases set 11 Cr L J 738—8 1 C 95a 
Oral eviaence as to representation of intention 
to deliver goods not embodied in pronote See 
13 I C 386=4BurLT 99 U’hcre by mutaVe 
of parties the duration of a lease was wrongly 
entered in the written instrument evidence 
can be let in to prove the real intention of the 
parties L R 4 A 30a (Rev ) See also 1938 
N 259 The making of a pro-note by way of 
secunty for a sum of money advanced or given 
to the maker does not shut out oral evidence as 
to the purpose for which the money is given 
13 BurLT 239=64 I C 33 Oral evidence 
to prove that a pro note was executed only as 
secunty is admissible 107 I C 510 See also 
49 A 464=25 ALJ 305, 1932 N 62=28 NL 
R 325 There is no reason in S 92 why the fact 
whether in case of a joint contract both or either 
of the workmen have actually, or constructively 
received all or part of the advance should not be 
proved 44 M L I SS*?! 1C 61 = 1923 M 
184 Intention of parties — Fraud — Oral evi- 
dence to prove — Representation of intention 
on which the deed is silent 13 I C 389—13 
CrLJ 50 5 m oho 1938 N C04 As to adnus 
sibiht) of oral ei idence to proi « extension of time 
m respect of the date of performing contract 
sr« 18 SLR 320 5 m oho 1934 R 316 Oral 
evidence regarding a verbal agreement whereby 
the time of repayment is extended and the 
mode of repayment is changed, ought to be 
excluded 1930 A 721 (FB) (oral agreement 
to extend lime for mortgage inadmissible) , 
to explain meaning of words used m document 
93 IC 193—1926N 301, agreement varying 
terms of safe deed in respect of easement (latnne) 
g6 I C 276 as between lessor and lessee 24 
ALJ 548 1926 A 445 Proof of condition 
precedent to sale deed taking effect 5 R 636 
But see 1930 ALJ 1066 AMiere oral evidence 
to show that the ^scument teas net to tske effect 
forthwith as mentioned in the document was 
held inadmissible, oral evidence to prove dis 
chaige of debt admissible 30 CWN 710= 
1926 C 906, 42 CL.J 582—19260 170, 44 
C L J 449=- 1926 C 27 But jM (1938) 2 M L J 
469 (PC) eonira (discharge by part payment 
and partly by remission) See also 6 ti. 191,1930 
A 721 (FB) that one of the two co-executants 
of a P Note was only a surety 35 Bom L R 
1197=19346 39, 1933 L 965, 92 I C 667 
= 1926 S 156 a plea of benami, 1939 R 139 
(Plea of agency) 5« 95 I C 512—1927 R 94 
But j« 1937 R 82 (where it was held that 
evidence that a personjointly executed a pro-note 
as surety only was inadmissible under ihis 
section) , oral evidence of surrounding cir- 
cumstances 104 I C 736 Evidence of con 
duct of parties to prove partition ga I C 1028 
= 1926 M 40'' See also ILR (1938) N 604 
— 1781c 293— 1938 N 434 ReUnquishmcnt 
of interest by mortgagee 48 A 705 Oral 
evidence to prove that mortgagee agreed to 
^arge lower rate of interest (or receive less 
6a ML.J 224=100 I G 54) than that enterrf 
wi the deed is madmusible 95 I C toig 


= 1926 O 273 See abo 53 MLJ 863 An 
orafagerement to take less than what u due under 
a registered mortgage bond would be inadmissible 
under S 92 (4) of the Evidence Act But a 
discha^e by paying less is admissible 136 
1C 317=1932 M , 30 LW 293=1929 
M 791* 3® BomLR 1455=1928 B 522, 
1930 A 721 , 6 R 91 (FB) , 9 L 597 See 
also 1930 N 235 (calculation of reduced rate of 
interest immaterial) See on this point 54 ^L 
889=61 ML.J 556 Sale deed — Whether oral 
agreement to resell can be proved See 105 
IC 482=1927 R 314 Oral evidence to prove 
a subsequent adjustment under which part of a 
decree was paid and the rest agreed not to be 
executed against the judgment-debtors is not 
inadmissible by reason of S 92 Seeaboig^gC 
437=56 C 201 , 1929 A 79 Mortgagor and 
mortgagee — Intended sale of mortgaged property 
to mortgagee — Settlement as to money due under 
mortgage — Proof of 11 OWN 254— *934 O 
115 See also 1937 R 142 In a case of joint 
purchase in the name of several persons, parol 
evidence 11 admissible to prove tenancy m 
common 1929PC 72— 56ML.J 643 (PC) 
So also to prove that a lease in the name of one 
membec was in fact on behalf of the entire joint 
family 133 1 C 897 The section does not 
prevent a party to a contract from showing by 
oral evidence that the consideration is different 
from thatdesenbed in the contract UTiatrsnot 
allowed by the section is to contradict the terms 
of the document 7 R 292—1929 R 240, 
28SLR 266, I933ALT 1364-1933A 576 
See also 1939 MLR 12 (C), 169 1 C 1002 
—41 C WN 734=65 CLJ 225 In * 
on a P Note executed in respect of the amount 
due under a pnor P Note plus the amount of 
costs incurred in a suit on the pnor P Note, 
the defendant is entitled to adduce evidence to 
prove that he had paid some amount towards 
the pnor note and that to that extent his liability 
under the renewed note should be proportionately 
reduced S 92 is not a bar to the consideration 
of this question 40 L W 706=67 MLJ 650 
Cash loan can be proirrf fti be rent due 5 R 
822 Document in favour of two penons — 
Oral evidence to prove one of them alone is 
entitled to the amount is admissible 1929 N 
gf When a loan has been taken and is evi- 
denced by a document oral evidence is not 
excluded to show what the purpose of the loan 
was and especially when he document is silent on 
the point By such oral evidence the terms of 
the document are not vaned 70 CLJ 201 
Ora! evidence is admissible to prove that a debtor 
under a Hundi upon which the suit is based, 
compounded with his creditors including the 
payee under the hundi by agreeing to pay them 
12 annas m the rupee in full and 6nal settlement 
of their claims, sgsg S 153 P Note can be 
proved to be condilional 50 A 754=1928 A 
289 A pre emptor who was not a party to the 
sale deed could adduce oral evidence to show 
the intention of parties 1928 O 472=4 Luck 
68 See abo 1938 ALJ 668, 1938 N 604 
It B not open to a party to a registered sale- 
deed to prove an oral agreement by evidence 
either oral or documentary contemporaneous 
with the sale-deed that m spite of a certam 
property, belonging to the vendor, being entered 
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NOTES 

m the sale-deed Dtle to it u-ould not pass to the 
%endee iiBI C.^89«t5aq A 578 (a) VSTietc 
a document is on the face of it a regutered mort- 
gage-deed it IS not open to any of the parties 
to plead or to lead oral or circumstantial evidence 
to show that the transaction was other than what 
It appears to be 1933 L. 104 MTicre the 
surrounding orcunutances are not so compelling 
as to lead inevitably to the conclusion that 
there had been an madvertent nusdescnption of 
property in a mortgage deed in suit and that 
the property which was intended to be mortgaged 
was something over and abos-e what was actually 
described and specified in the document, the 
mortgagees are barred by the provisions of Ss 
93 and 94 from showing tnat the uitentian of the 
parties was different from what appears from the 
terms of the mortgage deed itself I L.R. 1938 
A. 494=^938 AL.J 477=1938 A 364 Evi- 
dence to prove that a surety bond was executed 
under a mistake is admissible 1939 R 363 
Persons who ha\t in terns signed a bond as 
pnnapals are prolubited by S 93 from adduang 
oral endence to show that they signed only as 
suTclies 1939 AMLJ 84 Oral evidence 
to proie a subsequent agreement reUnquishing 
poruon of rent resened under a kabuliat u 
inadmissible 56C soiatgoqC 437 \S'hert a 
gifl of the remainder which was invalid under 
the Mahomedan Law was sought to be validated 
by evidence as to the comeni of the donee of 
the life estate to such an arrangement, such 
oral evidence is clearly inadmissible 108 I C 
637^1938 M 613 Mamienance grant by 
Hmdu husband in favour of wife->&ndition 
as to chasuty imposed by Hindu Law— Same 
not mentionra in deed — Enforcing condition as 
to chastity whether amounts to violation of the 
provisions of S 93, Evidence Act 9 PL.T 
397 Registered mortgage deed— Contempo- 
raneous written sarchamanam providing for 
payments towards mortgage deed is admissible 
The 1 anhamanam is not compulsorily registrable 
under S 17 (i) of Registrauon Act 37 LW 
47B11938 M 38a Where a lease from month 
lo month is registered a subsequent oral agree- 
ment which modifies the contract of the lease u 
not admissible in endence 1939 P 438 
Though a contemporaneous oral a g ree m ent, 
between the parties lo a conieyance, ol re pur- 
chase cannot be prosed as between the parties. 
It can be prox-ea if one of the parties is not 
actuallv a partv to the conxejance 6R 376»- 
tt I C. 833>»ig38 R 344 Se* eln 5 R. 816 
Sale-deed registered — Recital in that venoee 
should as part-eonsideraiion for the sale discharge 
mortgage debts of the vendor — Oral endence 
lo show that the recital was false and the babihty 
intended lo remain with vendor is inadmissible 
1938 O 14B &vahei<)39p 143 Ordinanly 
the title to immoxTible property Iranderrcd b> 
sale passes on the registration of ihe sale deed 
although It max someumei happen that the 
parties agree tl at title shall not pas until the 
consideration 11 eomplctel) paid In contracts 
of sale there are rentali of the receipt of the 
T^reliase inorie> as well as terms proxiding for 
Ihe passing of the propefT> The stnctly con- 
trartual pan , that is to ux, the artan gmiai t as 
to when ihc property shall pa» is, if the contract 


has been reduced to writing, to be determined 
solely from the words of the writing and en- 
dence is not admissible for the purpose of con- 
tradicting, varying, adding to, or subtracting 
from Its terms as mentioned in S 93 The 
question when the property is to pass is a matter 
of contract If the terms of the contract as to 
when the property u to pass are ambiguous, 
then recourse may be had to external endence 
with a new to determining what the intention 
of the parties was, but if the intention of the 
parties has been stated in unambiguous terms 
then the terms must remain the sole entenon 
of the intention of the parties, and endence 
cannot be introduced for the purpose of showing 
that the contract means something other than 
what It expresses m unambiguous terms 17 P 
318=1938 P 505 An oral agreement between 
the endoner and the endorsee of a negotiable 
instrument that the endorsee will recover the 
amount of the instrument from the drawer only 
u admissible under pronso 3 105 I C 747 <= 

1938 S 30 In a suit on pro-note oral evidence 
to prove thai money had been borrowed by 
both the defendants and that defendant having 
“ witness ” before his signature, was one of the 
cxecutanu and not a witness, is admissible 

a A 709 In a suit for recovery of rent, 
that oral evidence to prove the rescission 
of the registered lease was inadmissible 1933 
L a78Bi45 IC 176 Wrong descnpiion of 
name m dm is a latent ambiguity and parol 
evidence is admissible i 03 i O 54 Mistake 
—Palpable error— Equity, if sanctions admission 
of evidence to expose error Ste 1938 N 3ijn 
The word “ fraud ’ used in the proviso is wide 
enough to include a fraud on the registration 
law Thus a parry can show that an item was 
fictitiously put in Scope of proviso discussed 
'933 ALJ gsC Document silent as to mtcreit 
of (wo joint transferees — 1 vidence of subsequent 
conduct It admissible 1930 M 690 In case of 
a elencai mistake it can be proved by parol 
exndcnce under S 93 1930 A 387(1) Mort- 

gage deed — Interest agreed to be paid at one 
per cent per month — Words percent’ omitted 
inadxenently — Admissibility of oral evidence 
— Cxidence Act S 93 u not »plicable as there 
u no patent ambiguity 7 OWN 14=1930 
O 95 Where a bond declares that money is 
to repaid with interest at a certain rate, an 
oral contract to the effect that no interest is to be 
paid but the person u to be m potwsuon of a 
certain piece of land and to pay himself the 
interest out of the usufruct cannot l>e proved 
133 1 C. 894 f3)ai930 A 440 Sft aho 1936 
A M L.J 107 Oral evidence may be let in lo 
prove an agreement to pay interest though there 
u no mention of such an agreement in a balance 
struck in the creditors book 193a L. C53 
It ss not open to a party lo a document lo prove 
b> oral exidcnce, a sanation in the amount of 
consideration cf the document though i( 11 open 
lo him to prove want ofconuderation or failure 
cf conuderauon or a differmre in kind of coiv 
aiderauon. A vendor cannot adduce oral 
evtdenee to prove that the consideration fjc the 
sale was that stated in the sale-deed plus sn 
ursdertaiing by the vendee » diseharte an 
msURg mortgage oa the property 1930 iL 
639-^ ILL-J 340. 5 <r aba tCg IC. 433- 


/ 
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Provisos — (i) Any fact may be pro\cd which would invalidate any docu- 
ment, or which would entitle any person to any decree or order relating thereto ; 
such as fraud, intimidation, illegality, want of due execution, want of capaaty 
in any contracting party, [>\ant or failure]' of consideration, or mistake in fact 
or la%v. 

LEG REF A 308 The wording of the proviso (1), S 92 

* The words in brackets m proviso l were and cspeaaJly the use of the words ‘ such as ’ 

substituted by Act XVIII of 187a, S 0 clearly show that the illustrations are not meant 

NOTES to be exhaustive 1939 NL.J 33=1939 N 20 

1940 C 379, 174 IC 309=1938 M 320= The mistakes contemplated by provuo (i) to 
(1938) I Mllj 236 Suit on money bond — S 92 are genuine and acadental mistakes, 
Provision for repayment m cash — Pica that just as a miidescnption of the property 184 1 C 
payment should be made by medical services 585=1939 Pesh 41 There is nothing in pro- 
to be rendered — Not open — Evidence to prove viso (x) to S 92 to suggest that the facts which 

plea not admissible 1936 AMLJ 107 maybe provra under that proviso can only 

Extraneous oral evidence is inadmissible espeaally be proved in support of a claim to which those 

when the terms of the bond arc clear The facts give nse, and such facts may be pleaded 

parties must be presumed to know the differenee by way of defence only The vahdity of every 
between interest on interest and compound contract dependson the presence ofanimturonfra- 
mterest and if they deliberately choose to use ctendi the intention to contract \Mien a written 
one expression they cannot be permitted to contract is challenged on the ground of mistake 

prove that they meant the other 1931 N 25 common to all parties the remedy is rectification 

Acknowledgment is not a document contem- on the ground that the written instrument does 
plated in S 92 It is neither contract grant not give cflccl to the agreement ivhich the parties 
nor disposition of property nor analogous to actually entered into All that the Court has 

any of them 26 N L R 320 Oral promise to do in such case is to rectify, not the contract, 

madeatthetimeof acknowledgment ofacontract but the document embodying it, and put that 

of loan IS admissible 26 N L R 320 The document into such a form as to carry out the 

law IS well settled that to prove an acknowledg contract which the parties really entered into 

ment of liability oral evidence of the mienlion When there is unilateral mistake the position u 

of the party said to have made the acknowledg- different because in that case there is, in faet, 

ment is not admissible for construing the wnung no contract The minds of the parties were not 

given It IS equally settled that in construing at one , one intended one thing, and the other 
such a wnung it is legitimate to look to the intended something else, and if any relief cm 
surrounding arcumstances 4^ C \V N 208 A be granted it must be rescission 41 Bom L.R. 
contract of simple money debt is not one required 191— ILR (i939)B <49—19398 151 Under 

S law to be rrauced to the form of a document S 92, Proviso i , oral evidence is a&ussible to 
N L R «o prove that the khasa numbers of the land sold 

Sec 92, Prov 1 — The statement of law were wrongly entered in the sale-deed parti 

in Amir Ah s Evidence that though evidence to cularly when both the vendor and the vendee 

vary the terms of an agreement m writing is admit that a mutual mistake of fact had crept 
not admissible, yet evidence that there IS not an into the sale-deed 188 IC 613=42 PLR 
agreement at all is admissible, is too wide and 222=1940 L 236 ^Vhere m a suit on 
must be qualified by the express provisos i to 3 mortgage bonds which stipulated for payment 
to S 92 of the Act 49 A 680=1927 A 422 of compound interest, the defendant 
Proviso 1 to S 92, has no appheaUon in a case that at the Umc of the execution of the bon^, 
where the instrument represents what the he was persuaded to sign them only on the 
parties intended to put down in writing, though plaintiR a promising not to enforce that 8t> 
it might not be in accordance with what they pulation Hild that such evidence would 
intended to do and with the legal effect that be admissible under the first proviso to show 
they secretly wanted to bnng about, but which, that the signature to the document was obtained 
for some reason, they did not want to put in by fraud at the inception, t g , that the plaintifS 

writing Where a person transfers certain had always intended to enforce the stipulationand 

property by a deed of gift it is not open to him obtained the defendant’s signature by mis repre- 
to say that when he gave the property he did senting their intention at that time But evidence 
not do it The donor is not himself entitled t^t plaintiffs at some later date, sought to 
to have the deed set aside on the ground that enforce the stipulation is not evidence sufRaent 
his intention was that it should operate on his to prove that uiey had such an intention when 
death, especially so when there is no evidence the document was signed 61 C 344=1934 C 
thatthedonor, giving away pracucally the whole 564 Though a document says there was 
of his property wanted to retain any sort of considerauon and states exactly what it was, 
control after the date of gift 171 I C 702= a party may contradict that and show that 
<937 ^ <4^ Where in a printed form of a there was none or that it has failed Though 
P Note after mentioning the interest payable, a document sets forth that the consideration 
there is an omission to slate that it is — per cent has fully passed and though a party to the docu- 
oral evidence can be let in to show what was the ment admits that by signmg it, nevertheless he 
agreement between the parties and it is a case can turn round later on and contradict the 
to vvhieh proviso i, to S 92 applies X939 document and show that he did not receive 
A-WR (HC) 171 = 1939 ALJ 196, 1939 anything at all In the same way there is no 
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(a) Thfe existence of any separate ora! agreement as to any matter on 
which a document is silent, and which is not inconsistent with its terms, may be 
proved In considering ivhcther or not this proviso applies, the Court shall have 
regard to the degree of formality of the document 

(3) The existence of any separate oral agreement, constituting a condition 
precedent to the attaching of any obligation under any such contract, grant or 
disposition of property, may be proved 


NOTES 

reason why the other party should not be allowed 
to show the consideration was paid in full, 
not m cash, but m kind i93gNLJ 33=»939 
N so Ste also (1938) i MLJ 936 Wliere 
under a kabuliyat two hats of land were settled 
with a tenant at a certain rate, a separate oral 
agreement that one of the hats would be given 
rent free is not admissible m evidence, although 
evidence that the kabuliyat was not intended 
to be acted upon at all would be admissible 
under proviso (l) of S 92 I L R {1938) i 
C 48—176 IC 97»=1938 C 356 Plea of 
want of consideration may be pro\ed m a suit 
on P Note 108 1 C 158 , 1934 A 496=148 
I C 1124 Where a plaint makes no claim for 
rectification regarding the rate of interest con* 
tamed m the mortgage instrument, the proviso 
I to S 99 does not empower a plainuff suing 
on an unambi^ous unreformed and registered 
deed to lead ewdence to show that by a misuke 
a term has been omitted from ihe deed 34 M 
973*»6 i M L.J 437 Ste on this proviso 59 C 
ittt»ig39C 708, 139 I C«i“34 Bom LR 
971, 140 IC 104—1932 P 332, 58 B '80 
-1371c 478, 35C\VN 279 An obligor 
IS not tied up from pleading any matter which 
shows that the bond was given upon an illegal 
consideration, whether consistent or not with the 
condition of the bond TTie vahdity of a docu 
ment may be challenged on the ground of the 
illegality of the transaction ig P 424—168 
1C 859—1940 PWN 878—1940 P 573 
Under b 92, pioviso u is open to a Late 
Insurance Company to prove facts which show 
that the contract of insurance was illegal The 
company, u therefore, entitled to prove facts 
showing that the insurance was really effected 
by the assignee of the policy for his own use and 
bmefit and not for the use and bencht of the 
assured 42 P L. R 801 — 1941 L. 33 
Sec 92, Prov Z — A separate 0^ agreee- 
ment on a distinct and collateral matter, although 
a pan of the same transaction would come 
within proviso (a) ofS 92, iftheonginal instru* 
ment is silent on the point which is the subject 
mailer of the agreement 41 C.W N 1053— 

• 937 C- 619 The parties to a conveyance arc 
rot in new of the second preniso to S 92, pre- 
vetiled from ptwmg the existence of a separate 
oral agree m ent to the effect that the vend« 
would proceed no further m the prosecution 
of his claini Car certain money debts fvot specified 
in the deed of eoni'ejance and the vendor cannot 
be pmmtcd from attempting to prove that 
there wan such an agree m ent. 18 Pat. 318— 
181 1C. 184-1939 P 4tl NNliere a nr land 
had been mortgaged b} the propnetoe s»bo 
afterwards sold the equity of redemptsoo, be 
cannot be allowed to gii-e oral cMdcnce cf • 
separate agreement to pre up eaprt^eury 
nghti. 14 UR. 4«5 4ReT)-i7 RA) 5®®- 


Oral evidence is admissible to prove a collateral 
agreement regarding lessee’s right of pre.emplion 
138 IC 774= >932 PC 231=63 hLL.J 408 
(PC) See also 1935 A 322 (agreement for 
interest), 1939 A 248=1939 A L.J 46 

Sec 92, Prov 3 — It is necessary to dis- 
tinguish a collateral agrecmcDt which alters 
the legal effect of the instrument from an agree* 
tncnl that the instrument should not be an cifec* 
tive instrument until some condition is fulfilled, 
or to put It m another form, it is necessary to 
distinguish an agreement in defeasance ot the 
contract from an agreement suspending the 
coming into force of the contract Where a P 
Note IS, by its express terms, payable on demand 
that IS, at once, the obhgauon under the note 
attaches immediately A collateral oral agree- 
ment not to male demand until certain spewed 
condition is fulfilled has the inlention and 
effect of suspending the coming into force of 
that obligation which is the contract contained 
m the P Note Thus the oral agreemeot consti* 
tutes a condition precedent to the attaching 
of the obhgauon and u within the terms of 
Proviso 3 of S 92 40 Bom UR 1075—1938 

PC i 98=(I938) * M LJ 4^9 (PC) S 99, 
Proviso (3) presupposes that in a case to whlw 
« could be applied the contratt, grant or other 
disposition of property itself remains muct, 
but that the condition precedent pleaded must 
m Its very nature be extraneous to the contract, 
grant or disposiiion itself and as agreed must 
come into ouslence before the obligation attaches 
thereunder 41 BomL.R 1263 The words 
any obligation mean any obligation whatever 
under ihe contract and not tome particular 
obhgauon which the contract may contain. 
1932 C 328 = 59 C 106 As to scope of the 
proviso see tiiJ See also 1932 U 549=33 P L.R 
712 As regards scope and appLcability as to 
the meaning of the term * condition precedent,' 
see 33 Bom UR 490, I UR. (1939) Kar 523 
= 1939 S 299 • 4t Bom UR 1263 UTiere 
money is not advanced as a simple loan iin- 
cOTiditionally upon the P Note, but is advanced 
after the note had been execut^ and on certam 
conditicus previously agreed upon, the pramsor 
u enuded to prwe omimstancn in repudiation 
of his habdity 54 PUR 470 = 1933 U 456 
In a suit on a P Note an agreement suspending 
the coming into force of the contract contained 
m the P Note coniututing as it does a condition 
precedent within the meaning of proiuo 3 to 
i 92 of the Evidence Act, may be rroved, 
UTiere the defendant in the suit pleads iLat the 
note executed by him ohich u »ued on was 
only a receipt for the rarnest^nooey Ijf a conuact 
cl purchaw tw the pUmtiff. that the purpeae of 
the feenpt of mnn^ has been wTWsg’y stated 
la the P Vote, and that it was nea is.mded to 
attach any cbligaacQ to the lastrueaent as uch, 
be u ess. Jed to adduce eral enieace in Rippegf 


f 
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(4) The existence of any distinct subsequent oral agreement to rescind 
or modify any such contract, grant or disposition of property, may be proved, 
except in cases in which such contract, grant or disposition of property is by law 
required to be in writing, or has been registered according to the law in force for 
the time being as to the registration of documents 

(5) Any usage or custom by which incidents not expressly mentioned in 
any contract are usually annexed to contracts of that description, may be proved 

Provided that the annexing of such incident would not he repugnant to, or 
inconsistent with, the express terms of the contract 


NOTES 

of such plea S 92 docs not bar oral evidence 
to prove the same 1939 PWN « oq — aoPLT 
514=1939 P 495 PlainUff who purchased 
certain properties in Court auction subject to a 
mortgage m the defendant s favour agreed wiih 
third parUcs to sell some of them with the 
knowledge and consent of the defendant who 
agreed in writing to accept piecemeal payments 
from the plaintiff and to release the lands which 
plaintiff agreed to sell to the third patties 
plainUff having sued for specific performance 
of the agreement the defendant pleaded an oral 
agreement that the release dera was only to 
be given when the entire morlgage debt had 
been discharged and that he was bound to 
give it if called upon by the plaintifTs after such 
discharge and not before Htld that the 
arrangement set up by the defendant was not a 
conation precedent to the attaching of any 
obi gation within the meaning of proviso (3) 
and hence the oral arrangement could not be 
admitted m evidence 44L\V 749 71MLJ 
599 See also 44 LW €29 = 1930 M 841=71 
MLJ 53a 

Sec 92 Prov 4 — There is no law in India 
whereby a release of mortgage should be in 
writing and registered A contract of release 
between the mortgagor and the mortgagee may 
require writing under S g" (4) of the Evidence 
Act and may require registration under the 
Registration Act But the case is different when 
the contract to release is between the mortgagee 
tm Vhe owe hand atvd a stsangei who pu.rchaw» 
the property released after the contract Such 
an oral release is valid 40 LW 942—68 
MLJ gi See also (1937) RangLR. 13 
(where a second mortgagee was held not entitled 
to plead the bar under this section of proof of 
oral agreement between mortgagor and first 
mortgagee to release some items of hu mortgage 
from the mortgagee) This proviso bars proof 
of ord agreement by lessor to release lessee 
&om his liabiliUes under the personal covenants 
contamed m a registered lease 60 B 394= 
38 BomLR 34 — IC 57 1936 B 88 
1937 O 'VN 477-1937 O 34 « 4 Vhere 
a mortgage deed conta ns a st pulation that the 
ordy evidence which the parties could rely upon 
in support of any payments made m sattsfaction 
of the mortgage debt should be payments 
endoned on the mortgage deed itself it does not 
preclude the parties from adduang other evi 
dence to prove discharge It is open to the 
mortgagor to rely on evidence other than the 
endorsements on the mortgage bond in support 
of his plea of discharge S 92 does not bar 
•uthevidence 192IG. 861=1941 P 248 Set 
«fioi961C 645 Buts« 1940 P 49 Though 


It IS always open to a mortgagor to prove that 
on a certain day he paid the sum due under the 
mortgage still when in the registered mortgage 
deed there is an express term that payment 
should be made in a certain way and unless 
endorsed on the deed it should not be regarded 
as payment at all the mortgagor will not be 
allow^ to prove discharge of the mortgage by 
subsequent oral agreement which goes to vary 
the terms of the mortgage 187 I C. 63 = 21 
PLT 437 — 1940 P 49 Oral agreement bet 
ween one of several mortgagon and mortgagee 
for redemption of his share thereunder Pay 
ment can be proved 112 IC 559—1928 M 
lo^o Mortgage suit for sale — Defendant plead 
ing subsequent oral agreement to accept six 
shops worth Rs 95000 and 7000 cash m full 
satisfaction of mortgage— Agreement is not 
admissible 1929 A 615 But set contra 44 
L W 944=71 M LJ 83O (Case law reviewed ) 
A distinct ora] agreement between co mortgagon 
made subsequent to the execuuon of the mort 
gage deed should m order to be adimssible 
under this proviso be m wnung 137 I C aSj 
= 1932 M 2 i 8 An allrged oral agreement 
that a rostered deed of sale should be null and 
of no effect until the agreement of re purchase 
has been executed b> U e vendee cannot be 
proved under the provns ons of prov (4) S 92 
•933 R 3*0 Thr expression oral agreement 
as used in proviso 4 of S 92 is wide enough to 
include all unwntlen agreements whether thev 
arc oral or they are implied from acts and 
cowdutv of the. pwtvt^ mdervet nf twnduev 

IS admissible to show that as between the parties 
the particular term was never intended to be 
acted upon or enforced Evidence of conduct 
IS also adiniss ble to prove an estoppel or waiver 
1929 P 717 A document purporting to be a 
sje deed was presented for registration The 
executant demra that he had executed a sale 
deed and stated that he had merely agreed to 
execute a mortgage deed After some dispute 
the parties agreed that the transaction should 
be treated as a mortgage and made statements 
to the Sub-Registrar who recorded the terms of 
the mortgage agreed to by the parties and 
regutered the document as a mortgage-deed 
Held that proviso 4 to S 92 d d not prevent 
the successor in interest of the executant from 
proving that the transaction entered into between 
the parties was really a mortgage and not a sale 
145 IC 697 (i) = t933 L 318 When the 
document u m terms a possessory nortgage 
evidence to show that the mortgage was m 
reality a simple mortgage accora ng to the 
intention of the parues is inadmissible under 
S ga 60 lA 273 14 1 - 466=65 MLJ 
150 (PC) Where the subsequent oral agree 
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(6) Any fact may be proved whtdi shows m what manner the language 
of a document is related to existing facts 

IllttitraMits 

(a) A policy of insurance is efTcclcd on goods ** in ships from Calcutta to London ” The 
goods are slupped m a particular ship which is lost The fact that that particular ship was orally 
excepted from the policy cannot be prosed 

(4) vf agrees absolutely in writing to pay B Rs !,ooo on the ist March, 1873 The fact, 
that at the same time an oral agreement was made that the money should not be paid till the thirty- 
first March, cannot be proved 

(«) An estate called ” The Rampore Tea Estate *' is sold by a deed which contains a map 
of the property sold The fact that land not included in the map had always been regarded as 
part of the estate and was meant to pass by the deed cannot be proved 

(d) A enters into a wntten contract with B to work certain mines, the property of B upon 
certain terms A was induced to do so by a misrepresentation of B x as to their value This fact 
may be proved 

(r) A institutes a suit against B for the specific performance of a contract, and also prays 
that the contract may be reformed as to one of its provisions, as that provision was inserted m it by 
mistake A may prove that such a rmstake was made as would by law entitle him to have the contract 
reformed 

(/) A orders goods of B by a letter in which nothing is said as to the time of payment, and 
accepts the goods on delivery B sues A for the price A may show that the goods were supplied 
on credit for a term still unexpired 

(;) A sells B a horse and \crbally warrants him sound A gives B a paper m these words 
“ Bought of d a horse for Rs 500 B may prove the verbal warranty 

(AJ A hires lodgings of B, and gives a card on which is wntten — “ Rooms, R« aoo 
a month ’ A may prove a verbal agreement that these terms were to include partial ^aid 

A hires lodguigs of B for a year, and a regularly stamped agreement, drawn up by an atfomey 
IS made between them It is silent on the subject of board A may not prove that board was included 
m the term verbally 

(i) A applies to B for a debt due to d by sending a receipt for the money B keeps the receipt 
and does not send the money In a suit for the amount d may prove this 


NOTLS deed to the defendant which was regutered 

ment relates merely to the mode of payment On the same date the defendant executed an 
of mortgage-money, evidence with respect to agreement to re-convey the properties to the 
It 11 admissible But if it is not merely an plaintilT which was not registered The sale 
agreement as regards the mode of payment deed itself did not contain any reference to the 
but an alterauon of the mortgage itself, such agwmcnl Plunuff having sued for ipeafic 
as changing the ongmal mortgage which was performance of the agrtemeni, obieciion was 
without possession into a usufructuary mortgage, raised 10 the u« of the unregutered agreement 
It IS not admissible 110 IC 261 Subse under S {4) of the Evidence Act /frW that 
quent to a registered mortgage parties entered no objection under S ga (4) could anse 1934 
into a contract by which the properc> was to be M 703«=»67 M L.J 635 Sft alto 179 } C 173 
put in possession of the mortgagee for 5 years 1939 P 14* 

and the mortgage debt was lo be deemed d» Sec 92, Piov 6 — This proviso does not 

charged lUld, that the conlrcat to let and the apply where the document is clear and unam 
letting into possession for 5 years operated biguous in its terms 193^ Sind 2ooal L.R 
as a discliargc of the obligation and in no way (1939) 53° Oral evidence is admissible 

offended the provisions of S 92 162 I C to show the real nature of the transaction cvi- 

53 (2) •01936 hi 380 An oral agreement b> denced by the document as, for instance, that a 

ihe executant of a P Ivote, that, instead of document though staled a pfi u reaJly a will 

money being paid, payment shall be made in 117 I C. 907 (a) = i929 I,. 875 (3) , bu( not a 

the form of a transfer of land cannot be provvd sale into mortgage 1928 \i 459, 1928 N 

under S 92(4) 151 I C. 398=1934 R 228 181 , 1925 B Bom 663 , 1939 

St* 1937 R 531 Oral evidence to provx S »oo-I L.R (19391 Ktr 330 Where there 
satisfaction of a claim is admissible 6 R is no ambiguitj which needs explanation and 
igiMigsb R , but not to provr an oral terms of documenl are quite clear evidence 
agreement modifying terms of reference of a to explain, ihe lenns of the deed should not b* 
registered a ct ee m ent referring miner 10 arbiira allowrd i6f 1 C. 463 •• 1936 L. y>8 Sn eUa 

uon 135 I C. 230-1933 A 154 ACIP 18 1^ = 45 M)x II C.R Rep 109, 

contract is not required b> law to wr in writing , 1 L-R (i939) 530= 1939 S 200 Where 

if It II not registered, it can be legally varied the terms of a written contract are perfectly clear 
b> an oral a gi e em mt modifjine its terms 51 the tKeevsny of deduarg the real terms botn the 
PL-R, aM—1033 L. 453 Ubere an oral conduct of the parties and the recoftsiiniting of 
agreement is made by two partners lo disserve the coniraci in accordance the r ewith does net 
the partner^p earlier than originally agreed anse 184 IC. 583 (3)-i939 Pevh. 41 Sale, 
to in their registered a g ree m ent, the oral agree* d e<2 to ■ dancmg-girt— C^iemporaaeous cral 
tnent and an) pa>TOcnt made in aceordance agrenneat that n was to tale e*eerT as main. 
Ihetevnth 11 admisubJe in evidence 136 I C. imance areasgemetiT ,» ad3aj».b:« 

874-1932 \ 42 PlainU^ executed a vale UW 5tb-l93oM 347 
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(j) A and B maic a contract m wnUng to take efTcct upon the happening of a certain con- 
tingency The wnting u left with B, who sues A upon it A may show the circumstances under 
which It was dcUiered 


Exclusion of esidence to 
explain or amend ambiguous 
document 


93 When the language used in a document is, 
on Its face, ambiguous or defective, evidence may not 
be given of facts which would show its meaning or 
supply Its defects 
Illttstraltons 


(а) agrees, in wnting, to sell a horse to B for Ri i,oooorRs 1,500 
Evidence cannot be given to show which pnee was to be giv en 

(б) A deed contains blanks Evidence cannot be giv cn of facts which would show how they 
were meant to be filled 


Exclusion of evidence 
against applicauon of docu 
ment to exisUng facts 


94 When language used in a document ts plain 
in Itself, and when it applies accurately to existing 
facts, evidence may not be given to show that it was 
not meant to apply to such facts 
Illustration 


A sells to B, by deed, “ m> estate at Rampur containing too bighas ” A has an estate at 
Rampur contaimng loo bighas Evidence may not be given of the fact that the estate meant to be 
sold was one situated at adifTcrent place and ofadiflercnt size 


Evidence as to document 
umneamng in reference to 
existing facts 


95 When language u«ed in document is plain 
m Itself, but is unmeaning in reference to existing 
facts, evidence may be given to show that it was used 
in a peculiar sense 
Illustration 


A selb to B, by deed my house m Calcutta " 

A had no bouse m Calcutta but it appean that be had a house at Howrah, of which B bad 
been inpossession since the execution of the deed 

Tnese facts may be proved to show that the deed related to the house at Howrah 


NOTES 

SeC 93 Grant ^Opiruons and intenuon 
of Government officers not legitimate materials 
for construing a grant Ste 39 M L.J 289 
Kabuliyat — Oral evidence to explain— Interest 

^Rate of pnor transacuons — Custom Ste 41 

C 349*18 C N 582 See also 22 I C 844 
Patent ambiguity— Hand note — Interest at 
24 per cenC’ — Evidence admissible to show what 
the rate of interest was per mensem 14 C.W N 
1100=14 CL J 97. 62 I C 702 But set also 
19 CL.J 66=41 C 342 Ambiguity— 
evidence as to contents of documents — Specific 
Relief Act, S 31 5«i3oPLR 1910— SIC 
554 Evidence as regards identity of property 
leased admissible 20 A L J 377 Where Ian 
guage IS defective, oral evidence inadmissible 
1921 M WH 519 See aUo Bo 1 C. 944 
I C. 797=1936 P 275 NSTiere two deeds on 
their face appear to be separate transactions, 
another agreement which was not evidenced 
by any wntmg cannot be proved to show that 
the deeds though apparently two separate 
transactions, were agreed to be treated as one 
175 I C 831 = 1938 P 242 
Sec 94 Docuuent Clear and Unastbi 
CDOVs — Secuon does not apply m case of mis- 
desenpUon 104 I C. 736 As to oral evidence 
of one not a party to document, see 57 P LR. 
‘915. 16 OC 213=21 IC 429 Where 

the language of a document Lke a deed of com 
promise is clear and appbes without difficulty 
to the facta of the case, no ccxtnnsic evidence 
“ta be admitted for the purpose of afTecling 
Its laterpretaaoD. 40 I C 491 Contempo- 


raneous circumstances and subsequent conduct 
of the parties are not admissible when there is 
no amojgxury in the deed and legal construction 
Mn be pul on it 195 I C 242=1941 6 507 
Sale deed — Language plam— Mistake in boua 
danes — Area described correctly — Extrinsic evi 
dcnce — Admissibility 150 I C 363— 36PLR 
61 On this section, see 3 Bom L R 768 , 1925 
MWN 325, 38 A 103, 41 hLL.J 475, 
•939 AWR. (HC) 173 Oral evidence to 
show that one of the executants of a bond signed 
It only as a surety is not admissible 5 R. 

= 1927 R 199 S 94 does not prevent a party 
to a document from proving that both the parties 
to the document were under a mistake of fact 
as to the contenb of the document when they 
signed It 122 I C 493—1930 L. 446 Where 
m the case of a salc-de^ it is not the seller alone 
who is trymg to get out of the bargain but 
the seller and the purchaser both agree that the 
intention was to enter mto the deed land bearing 
diBerent khasra numbers, and that the mistake 
was mutual, it u open to the parUcs to produce 
evidence to show what was mtended to be sold 
and purchased S 94 is not applicable in such 
cucumstances 188 I G. 813=42 PLR 222= 
1940 L 236 

Sec 95 — ^Though the sale-deeds contaimng 
recitals that the property belong to the vendors 
u not admissible under S 13, they are admissible 
under Ss 95 and 96 to explam the expression 
used in the documents that property u the 
vendor s family property 1914 MWN 779= 
aS t C 747 Rdease deed conditional — Extnn- 
lie evidence of daim released admissible Set 
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Evidence as to application 
of language which can apply 
to one only of several pcr- 


was Intended to apply to 


96 When the facts are such that the language 
used might have been meant to apply to any one, and 
could not have been meant to apply to more than one, 
of several persons or things, evidence may be given of 
facts which show which of those persons or things it 


Illustrations 

(«) A ageees to sell to i?, for R$ i ooo ' my white horse ’ A has two white horses Evi* 
dence may be given of facta which show which of them waa meant 

(i) A agrees to accompany B to Haidarabad Evidence may be gisen of facts showing 
sshether Haidarabad m the Dekkhan or Haidarabad in Sindh was meant 


Evidmce ai to appl.ca- 97 When the language used applies partly to 

tion of language to one of set of existing facts, and partly to another set of 
tsvo sets offacts, to neither existing facts, but the whole of it docs not apply cor- 
of which the whole correctly rectly to either, evidence may be given to show to 
\vhich of the two it was meant to apply 
lllustralton 

A agrees to sell to S “ my land at X m the occupation of T A has land at V, but not m the 
occupation of T, and he has land in the occupation of T, but it is not at \ Evidence may be giien 
of facts showing which he meant to sell 


g8 Evidence may be given to show the meaning of illegible or not com- 
monly intelligble characters, of foreign, obsolete, 
Evidence “ meaning technical, local and provincial expressions, of abbre- 
.ers.ee viations and of words used in a peculiar sense 


ofillegiblecharaclers, etc 


Ulustfatun 

A, a sculptor, agrees to sell to B all my models A has both models and modelling tools 
Evidence may ^ given to show which he meant to sell 


*\Vho may give evidence of 
agreement varying term# of 
document 


99 Persons who arc not parties to a document 
or their representatives in interest, may give evidence 
of any facts tending to show a contemporaneous agree- 
ment varying the terms of the document 


Illustration 


A and ^ make a contract in wncing that 11 shall sell <1 certain cotton to be paid for on delivery 
At the same time they make an oral agreement that three months credit shall be given to A This 
could not be shown as between A and B, but it might be shown by C, if it afTecied his interests 


NOTES 

20 M L.J 303=6 1 C 759 • * C C9 Ongi 

nal doeumenu in possession of defendant— Docu 
ment referred to in plaint but not produced — 
Secondary cMdence adnusuble Sft 37 I C. 
791 Contract — Construction — Offer kept open 
^unur and 'up to’ a certain date — Oral 
rndence inadmissible to explain ^ 23 C.\\ N 
^i6=44 1C 305 Where there is an> doubt 
about the true construction of the seeunfy bond 
the txmd must be considered in the light of tlie 
order directing the sccunty to be cfis'en. 61 C. 
690 = 1931 C. 5C9 Transfer h) mortgagee of 
mortgaged proper!)*— No mention in deed that 
onl) mortgage rights were intended to be sold 
—Intent ambiguity to remove which e>-»denee 
can be pven iiS 1C. 663 = 1937 N 267 
Under Ss 93 and e,3 etidence can be al owed 
to show interest is pas-able roonts-ty when 
eloeumeni is silent. 19JS *- "1>ere 

just pnor to the erjHrauon of three scan from 
the date of the prcsious pro-no'e, the defendant 
etecuied another receipt, for the amount already 
CCM.-31S 


receised, esndenee is admissible to show that 
the reeeipt referred to the ongmal conuderation 

9 O U N 1024 

Sec 96 — If Uie language of a document 
directly desenbrs two sets of circuimUneei 
but cannot fiave been intended to apply to both, 
esidence may be gi\*cn to show to which it 11 
intended to apply ioBurL.T afy P Note 
bearing both Lnghth and Malayalam date*— 
Ineonsistenc)— Endenec as to date of note— 
Admissible Set (i9}i) 1 \LL.J 50J— 53 L.IV 
440=1941 Mad. 3H7 

Sec 97 —Latest ambiguity — Mortgage deed 
— \rabiguitv m the description of land— 
Evidence alax*i to clear up amUguit)' 11 ad 
mnuble 43 ^ C. 731 Set cist 37 Id 2 , 
98XCIC7, 18 D tjj, 30 M 207 

Sec 99 —Thu •eetion u merely a-n euaUirsj 
prosm-iti. *7 \L 3-0. Esidence bv itra.'sf-TS 

10 ^>ow real nature trairsactires u a.tT-st;ble 

8 1 C. 50J , S3 A. 4-3 , 23 M 

744, 19 SC 255 4peryons esex eU.a:u£t i-rough 
aettitv eaa sbenr the waLf was dsscey 


/• 
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100 Nothing in this chapter contained shall be 
Saving of provisioiu of taken to aflect any of the provisions of the Indian 
rS Succession Act (X of 1865) > as to the construction of 

Wills 

PART III 

Production and Effect of Evidence 
CHAPTER VII 
Of the Burden or Proof 

101 Whoever desires any Court to give judgment as to any legal right or 
n j r r liability dependent on the existence of facts which he 

Burden of proof asserts, must prove that those facts exist 

When a person is bound to prove the existence of any fact, it is said that 
the burden of proof lies on that person 


LEG REF 

I Set now the Indian Succession Act (XXXIX 
of 1925) 

NOTES. 

Sec 101 — As to meaning of ** burden of 
proof" and the rules govermnit it, tee 145 1 C 
413-1933 B. an, 1939 AWR (BR) 71 
>ai939 RD 8 i 6 When all evidence is m 
question, burden of proof has little or no impor* 
tance in appeal 103 I C 166 , 1929 R 183 
Set also 162 IC a47«=i937 RD 170, 1936 
L 1016, M LW 57-1940 PC 93 (PC), 
1940 L 336, 1939 MLR 244 (Civ), ILR 
(1940) Kar 235 C3 MLJ 6^-37 

0 W N 71 “1932 P C 228 (PC), 60 C 1158 
— 37CWN iooicai933 Cal 900,89 NLR 
29o“X933 N 379 The burden of establisbing 
cue rests on the party who asserts the aflirmative 
35 C 1051 , 9 VV R 192 at r LR (J & K) 
21 , 1939 MLR 86 Where a will is pro 
poundra the onus probandi is on the party who 
propounds the will He must prove that the 
will was duly executed and that it was m cxis 
tence at the date of the death of the testator 
57 CLJ B=»I933 C 449 Applies to probate 
cases 39 C 245 

Marriaoe — I n a case where all the facts 
are proved by ample evidence and rhe Court 
js m a position exactly to say what happened, 
no importance need be attached to the rule 
as regards burden of proof It is only in cases 
where evidence is meagre and the Court is not 
m a posiUon definitely to know what happened 
that the technical rule as to burden of proof 
IS to be observed 1939 M L.R 244 (Civ) 
See also ILR (1940) Kar 235 Where a 
person accepts the burden of proof and under- 
takes to dischaige it, he cannot be allowed to 
turn round and say that he has been wrongly 
treated in the matter of burden of proof 1939 
MLR 244 (Civ ) The burden would he on 
any party who asserts that any such rules, ntes, 
ceremonies and customs were not observed, 
to prove not only the omission but also that 
such rules, ntes, ceremonies or customs were 
absolutely essential and indispensable in the 
sense that on account of their not being duly 
performed, the mamage itself was void 56 A 
428=1934 ALJ 1129—1934 A 273 Benamt 
—Onus of proof 1933 R 393 Appeal — 
Error of lower Court— Onus ©n appellant 
loOWJ^ 20i“i933 0 142 Fraud — Burden 


ofproof 12 P 359 — 1933 P 306 Astoburden 
of proving knowledge of party defrauded, see 
•43 I C 84=1933 G 339 Party alleging that 
a contract m condiuonal must prove the condition 
Debtor paying debt to a person other than 
creditor — Onus is on debtor to prove that the 
person was authorised by creditor to receive 
payment 49 M 435=53 lA 84=51 MLJ 
(PC) The onus lies on the creditor to 
prove that the acknowledgment to pay a money 
debt was made within time , and >C would be 
contrary to the provisions of Ss 101 to 101 to 
require that the burden lies on the defendant 
who acknowledged the liability 1932 A 199 
=53 A 9S3 Defendant thinking that suit u 
barred by limitation— It is for defendant to 
establish facts that lead to support his plea— 
Limitation 1934 P 4a IVhcn a tenant'of 
lands in India in a suit by his landlord to eject 
bun from them, sets up a defence that he nas 
right of permanent tenant in the lands, the 
onus of proving that he has such a right is 
upon the tenant and proof of long occupation 
at a fixed rent does not satisfy that onus 46 
MLJ 546=51 lA 83=47 M 337 (PC) 
[16 C 224 (P C ) , 43 M 567 (P C ) Ref] 
See abo 1930 MWN O74 , 146 IC 1002= 

•933 A 025 Where an alleged adoption was 
questioned after an interval of more than fifty- 
five years the onus lies on the plambfif to dis- 
prove adoption and although the defendant 
was bound to prove his title as adopted son, 
every allowance for an absence of evidence to 
jwove such fact must be favourably entertained 
55 M 40=1932 M 198=62 MLJ 1 16 MTiere 
the right of sisten is challenged on the ground 
that they are excluded in the presence of colla- 
terals, onus of proving the existence of 
collaterals is on those who challenge the sister’s 
right 10 OWN 424=1933 O 231 Where 
a recorded tenant files a suit to eject a recorded 
sub tenant the onus of proof lies on the latter 
to prove that the relationship of landholder and 
tenant did not exist between the parties L R 
* A 39 (Rev ) Agreement for sale with one 
but sale to another Burden of proving bona 
fides IS on vendee 1926 L 580=96 IC 175 
As to evidence of conduct and probabilities 
s« 75 IC 733=1923 L 436 Suit on lost 
mortgage bond — Demal of execution by defend- 
ant — Alternative plea of payment does not 
TcUeve plaintiff from proving loss 49 A. 78 
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Illustratums 

(a) A desires a Court to gi\e judgment that B shall be punished for a crime nhich A sa>-s 
B has committed 

A must proic that D has committed the crime 

(5) A desires a Court to giie judgment that he is entitled to certain land m the possession 
offi, by reason of facts tvhich he asserts, and which B denies to be true 
A must prove the existence of those facts 


NOTES 

Easement — Ejectment suit — Onus Sie 105 1 C 
560 Where in a suit for partition defendants 
resist by settingup acquiescence in their per- 
manent right of occupancy in a part of the land 
the burden of proving existence of those rights 
IS on them 56 lA 248=52 M 549*57 M L J 
1 (P C ) The general rule of evidence is that 
if in order to m^e out a title, it u necessary to 
prove a negative the party who avers a title 
cannot be absolved from proving it [9 W R 
190 (FB), Foil] 114 IC 113=13 RD 480 
= 19290 204, 60 C 1253— 37C\VN 1174 
In a suit for possession of land the plamtifr has 
to prove that the land lay within his holding 
and it IS not for the defendants to prove that 
it lay outside 56 C 805=33 CW N 227= 
1929 C 325 Sie also 42 PLR 29{— igjo 
L 311 Where a deed is executed by a person 
who alleges himself to be a major at the time of 
execution, a heav7 burden rests upon him or 
his representatives when they set up the defence 
of mfnont> 1928 PC 152=55 MLJ 08 
(PC) W here a mortgage de« contains an 
admission of receipt of consideration before the 
Su^Registrar, the onus is upon the mortgagor 
to disprove this admission 109 I C tao 
Stt also 1939 MLR tiO 1039 MLR 86 
\viien there is an affidavit of Uie peon serving 
the notice, of proper service thereof, the party 
who impugns the fact ought to prove that there 
was no service 1928 C 722 In a suit against 
a Railway Compan> for non-delivery of goods 
the Railway must first prove loss of goods and 
on such proof the onus will shift to the plaintifl 
to prove Wilful neglect on the part of the Railway 
or Its serv ants etc , according to the terms of the 
risl note 1928 L. 774 Where the parucs 
have produced all their available eMdence, the 
duputc on the point of onus is mainly of an 
academic nature g I a24=ig'’8 L. 432 
Set else 1929 R 183 , 5G C 8o5=i9'’9 C 325, 
ILR 1910 Kar (PC), 235 1934 

1 93G, 1931 Pf'b 134. >934 L. 543-45 
r L.R 4O2 , Where the evidence 11 con- 
flicting, the parts on whom llie onus lies 
does not necrsxanl> fail as in the case where 
no evidence is led on either side 123 1 C 
612=1930 P 134 riaintifT sued on basu of 
lease in hii favour for plot in dispute — Land 
recorded as defendant t ancestral holding— 
Onus lies on defendants to prove that st was 
part of U eir ancestral holding 1030 P 140 
It) partv accepting burden of proof in tnaj 
Court— If can complain in appeal 1034 L. 
1019 Sftelse 1039 of I-R -44 iCSv ) Wrong 
view as to burden of proof— Interference in 
second appeal 152 1C. 44>’”>o34 ^ *55 
Sect lOl tttd 102 — It »« onUiepersoa who 
aneni that a transfer » in contraver’ion of 
S 12 of the C. P Tenanev Art, that the burden 
cf proving It bes, f ar It is b« ar^cauoa that 
vouid ixii, if CO cvide-ce at ill wt*t gieea. 


1938 N LJ 474 See also 1939 MLR 149 
^NTicrc in a suit for money lent, tiic plainuff 
admitted that he kept a day book but the same 
was not produced Held that the plaintiff on 
whom lay the onus of proof should produce 
the best evidence available and in case such 
evidence was not produced, he must suffer the 
consequences 41 PLRJ d. K 21 

Secs 101 105-lOv — Vu Dtirklcy,J — The 

phrase “burden of proof is used in two dis- 
tinct meanings in the Indian Evidence Act, 
otz , the burden of estibhshing a ease and the 
burden of mtroduemg evidence In a cnminal 
Inal the burden of proving everything essential 
to the establishment of the charge against 
the accused lies upon the prosecution, and that 
burden never changes This pnnciple is enacted 
in S SOI of the Ev idence Act and m this section 
the term “ burden of proof” is med in the first 
ofitsmeanings namely the burden ofestablishing 
a case But it would clearly impose an impossible 
task on the prosecution if the prosecution were 
required to anticipate everv possible defence 
of the aecuved ana to establish that each such 
defence could not be mide out, and of ihii task 
the prosecution 1$ relieved by provisions of S 
105 and Its closelv allied section, S loG In 
S 105 the phrase “ burden of proof” is clearly 
used in its «econd sense, namely, the duty of 
introducing evidence The way of the accused 
under S 105 is to introduce such evidence as will 
displace the presumption of the absence of 
circumstances bringing the case within an 
exception in the Penal Code, and will luflice 
to satisfy the Court that such circumstances 
may have existed Tlie burden of the issue 
as to the non-exisiencc of such circumstances 
u then shilled to the prosecution vs) irh has 
still to discharge the major burden of proving 
on the whole ease the guilt of the accused beyond 
reasonable doubt- The conclusion, therefore, 

IS that if the Court cither it uti'ficd from the 
examination of the accused and the evidence 
adduced by him or from nreumitances appearing 
from tlie prcwecuuon evidence that the existence 
of Qrcumitancra bringing the cave within the 
exception or eieeptions placed by the accused 
has been proved or upon a revi^ew <f all the 
evidence is left m reawnaUe doubt whether 
such ctrcuimtances do ex si or not the accused, 
in the caw of a general exception u enti led 
to be acquitted, or in the taw of a special 
eieepuon, can he convicted orjy of the runoe 
offence 14 R. 666 — 1037 R 83 (FP) S/i 
alii iQjt A L.J Ct9— 1041 A. 40J (FJJ.) Tl-e 
test M not whether the acnoed has pried 
bevond aT reasonable doubt that s-ecrc-ars, 
snihia ary exception to l*je Indian Prral C-.de 
hut wheilicT n setting up tii defmre l-c i,4j 
rsiabhvhed a reasorib e dx.bt la 0-e taw of 
the prose c u uoa and has tberelw ra.-tsed ta 
ngs-t to an aeq^snaJ 
14 R. CCC— 1537 R. 83 (TJ.) 
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102 The burden of proof in a suit or proceeding 
On whom burden of proof jjgg that person ^\ho would fail if no evidence at all 
i\ere given on cither side 
Ittiulrations 

(a) A sues B for land of which B is in possession, and which, as A asserts was left to A by 
the will of C, B j father 

If no evidence were gn cn on eitlier side, D would be entitled to retain hu possession 
Therefore the burden of proof is on A 

(b) A sues B for money due on a bond 

The execution of the bond is admitted, but B says that it was obtained by fraud, which A 

dentes 

If no evidence were given on cither side, A would succeed as the bond is not disputed and 
the fraud is not proved 

Therefore the burden of proof is on B 

103 The burden of proof as to any particular fact lies on that penon who 
wishes the Court to believe in its existence, unless it 
Burden of proof as to jg provided by any law that the proof of that fact shall 
pameu ar act particular person 


KOTES 

Sec 102 — ^The sccUon embodies a test as 
to which party would he successful if no evidence 
at all were given 3 A 85, iGa 1C aia* 
1936 P 343, 38PLR 497 In cnmmal cases 
the onus of pronng beyond reasonable doubt 
the guilt of the accused is on the prosecution 
56 I C 849='24 OWN 619 Fxecuuon of 
document admitted — Onus on executant to 
prove that he did not understand its terms 
even if he is illiterate igtG L 692 See also 
147 10 59i'=i934 A aa6 The burden of 
proviag that a suit » barred under O a, r a, 
C P Code, IS upon the defendant toa I C 
31 (ao C 716 Foil ) In a suit for ejectment, 
even though the defendant has no title he 
can still put the plaintiff to the proof of his 
title and the plainufT has still to show that 
the title-deed on which he relies as having 
given him a title superior to that of the defendant 
u a valid one 28 L W 82—1938 M 840 
When once the execution of a document is 
proved if a party alleges circumstances that 
svould make the document not bmding on him 
It IS for him to prove such circumstances 1 16 
IC 1431 39 PLR 42 Onus IS on him to 
prove want of consideration. 1930 L 65 
Though as between parties to a document the 
admission of proof of cxecuboii would shift 
the onus on to the party denymg consideration 
yet a person who is not a party to the document 
m question cannot be held liable on alleged 
receipts of payments unless there is evidence 
to prove that the money was actually paid 
1935 L 14 It IS for the person claiming the 
benefit from the disposition of property by the 
pardanashin lady to establish affirmalively 
that It was substantially understood by the lady 
and was really her free and mteUigent act 1931 
PC roo-6i MLJ 94 (FG) 

Sees 102 and 105 — Scope or burdek op 

PROOP OH THE PROSECUTIOK AJtO ACCUSED 

The burden of proving the existence of cir 
ciunstanccs bnnging the case within the ‘ cxcep 
tion 'or * proviso ’ is no doubt cast on the 
accused by S 105, but this docs not m any wray 
absolve the prosecution of the burden laid on it 
by S 102 The burden of proof, so far as the 
entire * proceeding ’ is concerned, remains on 
the prosecution, even though the burden of the 


‘ fact in issue ' pleaded by the accused is cast 
upon him Hence it is manifest that even in 
cases to which S 105 applies the prosecution 
has to prove the guilt of the accused. 1941 OA 
(Supp) 885 (0-1941 AL.J 619-1941 A 402 
(FB) See also 1937 R 83 
Sec 103— Where a party claims an excep* 
lion to the general provision of the law, the 
onus lies on him to prove that the exception 
applies 12 R 55-1934 R 90 I^ftere it 
bas been admitted or proved that an adnusuon 
of passing of consideration has been made m 
the document, the burden of proving want of 
consideration rests on the person assertmg the 
same 104 IC 173 (1935 L 471 (FB) , 15^7 
L 272, Foil ] 1936 L 663 Set also 12 L 
546-1931 L 419 , (19411 I MLJ 257 (Burden 
of proof under S 14, Lunitauon Act — Gtood 
faith — Proof of) IShere it is established that 

the consideration for the bond is different 
from that recited in the bond, the onus shifts 
on the plaintiff to prove affirmatively that the 
bond was executed by the defendant for the 
full consideration 1939 MLR X2 (C) 
Agreement to sell immovable property— Subse- 
quent registered sale — Right of first vendee to 
specific performance— Onus 61 I.A 115= 
13 P 242— 66MLJ 255 (PC) Partition list 
proved-— Onus to prove jointness is heavy on 
party alleging it 1928 M 865 Where the 
Otle of a deceased person to certam properties 
IS disputed and it is shown that those properties 
belonged to the partnership firm the onus lies 
on persons claimmg through the deceased penons 
to prove that those properties belonged to bun 
at the time of his death 1929 S 182 Where 
a suit by a purchaser of property for possession 
u contested oy the person in possession on the 
ground that plaintiff s vendor had no Utle to 
the property, the onus is on plaintiff to prove 
that his vendor owned the suit property 14G 
IC 445— 1933 R 174 When a person claims 
to succeed another on ground of relationship 
with the latter, he should establish not only his 
own rclauonship with the last male holder, 
but also, pTima facte that no nearer heirs arc 
alive 151 1C 338= 1934 A 117 Where once 
a mortgage has been admitted the onus is on 
the mortgagee to show that the mortgage has 
been extinguished by subsequent sale 57 lA 
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Illustratutts 

(<j) M prosecutts D for then, and wishes the Court to bclic\ e that B admitted the then to 
C A must prove the admission 

B wishes the Court to believe that, at the tune m question, he was elsewhere He must prove 
It 

104 The burden of proving any fact necessary 
Burden of proving fact to Ik to be proved in order to enable any person to give 
p^rf^to make evidence ad- evidence of any other fact is on the person ^\ho ^vjshcs 
to give such evidence. 

JllasIraliOHS 

(0) A wishes to prove a dymg declaration by B A must prove B's death 

(fc) ^ wishes to prove, by secondary evidence, the contents of a lost document. ^4 must prove 
that the document has been lost 

105 WTicn a person is accused of any oflcnce, the burden of proving the 
existence of arcutnstances of bringing the case within 
“"y of •he General Exception* m the Indian Penal 
in exceptions Code, or within, any speeval exception or proviso con- 

tained in any other part of the same Code, or in any 
law defining the oflence, is upon him, and the Court shall presume the absence 
of such circumstances 


LEG REF 

* Ste m the Act as published m the Cazell* 
ef Mia, 1872, Pt IV, p 1, there is no illus- 
tration (i) 

NOTES 

86«»n L 199=1930 PC 9«=59 MLJ 53 
(PC) 

See 104 — Letter posted IS presumed to have 
reached addressee UTLX 633-1927? 305 
Stt 1929 C 459 

Sec lOS — ■PitP'aPt.ea OP the Sechov— 
ao A 459 , 11 C 1\ N lofls , 1905 AWN 
a, a^CrlcJ 1077, 1925 N 37, 14 R 666 
= 1937 R ^3 Even in a case to which S 105 
applies an accused may rely upon an exception 
in his defence and fail to prove it, and yet be 
entitled to an acquittal, for the prosecution 
may have failed to prove all the necessary 
elements in the ofTence of which the accused 
has been charged, or the accused may b> hu 
statement, read with the other evidence on 
record, have raised a reasonable doubt in the 
mind of the Court and so have entitled hunself 
to an acquittal 103O S 209 = 194 1 C 474 
“Burden of proof has two meanings (1) 
the burden of esfabhihmg a rase, and (?) the 
burden of introducing evidence 14 R 066 
«»tC8 IC 193=1036 R C3 fFB) (Burden 
of proof m cnmmal caves' Burden of proof 
that eivc comes wiihm exceptions of tie Brnal 
Code Sr* 6 A 220 , iRyU AWN 209 Stt 
aim I I.H (1040^) Kar 340=10395 C09 , 1940 
P N 705 Tlie rule laid down in S 105 of 
the Lvidence Act is a general provision winch 
itnpoves ll e burden of I nnging liim«e!f will in 
an csrrption upon the per>e>n w!o rr’ie* upon 
the exception , there it no d 'tmction betwren S 
rave in wl ich the exception u cortamed »n lie 
Ivodv of the statute impe-mg t! e rrolul ilion 
and a ra<e in wl >ch u u r>c t so included 43 
Boml^R jlO It It ff Ue aervred to ptme 
the fseti essertial f r 1’ e purpose cf l*ii-eirg 
1 It Case will in arv of the exreptK>ri 144 1 C. 
4^0-. 1053 R 14- .tee «’•» ify I C. 4*P 
= lojf; OW.N lots Even i‘Kxt«S i»e »c* 


cused denies in loto the facts alleged, if it appears 
from the evidence for the prosecution that there 
are reasonable grounds for holding that the case 
falls within one exception, the presumption 
enacted m the last line of 5 105 of the Evidence 
Ac! docs not anse at all T7ie burden is on (he 
prosecution to establish guilt of the accused 
beyond reasonable doubt, and if upon a review 
of all the materials on the record there appears 
a reasonable doubt as to whether (he case falls 
Within any exception, the prosecution has failed 
to discharge that burden, and the accused must 
be acquitted or convicted only of the minor 
offence, as the case may be 14 R. 666 = 1937 
R 83 (F B ) Exceptions not pleaded in Court 
below cannot be allowed to be raised m appeal 
21 A 121 , 23 C G04 , 3 A L.J 652 , 17 B 
571 , 8 1 C 259 , 8 C W N 714 , 7 A L.J 43O , 
4 P W R 1910 (Cr ) Proof of nght of private 
acfencc i C L R Go An accus^ setting up 
a plea of self-defence m anrwrr to a charge of 
murder has the burden on him to prove it In 
the absence of proof, it is not possible for tlie 
Court to presume the truth of the plea of self- 
defrncF although the accused is shown to have 
had severe injunes on his person after the crime 
52 L.W B84 1941 M rBo=(i94o) 2 
1018 Per Tcvrg, C J — There appean in 
some quarters to be the opinion that where an 
accused person has admitted partiapation in a 
fight, in which one of the other party is killed 
or injund. but pleads that he actra in the 
exereive of the nght of self-defence, it lin lieavily 
upon Iim under all nrrumsiancrs to prove 
under S 105 of (‘■e Evidence Aei, tf>e Mtt 
nreesvary to esublivh Its plea. It trust be 
i r sn eritered that m t* e vast ma/snfy cf rxh 
eaves m t* is courtry the accused oencra are 
ss«a»l’f de ev’y persors who mJJ apoear at 
vitnest in t! e-r own self-defence and they are 
haired from do.'-g so bv t*-e lew cf peocrd_re 
Tie Cr* rti I'^errf'ce, rruit prepared to 
tale the-e ita'fTne**i i-io rerruirra'xv. lo a 
ta»e where i*e p rcgert-ticn evsieecr u wLeCy 
Xj-rehal’e ard there is no ceher evxience to 
jurcest thjt that part of liicirs’-atrsaer*! tax, ijeb 
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lUiabuUoHS 

(a) A, accused of murder, alleges that, by reason of unsoundness of nund, he did not know 
the nature of the act 

The burden of proof is on yl 

(fr) A, accused of murder, all-ges that, by grave and sudden provocation, he was depnved 
of the power of self control 

Tlie burden of proof is on /I 

(e) Section 325 of the Indian Penal Code provides that whoever, except in the case provided 
for by section 335 voluntarily causes grievous hurl, shill be subject to certain punishments 
i is charged willi voluntarily causing grievous hurt under section 325 
The burden of prov ing the circumstances bringing the case under section 335 lies on A 

_ , - . loS \Vlicn any fact is especially within the 

"■ °f uny pmon, the burden of proving that 

tact IS upon him 


^OTES 

they put forward the plea of self defence u not 
correct, the Court has no other altemitive but 
to accept their statements and act upon them. 
43 PLR I44=i9p L 333 

BuRDEV OP Proof rs special Cases — \i 
to grave and sudden provocation, see LBR 
(18931900) 257, private deferce 11 CLR 
234. 1904 AWN ti3, 1930 O 438 Fact 
ofmamage 1939 AW R (HC)8rt Tliat 
game 1$ a mere game of skill ♦« 13 Cr L J 270 
=2310 484 astop'KsesMonofexcessquantily 
ofliquor,r«2l C 543, shifting burden of proof. 
Rat 820 , 4 C 124 

Illustrative Casc«— Plea of insanity to be 
proved by the accused 21ALJ 776=7710 
236-1924 A 186 (2). 1935 OW'N S3 

General exceptions under Penal Code— Onus lies 
on accused But this does not mean that the 
accused must lead evidence 4s A 329— 1923 A 
327 (s) See also 29 Bom L R 713=1927 B* 
43«. 98 IC 707-1927 A 119, 19399 209 
ILRflwo) Kar 249 Tlie burden fj prmf m 
a erirntncl tnal is alwa>a on the prosecution, and 
it IS only shifted on to the accused in so far as the 
latter mav set up the existence of arcumstaaces 
bnngmg his case wiilim anj of the exceptions 
The mere fact that tlie defence theory is rejected 
will not prove the guilt of the accused 11 
*224=1934 O 485 See abo 14 R 

6^=168 IC 193=1937 R O3 (FB), 165 
IC 458 Ter CoUister, J — The onus is certainly 
on the Crown to prove all the facts which consh- 
tute the elements of the offence, and if there is 
any reasonable doubt left in the mind of tlie 
Court as to whether these facts have been 
established the aceux-d p-rson is cnUtleU to the 
benefit thereof, but this general onus is subiect 
by statute, to the special onus which S 104, 
Evidence Act imposes on the accused person, 
and when the Legislature has enacted specific 
provisions in the Evidence Act as to what amounts 
to proof or disproof, the Court will not be 
jmtificd in filling back upon the general pnnciple 
that the Crown must prov e (I e prisoner s giilt 
So far as Osurts in India arc concemed; the 
I*"" ‘f the Evidence 

Act and the Courts m India are strictly bound 
by Its provisions vvhen considering the question 
of onus of proof ind its discharge loir 
A L.J 619=1941 A 402 (FB) Ifitis^ppa^^t 
from the evidence on ll e record whether pro. 
duced by the prosecution or by the defence 
that the general exception would annlv iKa- 
the presumption is removed and u » own so 


the Court to consider whether the evidence 
proves to the satisfaction of the Court that the 
accused comes within the exception- 45 A 
3''9=I9'’3 A 327 (2) See abo 1941 ALJ 
619=194: A 402 (FB) , 3 L I44 = 68IC 113 
= 1922 L I Tlie rule laid down in S 105 
IV a general provision which imposes the burden 
of bnngmg himvelf within in cxcepUon upon 
the person who relies upon the exception , there 
IS no distinction between a case in which the 
exception is contain'd in the b^> of the statute 
imposing the prohibition and a case in which 
It IS not so included 42CrI-J 783=436010 
LR 519- 1941 Bom 273 Exemption from 
cruninal liability— Unsoundness of mind ISTien 
unsoundness is pleaded as a defence to a criminal 
charee, the burden of proof rests on the accused 
50 I C ^1—23 C ^V N $21 , (1940) 2 M L.J 
1018 (plea of selMefence) Gambling — Proof 
that It » a game of mere skill — Onus on the 
accused 23 IC 484-15 CrLJ 276 (C) 
Sec 106 Scope op SEcnov — Tet ^'taruh 
lullah,J-^S 106 of the Evidence Act contem- 
Plates facts wlucS m their nature are such as 
to be within the knowledge of the accused and 
of nobod) else, and has no application to cases, 
where the fact m question, having regard to its 
nature, 1$ such as to be capable of being known 
not only by the accused but also by others— 
if they happened to be present when it took 
place It cannot be invoked to make up for the 
mability of the prosecution to produce evi- 
of circumstances pointmg to the guilt 
of the accused Ter Albop, y — S 106 obviously 
rofers to cases where the dtfence of the accused 
depends on his provmg a certain fact, that 1$, 
^*^'vhere his guilt is established on the evidence 
produced by the prosecution unless he is able to 
prove some other facts especially within his 
Jmowledgc which would render the evidence 
for the provecuUon nugatory 1936 A 833 = 
1936 ALJ 1124 Section applies only to 
^rtics to the suit 37 C W N 657=1933 ^0 
87 64 MLJ 4*3 (PC). 38 PLR 42? 

^ 888=1937 R 83 S 106 was never 
intended to be used to place upon the accused 
the burden of proving their innocence S 106 
IS not a proviso to the rule that the burden of 
proving the guilt of the accused is upon the 
prosecution, but on the contrary, the section is 
sulgect to that rule The burden of proving 
a particular fact or a particular defence 
IS adilTcrent matter S 106 does not enable 
the Judge to say to the jury that the 
accused must explain this and that he must 
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IlbalrattMs 

(а) \Vhcn a penon does an act with some intention other than that which the character 
and circumstances of the act sugs^st, the burden of proving that intention is upon him 

(б) A IS charged with traielhng on a railway without a ticl:et The burden of proving that 
he bad a ticket on is him 


NOTES 

satisfy him on this point or that or be found 
guilty 1939 S 209=1 LR (1040) Kar 249 
The burden of proof referred to m S 106 is that 
of introducing eiidcnce merely This section 
does not cast any burden on an accused person 
to prove that no crime was committed by proving 
facts specially within his knowledge , nor does 
It warrant the conclusion that if anything is 
unexplained which the Court thinks the accused 
could explain he ought therefore to be found 
guilty 14 R 666=168 IC 193 = 1937 R 83 
(F B ) The burden of proving tacts peculiarly 
within the knowledge of any person is on that 
person i'/egWR igo , iPLJ 168, 47 M 
ooo , 20 I C 600=6 BurLT lag Ste 4tLo 2 
R 549“I925R 143 . t94aN 3o.i939hfWN 
883 , 40 C 11 N 938 (knowled^ge of plamtifT s 
Tight in design and user by defendant m trade- 
mark suit) It IS the duty of a party who has 
certain facts relating to his case withm bu personal 
knowledge to appear before the Court at a very 
early stage of the case as a witness and to give 
evidence relating to cross-examination by the 
other side 139 1 C 712=33 PLR 006 
Where a party does not go into the witness box 
to support his allegauons regarding facts which 
are wiihm its special knowledge there anset 
a strong presumption against ium 138 1 C 
^15=33 PLR 207 A party's failure to go 
into (he witness box raises a strong presumption 
against the truth of his or her case The fact 
of a party being a pardanashin lady u not a 
suCicient cause for not getting into the box m 
as much as she could get henelf examined on 
commission tO? 1 C 317=1940 O M N 373 
= 1940 O 26G S loG of the E'ldence Act 
cannot be utilised to help persons who are 
represenlauies of other parties and who step 
into their si ocs 30 L \S 968 INbcre the 
question is whether plaintiff is auihonsed by the 
hlansging Ccmmitlce of an institution to 
institute a suit on its behalf, and ilie proof of (he 
minutes of the meeting of the Managing Com- 
mitlec constituting such due authont) is available 
It IS lufTioent to discharge an) burden on the 

f laintiff under S loG 63 lAi io6=l L.R 
103G) L. 63=1938 PC. 73 - (>938) t ML.J 
35 ? (P C.) 

luiTTRATtvt Ca»« — llhrn the goods are 
solely under the control of the bailee, the faei 
as to wlen Ion, destruction or detenoraiion 
occurred is a matter specially witljn 1 it know 
ledge and iherTf re il e burden of rrosirg that 
the Ion octxiired at a paniru’ar lime at^ not 
suhsequenll) must be on him 103a AL.J 
rCi— iri32A 394 Wliere an »ritn.nient hired 
b) a pmeti w as f r all pranical purposes tti 
esclusii-e pc«seiiwon, it is f x han 10 nptaxn liow 
h came to be damaged 1 1 11 f>r lam to establish 
that It was a case of end rar) wear ird tear and 
not of carrler-ress or negl genre in ar> degree 
<f '4 1C. xC—loeo ^ 243 Wlere a perares 
atxxneti cf imVirgl ex.’e-lnspan l-r rie'iyieads 
•n defrnee that be had a spectfe ss rruces aa 
ectrnni the house, to carrx €« a love latngue 


jn secret and not intimidate, insult or annoy, 
the onus of proof is on him 49 I C 103= 
40 A 82t , 37 A 395 = 29 I C 67 Ste also 
22 C 164 , 22 C 591 , 23 M 152 , 23 A 124 , 
14 R 666=168 IC 193=1937 R 83 (FB) 
Employing girl as prostitute — Onus is on accused 
to show absence of intention— Penal Code, S 373 
71 T C 232=1922 C 539 The presumption 
under S 106 is very weak as compared to the 
presumption of innocence when the tnal is one 
for murder If an accused after a case has been 
prosed against him withholds evidence in dis- 
proof inferences unfavourable to him may be 
drawn 43 1 C 241 = 19 Cr L J 81=21 C WJ 4 
1 152 An accused person is always entitled 
to hold his tongue , but when the only alter- 
native theory to hts guilt is a remote possibility, 
vvhich, if correct, he u in a position to explain 
the alNcnce of an explanation must be considered 
m dctcnmiung whether the possibility should be 
disregarded or taken into account 43 1 C 
6ox=i9 CrLJ 189 Stt else ILR (1940) 
Kar 547—19395 209 The burden of proving 
the exact date of a mortgage transaction entered 
into orvliy being not peculiarly wilhin his know* 
ledge does not lie on the mortgagee >>5 I C 
431 = 1929 A 209 In a suit for mesne profits, 
if (lie defendant asserts that a particular amount 
and no more was received by him, the duty of 
esublishing it affirmativtly rests upon him, 
(hat fact l^g especially within his own know* 
ledge On his laying before the Courts lu/Tiaent 
evidence to prove that fact, he shifts the burden 
to the opposite party of proving that more might 
have been received (47 M Coo and 24 A 475, 
Ref) 38 L.IS 7 I 4 = «933 M B25 Though 
in cases alleging ncglgence against a public 
body the buiden of proving negligence lies on 
(he plamtifT, )el the provisions of S id 6 must 
be ^me in mind The fact that the buiden 
of proving ticgUgcncc may le on the plaintiff 
does not nectuanly preclude the burden of 
proving any particular fact being upon the 
defendant public body 1940 S 254 Bailment 
— Ilire of elephant for term of one j-ear — Death 
of elephant before expiry of penod of hire— 
Claim to damage— Srchgtnce of bailro—Coiden 
of proof Stt 45 158 else 184 1 C. 

36=1939 S 243 Defer^ant tntrrmixirg fcu 
articles with those of pbintifT— Proportion of 
inieinuxiure — Butden of proof 15 PX-T. 70a 
•• 1034 P 452 Where a person 11 tharged vnih 
havjTg been a treriber of an assooation declsred 
unlawful Ijv U e Coverrment under tl e Cnmiaal 
Law AmrndiofTt Act, tl e bvinJm cf prw/ u not 
on the accused to prove that he djeoeucued Lis 
jtietrbenljp. It u for the prosecutKXS to prove 
Uai ie cre-ucued to be a tnemlrr even sulwr- 
ejuert to the eotJ’eatjcxi by Coverr-merl The 
Act urposes no eU.paoc« <« the pettier to do 
*rvtl_re specific to irreusa e ti.e saetti«vi.p 
and so there u no epaes scei ci tlere levny tey* 
thirg e'pecia.S- wiXa ii.e knewWdre *f iLe 
ac««ed xy IcttJUR R- 4 *t As to 

bunJro cl preef la the ease c/ tta*'rtil t.xr%» 

cfd-xufocEa, »r »3 X 
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lUuitfatums 

(a) A, accused of murder, alleges that, by reason of unsoundness of mind, he did not know 
the nature of the act 

The burden of proof is on ^4 

( 4 ) A, accused of murder, alleges that, by grave and sudden provocation, he was depnved 
of the power of self control 

The burden of proof is on A 

(c) Section 325 of tlie Indian Penal Code provides that whoever, except in the case provided 
for by section 335 voluntanly causes grievous hurt, shall be subject to certain punishments 
A IS charged with voluntanly causing gnevous hurt under section 325 
The burden of prov ing the circumstances bringing the case under section 335 lies on A 

106 \VIten any fact is especially within the 
Burden of proving fact es- knowledge of any person, the burden of proving that 
pecia ywi n now c ge fact is upon him 


N’OTES 

they put forward the plea of self defence is not 
correct, the Coart has no other alternative but 
to accept their statements and act upon them* 
43 PLR 141=1941 L 333 

Borden oe Proof in Speoial Cases — ^As 
to grave and sudden provocation, jm L B R 
(1893 1900) 357, pnvatc defence ti CLR 
234, 1904 AWN ti3 1930 O 438 Fact 
of marriage 1939 A WR (HC)8it That 
game is a mere game of skill, w 13 Cr L J 270 
=2310 484 as to possession of excess quantity 
of liquor SM2 I C 543 , shifting burden of proof, 
Rat 820 , 4 G i'’4 

InusTRATiVE Cases —Plea of insanuy to be 
proved by the accused 21 A L J 776—77 I C 
M6-1Q24 A 186 (2), 1935 OWN 53 

General exceptions under Penal Code — Onus lies 
on accused But this does not mean that the 
accused must lead evidence 41^ A 329= 1923 A 
327 (.a) Set also 29 Bom L R 713 1927 B 
436 , 98 I C 707-1927 A iig 1930 S >.09 
ILR(ig4o) Kar "49 The burden of proof tn 
arriffiinaf trial is always on the piosecution, and 
it IS only slufted on to the accused in so far as the 
latter may set up the existence of circumstances 
bnnging his case witliin any of the exceptions 
The mere fact that the defence theory is reject^ 
will not prove the guilt of the accu^ 11 
OWN 1224=1934 O 485 See also 14 R 
666-168 IC 193-1937 R 83 (FB) 165 
I G 458 Per Collister J — The onus is ccrtamly 
on the Crown to prove all the facts which consti 
tute the elements of the offence, and if ihcre is 
any reasonable doubt left in the mind of die 
Court as to whether these facts have been 
established the accul-d person is entitled to the 
benefit thereof, but this general onus is subject 
by statute, to the special onus which S 105, 
Evidence Act imposes on the accused person 
and when the Legislature has enacted specific 
provisions in the Evidence Act as to what amounts 
to proof or disproof the Court will not be 
jusUfied in falling back upon the general prmople 
that the Crown must prove the pnsonCTs gudt 
So far as Courts in India are concemod, the 
law of evidence is embodied m the Evidence 
Act and the Courts in India are stnclly bound 
by Its provuions vvhen considering the question 
of onus of proof and its discharee icwi 
A L J 619=1941 A 40J (r 3 ) Ifil?app™, 
from the evidence on the record whethw nro 
duced by the prosecution or bv th* 
that the general excepUon would anolv thra 
the presumption u removed and u « imen to 


the Court to consider whether the evidence 
proves to the satisfaction of the Court that the 
accused comes within the cxcepUon 45 A 
329=ig'»3 A 327 (2) See also ipp ALJ 
6t9s-i94i A 402 (F B ) , 3 L 144—68 1 C I13 
= 1922 L I The rule laid down in S 105 
IS a general provision which imposes the burden 
of bringing himself within an exception upon 
the person who relies upon the exception , there 
is no distinction between a case m which the 
exception is contain'd in the body of the statute 
imposing the prohibmon and a case in which 
It IS not so included 42 Cr I J 783s=s43 Bom 
LR 519—1911 Bom 273 Exemption from 
criminal liability — Unsoundness of mmd When 
unsoundness is pleaded as a defence to a cnmind 
charge, the burden of proof rests on the accused 
50 I C 991=23 C WN 621 , (1940) 2 MLJ 
ioi8 (plea of self-defence) Gamoling — 
that It IS a game of mere skill — Onus on the 
accused 23 I C 484—15 CrLJ 276 (C) 
See 106 Scope of Sectton — P er jVioM 
ittllah J — S 106 of the Evidence Act contem- 
plates facts which m their nature are such as 
to be withm the knowledge of the accused and 
of nobody else, and has no application to cases, 
where the fact in question, having regard to its 
nature, is such as to be capable of being known 
not only by the accused but also by others — 
if they happened to be present when it took 
place It cannot be invoked to make up for the 
inability of the prosecution to produce evi- 
dence of circumstances pointing to the guilt 
of the accused Allsop J — S 106 obviously 

refers to cases where the defence of the accused 
depends on his proving a certain fact, that is, 
cases where his guilt is established on the evidence 
produced by the prosecution unless be u able to 
prove some other facts especially within his 
knowlev^c which would render the evidence 
for the prosecution nugatory 1936 A 833 “ 
1936 ALJ 1124 Section applies only to 
parties to the suit 37 C W N 657=1933 P C 
87-64 MLJ 413 (PC), 38 PLR 427 
Set 14 R ^6— igjy R 83 S 106 was never 
intended to be used to place upon the accused 
the burden of proving their innocence S 106 
u not a proviso to the rule that the burden of 
proving the guilt of the accused is upon the 
prosecution, but on the contrary the section is 
subject to that rule The burden of proving 
a particular fact or a particular defence 
IS a different matter S 106 does not enable 
the Judge to say to the jury that the 
accused must explain this and that he must 
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lUustTatuiu 

(a) \\ hen a person does an act wth tome infenbon other than that which the character 
and aroimstances of the act swgseat tlic burden of proving that intention is upon him 

(i) A is charged wth traselling on a railway without a ticket The burden of prosing that 
be had a ticket on is him 


NOTES 

satisfy him on this point or that o? be found 
Kbilty 1939 S 209=1 L.R (tq^o) Kar 249 
The burden of proof referred to in S loG u that 
of introducing esidence merely This section 
does not cast any burden on an accused person 
to prose t! at no crime sms committed by prosing 
facts specially svithin his knosvledge , nor does 
It ss-arrant the conclusion that if anything is 
unexplained sshich the Court thinks the accused 
could explain he ought therefore to be found 
guilty 14 R 666=168 1 C 193=1937 R 83 
{F B ) The burden of prosing faets peculiarly 
svithin the knossledge of any person is on that 
wnon ^rgWR tgo, iPLJ 168, 47 M 
coo, 20 I C 6oo=6BurLT 129 Sit alio a 
R 549=i9a5R 143 , i 94«N 39 igigMWN 
883 , 40 C \\ N 938 (knosvledge of plainiiiT s 
nght in de«ign and user by defendant in trade 
mark suit) It is the duly of a party who has 
certain facts relaung to his ease sviimn his personal 
knosvledge to appear before the Court at a very 
early stage of the case as a ssitness and (0 give 
evidence relating to cross examination by ihe 
other side 130 IC 712-33 PLR 006 
iVhcre a party does not go into the witness box 
to support his allegaijons regarding facts which 
are svithm its special knosvledge there arises 
a strong presumption against him 138 IC 
525MQ3 PLR 207 A party s failure to go 
into the svitness box raises a strong presumption 
aeatnst the truth of his or her case The fact 
of a party being a pardanaihin lady u not a 
suSicirnt cause for not getting into the box in 
as much as she could get I enelf examined on 
commission 187 I C 317=1940 O \V N 375 
= 1940 O 266 S lou of the Evidence Act 
cannot be utilised to help persons who are 
reprcsentatiscs of other parties and svho step 
into their shoes 30 L \V 968 Where the 
question is vihether plaintiff is authorised by the 
hfanaging Ccminitlee of an institution to 
institute a suit on its behalf and the proof of the 
minutes of the meeting of the Managing Com 
mittee constituting such due authority is a% aitable 
It IS sufficient to discharge any burden on the 

f laintiff under S 106 63 lA io6c=ILR 

1938) L. 63=1938 PC 73 =(t 938 ) I ML.J 
35*5 (PC) 

lu.t.’STRATn'z Ca*es — ^\hen the goods are 
solely under the control of the bailee, the fact 
as to when low destruction or detenoratioa 
occurred is a matter specially within his know 
ledge and therefore the burden of pro\ing that 
the loss occurred at a particular tune and not 
subsequently roust be on him 1932 A L.J 
788=1032 A 584 ^^'hcre an instrument hirra 
by a person was for all practical purposes in his 
exclusive possession it is for him to explain how 
It came to be damaged It is for him to establish 
that It was a case of erdmarj wear and tear and 
net of cartles,ness or negligence m an) degree 
>84 1C, S 245 kSbere a person 

aecu'ed of lurkirehou*e-trcspass by night pleads 
tn defence that he had a speciEc intention in 
totenng the bouse, i,r , to carT> on a loxx lotngue 


in secret and not intimidate, insult or annoy, 
the onus of proof is on him 49 I C 103= 
40 A 221 , 37 A 395=29 I C 67 See also 
22 C 164 , 22 C 591 , 23 M 152 , 23 A 124 , 
14 R 6b6=j68 IC 193=1937 R 83 (FB) 
Employing girl as prostitute — Onus is on accused 
to show absence of intention— Penal Code, S 373 
71 I C 232=1922 C 539 The presumption 
under S 106 u very weak as compared to the 
presumption of innocence when the tnal is one 
for mu^er If an accused after a case has been 
proved against him withholds evidence in dis- 
proof, inferences unfavourable to him may be 
drawn 43IC 24i = i9CrLJ 8i = 2iCWN 
1152 An accused person is always entitled 
to hold his tongue , but when the only alter- 
name theory to his guilt is a remote possibility, 
which if correct he is in a position to explain 
the absence of an explanation roust be consiaered 
in determming whether the possibility should be 
disregarded or taken into account 43 I C 
601—19 CrLJ 189 Set also ILR (J940) 
Kar 547— *9398 209 The burden of proving 
the exact date of a mortgage transaction entered 
into onlly being not peculiarly within his know- 
ledge does not lie on the mortgagee X15 I C 
451 = 1939 A 209 In a sun for mesne profits, 
if the defendant asseru that a parucular amount 
and no more was received by him, the duty of 
establishing it afiirmatively rests upon him, 
that fact Mmg especially withm his own know- 
ledge On his Ia)ing before the Courts sufiiaent 
evidence to prove that fact, he shifts the burden 
to the opposite party of proving that more xnight 
have been received (47 M &00 and 24 A 475, 
Ref) 38 LW 714=1933 M 825 Though 
in eases alleging negligence against a public 
body the burden of proving negligence lies on 
the plamtiff yet the provisions of S 106 must 
be borne in mind The fact that the burden 
of proving negligence may be on the plaintiff 
does not necessanly preclude the burden of 
piTOVing any particular fact bemg upon the 
defendant public body 1940 5 254 Bailment 
— Hire of elephant for term of one year — Death 
of elephant before expiry of penod of hire — 
Oajm to damage — Negligence of bailee— Burden 
of proof See 45 L.\\ 158 See also 184 I C 

36=1939 S 24s Defendant mtenmxmg his 
articles with tho'c of plaintiff— Proportion of 
intermixture — Burden of proof 15PL.T 702 
= 1034 P 492 kVIierr a person it charged with 
having been a member of an assoaalion declared 
unlawful bv the Government under the Cnnunal 
Law Amendment Act, the burden of proof ts not 
on the accused to prove that he discontinued bis 
snembenhip It u for the prosecution to prove 
that he continued to be a member even subse- 
quent to the cotif cation by Government The 
Act imposes no cbl gation on the member to do 
anything Specific to terminate the membcnbip 
and so there ts no qvesuon of there being an)- 
thing wpeaally within the knowledge of the 
acewed 33 Bern UR 90=55 E. 484 As to 
buiden of p r oo f in the rase of matena] altera- 
ticm of dccvjnents, set 25 A- jEo (FJl ) , 7 J 

I 
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Burden of proving death 
of person known to have 
been alive within thirty 
years 


107 When the question is whether a man is 
alive or dead, and it is sho\vn that he was alive with- 
in thirty years, the burden of proving that he is dead 
IS on the person who affirms it 


108 ^[Provided tint when^ the question is whether a man is alive or dead, 
and It IS proved that he has not been heard of for 
Burdm of proving that per- seven years by those who would naturally have heard 
Ko1fors';'’c'’„?S,r °f h.m .r he had been alive, the burden of proving 
that he is alive is ^[shifted to] the person uho aihrms 


109 When the question is whether persons are partners, landlord and 


LEG REF 

' Substituted by S 9 of Act XVIII of 1872 
for "when” 

* Substituted by tbiJ for “on’ 

NOTES 

309, gM 399, la M 239, 7 C 616, 12 
C 313 , 7 B 418 

Sec 107 — Presumption of life or death — 
Minor not heard of for some months — Mother 
appointed guardian Sit \ I C 465 Death 
—Presumption of— Inheritance depending on 
proof of person surviving female— Onus— Date of 
death Sit tg MLJ 502*2 1C 977 Ste 
aZrt II IC 202 ILU (1939) Kar 509- 
1939 S 234 There is no presumption as to 
death at any particular time 4 O \\ N 1074 
(53 I A 24) Sii also 1C 580 It depends 
upon the circumstances of each case whether 
a Court would not make a presumption that a 
person last heard of within seven years is alive, 
even assuming that a Court may make such 
presumption 37 M 440 23 MLJ 443 
See 108 — \Mien s> penon has not been 
heard of for seven years there is a presumption 
that he 1$ dead There is no further presump- 
tion authorised by the Evidence Act L R 3 A 
393 (Rev), 1930 A 427, 194*0 A (Supp) 
906=1941 AWR (Rev) 1194 14 R D 672 

Jnot heard of for 40 years) Wien the Court 
has to determine the date of the death of a person 
who has not been heard ofior a period of not less 
than seven >ears there is no presumption under 
S 108 of the Evidence Act that he died at the 
end of the first seven ^eirs or at any particular 
date It is the duty of the person who asserts 
death to prove the date of death [4 P 312 
(PC), Rel on ] 165 I C 5S6 Ste also I L R 
(1938) B 155— 40 Born LR i47=i()38B 228 
S toO IS a proviso to S 107 The rule in S 108 
supersedes the rules ui Hindu and Mahomedan 
Law 43 MLJ 725, 2 BengLR 134 9 

Luck 401=1934 O 41 There can be a 
presumption and inference of death irrespective 
of S 108 103 IC 339=1927 A 687 The 

rules as to presumpnon of deacli rontained m 
this section would gov em the case of 3 Mahome- 
dan who was missing for more thin seven years 
(7 A 297 Foil ) Tlie only presumption which 
u enacted by this section is that the party is 
dead at the time of suit, but there is no presump- 
tion as to the precise » m , death 32 
RLR 704=193* L 582 (EB) II CL J 580, 
CIO 34^ 8 A G14, 23 B 296 35 C 25, 

M/C 186. 100 IC 833=1927 L 984, 22 
xvo-R J75»ioo I C. 448=1927 N 104, 1928 


O *3, 53 I A 24, 1930 A 427 IVhcre m 
order *o succeed m a suit it 11 necessary for a 
person to establish that a particular person 
was dead at a particular time, he has to prove 
the factum of his death at the said time by 
alllrmative evidence cither direct or circum 
stantial *932 A 365=1932 ALJ 175. ** 
OWN 793 = 1934 O 398 (FB) Where 
two brothers die in the same catastrophe and it u 
not known as to who died Brst, there is no 
presumption either of survivorship or of con- 
temponneous death In such cases the plamtifT 
must prove his assertion Two brothers died 
m a fire and the widow of one of them sought 
to succeed to the enPre properties on the ground 
that her husband being the >ounger of the two 
must be deemed to have survived the other 
MM there wav no such presumption m the 
absence of direct evidence and that the onus 
of proving It )a7 upon her 9 Luck 461 = 1934 

0 tot This section raises a presumption of 

death at the end of a continuous absence of 
seven years md not at the time when the question 
IS raised or the suit 15 instituted The party 
on whom the burden of proving the life of the 
absentee hes cannot get nd of that burden by 
admitting the absentee s death at some subse- 
quent lime 8 I C 55 35 C 23 , 37 C 103 , 

33 C 173 (PC) (8 Bom L R 226 Ref) 
No presumption as to the death of a person at 
a particular time — Person relying on fact bound 
to establish it by evidence — presumption 
that a person died leaving no heirs 33 MLJ 
295—42 1C 241 , ste 38 PR 1918=45 IC 
73 21 OC 143-46 IC 80 1930 A 427 

Where a penon is not beard of for seven years, 
there is no presumption that he died after the 
expiry of seven years from the time when he was 
last heard of The presumption is only that he 
IS dead at the time when the dispute anses 115 

1 C 626 The entry of mofniT does not connote 
* decease and because a person has not been 
beard of for many years it does not mean that 
the death can be presumed to have occurred at 
a convenient time for the computation of the 
twelve years The Court can however presume 
that death occurred seven years prior to the date 
of dispute 13 RD 385 A wife who left 
her husband and is m the keeping of anofhw, 
IS not one of the persons who would naturally 
hear from him if he were alive 117 I G 209 
= *929 N 127 

Sec 109 CoNTTitucnoff Have been act 
irg as such ” — Sir^le instance--If sufficient 40 
LW Bio Continuance — Presumption of Set 
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tenant, or principal and agent, and it has been shown 
Burden of proof as to that they h*»\e been acting as such, the burden of pro- 
w ationship in the c^es of stand, Of have ceased to stand, 

partnen, landlord and ten- ^ , n . .... ’ 

ant, pnncipal and agent to each Other in thosc relationships respectively, is on 
the person who alTirmrit 

I I o ^Vhen the question is whether any person is ov\ ner of anything of which 

he is shown to be in possession, the burden of proving 
Burden of proof as to jjig owner IS on the person who affirms 

tint he IS not tlic orntcr 

III Where there ts a question as to the good faith of a 


NOTES 

iBCVVN 33=23 I C 383 \\ hen It 11 shou-n 

that the person m possession before the defendant 
was a tenant of the plaintiff at one time, it is for 
the defendant to show svhen the tenancy ceased 
and possession became adserse to the plaintilT 
28 MLJ 361=27 IC 804, c6 B 410, 7 
CLJ 202 Tenant for a jear — Holding oxer 
"Presumption 39 I C 125 WTiere there 
IS an admission that parties stood m the relation 
of pnnapal and agent, the burden of proving 
that they have ceased to stand to each other in 
that relationship is on the party who alleges 
such cessation of relationship 1935 I 49 
^Vhere a, tenant at will admits the tenancy, 
S tog comes into operation and there is a 
presumption against mm that he continues 
as a tenant till he proves that the relationship 
has ceased to exist 173 I G 222=1938 S t6 
On this section ste eUo 89 I C 674 = i9'’7 N 
9<1 

Sec 110 —Admissibility of oral evidence to 
prove factum of gift under an unregistered lease 
4 IC 314 Inquiry at mutation by Revenue 
OfTiccr— If relevant Set ibid INTicre m a suit 
against the Secretary of State for declaration of 
the plamtilT’s title to a certain vacant ssle, the 

f ilaintilT proved his possession for over 30 years 
eld, that the burden of proving that the plaintilT 
was not the owner was upon the defendant and 
that the mere classification of the land as village 
site by the Government had no legal effect 
whatsoever except on assertion of title 33 M 
173=20 ML.J 71 Plaintiff is not bound to 
prove adv erse possession for sixty years to establish 
his title as against the Secretary of State for India 
in Council (Ibid) By virtue of S 110 a 
person in possession is deemed to be owner until 
the contrary IS shown 41 P L R 123 Set eilm 
45 MysHCR 57=17 MysLJ 510 Onus 
on the party out of possession — Slufling of onus 
iS'«4BurLT 159=111 IC 777 Presumpfion 
from judicial possession — Suit against Govern 
ment, j«6SLR 2iO 19 1 C 56;, In the 
case of a boundary dispute between the parlies 
the possession of the disputed Imd is an important 
clement to be taken into consideration m deter- 
mining the dispute 1941 C 632 S no no 
doubt, enacts that title is to be presumed from 
lawful possession This is a rebuttable presump- 
tion and like all rebuttable presumptions must 
y^eld to proof Wlierc therefore utle m proved 
or assumed, the presumption created by S 1 10 
can no longer apply Madras Land Encroach 
mem Act, S 2 declares, subject to a saving 
clause, that the Government is the owner of 
certain kinds of property including the beds 
of tanks, Tlicre u no conflict betwTCn S tio, 
COM.— 316 


Evidence Act, and this provision The title of 
the Government being statutonly declared, the 
rule of presumption enacted by S no is not 
brought ipto play But there is nothing to 
prevent long possession being relied upon as 
evidence of a grant made by the original owner 
1938 MWN 244— 47LW 438=1938 M 193 
The onus laid on a party by S tio u discharge 
by his showing that the possession enjoyed by 
the other party rests on a basis inconsistent with 
a right of property 172 IC 981 = 1938 PC 
87 (PC) “ Possession ’—Meaning of— Suit 
for possession of house site in village— Plea 
by Government that it is a passage — Failure 
to prove — Plaintiff proved to have tethered 
cattle stored grass and built otli — ^Effect of 
—If warrants inference of title— Burden of 
proof— Not thrown on defendant (Government) 
39 BomLR 216=1937 B 193 A plaintiff 
who has omitted to sue under S 9 of the Specific 
Relief Act, when first dispossessed, 1$ not debark 
when the summary relief under that section has 
become barred by limitation, from relying, in 
a suit for ejectment on this section As soon 
as he has proved that the defendant has dis- 
possessed him, the onus is thrown upon the Utter 
to prove his title 2 PL.J 61 , 38 I C 797 
’IVhere nothing else is known, the person m 
possession of property is presumed to be owner 
45 I C 217 Where plaintiff is in possession 
alleging ownership onus of proving that he Is 
not owner lies on defendant 103 I C 36 
But where defendant is in possession the onus 
IS on plaintiff to LLJ 488 The mere fact 
that defendant claimed rent could not defeat 
the presumption of title ansing in pUmtifTs 
favour from the fact that the plamtiff had 
possession when the suit vvas instituted 36 
PI-R 64=1934 L 3"4 Under this section 
it IS presumed that a woman has power to dispose 
of all property which was in her possession at the 
time ofher death 1927© 618 Prior peaceful 
possession is pnma facie evidence of ownership 
under S 1 10, Evadence Act, and is a good title 
against all persons except the true owner and can 
be relied on in successfully maintaining a suit 
for ejectment against another who has no title 
to the land m dispute 118IC 680(1} Ithere 

a person is in possession of properly and he 
uses It for four months of every >ear for tethering 
his cattle, such possession is pnfa facte evidence 
ofutle, but Court should not say that ihepeison’i 
ownership is established 119 I C. 701 = 1929 
N 318 Set also 193G P 602 
Sec 111 —Sec lit relates to transactions 
entered into by persons betzren trAcwt there ts 
fiducury rclauonship 165 I C. 597=1036 
OW,N 1106=1937 O 56 .Sfr 78 I C. 850 
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Proof of good faith in 
transactions where one 
party is in relation of active 
confidence 


transaction between parties, one of whom 
stands to the other in a position of actne ccnfdence, 
the burden of proving the good faith of the trans- 
action IS on the party who is in a position of active 
confidence 


Illustrattoni 

(a) The good faith of a sale hy a client to an attorney is in question in a suit brought by 
the client The burden of proving the pood faith of the fransicfion is on the attorney 

(J) The good filth of a sale by a son just come of age to a father is in question in a suit brought 
by the son Tlie burden of pronng the goM faith of the transaction is on the father 

112 The fact that any person was born during the continuance of a \alid 
marriage bett^een hts mother and any man, or within 
eoS™ p™0f or™”.? ‘wo hundred and eighty days j-fter its dusolut.on, the 
niacy mother remaining unmarried, shall be conclusive 

proof that he is the legitimeite son of that man, unless 
it can be shown that the parties to the marriage has no access to each other at 
any time when he could ha\ e been begotten 


NOTES 

= iqa5 O i8 , 8 N LR 1^0=17 1 C 36^ , 
36 C 49ga=9 I C 553 , as A 358 30 M 
(FB) (Donor and donee) 18 C 545 (PC) 
(Agent and principal) ii MIA 551, 20 
A 447 (Husband and wife) ipafi N 414 
(Deed by pardanashin lady) As to whether 
the presumption in faiour of purda woman 
should be extended to every illiterate and 
Ignorant woman, j« 10 MysLJ aiy Person 
in position of active confidence — Burden of 
proving bona Jidu of transaction is on him 
t 933 L 861 S III has no application except 
as between parties to the transaction itself 
It does not apply where the sole dispute on the 
pleadings is not one of the bonafidfs of any parti 
cular transaction but is one as to the real nature 
of the transaction it«elf When a Question 
which IS entirely outside one of good faith and 
the tramaetjon is impugned from another angle 
altogether, merely because a «ale takes place 
between solicitor and client or between persons 
who hate nef that rpccral c€latKntship bat seme 
other analogous rclafion'l p it docs not mean 
that the method of iropugring it «hould be 
different or the llurps to prove «bou1d in any 
way be varied icqS R 412 Where a pleader 
who was engaged by a ludcment debtor in an 
execution proceeding advances morcy to him 
to pay off the decretal amount and takes a 
mortgage on the judgment debtors properly 
m favour of 1 is 'on thereby ‘ecuring a long term 
and profitable imcsiment for Ins money, m view 
of the fiduciary relation existing between the 
pleader and bis client it is incumbent on those 
seeking to enforce the mcripage to prove the 
utmost good faith on the part of the pleader 
in persuading his client to execute the jrertgage 
As the pleader knows that the onus of supporting 
his transaction would rest upon him he must 
preserve the evidence which would be required 
to support it if he desires that it should he 
upheld Pleaders who deal wiih their clients 
must lake care not only that the irarsaction is 
fair, hut that they are in a position to prove that 
it was fair 1916 OWN 1013=164 IC 945 
Stt also 1040 OA 910 (PC) Where the 
fact of urdue influence was not *tr cusly dis 
puted the burden lies on him who desires to 
show that no undue influence was used and 


the transaction was made m good faith 1934 
ALJ 817=1934 A 507 To treat undue 
influence as having been established by preef 
of the relations of the parties having been tveh 
that the one naturally relied upon the other 
for advice and the other was in a positicn to 
dominate the vvill of the first in giving it, is 
erroneous That merely proves influence It 
must be further established that a person m a 
position to domination has u'ed the position to 
obtain unfair advantage for himself and so as to 
cait'c injury to the person relying upon bis 
authority or aid id L 761 = 1939! 369 
See 132 Pscop op Patfsmtv or Chtlp — 
The effect of S 1 is is that where a child is bom 
dunng lawful wedlock that child will have 
to be assumed to be the child of the man who 
was at the 1 me the husband of the mother, 
unless It IS shown that they had no opportunity 
of sexual intercourse in con'equence of which 
the child could have been begotten Every 
acsuroplion is to be made in favour of legiliiracy 
of « ch/W bom in iawfal wccf/oct, and the cans 
of proving non access or illeeilimacy is on the 
parly alleging the same The Jaw requires 
in such cases the positive proof of a negative 
fact, that is non access as between the parlies 
to the marriage, and the mere fact that they 
are living separately in two different houses is 
insufTcient to establish non access The fact 
of non access has to be proved like any other 
physical fact and may be establi'hed both by 
direct and circumstantial evidence of an un- 
ambiguous cl aracter, but unless such evidence 
IS fortbcoming it will not be possible for any 
Court to believe it to be probable tl at there 
was no access ’ An entry in the birth register 
containing the name of the mother only does 
not warrant the inference that the child bom 
IS pot illegitimate An entry in the birth register 
may be relevant under S 35 of the Evidence 
Act to show the date of birth but the question 
as to how far the fact that the name of the 
mother and not that of the father was given by 
the informant would bear on the question of 
the child a legilimacy even if it is assumed to be 
relevant, depends largely on the means the 
infcimant rray be «hcvsn to lave po'sessed of 
the knowledge in connection with the cliild s 
birth If the informant u a stranger, who did 
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NOTES 

not know the father, the statement, eten if 
relctant, WTJuId be xshotl) unimportint, and the 
entry would be of no \alue when the informant 
IS not examined and no explanation is Risen 
for his non-cxaminalion b> the party rel>mg 
on the entry m support ofhis plea of illegitimacy 
54 L \\ 411 S 113 can hase no application 
to a case where the maternity of a person is in 
dispute and not his pstemity lOQ I C i = 
52LW 57=72CL.J 363-194QPC 91 (PC) 
In proceedings under S 4La, Cr I* Code, 
an admission of patemitj of an illegitimate child 
by the alleged putatise father is irrelesani in 
s-icw of the clear wording of S ii3,Fndence Act, 
if the applicant mother fails to prose that she 
and her husband had no access at the time when 
the child could ha\c been begotten lost 
MWN I037=(i94i) a MLJ 693 As to 
presumption of legitimacy from mamage in the 
case of Mahomedans, set 1936 A 528 The 
word “ access ” means no more than opportunity 
of intercourse la R 943 = 1934 PC 49= 
66 M IxJ a&8 (PC) Sieeho^^l W 411 
(1941) a M L J 603 The burden of 
showing that parties to mamage had 
no access to each other at any time when 
cluld could have been begotten is on the person 
challenging legitimacy of the child 66 M L [ 
a88 (PC) The parties to mamage were in 
touch with each other, residing for a short 
penod in reasonable proximity the wife being 
in the house of a relative of the husband There 
wras nothing to suggest that she was unfaithful 
or that the parties were on terms of personal 
hostility Held that if the child could have been 
begotten during this penod his legitimacy was 
undeniable C6 MLJ a88 (PC) Nature 
of presumption under the section explained 
1934 M 310=66 MLJ a79 See also 1934 
M 318— 66 MLJ 383 The terms of S iia 
must be gisen their due effect, and any evidence 
to the effect that a wife has been leading an 
improper life, es cn if the Court should be prepared 
to accept it as true, mil not rebut the presump- 
tion enacted in that section A statement by the 
husband that a child in the womb of hts wife 
was not his child and must hav<* been procreated 
by somebody else is not entitled to any weight 
nor does it amount to such proof, even assuming 
It to be true, as will displace the effect of S 1 la 
The fact that the parties are governed by the 
Mahomedan Law makes no difference so far 
as the application or effect of the presumption 
under S tta is concerned The fact that 
under that law there may be a dinorcc of a wife 
by the husband making oath accompanied by 
an imprecation as to his wafe s fidelity, and that 
if he denies the parentage of the child with which 
the wife IS then pregnant, it will be bastardised, 
cannot oi'cmdc the presumption enacted in 
S 112 1937 'I " N 957 Set also 1937 L 

aG6 The presumption under S 112 applies 
quite irrespective of the fact whether the mother 
was married or not at the time of the conception 
1937 L. 784 In a dnorce case where the 
paternity of the infant is in question, neither 
husband nor wife is permitted to give evidence 
of non intercourse after mamace to bastardise 
a child bom in wedlock 39 P L.R 262*=» 1937 
L. 176 S iia merely requires proof to the 


satisfaction of the Court that the parties had no 
access to each other, not that there was no 
possibility of access A finding that there was 
no access u a pure finding of fact 150 I C 306 
= *934 N 124 As to when the presumption is 
rebutted see 1937 R 67 A statement by a 
deceased person merelv containing an assertion 
that child bom to his wife dunng the continuance 
of a valid marriage between them is not his child 
IS not sufficient under S tta to establish il> 
legitimacy of the child when it is not established 
that the husband had no access to his wife 
during the penod in which t'*e child could be 
begotten 1937 L aGG A child bom dunng 
the continuance of a valid mamage is deemed 
to be legitimate and it throws on any person who 
IS interested m making out the illegitimacy the 
whole burden of proving it The presumphon 
regarding legitimacy cannot be rebutted by 
circumstances which only create doubts and 
suspicions 39PLR J & K 51 See also 
L'V 411 Where the question of paternity 
IS one of evidence only, the case is governed 
by S 112 and not by the personal law of the 
parties 26 1 C 996 16 CrL J 84 A legal 
presumption in favour of legitimacy will arise 
only if It IS proved that there was a valid and 
lawful mamage between the parents of the 
person whose legitimacy u in question But 
the burden of proving such a lawful mamage 
IS on the person who claims to be legitimate, 
and if he does not establish that, he cannot 
rely on the presumption so as to shift the burden 
of proving the contrary on to those who allege 
illegitimacy 1935 OWN as—ISSS O 80 
The presumption of legitimacy created by S ita 
can be rebutted only by proof of non access 
leaving no room for aoubt If the husband has 
had access the wife s adultery will not justify 
a finding of illegitimacy — Proof of impotence 
would be equivalent to proof of non access 
26 1 C 99G 16 CfL.J 84 (1914) 11 U,BR 

23 to 1 C 389=(i9Ii) I MWN 312, 77 
PR 1911 = 12 IC 946 22 I C 409 See abo 

I Luck 71 5 Mys L J 249 Where the legi- 

tinvacy of a person is challenged m a suit, 
a mere finding to the effect that the husband 
aficr the mamage, remained outside for Jong 
penods thvt on his return from one of these 
penods of absence, he found cause to be dis* 
satisfied with the conduct of hii wife and denied 
his paternity of the child bom to her, is not 
sufficient to meet with the requirements of S 
112 la order to fulfil the requirements of 
S 112 It IS necessary to prove that dunng 
the penod there was no occasion for the wife 
to meet her husband 1937 L. 266 A state- 
ment by a deceased person merely containing 
an assertion that a child bom to his wife dunng 
the continuance of a valid mamage betweea 
them IS not his child is not sufficient under 
S 112 to establish illegitimacy of the child, 
when It IS not established that the husband had 
no access to his wife dunng the penod in which 
the ehi'd could be begotten 1937 L- *66 As 
to burden ard raiure of proof to ft®'* non- 
8cce*» sre 1032 M 05=61 M L.J €78 , 1032 M 
44=C? MLJ f“4 Wfrre a trarnrdwtirfn 
riairrd irairitrarce fictn tie peimcrer cn 
tbegrevrd that le was tbe putative fjtLer of ter 
miner chi'drrn, hid, that as the evidence did 
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1 13 A notification in the Official Gazette that any portion of British Territory 
has ^[before the commencement of Part III of the 
Proof of cession of tern- Government of India Act, 1935,] been ceded to any 
Native State, Prince or Ruler,® shall be conclusive 
proof that a valid cession of such temtory took place at the date mentioned in such 
notification 


1 14 The Court may presume the existence of any fact which it thinks likely 
to have happened, regard being had to the common 
Court may presume exis course of natural events, human conduct and public 
enceo ceriam acts private business, m their relation to the facts 

of the particular case 


LEG REF 

t Inserted by A O 1937 
*5« for example Gazttte of India, 1873 Pt I, 
P 2 

NOTES 

not establish non access to the woman of her 
own husband who live in the MCimiy no order 
for maintenance can be passed 1932 MWN 
1217 Where the parents mamed m 1897 
but the wife deserted the husband m three 
months thereafter and h\ed with a paramour 
near her husband s villatfe and the evidence 
was that all throutsh she had been hvins with 
her paramour and there had been no kmd of 
access between the husband and the wife, it 
was held that the presumption as to the legitimacy 
of a son bom m looi was in the circumstances, 
rebutted 1Q34 M 318=66 ML J "Sg Com- 
petency of discharged co accused to testify in 
the case Set 9 Cr L J 370 4 L B R 362 

A child bom 11 months after mantal inter- 
coune between its parents had ceased is illegiti 
mate 38 M 466=25 MLJ 594 (FB) Set 
also 27 MLJ 580=26 I C 61 \Vhcre there 
IS an acknowledgment by parents as son by 
reput^i and habit for a long time the burden is 
on the other side to dispro\e the presumption of 
paternity by other reliable evidence 102 I C 
713=1927 M 733 , 34PLR 914= 1933 L 520 
As to applicability of section see 48 A 625 , 
7 L 368 , 49 M 553 Word valid ' in 
section means flaivless and hence presumption 
will not apply in case of fasid ’ mamaRcs under 
Mahontedan Law 1926 O 231 DifTerencc 
between English and Indian Law 28 Bom 
L.R 607 As to proof needed to establish 
paternity, see 1926 M 1130 Child bom nine 
months after death of father presumed to be 
legitimate 123 I C 550=1930 PC 139(2)“ 
58 M L J 70O (PC) In order to disprove legi 
timacy it must be shown that the parties to the 
marriage had no access to each other at any 
time when the child could have been begotten 
Where the cs idence showed that the father was 
living in another place and notliing more was 
proved held, that the presumption under S 112 
of the Evidence Act applied and that there u no 
question of divorce under those circumstances 
1929 M W N 696 A son was bom to a Maho- 
medan wife 419 days after her husbands death 
Held, that the period of gestation was so extra- 
ordinarily unusual as to be suspiciously im- 
probable and rebutted all assertions of mother s 
chasiiiy laoIC 495=1930 L 97 
Sec 114 Scope or Sectiov — S 114 m- 


cludes, but is not limited to the presumption 
of ‘ TCgulanly ’ 160 1 C 332=19360 I The 
effect of S IT4 It to make it perfectly clear 
that Courts ofjusticc are to use their own common 
sense and expeisenec in judging the effect of 
particular facts and they are to be subjected 
to no technical rules whatever on the subject 
151 1C 473=1934 C 719 (FB) Set also 
164IC 385=i936 R 332, ILR (1937) M 
299*f!937) I MLJ 543=1937 M 182 Pre- 
sumption and inference, difference between 
See 25 A L.J 833 S 114 applies not only to 
civil but also to criminal cases 187 I C 137= 
41 CrLJ 401 (2) = i940 S 43 Presumption 
as to ordinary coune of business Where a 
Judge signs a decree, the presumption is that he 
has satisfied hunself that it had been prepared 
in accordance with the judgment 10 O wN 
884=19330 466 IftheonlyevideDceavailable 
IS an order of the Court shosving that attach- 
ment had been made it would no doubt be 
presumed that all the necessary formalities were 
complied with But where the execution record 
IS available and the process server’s report 
regarding the attachment docs not show that any 
copy of the order was posted on a conspicuous 
part of the Court hquse, the imUal presumption 
IS what 11 not mentioned therein was not done 
41 PLR 149=1939 L 284 If an official 
act has been proved to have been done it must 
be presumed to have been regu]arl> done 182 
IC 982=20 PLT 677=1939? 364 Where 
sums are paid before the presiding officer of the 
Court at the time when a receipt was given for 
them the presumption under S 1 14 of the 
Act IS that the ordinary course of business svas 
followed in the case in question 1923 L 566 
The mere statement by appellant’s counsel that 
these sums are not always paid at the time when 
the receipts are given was suffiaent to throw the 
onus on the prosecution of proving that the 
plea was wrong 1923 L 566 3Vhere the 
appearance of a legal practitioner had been 
noted by the Judge in his own handwriting 
but the legal practitioner denied his appearance, 
such denial being neither supported by the 
record, nor proved by any independent evidence 
Held that both on principle and authority it is 
the record made by the presiding Judge that is 
conclusive on the point and not what the prac- 
Utioner chooses to state after four years 12 
MysL.J 311=39 MysHCR 461 School 
leaving certificate issued by foreign State — 
Presumption of correctness 9010307=19273 
II Where sons arc recorded as jointly owning 
lands the presumption that their father owned it 
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JUustratwns 

The Court mi) presume — 

(<j) that a man who is m pouession of stolen goods soon after the theft is either the thief 
or has recei\-ed the goods knowing lh*m to b- stolen, unless he can account for hu possesiion , 

fi) that an accomplice is unworthy of credit, unless he is corroborated m material particulars 

(f) that a bill of exchange, accepted or endorsed, was accepted or endorsed for rood con’ 

sideration , “ 

(<^ that a thing or state of things which has been shown to be m existence within a period 
shorter than that within which such tlungsorslatcsoftiiingsusually cease to exist, is still in existence 
M thatjudiaalandoHicialactshaxebeenrcgularl) p*rform*d , ’ 

(/) that the common course of business has been followed m particular cases , 

(g) that cadence which could be and is not produced would, if produced, be unfavourable 
to the person who withholds it , 

(A) that, if a man refuses to aruwer a question which he is not compelled to answer by law 
the answer, if given would be unfavourable to him , * 

(i) that when a document creating an obligation is in the hands of the obligor, the obli- 
gation has been discharged 

But the Court shall also hav e regard to such facts as the following, in considering whether such 
maxims do or do not apply to the particular <•?»««- before it — 


NOTES 

cannot be raised 8 L. 30 Adoption cere 
roomes — Person enjojang status of adopted son 
for nearly 50 years — Presumption 1937 L 

6a6 In a suit for redemption of an old mortgage 
where the onginal mortgagor is dead, and there 
IS a lack of evidence owing to lapse of time pre- 
sumptions arc permusible to fill in gaps in the 
evidence which has been obliterated by the 
passage of tune 171 IC 174=1937 N 43 
The mere fact of marriage raises no presumption 
with regard to any properly standing m the 
name of a wife that the beneficial interest, must 
be in her husband Before any such presumption 
can anse there must be some evidence adduced 
to uidicate that (he property did not really belong 
to the wife, but m fact to the husband though 
standing m the name of the wife (40 I 0 676 
= 1933 C 829 An action taken by a properly 
constituted authority should always be held to 
be legal unless it is demonstrably not so ^Vhen 
therefore a nee null is notified under S 193 (1), 
Local Boards Act it must be taken that the 
President of the Panchayat Board issued the 
notification in conformity with the law and 
cannot be said to be invalid 138 1 C 583 (1) 
r=i932 M 508 (1924 M 375, Rel on) When 
a document is accepted by the Sub Registrar 
as duly presented there is an initial presumpUon 
that the document was duly presented and that 
the person presentmg it was duly authorised 
to do so 15 L 691=1934 L 452 Under 
S 114 there IS a presumption not only that 
official acts are regularly performed but also 
that ordinary business acts are normally earned 
out Therefore, in the absence of any evidence to 
the contrary the Court can presume that a power 
of attorney which was stamped was in fact stamp- 
ed by the proper officer in the Ftnanaal Commis 
sioner’s office 196 I C 619=43 P L.R 499= 
1941 L 345 As to presumption of regulaniy of 
oflicial acts in settlement proceedings, tte 1939 
P 364 5'«flboi94i RD 198 Police officer 
asked to remember certain date refusing to 
refresh memory — Adverse inference may be 
drawn 164 I C. 373 = ‘935 L. 707 So also 
in the case of a party ordered to appear for 
further cross-examination not so appeanng 
*«IL.R (t937) C. 203=64 C.L.J 80=19370. 
129 

Vau,^ or Prbvmption — Confbctisg pre- 
tumptions neutralise each other and leave the 


case at large to be determined solely on the 
evidence given 38 CWN 861 When an 
accused was convicted under S 412 of the 
Penal Code, and the Judge holding that under 
S 114 he must be presumed to have known 
the nature of the dacoity, awarded him the 
maximum penalty, held that as the presumption 
alone would not justify fixing the accused with 
joiowicdge, Uiat the goods recovered from hun 
had been obtained by dacoity, the sentence was 
excessive 59 J C 204-32 CLJ 89 Pre- 
sumptions of fact are assumptions resulung from 
ones expenence of the course of natural events 
of human conduct and human character 
assumpuons which one is enutled to make use 
of and has to make use of m the ordinary business 
of life as well as the business of Courts A 
Judge of fact may raise such presumptions to 
assist him, if he thinks them likely in relaUoa 
to the facu of the case with which he u dealing 
It IS always a quesuon for the judge of fact in 
any particular case whether he will make use 
of such an assumption whether he will raise 
such a presumpUon of fact Ha discreUon 
in the matter is subject to reconsideration 
by an appellate Court, if there a an appeal 
on facts If the burden of proof Les upon one 
party, it a not reasonable to raae a presump- 
Uon of fact which begs the quesUon in favour 
of that party 14 Mys UJ 491=42 Mys H CR. 
163 

Course or Natural Eveitts— An inference 
of spprobauon of a book of an objecuonable 
character by persons having access to the library 
of an individual or association possessing it u not 
neccssanly justifiable 16 I C. 257=16 G.WN 
1105 Human conduct— Discovery on infor- 
maUon — When a man pomU out unknown 
matters to others, one may presume 
under S 1 14 that he is connect^ with 
the enme unless he can give some satisfactory 
cxpIanaUon as to how he comes by that know- 
Icdge 47 B 74=24 EomL.R- 803 = 1923 B 
1C3 W here a lessee of a wakf property /rwwjio/ 
provxs a hentable nght in the tenure at a hxed 
rate an assumption that the grant was onginalJy 
lawful can be made The presumption of an 
origin in some lawful title which the Court has 
•o often readily made in order to support pos- 
sessory nehts, long and quietly enjm^, srhere 
no actual proof title ss larthcomiag, ss one 
which u not a mere branch of the law of en- 
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dencc It is resorted to because of the failure of 
actual evidence The matter is one of presump 
tion based upon the policy of law but even 
considered as an inference from proved facts the 
grant presumed is the thing which may well be 
regarded as likely to have happened At the 
same time it u not a presumption to be capn 
ciously made nor is it one which a certain class 
of possessors is entitled to dt jurt 34 OWN 
462=1930 PC 103=58 MLJ 641 (PC) 
Presumption of fact — Mortgage deed endorsed 
by mortgagee as fully satisfied— Presumption of 
satisfaction 30 NLR t86 = t934 N 89 A 
document on plain paper unstamped and un 
registered and nc\ er seen the light of the day till 
It was filed is presumed to be not genuine 1930 
P. 78 01 Vwo conflicting statements of witness, 

the statement against interest should ordinarily 
be preferred 1930 P 293 The rule of evi 
dence is m favour of presuming the continuity 
of things shown to exist at a prior date There 
IS no rule of evidence by which one can presume 
backward 38 CWN 763=1934 C 707 
No presfimption can be made that a state of 
thmgs that once existed continued to exut when 
that would militate against the fundamental 

§ resumption of law in favour of innocence 
0 merely because a person is shown to have 
been a member of an assembly before it was 
declared unlawful, he cannot be presumed to 
ha\e contmued as a member thereof after it 
was declared unlawful, because the initial 
presumption of law is in favour of innocence 
and iwav^ul conduct 33 Bom L R 90 
Common course of conduct can only be that 
which u most common in the experience of the 
Judge who has to decide the point 1928 N 
52 In the case of a young woman giiing 
birth to her first child and enurcly unattended 
during the process no presumption can rea 
sonably be made under S 114 that the child 
was born alive 1941 Fesh 22 
Abscondino Accused — Presumption — No pre 
sumption as to guilt can be raised from the fact 
that the accused has absconded 21 I C 473= 
24CrLJ 601 fl/ro 49 A 57 No adverse 
inference can be drawn against accused for not 
disclosing his defence in the preliminary enquiry 
stage 8PLT 656=1927 P 292 It is to be 
presumed under S 114 that every official act is 
properly performed, but this presumpbon is 
hardly sutficient to sabsfy a Court that such 
precaubons have been taken as to render an 
identification truly valuable, t g , mixing the 
accused in a large number of men dressed all 
abke 67 I C 721 = 1922 L 31 

Other miscelianeous presumpt'ons — Things 
prescribed by statute may be presumed to have 
been properly done 48 A 766 Presumpbon 
that a Court is satisfied about service of nobce 
See 102 I C 12 — 1927 L 506 The possession 
of full bottles of wine m a person’s house when 
the number of bottles is less than that allowed 
by law does not rauc the presumption that the 
bottles were for sale 14 I C 968=13 CrLJ 
424 The mere knowledge of the place of 
concealment does not necessarily lead to the 
conclusion that the person having 
»uch knowledge parbapated m the act 
of concealment, iT the place u not bu 


own 43 PLR 600 = 1941 L 471 It IS more 
than doubtful if any presumption under S 1 14 
can arise against anj person merely because his 
finger pnnts were found upon a piece of stolen 
property 196 IC 679=1941 C 479 Lcgiti 
macy — Connection between man and i\oman 
permanent — Presumption 62 I G 769—13 L 
W 511 (M ) A presumption of marriage may 
be drawn from long co-habitation, but if it is 
known that the connection started in mere 
concubinage, this presumption cannot anse 
98 I C B87-1927 L 48, 1929 R 64 Also 
the relabonship of concubinage once found to 
exist u presumed under the law to continue until 
the contrary u proved 98 I C 887 AVhen 
signature on a document has been proved it u 
for the person signing to prove that it was 
affixed by him otherwise than volunlanly 25 
ALJ 633 The ordinary presumption that 
ghee IS intended for human consumption is not a 
presumption of law but a supposition based on 
common sense when there is no asserbon to the 
contrary 49 CLJ 502=1929 C 283 It 
might be presumed that persons who are pre 
sumed to know the law observed it and that, 
when two acts arc done on the same day, the 
one necessary to be done first to give the other 
validity was, m fact, done fint 1929 N 957 
The law presumes in favour of marnage and 
agamst concubinage when a man and a woman 
have cohabitated continuously for a number of 
years 56 I A 201 = 10 L 725 (PC) But ui 
case of persons who cannot prtma faext contract 
vahd marriage living together as man and 
woman there u no presumption of valid marnage 
1929 N 343 The illustrations to S 1 14 show 
the extent to which Court may draw presump* 
tions and clearly S 1 14 is no jusbficabon for a 
Court presuming without evidence that because 
a woman sleeps m a room with two cots, her 
husband, an inmate of house, must have slept 
on the other cot on a particular night. ILK 
(1939) K,ar 509=19398 234 Where the long 
delay of the plaintiffs m bnngmg the suit has 
prqudiced the defendants and has prevented them 
from bringing the best evidence that would 
otherwise have been available to them, the 
tendency of the Court must invariably be to 
make an inference against the plaintiff unless 
good cause is shown and the Court should attach 
great importance to such presumption in testing 
the credibility of the evidence actually given 
(14 MIA 67, 1924 PC 137, Foil) 118 I C 
154=1929 A 561 Failure of party coming 
forward with a case to give evidence on matters 
withm his knowledge, ought to be a weighty 
factor when the value of the case put forward 
On h» behalf is appraised 36 PLR 280= 
«9?4 398, 148 IG 45 = J934 ^ ®3 (2) 

Suit for breads of contract — Defendant denying 
any knowledge of contract — Defendants not 
going into witness box— Inference need not be 
adverse to defendant 149 IC iii9=t934 L 
59 Best evidence not produced though available 
raises adverse presumption Inconsutent pleas 
and not proving pleas raised indicate falsity of 
defence 33 CWN 430=1929 PC 99=57 
MLJ 565 (P C ) Where; there is no evidence 
that a non compoundablc offence was com- 
pounded, It IS to oe presumed that the Crinunal 
Court acted aceoring to law, and the presump* 
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aj to ilhstretton (o) — a shop-keeper has in Ins till a marked rupee soon after it was stolen, and 
cannot account for its possession speaficallj, Init is continually receiving rupees in the course of his 
business 


NOTES any presumption against the accused as to his 

tion IS that the cnminal ease was withdrawn and guilt or as to the stains being of human blood, 
not compounded ttGIC 719—1029 A 456 though the cloths admittedly belonged to the 

^V'he^c a wife, alleging that lier husband is dead, deceasctl If the prosccut on proves that any 
fails to produce sucli csidence as she ought to stain of human blood 11 found on the cloths, 
know, a presumption anses against her 117 1C the accused might be called on to cxplam the 
209=i93gN 127 \Vhcrc a mother and daughter fact but when the prosecution failed and there 
met their death in the Quetta earthquake and was no evidence to prove that the stains were of 
there is no reliable evidence to show which of the liuman blood the Court is wrong in making a 
two died first, there can be no presumption in presumption 11 O \V N 909=1934 O 373 
law that the elder died before the younger Sre also 1 1 O W N 950~t934 0 388 

I L.R (1939) Kar 509=183 1 C 717 = 19398 Illcstratiov (a) — This illustration does not 

234 If an accused is to be convicted on his mean lliat the burden of proof is shifted on the 
confession it must be taken as a whole and ii accused If the accused gives any explanation 
would be unsafe to use the part against him which in the opinion of the jury may possibly 
and discredit tlie part in his favour 1328 M be true, alihough they do not necessarily believe 
493 (0=54 MLJ C07 The mere signing of it then the Crown cannot rely upon the presump 
an entry does not raise an irrebuttible pre tion and must prove the guilt of the accused 
sumption of law against which no evidence can just as in any olher criminal case 1933 CrC 
bektin igaSL 8ao Adrmssion of cxeculion •5»3~‘*933 A 893 The onus in a cnnunal 
of deed before Registrar — Presumption that the case alwa>'8 rests on the prosecution and never 
deed is valid 1930 A 605 S 114 docs not shifts on to the accused Before raising a 
go so far as to enable the Court to presume that presumption of guilt under S 114 (a) the jury 
a certain state of things existed in the past without or the Court will be entitled to take into con 
any proof from the party who is required to sideration the explanation of the accused in 
satisfy the Court on the point 33 OWN 133 defence whether supported by evidence or not 
= 19300 815 and to find out for Itself whether the explanation 

iLLunRATiONs — ScoP8 OP — The lUusirauons given by the accused even though not believed 
appended toS ii4arenoesutementi of the law m lU entirety is such as to raise a reasonable 
quabfied only by particular exceptions They doubt in the mind of il e jury or the Court as 
are merely what they call themselves illustra to the guilt of the accused igji OA 773 = 
tions or instances of the application of certain — 19(1 OWN 1061 (2) — 1941 O C16 Where 
maxims out of many possible instances do I C a person is found in possession of stolen property 
257«*i7 NLR ti3 The illustrauons too 114 shortly after it was s'olen, presumption under 
show the extent to which Court may draw presu S 114 (e) anses and hence Sessions Judge 
mpnons and clearly S 1 14 is oojusuftealionfor a cannot expunge the charge under S 379 I P 
Court presuming without evidence that because Code, without going into the evidence tgo 
a womin sleeps m a room with two cols her IC 558—1934 A 495 Ste also 40 OWN 
husband, an inmate of house must have slept 1090 1937A47 i7M)iLJ i58,4iCrLJf 

on the other cot on a particular night 1939 S 44 1936 N 200 ivPLT 754 (1 ouession of 

130 The question as to what amounts to recent stolen articles after lapse of a long time) See 
possession sufficient to justify the presumption of ahe iCO I C 58'' 1937 N 17 (FB), 10 O 
guilt m any particular case vanes according N 47—1933 O 117 17 PLT 754=173 JC 

as the stolen article is or is not calculated to 450 1938 M 477 40 P L R 58=1938 L 

readily pass from hand Co hand But the 252 The question as to what pen^ is covered 
strength and nature of such presumption must by the expression soon after in III (a) to 
vary according to the senousness of the ofTence S 114 Act must vary according to the circmn- 
and the nature of the property involved 109 stancesof each caie The Court is not bound to 

1C. 001 = 1928 N 213 See III IC O32 for draw thu presumption and theCourt muit always 
nature of possession necessary The mere fact ask itself whether in the circumstances of a 
that the accused person points out the place in particular case the presumption is one which in 
which the stolen properly is concealed docs not fairness to the accused can be drawn 196 
give nse to any presumption under S 114 or I C 526—43 Bom L.R 629 — 1941 B 325 The 
justify his convicuon of the offence of receiving Court is enuUed to presume that a person found 
stolen property But that presumption would in possession of property which had been stolen 
arise when the accused is not able to account w eitl cr the receiver or the actual thief "l^e 
for his possession of such stolen articles 32 nature of the presumpuon in each individual 
BomL.R 574=1030 B 244 Accused proved case depends entirely upon the nature of the 
to have disposed of property stolen — Noevidcnce evidence adduced kNliere a long interval has 
as to theft — Convicuon not sustainable 54 D elapsed before the stolen p r opert y has been 
171 = 1930 B 155 The presumption that a recovered it u often unsafe to assume that the 
person in possession of goods obtained by ihcft possessor u the actual thief 184 I C. 545= 

IS aware of that circumstance u not confined *939 R- 3^* » 23 P L.T 18 Nfere ph>iical 
to charges of theft but extends to all charges, relauon annng from the possession of the object 
however ^nal not cxcludirq; even murder 9 « inniffioent to amount to possession which 

P 606 ^e fact that cloths with blood stains connotes control over the object possessed. The 
are discovnirf m the bouse of the accused in n possession of the stolen property should be 
f&urder tn^ does cot entitle the Court to i^e exclusive weD as recent. 149 IC. 31=33 
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as to illustration (b) — A, a person of the highest character, is tried for causing a man’s death 
by an act of negligence in arranging certain machinery D, a penon of equally good character, 
who also took part m the arrangement, describes precuely what was done, and acfmits and explains 
the common carelessness of A and himself 


NOTES 

CrLJ 994=1934 R Oo A presumption 
under 111 (a) is one which can be rebutted by 
the accused giving a reasonable explanation of 
his possession of the property in question But 
that cannot have the effect of throwing the onus 
upon the accused of proving affirmatively that 
he had no knowledge of the property being stolen 
property By reason of the illustration (a^, the 
accused must give a reasonable explanation of 
his possession and an explanation which may 
well be true He is not bound to establish beyond 
all reasonable doubt that he obtained the property 
innocently There is no question of the onus 
of proof being shifted on to the accused If the 
explanation given by the accused is an eminently 
reuonable one and one which may well be true, 
the Court is bound to acquit the accused, even 
if it » not satisfied affinnativcly that it u true 
83 PLT 18 Ste also 194! OWN io6t = 
1941 O 618 Case where stolen properly was 
produced by the accused 1933 MWN 325 
Where certain silver pieces of the siae of a rupee 
were found along with counterfeit rupees all 
beanng the same year and it was shown that all 
the coins were concealed under bhusa in a locked 
room of which the accused had the key Held, 
that S 1 14 created a presumption of guilt against 
the accusM and that ne was liable to be convicted 
under S 243, I P Code 143 I C 152=9 
OWN 1198-1933 O 83 Set also VI IC 
160, iS I G 684-11 ALJ 94, 4610 158 
=82 OWN 597, 21 1C 156—17 CWN 
*077 > 53 I C 819, a6MLJ 389, 19 CrLJ 
189=4310 605, 13IC 828-1912 MWN 
97 , 12 1 C 652=21 M L J 1071 , 53 I C 
481=20 CrLJ 753 (N ) The possession by 
an accused person ofjewels belonging to a mur* 
dered person if unexplained, is presumptive evi 
dence that he was the murderer as well as the 
thief i2My5LJ 353 Ghee stolen from tins m a 
tram was found in a railway wagon occupied by 
five porters and a policeman — No presumpUon 
can arise 1929 S 7-JI1IC 732 The mere 
fact that a person points out the place in which 
stolen property is concealed does not give rise 
to any presumption under S 114 or jusufy his 
conviction for the offence of receiving stolen 
property, still less for the offence of theft 40 
BomLR 927=170 IC 330=1938 D 463 
Charge of murder, robbery and receiving stolen 
property — Murder and robbery alleged to be 
simultaneous and part of same transaction — 
Finding of articles concerned in robbery in pos 
session of accused — Nature of presumpUon to be 
flrawn 20PLT 420 = 1939? 577 

Illustration ( 4) — [S'rr also Notes under S 
133] As to who IS an “accomplice," see 1934 
S 185=28 SL.R 33G , 38 C N 777=1934 
C 678 (F B ) , 1934 fr t?* It has long bero 
a rule of pracUco for a Judge to warn the jury 
of the danger of convicting a prisoner on the 
uncorroborated tesUmony of an accomphee, 
and It 15 in the discretion of the Judge to advise 
them not to convict upon such evidence, but the 
judge should point out to the jury that it is withm 
their legal province to convict upon such ua* 


confirmed evidence This rule of practice, 
which has virtually become a rule of law has 
arisen in consequence of the danger of conviclmg 
a person upon the unconfirmed testimony of one 
who » admittedly a criminal I\hat is required 
as corroboration is some additional evidence 
rendenng it probable that the story of the 
accomplice is true and that is reasonably safe 
to act upxin it It is not necessary to require 
confinnation of all the circumstances of the 
crime It is suffiaent if there is confirmation 
as to a matenal arcumstance of a enme and of 
the identity of the accused in relation to the 
crime 31 SLR 82=1937 ^ 162 = 169 IC 
716 See also 42 P L.R 87 , 1941 L 82 , 198 
I C 78 An accomp'ice is a person who is a 
guilty associate in enme or who sustains such a 
relation to the criminal act that he could be 
jointly indicted with the defendant (pnnapal) 
The act of a detective in supplying marked 
money and placing bets with the accused for 
detecnon of a enme has not the clement of mens 
rea and so cannot be treated as that of an accom* 
plice and hence his evidence does not require 
corroborauon 1936 N 245 But /« 48 L-IV 
322=1938 M B93 Although S 114. Ill W 
provides that a Court may presume that the 
evidence of an accomplice is unworthy of credit, 
unless corroborated the word * may ' u not 
* must ’ and no decision of a Court con make 
It ‘must’ 1941 A WR (C C) 402—1941 OA 
lotS The mere fact that a witness did not 
reveal the knowledge of the intended crime to 
the proper authonues is not sufficient to make 
liun an accessory or an accomplice so as to 
Muate his evidence 1939 C 335 A wife who 
Is cognisant of the fact ^at the accused mtended 
to kill her husband but did not disclose that 
fact to him, must be regarded as an accomplice, 
and her testimony cannot carry any higher 
value than the testimony of an accomplice 164 
IC 700= 1936 L 731 A person who knowmg- 
ly aids in the disposal of stolen property is an 
accomplice 40 LW 873=1934 M 721 = 
67 M L J 693 Even where the object of the 
person who instigates another to commit a enme 
IS to catch him m the act of committing the 
enme, # g , police decoys the instigation amounts 
to an abetment of the offence, and the abettors 
must be regarded as accomplices when the 
object of the instigation u to make the offender 
commit the crime and the person who is instigated 
actually commits the offence Even if they 
are not accomplices in the slnct legal sense, 
their evidence has to be viewed with caution, 
and It IS not safe to act upon their evidence 
vvithout matenal corroboration 48 L \V 322 
= 1938 M 893 But see 1936 N 845 As to 
corroboration of accomplice evidence, see 5 L.L J 
572, 1923 L 76=6810 821, 20 CrLJ 56* 
=52 IC 49(A), 19 IC 321 = 15 
288 , 15 M 814 , 14 Bom L R 367 , 3 b *44 » 

65 IC 622=23 CrLJ 158, 20 PR. (Cr) 
•9»9-49lC 607, 35 M 397=*4 1 O96 , 
I7PR (Cr)i95, 16 CrLJ 634, »7 CrL.J 
97, 77CrL.J 107, 1927 C 63, 1927 C 536 
•=54 O 721, I Luck. 339=19*7 O 369, 
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as to tllvslrattm (6) — a crime is committed by several penons A, D and C, three of the criminals 
arc captured on the spot and kept apart from each other Each gives an account of the enme im* 
plicaUng D, and the accounts corroborate each other in such a manner as to render previous concert 
highly improbable 


NOTES 

8 L,L.l 610=1927 L 78, 31 C^\N 554, 
8 L.L.J 616=1927 L JO, 102 I C 500, 120 
I C 721 , 1937 C 433 (SB), 170 I C 201 , 
175 IC 465~i938 >77 (f8) Need for 

corroboration specially in conspiracy cases 
t935 A 162 = 155 IC 369 \\1irrc a charge 
of conspiracy depends upon the evidence of an 
approver, the judge should make up his mind 
whether he is going to believe the approver 
and if he ihinks that the approver’s cviacnc^ ts 
unsatisfactory and suspicious, he should dis 
believe it altogether If on the contrary he 
comes to the conclusion that inasmuch as there 
IS corroborative evidence, it docs not matter 
much whether the approver u telling the truth 
or not, he vvould be approaching the case from 
a wrong point of view 66 C L J 575 Set 
also 166 I C 667=1937 O 259 , 165 1 C 13O 
= 1936 O 413 (accessory after enme) , 1937 
R 512 Indian law does not recognise any 
such tting as an iccessory aller the fact A 
man who does not abet a enme cannot be regard 
ed as an accomplice Although a person who 
assists in disposal of the dead body may become 
liable to punishment under S soi, Penal Code 
this u quite another offence, and helping to 
dispose of the body of a man who had been 
murdered, without having taken any part in the 
murder itself, does not make a man an accom 
plice with regard to the murder 1937 R 5I3 > 
1937 O «59. 164 IC 677-1936 R 373 
(corroborauon not necessary in every detail) 
Stt also 163 IC C81 — 1930 PC 242 (PC), 
165 1C 144—1936 OWN 848, 17 L 518 
— 162 1C 511-1936 L 400, 1936 A 337 
IVithout material corroboration there should 
ordinarily be no conviction, when accused can 
explain lor aruclcs found with them 76 I C 
716=1923 L 3O5 The discovery of blood 
marks on the person and in the house of the 
accvised as well as hw suspicious conduct imme- 
diately after the murder were held to be sulhaenl 
corroboration of the evidence of the accomplice 
4 L.LJ 405 An approver’s evidence is in 
itself tainted evidence though in some cases it 
may be worthy of belief 4 L L J 284 To 
support a conviction on the statement of an 
approver especially of one whose initial statement 
was very long delajed the statement requires 
matenal corroboration connecting each individual 
accused with the enme committed 63 I C 
612=22 CrL.J 676 <L), 10OL.J 280=1924 
O 65 Stt alio 1 929 M N 698 (mere presence 
of a person in the house 1$ not such a corrobora- 
tion) Set also 1928 C 309, 6 Mp L.J 419, 
34PL.R C6G. 147 IC 1172=19340 114, 
150 I C 21 = 1934 L 346 Ii IS unsafe but not 
illegal to convict on_the uncorroborated testi- 
mony 


i6M,-sLJ 147, 4' PI-R 333'>939 l. 4>9 
The testimony of a professed accomplice requires 
to be carefully scrutinised with anxious search 
for possible corroboration 112 I C 375 (2) 
= 1929 PC 15 (PC) Set also 1930 C 430, 
1930 A 740, 145 IC 251 = 1933 R u6 
Onlv in exceptional cases the corroborauon can 
be aispcnsed with The evidence in corrobora- 
tion of the approvers evidence need not be 
direct evidence It is suflicient that it is 
merely circumstantial ti8 IC 423=1929 
O 321 (2), 152 IC 93t, 146 IC 
935=*'933 P 35 BomLR 1040 

= 1933 B 4B2 , 15 L 673, 159 IC 875 = 

1936 N' 64=1936 O 15G Stt also 1929 

L 850, 19280 207 1930 O 353 Corrobo- 

ration of an approvers evidence by another 
CO accused amounts to one tainted piece of 
evndencc being corroborated by another tainted 
piece of evidence and conviction thereon is 
bad 192OC 715-33 CAN N 58, sBCWN 
777='93lC G78, IM34L *71. »5 L 491- 
>934 I. C73 , 16 NLJ 186-1923 N 352, 

1937 R 264 , 1038 M AN N 9G2 , (1937) R 2i8 
(« 93?)N 516-171 


>937 C 433 (SB) , I LR 1 


76 


339. 4'PI'R 333 . >46 I C 364«>933 
L 94$, • sr, n ... ... 


_ accomplice An aecomphee evi 

drace must be viewed with suspiaon 1928 
a 233 . T42 I C. 8 o 9=>3 802=10331* 

96, 1933 P too. >0348 185. >9348 7l*(»)| 
lAict 335-1 1 OAV N 62=19340 90. 1938 
oIAVN 1272. >75 Ip> ■<®5^‘538 ^ *77 
(F.B). 41 PL-R 333 (rrtra^fd eonfi^on of 
co-aceusw ts no corroborauon) • 1937 R. S09 ; 


ll 


C.&M,-317 


- . 4?I^ 303- *933 R 320, 55 A 

9i-t93aALJ n25-i933 A 31 Where the 
only witness who corroborated an accomplice 
was his son aged 7) ears wlio parrot like repeated 
what he had been tutored to say, htld, that it was 
unsafe to convict the accused on such evidence 
tq29L 587 Approver's statement as to identity 
of accused should be corroborated 46 O L j 
481 Stt also 1930 C 430 (most careful scrutiny 
IS needed) AN here there is nothing against an 
accused person but a confession made by a 
co-accused from the dock at the trial a con- 
viction cannot be supported iiB IC 512= 
1929 M 285 Extent of corroborauon vanes 
with the circumstances of each case including 
the character and antecedents of the approver 
1929 L 0oO=iO7 I C 97 Set also 1941 L 82 
The question as to whether corroborauon is 
necessary, and, if so, to what extent is a question 
lo be decided on the facts of each parucular 
case Mudi depends on the nature of the 
offence, the extent of the compliaty of the 
witness in it and the orcumstanccs under which 
the accomplice makes his statement 1934 S 
i8j NVhere an accomplice is coerced and 
threatened into submission to comnui an offence 
he IS not a cnmioal of the ba«est kind TTi 
corroboration necessary to cstabluh his cred 
wsU be less than if his complicity in the offen 
had been vuluntary and spontaneous 150 I C 
917=19348 78 The force of the presumption 
to bo drawn vanes as the malice lo be imputed 
to the deponent. 1934 S 78 The eo-accused 
against whom a charge has been uncoodiuonally 
withdrawn is a more reliable witness than the 
accomplice who is examined under condiuooal 
pardon, although proper corroborauon u neces- 
sa^ m both cases 144 1 a 74 - >933 C. 148 
AB persons coming technically svithin the cate- 
gory ef aecompbees cannot be treved 


7 
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as to illuslratton (c) — A, the drawer of a bill of exchange was a man of business. B, the 
acceptor, was a young and ignorant person, completely under A’s influence • 

as to tUuslTaiion (d) — It is pro\ed that a nver ran in a certain course 5 years ago, but it is 
known that there have been floods since that time which might change its coune 

as to i//ujtrafion (#) — a judicial act, the regularity of which 1$ m question, was performed under 
exceptional circumstances 


NOTES 

precisely on the same footing 13 PLT 802 
= 1933? 96 Where the corroborating witness 
IS apparently interested, he being mimical to the 
accused, the evidence of the approver cannot 
form any basis for conviction 34 P L R t 
Corroboralive evidence is a question of law 3a 
OWN 945 Although S 1 14, lUus 
provides that a Court may presume that the 
evidence of an accomplice is unworthy of credit, 
unless corroborated, “ may " is not “ must ” 
and no decision of Court can make it ** must ” 
Therefore m spite of all that has been said to 
the contrary m law, the evidence of an accom- 
phcc stands on the same footing as any other 
evidence The Court is not obliged to hold that 
he IS unworthy of credit and must be corrobo- 
rated It IS for the Court to consider after 
takmg into consideration all the circumstances 
one of which being tliat he is an accomplice 
whether it does or does not rely on the evidence 
To entirely rule out the uncorroborated evi- 
dence of an accomplice might in many cases 
lead to nuscarnage of justice 1941 O-A 947:9 

1941 OWN 1355, 19390 833 fee ebo 1938 
P 630 for principles governing accomplice 
evidence uPatLT 545 To let the evidence 
of approvers go to a jury without giving them 
proper warning ii a misdirection For a Judge 
to withdraw consideration of the guilt of inno- 
cence of the accused from the jury by telling 
them that a conviction cannot be based upon 
uncorroborated testimony of an approver would 
be no less a imsdirection and directly contrary 
to the statute The Judge is bound to caution 
the jury and to advise them that generally 
speaking the natural presumption (or them (o 
make is that the evidence of the approvers is 
unreliable though they are not compelled in 
law to act on the presumption IVaCurc of 
corroboration required pmnfed out 1933 P 
500 The production of stolen property by an 
accused person even from a place which is not 
in his own possession may be accepted as malenal 
corroboration of the esidcncc of an accomplice 
who has deposed that the accused joined him in 
comnutung the burglary or theft 1 1 1 I C 447 
*=29 Cr L.J B63 It IS nowhere laid down as 
an inflexible proposition of law that a conviction 
cannot be based upon the uncorroborated 
tesumony of an accomplice but it is the usual 
practice of the Courts to require corroboration 
of the story of the approver before declanng 
an accused person to be guilty of crime The 
amount or kind of corroboration required m a 
particular case must, however, depend upon the 
particular circumstances of that case 107 1 C 
97 1 *930 O 455 Sre also 6 MysL.J 419 

(Courts require malenal corroboration as a matter 
of prudence and practice I The statement made 
by an accomplice should be accepted when it is 
strongly corroborated in matenal particulars 
by clear and cogent evidence for authenticity 
of which IS not open to doubt 120 I C 257 (2) 

"•»93oA 29 Witness to a enme who does not 


give information of the same, though not an 
accomplice in the strict sense of the term, still 
his evidence is not free from suspicion 152 
IC 473=ri OWN 1383, ii OUN 6fif 
= *934 O 315 Penons who were cither 
instrumental in negotiating the bnbe or in 
arranging for its payment are m the posiUon of 
accompiccs and it is highly unsafe to base a 
conviction under S 161 of the Penal Code on 
their testimony without independent corrobo- 
ration 34 P L R 836 III (fc) to S 1141110 
be read along tvith S 133, and neither rule is 
to be ignored m the exercise of judicial discretion 
It IS the duty of the Court which has to deal 
with an accomplice’s testimony to consider 
whether the rcquwite corroboration if furnished 
by other evidence or facts proved in the case, 
though at the same time the Court may rightly, 
m exceptional cases, in the absence of this cor- 
roboration, give errdit to the accomplice’s 
tesiunony against the accused, if it sees good 
reason for doing so upon odier grounds (3t 
WR Cr 69, Foil) 159 I C 875-1936 O 156 
Illustration ( e ) — Jn a suit on a bond the 
primary burden is on the plaintiff He must 
rove execution and consiaeration But once 
e proves or it is admitted, that the signature 
or thumb mark (it does not matter which) is 
the defendant’s then the presumption anses 
and the burden shifts to the defendant He can 
then either prove that he cannot be charged 
because of fraud, etc , or that the presumption 
under S 114 cannot on the facu fairly arise 
If he succeeds in doing that, then the burden 
shifts back ILR (1939) N 160— 1939N 78 
Promissory note by Hindu father — Suit after 
father’s death against sons — Burden of proof— 
Presumption as the consideration— If any — 
Presumption under S 114 — Power of Court to 
raise fixim omission to adduce availahle evidence 
Srf^^LW 784^:1937 M rflz 

Illustration (rf) — The presumption men- 
tioned in S j 14 (rf) IS a permissive presumpuon 
and a Court of fact cannot be compelled to raise 
the presumption in favour of either party 194 
IC A28— 1941 P 536 See also 1931 M WJ^ 
1312 (a case of conviction under S 69, Provmcial 
Insolvency Act) Common course of events— 
Theft of revolver in October — Revolver found 
with accused in following May — Presumption 
>933 AL.J 523=1933 A 461 As to pre- 
sumption for non pri^uction of old account 
books, see 1936 A vV R 547 Presumption of 
continuance of relationship of landlord and 
tenant after decision m rent suit, see 71 CLJ 
too On this illustration see also 1941 PC 11 
(PC) 

Illustration (c)—S 114, IB (r) simply raises 
a presumption as to the regularity of the pro- 
cedure, if the official act is as a matter of fact 
proved to be done and not othervvnse 45 C ^V 
N 44=1941 c 353 Presumption that oath 
was duly admimstcred See it ALJ 933—35 
A 575 Presumption of regularity of official 
acts See iD 1C 651 = 17 CWN 531 » 49 




S 114] 


Tue Emdfkce Act (I or 1872) 253] 

CO— ‘lie question IS, ivhctlior a Idler svai received It i, shown to hate been 
posted, but the usual course of the post svas interrupted bp disturbances 

as to i/falrdien (;)-a man refuses to produce a document which would bear on a contract 


bOTES 

IC i;i_ 3PLJ 63c, 39 PER 187, 1937 
r 14 (Pr«umption of publication of oflinal 
nouficauon) Ste nfro 37 B 19, tO A 493 , 
9 A 920, 18 C 129, 1937 P 14, 8M>-jLJ 
257 But such presumption cannot supply 
defiaency m the proof 143 I C 283 = 1933 C 
1937 Presumpuon of correctness of entries 
m settlement papers 28 I C 239 Ofllcial 
acts— Entries in record of rights— Presumption 
of due enquiry before mabng of entries Ste 
I L.R (1937) N 395 One cannot presume 
against the interest of an accused person that 
the ordinary ofEcia] procedure was not earned 
39 P L.R 629 The report of a Rcsenuc 
Officer conducLng a sale is admissible in evidence, 
and there is a presumption attaching to such 
report, it being for the objector to show that 
anjthing ivas done irregularly 39 P L R 187 
If the only c\idence a\ailable is an order of the 
Court showing that attachment had been made 
It would no doubt be presumed that all the 
necessary formalities were complied with But 
where the execution record is available and the 
process sencr’s report regarding the attachment 
does not show that any cop> of the order was 
posted on a conspicuous part of the Court house, 
the initial presumption u nhatisnot mentioned 
therein was not done 41 P L.R 149 Pre. 
sumption that things remain m tier original 
state 1 1 MIA at 209 , 11 I C 47a , 
9 I C 322 Presumption as to the identification 
parade, stt 6j IC 271-1922 L 31 There 
must be proof that the act was done — No pre 
rumpuon without such proof 1928 P 600,151 
IC 337”'»934 R 307 (a case of attachment), 
under S lia (») if an offiaal act is proved to 
have been done, it will be presumed to have 
been regularly done {Ibid) See also 7 P O33 
-1928 P 459, 58 C 598 = 1931 C 7C3 Pre- 
sumption of correctness of a certified copy of a 
dcposiUonmasuitofCutchCourc soComLR 
‘5>9=«929 B 24 Presumption as to delivery 
of possession m cxcculion is according to law 
-—Onus IS on the defendant to disprove it 1928 
L.910, 31PL.R 1001 Circular by a public 
servant stating that it was made on the authonty 
of the superior officer — Presumption 146 

I C 57a Registration under S 23 A of Regis- 
tration Act — Presumption that it was in time 
1933 MN\N 1148 Uben a point u defimtely 
raised in the grounds of appeal and the Court 
makes no menUon thereof in its judgment. 
It must still be presumed to have performed 
the judicial act of writing a judgment regularly 
and properly 1928 L. 94 When a notice 
sent b> post in a registered cover is relumed 
by the postman with a notice that the addressee 
ruused to receive it and the posting of the 
notice has been provrd, there u a presumption 
under S 114 that the addressee did refuse to 
receive it 121 IC 382 = 1930 L. 439 
\Miere a committing Magistrate writes at fMt 
of the deposiuon that the cross-examinauon u 
hang reserved he does not mean that it 11 being 
foer ved by him and that the accused has b« 
been given an opporturut) for cross-examination. 
1*0 1C. 524-1930 S. 54. Though ordinarily 


It ma> be presumed that a Government notifi- 
cation purporung to have been published in a 
Gazette of a certain date, was m fact so published 
>el where the interval between the issue of a 
notification and action taken on it is so short 
require stricter 

proof that all the formalities requisite to the 
act of notifying, or, in other words publishing 
the notification, had actually been carried out 
33 Bom L R 82 The presumption that oflicial 
acts were nghtly earned out applies to the 
return of a process under O 21, r 22 C P Code 
as duly served so that the burden of proving 
that the mcord is wrong lies heavily on the 
judgment debtor 36 C U ^ 3,2=, q-a c 
627, s« flfso 40 P L R 142, 193BRD 08a 
^938 M U N 421 It mu^st be burned thaTa 
Court, which passed a decree on a compromise 
asscnicfl to by a pleader of one of the parties 
satisfied luclf that the pleader was autLnsed 
to effect a compromise on behalf of his client, 
unless ^e contrary h established 38 PLR 
467 The presumption in favour of official 

IVVi '* when It IS 

established that the investigating officers have 
not acted in a straightforwa^ manner and have 
clearly made false statements m Court 162 I C 
9^-I936L 4M *ra/»39PLR i87(Report 
of Revenue Officer conducting sale) ^ to ore. 
sumption regarding entries in jamabandi. wr 

13 L 432«J932L 586, a9NLR 273 = 1937 

N 130 The presumption of correctnea cannot 

apply to papers of a sunty until final publicauon. 
but the presumption armng from the circum- 
stances that efflaal duties are taken to have 
h^n regularly performed applies 1933 p 

Illustratjos (/) —The mere fact that a 
cover insured for a ceriam amount is sent, raises 
no presumpuon m law that that cover contains 
the necessary amount of Goiemmeni currency 
u *924 A 20;, The ques- 

tion whether, where a registered letter u returned 
by Post Office as refused, a presumption can 
be drawn as to due delivery or service of the 
letter by post must depend on parucular circum- 
stances of each case Though it » open to the 
court under S 114 (6) to presume that the 
common courc of business has been followed 
It cannot hold that the posung of the letter 
proves delivery as it is a matter of common 
Imowledge, that postal servants are not always 
diligent. 1933 R. 76=146 I a 422, 1031 p 

14 (Presumotion as to ntiM.r-,!.— 


I (Presumpuon as to pubheautn* of ^ificrai 
nouficaiion) vNTiere a certificate of posung u 
put in evidence, the presumpuon u that the 
letter was posted and that it reached its desu 
Mtion unlM something u shown to the contrarv 
Ic » entirely wrong for the Court to work on the 
presumpuon that the certificate of potting u a 
forgery 190 la 533=1940 a 227 UTien 
a mcmlicr of the Ear wntes a letter purporting 
to be instructed bj a client, there is a presumption 
until the contraiy u proved, that the letter u 

TOtten under instrucuons, 14410996=1933 

ILLWTRATIOV fg) —As to fcopc of Illustration 
m 6t a 711. ^Slicre the prosecutioa doa ogj 
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of small importance on which be u sued, but which might aUo injure the fechngi and reputation 
of his family 

as to tllusUaiton (h ) — a man refuses to answer a question which he is not compelled by law to 
answer, but the answer to it might cause loss to him in matters unconnected with the matter in relation 
to which It IS asked 


NOTES 

call all available eye witnesses, the Court may 
draw an inference adverse to the prosecution 
See ^2 C 422=27 IC 554. 5* I C 679=20 
CrLJ 519, but contra 74 I G 434*=i9230 
217 On this point, jM-eho 34 I G 987 = 12 i*R 
1916 (Cr), 37 GWN 1098=1933 C 600 
(As to presumption from “ refusal " of a rcgulered 
letter, see 3 Bom L R 420) The non producuon 
of material witnesses like the investigation officers 
IS a senous omission which cannot but throw 
suspicion on the whole prosecution case 1 P 
630=71 IC 219 See also 2P 309=74 I C 
705, 1928 L tas, 1929 P 651, i6aiC 1 = 
1937 P C 15a (P C ) (Theft of goods from 
running tram, which was covered by Risk note 
B— Company withholding evidence of Guard — 
Adverse inference against railway may be drawn) 
Criimnal trial — Some eye witnesses not calira 
—No reference favourable to accused can be 
drawn i OLJ 68, 74 f C 434=1923 O, 
217 Where there is a dispute as to the area 
actually settled with the defendants and the 
receipts given by the plaintiff for the ne^jriina 
paid which would enable the ascertainment of 
the actual area settled, are not produced 
by Che defendants, it goes to show that 
the defendants are deliberately keeping 
them back as they went against them 1940 
RD 608=1941 AWR (Rev) 93=19410 A 
Simp 83 Where m a suit for damages for 
infringement of copyright, even after a notice the 
defendant fails to produce his account book there 
IS a fair presumption that the account books 
have been deliberately suppressed by the defend 
ants in order to coi^ceal the actual profits raised 
by the sale of the books, and the Court is entitled 
to assume that the entire stock of copies of books 
published had been sold by the defendants and 
the sale proceeds appropnated by them 55 A 
364=1933 A.LJ 791*1933 A 474 Where a 
penon fails to produce the accounts m his 
possession showing the amount of expenses he 
has incurred which fact is proved by other 
evidence, one would be justihed in presuming 
from the non producuon of such amount that 
be was exaggerating the expenses incurred by 
him , but simply because of thu non production, 
one could not be justiHed in coming to the 
conclusion that no expenses had been proved 
1934 A 71 See also 1936 AWR 547 » 1942 
R 52 , 1942 N 39 Where the non pro- 
ducuon of accounts on either side is platuibly 
explained, no inference can be drawn against 
cither one side or the other from that circumstance 
146 IC 31 = 10 OWN 827 = 1933 O 412 
Set also I L.R (1936) N 142 = 164 IC 740= 
1936 N 130 (non producuon of evidence svbtch 
is not relevant and necessary— Prosecuuon under 
S 40O, I P Code) Several items of breaches 
of trust charged— Defence contenUon that mter- 
val between first and last charge was more than 
a year — Non producuon of accounts by com 
platnanU Held, that it was a Icgicimate inference 
that if they had been produced, they would not 
have supported the allegauon made by com- 


plainant that the defalcation covered a period of 
only one year 15 PatLT 647=1934 P 132 

As to presumption from non producuon of 
account books by a company when no explana- 
tion for such non production given, see 31 Bom 
LR- 1310, 1937 M Di6 = (i 937) 2 ML.J 
559 If a defendant cither suppresses hii 
accounts or has falsified them, the Court will 
presume everything most unfavourable to him 
consistent with the established facts 41 L.W 
104=1935 M 152 See also 11 OWN 880, 
1928 L 397 (Adverse inference should be 
drawn from non production of account books 
by party) See also ^0 L.\V 275=1937 M 816 
= (1937) 2 M L J 559 Where a defendant fails 
to pr^ucc his account books b*fore (he Court 
in time, and they are rejected by the Court 
when produced as having been produced too 
late, the penalty for this conduct of the defendant 
IS only to deprive the defendant of the beneht 
of the evidence afforded thereby But it u not 
open to the plaintiff who has opposed their 
production to contend that an advene inference 
ought to be drawn against the defendant from 
their non production 1939 MWN 841 The 
defendant s failure to go into the witness box 
raises a strong presumption against the truth 
of her case The fact of her being a parJaitashtn 
lady is not a suffiaent excuse for her not getting 
herself examined even on commission >937 
OWN 1022 The failure to examine a matenal 
witness justiRes the inference that the witness, 
if examined, would have depoied against the 
prosecuuon 1926 L 125 Set also 1929 F 
561, 15 L 407, 159 I C 898=1934 R 130 
The non production of witnesses cited but un- 
necessarily cannot justify adverse inference 
120 IC 606=1930 L 163 The failure of 
piainUffs to go into witness box goes strongly 
against them 12 L 142 = 1930 L i Gene- 
rally speaking there is a good deal to be said for 
the contention that a suit should succeed on the 
ground that the defendant had not cared to 
enter the witness box and testify as to the truth 
of his case But if a defendant is of opinion after 
(he plaintiff s case had been completed that the 
evidence was so discrepant and doubtful as to 
make it impossible for any Court to bebeve it, 
then ifhe is so liked to take the nsk he is jusliRed 
in not giving evidence 1940 AMLJ 93 
In order to entitle the Court under S 114, dl (g), 
10 draw inferences unfavourable to the person 
withholding evidence, the opposite party must 
satisfy the Court that sucli evidence was in exis- 
tence and could be produced 37 C WJJ 657 
=35 Bom L R. 500=1933 PC 87=64 hfL.J 
4*3(PG) . 61 1 A 177=57 M 443=3® 

669=67 M L.J I (P G ) 

Illustration (A) — Where the Crown with- 
holds relevant documents m its possession, the 
Court will draw an inference advene to it 50 
C 276=19230 233 Presumption from refusal 
to take oath i'rra C L R, 476 , 22 B €80 But 
set 1929 M 399 (where the Government faded 
to produce original settlement record but no 
advene inference was drawn), Persons accused 
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as to illuslralton (0 — a bond is in possession of the obligor, but the circumstances of the case 
are such that he may have stolen it 

CHAPTER VIII 

Estoppel 

115 When One person has, by his declaration, act or omission, intention* 
. ally caused or permitted another person to believe 

a thintj to be true and to act upon such belief, neither 
he nor his representative shall be allowed, in any suit or proceeding between himself 
and such person, or his representative, to deny the truth of that thing 


NOTES I L.R (1930) N 431 = 17210 949=1938 N 

of an offence may not have a very satisfactory 129 A person claiming the benefit of a general 
explanation to offer for the circumstance in estoppel under S 115 cannot be placed on 
which ihev were found and th^ may prefer exactly the same footing as a person who obtains 
to say nothing One cannot in all cases draw a transfer from an ostensible owner and claims 
an adverse inference from the fact that the protection under S 41, T P Act S 41, T P 
persons accused refuse to give their account of Act, no doubt deals with a branch of estoppel , 
what happened 1937 R 516 but S 115 does not impose on the penon acting 

Illustration (1) — \Mierc the mortgagor has on the faith of a representation made to him 
produced the mortgage-deed with the stamps the same duty of making inquiries into the truth 
punched m the ordinary wav, such production of the representation as is imposed on a trans- 
would raise a presumption that it had been ferec from an ostensible owner by S 41, T P 
paid up, but It svould not help to prove that It Act 11 OWN 1097=1934 O 460 Ste 20 
had been paid before a particular dat* 144 C 296 (PC) 46 A 728 (PC) As to con 
IC 175=»«933 R (a) (29 C 334 (PC), ditions of applicability, see 138 I C 552 See 

Rel on] Presumption of discharge of mort also 1932 A 643 A mere representation of 
gage ansing from the mortgagor’s possession of intention cannot be the basis of estoppiel 1938 
the mortgage bond, when rebutted 105 I C C 172 The term representative’ in S iij 
963—53 MLJ 205 (PC), 103 I C 481, IS not limited to a gramitous transferee or to a 
121 IG 730 Strength of presumption 29 subsequent transferee for value with notice It 
998=1933 N 379 includes a iona fide assignee for value without 

Sec US —Section IS not exhaustive, and nonce of the circumstances creating an estoppel 
estoppels are not confined to this section 15 P 1934 M 302=66 ML.J 563 Estoppel u A 

f '2i = t7FLT 697=i€5lG 98 Theordinary ride of avnl action There u no estoppiel ui 
aws of estoppel that arue out of the conduct Cnminal Law 40 A 393~45lC 519 Plea 
of the pnncipals apply equally well to contracts open to plamtiiTs as vvell aj defendants 19270 
entered into by a District Board through its 97 Plea open only to person for whom repre* 
execuuve oOicers, with different bus owners m sentaiion was meant, and hence m rr deelarauons 
respect of their licenses 1937 MWN 1223 m sale proclamation only auction purchaser can 
(2) Estoppel IS nothing more than a rule of plead estoppel and not private purchaser from 
evidence The Law of India and England is the judgment-debtor 1927 C 34 Where plea of 
same as regards estoppel 1933 P 708, 1930 estoppel is not set up in the pleadings or issuo 
P 296=182 I C 618 The Taw of estoppel it cannot be availed of later, because estoppel 
which S 115 enacts 1$ the same as tlie English u enunenUy a matter of pleadings 119 I C. 
law 65 I A 75=ILR (193b) M 36 o=(i938) 152=1929 M 467, 22 C.\\ N 179, 43 IC 

s W LJ afiS (P r ) ApaxJycannoibealliwwd ipiB, 44 I C 254 , 52 I C 739 , 

to approbate and reprobate Where a person 23 CL.J 122 , 16 N L.J 24B , 14 L. 218= 
with full knowledge of the facts in unmistakable 34PL.R 149=1933 L 179 It is not neces*, 
terms admitted the waqf nature of a house he sary for the purpose of S 1 15 that any fraud or 
cannot subsequently be allowed to resile horn deception should be pleaded If it is found that 
the position (1938 L 686 Toll) lOj 1 C 645 any representation was intentionally made by 
=41 PLR 342=1939 L 63 Abdur Rahman, J one party and it was acted upon by the othcri 
— ^There can be no estoppel by judgment or party, the rule of estoppel will apply 40 P L.R 
decree apart from the docinne of rrrjuiicjttf unless 848=178 1C 436=1938 L. 558 See also 41 
the same matter is found to be in issue m the PL.R 414=1939 L. 538 Where the case u 
former trial as that now in question and unless one of two competing estoppels, one ansing 
the judgment was rendered on the menis 1938 out of the execution of a mortgage and the other 
M W N 224 (2} =47 L.W 37s See also 1940 ansing out of a judgment in the previoua suit, 
N L.J i = i9jo N 163 A judgment not cwv the latter estoppel should prevail In the words 
creates a nght, It works an estoppel Ajudgment of Lord Coke ‘estoppel against estoppel setteth 
creating a charge on immovable property binds the matter at large* SOWN 809=1931 O 
rot only the parlies to the nut but also ib«r 263 Under S 115, a person u estopped only 

K nvics, The term * pnv> ’ u a term of the when he has by lus d^aration or act inten- 
iwmeaiungapartalcrwhounotapartv.thatw ti«nally caused or pemutted another person to 
in this connection, it includes all who dense title believe a thing to be true and to act up on su ch 
to the land, the subject of the charge from one beli^ If » person m suit claims a ce rtam 
whowas apart^ to thesuilbv thedecTcem which status on the strength of the interpretation 
the land was charged It follows, ihcrefore, put b> him on a certain doctirsent, be cannot 
that the charge is effective against a tana fit fee to have led the other party to bebere 
purchaser of the land for value without notice a thing or act on its belief, for it vraa open to 
by reason of the law of es oppel by record, the latter to examice the docuiaeat and to deode 
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NOTES. 

for himself whether the mtcrprctation put by 
the opposite party was correct or not *94° 
OWN 1233=1940 RD 582 = 1941 AWR 
(Rev ) 80 Judgment-debtor not objecting to 
low price adi ertised m proclamation cannot 
complain of it after sale 1929 M 275 Small 
cause suit transferred to onginal side— Question 
of title bemg raised — Issue of title deleted but 
suit tried on original side without objection by 
plaintiff — Plaintiff not raising that objection in 
grounds of his appeal to High Court— He will 
nor be allowed to do so at later stage 1929 M 
525 .See 1929 P 717=10 PL.T 669 Suit for 
declaration, accounts and injunction in Court 
of second class Sub-Judge — Objection to valua* 
tioo— Finding that \aluation beyond Court’s 
junsdiction — Suit 'ent to first class Subordinate 
Judge and tried there — Appeal to High Court 
by defendant— Objection to forum not com- 
petent — Such an objection taken to the forum 
of appeal IS rather like approbating and re- 
probating 189 I C 836=42 Bom L R 443 
= 1940 B 242 (/\3 to whether S 92, proviso 4 
of the Indian Evidence Act cm override this 
section) Judgment debtor’s nght to dispute 
executability of decree — Adjournment of sale 
at his instance on waiver of fresh proclamation— 
Estoppel 28 L 20 Anything done by a 
penon in his representative character cannot 
create an estoppel on what is a personal claim 
by himself by a perfectly different arrangement 
8 OWN 940=1930 PC 249(1) The repre- 
sentation made b> the appdiant ts a * tiling * 
within the meaning of the section, not bemg a 
question of law, but a mixed question oHaw and 
fact 1929 C 819=33 CWN 873 S<t aho 
173IC 99I-I938 0 WN 335=«9380 110 
Rent suit— Appeal— Death of one of the plaintiffs- 
respondents — Representativ es not impleaded — 
Representation b> other plaintiffs that they v ere 
the representatives — Plaintiffs are estopped from 
saving tliat the lower appellate decree was a 
nullity because of the failure to add legal repre- 
sentatives of the deceased igag C 819—33 
C N 873 Where a person ootains a reJea'e 
from a liability upon the undcrstaoding of 
foregoing a definite claim against a third party, 
that person is estopped from asserting or en- 
forcing the claim to the detnment of the third 
party 1930 A 434 (2) A party having by 
his conduct induct the ocher party to make an 
immediate payment of the decretal amount, and 
having entered into an engagement with him 
which makes it impossible for him to question 
the decree is estopped from acting contrary 
to his undertaking 1934 P 644 A hdd two 
mortgages against the same property He 
obtained a decree for the sale of mortgaged 
property in a suit brought on the second mort 
gage Therein he clearly disclosed the exis- 
tence of a pnof mortgage In the meantime 
the mortgagor sold the property to B pnvatcly 
and free from incumbrances and the decretal 
amount was deposited in Court Hdd, that as 
A had disclosed Uic existence of pnor mortgage 
and as he did not know that the property was 
sold pnvately to iJ free from incumbrances, he 
was not estopped from suing on cJie prior mort- 
gage 1936 L 1020 Sft also 43 C W N 470 
(^loppel between mortgagor and mortgagee). 
Morlgogrt fadtrg lalh lillf detds knowing fhi « t 


they arc required for cffcclmg a sale — Estoppel 
against mortgagee in favour of purchaser, if 
arises 1937 M 195 Set also zoC 286 (PC), 
1928 A 459, 1938 L 55O If the owner of the 
railway allows the railway represented by its 
manager to deal with thira persons as a legal 
entity and to enter into a contract on that 
footing, he cannot, when a suit is brought on 
such contract, assert his position as the proper 
parly nor can the railway administration repu- 
diate its liability to be sued 1934 ALJ 1093 
= 19^4 A 740 WTiere during the course of a 
winding up of a company a certain person gave 
an undertaking to the Court that he would pay 
a certain sum of money to the official liquidator 
if the asMtis of the company, namely, a null, 
be handed ov cr to him anci he obtained possession 
he 1$ estopped from resiling from it 1930 A 
330 The admission of liability under a decree 
obtained against the ward does not create an 
estoppel and debar the Court of Wards from 
challenging the validity of the decree on the 
ground that certain formalities under the Court 
of Wards Act not having been complied with 
the decree was not validly obtained 31 Punj 
LR 749=1930 L. 798 In order to sustain the 
plea of estoppel it must be proved that the 
defendants relying on the declaration made by 
the plaintiffs, were misled to ac’ to their detn- 
ment in such a manner as they would not other- 
wise have done 14 L 218=1933 L 179 5 « 
afro 38 L W 896=1933 M 471 Legitimacy- 
Treatment of defendants as members of family 
— No representation acted upon by defendants 
— PlainiilT not estopped from questiomne legiti- 
macy 142 1 C 606=1933 L 412 unless the 
act which die plamtiff did to his owm prejudice 
u referable to the defendant’s representation, no 
estoppel aris-s 61 C 64=151 IC 334=1934 
C 441 S 1 15 IS not exhaustive of the doctrine 
of estoppel by representabon 33 C 915 Ste 
afraeoCWN' 1335, 23MLJ 335, 1930 A 
330 But s*e 35 C 904=12 CWN 721 (PC) 
ITjcre are three kinds of estoppel (i) by record, 
see Evidence Act, Ss 40 and 44 39 C L J 40 } 

48 J A 49 (s) Estoppel by deed J2 I~ 

546 (3) Estoppel i/t fiau or by conduct which 

isdcaltwilh in Ss 115 tiy To bring a case 
withm the section there must be (i) a repre- 
sentation which amounts to an intentional causing 
or permitting belief in another, (2) a behef on 
the part of the other m its truth, (3) the declara- 
tion must have caused the other to act on the 
faith of It and alter his position See 22 C.Vi N 
891 (PC), 57 I C 2G3 , 39 Bom L R 130 
See also 1937 L 272 In the case of an outlay 
of money b) a person on another s land the 
following essentials must co-exist m order to 
convututc acquiescence which would estop the 
true owner In the first place the person 
incutTing expenditure must have made a mistake 
as to hit legal rights Secondly he must have 
spent some money or must have done some act 
on the faith of his mistaken belief Thtedly the 
true owner must know the existence of his Icg^ 
right which IS inconsistent with the right claimed 
by person incurring expenditure Fourthly, the 
true owner must know of the mistaken belief of 
the person incurring expenditure Lastly, the 
true owner must have encouraged the person 
incumng expenditure in his expenditure, or 
m other acts wluch he has done, either directly 
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or by abstaining from asserting his legal n^ht 

ILR (1938)1 296=17710 198 — 

SeeeboQt PatX.T 277=1940 P 438 Where 
the act of building upon the land of another 
IS not bona fide, a plea of estoppel by acquiescence 
cannot asail 15 Luck 689=1940 OA 408= 
1940 OWN 462=1940 AUR (CC) 207 
= 19400 164 .fee t8g I C 735=1940 R 
172 , 15 Luck 619 ^Vhere a person knowing 
that another person had encroached upon his 
land by erecting a costly building keeps silent 
and raises no objection to the encroachment he 
IS estopped from bringing a suit for possession 
of land encroached upon by that penon 184 
IC 826=1939 L 502 The law of estoppel 
draws a distinction between representations and 
omissions, and omission to speak will furnish a 
basis for estoppel only when the circumstances 
are such as to throw upon the party sought to ^ 
bound by estoppel the duty to speak out the 
truth 44 LW 859=1937 M 158 Before an 
estoppel can take place, it would be necessary 
for the party relying on the same to establish 
that he had been led to do something detn 
mental to his own interests owing to the action 
of the other person 119 I C 337=1929 O 
494 See eiso 1937 OWN 423 No case of 
estoppel can be established by a party if it is 
not ino\m that any action of his svas induced 
bv any representation or conduct of the other 
party 32 SLR 340=172 IC 981 = 1938 
P C 87 (F C ) In order that a representation 
may operate as an estoppel ic muse be a repre* 
sentation of an existing fact and not of mere 
mtention or future promises Also, estoppel 
does not confer any title but is merely a rme 
of evidence which prevents one party from 
denying the existence of a fact whicn he repre- 
sented as existing and upon which representation 
another person had been induced to act to his 
detnment 56 C 989 The existence of 
estoppel does not depend on the motive or 
knowledge of the person making the represen 
tation and it is not esvential that the intention 
of the person representing should be fraudulent 
A rule of estoppel is purely personal against the 
person estopped and does not create any subs 
tantive nght tn ren except against the person 
estopped or against his representative No 
estoppel can ensue on a representation of a mere 
opinion or of a point of law no I C 665= 
1938 A 459 See also 101 I C 803 Rule of 
estoppel between mortgagor and mortgager does 
not apply to a case where the suit is not based 
on the mortgage but is one in repudiation of the 
mortgage 1937 O \\ N 237 1037 L. 

372, 1937 M >95 Doctnne of estoppel cannot 
be invoked by the defendant claiming from her 
husband through vshose concealed fraud the 
plaintiff was kept in ignorance of his real ngbu 
and vs as in consequences induced to execute a 
release of all his claims 36 C.^\ N 758=55 
C.L.J 430 See also 4 O \N N loiq , 1937 y 
280 A statement to found an estoppel should 
be clear and unambiguous Certainty 11 essen- 
tial 13 Beng L.R 12 (P C.) . 26 B 75 , gj B 
409. 1936 M 1053, iiOU_N 1571 = 1035 
O 131 Set also 161 I C. 514=1036 P 133 
1 1 must be of an existing fart and not of a future 
«t. 39 Boral-R. «857=»9S8 B 148 There 


can be no estoppel when both parties are equally 
conversant with true facts 23 B 182 , 35 B 
182 (i88) , 48 B 38 , 2 P 585 , 27 C to? 
(PC), 46 PR »9J2, 13 MIA 585, 47 
M L J 622 , 2 L 88 , 122 I C 871 , 143 I C 
542=14 Pat LT 189=1933 P 210 (2), t5 Pat L 
T 596 , igi I C 830 , 151 1 C 576=11 OWN 
1097=1934 O 460 , 19(0 L. 254 , or presumed 
in law to be conversant with true facts. 1926 
O 330, 146 IC 873 = 1933 A 641 Where 
both parties are perfectly aware of the circum- 
stances and merely make a temporary arrange- 
ment for their mutual convenience, no estoppel 
anscs 147 IC 715=1934 A 75 Represen- 
tation must be of an existing fact, not of promises 
Of intention 42 C 254 , 39 I C 385 , 28 B 
399 , 7 Bom L.R 184 , 41 M 315 , 34 M L J 
4^ See also 1937 N 402 Where a person 
who has bot been appointed executor of a will 
either expressly or by implication, desenbes 
himself as an executor under a mistake about 
his legal posioon, this would not make him an 
executor or raise an estoppel against him 183 
IC 885=12 RPC 78=1939 OLR 586= 
1939 P C 238 (P C ) Recital of receipt of 
consideration in d«d does not operate as estoppel 
49 A 707 i9a6L 471 Whenarecital 

IS intended to be a statement which all the 
parlies to the deed have mutually agreed to 
admit as true it u an estoppel upon all But, 
when It IS intended to be the statement of one 
party only the estoppel is confined to that 
parly and the intention is to be gathered from 
construing the instrument The recital however 
cannot operate as against a third party 1933 P 
708 19PLT 42i = t938 P 431 The 

onus of establishing facts giving nse to estoppel 
rests on the party pleading it 1924 PC. 212 
There can be no estoppel on a point oflaw 21 
A 285, 20NLR 162, 30 C 883, 35 M 
75 , 44 M 421 fPC ) , 1929 PC 32 , 140 I C 
687=1932? 267 .?« 17B 1 C 288=1938 

L. 868 Dispute between co-opcrativc society 
and Its member referred to arbitration under 
Society s b>c-law — Byelaw making award final 
and not open to appeal — Soaety cannot challenge 
validity of bye-law and claim nght of appeal 
168 IC. 483=39 PLR 46 o '=»937 L. 673 
Where a municipality owing to some mistake 
failed to recover a particular tax, it cannot be 
pleaded that they arc estopped from rccovenng 
U, when they later on make attempts to collect 
It The plea cannot enable a defendant to 
escape from a statutory obligation 1939 N L.J 
265=1939 N 195 Counsel waiving objection 
as to hnutaljon does not estop his client from 
raising the same 178 I C 288=1938 L. 368 
See ebo 1938 R 376 The question as to what 
IS the proper basis for the valuation of a suit 
under O 2 i,t 63 of the C P Code by an 
unsutee^ul claimant whether it is the amount 
of the decree sought to be executed or the value 

of the property sought to be proceeded against, 

u one of law and a party who has acted in the 
lower Court on one bam is not precluded from 
maintaining the contrary in the appellate Cour^ 
55A.3«5='933A.24q(FD) If m a wwd- 
under O 21. f 58 a P Code, the decree, 
bolder omits to raise the plea that proceeding 
oucht to be under S 47, Ci P Code, and not 
under O at, r 58, be u not thereby estopped 
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A intentionally and falsely leads B to belie\e that certain land belongs to A, and thereby 
induces B to buy and pay for jt 

The land afterwards becomes the property of A, and A seeks to set aside the sale on the ground 
that, at the time of the sale, he had no title He must not be allowed to prove his want of title 


NOTES 

from pleading that m defence in a regular suit 
filedunderO 21, r 63 1934A 699 Acqmes 

ccnce in an invalid and illegal objection does 
not bind the plaintiff or prevent him from 
exercising his right 1933 S 258 Nor does 
estoppel anse where statement is due to a 
mistake, e g , a policy began by stating that A 
bad paid die company a certain sum by way of 
premium Htld, that the existence of these 
words in the policy does not prevent the company 
from asserting that the premium was not in 
fact paid 1934 R 343 Sit aho 1938 A WR 
16=1938 R D 4 IV’here in enhancement pro 
ceedings relating to a holding, the landlord, 
misled by the patwan’s entry, described the 
tenant as also the tenant of an adiacent piece of 
fallow land, he u not, on that account precluded, 
from contesting the status of the occupier and 
from bringing a suit that the defendant was 
not a tenant of the fallow land 14 L R 68 
(Rev) = i7RD 6a IVhcre certain payments 
by way ofbazaar dues are made by the defendants 
m Ignorance of their legal position that cannot 
estop the defendants from quesuoning the right 
of the plaintiffs to recover such dues Further, 
there can be no estoppel against a statutory 
provuion 190 I C :43=i94oAWR (CC) 
357— 1940 O A 746-1940 OWN 782—1940 
0 409 There can be no estoppel where a 
man misconceived the legal effect of an order 
which was of no legal force 27 hlL J 465 
Where tivo penons not eligible for marruge 
live as husband and wife, the marriage not being 
valid cannot be supported by an estoppel 
Opinions on the legal effect of an adoption is 
not a “thing” within S 115 46 P R 1912 

= 13 1C 482 No estoppel against a statute. 
1937 PC 114, 40CWN 341, 146 I C 482 
= 1933 O 542 (FB) , 15 PLT 661 = 1934 P 
666 (FB), 52 I A 126=52 C 408=49 M LJ 
136 (PC ) , 49 C 507 , 2 R 459 19 M 200, 

44 M 187 , 38 M 519 , 38 B 709 , 22 C W N 

894, 36 C 920 1930 N iqt , 1929 M 622, 

56 a 252 , 53 B 676 58 I.A 58=10 P 481 

=60 MLJ 441 (PC) 58 C 1453, 12 L 
367 , 27 A L.J 889=115 I G 642 , 21 B 309 , 
7 SLR 58 But see 15 p 589=1936 P 417 
(SB). 1937 PC 114 ,930 O no 

promise not to eject against the express provisions 
of law cannot operate as an estoppel 1940 
RD 239=1940 A.WR (BR.) 144 When, 
therefore a mortgage is void under the law, 
there is no rule of estoppel which prevents the 
mortgagor from pleading and proving the fact 
of the mortgage being void 11 OWN 1571 = 
19359.*“* • 79=«9370 431 ILR 

(1938) A 714-1938 A 418 (FB) (Different 

allegauons as to nature of same mortgage 

Simple or usufructuary) See also 38 CWN 
459 = »934 C 537 (Co-operaiivc Societies 
Act) , 1929 M 622 (the mandatory provisions 
of S 36 Stamp Act) . 1930 L 1034 (Puniab 
Land Alienation Act ) 

CoKstMT DECREE — EsropPEi. — ^Test — Thc test 
for determining whether there « an esto;^ 


in any particular case in consequence of a decree 
passed on a compromise must depend upon the 
answer to the question “ Did the parties deade 
for themselves the particular matter m dispute 
by the compromise and was the matter expressly 
emb^icd in the decree of the Court passed on 
the compromise or was it nccessanly involved 
in, or was It the basis of, what was embodied in 
thedecrec’*’ (35 M 75, Rcl on) 1941L116 
A compromise m contravention of provisions 
©flaw cannot operate as estoppel 1936 RD 
565 But where in a deed, the term which is in 
contravention of the statute is separable, the 
deed is void in respect of that party only, and the 
rest being severable, estoppels may anse m 
respect of the parts which are good 63 C L.J 
52=1936 C 774 A party u not bound by his 
lawjersadmissionon apointoflaw iiCWJf 
341 , 94 B 363 , 1938 R 376 , 1038 L 868 ; 
•939 L 364, J 939 L 303 ItisvsellMtabbshed 
that a representation on a question of law docs 
not amount to an estoppel 195 I C 428—1941 
P 276 Fstoppel by conduct, «r 80 I C ^ , 
15 A 119 22 A 83 , 18 C VVN 420 , 40 A 
214, 15 CWN 7|> (PC) , 1927 M 1066- 
29 LW 220, 55 M 40-139 IC 684^63 
MLJ 116 See also 140 IC 610— 34 oow 
LR 1252, 42 PL.R 249, 1939 MLR 229 
(Civ), 10 OWN 58, ioO\VNaor,ru 
R R 5*. J3t IC 669-1931 M 

334 (principle of the doctrine stated) Estoppel 
by acquiescence, see 33 C L J 82 , 29 B 560 , 
4t C 77> . * L 258 , 2 P L J 600 , 1927 O 
89 Ibtd 66, 6t lA 18— 12 R 13^36 

CWN 337 66MLJ 239 (pa), irOWN 
379=1934 O 178 There is a duUnction 
between acquiescence and mere quiescence 
1936 A MLJ 81 

Estoppel dy silence — See 6 CLJ 6or , ^ 
CLJ 604, 9 A 413, 32 C. 359 See also 
31 U 566 (PC) A penon is not justified in 
keeping silent when he is aware that another 
person has encroached upon his land and is 
erccling a costly building He will be estopped 
by his conduct from claiming possession of the 
area encroached upon by demolition of the con- 
struction erected thereon 4rPLR 573 See also 
1940 O 164 Silence may amount to acquies- 
cence if It K an omission to act according to the 
circumstances of a parbcular case Where a site is 
sold with a condition attached that it should not 
be used as a shop but it u allowed to be used as 
a shop by the first vendee and his successors and 
the shop w even re built without any objection 
being raised by the vendor, the latter is estopped 
from raising the objection subsequently 4I 

PLR 133 An admission inferred from conduct 

docs neither amount to an estoppel nor is a 
conclusive proof of the matter adimtted, but it is 
certainly a strong pnma faeu evidence and may 
be condusive when not rebutted by any w- 
dence 1939 MLR 229 (Civ) 4Vherc after 
an order for ejectment under S 6* Oudh 

Rent Act for arrears of rent, the landlord files 
a fresh suit for arrears of rent, it operates as an 
admission 00 the part of the- Zamindar that the 
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vendee 150 IC 968=|{)34 L. 304 (1) 
delimd&nt is his tenant in spite of the previous Estoppel is purely personal 14 C 406 , 1928 

decree for his ejectment and operates also as A 459 See also 1937 A 710 (Agreement to 

an estoppel under S iij against the landlord abide by statement of third party — Binding 

seeking execution of Ins ejectment decree I9|i nature of such statement — Right to challenge — 

RD 415 Estoppel by omission tPl J iG, Estoppel), 20NLJ 200 (non enhancement of 

24 OWN 2G9 t5 303 No estoppel by assessment of Government land, if operates as 
representation of an act to be performed m the estoppel against Government ) Equitable es- 

fiiture 39 BomL.R 1257=174 67=1938 toppel See 37 M 270, 25 CWN 29 (FB> 

B 148 Estoppel against a party cannot conlCT 48 A 363 58 C 368, 58 lA 91=580 1235 

jurisdiction on a Court when It had none 1931 60MLJ 538 (PC), 1931AL.J 653 

ALJ 7*5^*34^C 236 As bettveen parties No Estoppel aoainst statute — \Vil 1 in con* 

in pm Helieto there can be no estoppel 23 C travention of statute — Devisee acting upon it — 
962 , 33 C 9157 • SI C 551 (PC), 31 M 27 Dispute between co-densecs — Invalidity of will 
But tee 8 C WJ'J 6''3 , 32 MLJ 488, 36 — Bar in pleading See 1038 NLJ 181 See 

CL.J 391 No estoppel against infants 2^ eho 41 Bom L R 170 There is no estoppel 

C 616, 26 C 381, 1929 B 201-55 B 741 on a ttatement ef law 43 CWN 1037=1939 

Attestation v>.hen amounts to estoppel 49 C PC 201 (PC) Set els9 1940 O 409, 

334=42 MLJ 434 (PC) See also 43 C 876 1941 Rang LR 309=1941 R 231 . *940 

36 C 780 (PC) 37 A 350, 15? 721 = 17 AWR (BR)i44 There can be no estoppel 

P L T 697 Attestation of a deed by il«elf against an ael of the legislature IVhen therefore 

estops a man from denying nothing whales er the legislature has declared that no adopdon 

excepting that he has witnessed the execution tvould be valid without a registered adopuon 

of the deed It conseys neither directly nor by deed the plainufTis not cstopprf by her conduct 

implication mi knowledge of the eomcnis from disputing the validity of defendant’s adop- 

of the document, and it ought not to be put lion forwantofa registered deed 1939 A MLJ 

forward alone for the purpose of establishing 60 (C) See also 1941 R 234 The lest for 

that a man consented to the transaction which determining whether ihere is an estoppel m any 

the document elTects Of course, there may be particular ewe in consequence of a decree passed 

eases in which attestation is made m eircum on a compromise must depieid upon the answer 
stances when coupled with other esndenee of to the question “ Did the parties decide for 

consent and acqiuescenee in the execution of a ihemselies the pariicular matter in dispute by 

document it is relevant to the ruestion whether the compromise and was the matter expressly 

the attesting witness had knowledge of the embodied in the decree of the Court passed on 

contents and agreed to them 1937 PWN the compromise or was it necessanly involved 

144=17010 too5=!937 p 353 Attestation m or was it the basis of what was embodied m 

by minor— EfTect 1927 R 108 Attestation the decree’’ 42PI R 749 ILK (1940) L 

by legatee — Effect 8L 181 Apartycannot 3J2=I9|0 L 100, 1941 L 116 (Set also 

lake up inconsutent positions approbate or 35 M 75 Rel oc ) A emprmise entered into 

reprobate to the detriment of his opponent in eontravention of the provuions of law cannot 

15 C W N 724 16 C W N 736 , 1929 N 79 operate by way of estoppel as there can be no 

1930 A 15 Suit filed in Small Cause Court estoppel as against a state See also 18 PL.T 

—Defendant’s contention as to jurisdiction — 430 , 1936 R D 5C5 In case of a statute 

Suits represented on onginal side — Defendant enacted for the benefit of a section of the public, 

estopped from pleading that suit is Small Cause that 1% on grounds of public policy, where the 

1026 A 6G4 1930 A 15 (case of appeal) statute imposes a duty of a positise kind not 

Major allowing decree to be passed as minor as-oidable by the performance of any Famality 

— Estoppel to question decree in subsequent for the doing of the sery act which the party 

suit 48 A 661 Fsen if in S 115 the sverd suing seeks to do, it is not open to the opposite 

‘ person ’ includes minors the genera] intention party to set up an estoppel to prevent it This 

of adjective law of the legislature as to the nilc conclusion must follow from the circumstances 

of evidence in this section must gi>e way to the that an estoppel is only a rule of evidence by a 

particular intention of substanti>'e law in S 11 party to an action it cannot therefore avail 

of the Contract Act A deed executed by minors in such a case to release the party suing from 

u a nullitv according to Indian Law and that an obligation to obey such a statute nor can it 

It cannot be the subject of plea of estoppel as enable the opposite party to escape from a 

against the executant 31 Bom L R 340=1929 statutory obligation of such kind on his part 

D 201 See oho 45 C \N N go6 Minor cxe- It 11 immatenJ whether the obligation 11 onerous 

cuting sale deed representing himself as major or otherwise to the party suing* The duty of 

—No estoppel to plead insalidity of sale "3 each party is to obey law 1037 MIN N G63 

UW 521, 1934 M 560=67 M L.J 257 (case of =I<137 PC. 1 14 (PC.) An nltra tiret statute 

pronote executed by minor) P 130=1941 cannot be \-alidafed bi acquiescence but an 
F 433 >39 ^ ^ 718 = 1032 A 710 Set also 1026 acquiescing party may be estopped from ques- 

N 491, 9 I.. 7oi = I9‘'8 L Cog (F B ) , 1928 A noning it 1939 N 44 = 1039 N L.J 439. 

626 , 31 fkim L.R 3 l®'’t 9'’9 F 201 1036 C. Every body is supposed to know the law or at 

567 But the minor is liable to refund benefit least to has-e as much opportunity of knosving 

denied or make good loss sustained bs other the law as another so that a wrong belief on a 

party But not so where by uuig due diligence, point of law cannot stnctly be said to be caused 

the 1-endor could hate found out the age of the b% a nus r e p i csenta Uon on the part of another 

vendor and where, as a matter of fact ihe 173 I C. 091 = 1938 O NN.N 35i“t93®0 110 

vendee knew that a guardian had been appointed Duel am or EsrorrrL axn Ao^crticctc*, 
for the vendor and no fraud was committed on cht mcuai ms — Tbe doctnae of aeqiaeacroce 

aaM —818 
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II only another phase of estoppel The foun- 
dation of the doctrine of estoppel and acquies- 
cence IS that one party has made to the other 
representations svhich were intended to he and 
were in fact acted upon by that other spending 
money or doing an act which he would not ha\c 
otherwise done, which involved expenditure or 
a change of position In the cate of estoppel 
the material representations are active, while 
m the case of acquiescence the representations 
arc to be inferred from silence The docinnc 
of acquiescence also goes by the name of the 
doctrine of standing by If an owner of land 
finds another person trespassing upon his land 
and building on it , mere silence or inaction 
on his part at the time will not he sufficient 
to support a case of acquiescence Mere 
silence or mere inaction cannot be corutrued 
to be a representation To support a case of 
acquiescence there must be something more 
than mere silence or maction Inaction or 
silence in circumstances which acquire a duty 
to speak is the foundation of the doctrine When 
inaction or silence would amount to fraud or 
deception, then and then only can the doctrine 
of standing by or acquiescence be applied The 
party seeking the aid of the doctrine has to 
prove (il that he made a mistake of hu legal 
rights , (a) that he expended money or did some 
act on the faith of the mistaken belief , (q) that 
the legal owner or possessor of the legal right 
knew of his own nght which is inconsistent with 
the nght claimed b> the party rel>nng on the 
doctrine , (4) that the possessor of the legal 
right knew of the mistaken belief of the other, 
and (5) that the legal owner encouraged the 
other party m hi$ expenditure of money or m 
the other acts, either directly or by abstaining 
from asserting his legal ngiits 40CWN 1370 
"I936C 711 5rr d/se 1937 At 14O, 48LU 
go8 (Representation as to authority of widow 
to adopt) , 1937 O N 330—167 IC 870— 
1937 O 226 1937 OWN 252*=i67lC 414 

*“*937 0 263, 38PLR 931 = 1936 L 700, 
15P 721 — 17PLT 697— 165IC 98 Acquies- 
cence which will deprive a man of his legal 
nghts must amount to fraud A man is not to be 
deprived of his legal rights unless he has acted 
in such a way as would make it fraudulent for 
him to set up those rights 1941 OWN 1021 
= 1941 O 611 A person though not a party 
to the litigation that effected a division of holding, 
has nevertheless profited from it and has all along 
abided by i(, cannot later on seek to question 
the division of holding on the ground that he 
was not a part) to that litigation 1941 A W R 
(Rev) 924=1941 OA (Supp) 798=194 iRD 


LquiTABLE ESTOPPEL — \’oid lease — ^Tenant 
putting up structures bona fde — Right to value 
thereof 37 CIVN 473=1933 C 612 See 
ebo 170 IC 9t4=i937 ALJ 783=»937 A 
512, 1937 OWN 352 = 1937 O 263 No 
plea of equitable estoppel can be mainiained 
against a statute 152 IC 508=18 RD 590 
As to part performance, s« 39 M 509 (PC), 
42 C Col , 40 W 1134 One’s own fraud 
cannot be pleaded 1929 A 237 Fraud com- 
mitted upon creditors Judgment debtor is 
estopped. 1930 M 298 Admissions do not 


operate as estoppel but they must be explained 
by persons making them 1929 L 748 The 
mere fact that the purchaser from the guardian 
of a minor of properties belonging to the minor 
look a letter from the minor stating that there 
was necessity for the alienation does not estop 
the minor from impcaching the sale, so long 
as It IS not shown that the minor caused or 
permitted the vendee to beheve that necessity 
existed 115 IC 175 (2) = i92q N 211 Co- 
sharer intending to sell sharc-^ther co-sharer 
refusing to purchase — Right of pre-emption not 
assented — ^Vendee induced to purchase — Failure 
to give notice under S 14, Agra Pre cmption 
Act— Other co sharer is estopped Where cer- 
tain members of a Hindu joint family, who were 
fully aware that the suit mortgages had been 
attached and put to sale in execution, did not 
raise any objection to the attachment or sale 
fftlit, that the conduct of the member consututed 
a clear representation to the decree-holder and 
auction purchasers that they had no objection 
to the sale and that they could not sue to set 
aside the sale 10 OWN 58=1933 O 166, 
1929 A 531=51 A 820 See abo 27 A.L.J. 
526, 16 Mys L.J 32=42 MysHCR 669 
In a land acquisiuon proceeding, the owner of 
land received compensation for the use of the 
minerals under his land by the Government for 
the constniciion of a bndge It » no estopwl 
against the owner suing for declaration of bis 
nght to the remaining minerals aAer the com- 
pletion of the bndge 8 P 742 Pnor transferee 
allowing subsequent purchaser to build on land 
— ^Negligence of pnor transferee to take neces- 
sary steps to protect himself— Estoppel to asser 
iionoftitle 6R 643— igsgR 17 The mere 
attestation of a deed by a party does not otop 
him from asserting that he had not the know- 
ledge of the contents of the document or that 
he was not bound by the recitals in the docu- 
ment, But if the person attesting asserts the 
facts that are stated in the document he is 
estopped 116 IC 716, 54 MLJ 254 See 
abo 107 1C 20=1928 PC 20 (PC) T)ic 
attestation by the reversioner of an alienation 
by the v«dow cannot be taken as presumptive 
proof of necessity where the document con- 
tained no recital of the purpose for which the 
money was required 145 IC 862 = 1933 M 
637=65 MLJ 262 Attestation docs not fix 
an attestmg witness with knowledge of the 
contents and is no estoppel 9 L 224 Abo 
•933 L 55t = J4 L 369, 145 IC 746=1933 
L 703. 3OPLR 4i6=i65lC g97=i936L 
978 I *937 P 353 \Vhere an attesting witness 
IS present at the transaction and attests the 
deed having heard its contents he is estopped 
from challenging the right of the transferee 
150 I C 765—1934? 93 SeeaboisP 721 = 
17PLT 697=165X0 qC Company assessed 
to company’s tax by Muniapahty— Letter by 
company s agent to Mumcipal Council assuming 
validity of assessment — Suit questioning the 
legality of the assessment — Miantainablc — No 
estoppel 1929 M 146 (2) = io8 IC 216 
Party is taking advantage under partiuon estopp- 
ed from setting up plea of impartibihiy 1929 
C 577 Person not included m the cause title 
but dainung to be party, taking steps for 
securing some relief to himself He is estopped 
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from contending that he was not made a party 
192O M 690 Wicre consent orders in two 
suits were intended to stand or fall together 
quant, whether it is possible for one of the parties 
to the orders to stand by the order in one suit 
while rcpudiaiint; the order m the other 1929 
PC 289=57 M L.J 429 (PC) For purposes 
of estoppel, an order by consent, is as efTecme 
as an order of the Court made otherwise than 
by consent In other words the only difference 
between an order made by consent and one not 
so made is that the first stands unless and until 
It is discharged by mutual agreement or is set 
aside by an order of the Court the second 
stands unless and until it is discharged on 
appeal A consent order, even where il has 
been obtained by fraud or mistake, is not a 
nullity The order stands until ii has been 
effectisely set aside (Ibid) A party to a 
consent decree is estopped from going beliind 
the terms to which he has voluntarily submit 
ted on the ground that the decree was wrongly 
passed 26 SLR 395 Also /« 13 L 70 
1932 L 20t Fstoppel by conduci — Mortgage 
amount tendered by purchaser of equity of 
redemption — Refusal to accept — Interest ceasing 
to run — Claim to recoser interest — Mamiam 
abdit) 29 L W 220=56 ML J 255 W'hcrc 
a lease was executed by the Nawab m contra* 
senlion of the Munhi^abad Act hilJ that he 
was not estopped from denying the sahdiiy of 
the lease 56 C 252=1929 C 433 l<ea$e 
contrary to B T Act — Lessor's plea of insahdiC) 
—Maintainability 192O C 156 Void ahe 
nation of khoti land to mortgagee— Mortgagor 
can resile land sale 53 B 67C— 31 Bom L.R 
770 Although the transfer or property for an 
immoral object n soid, still m a suit 
for the recot cry of ^ the property by the 
transferor, htld the principle of equity 
enunciated in Ajnst t Jenhns, L R tC Eo 275 
would pretent the Court from giving aid to a 
person guilty of immoral conduct to reeoter the 
properl) on the ground of public policy 35 
Jk>jnL,Jl 3-l5 = }p33 B jop A purthaser of 
mortgaged property at a sale in execution of a 
decree is estopped from denying the talidiiy 
of the mortgage if the mortgagor himself could 
not be permitted to deny its talidity 130 I C 
C95 (36 A 141, Foil), 15 P 721 = 17 PLT 
^ 7 =iG 5 IC 98 Ftidence — Inadmissibility 
of, by reason of pnor decision— No estoppel by 
reason of 1929 P 32 Estoppel agatmt 
a Mahant whether can be got nd of by a suit 
brought by him formally in the name of idol 
56 M I«J 636 Where (n a usufructuary mort* 
gage deed the recital states that the plaintiff 
IS mutwalh of the waVf the property of which 
IS the subject matter of the mortgage and the 
document is acted upon and possexsion is trans* 
ferred and sums of monc) are recosod by the 
plaintiff, the document amounts to a repre- 
sentation that the plaintiff as irutwalh is com- 
petent to make that transfer and he is therefore, 
estopped from den)tne its \Tdidits 1935 A U 
217=1031 A \N R 275 "'here die wife 
acquiesced m her husband s acts and allowed 
him to deal with the propem as his own and 
denied benefit therefrom, ktlJ, that she could 
*1®* be pe t nu tted to turn round and unpura 


the transaction 7 MysL-J 112 Father pur- 
chasing and recording property in son’s name, 
u not estopped from pleading that it is not the 
son's, if the party pleading estoppel knew or 
would on inquincs, have known that it was 
acquired with the father’s money ILR (1936) 
N 65=16510 350=1936 N 185 Permitting 
another to build on land— Suit to recover pos- 
session of land built upon is not maintainable— 
PlaintifT estopped only entitled to a fair rent— 
Rule in Ramdm \ Djson, applied 31 Bom 
LR 1310 Ste also 1937 O 226 A pre- 
emptor, partv to suit by village landlords chal- 
lenging sale — Sale conferred by compromise 
decree — Estoppel 33 C IV N 90 (P C ) Where 
there was no evidence of any detnmcnl to the 
appellants as a consequence of the silence of the 
respondent or which had caused the appellants 
to alter their position in any way and there 
was no conduct amounting to a representation 
intended to induce a course of conduct on the 
part of the appellants Held that there was no 
question of estoppel 163 I C 295— 44LW 128 

= 1936 P C 193 (PC) A mere silence cannot 
operate as an estoppel unless it is established 
that there was a duty to speak iig I C 882 , 
28 N L R 227= 140 1 C 390= 1932 N JC5 , 148 
I C 54<>“35 C " N 344 - «Q 34 P C 83 (P C ) 
Ste olio 1937 M 158=168 IC 642=44 LW 
859 Case where the Collector sent a letter 
intitnalmg to the mortgagee that the entire debt 
has been paid off the mortgagee did not infonn 
the Collector that a portion of the debt )*et 
remamed unpaid Tenant making grave on 
abadi — Zamindar’s tenants standing by and 
not objecting— No acouiescence 1929 A 386 
= 115 IC 628 Widow making gift of her 
deeeased husband’s property to her daughter 
and daughter’s husband jointly — Daughter ac- 
ouiescing for less than 12 years in the position 
tnat her husband was co-otvner of that property 
does not consutute estoppel so as to depnxe her 
resersionary right 1929 M 467 Where a 
house IcB by a Hindu father u mortgaged by 
his son and the tvidow of the deceased has signed 
the mertgagr deed after hraroy* jts ronimls 
and as token of consent the widow has acquiesced 
in the transaction to the extent of surrendenng 
her nghts of residence and maintenance, she is 
estopj)^ from claiming those nghts against 
the mortgagee igp Pesh 17 Acceptance of 
benefit— Corrpromtst detrtt — Money paid under 
— Party repudiating other terms— PermissiMity 
‘^jPL.R 3 t 5=>934 L. 423 5 'rr efre 42 P L.^ 
61 = 1940 L. 100, 42 PL.R 749 Where an 
amendment of plaint is allowed by the Judge on 
paj-ment of costs, the acceptance of the costs 
by the defendant without protest pretludrt 
him from contesting the saliaity or the order 
Per tret Hilliomj, J (Chest, J , teetra) Cl C. 
433=38 C."_N 488=1934 C.554 A party 
can challenge the s-alidity of the fomp»romise, 
when he has not taken ads-antage of the benefit 
thereunder 1928 C. 334 Av «Zio I L.R (1938) 
aC.2C6 = 42C.\V 701 = 19380,500 Double 
remedies— Election of one— ^toppel as to the 
other retnedv 192O S 40 Where a run has 
an election betwxm sesTral ineoosatrnt courses 
of action he will be corJlned to that which be 
first adopts ; the cleetioo if made wiii the 
fajowledge of ficti, « la nse-lf bending Tbe 
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election must be, howc\er, a voluntary act, 
not forced upon him by circumstances over 
which he had no control and notwithstanding 
his protest 5q C i46+=*^6 OWN Q5«i In 
a subsequent suit lor rectification of the instru- 
ment of guarantee, held, that, having elected 
to take their chance of succeeding upon the terms 
of the instrument as it stood, the sureties were 
estopped from rcagifating the question on the 
basis of the very ground which they had waived 
on the former occasion 59 C 985=10^2 C 
889 Where a party has asserted a certain posi- 
tion m a previous litigation, he cannot agitate 
the matter on the assumption of fresh fact 
against persons who were parties in the previous 
suit J06 I C 484 See also 40 P L R 24^= 
*938 L 525 As between the same litigants 
one party cannot defeat the claim of the other 
by a plea netrativing a contention ads'anced by 
him successfully in a former suit A party who 
has obtamed an order of the Court and has 
succeeded under it cannot after he has enjo>ed 
a benefit under that order say that it was valid 
for one purpose and invalid for another 144 
IC50ssig33S nq J4 L R a8i (Rev ) 

■sty RD 404 Inconsistent pleas — Fxccution 
proceeding— Nature of property— Prior state 
ment of judgment-debtor — Binding effect 150 
1 C 141^1934 A 430 Husband and wife — 
Party once affinning mamage cannot subse- 
quently obiect to It 30 BomLR 523=1928 
B 279 ^Vhe^e the ancestor of a reversioner 
had admitted the execution of a sale deed by a 
Hindu widow who was a pardanashin lad> but 
her knowledge and undentandmg of the docu 
ment was nowhere admitted the reversioner 
was not estopped from pleading want of proper 
undentandin<' of the transaction by the execu 
tant loOUN 147=19330 170(2) The 
facts that the reversioner to the estate of a widow’s 
husband had received some items of property 
from the widow in consideration of relinquishing 
his reversionary right to the remainder and 
that his son himself inherited those items which 
the father had received could not operate as 
estoppel against the son from questioning the 
subsequen* alienation by the widow in fas-our 
of others 1933 M 637=65 MLJ 282 Re- 
versioners cultivating under the alienees from 
the widow and getting contribution from 
them for building a common well and such act, 
\vhile widow IS living is insufficient to establish 
admission of alienees’ title 1928 L 6 The 
Official Receiver is not bound by the admission 
of the validity of a mortgage executed by the 
insolvent by some of his creditors nor is he 
precluded on that account from applying under 
sec 54 to have it annulled as a fraudulent pre- 
ference 34 PLR 436 1933 L 344 An 
executor who has entered upon his duties as 
such IS estopped from pleading immunity Ironi 
his obligation as executor, on the ground that no 
probate has been taken out by him 59 M L.J 
596 The question of the proper construction 
to be placed on a deed is one of law and there 
can be no estoppel by a pleading of law a 
OWJi 1052 Where m a probate proce^ng 
a dupute as to genuineness of the will Was 
referred to arbitration and no objeeuon as to 
the award was taken but in appeal the point as 


to illegality of the reference to arbitration was 
raised, held, that the point could be raised and 
the doctrine of estoppel was not applicable 
1930 A 840 Son joining in sale-deed by father 
in Ignorance of legal rights whether estopped 
Are 1927 A 83B Sunni Mahomedan conveying 
more than third of the estate by will — Attesta- 
tion by heir — Whether estopped 6 R 542 
There cannot be any estoppel on a point of 
law going to the jurisdiction of the Court 1928 
L 6ixi Person taking possession of property 
as mutawalli — ^Vakf discovered to be void — 
Person estopped from saying property was his 
1928 C 130 See also 1939 L 63 Though by 
reason of havmg accepted certain benefits under 
an ckramama wrongfully disposing of properties 
belonging to a vvakf, a minor may be estopped 
from questioning the validity of the ckramama 
in his personal capacity, it docs not preclude 
him in the capacity of mutawalli to sue for the 
recovery of the properties of the endowment 
wrongful!) disposed of under the ckramami 36 
C ^V N 972 A Burmese vvnfe refrained from 
making any claim m her husband’s fiajnn pro- 
perty but referred to if as her husband’s property 
and attested the morlgage deed, and made pay 
men! of interest thereon /feld her conduct was 
definitely calculated to induce the mortgagee to 
believe that she had no interest whatsnever in 
the land and that she cannot subsequently come 
forward and claim that she has an interest m 
mortgaged property and that the decree obtamed 
by the creditor is inoperative against that 
interest 1934 R 17 Where during the life* 
ume of the mother, the daughters who were in 
possession effected a partition of certain proper- 
ties and the parlies enjoyed the properties in 
puRuance of that arrangement but its vaLdity 
was sought to be questioned after the death of 
the mother by the executants themselves WtW. 
that they were estopped from doing so 1930 
A 687= 1930 A L J 688 Conduct — Adoption 
made under settlement deed — ^Validity of adop- 
tion— Party bnnging about settlement and adop- 
tion, if can question 153 IC 102 = 1935 M 
141 A mere presence at an adoption or a 
mere acquiescence in an adoption does not 
create an estoppel, so as to preclude the per 
son present or acquiescing from challenging 
the adoption afterwards, when there is no 
representation made as to any matter of fact 
on the strength of which the act of adoption 
can besaid to be made and especially when 
the parties are labouring under a mistake of 
law 39 Bom L R 599 As to estoppel by 
conduct, xrt also 1940 Bom 242=42 BomLR 
443, 1940 Cal 60, 1940 Lah 100=42 PLR 
61 An estoppel does not arise against the maker 
of a promissory note, by the mere fact that 
after discharge by satisfaction at or after 
maturity of the note, the piece of paper or 
“waste paper” which once had but has lost its 
negotiable quality is left with the payee and he 
passes It off on others as if it were still a negoti- 
able instrument 1933X1300=64 MLJ 241 
Where pcRons to be su^ are majoR a suit 
broughtwithout their knowledge against them 
on the footing that they are minoR 11 wrong, 
and the guardian ad Itlem appointed to represent 
them has no legal standing to act for them in 
the suit and his admission of liability is not 
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binding on them Such p*rsons if they were 
not aware of the suit until after the decree m 
the suvt was passed are not estopped from con- 
testing the validity of the decree e\en »f they 
became aware of the execution proceedii^ and 
did not come fonsard to prosecute tbeirclaims 
then 1938 R 468 

Lanblord Aun Tevaxt — Ste 1939 Pat 29$ 
The acceptance by the landlord of rental 
uniform rate does not by itself raise any estop- 
pel against the landlord, because there is no 
representation thereby that it would confer 
permanent tenancy on the lessee 58 B 419= 
SSBomLR 359=1934 B 194 Where in rent 
receipts given by the agent of the Zamindar, the 
tenants are described as occupancy tenants, in 
the absence of evidence to show that the agent 
had power to confer occupancy rights, the 
Zamindar is not estopped from asserting that 
the tenants had no occupancy rights LR 3A 
517 (Rev) .rrrahoi93g RD 135 1941 RD 
678 In order that a tenant may raise the plea 
of estoppel as against his landlord, there should 
be a representation believed in by the tenants 
and in the second place it must be a case con 
sistent with the document under which the 
tenaneywas created Where the alleged repre- 
sentation was contrary to the terms of the 
document between the parties, held, (hat the plea 
of estoppel was not available 37CW’N 643 = 
1933 G 683 See aho 1937 R D 356, 1936 R 
D 34i,igsoRD 488—1940 OA 1017 The 
naming 01 receipts in the ordinary course of 
Dullness by a landlord to his tenant is not an 
admusion of such a formal and deliberate 
character as to present the former from deny- 
ing the relationship of tenancy L R 4 A 
174 (Rev) Where a Zamindar took naza- 
rana and admitted the tenant into land pend- 
ing the execution of a tease deed, he is estop- 
ped from denying that he had admilted the 
tenant into the land with the mtenlion of 
giving a lease L R 3 A 543 (Res ) The 
fact that a registered lease was not gisen 
does not affect the question L R 3 A 343 
(Rev) Seeolso 16 R D 518, 1940 RD 334= 
1940AWK (DR) O5, 1940 RD »97=«940 
AWR (BR) 65 Tenants recorded as oceup- 
ancy tenants by order of Collector and ireaira 
as such for over a8 )ears — Subsequent suit for 
declaration that they sscre only statutory ten 
ants — Non maintainability 14 L.R 135 (Res ) 
BI7RD 174 See elio 1941 R.D 4i5-*i94i 
A W R (Rev ) 475 l^andlord and lenani — 
Estoppel — Suit for rent — Money decree — hxeoi- 
tion proceedings taken as if the decree s\as a 
rent decree— Objection to the form of execution 
proceedings not taken by the tenant— Effeet— 
Tenant not barred from contending afterwards 
that the decree ssas only a mone) decree — No 
estoppel rig I C. 883 ^eeabetgsgRD 135 
— 1939AWK (BR)I49 .i^Te^ent to pay 
enhanced rent — failure to register as required by 
Agra Tenanc> Act — ^Tenant conUoumg to pay 
rent— No estoppel from asserting in a subsequent 
proceeding that rent was payable only on the 
old scale 13 R.D 859 Cos-enaat against 
aliesuuon— Transfer recognised by lessc*'^ — 
Effect, tgag C. 338. Venaaaeat lease of 


vatan lands — Succeeding vatandar receiving 
rent for ratifying lease — Suit in ejectment — 
Estoppel 31 BomLR 218 Set also 
*93® P 435 Though a tenant can never be 
estopped from claiming occupancy rights iq 
respect of land in an estate by reason of the 
Statute Jie will be estopped from saying that 
(he land is an estate If he has previously 
taken it on the fooling that it is not an estate 
It may be that the estoppel extends only up to 
his surrendering vacant possession, after he 
surrenders, he may agitate any question he 
likes But he cannot keep the possession which 
he obtained by representing Aat he will not 
claim the land to be in an estate 119 I G 577 
— 1929 M 529 Grant of permanent lease by 
holder of ganti interest — If estopped from saving 
that he was mere ryot — Purchaser at execuuon 
sale IS not estopped 1928 C 87 Landlord 
allotving exproprietary tenant to continue in 
possession after ejectment it estopped from 
denying siatus of the tenant 14 R O 502, 15 
R D 39 A usufructuary mortgagee cannot 
deny the title of the mortgagor and set up 
adxerse posstssion unless he actually leaves the 
holding and enters under a different status 119 
IC 568-1929 A 305 Mortgagee not to 
question mortgagor’s title — Hindu widow effect- 
ing mortgage for 99 >ear$ — Same cannot be 
impugned by mortgagee — Widow to be pre- 
sumed to deal With properly as owner 1938 B 
380—114 1C 377 here a mortgagor refused 
possession when according to the terms of the 
contract he was bound to give possession, the 
roorigagor is precluded from asserung that the 
property is not liable to sale in satisfaction of 
the mortgage debt iiCIC 214—19391, 289 
See also 41 M 259 (F B ) “Where a person ao- 
miu his character as mortgagee in cml suit, he 
cannot subsequently in a revenue suit plead 
that he was not mortgagee but a proprietor 15 
RD 9] See also 14 LR a8i(Rev), 17 RD 
404 A muafidar who has mortgaged hismuafi 
plots cannot assert against the mortgage his own 
want of title 1928 O 336 A penon creating 
a charge or a mottgaee « estopjw from laying 
that he is not entiilea to create the charge or 
mongage on the property 31 Bom L.R 439— 
119 !C 186=1929 B 337 Although if a 
person went into possession of properties m 
pursuance of the directions contained in a will 
conferring a life-estate on him, he may be es- 
topped from denying the title of the remainder- 
man, a person w ho entered mto possession after 
his father a death witliout any title at all cannot 
be affecicd by any estoppel to which his father 
might have been subject, because bu father bad 
nothing to pass to him and he took nothing 
through hit lather The mere fact that be would 
have succeeded as heir to hii father if hii father 
had left am heritable estate does not make hmi 
a pnvy of his father for the purpose of the rule 
of ettoppcl laid down in BocrJ v Board, (i^a) 

9 Q,J5 U 48, 59 1.A 2^—1933 PC. 173—63 
M 1>J 336 (PC.) See on this sect-on also 193a 
A-I-J P C. 255-63 418 

(PC.) Estoppel by conduct —* Adoption— 
Widow acting m pursuance of power coetai&ed 
lawSlasd adopung bov— -Repraesutioa fvf 
eondtact— Cbasge <u poaiuen— Wwl buad la* 
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il6 No tenant of immovable property, or person claiming through such 
Estoppel of tenant, and of f'.S’ *e continuance of the tenancy, 

licensee of person in posses permitted to deny that the landlord of such tenant 
lion had, at the beginning of the tenancy, a title to sudi 

immovable property , and no person who came upon 
any immovable property by the licence of the person in possession thereof 
shall be permitted to deny that such person had a title to such possession at 
the time when such licence was given 


NOTES 

valid as such-^Widow estopped from question* 
ing validity of adop ion 1933 MWN 1148 
^ange of position — Family arrangement — 
Manomedan wife renouncing of rights of inhen 
tance — Binding nature of arrangement 10 O 
WN 201 = 19330 142 Omission toobject — 
Arbitration — Clause for reference in soidablc 
contract — Contract treated as valid and refe* 
Fence and award made— Subsequent avoidance 
of contract— Estoppel 1033 Sind aoy An 

agreement between the Government and a 
grantee under a sanad was based on theassump* 
tmn that the lands granted were Kadim Inam 
The grantee led the Government by his conduct 
to beheve that he accepted the assumption and 
obtained the benefit of a lower judi HtU, that 
the grantee was estopped from contending that 
the lands were not Kadim Inam 36 Bom L R 
1055 Cases relating to waiver ii R 79= 

i« ', 9 , =99-1933 R 5 J, 1933 L 546 s „ cUo 

171 IC 461 = 1937 P 359, 20 pJlj 
M utation proceeding— Offer to be bound liv 
oath— Deer^» navo/l n*. k-... n. ' 


n Vi — \jner to oe Dound by 

oath— Decree passed on basis of oath— Re open* 
r in Civil Court 151 1 C 973= 


ing of matter in uivij Court 151 1 C 971= 
1^4 A LJ 92-1934 A 300 Conduct— Plain 
un pemtting a wooden p'aiform to be placed 
before his shop — If estopped from objecting to 
erection ^building 1934 L 900 ^««/f<»i7 
f 350 1 he law of estoppel will not be invoked 

in lavour of a party who comes to Court with 
dirty hands, where a suit between two co 
tenants one ol whom claims to be sole tenant is 
compromised, and one of them subsequently 
** revives the matter the other 
"ii estopped from pleading the true facts 

18 R D 507 Where a defendant m his written 
statement in a former suit makes admission re 
garding the title of a co defendant in that suit, 
those admissions do not operate as estoppel in 
the absence of proof that the co-defendant owing 
k kk" acted in anyway in 

Which he would not have acted if the written 
statement had not been filed igo I C 6oq 
1940 Rang 136 The rule in this secl^ is 
not mo^td by sec. 43 of the Presidency Small 
Cause Couru Act 1940 M 7oo=(j94o) i M 
L J 605 pirnage of goods by Railway— Dc* 
cWation of value by consignor— Funng of rale 
of c^nage on bwis of declaration— Loss of 
goods— P ea that value declared not true value, 
if available — Estoppel 17 PLT 2^ 

Sec 116 — notes under sec 115 Scope 
and pnnciple of Ste 19 M 200, 37 A w 
(PCE,ia\C. 771. 11CI.T ,.c‘ 


gCj. 44 '^ 77 .. 35 C\J 


7 ._ Xr r e ^ Banning of the 

tenancy^- Meaning of isPatLT ^fo^iiyiA 
P 555 £««/«, 18/ I C 274 Section r,.p 5 ?,^ 
B immovable property only a 

R- 5V3-I917 E 94 It u ooly to^g 


tenancy 11 subsisting and the tenant u in pos* 
sasion, that a tenant cannot set up the title of a 
tmrd penon VShere, before the lease is to t^e 
cnect, the lessee discovers that the lessor had no 
title and lakes a new lease from the real owner 
and enters into possession thereunder, he is not 
stopped from den>tng the first lessor’s title 
('937) 1 MLJ 697 (rB) ^ro/wiyMisL 
1 Once a complete relationship of land 

lord and tenant is established, the rule of « 
loppel comes into operation and prevents the 
tenant from denying the authonty and title 
which he admitted to rest m the landlord who 
inducted him into possession of the land 73 
CLj 281 = 1941 Cal 408 A tenant cannot be 
permitted to show that in granting him the 
lease, the landlord acted as agent of another 
pe^n who was the real owmer, and that the 
liability to pay rent to the lessor cannot be dis- 
charged by payment to that alleged owner To 
so permit the tenant would be contrary to the 
rule ofesioppellaid down in S 116 53 LW 
49*»i94' Mad 6 o7»(I94i) i MLJ 354 
bee u6 only estops a tenant from pleading that 
at the time ofleasing the land his lessor had no 
title, if the lessor loses possession and the tenant 
becomes liable to another for the rent, he is not 
«topp^ from disputing his lessors claim. 1936 
R D 384 Sft elso 186 1C 274. »94«> AWR 
I*'*') '7' Sec tiSdoes not estop a tenant 
Irom denying the right as hii landlord, of 
person who claims to have succeeded to the 
landlord who put the tenant in possession 182 
' 533—4' PLR. 346=1939 L 49 See also 

•940 Lah 341 In a suit by a landlord for rent, 

It IS ojwn to the tenant to plead m defence that 
the title of the plaintiff has, subsequent to the 
TOcmenccmcnt of the tenancy passed to some- 
body else, and that as such he was not enuUed 
to the rent Sec 1 1 6 does not prevent a tenant 
Irom pleading that the title of the ongmal 
leswr has since come to an end 1939 A 
, J 9*3= >939 All 670 Party acquinng 
y adverse possession — Permissive possession 
wier no estoppel 1929 R 170 SecUon 
Dot exhaustive 32 C WN 867 Sec m 6 
does not deal or profess to deal with all kinds 
«.k or occasions of estoppel 

which may arise between landlord and 

tenant. It deals with one cardinal and sun- 
ple estop^l and states it first as applicable 
landlord and tenant and then as 
...k”v ** licensor and licensee, a distmction 
sn ooiroponds to that between the parties to 
action for rent and the parties to an action 
for use and c — 


. j , i~~ - tenancy still continuing, that it 
*“ P^Sinning at a given date from a given 


landlord It provides that neither a tenant r,„. 
•njr one clauniog through a tenant shall ^ 



S 116] 


The Enidence Act (I of 1872) 


2S4i 


NOTES 

heard to deny that that particular landlord had 
at that date a title to the propert> In the 
ordinary caae of a lease intended as a present 
denuse, the section applies against the lessee, any 
assignee of the term and an> sub-lessee or 
hcensee WTiat all such penons are precluded 
from denying is that the lessor Ind a title at the 
date of the lease and there is no exception even 
for the ca«c where the lease itself discloses the 
defect of title The pnnciple does not apply to 
disentitle a tenant to dispute the dmsaUet title of 
one who claims to base since become entitled to 
the reversion, though in such cases there may 
be other grounds of estoppel, r f , by attornment, 
acceptance of rent, etc In this sense it is true 
enough that the principle only applies to the 
title of the landlord who ‘ let the tenant in* as 
distinct from any other person claiming to be 
reversioner Nor does the principle apply to 
prevent a tenant from pleading that the title of 
the onguial lessor has since come to an end 
There is in English case law some auihonty for 
the view that a tenant is only estopped from 
denying his landlord s title if at the time when 
he took his lease he was not already m posses 
lion of the land Butin sec ii6 the Indian 
Legislature has formulated no such condition 
41 C\N N ia53=i937 PC 331 — (1337) 2 ML 
j 986 (P C 1 The mere fact that the lease m 
favour ol a lessee of land has expired does not 
disentitle him to tut hu tub Usstt and to elatm rtnt 
cr damagts/er lui end ettupalion from him when 
neither the lessee nor the sub lessee ha\e surren 
dered possession after such expiry A lessee of 
land » under an obligation to surrender posses 
Sion of the premises demised to his lessor from 
whom he derived possession and until he Ailftls 
that obligation, he 11 bound to pay his lessor 
either rent or damages for use and occupation It 
IS no doubt open to the lub-lessee to show that 
his title having expired he has surrendered pos> 
session Co the original landlord from whom his 
lessor derived possession or to a person claiming 
by title paramount In such cases no question 
of estoppel would arise, but when he is unable 
to plead a valid defence liis obligation to surren 
der possession, stwould not be open to him to 
resist his lessor s demand for damages for the 
use and occupation dunng the period he has 
been in possession until he surrenders posses 
Sion to the lessor Even though, therefore, the 
onginal lessee s tide may have expired, by the 
expiration of the tenn of his lease, until the 
sub-lessee shows that he has renounced the obli 
gallon of surrendering possession to lum by 
commencing to hold under some other person 
either the landlord of the original lessee (i^ , Ins 
lessor) or a person claiming by tide paramount or 
by delivcnng possesuon to him, the mere fact 
that (he onginal lessee s title has expired it no 
defence to a suit b) him against the sub-lessee 
for arrears of rent or damages for use and 
occupation 1937 M 47^“(t937) * M-LJ 5G6 
Ejectment suit b) landlord— Advene nghts 
claimed by tenant— Independent suit as the 
reroed> 192C C 546 35C.\N N Cji Sec iiG 
presupposes a provable contract of tenancy 
wiien there 11 no denial of the landlord s title 
but only a denial of a contract of tcnanc), the 
lection is not a bar There can be no estoppel 


on a matter of law 164 IC 557=19 N L.J. 
179=1936 N 174 If once the relation ofland* 
lori ar^ tenant is established between the 
parlies, the tenant would be estopped from du- 
putmg the landlord s title There are no words 
msec 116 to show th-it the tenant must be put 
into possession by the landlord m order to estop 
the tenant from disputing the landlord s 30 
BomLR 74 i = i 9'’8 B 360 139 I G 46=33 
PLR 799(2), 36 Bom L.R 1074 Sec 116 
docs not estop a tenant from deming the right 
as his lan'^lord, of person who claims to have 
succeeded to the landlord who put the tenant 
in possession >939 E 49 Wliere the rent suit 
IS brought by the daughters claiming to be 
hem to the leasehold rights alleged to be the 
stndhan of their mother, though the tenants 
cannot dispute the title of their mother at the 
commencement of the lease they can dispute 
(he dcnv'ative title of the plainlilTs It is in 
such a case incumbent upon the plaintilTs to 
prove that the leasehold rights m question 
were the stndhan of their mother and they are 
enutled (0 inhent the said nghts according to 
Hindu Law 1940 Lah 341 Sec 116 
of the Evidence Act only estops a tenant from 
disputing his landlord s title during the conlinu* 
ance of the tenancy \\ here the tenancy ongi« 
naied in a lease the estoppel continues even 
after the expiration of the period of the lease, 
unless the tenant has openly surrendered posses* 
Sion or has at least giv en notice to hts landlord 
that he claims under his own title But m the 
absence of evidence to prove that the tenant paid 
rent to the landlord after the expiry of the lease, 
or that the landlord assented to the possession 
of the tenant after the determination of the lease 
or (hat the tenant accepted the title of the land 
lord after that, it cannot be inferred that the 
relationship of landlord and tenant continued 
after such determination, and Art 139 of the 
Limitation Act bars any suit to recover posses* 
Sion from the tenant after the expiry of twelve 
years from the date when the tenancy was 
determined \\hen the tenant has proved 
(hat (he tenancy has been determined 
by efllux of time it is for the landlord to 
prove (hat any tenancy was created or arose 
after such date 176 1 C 64=46 l«^^ 8.(8 = 
1938 M 73 A tenant is not estopped merely 
b^ausc by the tenancy be acknowledges the 
title of hts landlord, and a tenant may alwayi 
explain and thereby render inconclusive acts 
done through mistake or misapprehension It 
It permissible to a tenant to deny his lessor’s 
title if It IS shown that be executed the lease in 
iRnorance 177 I C. 599=1938 R 227 
Tenant can set up his own title against ihira 
person though not against landlord 193a A. 
399 If a tenant dcures to challenge the till* of 
the landlord, he must quit the land 1928 R 
162 The leaaai is concluded for ever from 
ftlmc a suit on his title if a suit is filed against 
him la ejectment dunng the continuance of the 
tenancy and 11 decreed against him. 1928 R, 
162 If a terint has been let into possetuoo by 
a landlord he cannot deny and set up advene 
title so C.U.N 1335 34 B. 329, »8 'f 5*€, 

J t B 43=>9>7 B 120 10 ^ 1 C. 4»'“‘!>27 1- 

r6 Tenant cannot deny landlords title until 
and only untB be turrtsden potsmioa. loj 


/ 
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117 No acceptor of a bill of exchange shall be permitted to deny that the 
, r , draivycr had authority to draw such bill or to endorse 

bill of^exchange^^bailec or bailee or Iicciiscc bc permitted to 

licensee ’ ° deny that his bailor or licensor had, at the time t\hen 

the bailment or licence commenced, authont) to make 
Such bailment or grant such licence 

Explanation (i) — Tlic acceptor of a bill of exchange may dcn> that the 
bill was really draun by the person by whom it purports to have been draum 

Explanation (2) — If a bailee dciners the goods bailed to a person other than 
the bailor, he may pro\ e that such person had a right to them as against the bailor 


NOTES 

C 77*1 97 I C 992 i'Kche 1938 N L 1 317= 
1938 N 306,1041c 892, 55 M 601=31932 
M 298=62 MLJ 313, 1934 L 445 Where 
the defendant s father who held a shop as a 
tenant under the predecessor in title of the 
plaintiff fell in arrears of rent, and the defen 
dant undertook to pay the arrears and to 
execute a tarkhal it must be deemed that there 
was surrender by the father of the defendant 
followed by the defendant being let in to 
possession under the lease executed by him 
m favour of the plainulT The defendant, 
IQ such cireumstances is estopped from denv 
log theutle of the lessor 1937 OWN 40s 
1937 O X13 clso 42 C \V N 1032 
However defective it may be tenant boldine 
over u in no belter position 6 R 637 See 
ttlif 32 C \V N 867-1934 C 499 The tenant’s 
atoppel operates even after the termination of 
the tenancy and even though the defendant is 
sued as a trespasser {Ibid ) Where a person 
in pcKsession of land executes a kabuUyat, he is 
bound by (be kabuliyat and estopped from chal 
Icnging the title of his landlord unless he can 
prove fraud misreprcsentaiion coercion or 
' 0935 OWN 449 Foil) 17, ic 

84-1937 OWN 1030-1937 O 505 Where 
lease was executed through ignorance or fraud 
no estoppel 1926 C 720 If the lessor loses 
possession and the tenant becomes liabi- to 
another for the rent, he is not estopped from 
^puting his lessors daun 1936 R D 384 
No estoppel in case of tenant ended aciuallv or 
constructively by true owner 23 L W 206 A 
tenant may dispute his landlord s Utle if he 
^ paramount or if under 
threat of cvicuon by a party having a tale 
f»r^ount he has attorned as tenant But if 
the tenant has atiorned voluntarily, he a estop 
* tide 1934 M 

197 66M LJ 355 Where however, if Uforc 
f ‘'S’” discovers 

a ^ u “ay ,how that he dfd 

so through Ignorance, mistake or the like no 
898=1934 R 139, 1937 

P 27— 167 1 C 14**19370 503 — 1Q37OVV 
1030 or that the contract of tenant ,$ vmd 

1928 B 265 Such a tenant may set ^ adv^ 
possession against new landlord without lurren- 
denng possession to him 167 Ig 141—1937 


P 27 Mere attornment after prcuoas p sses 
Sion as proprietor ssould not raise ntoppel 
1928 P 284=11310 703 Penons aitoming 
to lessors as tenant cannot question title of 
lessors 1927 C 941 See also 19370 500 
(•0|i) I M LJ 554, 26 AL.J 1255=110 IG 
376=1928 A 650 Lessors also are estopped 
from denying validity of lease 19'’6 C 6S2 
Verbal lease for more than one >ear — ^Tenants la 
possession— Liability for rent— Invahd ty of lease 
—Effect of 148 I C 684—1934? 3^ 
tenant is inducted on a land by a person the 
tenant cannot question the title of that penon 
who has so inducted him on the land. To' 
tenant is thus estopped forom raising the ques 
lion that the person letting hnn into p® 
session IS merely a benatnidar 630763"*:' 

I C 46B-40 CIS N 460-1936 C 93 SMCisi 

41 M 461 , 24 C 411, s6 MGJ 597i 
5O C 1371-19310 167 , 36 BomL.R 
As to beensee s estoppel, ett 39 C 439 • .4* ^ 
262 See also 60 LA 297—60 L 9* 


,A 297*» — 

The represenumeJ “ 


MLJ 103 (PC) -r - 

interest of the lessee are wtopp« f«m queu« 
sng the title of the lessor, es « 
bad not been inducted on the land b) tne 


lessor 42 C W N 1032 Adverse P«»5esaon 
not be set up by the tenant against the bndl 
45 IC 656,301c 218 Plea of title m third 
person see 7 G \S N 596 , 15 M U 3® “ 
a suit in ejectment where the defendant r 
on the utle of a third party having no owe 
litle^ to rely on, it 13 always open to the 


to displace the title of the p>enon so set up 


by 


showing that he was a party to the began® 
which has negaUved that Utle 
Would estop or bar the person whose nti« 
up must also bar the person pleading ,, 

whether the estoppel is by^rccord, deed 

1937 MWN 299=193,7 ,^ort 

mortgagee cannot deny the ude of “S 
pgor on the date of the mortgage ^ 
however, open to him to assert that on “ 
of the mortgagor, persons who lus 

under the Hindu law did not 
occujjancy rights in accordance with tne ^ 
nilcs laid down in Act XII of i83t *” ,,,3 
414=1930 A 108 flbasSbW 266^'^ 
M635 53 LW 492 = (t94') ,« 

Soo 116 merely states that the hce"^ Lt 
not to deny the title of the licensor It ^ 
state that every license is revocable at “ ^ 
stance of the lessor Consequently the 
ts not prevented from assertiog that n 
not be turned out 7R 617 (aloV 

Sec 117— .y«36B 455=t*‘®, “Y* u 

• ler and customer). » « 


pel ^tween barier 
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CHAPIER IX 
Of Witnccses 

iiO All persons shill be competent to testify unless the Court considers 
thit they arc pre\cnted from undcrstinding the ques- 
WTio ma> tesiif) tions put to Utcm, Of from giving rational answers to 

those questions, by tender year', extreme old age, disease, whether of body or mind, 
or any other cause of the same kind 

Explanation —A lunatic is not incompetent to testify, unless he is prevented 
by his lunacy from understanding the questions put to him and giving rational 
answers to them 

I IQ A witness who is unable to speak may give Ins evidence in any other 
manner in v\hich he can make it intclligble, as by 
Dumb witnesses writing or by signs , but such writing must be written 

and the signs made in open Court Evidence so given shall be deemed to be oral 
evidence 


NOTES 

open to the defendant to show that the si!;na 
tory was in reality acting for an und sclosed 
principal, whether the defendant is a drawer 
or an acceptor it? I C i6o 1939 Sind 173 

U8 Scope OP Sectiov —S ec 118 sug 
Kcsts that in India the rule generally is m 
favour of the admission of all the evidence ol 
doubtful character ihouah the weight lo be 

attached will be a matter for the 
eretion 31 I C 97G- lO Bom L R aCC Where 
a young child is called os a witness ihe fim step 
for the Judge or Magistrate to take is to satisfy 
himself by questioning the child that it is a 

competent witness within the rneaning of^ 

118 ' 1039 Rang 40a Sec 118 vests in the 
Court the discretion to decide whether an 
infant is or is not disqual fied fo» be a witness 
reason of undemanding or lack of understand 
mff but this discretion must be eaerosed m a 
wdicial manner No doubt the proposition 
that the competency of the 

stand and give rational answers sliould tested 
bv Court by mterrogalmg him before his wa 
mmation is cwmmcnced, u not quite justified bv 
he provisions of the section But such a course 
should be pursued "here the circumstance 
of the case make it plainly desirable 43 C 
W N 1117 Witness ma> be competent wi* 

out being compellable Jrr Field P 40a (6ih 

V Test of competency is that vvitn^ should 
be able to understand questions put to I im 102 
I C 34tl»8 P E.T 59t «9a8 , tOS® 

Smd 120 (undcntanding IS the sole test of com 

netenev) Evidence of child or minor of tender 
Uan thouch taken will out solemn affniut«m 
b admissible m evidence though such e« 
dence must be received with the due care a^ 
cautmn But the Court must U satisfied 

Sfore teceiving the testimony, if ihewit^ .s 

'5 517-<I M!^11C.K 

iii -nr ol »Kh d»r, !.<>■ 

ccu-w 


Bom L R 36*) 16 B 359 16 M 105 , 10 A 

207 3l*LT 619 CC I C 73 41 M 365=34 
M LJ 460 1928 L 903 1930 L 337 Should 
not be examined if unable lo give relevant in 
formation Notwilhstanding see 5 of ihc Oaths 
Act a child s evidence is not inadmissible merely 
on the ground that no oath was administer^ 
toil Sec 13 of the Oaths Act governs such 
cases 22 IC 737=’38 M 550 kV hen two 
persons though accused of complicity in the 
same offence are tried separately, each 11 a 
eompcieni vviiness al the trial of ihe other, 
though the case routd be different if they are 
Ined together 45 C 720=22 CWN 405 
Evidence of husband to disprove access on the 
question of legiiimacy of child bom during 
wedlock 38 M 406 = 25 MLJ 59 j As 
lo competency to tevtify of a person whoisun 
able to understand oath and its significance, ift 
10 O C 337 = 7 Cr L J Cg , 20 Bom I R 305 
Police officers as VMtnesvfs 6 CrL.R (Cr)i 
Accomplice evidence HPR 1901 (Cr ) Lvi 
dence of witness illexally pirdonea by police 
iG B CGi^Rat 776 Srealso 19 B 3C3 Unless 
there IS something shown against the wilness, 
his evidence should not be discarded merely 
because he IS related to ihc party when > e is a 
roan who /^nma fatu must be regarded as reipecc* 
able and reliable 145 I C 330=193311 iCa 
Sec J19 — 5rf 5 O C 246 S tigapphesio 
the case of a witness who has taken a religious 
vovv of silence and gives his evidence in wniii g 
to questions put 10 him It is not the praciire 
of tl e Courts to force any man to art ri ntr ary 
to bis religious convictions so long as I it acii 
are legal and if a v>itnesii rrivxn f t'uJi 
him to speak the Court w ill riot compel i iin lu 
ipeak and he must be deemed ' uiialj.e lu 
speak within the mearung of S iiy Ihe 
evidence of such a witness given ami ulru 1 1 
wnui% in open Court u properly lalen a J 
•1 not inadmiiuUe 20 Fat iVb a 

witness IS so deaf and dumb i! at 11 1> ■ , >1 

ble to make turn understand I le ; 

to him, in cToss-exammatijn te ea i t<' a 
competent witness and lui rsa'ti f J f 
oug^ t to be i^ck out and a t •> > f J 
•oleiy oa las evidence taught la leq ' J , 
IC. 655— 1911 hLW.N too 


f 
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120 In all civtl proceedings the parties to the 
Parties to avil suit, and suit, and the husband or tvife of any party to the suit, 
their wives or husbands shall be competent Witnesses In Crimiml proceed- 

“da '”™° ‘"S* Rgmnst any pcison, the husband or -wife of such 

person, respectively, shall be a competent witness 

121 No judge or Magistrate shall, except upon the special order of some 

Court to which he is subordinate, be compelled to 
Judges and Magistrates answer any questions as to his o^\•n conduct in Court 
as such Judge or Magistrate, or as to anything which came to his knowledge in 
Court as such Judge or Magistrate , but he may be examined as to other matters 
which occurred in his presence whilst he was so acting 
Ultalral’oni 

(а) A, on his trial before the Court of Session, says that a deposition was improperly taken 
by B, the Magistrate B cannot be compelled to answer questions as to this, except upon the special 
order of a superior Court 

(б) A IS accused before the Court of Session of having gi\ cn false evidence before B, a Magis- 
trate B cannot be asked what A said, except upon the spcaal order of the superior Court. 

(e) 4 is accused before the Court of Session of attempting to murder a police officer whilst 

on his trial before B, a Sessions Judge B may be exammed as to what occurred 

122 No person who is or has been married shall be compelled to disclose 

any commumcation made to him during marriage by 
Communicaoons dunng person to whom he is or has been mamed . nor 

marriage shall he be permitted to disclose any such communi- 

cation, unless the penon who made Jt, or his representative m interest, consents, 
except in suits between married persons, or proceedings in which one roamed person 
IS prosecuted for any crime committed against the other 

NOTES evidence being given The consent must be 

Sec 120 Illustrative Cases — \Miere the express sy PR (Cr ) 1913— 19 IC 1004 
husband in divorce proceedings relied on (be The restriction in tec tia is not one that can 
birth of a child as evidence of adultery, be waived or that a Court can relax, so that 
under secs 118 and I30, E>Tdence Act, his disclosure by a widow of certam commumca- 
evidence as to non access was admissible 38 tionsmadeto her by her husband immediately 
M 466^25 M L.J 394 A child born ii before his death cannot only be not compelled 
months after the marital intercoune between its but should not be permitted at all 23 I C 
parents had ceased, is illegiuraate {Ibid) A 511^40 C 691 Under sec 122, the consent 
person against whom arc launched proceedings to the evidence bemg given cannot be implied 
for order for maintenance under sec 488, Cr P It u incumbent upon the Court to ask a party 
Code, IS competent witness on his own behalf against whom the evidence is to be given 
in such proceedings 18 A 107 See abo 16 whether he or she should consent to the 
C 781,5 PR 1914 (Cr), yCPLR *27. »9 evidence being given and not to admit it 
PR (Cr) 1903 unlcsssuch consent isgiven 171 IC 529=38 

Secs 121125— As to the principle ofthe CrLJ 1089=1937 R 347 No statement of 
sec 121, see 3 A. 573 On this sec. 121, see an incnininating nature made by the appellant 
also 3 M at 177, 2 Weir 777=6 MHCR as to her under sec 302 to her 

App 42, i2CrL.J 277=10 IC 917, 20 C husband could be received m evidence 1923 

857 I- 40 (to PR 1914, Foil) See abo 27 1 C 

Scope of Sections — Questions menUoned 664=34 PR 1914 (Cr), 14 CrLJ 273=19 

in secs 121, 124 and 125 arc not baned IC 705 A womans confession to her 

The witness has simply a privilege of refusing husband is inadmissible m view of sec. 122 
to answer them and a Magistrate may warn An olTence against a person m the section 
the witness of his pnvilege But he cannot does not include an offence against a son 
disallow such quesuons 10 I C 9i7=i2Cr though it may cause grief to the father 10 P 
LJ 277 As to whether a Judge can be R (Cr) 1914, 25 I C 525 Communication 
witness in a case ined by himself, see 4 B by an arbitrator to his wife shortly before his 
L.R. (Cr ) 15, 20 ^V R (Cr ) 76, 2 C 40*, death that he accepted bribe IVom a party can 

Ibid 23 W R (Cr ) 60 23 C 328, 24 C be permitted to be disclosed only if sec 122 is 

167, 19 M 2C3 loBHCR 81,28c 7®9» 5 iulfilled 1930 I 280 (2) On a trial for 
C VV N 846, 4 C N 604 7 W R igo breach of trust by a public servant, a letter of 

Sec 122 Scope or Section — 22 M i the accused to his wm found by the pohee was 
**3, 35 Bom L.R 174= *933 8 i53 held admissible against him in evidence 22 

Appucation op Section — Before admitting M t 
evidence under sec 12a, the Court should ask Secs 122 and 123 — See 45 L W 470= 
live party against whom the evidence u to be (1937) i MLJ 613 
given whethw he or she would consent to the 
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123 No one shall be permitted to give any evidence derived from unpub- 
lislied ofliaal records relating to any affairs of State, 
^ afTain of except with the permission of the ofRcer at the head 
' of the department concerned, who shall give or with- 

hold such permission as he thinks fit 


NOTES 

Sec 123 — ^The privilege in respect of offi 
aal and State documents from production m 
Court IS a narrow one, most sparingly to be 
exercised Scope of privilege pointed out 35 
CWN 1121-61 ML.J 913 (PC) Forihe 
purpose of sec 123 the Court cannot be invited 
to discuss the (question if a particular docu 
ment falls within the description of ‘‘an un 
published olhctal record ” The decision of the 
public officer concerned is final on that ques- 
tion (8Q.B 255, 48 C 304 1930 M 342, 
Foil ) 8 Mys L J 474 Departmental enquiry 
papen are not unpublished doeument relating 
to affairs of State Set t6i IC 668=1936^] 

25 

Secs 123 and 124 Plblic aFricea CLanr 
mo pumixca — Ditty op Court — Where a 
public officer declines to produce ceriam docu 
ment, claiming prmlege under secs 123 and 
124, It u for the Court trying the suit in which 
the documents are required, in the first 
instance to satisfy itself that the documents 
relate to any State affair or that thetr produc- 
tion will be detrimental to public interests and 
It IS not for the public officer to decide 
whether the documents are privileged The 
privilege regarding production of documents is 
a narrow one and the mere fact that their 
production is likely to prejudice the Crown s 
ease IS no reason for their non production iCi 
IC 668^1936 N 25 Statements made to 
and recorded by n Forest Range OITIcer in 
the course of an investigation into an offence 
under the Madras Forest Act do not relate to 
any affairs of State nor can thev be said to be 
communications made in official confidence the 
disclosure of which would be injunous to 
public interests No pnvniege can be claimed 
in respect of such statements under secs 123 
and 124 and there is no reason why the record 
of such investigation should not t>e made avail 
able to the Court which tries the offence under 
the Act It will be for the Court after per 
using the statements and eonsidenng the objec- 
tions as to iheir admiuibility whether they are 
admissibleor not 1937 M W N 3I2 — 45 L.\\ 
4700(1937)1 M L.J 613 Where the Slate IS not 
a party, the following rules gov em the question of 
production of records claim of privilege etc— (1) 
All documents called for must be pr^uerd (2) 
In case ofState documents the pnv tlege should be 
clauned by the witness who it summoned to 
produce them, (j) When objeoioo is ulen 
the Court cannot inspect the document but can 
take other evidence to determine its nature 
(4) Ordman1> it is enouRh if the liead of 
the department cerufies that it refen to an 
affair of state (5) The Court need not 
accept It at final but m»y require funber 
evidence (6) If the Court decides that 11 
»* not pnvtlfged, the document should be 
tendered in evidence (7) If ibe Court con- 
nden it a State documest, it cannot be ad- 


nutied jn evidence unless wth the permis 
Sion of the head ofthe department, 1938 N 
358 The accidents register kept by a medical 
practitioner u not a privileged document, and 
a hlagistratc cannot therefore refuse to cause 
production of the same 1939 MW,N 1128 
(a)=50 LW 796=1940 Mad 240 Under 
sec 123 It IS only when the document deals 
with affairs of State that privilege can be 
rightfully claimed under the section The diary 
of a foot constable who was shadowing the 
movements of a suspect could not possibly be- 
come an affair of the State within the accep- 
ted meaning of the tvords 188 IC 
PER 484=1940 Lah 217 
Secs 123 124 and ]£2 — Sec 162 deals 
with the production of documents in answer 
to summons and it u obligatory on a witness 
so summoned to produce the documents called 
forbv the Court he has no right to determine 
whether the documents shall be produced 
When produnng them it is for him to claim 
privilege, if the documents are privileged and 
It IS the duty of the Court to determine whether 
the documents shall be admitted and exhibited 
Secs 162 and 123 protect the discovery of 
documents relating to matters of State There 
IS difference between a pnvate witness called 
upon to produce documents and a public officer 
summoned to produce public record Sec lai 
IS more particular and la>s down the rule of 
public policy and the limits within which the 
production can be withheld m other vvrords, 
the character and quality of the pnvilege The 
condiuon precedent to or the test of pnvilegc 
under sec 124 is that the communication was 
made to the public officer m official confidence 
The question is primarily 10 be decided by 'he 
Court before whom the privilege IS claimed It 
should be claimed at the earliest opportunity, 
and It IS futile to claim the pnvifeges at a late 
stage when there has already been a disclo- 
sure of the document given in charge of the 
Court 41 Bom I.R. 391 = 1939 Bom 237 Sf* 
also I L.R (i940)Nag 280 
Secs 123 126 Scort or Stenovs — Ques- 
tions refenwl to in sees 123 and 126 should be 
disallowrdby theMagutrate to I C. 917 — 12 
Cr EJ 277 Where the accused s demand for 
permission 10 peruse the complaint merely to 
ascertain the name of Uie informer is denied, 
the non-production of the complaint is not im- 
proper Iwl privileged under see 125 The 
disclosure of the name of the informer wiJ) be 
contrary to sec 123 37 I C. 5|-l8 Cf L.J 

70. Siatrmmtj in departmental enquiry into 
briber) case 16 C.W.N 431 • 13 Cr L,j 44^ 
^Vhere letters addressed by the head of a 
department reach the addressee those le'tm 
Vvi^i not be unpuUished dacumenti vsitiun 
fbe meanjftg of see and the Cs>uri wcadd 

he entitled to see the dotvment* and deode 
u^er sec I » t ti their ad m iis.Ia.iTr 15^3 
1- *57" * I I C. CSj Coeamiejcatwta brtweea 
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124 No public officer shall be compelled to disclose communications made 
to him jn official confidence, when he considers that 
Offiaal communications public intereits would sufiTer by the disclosure 


NOTES 

ministers of State 27 B i8g, 3a M 62 As to 
production of State records to winch protection 
ofthisseclion does not extend, r« a Weir 781 
An entry in a posting register kept by the Cus 
toms department showing the sections to which 
officers arc posted, is not a State document for 
which privilege can he claimed under sec 123 
or 162 45 I G 284 A statement made by n 

subordinate officer to his superior regarding 
the apprehension ol an accused person sviihm 
the hearing of various other people is a rele- 
vant fact and is admissible under sec 124 45 
IC 284=22 OWN 45! Statements made 
by witnesses in the course of a departmental 
inquiry into the conduct of police officers arc 
not privileged under secs 123 124 or 125 15 

IC 77=16 OWN 431 Ibc Magistrate IS 
bound to call for them under sec if 2 and to 
allow the accused to cross examine the witnesses 
under sec 155 on the statements made whether 
they arc in favour of the accused or against 
them {Jbid) Sec 163 entitles ih- prosecution 
to make use of them if they turn out to be not 
in favour of the defence 15 I C 77=16 C 
WN 431 The question whether a certain 
document shall be given in evidence orwithheld^ 
in a case where oujection is taken to its pro 
duction, must be decided by the public officer 
concerned and not by the Judge If the objee 
tion II taken by the proper person, the Court 
will not go behind tc 119 IC 718 Sualso 
178 I C 982— 1938 A\\R (CC)t40 
Sec 124 — Su notes under sec 123 See 
alM6BomLR 131 (1911) 2 MWN 369, 2 
Bom L R 329 7 C \V N 246 For the purj oses 
of sec 124 communication has to be made to 
the public officer svho considers that the public 
interest suffers by its disclosure It is for the 
Court to decide whether or not a particular 
document for which privilege is claimed was a 
communication made to a public officer in 
official confidence and if the Court decides that 
It was so made, then it has no authority to 
compel the public officer to produce it for the 
public officer himself is the sole judge as to 
whether its disclosure would or would not be in 
the public interests Where the statement con 
tamed in a document was not intended to be 
made public, it must be said that it was made 
in official confidence It is not, however, 
enough for the public officer to merely claim 
pnvUege He must apply his mind to theques 
non whether public interests are likely to suffer 
by the disclosure of the contents of the docu 
ment called for, and only if he considers 
that public interests would suffer by such 
disclosure, would the Court grant privilege 
41 BomLR 391 = 1939 Bom 237 It is not 
proper for an authority claiming privilege to 
claim pn» liege without considering particular 
papers and then coming to a decision whe 
ihcr privilege should or should not be claim^ 
1761c 982 = 1938 OUN i3M°^>939 O 
65 The most reasonable construction of the 
term ‘public officer’ in sec 1241s to be partly 
derived from the section itself He « an 


officer with public as opposed to private duties 
who received communications made to him 
in official confidence of such a nature that 
disclosure in certain cases would injure the 
public interests The Court of Wards, for the 
purposes of sec 1241s to be considered as a 
Government office and its officers public 
officers 178 IC 982 — 1938 O N 1354= 
>9390 65 Sec 124 18 desgned to prevent 
the knowledge of official papers beyond that 
circle that which would obtain knowledge of 
them in confidence whether the confidence was 
express or implied As the object 11 to prevent 
the disclosure of things not knowm outside that 
circle which is in confidence, the section has 
no application when once there has been a 
disclosure to what may be called a member of 
the public to whom the contents of such papen 
has not been made known in confidence 178 
1 C 982 = 1938 OWN 1354 Resolution of 
Government containing opinions of Government 
officers whether pnvileged 99 I C 293=21 
BomLR 1213=192611 593 A Magistrate 
Vvhocamc across a document during trial of a 
criminal case consulted the first Magistrate and 
declined to allow the document to be produ 
ced on ground that it was a document of State 
Held his action was correct 22 NL.R 34 
Tlie law requires that before privilege is claim- 
ed the head of the department should have 
the document m front of him should give his 
attention to the matter, should weigh care 
fully whether the privilege should or should 
not be claimed, and unless he is satisfied that 
affairs of State are concerned he should not 
claim privilege for a document or withhold 
from a Court the means of judging whether a 
particular witness s statement is true or not 
true It IS true that the head of a department 
has an absolute privilege on the point, it 
is for him to decide whether the matter 
IS one m which privilege should be claimed 
or should not be claimed, but it would be good 
to follow the practice of the English law, namely 
that some indication should be given to the 
Court as to why privilege is claimed or what 
affairs of State are involved in the matter 
Without such indication, there is always 
a danger that the Court may draw an adverse 
inference from the non production of the docu 
ment The Court is entitled, according to the 
orcuirstances of each particular case, to draw 
an inference adverse to the party claiming the 
privilege 188 IC 717=42 PLR 484=1910 
Lah 217 Correspondence between President 
of Municipal Counal and Secretary to Govern- 
ment IS privileged Nor could secondary evidence 
from the President be got 6 Mys L J 453 
Whether President of the Municipal Council is a 
‘ public officer ’ {Ibid ) A confidential report 
submitted as the result of a confidential inquiry 
held under the orders of a railway officer to 
enable him to take departmental action, is a 
pnvileged document falling wuhin the purview 
of sec 124 of the Evidence Act Nor is such a 
document admissible under any section of the 
Evidence Act 28 S L R 274 Whether sUUOn 
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^[125 No ^^^glstr'lte or police officer* shall be compelled to say whence 
he got ^^y information as to the commission of any 
Inormation as to com offence, ^nd no revenue-officer shall be compelled to 
mission of oitcnccs t r* 

say whence he got any information as to the commis- 
sion of any offence against the public revenue 

Explanation — “Revenue-officer*’ in this section means an> officer em- 
ployed in or about the business of an^ branch of llie public revenue ] 

126 No barrister, attorney, pleader or vakil shall at any time be permitted, 
unless with his client’s express consent, to disclose 
communica communication made to him in the course and for 

the purpose of his emplo^Tnent as such hamster, 
pleader, attorney or vakil, by or on behalf of his client, or to state the contents or 
condition of any document with which he has become acquainted in the course 
and for the purpose of his professional employment, or to disclose any advice 
given by him to his client in the course and for the purpose of such employment 
Provided that nothing in tins section sliall pvotcct from diselcsucc — 

(i) any such communication made m furtherance of any [illegal]* pur- 
pose , 


(2) any fact observed by any barrister, pleader, attorney or vakil, in the 
course of his employment as such, shomng that any crime or fraud has been com- 
mitted since the commencement of hjs employancnt 

It IS immatenal whether the attention of such barrister, [pleader]*, attorney 
or vakil was or was not directed to such fact by or on behalf of his client 

Explanation obligation stated m this section continues after the em- 
ployment has ceased 


ICC REF 

*This teclion wai iubsututed by Act III 
of 1887 see I 

* All the privilffff* which a PohceK>niccr 
has under see is<) of this Act have been 
conferred on a ^mmandant or Second in 
Command of military pol ce m Burma srt 
the Burma Miluaty Police ^ct (W of 1887) 
sec 13 Burma Code Set also the revasw 
edition of the Act as mod hed up to isl May 
iDck) printed by the Covemment of Burma 

•Sub'iiutrd for the word criminal by 
Act Win of 1872 see 10 

* Inserted by tbtd 


NOTES 

master of Stale Rails ay is a public oflicer 6 
OWN 037—1920 O ^43 Statement* made 
to a station master of State Railway not made 
in ofTicial confdencc is not pruilescd 19-9 O 
543 The Atjent of a Railway Company 1* not 
a public oTicer as defined m sec 3 (e), C P 
Cmc all! ouch he has power under »ec 131 of 
the Railways Art to arrest certain persons for 
ofTences cotrimitird on the Railway He cannot 
therefore object to produce doetment* in Ins 
possession under sec i'*4 43 C \N N C64 

Sec 125 Score ato OajtcT or nit 
Section — Spc 1 35 rests upon pol cy and it pro- 
tect* the name of a spy or nfjrmant not the 
nature of the inf rmaiion and it has no app 1 
cation to an inf rmant w'o a fwa-tv 

information and therebv ini laies cnmnal 
proceedings. Tl u rv.le u eleaiK appj cal e 
to irambhr? case* so I C. 70“ iC Cr lIj 44* 
In criminal prosecutions the wiine**!-* i*>e 
Crcn\Ti are ^nviJeped fromd sclo»trii •hetl'^rrel 
thrcMjh vshifh tl ey rec n vTd or commur ca ed 


information But this pmotege cannot be 
claimed by a detective 42 C 9S7iai9CWN 
676 

Sec 126 — Sec 1261s not restricted only to 
oral communications made to the pleader by 
tbcclicnt but evtends also to facts observed by 
the pleader m the toune of and for the purpose 
of his employment and he is not bound to d s> 
close them without the consent of the client 
is2 JC 161—1934 L a6g The pnvilrRC 
alTorded to a leeal adviser under sec isG 1* ofa 
scry Imited cl aracicr It protects only such 
coTimi n cations as are made to the lepal adv ser 
in confdencc m ihc course and for the purpose 
of his employ mem And if il e communication 
II rot made in confdencc then communication 
II m no seme pnvoleijed 1933 Sind 47 A 
failure on the part of a client to claim pnvilege 
when I e IS under cross-examination does not 
amount to exprr-i consent jfivm by him to 
I IS lecal adv ver lo disclose a rommunicaiion 
wl ch IS ot’ erVM c pnvolrrrd under the section. 
{litJ) Tb ere IS no pnv lege to communications 
made Lef re il e creation of the reUtioriJ ip of 
pleader a^d a client Where two person* I avC 
a dispute about a claim made bv one of iliem 
upon tie oiler and both seek the help ofa 
pie-d-r and one of them male* a itatemrot 
tl e pleader ll c 1 aterrenl tc 
by . 


o made to the pleader 


ore of lie panits is adiriiuL.e Ibe tnt 
liwlet’ef t’ e cor-Turirai on i* made 10 !..< 

witness nl s character of legal advirfT lu^er, 
,n order to attraascc 1 C the rorve-umea jom 
tv I'epartv loIis p’eader must locce ide-— iL 
vS C. I3"n- 1032 C. I4S. but ‘be mere pr^ 
Jioceef i r^i cf cben s *pe<iA-r wl« lucb 
frseivdi ortx-w more or less d e aame pta. a4 

PC h -JC E does not d-sJVT «?33 
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lUtatnUions 

(a) A, a client, says to D, an attorney — I have comnutfed forgery and I wish you to defend 

me " 

As the defence of a man known to be guilty u not a cnnunal purpose, this communication u 
protected from disclosure 

( 5 ) A a client, says to B, an attorney — I wish to obtain possession of property by the use 
of a forged deed on which I request you to sue ” 

The communication, being made m furtherance of a criminal purpose, is not protected from 
disclosure 

(c) A, being charged with embezzlement, retains B, an attorney, to defend him In the 
course of the proceedings, B obsenes that an entry has been made in ^ r account book, charging 
A with the sum said to have been embezzled, which entry was not in the book at the commencement 
of hu employment 

This being a fact observed by in the course of his employment, showing that a fraud has 
been committed smee the commencement of the proceedings it is not protected from disclosure 

127 The provisions of section 126 shall apply 
Section 126 to apply to jq interpreters, and the clerks or servants of hamsters, 
interpreters, etc pleaders, attorneys and vakils 

128 If any party to a suit gives evidence therein at his own instance or, 

otherwise, he shall not he deemed to hase consented 
Privilege not waived by thereby to such disclosure as is mentioned in section, 
volunteenag evidence ^^6 ^ and, if any party to a suit or proceeding calls 

any such hamster, [pleader]', attorney or vakil as a witness, he shall be deemed 
to have consented to such disclosure only if he questions such hamster, attorney 
or vakil on matters which, but for such question, he would not be at liberty to 
disclose 

129 No one shall be compelled to disclose to the Court any confidential 

communication which has taken place between him 
Confidential communica legal professional adviser, unless he offers 

tions Vfita legal advisers i_i_ ^ 

® himself as a witness, m which case, he may be com- 

pelled to disclose any such communications as may appear to the Court necessary 
to be known m order to explain any evidence which he has given, but no others 

130 No witness who is not a party to a suit shall be compelled to produce 

_ , . , his title deeds to any properly or any document in 

“"y property as pledgee or 
' mortgagee, or any document the production of which 

might tend to criminate him, unless he has agreed in writing to produce them 


LEG REP 

* Inserted by Act XVIH of 1O72, sec to 
NOTES 

Sind 47 There must be a definite charge of 
fraud and something to support the charge 
before the claim of pnvilcge can be overruled, 
and the legal practitioner can then benghtly 
compelled to answer the question with regard to 
the condition of the document at the time 
that ji was in hu possess on 744 I C, 775= 
1933 6* (2) The Court cannot ruleout 

the evidence of a counsel as inadmissible on 
the ground of the incompetcncy of the 
counsel to be a v.itness 24 IC 165—12 
Cr L J 429 On this section ste also 3 A 
91, 28 B 263 , 4 Bom 376 4 Bom L R 
460 12 A L J 285 Where a Hindu v^ow 
applied through her pleader for a succes 
lion certificate to the estate of her husband 
and the same Was granted without the produc 
tion of the will tl e contents of which had been 
disclosed to the appl cants pleader and in a 
later proceeding tl e pleader v\ai sought to be 
examined with reference to the will MJ that 
as the pleader, became acquainted with ihewill 
In the course of and for the purpose of hii pnv 


fessional employment he was pnvileged under 
sec 126 The circumstance that the widow was 
Willing to tender the will in Court or that lU 
contents had otherwise been made known was 
entirely immaterial 31 BomLR 1046=1929 
B 414 Communications between a prosecutor 
in a Crown case and his attorney are not 
pnvileged 27 S L R 72— 1933 Smd 47 There 
IS no protection afforded by the Evidence 
Act to a doctor as such It is his duty 
to assist the Court in every way possible 
and to disclose to the Court all the infor- 
mation in his possession relevant to the matter 

m issue 55 A 134=1933 ALJ 14=1933 A 
56 

Sec 127 — Protection to interpreten u of 
peculiar importance in India as there are so 
many races speaking different languages 26 
C 53=2 C W N 649 

Sec 129 — 5 ’« 4 B 576,28 453, n C 
655 • *1 C 392 2gBomL.R 414 

Sec 130 — ^\ilness present in Court, if cm 
bceompelled to produce document Sfs 12 Cr 
*50,14 CLJ 120 Effect of non pro- 
duction 15 CLJ 7=17 CWN 108=13 
I C 120 
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wth the person seeking the production of such deeds or some person through whom 
he claims 

igt No one shall be compelled to produce docu- 
IVoducUon of documents ments in his possession, which any other person would 
>><= entitled to refnse to produce tf they tvere tn ht, 
produce possession, unless such last mentioned person consents 

to their production 

132 A witness shall not be excused from answering any question as to any 

matter relevant to the matter in issue in any suit 
”n “ih™ or tn any civil or criminal proceeding, upon the ground 

answer Will ennunate answer to such question will criminate, or 

may tend to directly or indirectly to enmmate, such 
wntness, or that it will expose, or tend, directly or indirectly to expose, such witness 
toapcnaltyorforfeitureofany kind 

Provided that no such answer, which a witness shall be compelled to give, 
Proviso shall subject him lo any arrest or prosccut’on, or be 

proved against him m any criminal proceeding, except 
a prosecution for giving false evidence by such answer 

133 An accomplice shall be a competent witness against an accused person , 


NOTES 

Sec 132. — ‘ Compelled to annver ^eeiion 
meaning of 98 SLR 951 ~ 152 IC 316= 
1934 Smd 114,41 Cr L.J 48 The compulsion 
contemplated m the proviso to sec 132 it some 
thing more than being put into the box and 
being sworn to give evidence the compulsion 
may be express or implied It is not necessary 
that the compulsion must be in any set form 
of words or that the asking for protection 
should be in a particular form If the witness 
is made to undertand that he must answer all 
questions svithout exception, it would amount (o 
compuliion If he hesitates to answer and the 
Court tells him he must answer the question 
the hesitation and the direction of the Court 
to the Witness to answer would bring the wnt 
ness within the proMso [52 M 4‘^2 (437), 
Foil] tg39RangL.R 479=184 IC 566=12 
R-R t59=t939 R»ng 37t A witness must 
claim the benefit of the protection afforded by 
sec 1 32 before he makes the statement m respect 
of which a question is subsequently raised 
40 A 271=43 IC 823, 1928 N 58 His 
status, motwe, etc go a great way to determine 
his criminal responsibility {Ibtd) Unless a 
person objects to any question the answer to 
which IS likely to ennunate him be cannot be 
said to have been compelled to give such 
answer within see i^a proviso of the Act 59 
! C. 394=22 Bom L.U 1947 50 B 162, 10 O 
\N N 735" '933 O 370 ebs 43 M)-s II C 
R 675 A per»n who answers quesuons put 
to him by counsel without seeking the pro- 
tection of see 139 of the Evidence Act 11 not 
entiiled to proteciion m a charge ordefamatjon 
and il at all he is enutird to is the Itimied pn 
vilege under sec 400 I P Code 53 M 432= 
56 M UJ 570 The mere record of a depcwi 
tion II not by itself suTiaent evidence of compul 
•ory or voluntsuv nature of the statesnenl of a 
witness lO'S N‘ 58 The protest from a wit- 
ness IS not ivecessaty in le s pecl of every quesucia 
f e the benefit of t!>e pnvtlree aiforded br sec, 
*3* 43 A 92-18 AT-J oio-^SlCLCaj 


Bur ite 1926 L 3O5 Where the witness was 
compelled lo answer the question put to him by 
the fudge under sec 133 proceeding for defa 
maiion could not be taken against him 1 1 O 
WN I075=1Q3}0 3B6 42 A 257=21 CrL. 
J 186 54 IC 890 A person making a 

defamatory statement as a party or as a witness 
in a judicial proceeding is liable to be charged 
under tec 450, I P Code, irrespective of the 
liability for perjury Sueh penon can be pro- 
tected if he pleads and succeeds m applying any 
of the exceptions mentioned in sec 499 1 P 
Code 10 IC 602=12 CfL.J 193 The 
English doctrine of absolute privilege m cases of 
defamation does not apply m India 13 I C. 
2I7">3 CrLJ 25 Stt 51 ML.J 112 
(F D ) The taking of a thumb impression 
u not equivalent to asking a question and 
receiving an answer and may be proved 
against the person in any criminal proceed- 
ing and the proviso to sec 132 does not apply 
where no objection is taken to the thumb im- 
pression being taken 39 C 348=13 I C. 925 
= 16 C N 503 Where a charge for perjury 
IS based on two contradictory statements every 
possible presumpUon in favour of their recoo- 
nlstion should be made isCrt-J S79“*3 
I C 747 A sanction lo prosecute for peijury 
should not be given on the basis of two contra 
dictory statements where two statements are re- 
concilable and every pombte presumpuon must 
be »a favour of such reconciliation 94 I C. 576 
= 15 Cr L,J 48S A person who is tried for aa 
offence under see 3 of the Gambling Act has 
overy right to cite as his witness another penoo 
who IS a co-accused with him fw an offence 
under see 4 ta a separate inaL The ct»aecus- 

*d a pmiiion u suffiaenily protected bv see 132 

7310.521-19241-247 As lopfivv-egerf 
stsieraeni made before the ccrooer sw 50 B. 

Sec 133.— 5re notes under *e^ 

\ceor-p-ice li a ccmpr*rrf witness. 45 A- *26 
= IQ*3A.9S . 

**AocoOTucg** — Xltxxstw er.— Tt« weed 
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and a conviction is not illegal merely because it 
Accomplice proceeds upon the uncorroborated testimony of an 

accomplice 


NOTES 

‘accomplice’ has not been defined by the Act 
and should therefore be presumed to ha\c been 
used in its ordinary sense An accomplice means 
1 trinity associate or partner m enme, or who, 
in some way or other, is connected with the 
ofTence in question, or who mal es admissions of 
facts showing that he Iiad conscious hand in the 
ofTence An accomplice confesses himself a 
criminal who has been concerned in the com* 
mission of a crime, parlicipes ertm nts whether he 
is concerned in the strict sense legal propriety as 
principal in the first or second degree, or merely 
as accessory before or after the fact Persons to 
be accomplices must participate in the commis- 
sion of the same crime as the accused persons 
in a trial are charged 1941 A W R (C C ) 400 
= 1941 OA loiO One who dcpo'cs that he 
only helped the acaised in disposing of the body 
of the deceased after he w as killed by the accus- 
ed is no accomplice 7310506=1953! 345 
a/x8 161 I C 289=63 Or L J 289=19360 
101,46 GLJ 581 , 99 rC 9-9 146IC 240- 
*933 *9'^. *937 R 5*3 (accessory after the 

fact) An accomplice is a witness and not an 
accused person q P R (Or ) 1911 = 10 10 
3^0=12 CrLJ 267 The rule of lasv says that 
an accomplice is competent to give exidence, 
and the rule of practice sa>-s that u 1$ almost 
always unsafe to convict upon his testimony 
alone But the rule of law to this extent 
triumphs over the rule of practice that if special 
circumstances exist winch render it safe in an 
exceptional case to art upon the uncorroborated 
testimony of an accomplice and upon that alone 
the Court will not merel) for the reason that the 
conviction proceeds upon such uncorroborated 
testimony say that the conviction is illegal This is 
the plain meanmf' of sec 133 There is no dif 
fercnce between the law in Irdia and the law in 
England in this respect i937 RangLR iio= 
169 IC 705=38 CrLJ 78 j— 1937 R 209 
Evidence of accomplice and confe sion ofeo- 
accus-xl — Distinction between Ste 38 B )m L R 
1122 — 19378 31 A suspected parCinpalor in 
the enme appearing as a prosecution witness is 
on the same basis as an acconipl cc and a convic- 
tion cannot be based upon his uncorrobonicd 
testimom 15 CrLJ 440 24 I C 146 Per- 
sons taking part in nc'^ouaiions for bnbe cannot 
be said to be independent witnesses and their 
evidence is not free from doubt but persons 
merely present are not accomplices 20 Cr L I 
J5S-50IC ,C, 3,1.LR BJ'S; T.e™° tov,4 
knowledge ofeomnm. on of olTencc and kecoinS 
quiet for tome day. no belter than aeeompl.ee 
- 1934 C 678 -> 30 C U N 777 

ACWMPUCE A.VD DETECrtVC^DlSTCVCnOX — 
•Hie detectives and iccomphces are distinguished 
, contain pefsons of 
both the character The former enter With a 
design of detecting t r betraying .t while the Utter 
do concur fully vvith other accomplices till they 
arealarmed or they turn upon their ass 
and expose them In the case of those 


boration equal to that of others is necessary t6 
IC 257 =i6C'\\’N 1105 

Who is not as Approver — Where a person 
was not granted a formal pardon but was exa- 
mined under sec to, Gambling Act, he is not 
an approver and therefore his evidence can be 
accepted without corroboration LR i A 
(Cr) lOl One who is alrrady convicted of a 
dincreot ofTence could not be considered as an 
accomplice as he has nothing to gam or lose bv 
the evidence he gives m Court 14 I C 607 (2) 
= 15 Cl J 9C2 

\tXMVIPUCP AND InFORVIER — D lFTtVCnON 
— If at the time when a person joined the con- 
spiracy he had no intention of bringing his 
associates to book but his sole object was to 
partake in the commission of the crime, he 
cannot be called an informer but J» an accom 
plicc, and his position is not modified simply 
because liter on he turns round and carries in- 
formation to the police (1928 L 193, Rel on) 
110 I C 676=1928 L 647 SficbogL 55®* 
1958 L 193 , _ 

Vauip or Accompltcp’s or Approver* Lvi 
OENce — ^The evidence of an approver, »f 
believed, is sufficient foundation whereon to 
repose a conviction, but m practice the Court 
majort teiiUla insists upon corroboration of 
the approver’s statements m material pat*** 
culars 69 I C 462=1955 L 153 *5* Ip 

473— 1934C 719 (FB) fl//8 1938 Rang L 
R 213 1937 AMLJ 123 This rule IS not 
rendered inapplicable by the personal conduct 
and antecedents of the approver or by the 
absence of motive on his part or on the part of 
Uie invcsiigatmp agency to implicate individual 
accused 148 I C 745=1934 L 583 The con- 
fession of an accomplice should be subjected to 
the most anxious scrutiny m so far as it mcn- 
minates others, and received with caution as it 
IS not -iftcd by cross examination 14 CrLJ 
*79— '9 I G 179, 16 Cr L J 233, 27 I C 905 
—8 SLR 203,1031c 49 = 1927 L 581, 24 
ALJ 1050 99 I C 929 The evidence of an 
approver should not be believed Without 
material corroboration and in order to see 
whclhcr there is such corroboration, the Court 
should scrutinise and marshal out very carefully 
the facts 9 IC 232 = 12 CrLJ 35 The 
statement of an approver, veracious though it 
may appear to be, and though the truth of a 
laige part of it be established, beyond a)l doubt 
nevcrtlicless requires corroboration 34 I G 993 
= 17 CrLJ 273 Evidence of approver m^, 
in exceptional cases and for reasons stated, be 
admitted though uncorroborated 17 CrLJ 
220—34 I C 332 There should be direct and 
matenal corroboration of the statement of an 
approver who is of very bad character 32 I 
C 843 = 17 CrLJ. 107 Where the complicity 
of a person is due solely to coercion and hu 
evidence cannot be ascribed to any desire to 
escape legal consequences, the discredit attach- 
ing to his evidence is practically negligible 19 
IC 207=13,2 MWN iioO 

^Etassm FOR Corroboratiov — An ap- 
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'82 &. .to g L '3 ** ■- I 

355-19340 go, vfrc^toB^ '83- 

■9 ALJ 7 J,_ 6 ,Vn 80 a , ,„4 1 . 

80m L R ser p„ 355 34 I C 936=18 
or con- 

o™™!,™ igsgL ,,„"a r" ‘lo'lo- ll.m 
?1 th. cv.d.nc; of an iecomo? “iokJ 

tut in tslahluhrf practiS ■■ nM bad 

such mdanco ahoolS to ^ "'"“•'V 'tx 
unlajnlad ei.d.nc. „,f°^*”ralrf by 
IP 174=18 C\VN T 2?'^*'^’®” *4 

T. 3 S 1 , 2 PLT 733i6o’xr 'r^ “^3=4 PL* 
Oinvcbonon uncoaroboratri “5" 

JPfovar 1 , a ..oundral ™8en<», 4,bm 

rc 429 - 1934 R 13 ?’ Ti ” ' '^'”"“■3 n 

the evidence of an accnnini Pftaiive value of 
aame a, ,I,e eontonon oT? “ ” P"olieally ,he 
■56 (38 n .56 FSn“?“"”'8 34 IP 
on the O' ide„?e of 'r""'"" ta'ed 

fesnon of a co accused "" oon. 

is not safe to act on nict. ‘‘'ottat, Ihough it 
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Accomplice 

accomplice 


and a comiction is not illegal merely because it 
proceeds upon the uncorroborated testimony of an 


NOTES 

‘accomplice’ his not been defined by the Act 
and should therefore be presumed to hate been 
used in its ordinary sense An accomplice means 
a ^nlty associate or partner in enme, orisho, 
in someway or other. IS connected with the 
offence in question, or who mal cs admissions of 
f^ts showms that he had conscious band in the 
offence An accomplice confesses himself a 
criminal who has been concerned in the com- 
mission of a crime, partinpes trim ms whether he 
is concerned m the 'trict sense legal propriety as 
principal m the first or second degree, or merely 
as accessory before or after the fact Persons to 
be accomplices must participate in the commis- 
sion of the same crime as the accused persons 
in a trial are charged 1941 A W R (C C) 402 
1018 One who dcpo'cs that he 
only helped the accused in disposing of the body 
of the deceased after he was killed by the nccus 
ed IS no arcomphee 73 I C ^oC-ioanl 
clso 161 I C a8g=C3 Cr L^J a89i,93G^'*C 

"‘■■IjSCLJ 581 ,00lC 9 9,14610^0 = 

‘937 R 513 (acees«ory after the 
fact) An accomplice is a witness and not an 
accused person 0 PR (Cr ) iqn-io IC 
340SSI3 Cr L J 2C7 The rule of law says that 
S'vtcudmce, 

and the rule of practice sa^-s iliat it is almost 
alonJ* upon his testimony 

triumphs o\er the rule of practice that if special 
circumstances exist which render it safe m ari 
exceptional case to a^t upon the uncorroborated 
testimony of an accomplice and upon that alone 
the Court will not merely for the reason that the 
wnvictioii proceeds upon such uncorroborated 
testimony say that the cons iction is illegal This is 
the plain racanms of sec 1 33 Tliere is no dif 
fcrence between the law in India and the Iw in 
/kf? '937 Rang L R 1 10- 

i6q I C 705 38 CrLJ 78 j— »‘) 37 R 209 
Evidence of accomplice and cotifc sion of co- 
accus^— Dwtineiion between JrrgBBsni LR 
’937 0 3* A suspected participator in 
tS?, -PPear.n? a. „ pr„,ccuUo„ wlTnt,. „ 
""“"ipl-ee a com.o 

tePmoar It r,"! 1“”°'’ “corrobonlcd 

tesnmom 15 CrLJ 440 24 I C 146 Per- 

mtrcly pre.tnt are noi accomplrel, o &TT 

250 = 5010 18, 34 1> L R BTfi es 2oCrLJ 

knowledge of comm ss on < f 

quiet for some days 1, no bet^ir ,7 

to C W ’'J 816 Hill 'han accomplice 

-1934 C 670 ‘ 30 C » N m 

ACCOUPUCE AND DETECTlvif l-» ... 

The detects es and accomplices are a 

clearly when a corsp racy 

both the character Fhe former 

design ofdetcciing or bclraying u wli^'tf * 

do concur fully witli other afcomnl.e **.'» ^1' ” 

arealarmed or they turn umn Tfl 

.nd„p„=.h™ c£:v'3,'„rs;s 


boration equal to that of others is necessary 16 
IC 257=16 CWN 1105 

\\ no IS NOT Av Approstr — \\ here a penon 
svas not granted a formal pardon but was exa- 
mined under tec 10, Gambling Act, he is not 
an approNcr nnd therefore his evidence can be 
accepted without corroboration LR I A 
(Cr) loi One who is already convicted ofa 
different offence could not be considered as an 
accomplice as he has nothing to gam or lose bv 
Iheevidence be gives in Court 14 I G 607 (a) 
= I5C1 J 9C2 

^CCOMPLICE AND InFORVIER — D lSTTVCTION 

— If at the time when a person joined the con- 
spiracy he had no intention of bringing his 
associates to book but his sole object was to 
partake in the commission of the crime, he 
cannot be called in informer but is an accom 
plice, and his position is not modified simply 
because liter on he turns round and cames in- 
forrration to the police (1928 L 193. Re^ o" ) 
iioIC 676=1938 L 647 See also gh 55®*® 
I9''8 L 193 

Vallp cf AccoMPLtcr’s or Approver’s Eyi- 
PENCE— The evidence of an approver, w 
believed, is sufficient foundation whereon to 
repose a conviction, but >n practice the Court 
ex majort eautela insists upon corroboration of 
the approver’s statements m matenal part: 
culats 69 IC 462=1925 L. »53, 15* 

473= >934 C 7to (F B ) Set also 1938 Rang L. 
R 213 1937 A MLJ 123 This rule IS not 
rendered inipphcable by the personal conduct 
and antecedents of the approver or by the 
absence of moliv e on his part or on the part of 
the investigating agency to implicate inamdual 
accused 14810 745 “> 034L 583 Thecom 
l«sion of an accomplice should be subjected to 
the most anxious s-rutmy in so far as it men- 
mmates others, and received with caution as it 
IS not sifted by cross examination 14 Cr L.J 
>79 >9 I C 179, 16 Cr L J 233, 27 I C 905 
— 8 S L R 203,1031c 49=1927 L 581, 24 
A LJ 1050 99 I C 929 The evidence of an 
appro cr should not be believed without 
material corroboration and in order to sec 
whether there is such corroboration, the Court 
should scmtinne and marshal out very carefully 
the facts g IC 232 = 12 CrLJ 35 The 
statement of an approver, veracious though it 
may appear to be, and though the truth of a 
lai^c part of it be established, beyond all doubt 
nevertlieless requires corroboration 34 I C 993 
«=i7 CrLJ 273 Evidence of approver may, 
m exceptional cases and for reasons stated, be 
adnutt^ though uncorroborated 17 CrLJ 
220=34 I C 332 There should be direct and 
matenal corroboration of the statement of an 
approver who is of very bad character 32 I 
0 843=17 CrLJ. 107 \Vhere the complicity 
ofa person is due solely to coercion and his 
evidence cannot be ascribed to any desire to 
escape legal consequences, the discredit attach- 
ing to Ins evidence is practically negligible 19 
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IC.^'^^t'ijjR. 173 T'-^ t ii»* rx' rf 

xl** n-»i'^"r </ »-•» »rrr»*-7 «r^ i< t*.» 

«*=»• *1 tl- rrr/-f!.rtn ff * }» I C 

iS'i fj3 E. «2^ r.") K 

PQ ti.» ■<» cf ai *rrr— «’r^ r* r-ir*. 

f*’!.; ri e/a n rv-t i"— t^^***» »t 

*1 OoC «*- t'j art on ri h fn — » «.*v^ 

c«Tt>ljrra**Tj «: r-.4*'-ul par* j* IC. 
*51»»»3CrX.J 41** iff'o \ ?«• “O'''' 

V s 

"rtsT n cea'O Cn*a<woa^T»TT a^“> « 

*w» — 

te>ae Bat'rul vur»-t;'a*i fV't <»■'» 
that th" c n ->* hai b t a*«> tSat 

tb*acnswd eoeva. »d r I- *'», •*>3J 

&Ci ;%t TVe fa«.*e i re ev 

tartly tanrt aewd.-- n i'-/* 
f-aace* e/ c*^ e^‘~ir» TI« <-rt>bco» 

i»o artd r»« tr r_cS a» to eor^m ti* 
iicraesplr'r ta cvtrr dtail c( iS» ctxs*. iw 
B“ ed U be b' djwt roi^-yr that tb* a-r«v“d 
ccer-rti trf iJi“ It rt r-*0“~t tf •• t» 

E35te.T cs.Cfi»uf oJ rtiderce cf t_t cnr“*^>oo 
ani ib“ cn»c (P * In a!5 ci'rt d'7'“»i.~ir 
irpoei i=£xt»~ » mdf'xe t*-- cf r 

re^jircd fcc mdcncc «n each ca^ 

BpSQ the ukL^ ‘ttiT* crohl. 15 I C. rr-wifi 
CL\'.N O-X V* pcrtoea ccm.— s t«*'“'ca*'« 
wi.h.3 tl>“ ca es-'cr of acrcc*7'*ocs tar.n»>» b- 
trcaied as fr“as:h on th< ta:~^ fooxn? 13 P 
I-T £cr3 = 1 0“3 P An ap7“T n t“*f 
aapperted bv the l e t - a cted co“‘‘e»*.'n of a ec'- 
acczsed bei;t=d the bach cf the arcJiiif « t»f 
*».Soeat to ccerrset th“ aentted. ^j»-h a fr- 
tracted eyd an on n do* a corrabr'rajoo cf a 
t»ii val^KL 18 10.672 = 11 \.l~J 73 It u 
nssaT* to re’v upon ihe cnoearobM’ed I'sti 
po nv cf tbe approi-r'- tbe eo'“t>bon*yrs r'.st 
be of th“ ».a j=ie-t cy’^rtjf the acewedtctJi 
■= lasis-'^ t>j_j 557 >M 
*tt?9 704, T>.e~ u DO t.r^ la *-c 133 

to suTTcst tha* 0-“ *t3*=aent o** 
casaot be regarded as ccrTobo“a*i*i5 that ma^- 
br anothg aopeosw Xo doubt if ii ctxJd b* 
ibowa lha* tbe apprtn-r^ bad ajsol* epporto- 
ta*r coc a -J.a— tba co‘Tob~“ative Ta!o“ 
t«»3ld be C’ea'b djkjLsVd. 19*3 Lf/V' St 
76I C. 6..S — 1023 L. 33) io-»3 L *52. 

LC. 127— 1920 A- 705, 146 IC. 361=1033 L. 
045. Ccuits nrart erTCiJi* 5-rat eaation if ihet^ 
ace ctramsiiaocw vrb efa lod-ea c iad_co- 
t=ect cr pre tgge wb.ch is cot recofcssed by 
I*'r I4S L 0.745 = 1034 I- 583. Set tit* 
CCM.— 320 

r- 


31 r !- R t Cr-*-rrr^ ff 
ra-^y to b* ci-r“- ' 'rra*“d br the cm- 

-s cf ar-eSrt ar a-i -f a -d 
fn D* c'-'-'-w'd at a" Tit 
t*e e-i» t«e- f*-“ r/ ci->“ ciar b* 

•* { to le n e- r .Viea i-if tr fb* rc-**'* t « » '<l cf 
trr-oi aovj fx t tr^l fo I C. 7""^ "* * * 
Cfl.I r»> I-' f3'’ B. t^'' r>i*..} Tb- 

r •' t^»t f-** cf an i~'pr-^Tt rrrmt b* 

c-xr b-ea*«d r>rt e — ’t ai to l'.e ct v ~ oc bit 
a a< t-> t*- H—- T cf each accused p— 
m’»i a-d t’'it t*-“ ! ■ Vr— a*>-iri r— j«* proceed 
f-r-y an ir"i - -d re n f»y a t-ebmcal 
r b t n f‘*jnd-d r-n '■'“T etjen. 

r—- s'* C. 5*n-tn I C. 5" -15 C.".N 
‘nt n*n rrs i'*rj L. I-5c«»54 PI— R. 
f / T'e G^Tv-a'-nn cf a f*’»' <i'^**5ce can- 
r>^ te- r-rt-'-I ai r <=-»—• to 
an a ; - — -rr T*-e rwxd'nsfc cf c 

b* «>* tn <-'r~^rra'“ a-ryber CT ““pt 
b h fJ'e, a* t‘* ea-'yn* cT-nrr-jsj-r 
aM b-^»T has b-rts a-r chance cf 

ere-». a-.-rt d'^'r.sed to «->» acts as 
fasi— le.-> cn- . -- -i br pArK--!ar aenned 
3 L i4( e.3 IC. ii3-to;2 u « 
'n a'Ct-'cr* vVr. d rc< b* cocsv“'d oet tbe 

n « — r- c *' coe“''b'ea -d and tb* CDrtnboratsen 
d.«*.DC* T tsrtra "* tc'tstd sndi ertsse 

c> — •_ -i ao IC 6/ o P"R. (Cr) 
lot* rnICfo-oPR Cr inir, loj* P. 
i6| II PL.T 5t5 146 IC ro»-i®3J ^ 
3\* >4* IC 1172-1031 C 114 The 

ety»— TO? cl cr- ace«=*<x» » oot laSOrtit 
cortoV-asns cf thy r.nJ^rtce cf ether aeeco* 
plscev wr a— pnfx-»*.n « *!S*B*r, ead- br 
lb* «3^ prtscQ ss£5a“ai. 21 M-UJ sSj— 
o IC&->7 if'S N 2ia L.80O. 1033 
a 146 145 1C ic«4- 19330 35V ^mxa- 
pLces in <L“-nr-t stxr% of er.25s«— Tbetr 
«ntd*nire » trtt tsti-viT eorrobceaate 1031 
M'\_N 1120. 'rt _> 146 I C 701-1033 N 
3\“ Ccrr'b**ajoa — ^Nan.rc and ex*eat cf— 
"tether Enr’Jsb and laian Lavr co lb- petat 
a-» th— ssm * 5n 60 I C Sj?***? '* t-R- 
113 5 P 63-03 1 C S34 1020 'L".N 69S. 
In cases a ry*?e ccertan's the f ia ctaces 

a rjds- and j.-v, '-*• n bound ends^Uw 
10 jc-t-tinjc the ac t ce n obre s evidence tc-tb 

0- » *3=5“ d* 2i "" cfcan- caetjoo, Vfbyh is 

r~-.sred cf ht=J in a trtal bv /arr, and, jtat as 
h- IS bound to j-re a totbejnrr, b“ 

1— ^ warn H.t— ejf that it b ensaf- to eoo- 

a pi=s.M ca acctenpliee rrsdsnee a tbe 
absence cf it-irtanaal ceerobjcasoa be tnde- 
p*=d-=t evsitnee 114 IC 457=1029 N* 
13V» C. 114 37 CU.h' 031 It u 
riainlc the ds*v of the 4 - jse egtxso to bnr^ 
tb“ a' CP tnnCce charzet-r the cmdsce to the 
DO-nce o' the Court and iba cm*- it to teCeve 
I' br rrfrence to th- corroboraarre cs^-nee oo 
record, •'a acetBed u cad-r i» braj cblrra- 
Eoalo doaa. (/i.f I irtcia lOjt O-A. 1018= 
1941 (CCl 4^2 An aewerpScena 

c otii n’*ent wtrsess against an acetaed a nd a 
ceersirtsoa wi3 cot be i!I“2al if >t proc“edi 
irpca Lj cncoeroboca*“d tssix^oor- , betf thss 
aWut“ rc!scfUw as resards the endtsia ef 

arcot=pi-cc b sub*-et to ■ ®f rtadance 
los- ia ined ta m. (4) ofasc. 1 14 « Ersdeser 
Art that aa accostpbee » cswxwthr cf ctetht 
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Number of witnesses 


134 No particular number of witnesses shall xn 
any case be required for the proof of any fact 
CHAPTER X 

Of the Exashnahon of Witnesses 


135 The order in 

Order of production and 
examination of witnesses 

of the Court 


which witnesses are produced and examined shall be 
regulated by the law and practice for the time being 
relating to avil and cnminal procedure respectively, 
and, in the absence of any such law, by the discretion 


NOTES 

unless It is corroborated in material parti* 
culars 114 I G Gog— 1939 N 933 Thefotc 
most essential condition for accepting the ap- 
prover’s statement is that it must be a trust 
worthy statement 114IC 693=i929N 222 
^Vherc the accomplice’s evidence is found to 
be truthful, there is no need for corrobora- 
tion 9 PLT 672, 1930 M W N 169 
Credibility of approver’s testimony depends 
upon the extent of removal of “taint” in hu 
evidence 1929 L 850 Where the evidence 
of an accomplice is corroborated only as 
regards some accused, conviction of others u 
bad 1999 M 223 See alto 146 IC 934» 
1933 P 119 Corroboration may be circum- 
itanual 1930 N 97, 1933 L 294 If the 
evidence of an approver is discards, it must 
be discarded as a whole and the defence cannot 
base arguments on it any more than the prose 
cution 1930 P 164 The rule m sec 114 
illus (&), that an accomplice is unworthy of 
credit unless, he is corroborated m material 
particulars has become a rule of practice of so 
umversal application that it has now almost 
acquired the force of law t90 IC 73IB1930 
N 97 1O4 I C 545“I939 Uang 361 

RzTRAcren Statement is Admissible —A 
retracted statement of an approver is admis 
sible as evidence against an accused person 
61 I G 528=12 LW 385 May be sufficient 
corroborauon of the approver’s story as against 
himself but not against a co accused 20 Cr L 
J 188=49 I C 604 If there is no other 
reliable evidence in corroboration, the evidence 
of the approver, coupled with the retracted 
confession of a co-accused, is not suffiaent for 
conviction 55 A 91 — 1933 A 31 

Delay in slakino Statements — Long delay m 
making their statements would make their evi 
dence hable to grave suspicion 67 1 C 828 
(2)=2 L L J 296 

Sec 134 Scope and Principle op Section 
— Explained — 10 WR 236,22 OWN 408 
Court may believe one witness m preference to 
a larger number on the other side 24 WR 18 
(Cr ) Evidence m case of perjury — Necessity 
for morc^han one witness 5 WR (Cr ) 23 
23 Bora L R (Sup Vol ) F B 457 Case of 
two contradictory statements — Conviction on 
alternative charges See ^ BLR (An Cr ) 0 
13 C 435 8 \\ R (Cr) 79 9 WR (Cr) 52, 
gWR (Cr) 25, 12 UR (Cr) n 12 WR 
) 66, 4 B L R (A C ) 4, 3 B l r (Ap 
Cr)36, 12WR (Cr)3i.a2WR (Cr)2.4 
BUR (Ap Cr)9 10 B 124,11 B 702 See 
Field, 6th Ed , p 433 


Sec 135 — Order of examination of witnesses 
generally left to ducretion of counsel 5 C IV 
N 15 Where at the tnal the prosecuuon 
Witnesses who bad been summoned were present 
in the Court as also the complainant and 
though the accused for certain reasons of his 
own wanted to cross examine the wtnesses 
before the complainant the Court insisted on the 
complainant being examined first on the ground 
that bis Slate of health necessitated that coune 
Held, shat the Magistrate should have acceded 
to the request of the pleader of the accused and 
directed the cross-examination of the witnesses 
before the complainant 37CWN 288«i933 

C 189 Where the Witnesses are not summoned 
at the instance of the accused for crou-examma- 
tion, but are summoned for examination in a 
de ttoto trial, the order in whicli these witnesses 
are to be examined in chief rests at thediscre 
lion of the prosecution (1933 C 189 Dist) 
151 IC 236=1934 N 209 Power of Court W 
regulate order of examining witnesses 39 C 
245-16 CWN 265 SeeaUo 8B 900, ta 
D 459 7 CLR 274 Witness present dunng 
examination of previous Witness— Power of Court 
to exclude the witness — C P Code, sec 151 
1934AIJ 750= 1034 A 840 Effect of Judge’s 
su^estion that further cMdence need not be 
given 6 Bom L R 636 “No matter hoiv 
often the same cate comes before Court, if the 
accused penons be different on each occasion 
the witnesses for the prosecution must be cxa« 
mined de novo" See WR >864 (Cr) 38, 
iftirf I, 13, 18, 29 WR (Cr) 38, I BL.R 
(O Cr ) 37, 9 M 83 Omission to do this, 
though illegal, yet if it has not occasioned a 
failure of justice a new trial need not be order- 
ed 9 M 83 4Vhere a party to a suit was 
present in Court when his witnesses were cxaim 
ned and later on claimed to be examined as a 
witness in support of a contention put forward 
by hun and it was disallowed, it was held that 
there was no doubt a practice to refuse to allow 
such a person to give evidence, but ihat there 
was no rule of the Court to that effect, nor was 
there any provision of law in the C P Code or 
in any other statute S 135 did not authonse a 
Court of law to refuse the examination of a wit- 
ness who might have done something which w« 
not very desirable It was also held that the 
inherent powers of the Court were very 
and undcfinable, but at the same time the 
exerase of such powers should not be made m 
an arbitrary and capacious manner 194* O 
A (Supp) 586=1941 ALJ 345'=»94» All 
3>4 
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136 fii'irr pirt) prnjw'-« to pwr t^idcnrr of an> fact, the Judj^ 

max atk tlic ptti) pmpwinq to cu-c the cxidcncc in 
TiHrr It dPT.v ai tf> aJ- minwr tlir allrcrtl fact, if proxrd, xs-ould be 

»»i n I j » r»-, 'wr rrlrxanl : ami iliP Judire jJnll admit riic cxidcnce if 

he i>iinV» that tbr fxet, if proxYt!, xx-oiilil Ik rrlrx int and not otljcnx iie 

If ibr fict prnpo'pi! to Ik* prox-rd t< one of xsincli cxidcncr is admissible 
onlx upon proof of aomr other firl, aiirh !ist*mcntionrsl fset must Ik* proxed before 
rxidmcc tx pnrn of thr firl fini mmtionr*!, iinlrss thr pirt> undertakes to gixe 
proof of sufli fict, and (he Court it aatisfird xsith sudi underi'ikinR 

If the lelcx nnc> of one alleprd fiet depends upon another nllefied fact being 
fint prox-rd, the Jtidcr mnj, m hi* di'crrtion, cither permit cxidcnce of the fint 
fact to l>c Rixrn liefoiT the *econd fart i* nroxTsl, or require cxidence to be gixen 
of the recond fact lieforr cxidence is gixrn of the first fact 


(a) It h propoird to prmr « ttatmKni •(•nut a irtrsanl fart In a pmon alirgrd to be dead, 
srhich stjlemetit it rrlrtani tiryJ»T vrijnn 31 

The f»ft that ihe perwm ti dead tnutl l<e protnl In the penoTi pfrpming lo pemr the ilatemeat, 
befw etiderer n fj»T7i of ihe naiement 

fM It II propoted to prrn-e, lo • er^pt it e coturnli nf a docsimenl laid lo be loil 
The fart it at ihe tmirinil it Jmt must lie ptmed b> the pmon propounj; lo piaduee the cop^ , 
before the eop> i« prodtired 

ft) t u aectised of remtirc ttolen property knowing ii lo liasT been iloten 
It It prupetsf d to prtnT dial t e deti eil toe postmton of the properi) 

Tlie rrJesane) of tie denial depends on the identity of the properf> The Court may, tn 
lU diteitlion either renucre the proptVts to be idenlifieil before ilic denial of the possession U 
prose d , or permU Uie denial of possession to be prsned before the property is identifieJ 

(0 h IS proposed to prose a fact ( () sshirh is said to have been the cause or effect of a fact 
in itue T? ere are several iniermediate faets (fl C and D) sshifh muti be shown 10 exist (lefore the 
fad (A) ean be regarded as the cause or effret of the fact in issue Tlie Court may cither permit A 
to be prosed Ijefore H C and D «s prosed, or mt> require proof of i? C and D before permitting 
proof of A 


Examination inKhief 


137 Tlic examination of a witness by the party 
xvlio calls him shall be called his examinationdmchief 


NOTES 

See ISC -—i’rr notes under sec 135 Where 
m crest examining a witness for Ihe proseoiiion, 
questions are disallowed by the Court on the 
ground of irrelevancy or other grounds, the 
evidence should show vs hat (he questions are 
and (he reason for disallowing them 55 I C 
PLT Gj 2 

Secs 137>t38 ArpucATiON or sec 138 — 
It IS certainly implied by sec 138 (hat the 
party should have an opporluniiy to cross 
examine and does not mean that merely a 
nght to cross examine a wiineu without an 
opportunity being offered for cross examination 
It sufficient compliance with the requirements of 
the law 73 IG 339=04 CrLJ 595 Sec 
138 deals vsoth order of proceedings and not with 
nghu of parties tgog C 8aa Unfinished 
testimony, when admissible 144 IC 331 = 
>933 L. 561 

Scope op Cross examination —The nght of 
cross^amination given by see 138 is not fette- 
red by the fact that there are police papers 
which are not refctred to by the prosecution, and 
the cross-examination can be made on all mat- 
ters allowed by the Esodence Act Tlie cross 
examination is not limited to mailers raised m 
evidence elsewhere to I C 917=4 BurLT 
113 Court should generally leave cross exa- 
mination to the parties Set G2 IC 154=1934 
O 361 The questions put in cross examination 
must be either relevant and pertinent to the 


matter in issue or calculated to elicit answers 
affecting the witness 1 title 10 credit C Myt L J 
551 (F D } Read in this eonneclion the obser- 
vations of Sir John Walhsin 1933 PC 69 
=63 MLJ 457 (PC) 

Lsum OP Cross examination — 3 Jur N 
S iGi, 7BLR (Apples, 9 WR 586 13 

MIA 381 3 BLR (AC) 373 tVhere 

ibe same witness is cross-examined on behalf 
of different parlies and during the course of it 
he makes a statement damaging lo the case of 
one of the parlies who had already cross- 
examined him, then the latter party is enti- 
tled to cross examine the witness with refer- 
ence to the statement so made i8g I C 757= 
1940 All S53 . 

Use of Cross examination See 6 \V R 
181 , 31 C 401 , 6 C 379 Object of cross 
examination 30 C 635 There is no hard and 
fast rule as to the nght of a counsel to demand 
in crossKxamination the repcliUon of the whole 
-tory told in the examination in chiefs 15 Cr 
LJ 148=3310 724 Right of party to cross- 
examine hostile witnesses See 1937 A L.J 
1214=1937 A 7M A witness was cross examined 
and re-examined In re-examinalion fresh mat- 
ter was introduced The Counsel asked for 
cross examination of the witness again The 
Court granted only three minutes JleU, the 
object of re-examination was to clear ambigxuties 
in cross examination and that if new and import 
ant matter was allowed to be introduced 40 
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_ The cxTriination of a witness by the adverse 

ross cxaminatjon party shall be called his cross-examination 

Tlie examination of a witness, subsequent to 
Reexamination the Cross examination by the party \\ho called him, 

shall be called his rc-cxamination 


138 Witne'ses shall be first examined in chief, then (if the adverse party 
_ j . so desires) cross examined, then (if the party calling 

Order of examinat on , \ j ' ‘ ^ ° 

him so desires) rc-cxamined 

The examination and cross examination must relate to relevant facts but 
the cross-examination need not be confined to the facts to which the witness testi- 
fied on his examination in chief 

The re-exammation shall be directed to the explanation of matteis refer- 
red to in cross examination , and, if new matter is. 
Direction of re examina by pcrmi'sion of the Court, introduced in re-examina- 
tion, the adve»^c paitj may further cro«s examine 
upon that matter 


Cross examination < f per 
son called to produce a 
document 


Witnesses to character 


Leading questions 


When they must not be 
asked 


139 A person summoned to produce a docu- 
ment docs not become a witness by the mere fact that 
he p'-oduces it, and cannot be cross examined unless 
and until he is called as a witness 

140 Witnesses to character may be cross exa- 
mined and re examined 

X41 Any question suggesting the answer which 
the person putting it wishes or expects to receive is 
called a leading question 

142 Leading queslnns must not, if objected to 
by the adverse party, be asked m an examination in- 
chief, or in a re examination, except with the permis- 
sion of the Court 


NOTES 

re examination ihe other party has a right to 
cross examine the witness as regards (he matter 
introduced Therefore the time of three minutes 
given for cross examination was insufficient 176 
IC 515— sffCrLJ 416 (3) — A 171 
Scope op Re fxamination — After the cioss 
cxatnmatinn of the wxttiew on behalf of the 
accused the re examination would ordinarily 
be directed to the explanation of the matter 
referred to in the cross examimuon P L T 
33 See also 44 i C 343 

Sec 13 ^ — The object of re examination is 
to clear the amh guides in cross examination and 
if new and important matter is allowed to be 
introduced in re examination by the prosecution 
the accuse^ has a nght to cross-examine the 
witness as regards the matters so introduced 
1936 AWR 967=1937 A 171 Where the 
cross examination of a witness begins on one 
day and is completed only the next day tl e 
party calling the wilne s is entitled to rc-examine 
the witness on the wl ole f eld covered by ll e 
witness and not merely on iLc matters arising 
m ll e cross examination on the second day 
The law docs not contemplate the placing of 
any such restnction on the nght of re cxaminauon 
conferred by S 13O and it is not open to the 
Court to take it away If tic matter el cited 
in reexamination gnes nsc to any suspicion 
that It has been the result of tutoring with rc-rard 
to any matter coscrcd on the first day of the 
cross<xamin 3 tion it would be open to tlic 


Judge to draw the attention of the jury to the 
fact (hat the lapse of time may have given an 
opportunity for preparation but tins would 
not be a ground for refusing to let questions in 
reexamination being put 105 IC 107=1941 
P\\ N 355—23 PLT 337—1911 P 363 To 
tender a witness for cross examination in a 
Sesunav trud. w a. very vccegulac oouise Tlie 
pmctice of tendering a w tness for cross examina 
tion IS inconsistent with S 138 Such a course 
should if at all be adopted only in the cases of 
witnesses of secondary importance Where the 
prosecution have already got sufficient evidence 
on a particular point and do not want to waste 
time by examining a witness who was examined 
in tl e lower Court but at the «ame time do not 
want to deprive the accused of his right of 
cross-examining such witness they tender him 
for cross cxarmnation But the wotness should, 
slnctly speaking be asked by Ihe prosecution 
with the consent of ll e accused s pleader and 
the leave of the Court whether nis evidence 
in the lower Court is true If he gives a general 
answer as to the truth of his evidence in the 
lower Court he can be cross examined on that 
But he must in some way be examined in chief 
before he can be cross examined In any case 
the practice of tendering a witness for cross 
examination certainly should not be employed 
in the case ofan important witness 43BomLR 
*)|6 See also 44 Bom L R 27 (LB) 

Sec 139— 13 B 63 

Sec 142 — A leading question to the prose 
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llir Court 'hatl prtmjt Iradin” qwr\tiom a» to mittrt^ wlucli arc muo- 
ducjnr) or tindupiiirtl, or t'litch ht^^, in itt opinton, l)frn alrnd) stifTicirnti) 
pmtfd 


'Vhn* 0 tn»\ !«• 


Ivriilint; ijnniioni rmt Ik* a^krtl in rro<t« 
rxamimtion 


144 An) AMin'-'i miN Ik* a»Vrtl, \\]||!«| iintlrr rxnrninmnn, tvlictlicr nn> 
rojitnci, rf>»t ‘'tlirr <li»|WHiCK)n of proj>rri), as to 
»n ^vluch h<* n rtviiiq ctidcnfc, un not concimcd m a 
docnmrjit, iml iflir »-»\i tint it unt, or if he is about 
to miVe Tin stitcinrnt is to the ronienis of im docunicni, tvlurh, in the opinion 
of the Court, ou^ht to be protlucrtl, the aihrnr pnrl) imv object to sucli c\i- 
dcncc Ifcmc Rtven until rueh doeumeul proiUtcesl, or until fids hive been proved 
winch rntitleil the pirtv i\hn cillrtl the \\ilnr»v in j,j\t second ir) rvidenrc of it 

LyflarnUov — A wiiiirw ini> pivr oril evidciicr of slitcmcnts nndc b> 
other pervins alioiit the rontrnts of doctiineiits if such stitcincnts arc in them- 
selves relevant firts 


lUntltaliMi 


Til' qiiniinn n, wlirther 1 »»otitl«l it 

C drpo»ei dm lie 1 rani t nv i<» /) it »»Tt*te a Ifiirr irftmne me of ll eft and I will be 
rnTTCrd en Inm " T 1 ii itatmirtii n rrlr\nni i« »liowine t » m >iiic for lli(* a«iulf, and endcnce 
rnaj be Riien of il iIioubIi no od er rvidoiee n cneo aboiu tl e Iriler 


1 15 ’A witness mi) be cro«STX.imined as to previous sntements made 
b> him in wriiing or reduced mto wntiiie, and rele- 
Crwesaminavion as lo matters ill question, uithout such WTitmg 

Ikmijr shown to liim, or being proved , but, if it is 
intended to eonindiet lum b> the writing, Ins at- 
tention must, before the wfitim? cm be proved, be cilled to those parts of it which 
are to be used for the purpose of contradicting lum 


preiiou* iiaiementi 
wnimR 


LtG RCF 

I As to the application of S 145 to police 
dianes u/ the Cwe of Criminal Procedure 1608 
(Act V of S 173 

NOTEIS 

cution witness by the prosecution cannot be 
allowed nor can the reply be used i P Olo 
4 P LT 7G On this section sit also la M I A 
380 

Sec 143 —In the course of cross cxamimtion 
by the defence for eliciting facts m Ihcir faiour 
from the prosecution witnesses the defence are 
entitled under S 143 to ask leading c^uesttons 
19 OWN 676=42 C 957 The Court may, 
in Its discretion un ler S 143 permit the prose 
cution to cross examine a vsitncss even though 
he had been originally called by them with 
regard to the matters elicited by the defence 
(/Aid) leading questions such as can properly 
be put in cross examination of a hostile svilness 
cannot be put by the Public Prosecutor in 
examination in*chief 2PLT 737 If a Judge 
disallows a question the pleader should hasre 
the question and order disallowing it recorded 
if such a refusal is illegal 36 I C 468— gBurL 
T 133 On this section, see 37 C 467 

Sec 144 — 35 C 141, 19 A 390 at 431 , 
12 CrLJ 314 

Sec 145 —Scope and application of the sec 
tion iq A 390, Rat 610 and 924, ii BHC 
R 120 20 C 642 31 C 142 33 C 1023 s8 C 
WN 587, 74CLJ 547 An illiterate person is 
not immune from the processes of law with 
Kgard to contradiction by a previous statement. 


bcciuse S 1 45 makes not the slightest difference 
whether the witnesi is literate or illiterate iBs 
IC 035 " 4 ' PLR 775-1939 L 268 )Vhcfc 
an approver goes back upon his confession, it 
cm lie used to contradict him when he is treated 
as a hostile witness but it u not substantive 
evidence and ennnot be used to contradict a 
coaccuseds confession 184 IC 274=1939 
NLJ 44 a-» 93 D N 295 ILR (1941) N 
4oG Defore a previous statement of a witness 
m svriting can be used to contradict hts evidence, 
his attention must be specifically drawn to the 
siatement sought to be used under S 145 That 
IS, however necessary only if the document 
containing the statement becomes relevant solely 
under the section and is otherwise irrelevant and 
inadmissible If the document is otherwise 
relevant and admissible as an admission under 
S 21 of the Act, It is not necessary to dbserve the 
provisions of S 145 before using it 17 PLT 
621 = 1936 P 588 See also 1939 MLR 76 
(Cr ) 3 Vhere the whole of the previous state- 
ment made by the witness is read out to him and 
he IS cross examined m respect of it but he gives 
evasive replies S 145 is fully complied with , 
although the witness is not specifically asked 
about particular portions of that statement 
40 PLR 471 There iS no duty cast upon 
counsel who wishes to cross examine a witness 
iiy putting to him a previous statement first to 
prove that statement S 143 has to be read 
with S 162, Cr P Code and quite Clearly 
indicates that the attention to a witness is to 
^ called to the previous statement before the 
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writing can be pro\ed If the witness admits the 
previous statement, or explains any discrepancy 
or contradiction it obsiously makes it unnecessary 
for the statements thereafter to be pro\ed On 
the other hand if the statement still requires to be 
proved that can be done by calling the person 
before whom U was made ILR (1939) L. 
509=41 PL R. 775=1939 L a68 A document 
which IS used to contradict a witness must be 
put to the witnesses Simply because the witness 
does not go into the witness box, the Court is 
not entitled to break the law and admit such 
document 150 IC 841 = 1934 P 55 (2) 
Section can be used only to shosv that the witness 
IS contradieling something he has said before , but 
not to show that he had omitted to state in former 
inqmry to the Police v^at be was stating at 
the trial 56 M 475=1933 37® (®)=64 

ML.J 519 S 145 docs not militate m any way 
against previous statements being used by way of 
corroborauon of statements put in under S 288 
Cr P Code, which are substanmc evidence 
la the case Ixfore the Court of Session 37 C 
1066=58 CL J 66 There IS nothing m 
the Evidence Act to show that a document, 
which IS meant to contradict a witness or impeach 
hu creit, must come from proper or Icfiti 
mate custody So a question (o the prose 
euQon witness in cross<exaRunauon with 
reference to the contents of a letter alleged to 
have been wntten by him to another asking the 
latter to depose to a censuti effect cannot be dts 
allowed on the ground that it had not been 

r roved to have come from proper custody 146 
C 83=36 CrL.J 1162 oho 17410 678 
= 1938 Pe^ 18 First information report m 
8 L. ^5 Set also 54 C 237 39 P L R 200 

ITeposition not read over to witness as requited 
by S 360, Cr P Code 6 P 478=1927 P 
315 Repheauon filed by a party under O 6 
r 5, C P C 41 PLR 652 — 1939 L 529 
Attention of complainant to be drawn to state 
ments used in cross-examination to contradict 
31 1C 354=2y Boot LR S9 Ps-mous state 
ments can be used only for the purpose of cross 
ccamimng a witness They cannot be admitted 
as evidence against an accused 12 Cr L.J 214 
= 10 I C iig Statements taken under S 164, 
Cr P Code, and not covered by S 238 are in 
admissible against the accused. But they can 
be used for the purpose of contradicting the 
statements subsequently made in Court by the 
persons making the former statements, 27 I C. 
197=17 OC 363 Advocates and pleaders may 
examine witnesses in their chambers or ebewbere 
before such witnesses appear in Court if they 
think fit 14 1C 763—5 BurLT 38 Such 
examination is not made with intent to fix witness- 
es down to certam evidence, but u made to 
ascertain what they know and to enable the case 
to be conducted properly {tbid ) Wnting 
need not be produced in absence of intention to 
contradict 1925 M >45 To cross-exanune a 
vntness 00 a previous deposiuon with a view to 
di^ediung him, the attenuon of the witness 
must be ^awn to those discrepancies so that be 
may have the chance of explaining them. In 
such a It u not proper for the Judge to stop 

the examination ana have the whole deposition 
filed With a view to discrepanaes being pointed 


out at the time of argument 1931 E 38 1929 

M \\ N 78J The passages are to be spcaficily 
referred to 12 RD 312=1928 A 511 The 
first information report can be prov ed to impeach 
the credit of the witness by cross-exanunation 
under this section 10710.761 Itisonlywhat 
IS wntten m the police diancs that can be used 
under this section but not what the Sub- Inspector 
of Police stated that a witness did or did not say 
108 I C. 162—1928 L. 507 Procedure to be 
adopted where statements in police dianes 
which are sought to be used under this section 
>933 M^V^ 919 14 PLT 543 = >933 P 

589 In the case of statements before Insp^or 
of Excise »933 MWN 1270 In the case of 
statements made to a Headman in the coune of 
an enquiry in a cnmmal case 144 I C. 369= 
1933R 119 Statements contained m the inquest 
reports cannot be used to discredit the evndence 
of the inquest officer unless they are put to him 
under S 145 48 L.\S 615—177 fC 8oS= 

(•93®) ® M E.J 618 MTicrc an admission is 
not put to the party making it and the party 
making it u not examined on it under S 145 
the admission is not legal evidence and cannot 
be used against the party making it 1930 L. 
695. '934 I- 750 1934,1-753 Thestat^ 

meat of a witness abstracted m a judment can 
be used only m one of two wajx cither under 
S >45 of the Evidence Act to contradict the snt* 
ness or as an admission under S 21 For the 
former purpose, it is incumbent upon the party 
examuung tbe witness, before proving the writing, 
to call his attenuon to those pans of it whi^ 
are to be used for the purpose of contradicong 
him This IS an essential step in the procedure 
tbe omisunn of which is likely to cause grave 
injustice 53 M 952=60 MLJ 14 See also 
170 ir 315-39 PLR 200, 1937 L. 480 
Siut on handnote — Denial of debt but admission 
of signature on blank paper— Admission of debt 
contained in affidavit of defendant filed in 
pnor case — Use of — Conditions See 17 PLT 
62i = i 6 j 1 C 8oj— 1936 P 588 Non-compli 
aoce wtb prow/oeis 0/ ffce secteon effect tff 
152 I C 325=1934 R 273 Sire afro 1 1 O IV N 
568=19340 229, 152 I C 873 = 1934 A 936 
Secs 145 and 67 — IMiere the object of trying 
to prove certain documentary admissions is to 
utilise Chose admissions to prove a party* case 
and not to contradict the persons making the 
admissions S 145, Evidence Act, Could have 
no appheaUon The admissions in question 
could be proved according to the provisions of 
S 67 of the Act by the production of other wit 
nesses 1941 OA (Supp) 420—1941 A AS R 
(Rev) 461 = 1941 A L.J (Supp) 89 
Secs 145 and 155 — S 155 only lays down 
that the credit of a witness may be impeached 
ivtrr aha by proof of former statements inconsistent 
With any part of his evidence wluch is liable to 
be contradicted but it does not lay down the 
manner in which the former statement u to be 
proved The mode of proof of such a statement 
in writing when it is sought to be tendered in 
evidence for contradicting a witness u provided 
in S 145 In other words, S 155 n controlled 
by S 145 and 11 not independent of it 1 930 JL 
491 See also 1938 NLJ 434 S 145 must 
be taken as it u umnfluenced by any conside 
nuoa derived from the previous state of the Jaw 
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146 UTirn a n cm«i-cx-\minfd, he ma), 

^^w*-*-* in m'^v. .tdclinoi to ihr qurstiont hcmnljcforr rTfrrtTd to, 

* I*" niVrtI ^n> qiifntinp«i»!uch tend — 

(t) to irtt lui 'TTant\, 

(j) todiico\TT'»hn hr n iml whtl it hi» pcoilion in life, or 
(3) to ihaVe hii rTrdn, In injunnc Imchanctfr, althnii(;h the anintr to 
fuch qu'otioni mcht tmd dirrrilx indirrttl) to crimimte him or mii;ht expose 
or tmd dtrretlx or indirrctlx to rxpmr him to i pemlix or forfciiitrc 


i.itr>™ tn N- 
to *ro»TT 


147 If tm »uch qiTstion rchtrs to a mittcr 
rclrxmi to the luit or proceedinCt the proxision* of 
section 135 slixU nppU thereto 


148 If an) such question relxtrs to a miticr not rclexint to the suit or pro- 
dcecdmc.excrpttn so fxr as \t xnccis the credit of the 
Coon todmJe vhm «}W^ "ilnessln injuring his cJnmcier, the Court shall deadc 
txm tH»n be xiled andubm 'ihethcf or not the Witness shall lie compelled to ansxver 
wi loanoirf |t, md max, if thtnls fit, xvam the Xxitness that he 

IS not olihcetl to answrr it In exercising its dis- 
cretion, the Court shall haxT rrearxi to the follox\tng considerations — 

(i) such questions are proper if ihex are of such a nature that the truth 
of the imputation conx-e)Td b) them xitiuld <cnouslx affect the opinion of the 
Court as to the crtdibilit) of the witness on the matter to whidi he testifies , 

(9) such questions arc improper if the imputation which the) conxT) 
relates to matters so remote in time, or of sueJx a character, that the truth of the 
imputation xxould not affect, or xxoutd affect in a slight degree, the opinion of 
the Court os to the credibiht) of the xxitness on the matter to w Inch he testifies , 

(3) such questions arc improper if there is a great disproportion betw'cen 
the importance of the imputation made against the xntness’s character and tlie 
importance of his ex idence , 

(4) the Court max, if it sees fit, draw, from the witness’s refusal to ansuer, 
the inference that the answer if given would ^bc unfavourable 


vniKoul TcuoMbte grounds 
which It conxc)s is well founded 


149 No such question as is rcfcired to m section 
. ought 10 be asked, unless the person asking it 
has reasonable grounds foi thinking that the imputation 


/(tusCrotuiiU 

(d) A bamster u initmeicd by an atiornry or xaJcit that an important Viilnna » a dxkaii 
Thu u a reasonable ground for asking the xntness nhelher he u a dakaji 


NOTES 

or the Engluh law upon which it may be founded 
it makes no mcnlion of oral statements U 
therefore cannot control S 155 Hence questions 
with reference to statements made bv one wit 
ncM to another are legally admissible though 
the Court could refuse (n rely on them on the 
ground that they had not put to the witnesses 
concerned for explanation 1939 N 13— IL.R 
(1939) N 109 

Secs 145 , 155 and IS? \ peiiOon of com 
plaint filed before a Magistrate by a witness 
some days after the occurrence, can be used 
not only to corroborate him under S 157 but 
also to contradict him under S 145 or to 
impeach his credit under S 155 of that Aci 
196 IC 439 45CWN 763=1911 C 533 
Secs 146 152 Relevancv op Question* — 
A question put to a female witness wWther she 
was made pregnant by one A', m a case relating 
to title to property would be relevant if the 
point waswheinec by reason of unchaatity ahe 
could not inherit her husband s property But 
if the object was to impeach her credit, Ss 146 


and 14O to 16'* must be considered 65 I C 
OnS ijG.xwaM 271, qCrL.j ,70, 
*0 C.\S N iBj Putting scandalous questions 
in cross>ecaminTlion s Wcir 819 ^ 

Secs 146 and 148 — Migitirate should con 
tine quesuons ns to chataeter asked m cross 
examinalion to questions which are relevant 
to the eve, nnd disallow questions which are 
uiuieccMar). prnwatwe or merel> harassing 
160IC 70j=4i CrI.J 790=i9toft 113 
Sec 147—17 C 344, 39 Ik 3B6 
Sec 148 — Set eC A 371 37 (7. 87Q n 

CrL.] 4Ci3»'r. 1 C. 781 , ai G 393, 4 
N Ctli , ir»|0 U 113 (Magisimtes iHwrr 
to d svllow UBii I1I0US questions in cnvwexaiid 
nation) 

Sec 149 — Ctumel fir prismer sh ull not 
ftTte at exisliiitf ficis matters wl Ich he had 
been told In hU liwttuciiww i w the autlkorlty 
of the I riioi er I ut w hich I e tl les nit propose 
to r« ve b) e\ 1 Imre or lugitest lii croiwe'caml- 
nation tf pnweculioa witnessei 50 1 Ck i«8 
-loCWN 9i3«8i GUJ 39^ <SWiOC.\N, 
N 1C3 
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(A) A pleader is informed by a person in Court that an important witness « a dakatt The 
informant, on being questioned by the pleader gives satisfactory reasons for his statement This 
15 a reasonable ground for asking the witness whether he is a dakait 

(c) A witness, of whom nothing whatever is known is asked at random whcilicr he is a 
dakait There are here no reasonable grounds for the question 

(d) A witness of wliom nothing whateser is known being questioned as to his mode of life 
and means of living gi\es unsatisfactory answers Tills may be a reasonable ground for asking him 
if he IS a dakait 


150 If the Court is of opinion that any such question \vas asked without 
reasonable grounds, it may, if it ivas asked by any 
birmtcr. pleader, vakil or Jttornc, report the cir- 
out reasonable grinds cumstanccs of the case to the High Court or other 

authority to which such barrister, pleader, vakil or 
attorney is subject in the exercise of his professjon 

Z51 The Court may forbid any questions or inquiries whjch it regards as 
indecent or scandalous, although such qucit’ons or 
Indecent and scandalous mquuics may have some bearing On the questions 
quesbons before the Court, unless they relate to facts in issue, 

or to matters necessary to be known in order to determine whether or not the 
facts in issue existed 


a iestions intended 

t or annoy 


152 The Court shall forbid any question sshich 
appears to it to be intended to insult or annoy, or 
which, though proper in itself, appears to the Court 


needlessly offensive in form 

153 When a witness has been asked and lias answered any question which 


IS relevant to the inquiry only in so far as it tends 


Exclusion of evidence to shake his credit by injuring his character, no cvi- 
contradict answers to ques j t.. 1 .e v. 


lion* tesbng vMci^ shall be given to contradict him , but, if he 

answers falsely, he may aftenvards be charged with 


giving false evidence 

Exception 1 —If a witness is asked whether he has been previously con- 
victed of any crime and denies it, evidence may be given of his previous conviction 

Exception 2 — If a witness is asked any question tending to impeach his 
impartiality and answers it by denying the facts suggested, he may be contra 
dieted 

Hlustratiom 


(0) A claim against an undmvnlcr 1* resisted on the ground of fraud 

The claimant u asked whether in a former transaction he had not made a fraudulent claim 
He denies it 

Evidence is ofTered to show that he did make such a claim 

The evidence 11 inadmissible 

(1) A witness is asked whether he was not dismissed from a situation for dishonesty 

He denies it 

Evidence is offered to show that he W 3 i dismissed tor diihtmesty 

The evidence is not admissible 

(«) A affirms that on a certain day he saw B at Lahore 

A IS asked whether he himself was not on that day at Calcutta He demesit 

Evidence is offered to show that A was on that day at Calcutta 

The evidence is admissible, not as contradicting A on a fact which affects his credit but a« 
contradicting the alleged fact that B was seen on the day in question in Lahore 

In each of these cases the witness might, if his denial was false be charged iwth giving false 
evidence 

(d) A is asked whether his family has not had a blood feud with the family otB against whom 
he gives e^^dence 


NOTES 

Sec. ISO— Jrt 19 D 340 
Sec I5I — Indecentor scandalous question 
—Latitude to Counsel 5a I C 54=20 Cr LJ 
5C6 

Sec 152 — ?« tO B. 4C8 (470) , 3 M H C R 
973 , a Weir 819 


Sec I53 — f/e It BHC tSg, 9 CrL-J 
aa 6 The principle of this secuon should be 
obaer^ed in examination on com/niMion also 
47 G. 1040 Ss 153 and 155 must be sincUy 
construed and narrowly interpreted 6 R 143 
-igaSPC 54 * 54 MLJ 545 (PC) 
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|{r (]rri n It If' ira\ I*- (T Tia *1 tn] <n I* e i;rMi d ll at ll r (jurtiion to imprach Ini 

impani»lji> 

ITir Court xn'i'^y m tts discretion, permit 
Qj'nt.on. In pirn in \ . Jli'* pef«on nlio nlN -s siitnos to put nns queitiom 
own vitiv*!. tn Imn wlijfh miplit 1 >p pul in rtnis-c’surmnljon b> 

itir idtTr«>‘ pift) 


Non s 

See 154—,'^^ aT t 5^1 . 13 C *% la 
M 1-A 3 o The nroim nr*^ n t«h h a 
Wilnen ma> l>e cmit-rtatninnl In Ur puts 
calling him are nnt Uil down Sn S t»^ whtn 
leaiT* the mai’er eniirrls in U r dtKiri on rf 
Ihc Court Tl>e mi«l lef l>rrin« »»} rn U c i;rant 
of prrrnj' mn il*eU i' ron'idrtrd 1 > It rn iivalrnt 
to an adjudication or In an eiptri’ nn rl o^ininn 
by U»e Court ad\Tr»e to the \TTaot> ef lie 
Viine»i irutra I of trrited tnrnJ> a« a 

permioion to tnt %mrit> if a vitn«t a p^t 
tnisnon v.V«ch can l4aT4U> It rtf i\«l wSitn at») 
vntncsi maker an unrapectni tiatrment aitrrw 
to the case of the prowruinn 14} I 03^'" 
>933 <83 , xC/j 1 C ;jG -sT Cr L.j ayi -* 

*937 P 34 >4 I'atl-.T 4nf-i'>33r 

517 A»toth<«Ntdencrorivo«iUi> and pnncipltr 
gtnemmR ducrction of Court u« 1033 N 3H4 , 
159 I C. ioatwin35 P '033 I'hen a ttiino* 
bmmer hoiule 11 n-ould in certain caret be 
unsafe to accept any portion of die testimony 
wluch he has rendered in examination in<hief 
To pick and choose betitcen the ttatemenu vluch 
suidt a Mitnest makes m examination m-chitf 
would aomeiimes be an unround proceeding 
But It would be quite ti-rune fu I Id ihat a 
Court IS entirely debarred troin bringing its 
judiaal discretion to betr on materials which 
cross-examination elicits and of deciding uhether 
the truth lies there 44 C.\\ N 9j0"t9lo C. 
536 It IS not settled that the etidencc of a 
wtness who u cross-examined by the party 
c^ling him IS still evidence and can be relied 
on by either party, the credibility of the facts 
deposed being a matter for the jury There is 
no legal objection to permission to treat a 
witness as hostile being granted freely altliough 
It IS preferable to avoid the use of the words 
** declared hostile ' which by association have 
come to carry by imphcaiion a misleading 
significance 19 P 3^9= '91° P 289=92 
PUT 98 The power given by S 154 is a dis 
cretionary one and will not be reviewed by Uie 
appeUate Court provided there was some material 
on which such oiscretion can be exercised The 
mere fact however that a witness does not adhere 
to or subsequently makes a statement different 
from his previous statement does not of itself 
justify the eniploymcnt of the power given by 
S 154 II R 4=«933 R 57 -ScrebeiCeiC 
726=1937 P 34 That tlie answer of the 
witness u in direct conflict with other evidence 
IS no ground to treat him as hostile and allow 
cross-examination 55 M 904=1936 M 516 
=171 M L.J 231 liosule witness, who is a 
witness IS not necessarily hostile because to an 
ateent minded moment he admits the truth 
Before a prosecution witness can be drdared 
hostde, there must be good ground for believing 
that the statement he made in favour of the 
defence is due to enmity to the prosecution 44 
1C 33=3 PLJ 419 See abo 6i C 399=38 
CWN 65Q<3i934 C 636 A witness who u 
unfavourable is not necessarily hostile , a hostile 
r r M —321 


M nrt» i« fiir v»Ii> from lie inanncr iri vvlnch 
I e gives I tv rvi l'"nf e show tl i1 1 c 11 ni t desirous 
of le'l rg tl c truth 49 < '13 »i)i2 C. 267 

(47 t. lO|4 Kef) 3| C.l\ N 526-. 1930 C 
aju in err a witnevi I ai lirm tendefeti but 
not examin~d b) the pmsecuti in tl e pro«efuiicin 
rannot rttnv-examme tJ at witness ^ 154 does 
not Bull onse such rmw-exuninat on 7 P 55 
r-lojT P 203 V prov-nilion vsiircss who 
was declared hosiitc ard permuted to be rross- 
raamined b> the proseewtun in the commuting 
Court earnot be trrited at once as a 1 osuic 
wvvnmv ard fmvv-exaTmftfd \>s the prteenitiori 
in tl e Sessjons Casurt uiihnut firing examined in- 
s' I lef If/ IC ^39«-45 C.U N “63=1941 C 

533 lltM-re a witness turns hostile and h ctois- 
r«am nexl I v tl e piri> tailing him the evidence 
of such a witnrvv 1 rot be rejected in lota 
Ii IS a qurviion for the Judge to deade whether 
in spite of the witnesv having been divcrrdiicd 
on one point hiv tesumon) maj considered 
ooanotler 1933 M I47 5O M 7'-64NfL.J 
soO Before a parl> calling a wiincas can crou 
examine him it is not necessary that the wib 
ness should Tint of all be declared hostile 2 r 
this respect S 154 of the Indian Evidence Act 
givn an unqualified discretion to the Judge 
quite apart from any question of the hostility 
or odierwise of the witness. It is, however, 
nettssary before the procedure of S 134 can be 
adapted, either for permission of Uic Court to be 
obtxmed or for it to be given by the Court 
without its being sought Such permission should 
be signified if not in words, by some other action 
of the Court indicating its penniss on during the 
cross-examination of the witness by the party 
calling him 56 M 7 1933 N 389 See abo 

5O C 1404 A party IS allowed to cross-examine 
ivvs own witness because the witness displays 
hostility and not necessarily because he dis 
plays untruthfulness The fact that the witness 
IS (King cross-examined does not imply an admis- 
sion that all the witness s statements are false- 
hoods On the other hand, the mam purpose 
of cross-exammation is to obtain admission 
ConsequenUy the prosecution is entitled to rely 
on a part of the witness s evidence even though 
he has turned hostile 9 P 474=1930 P 247 
Per Lbti Wtlhams, J — Ss, 143 and 154 do not 
give power to Uic prosecution to put leading 
questions to their own witnesses even with the 
absent of the Judge The meamng of S 154 u 
that they may with the permission of the Court, 
treat a witness as hostile and cross-examine him 
The wording of S 154 shows that the legulature 
did not intend to distinguish the law in this 
country from the law which obtains m England 
50CLJ 467=19300 139 It must be under- 
stood that a witness should be cross-examined 
to be discredited altogether and not merely to 
get nd of part of his testimony 71 I C 657= 
37 CLJ 173=1923 C 463 Result of cross 
examining one i own witness 53 C 373 , 33 
CWN 879 
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155 The credit of a witness may be impeached 
^^Impeaching credit of vat- jjj j}jg following ways by the adverse party, or, with 
the consent of the Court, by the party who calls him — 

(1) by the evidence of persons who testify that they, from their knowledge 
of the witness, believe him to be unworthy of credit , 

(2) by proof that the witness has been bribed, or has ^[accepted] the offer 
of a bribe, or has received any other corrupt inducement to give his evidence , 

(3) by proof of former statements inconsistent with any part of his evidence 
which IS liable to be contradicted , 

(4) when a man is prosecuted for rape or an attempt to ravish, it may be 
shown Aat the prosecutrix was of generally immoral character 

Explanation — A witness declaring another witness to be unworthy of credit 
may not, upon his exammation-in-chief, give reasons for his belief, but he may be 
asked his reasons in cross-examination, and the answers ivhich he gives cannot 
be contradicted, though, if they are false, he may afterwards be charged with 
giving false evidence 

LEG REF 54 I J 545 (PC) Section if affected by 

'Substituted by Act XVIII of 1873, S n S 163, Cr P Code 4R 73 Seeelso 

543*1933 P 589 ^\lt^css not believed m 
NOTES judgment m prcviou* caie docs not neccisanly 

Secs 155 157— i'M also Notesundcr S 145 impeach his credit 5«x62lC 3oo*ip36Pesh 
Ste 45 OWN 763 loo Statemcot made before Coroner is adnus- 

iDENTiFiGATiON iH Jail— Valub OF, AS Bvi- siblc at trial s8 BomLR. 775=1926 B 404 

Dsnex —Evidence of identification in the jail First Information Report admissible in defence 

cannot be treated as substantive evidence in the to impeach informant s veraaty igay C 17* 

trial as It u not on oath, and is made in extra 44 CLJ 253, 1936 L 833=165 IC 14® 

judicial proceedings rg ALJ 947 When a A confession by an accomplice to an Excise 

person, who makes such an identificaoon, states Officer is inadmissible as a piece of substantive 

in Court that he can identify no one, the evidence evidence as against the other accused, even if me 
of identification is not admissible (Ibsd) latter had been tned alone with the maker and a 
Where, in the Sessions Court, witnesses retractM forhon that it is inadmissible as a piece of subs* 
the statements made before the committing tantive evidence in a separate proceediA 
Magistrate, fuld under S 155, the statements against the other accused But where the stake 
made to the police and to the committing <s examined as a witness on behalf of the otho 

Magistrate were relevant to contradict their accused it is admissible for the purpose of im 

evidence before the Sessions Court given in place peaching his credit in respect of the later state 

of their retracted statements 46 B 97*23 Boro ment made by him in his evidence m Court under 

LR 820=19228 JoS Statements of witnesses the provisions of S 155 61 C 967=38 C WJ4 

made to the police should be used to corroborate 1005*19340 616 The language of S 155(3) 

them except in very special circumstances The isfinmaj^e wide enough to permit such questsoaS 
evidence tif a witness hostile to ibe CrowM may be as asking the investigating officers if certain 

impeached by reference to the police diaiy 45 witnesses made certain statements But where 

IC 272=3 PLJ 568 S 162 Cr P Code, the evidence has been reduced into writing it 1* 
allows the credit of 3 witness to be impeached, undesirable penmt the putting of such quesOoM 
by a statement which he is alleged to have made In such a case the written record made 
to the pobce in the course of an jnvesijgafjaii by the pobce officer is the only proper and 
under Chapter XIV of the Code though no thing to prove to discredit the witnesses If 
person is bound to state the truth to the pobce the police diary is used the provisions of S I45i 
in the course of the above investigation 41 I C Evidence Act, and S 162, Cr P Code, will 
668 — j 8 Cr L.J 844 Ste also 14 P L T 543* have to be borne m mind A copy of the 
*933 E 589 The statement to tbc pohee is not ment made before the police cannot be used ^ 
evidence like a statement made on oath before a against the witness till he has been confronted 
competent authority (Ibid ) Receiver s report with it Tlie right procedure then when a 
to the District Judge that he was wrongfully prosecuUon witness is contradictmg himself 
confined and obstructed in the discharge of his to ask the Judge to look into the diary and 
duties about 24 hours after the occurrence did deade whether the accused person should not 
not come under the provisions of S 157 as it was have a copy of the statement 26 ALJ 139 
not made at or about the time of, occurrence S 162 (1), Cr P Code, by enacting that no 
but 24 hours after, and as it was not made to a statement made to the pobce officer nor any 
person who had power to investigate the fact, record thereof shall be used ‘for any purpose 
and that therefore the prosecution could not at any enquiry or trial ” repeals by implication 
have used it to corroborate the witnesses, but S 157 of the Evidence Act so far as concerns 
that it was open to the defence to have used S 155 statements made by a police officer in the couw 
to impeach the credit of the Receiver 55 C of an investigauon 14 PLT 543= >933 E 

879=11110.327=19280732 589 S 155 (3) does not render nugatory the 

bee 155— On this section, ste 104 1 C 377 clear and explicit provisions of S 145 and in 
•*1937 R. 247, 25 ALJ 994, 1939 N 13, &ct takes for granted the existeace and brodinj 
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t • tr* 

4 »ufi ^ f Tf ihc prire fnr»ti ►'M awl dflurml to tl 

CM^tih*! 4f1'-Iiv»wllh<T^ltto/? 

,, ofTrrrd lo »*iow i1 *1, on a ptrxiwn ofration fi'* *ai<i lhai he had not d-IuTrrd 

the pood* to It 

The rvwlrt'CT •« admit'd V 

(fc) ^ ri Ind rtrd f >f Ihe rnnoler of /f 

C aaNithat r detUm\ \H>t 4 hadniNtn /? the »»-oviwl of MkUtf h I e <Ued 

rndmer ii nffcrTt! to »'i<o\ that, on a |>rr»»oMi offaonn Ctaid chat the nound w*i not 
Rt\Tn Vw ^ or tn 1 provnire 

Themdeoce h admu’ihV 


156 Wlicn a %Mtn«t \\]inm il i» intendrd to corrol>nraic Ri\ct c\jdcncc of 
an^ rrlevtnt fact, he nn> 1 )C questioned as to any 
Qunuom imding to ror- other ctrctitnstinces sshich he rJtscrscd at or near to 
d’t* t«nte or pHcc at uhich sucli rclc\int fici occurred, 
* ‘ tf the Court IS of opinion tint such circuntsnnccs, if 

prox'cd, ss-ould corrotiorate the testimon) of the ssitness as to the rclcsnnl fact 
•which he tcsufics 


iltal’reti^ 

A an a«t*mphcr, cun an arrount of a robbery in svhich he tool part He describe* 
s'anoui incjdenti unfonnecied wnth the robbrr> *»hifh orrurml on hu wa> to and from the 
places\here it wai rommiltrd 

Independent rvidetire of these fjett ma^ lir Kum in order to rorroborate hit evidence as to 
the robber) itself 

Formtr .uitmovu of w. '57 >" "> co'TOlmrate ll)c trslimony of a 

ness may be proved to cor wanes*, an> former statement mnde b> sucJi witness 
reborate later tesumony as lelatmg to the same fact it or about the time when 
to lame fact place, or before any authoniy legally 

competent lo tntcstigate the fict, may be prosed 


NOTf-S 

effect of those provmoni 32 P 1, R 359« 1931 
L. 38 Sn also 147 1C 59' ='934 A aaC 
IVhere in a dispute about the ownership of a 
piece of land, the lower Court ftranted the piaintifT 
a decree on the strength of the statement made 
by 3 witness on the bo* which was corroborated 
by a reatal m the mortgage bond between two 
strangers to the suit about the boundaries of the 
suit property lUld, that such recital was not 
evidence and as the document was not produced 
by that witness his testimony could not be relied 
on. 146 IC 193=34 PL.R 917 

Sec 157 Meanwo or Words — The words 
“ legally competent ’ mean having power under 
some law, statutory or otherwise The section 
a controlled by S 163, Cr P Code 50 1 C 
834=ioL.W 239 fwohassM 397=1410 
8^(FB), 4R 73=27 CrUT 881 = 1936 R 
ti6 A statement of raped girl in answer to a 
person who saw her weeping is admissible 5 L. 
324=82 1C 129=35 CrL.J 1201 = 1934 L 
609 Keratngo is a person in authonty t3 Cr 

L. J 480 Document showing ownership ofland 
adjacent to disputed land u admissible to cor> 
roboratc the tesumony of ownership 44 C L.J 
582=9910 907=19270 230 Stt alto igso 

M. W N 80 The woids ‘ former statement ' m 
S 157 mean a previous statement of the witness 
who IS to be corroborated made on another 
occasion, ) an occasion other than that 
at which the subsequent statement requinng 
corroboration u made 174 I C 36=39 CrLJ 
395=1928 C 125 

SCXIPE AKO APPUCATION OP aECTIOfT 12 

BomLR.663, 25M 183(210), 7AL.I468, 
53 B 699 (P C ) , 34 C 129 . 2 C W N 704 , 
4 Bom LR. 434. S 157 provides an exception 
to the gener^ rule excluding hearsay evidence 


and in order to bnng a statement within the 
excepuon the duty is cast on the prosecution to 
establish by clear and unequivocal evidence the 
proximity of lime between the taking place of 
the fact and the making of the statement iio 
1C 676=1928 h 647 Ordinarily before the 
corroborative evidence is admissible, the 
evidence sought to be corroborated muse 
be given Where m support of the plain 
ufPs case a witness for the plaintifTpro 
duces a letter wntten to him by another witness 
but before the production of such letter the 
witness doe* not make any statement whatsoev er, 
which u sought to be corroborated by the letter, 
the letter cannot be admissible in evidence under 
S *57 '937 Reference by witness to 

deed lo which he was not party not permissible 
40 PLR 968=1938 L 635 
ItiWTBATTVE CASES — SaitdmoH CJf — Where 
a party files a petition on the date of hearing 
asking for adjournment on the ground that his 
pleadrr cannot attend Court that day on account 
of haitai, the fact of filing the petition as well as 
lU contents can be proved and are admissible, 
though not perhaps sufficient to charge the 
pleader with professional misconduct Woodroffe, 
J — The petition is admissible 49 C 732=26 
C W N 589 (F B ) Fint information report 
u admissible 54 C 237=99X0 227=19270, 
17 j<roboi65lC 146=38 PLR 203 = 1936 
L 833 Statements m the first information report 
can only be used for the purpose of the 
contradicting or corroboraung a witness 
and for no other purpose 31 L.W 51 = 
1930 M 632 (a) Where a statement made to a 
pMce officer is not the first informauon under 
S 154 of Cr P Code the Magistrate must take 
from the police officer a statement that the 
parbcplar statement was made to bmt. I ^ 
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158 Whenever any statement, relevant under section 32 or 33 , is proved, all 
.y, matters may be proved either m order to contradict 

nrftvpH OP *0 coiToboratc It, or in order to impeach or confirm 

proved in connection with , , ^ » ’ , , ^ , , t_ 

proved statement relevant the credit of thc person by whom it t\as made, vvhich 
under section 32 or 33 might have been proved, if that person had been 

called as a witness and had denied upon cross-exami- 
nation the truth of the matter suggested. 


NOTES Pnor whole statement of a witness cannot be 

650 = 22 CrLJ 410 (C ) See also 5 L 3*4= admitted — Even admissible parts cannot be 

83 I C 129=1924 L 609 A kanutgo deputed admitted before witness u examined 22 SLR 

to make inquiry under S 148 of the Cr P Code 309 See also 1933 M N 1148 tVhere a 

may give his deposition and his report is admts- person has been examined as a wimess, a state 

sible to corroborate his sworn testimony 12 t C ment said to have been made by him to another 

88—12 CrLJ 480 (C ) A statement made to is not admissible when no question is put to 

the Deputy Superintendent of Police in the witness as to whether the particular state- 

which the informant gave an account of what ment had been made to such other person 131 

occurred is admissible in evidence as the Deputy I C 437=35 C L J 1332—1934 S loo S 157 

Superintendent of Police is an officer legally cannot be invoked to let m statements made by 

competent to investigate the facts of a murder somebody else as evidence for the purpose of 

and dacoity, within the meaning of S 157 45 corroboration of a witness examined in the 

MLJ 279=7510 695=1923 M 694 State case 110 I C 521 = 19280 B93 Any Magis- 

ments by witnesses recorded by a Police Super trate 11 competent to hold a test identification 

mtendent during investigation arc not admissible and can prove the statements made before him 
in evidence nor oral evidence based on such under S 157 even though he is not empowered 

statements 45 M 766 (35 M 397, Ref to) to deal with tic matter under enquiry 33 

Per White, Cj and Ayting J —The ‘local OWN 616=1928 C 50 Rental as to date 
area ’ of an officer of C I D is the Presidency of birth of the mortgagor contained m an apph- 
ofMadrasandheisthereforecompetenttotnvesti- cation by his brother is admissible 1939 A 

gate an offence under the Cr P Code 550 But a statement by father in vaccination 

ran A<»r, J , Contra) An Inspector of the register made 3 years after birth of child cannot 

G I D IS not one of the officers legally entitled be relied upon to prove paternity of the child 

to investigate an offence under Ss 157 to 167 >929 M \\ N 696 Oral evidence of what the 

of the Cr P Code, and so his evidence » not witness had said on the occasion of an idenU 

admissible under S 157 (While C J Sankoran fication parade held by the Bombay Police in the 

J{atr and Ayting JJ) 35 M 247=22 MLJ course of investigation ami recorded in a 

4go=t4lC 859 Butwig27C i7=44CLj name written on that occasion m the presence of 

253 An officer of the C I D who investigates a competent police officer is admissible for 

a matter under the order of his superior 1$ not purposes of corroboration under S 157 32 

an officer ‘ legally competent” within the BomLR 327=1930 B 158 On this j« o&o 

meaning of S 157 as he docs not denvc his 180 IC 239=1939 Pesh 4 In proceedings 

poiver from the Police Act or the Cr P Code under S 107, Cr P Code, lanchas or reports 

35 M 397**3 CrLJ 352 = 1410 896 (FB) made by the proseention witnesses on various dates 
A headman cannot examine witnesses on oath against Vu atrused in the absence of the latter, 

in the course of an inquiry m a cnnunal case are not substantive evidence in the matten 

The statement made, to headman can only mentioned in them but under S 157, such 

be used in the manner provnded for in Ss 145 reports can be usedin order to corroborate what 

and 157, Evidence Act 144 I C 369=34 Cr the witnesses testify to in Court when they are 

L.J 781 = 1933 R iig A panckanamt is not examined in Court 2i PLT 652=1940 P 

evidence of the statements contained therein 552 

and It should be proved and exhibited ss rele- RcarsL as to boundaries — recital re- 
vant cvndence of those statements 12 I C 209 garding boundaries in a document executed 

= 12 CrL.J 489 See also 1939 M WN 465= between strangers to the suit relating to lands, 

•939 hi 7^® Anybody who has seen a place adjoining the suit lands and in whidi the suit 

may be examined as to what he saw under the land is referred as a boundary is not Omissible 

general provisions of law 12 I G 88=12 Cr under S 13 but may be admissible if the cxc 

L.J 480 (C ) A statement admissible under cutant is called and depose to the boundary to 

S 157 can be proved by a person to whom it corrohorate him under S 157, or if he is dead 

was made Evidence of a person who hears under S 32 145 IC 944 (2) = I933 P 636 

a statement being made is as direct proof of See also 1940 MIVN 60 

the same as the evidence of a person who sees Sec 158 —Statements made before the Sub- 
a deed is proof of the deed being done. 58 I C. Registrar by the deceased attestors to a will 

344=21 CrLJ 760 In the absence of sub- are admissible under S 32 (7) taken with S 158 

siantivc evidence first infoTTnation report cannot butnotunderS 33 of the Evidence Act Under 

be used as corroborative evidence 6 R. 481= S 158, even prior statements of deceased persons 

1928 R 295 A letter written by a police officer can be admitted both for contradiction and 
to hts superior expressing that a certain person corroborauon 1933 MWN 1148 See 8 P 
would make a certain statement for a certain L.T 510=5? 777=19271* gi As to scope of 
sum of money is not under S 157 properly «-ction See 1026 L 122 
receivable m evidence for any purpose 6 R. Secs 158 and 159 ListopStolen Tinvos 
*43=1920 P.C. 54=M MI-J 545 (PiC). CIVZN BY JNPORMAMT— Adjossibiutv op.— P er 
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•59 A uitnp$<, mi>, vlnlc under cximlmtion, rcfrcjh lus memory by refer* 
Rcfrr»hinc Tn'ro-rr) wTilinj; midc by lnm«clf al the lime of the 

iranjiction concrmlnR %\liich he U qiicsiioned or so 
soon aftcrxNirds that the Court considen it lAr!) tint the transaction uas at that 
tim* fresh in his memor)*. 


NOTT-S 

A Jut pf the ilplm thinfn ps'en 
to tupplement the Tint informatinn rrpnii i« 
admt«iHe *01! can l»e rcfrrml to tinder S ijq 
and prmrd under S 15^ The firt that a 
rCT> of »uch a hu had been cnrti to ih* poJirr 
x-ouH not aJTect the admiuihihtj oftle tnfor- 
mant** lut 1033 CrC. 1503-1033 
See 1 S 9 Krnttutrto Mtmo«y —A 
can be atIo\.Td to refrrrh hit metnnr> b> rrfe. 

to an> memorandum or other u-ntinc 
prepared b) the wtnesi, jf there it a lap»e of 
memory on a pmnt a»Ved of the viinett On 
® C. 73 J . If, C.U N fty> , 
11 BHC. 123, n n 637, 3a \j gfi, , a/jjC 
“ 5 * » 1930 N 24 (0 tShere the untini' 
bnnp to the mind of the uitneit neiiher an> 
recolleetion of the fact* mentioned in it or any 
recoJlection of the viTiiinR ittelf but whieh 
netTTtheleai enables him to i\*Tir to a particular 
fact from the conMction of hit mend on •erioR 
a t»TitinR, which he knowj to be genuine the 
-wtntss may refresh hii memor) b> refemm; to 
rte wTJUng 49 C. S 73-26 C\N S' 68o*.3s 
UL.J* 270 S 159 doej not render the note* 
oL * * 25 ”" »"aa>n»s'ble In etrdenee 1930 L 
867 For purpose* of S 159 it is nor renumie 
that the wnting u»ed to refresh memory of a 
witness should hate been admillfd m evidence 
Accordingly, a document not nrodueed in C^rt 
within the proper time ana in consequence 

g ected at endence under the provision* of 
13, r 2, C P Code, may neseriheless be 
referred to by the party producing it or his 
witness to refresh his memory of the document 
rfotherwuc within the purview ofS tsg.Evidence 
Act " The weight of the evidence, (he obiec- 
tion to the document upon the ground that it 
not hanng been produced at the proper time 
renden lU authenliciiy, the subject of suscicioii 
and all other grounds upon which a document 
can be successfully impeached still remain open 
but refusal to penrut a man to refresh hu memory 
by proper relevant contemporaneous documents 
imght lead to a grave injustice ” 55 I A 107 
(PC) Metro 

randa kept by a witness can be used m evidence 
not ty Itself but as corroborating a witness or 
refreshing his memory (to NLR 44, at p 
120 I C 224=1930 N 24(1) 
When a witness wants to refresh his memorv 
under S 159 he is to do so by referring ,n 
Court to the document which he had read at or 
near the time of the transaction, and it is the 
fact that he had known it to be correct when he 
read it that is the justificaiion of hu dome so 
It u quite immaterial that a document to which 
the witness refers in Court was not printed 
by the witness himself or in his presence It is 
essential only that he should have read it at or 
soon after the transaction, to which it relates 
120I C 798=I93 oL 371 The word "wnting” 
used in S 159 tncluaes also printed matter 
^iid) There is a common practice in the 
Punjab of referring to statements in the first 


infrrmstion rrnorn, mrthrolpgal reports and 
*0 forth as If Ihry wire rvidrncr 11m is not 
jiMlifi'Yl b> law Tlir pn>prr cmirv 11 for the 
wiinfsi to rrfrr to the document which he has 
prrpaTttl at the time under S 159 and slate 
in Court cvrtylhinc which the prosrculion or 
(oun«ci for drfence or the trying \fsgiilrale, or 
Judge ftmuden maleruJ 39 P UR 290 - >937 
1 - 475 

liotosoort — AmitwiBitm — A horoscope is 
admissible in evidence in proof of age, and 
ibottgh it mav not be relieii on as a probative 
iloniment in itself, it cm be used for the purpose 
of refcething the memory of the witness under 
S 130, Tvidencc Act 12 Mys UJ 133 = 39 
Mys 11 C R 406 Ttirre u no provision in the 
I \idence Act by which f-erctu^alnamahs prepared 
by the police for the recovery of articles on 
infvrmation given by the accused can be used 
as substantive evidence If they are prepared 
at the time, they cm be used by the witnesses 
f>r the purpose of refreshing their memories m 
the witness bog under S 159 but in themselves 
they are not evidence 1039 ^I W N 465 
Pott MORTtu RrroRT — Si 159 to 161 permit 
a limited use being made of pest merim notes 
of Medical O/Ticer namely, that they may be 
used by the witness who made them for refreshing 
his memory or by a party for the purpose of 
contradicting the witness It 1$ extremely 
undesirable that such note* of post morlm «a« 
minauon be put m evidence through the Medical 
Olficer m {foe as It is prejudicial to botli paruci 
Per Rupthend AJC, 1930 S 225 
Sets 159 andl 6 Q Pouce iNVEsriaATioir — 
Adjmsmovs made bv Accused iv rREserrcE op 
MA crsrrtATE — O ral evidence op hUcisTRATE 
— Use op memorandum — Where during the 
investigation of a criminal case a Magistrate 
IS associated with the investigating onicer, and 
m the presence of such Magistrate, the accused 
points out places alleged to be connected with 
the enme and makes admissions which do not 
lead to the discovery of any fact and the Magis* 
tratedoes not record the admissiorum accordance 
with the provisions of S 164 of the Cr P C^e 
but makes a memorandum of the conduct and 
adnussions of the accused the oral evidence of 
the Magistrate is admissible to prove the ad> 
missions of the accused Ordinarily the written 
memorandum of the Magistrate Is not admissible 
though the Magistrate under the provuions of 
S 159 of the Evidence Act can refresh his memory 
when under examination by referring to the 
memorandum In such a ease the memorandum 
must be shown to the adverse party and the 
witness may be cross-examined on it Where 
the Magutrate has, however, no spenfic re* 
collection of the facts themselves but he is sure 
that the facts were correctly recorded in the 
document, both the testimony of ihe witness 
and the contents of the memorandum are 
admissible under S 160 of the Evidence Act, 
the tw> being the equivalent of a present positive 
statement of the witness affirming the truth of 
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The witness may also refer to any such witingmade by any another person, 
and read by the witness within the time aforesaid, if when he read it, he knew 
it to be correct 

Whenever a witness may refresh his memory 
may use reference to any document, he may, with the per- 
mission of the Court, refer to a copy of such docu- 
ment 

provided the Court be satisfied that there is sufficient reason for the non- 
production of the original 

An expert mayrefresh his memory by reference to professional treatises 

i6o A witness may also testify to facts mentioned 
in any such document as is mentioned in section i59> 
although he has no specific recollection of the facts 
themselves, if he is sure that the facts were correctly 


When witness 
copy of document to refresh 
memory 


Testimony to facts stated 
in document mentioned in 
section 159 


recorded m the document 

UlustraiMn 

A booh keeper may testify to facts recorded by him in books regularly kept in the coune of 
business if he knows that the books were correctly kept, although he has forgotten the particular 
transactions entered 

i6r ‘Any writing referred to under the pro- 
Right of advene party as to visions of the two last preceding sections must be pro- 
wnting used to refresh duced and shown to the adverse party if he requires 
It such party may, if he pleases, cross examine the 

witness thereupon 

a witness summoned to produce a document shall, if it is in his pos- 
^ ^ , session or power, bring it to Court, notivithstanding 

Production of documents ^^^y Q^j^^non which there may be to its production 

or to its admissibility The validity of any such objection shall be decided on 
by the Court 

The Court, if it secs fit, may inspect the document, unless it refers to matters 
of state, or take other evidence to enable it to deteimine on its admissibility 

If for such a purpose it is necessary to cause any document to be translated, 
TrantoonoMocumma the Court may, if it thinks fit direct the translator 
to keep the contents secret, unless the document is 
to be given in evidence , and, if the interpreter disobeys such direction, he shall 
be held to have committed an oficncc under section 166 of the Indian Penal Code 


LEG REF 

to the appi cation of S 161 to Police 
dianes see the Code of Cnimnal Procedure, 
1898 (Act V of 1898) S 172 

NOTES 

the memorandum The fact that the Magis 
trate is empowered to record the confess on ol 
an accused person under S 164 would not affect 
the question of the admits bihty of such evidence 
14 L 290 1933 L 716 (FB) See also 193$ R 
42 (Statement of deceased person) 

Secs 159 and 161 Panchvamas contadiino 
cotFEssiov How TO BE USED — No doubt an 
entry m any public record stating a relevant 
fact and made by a pubbe servant in the dis 
charge of his odiaal duty or by any other person 
in performance of the duty spec ally enjoined by 
the law IS itself a relevant fact But where panch 
namas conta n confess on which cannot be given 
m e\idcnce because of S 26 the proper svay of 
deal ng with a panchnama containing such an 
entry is to place it into the hands of a witness 
fP? t® *0 refresh his memory 

f he finds m u anything of which evidence can 


lawfully be given he may give such evidence 
in the ordinary way , but the document itself 
should be excluded 144 IC 772 = t 933 ® 
220 See also 1939 MWN 463 

Sec 160 — See also notes under S 159 Set 
»9 A 390 (Special Diary) ir B 657 31 C 

1050 32 M 384 II BHC 120 (Statement 

to police officers) 97 I C 200=1926 C 980 
=»43 GLJ 479 (Engineers report) 1936 
42 (Statement by deceased person) IVherO 
no attempt is made by a witness to state orally 
belbre the Court what the accused in the case 
was alleged to have said nor does he state before 
the Court that although he has no specific 
recollection of the facts themselves he was mre 
that the facts were correctly reported by him 
in h s report the evidence of such wim^ is 
inadmissible in evidence 40 PLR 872= 
177 I G 707=1938 L 629 __ 

Sec 161 — SeeBC 745»5LBR 40=210 
535 j , 

Sec 162 — 5 '« 4 I BomLR 39 * «tcd under 
S* 123 and 124 The privilege ehmable in fespeet 
of og^l and confidenlta! doevmenls is a narrow 
one and u based on the pnnaple that the mfor- 
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163 \\’hcn a calli for a clocumctit \%hich he his pK^cn ihc other party 
notice to prtxlucr, and such document i» produced and 
Gmnc, M.% mdmer, pf m^ncfted h\ ihc parl\ callinp for its production, he 
dSX™' '>"••"<1 <» » =< r„*ncc .f .),r p-,rl, projudng 

It requires him 10 do so 

I G t \Vlien a party refuses to produce a document 
Uine ai mdpticr, ofd^ which he Ins Ind notice to produce, he cannot after- 
'Ik ai c'Kfcncc mtimut the 

coment of the other part> or the order of the Court 

t wrt ^ on »n *CTtrTnenl and *n\Ti ft notice In f*fnrlufe il. At the Inal /I callt for the docu- 
ment and U refuva to produce it i m'Tt arcntMlaf) evidence cvf Ifi conlcnti li »ecls to produce 
the document itvelfioeontrad ct the tecoMary evidence cwrn by d or In order to *how that the t^reej 
ment it not ttamped He cannot do tn 

165 The Judge ma), tn order to divosTfor to otilain proper proof ofrclc^ant 
ficti, a»h any question he pleases, in any form, at any 

Judtjc’i power to pul t,fnc. of any tvitncis, or of the parlies about any fact 

ont or o er produc- irrclcsant ; and ma> order the production 

of any document or thing and neither the parties nor 
their agents shall be entitled to mabe any objection to any sucli question or order. 


NOTT-S 

mation coniatnrd in ©fl'cial docummii cannot be 
duclotcd where the duelorurc would not be in 
public iniereit The ciraimiiince that tl e 
documenu are confidentui or odlcial u by iiaelf 
no reason for their non production and the 
Court IS alw3>i entitled to summon (hem and 
to examine how far the pniiJece claimed is 
reasonable and IS justified itM>aLJ 171 5>c<t 
C. 74a, l6C^^ N 431-15 I C 77 45 1 C 696 
Sit also ILR (iq4o)N a8o Pohcedunngan 
Invesagation seised account books of a certain 
person and made copies of it in their diary 
In a later civil suit that person denied that he 
kept accounts and hence the other party called 
for the copies of the account books made by the 
police to be produced m evidence Police 
refused to produce the copies claiming the 
privilege of State document ' Htld where 
account books were not Slate documents copes 
of them could not a sume this important shape 
simply because they were wniten in the course 
of a police investigation Tveither the police 
nor any other person can evade the normal 
rules of disclosure by the simple expedient of 
entering matter for which no pnvilepc can be 
claimed into an otherwise pnvilegcd document 
1938 N 358 

Sec 163 —Production ofdocuments by defend 
ant — Inspection by plainlilT — Court cannot admit 
without proof 72 I C 439s 18 LW 165— 
1923 M 807 S 163 does not render proof ot 
the document unnecessary nor alter the normal 
incidence of burden of proof Quatre whether 

S 163 IS applicable to accounts produced under 

the procedure for discovery or only to accounts 
produced after the trial has begun J923M 607 
Under S 163 it is the duty of the plaintiiTto 
require the defendant who has taken inspection 
to tender the account books as evidence of 
both parties Such accoimt books need no 
further proof and are admissible la tote loC 
IC 305 (aJ^igaS N 119 Under S 163 an 
inspection ofdocuments by the adversary entitles 
the party producing them to tender them as 
evidence of both parties Such documents nntst 


be admitted m Mo 43 PLR laS los IC 
— L. ffsO S 163 11 apphraWe to 
cnmmal tnals as well as to nvil actions If 
dunne cTow-eicsminaT on of a witness the counsel 
for lie acfvvfd calls for the itaiement of that 
witness recorded by the pol ce m Calcutta during 
{(isrsdoadon and inspects it for the purpose of 
eoAtrad cting ihe witness the Government 
Counsel 1$ entitled to renuire the counsel for the 
accused to pve Ihe whole of the itaiement as 
evidence excluding onlv ruch portions as are not 
relevant to the ease, although (hat would bnng 
on the record those parts of the statement 
which are corroborative of the witness’s evidence 
at the tna! in addition to those brought on the 
record by counsel for the accused as being contra 
dictory of that evidence But where there is 
no formal notice or rrouisition from the accused 
calling for the police diary and the Government 
counsel produces it staling that~he will not 
“ rely on the strict technicality thereby giving 
Ihc impress on although the impression is un- 
intend^ that he will not require counsel for 
(he accused to put m the document as a whole, 
(he accused cannot be compelled to give as 
evidence the entire statement in question ILR. 
(1939)20 429=18710 138=41 CrL.J 408 
b:(940 C 167 Sti also 1930 C 370 
Sec 165 Object OP SatmoN — UnderS 165 
(he Court cannot order the production by a 
party of anv document or thing no matter how 
[^levant into Court unless the object is to 
obtain md cativc evidence which may lead to 
(lijcovery of relevant evidence of any fact in 
any matter then before the Court 57 M 635 
=S934 M 199 fa)=66 M L.J 498 The pro- 
visions of the section cannot be used in contra- 
vention of S 162 Cr P Code 4R 37* = 99 
IC 1019=1927 R 74, 27 CrLJ 277=9* 

I C 453 Power of Judge to send for addiiional 
witness to summon material witness and to 
eraminc penons present Set 6 C 279 Judge 
not i® eross-examme on points which pleaders 
will examine upon (Jitd) IVhether Judge 
can put irrelevant quesuons ste 10 B 185 
Jlight to cross-examine witnesses summoned by 
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to be reS.1„d dulyVrovfS’"' '>>' *'= 

anywitaeTta "°‘ ‘"‘•’'ottze Any Judge to compel 

would be enhtVd , •“ Pto6u<t= ttny document which such witness 

inclusive Pffduoe under sections I2I to 131, both 

party nor sb,lT,L T"n™''' f “lied for by the adveise 
Other Dersnn tn a v ^ ^^sk. any question which it would be improper for any 

evVdmce of an^l “ ^ dispense with primary 

vioence of any document, except in the cases hereinbefore excepted 


In cases tried by jury or \nth assessors, the jury or assessors may put any 
Power of juiy or assessors to the witnesses, throuph or by lea\e of the 

to put questions J“age, which the Judge himself might put and which he 

considers proper 


CHAPTER XI 

Of Improper Admission and Rejection of Evidence 
167 The improper "idmission or rejection of evidence shall not be gropnd 
No new tnal for improper 'tsclf for a new trial or reversal of any dcasion in 
admission or rejection of evt case, if it shall appear to the Court before which 

■ objection is raised, that independently of the 

evir^/^nr* „.»* f *i j ^vidcncc objcctcd to and admitted, there was sufficient 
It Quoht »hat, if the rejected evidence had been received, 

It ought not to have varied the decision 


„ NOTES 

‘®5 " bhcr Tee 

Mere sending for document does not make 
evidence in the case ii DHCR tee In 
cnminal cases the moment votness commences 
giving evidence which is inadmissible he should 
be stopp^ by the Court Per Markby 7 m 
7 (Cr ) 35 See also Field 5th Ed p 482 
tven though a document is not produced at the 
first hearing of a case the Court can call for the 
d^ument under S 165 25 O C 286=70 

IC 278=1921? O 59 

Sec 167 Scope OP Sectiov — S 167 applies 
to second appeals on the cimI s de or eases Incd 
oy a jury on the cnminal side and not to fet 
appeals where the facU are a matter for deosion 
of the Appellate Court 19-54 p 605 Under 

evidence sufficient to 

support the com-ict, on 59 I c 560=22 CrLJ 
128 See also ,940 N 118 82 I C 283=« 

CrLJ 1275 . 89 I C 189-10270 1 = 21 C 

W3 ^ flfjo 35 Bom L R 174=1022^ 

lL?n P 617 (2) ^vhere thwe 

an improper admission of evidence a 
If ^ ° . ^ correctly under S 167 

If he comes to conclusion that the rest of the 
ewdence is sumcient to justify ,hc conviction 
% CrL.J 427-J74 IC 523-1938 N 325 
pie acceptance of inadmissible evidence is not 
a ground to set aside a judement or grant a 

rh7fi"Ii ’ ‘’‘i?i“ ''■'^fnee upol^hich 

the finding could U arrived at And the High 
SUCK ,1" appeal sec whetlier there u 

ind If®,?" '^‘dence justifying the decision, 
•no inhere is such evidence, it cannot order a 


n*w tnal 150 IC 841 = 1934 p 55 (a) A 
document was proved in the tnal Court by a 
pewn who had obtained it from the writer 
and admitted in evidence without the wnter 
wamined and no objection was raised to 
such admission Held the non examination of 
the wnter would not make it inadmissible and the 
objection in revision had no weight 59 CL J 
1934 834 Where the High Court after 

r*®* J evidence improperly admitted, 
found that the remaining evidence was not of 
*v.i K *hat a conviction might reason 

ably be based upon it the conviction and sentence 
were set aside i C 207 , 2 B 61 9 BHCR 

35® Duty of appellate Court where evidence 
nas been improperly admitted m the lower Court 
6BLIL495 , 4 MU' 
w 6 MIA 232, 8 MIA 199,7 C 293. 

0 C 739 Effect of relevant evidence improperly 
proved r I B 320 6 C L R 497 Effect 

of evidence admitted at improper stage of the 
case 13 M I^ 83 Additional evidence 

m appellate Court where relevant evidence was 
^Pcoperly shut out in lower ^urt 4 A 306 
A Magistrate cannot import his personal opinion 
about the personal character, in the decision 
of the case before him nor can he refuse to believe 
cvidiMw in the accused s favour on that account 
^ wLJ 283 , 50 I C 171 A misdirection 
to the jury « strictly not a case of improper 
admission or a rejection of evidence within the 
meaningofS 1C7 42 I C 161 = 18 CrLJ 929 
(I- b) 

GbOUKDS on WlllCIf REVIEW RE HEARINGS ARE 
auawed— S s 1 14 and US and O 48, 

C P C«fe, supra ] The High Court upon the 
hcanng of second or special appeal have remanded 
cases for reconsideration ami fresh decision by 
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Tim scnroULF 

PsAmirvTS RrrrALTO 
Art / rj msB.] 

THC EXCESS PROFITS TAX ACT (XV OF 1940) 
r imnidrii Acts A7 // 0 / 1 940 VII of 1*M I . A7 0/1941 and XXIV of \9-\\] 

rnrrATORV NOTI *5rATT»frST or On;fCT< avo Rr<«os< — Tlte mifbrnlc 
of war Tilitfc If ha* nw<«ila*M rrraflr if><Tra«ol rTpro^ifiirt h\ ll e Go\erTimmf on ffefmce 
anrf other «erx»cc* ha* *iniiillanrmMl\ crralrt! on»Oftiinil c* for lhe famine hv companies 
and rcr«on* enpaced in binme‘* of ahootmaU* latpr profit* Tlie ohiect of fhi* Hd! 1 * to 
Secure for the rto\rmmeTtt a ron^derallf oortinn of the additional business profits ashich 
accrue as a result of the conditions pres-ailine dtirtne the srtr 

Tlie n II seels to impose a fa* of 91 per emt of the ctccss of the promts made in 
2^^ sffer lie 1st *la\ of April 1W9 o\cf what m the 7 I 1 II js called 

standard profits *• The standard profits are in respect of htidnesses m exiitcnre prior to 
the 1st daj of April 19V1 the aseniee of \anous account n; periods from lOJS to 1938, 
suDieet to certain aljusiments Tie tax pajer is cisen lie onlion of choosme between 
periods or averaees arl proatsion is male for a reference to a Poard of Referees 
for special rel ef if lhe profits durmf raeli of tl e periwls wl ich could otherwise hasc been 
r V” sre abnormalh low T*lic standard profits for businesses startcif after the 1 st day 
of April 1936 arc computed 1\ reference to a perceniage of the capital cmplojed in the 
business 

The Tl 1| eontams neecssarj nrostsions for comnutin? profits and eapilal and these 
proMsons fo'low closeI> those of the exce*s profits tax imposed in the United King 
dom bj the Finance (No 2) Act of 1939 

It IS intended that the R 11 should come info fo'ce on a dale to he determined bv the 
Central Gmemment and should reman m force uni 1 repealed In this re«rect the imno* 
sition of this tax differs from tl at of income lax svhich is imposed afresh each year by the 
annual nuance Act 

The R H provides for the Act to he administered bv officers of the Income tax De» 
parlmenfs under the Central Roard of Revenue and contains provi* on* for assessment 
collection appeal reference to (he H ch Court on a nomt of law penalt es for false state 
ments etc which closelv correspond to those m the Indian Income tax Act 1922 ” (Font 
St Cearoe Gazette Part III A dated 61 I 1 Feb 1940 ) 

Rrporrr of Sflect CoMMirrrE — "\Vc hold the view that it is desirable that lecislation 
of this kind should he subiecfed to periodical revieav bv the Lepislature We considered 
various expedients which might secure this end without involving the re enactment annually 
of the elaborate nrovis ons relaf ng to machinery We have adopted the exned ent of 
altenne the definition of ‘chargeahle accounting period so that at the end of March 1941, 
unless bv an amending Act that dale is extended the taxing provisions cease to have effect, 
and of making a change in clause 4 to secure that before that date and thereafter annually 
at the time the Finance R1I is before the Legislature the Legislature shall have an oppor- 
tunity of reconsidering the rate at which the tax is charged We have also received an 
assurance, which wc dcjire to record in this Report that noiemment avill promote any 
further legislation which is in its opinion necessary or desirable to remedv short comings 
which may reveal themselves in the working of the Bill when passed Wc have further 
received an assurance that when the Act is repealed any right privilege obligation or ha 
bility acquired accrued or mairrcd tinder the Act svill not be affected and that therefore 
assessees will have secured to them the pavmcpl of any refunds to which they are entitled 


NOTF^ 

the lower apoellafe Court where important 
evidence had not been csrefully considered by 
such Court (iJurNS where the pidg 

ment of the lower appellate Court was bssed on 
part of the evidence only (24 W R 160 24 
W R. aoql where the imoortance of a particular 
piece of evidence has been much under rated 
(24 \VR IQ2' where witnesses were d scre- 
d ted for general reasons not afTecting the credit 
of any individual deoonent (24 W R 

Grounds on which Reviews and Re hearmcs 
HAVE BEEN ALLOWED OR NOT — [iS"!# C P Code, 

CC.M-322 


Ss ira 115 and O 48 frihra"] In second aopeal 
the find ng of the lower Courts cannot be inter- 
fered with however erroneous they may appear 
to be unless there be an error or defect in pro- 
cedure provided they had before them cvidwce 
proper for their consideration in support of their 
findings But a finding without evidence to 
aupoort It u a substantial error in the proceedings 
and a gtmd ground for second appeal 14 C 
740=14 lA loi i^PC) 17 C 207- 16 
axg(P C.).t8 C 2g iqC ‘ A i (P. 

C) 20 G 93 9 C 309 , 17 ^ ®75”**7 f A. 

65 (PC) 


/ 
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The Committee was assured that steps will be taken to ensure that such refunds will be 
duly made 


Having regard to the professed objects of the Bill, to tax additional business profits 
which accrue as a result of the conditions prevailing during the ivar, we consider that the 

preamble should contain a definite reference to this aspect of the proposed legislation 

We have therefore, amended the preamble to mdicate clearly that this new taxation is 
related to ^var conditions and we have altered the date on which excess profits become 
liable to taxation from the 1st day of April to the Isf day of September, 1939 

Clattse 2 — ^The change made in suh clause (2) corrects a pnnting error In 
clause (5), as drafted it is not clear that the first proviso relates to the word ‘profession 
where used for the second time in the definition of 'business’ We have accordingly re 
drafted the sub clause to clarify (his point The change made m sub clause (6) has been 
explained in the general remarks made at the opening of this report The effect of the 

change is that there can be no accounting period after the 31st day of March 1941 and, 

if the Act IS to continue to have effect after that date, steps must be taken to alter the word 
ing of this sub clause by an amending Act In the definition of ‘company’ m sub 
(8) we have inserted a reference to companies formed m pursuance of legislation m IndiM 
States The change made in ^iib clause (22) is for the purpose of mitigating the hard 
ship that might be suffered by new businesses which had no standard period owing to their 
recent origin In j«b clause (23) we have rejected the definition of ‘written doivn valM 
and have substituted for it the definition contained in the Indian Income tax Act, 1922 
T^e definition in the Bill had the effect of excluding the concession given by the second 
proviso of section 10 (5) of the Income tax Act The definition we now adopt is more 
favourable for those concerns which had any considerable amount of unabsorbed depre 
ciation owing to an insufficiency of profits m past years 

Clause 3 —The changes made m suh clause (4) are intended to secure that the 
Boards of Referees and Appellate Assistant Commissioners in the exercise of their ap 
peltate functions shall not be subject to any control by the Central Board of Revenue In 
fiib efoHse (5) we have altered the wording to correspond with that used in the provi'tons 
relating to tribunals in the Indian Income tax Act 1922 In mb clatise (6) we have 
transferred the power to make rules regulating the formation composition and procedure 
of Boards of Referees from the Central Board of Revenue to the Central Government 


Clause 4 “The first two changes made m this clause are intended to bring the rate 
of tax imposed by the Rill under annual review ‘The alteration made in the proviso ex 
eludes the profits of life insurance business from the purview of the Bdl These are 
usually the subject of triennial or quinauenmal valuation and cannot be determined 
annualK and there is a reasonable presumption that life insurance will not make additional 
profits in conditions arising out of the war The profits of other forms of insurance are 
not affected bv the«e considerations and are ascertainable from year to year 
J ^ “'y’.r' “ J'V™" E"T'' "“i,"'’ •'“'"'"SM dunns the standard period and 

fpS S! 1 ' accoiintmir ptriod ,t is nrressaiy to secure 

that the profits loss and canital of the discontinued business should be left out of account 

li" I'' "'■“r? ™"’' " “ • '■"^■ness wbieb has been 

diKontinued before the cbaraeable acconnlinit oeriod is not a business to svbicb the Act 
M .r n '• iJesirable to clarit, this point by the insertion of the words 

during the chargeable accounting period 

amendment of sub clause (2) provided as an additional 
1940 I* determined for the vear ending on the 31^t day of March 

as7 sm^dard l.r M ^if^ H T, of ^f^rrh 1939 mav be taken 

cLd wfts^dur^TtSr* considerable advantage to those businesses which made 

” during that period Oiir amendment of sub clause (1) is intended to provide 
ard nrofi\s mthefthl'^ ‘'i" may at its oplion take as the'^s^nd 

? Standard period where it has been m existence long enough 
The firfr rlitf ** °/ statutory percentage of the capital employed m the busi 
nonLn J^n fhe of extending thc Tight of 

,»I^d?rd ,i ^"7 business which has been m existence long enough 

«d' for the^lld Substituted the words ‘at the beginning of that 

period for which did not indicate with sufficient definiteness the point of 

for f, fi^ed amended so as to substitute the statutorv percen 

tage for ® on share capital as the measure of the relief which may be grant 

ed In sub<1ause (4) we have raised the exemption limit from twenty thousand to thirty 
thousand rupees ■' 


We have inserted a new sub clause (5) to provide that profits made in Burma during 
the period when Burma was included in British India should not be included in the standard 
profits unless they arc also included subsequently m thc profits of the chargeable 
ng period which of necessity falls withm a time when Burma is no longer a part 
of British India 
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C7initf 7 (M a< ^nUt^ A tl tifti ctwrJr corcr the case where a rfffieieney 

of rrcfifs oca5f« tn ihe fint charcraMe »ecotw!n|: period and we hare redrafted the tub- 
clan«c to «ecnre lhi« end 

O-Twre R —The chancM made in /«hrfi«rer (2) fJ). (S^ and f6) of the word 
‘Aprif (0 the word *^rrteniT«“r’ are rrm«entifnttal on the deemon referred to in our onen- 
me reinatV* NVe ha\e r^ade the rfmi»on« of «uVc1a«te (6^ mandafnn We have 
added a ne-p jn<h rhutf (7) to rrmide for the carrvinc over of a de/icimcr of profile 
where a rhancc taVr< ptaee tn the pertons rarrytnc on a husine«« h> rm«on of the death of 
a nartner after the !«t dav of *^pirnf*ef, I9W, a crmtincmcy not fifo\ided for by 8iih-clau«c 
(1) or ei«cwhere m the clau'e 

In connection wttH »«h-eta«<c ftl wr are at’ure f that on the diseont nmnee of a 
hu5ine«t and the eommeneemenl of a new hti* ne«« under the rrtnt«iona of the suh clause 
a new rharreahle accounfintj period mil he dermed to ha\e eommcnced 

We ennsidered the de< nhijitv of addjoc an eaplanatton to «tih*elauie f6) of clause 
R to efnpha‘i*» that the « h-^laii«e aeni e« where two or more hosine«*e« ncre amaTfrtmafed 
after the l«t das of Ap»il tQV and heforc the 1st das of Septetnl>er, 1939 but are satisfied 
that the sub-claiiso already elearh applies to this ease 

Clauff 9 —To preside for lie ear!u«ion from the profits of a pnneipal comnanr of 
nrofits of a suh< diar\ eonsnans which operatti outside T^ninh India and i« not liaMc to 
ineome fax we base inserted in jwh rhutf (2) the words 'ltd irct to the prosisfont of sec 
tion *n order to emphasnc that *h % sect on has not the effect of etslarcmc tn anv way 
the Itah I »s imposed bs clause 5 The omission made in mh chtue (5) is merely a draft 
ms amendment 

Clause 10 — A minor dmftinj: amendment has been made 

Clause 11 —We have inserted an additional <* h clause— sterp suh riause (2)— on the 
lines of section 49 D of the Indian Tneome tax Act 1922 to prosid* for the csvinc of rrhef 
in cases where po corresponding rebef exists in other countries We desire to record oiir 
Slew that should an excess profits fax he imposed m any Indian ^tate Government should 
malte oer^ effort to establish reciproeilv m repard to relief with that State 

C/<j»re 12 —The amendments made are minor draffins amendments only 


Clattse 13 —We have extended the time allowed bv the clause and provided that the 
period allowed shall run from the date of the service of the notice 

Clause 14 —We have inserted in rtib rfaure <l> a provision renuinnc the Fxetss Profits 
Tax Office' to supply to the person assessed a cooy of the assessment order contaminpr 
details of the manner in -which the assessment has been calculated In rub cfaHre (41 we 
have substituted the more usual expression ^eBal representative’ for 'personal representative’ 


We consider that the tax payer should be permitted to pay his tax bv Instalments 
W'c are info-med that instructions to this effect wdl be is<ncd as has already been done 
m connect on with income tax and that such instructions will be published by the Central 
Board of Fevenue 


Cfflure 15 —The word 'hitherto' has been onutted as being superfluous 
Clause 16 — The first change made is a minor drafting correction We hai« inserted 
a new sub clause on the lines of section 28 (4) of the Indian Income tax Act 1922 

Clause 17 — ^Wc have inserted a specific provision allowing appeals against orders made 
under clause 8 Wc consider that any person whose assessment is enhanced or whose 
penalty is increased should be given an opportun ty of being heard and have amended jiib 
clause (4) to secure this We have extended the period allowed for the presentation of 
an appeal from thirty to forty five days 

Clause 18 (netv clause') — Wc have made provision on the lines of section 32 of the 
Indian Income tax Act 192 for appeals to the Ommissioner against certain orders made 
by an Appellate Assistant Commissioner *1110 provision will cease to be necessary when 
the Appellate Tribunal provided for by clause 18 (now 19) comes into operation 

Clause 19 (formerly I8) — ^Wc desire to record our view that every effort should be 
made to accelerate the setting up of the Appellate Tribunal constituted under the Indian 
Income tax Act 1922 and that it should if possible be brought into existence by the 
1st day of October 1940 


Clause 20 (formerly 19) — Wc have amended the clause so as to require 4^®* 
Commissioner must correct a mistake apparent from the record whether detected Py 
or brou^t to his notice by an asscssee and so as to give him power to a misraxc- 

subsequently discovered in evidence recorded m assessment or appellate proceeoing 
Clause 26 (formerly 25) —The alterations made m sub-clause (1) 
of the clause as drafted into accord with clause 6 as now amended, and empower tne central 
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Board of Revenue to exceed the amount of relief if any granted by the Board of Referees 
under sub clause (3) of clause 6 or to grant relief in cases to which svh clause (3) of 
clause 6 does not apply We have inserted two additional sub-clauses, the first of which 
specifies two sets of circumstances which the Central Board of Revenue is required to 
take into consideration m making a direction under sub clause (1) with reference to the 
determination of standard profits and the second of which empowers the Central Board 
of Revenue in certain specified circumstances to grant allowances m computing the profits 
of a business during a chargeable accounting period 

Clatife 27 (formerly 261 — In connection with the amendment which we have made 
m clause 20 it is necessary that there should be power to provide for the procedure to be 
followed in making applicitions for rectification of mistakes The amendment made m 
clause (a) of sub clause (21 provides for this We have inserted a new clause (el to 
give power to provide for the grant of relief to investment companies a part of whose 
investments are m British India and have already been subjected to excess profits tax 

Schedule I Rule 2 (new ni/el — ^This new provision is intended to secure that the 
computation of profits in any standard period should he made on the same basis as the 
comtmtation of profits in the chargeable accounting period and in particular that depreciation 
should be calculated on the written down value basis instead of on the co't basis and that 
income assessable on the arising basis m the chargeable accounting period but on the 
remittance basis in the standard period for income tax purposes should be computed on 
the arising basis for excess profits tax purposes 

Rule 3 (formerly 21 —The intention of the rule was to make explicit provision to 
prevent the carrvmg forward of tosses under section 24 (21 of the Indian Income tax 
Act 1922 although that sect on is not one of the sections of the Income tax Act which arc 
applied bv clause 20 (now 21) of the Bill We have revi<ed the drafting of the rule to 
exclude the possibility that by a wider intcrpretaiion of the rule than was intended expenses 
charged m the accounting period might be di«alloaved on the ground that the loss though 
appropriate to the accounting period was not actually made m that period 

Rule 4 (fomterh 1) —A new sub rule (31 has been inserted to secure that ''here 
under clause 9 of the Bill profits of a subsidiary company are included in the excess profits 
tax assessment of the principal companv dividends from the subsidiary company out of 
such profits should not also be included m such assessment 

Rule 5 (nnv) —This rule has been inserted to provide relief in cases where a business 
has been expanded with capital borrowed from a bank or on debentures by securing that 
yie interest paid on the loan should be d ^allowed and the loan itself should not be deducted 
from the total capital The effect will be to substitute as a charge m computing the profits 
liable to excess profits tax the statutory percentage for the interest actually paid on 
the loan 

Rule 7 (formerly rule SI — The addit on made in sub rule f2) secures that a company 
shall be able to have the remuneration paid to a managing agent atlowed as an expense 
where that remuneration is itself subject to excess profits tax in the hands of the managing 
agent 

Rule 8 (nezo) — Tn conseotience of the chance made in rule 6 (2) bv which remiine 
ration paid to managme agents has been exrluded from directors remuneration in certain 
cases we have inserted this provision to disallow for the purposes of the excess profits t« 
computation the payment to managing agents of remuneration at a higher rate than the 
rate in force in the standard period 

Rule 9 (formerly rule 61 — ^We have addM a proviso providing for the adjustment of 
the profits of a completed contract svhen finally ascertained 

Rule 10 (nrwl — Wc have provided for special treatment of buildings erected during 
the period of war which might on the cessation of war conditions become almost valueless 
The case of new machinery and plant which may have to be scrapped at the end of the 
war IS provided for by the obsolescence provisions of section 10 of the Indian Income tax 
Act 1922 

Sffiediilr If Rule 1 — The oimss on of the words 'as defined in sect on 2 of th'S Act’ 

IS a draft ng improvement only’ (Gaaette of India Part V, dated 9th March 1940 
pages 115 122 1 
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the excess profits tax act (XV OF 1940). 

[6th April, 

An Act to impose a tax on excess profits iir£n«^ out of eertam btmnesses. 

Whereas it is expedient to impose a tax on excess profits ansing out of 
certain businesses in the conditions proailinj during Uie present hostilities; 

It is hereby enacted as follows. — 

Short title, extent and 1. (1) This Act may be called The Excess 
commencement Profits Tax Act, 19-10. ' 

(2) It extends to the whole ol British India. 

(3) It shall come into force on such date as the Central Government may, 
by notification in the official Garette, appoint. 

Definitions anything 

repugnant in the subject or context, — 

(1) “accounting period” in relation to any business means — 

(c) where the accounts of the business are made up for successive periods 
of twelve months, each of such periods; 

(b) in any other case, such period as the Excess Profits Tax Officer may 
determine : 

Provided that in determining any accounting period under sub-clause (b) 
the Excess Profits Tax Officer shall have regard to the period, if any, which is, 
or has been, determined as the previous year for tliat business for the purposes 
of the Indian Income-tax Act, 1922; 

(2) “Appellate Assistant Commissioner” means a person appointed to be 
an Appellate Assistant Commissioner of Excess Profits Tax under section 3; 

(3) “Average amount of capilal” means the average amount of capital 
employed in any business as computed in accordance with the Second Schedule; 

(4) "Board of Referees” means a Board of Referees appointed under 
section 3 ; 

(5) “Business” includes any trade, commerce or manufacture or any 
adventure in the nature of trade, commerce or manufacture or any profession or 
vocation, but does not include a profession carried on by an individual or by indi- 
viduals in partnership if the profits of the profession depend wholly or mainly^ on 
his or their personal qualifications unless such profession consists wholly or mainly 
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in the making of contracts on behalf of other persons or the giving to other persons 
of advice of a commercial nature in connection with the making of contracts: 

Provided that where the functions of a company or of a society incorpo- 
rated by or under any enactment consist wholly or mainly in the holding of 
investments or other property, the holding of the investments or property shall be 
deemed for the purpose of this definition to be a business carried on by such company 
or society: 

Provided further that all businesses to which this Act applies carried on by 
the same person shall be treated as one business for the purposes of this Act; 

(6) “chargeable accounting period" means — 

(c) any accounting period falling wholly within the term beginning on 
the 1st day of September, 1939, and ending on the ^[31st day of March, 1942J; 
and 

(b) where any accounting period falls partly within and partly without 
the said term, such part of that accounting period as falls within, the said term ; 

(7) “Commissioner” means a person appointed to be a Commissioner of 
Excess Profits Tax under section 3; 

(8) “company” means a company as defined in the Indian Companies 
Act, 1913, or formed in pursuance of an Act of Parliament or of Royal Charter 
or Letters Patent, or of an Act of the Legislature of a British possession or of 
a law of an Indian State, and includes any foreign association whether incorpo- 
rated or not which the Central Board of Revenue may, by general or special order, 
declare to be a company for the purposes of this Act; 

(9) “deficiency of profits” means — 

(*) where profits have been made in any chargeable accounting period, the 
amount by which such profits fall short of the standard profits ; 

(it) where a loss has been made in any chargeable accoimting period, the 
amount of the loss added to the amount of the standard profits ; 

(10) “director” includes any person occupying the position of a duector 
by whatever name called and also includes any person who — 

(») is a manager of the company or concerned in the management of the 
business; and 

(«) is remunerated out of the funds of the business; and 

(«i) is the beneficial owner of not less than twenty per cent, of the ordinary 
share capital of the company; 

(11) “dividend” has the meaning assigned to the expression in section 2 
of the Indian Income-tax Act, 1922 ; 

(12) “^cess Profits Tax Officer” means a person appointed to be an 
Excess Profits Tax Officer under section 3; 

(13) “income" has the meaning assigned to the expression in section 2 
of the Indian Income-tax Act, 1922; 

(14) "fixed rate” in relation to dmdends on share capital, other than 
ordinary share capital, includes a rate fluctuating in accordance with the maximum 
rate of income-tax ; 

(15) “Inspecting Assistant Commissioner” means a person appointed to 
be an Inspecting Assistant Commissioner of Excess Profits Tax under section 3; 

(16) “loss” means a loss computed in the same manner as, for the purposes 
of this Act, profits are to be computw; 

*[(16'A) “ordinary share capital” has the meaning sssigned to that 
expression in sub-section (8) of section 9;) 


LEG. REF. 

Substituted by Act VII of 1941. 


»S I6-A added by Act XI of 1941. 
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(17) "i)erson*' includes a Hindu undivided famil) , 

(18) “presenbed* means prc<cnbcd b) rules made under this Act, 

(19) ‘profits means profits as determined m accordance Milh the First 
Schedule, 

(20) “standard profits" means standard profits as computed in accordance 
mth the provisions of section 6, 

(21) “statutor} pcrccnti|jc ’ means — 

(o) m relation to a business earned on by a body corporate (other than 
a company Uic directors whereof have a controlling interest therein), eight per 
cent per annum, 

*((f>) in relation to a business earned on b> a partnership of which one 
or more of the partners is a bod^ corporate (other than a company the directors 
whereof have a controlling interest therein), such a rate per cent as is equivalent 
to — 


(i) eight per cent per annum on so much of the average amount of the 
capital emplojed in the business dunng the chargeable accounting period as 
represents the share of anj such bod> corporate, and 

(n) ten per cent per annum on the remainder of that amount, 

(c) in relation to a business to which neither sub-clause (c) nor sub- 
clause (fe) applies, ten per cent per annum ] 

Provided that m relation to any decrease of capital the statutory percent- 
age shall be m all cases six per cent ' 


Provided further that where the business was commenced on or after the 
1st day of July, 1938, the foregoing percentages shall be increased from eight, 
ten and six per cent to ten twelve and eight per cent , respectively , 

(22) ‘ written down value” has the meaning assigned to that expression 
in sub section (S) of section 10 of the Indian Income tax Act, 1922. 

3 (1) There shall be the followmg classes of 

excess profits tax authorities for the purposes of this 
Act, namely — 


Excess profits tax audio 
nties 


(o) the Central Board of Revenue, 


(&) Commissioners of Excess Profits Tax , 


(c) Assistant Commissioners of Excess Profits Tax, who may be either 
Appellate Assistant Commissioners of Excess Profits Tax or Inspecting Assistant 
Commissioners of Excess Profits Tax, 


(d) Excess Profits Tax Officers, 


(e) Boards of Referees 

(2) Every Commissioner of Excess Profits Tax Appellate Assistant Com- 
missioner of Excess Profits Tax Inspecting Assistant Commissioner of Excess 
Profits Tax and Excess Profits Tax Officer shall be a person who is exercising 
the functions of Commissioner of Income-tax, Appellate Assistant Commissioner 
of Income tax. Inspecting Assistant Commissioner of Income-tax and Income- 
tax Officer, respectively, under the Indian Income-tax Act, 1922 

(3) The Central Board of Revenue shall, subject to the provisions of 
sub section (2), appoint such persons as Commissioners of Excess Profits Tax, 
Appellate Assistant Commissioners of Excess Profits Tax, Inspecting Assistant 
Commissioners of Excess Profits Tax and Excess Profits Tax Officers as it thinks 
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fit and such persons shall perform their functions in respect of such cases as the 
Central Board of Revenue may assign to them 

Provided that such directions shall be made entirely at the discretion of 
the Central Board of Revenue, and, in particular, it shall be competent for that 
Board to assign a case or class of cases to an officer who is not exercising in res 
pect of that case or class of cases the corresponding functions m relation to the 
charge of income tax under the Indian Income tax Act, 1922 

(4) All officers and persons employed in the execution of this Act shall 
observe and follow the orders, instructions and directions of the Central Board 
of Revenue 

Provided that nothing m this sub section applies to a Board of Referees 
Provided further that no such orders instructions or directions shall be 
given so as to interfere with the discretion of the Appellate Assistant Cbmmis 
sioner m the exercise of his appellate functions 

(5) A Board of Referees shall consist of not less than three and not more 
than five persons, of whom not less than one half shall be non*officials having 
business experience, and one shall be a judicial officer who has exercised the 
powers of a District Judge or who possesses such qualifications as are normally 
required for appointment to the post of Distnct Judge, and who has held judici^ 
office for a period of not less than ten years 

(6) Subject to the provisions of sub section (5), the Central Government 
may make rules regulating the formation composition and procedure of Boards 
of Referees 

*[4 (1)1 Subject to the provisions of this Act, there shall, m respect of any 

~ , business to which this Act applies, be charged, levied 

^ and paid on the amount by which the profits during any 

chargeable accounting period exceed the standard profits a tax (m this Act re- 
ferred to as ‘ excess profits tax ) which shall m respect of any chargeable ac 
counung penod ending on or before the 3lst day of March, 1941, be equal fo 
fifty per cent of that excess and shall, m respect of any chargeable accounting 
period beginning after that date be equal to such percentage of that excess as 
may be fixed by the annual Finance Act 

Provided that any profits which are, under the provisions of sub section 
(3) of section 4 of the Indian Income-tax Act, 1922 exempt from income tax 
and all profits from any business of life insurance shall be totally exempt from 
excess profits tax under this Act ’ 

^1(2) Where a chargeable accounting period falls partly before and partly 
after the end of March, 1941, the foregoing provisions of this section shall apply 
as li so much of that chargeable accounting penod as falls before and so murfi oi 
that chargeable accounting period as falls after, the said end of March were each 
a separate chargeable accounting period, ’(and as if the excess of profits of that 
* [‘ and as if the excess of profits of that separate chargeable accounting 
separate chargeable accounting period were an apportioned part of the excess 
of profits ansing m the whole penod determined in accordance with the pro 
visions of section 7 A] ] 
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5 This Act sKill appl) to ocrj business of uhich an> part of the profits 
. , made dunng tlic citargcable accounting period is 

Arriication of Ac chargeable to income tix bj Mrtuc of the pro\isions 

of sub-elau<c (i) or sub-clause {«) of chu«c (fc) of sub section (1) of section 
4 of the Indian Income tax Act, 1922, or of chu<c (c) of that sub section 


Prouded that tins Act shall not appl> to an> business the uholc of the 
profits of \\hicli accrue or ansc >\ithoui British India where such business is ear- 
ned on b) or on behalf of a person who is resident but not ordinanl^ resident in 
Bntish India unless the business is controlled m India 


Provided further that where the profits of a part onl> of a business carried 
on b) a person who is not resident in Bniish India or not ordinanl) so resident 
accrue or anse in Bntish India or arc deemed under the Indian Income tax Act, 
1922, so to accrue or anse, then, except where the business being the business of 
a person who is resident but not ordinanl> resident in Bntish India is controlled 
in India, this Act shall appl) onl) to such pari of the business, and such part shall 
for all die purposes of this Act be deemed to be a separate business 

*(Pro\aded further that this Act shall not appl> to any business the whole 
of the profits of which accrue or anse in an Indian State, and where the profits 
of a part of a business accrue or anse m an Indian State, such part shall, for 
the purposes of this provision, be deemed to be a separate business the whole 
of the profits of which accrue or anse m an Indian State, and the other part of 
the business shall, for all the purposes of Uua Act, be deemed to be a separate 
busutess ] 


6 (1) Tor the purposes of this Act the standard profits of a business in 

relation to an> chargeable accounting period shall, 
Standard profits subject to the provisions of sub sections (3) and (4), 

be an amount bearing to the profits of the business dunng the standard period, if 
in respect of that business a standard period is available, the same proportion as 
the chargeable accounting penod bears to the standard penod 


Provided that if the average amount of capital employed m the business 
during such chargeable accounting penod is greater or less than the average 
amount of capital employed during the standard period such amount shall be m 
creased or decreased, as the case may be, by an amount calculated by applying 
the statutory percentage to the amount of such increase or decrease 

Provided further that in the case of a business which was commenced on 
or after the 31st day of March, 1936, the standard profits shall at the option of 
the person carrying on the business, be an amount calculated by applying the 
statutory percentage to the average amount of capital employed in the business 
dunng such chargeable accounting penod 

(2) For the purposes of this section the standard penod shall, at the option 
of the person carrying on the business, be — 

(a) the ' previous year’ as determined under section 2 of the Indian In 
come tax Act, 1922, for ^e purpose of the income tax assessment for the year 
ending on the 3Ist day of March, 1937, or the previous year as so determined for 
the year ending on the 31st day of March, 1938, or 

(b) the “previous year' as so determined for the year ending on the 31st 
day of March, 1937, and diat for the year ending on the 31st day of March, 1939, 
or 
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(c) the “previous year ’ as so determined for the year ending on the 31st 
day of March, 1938, and that for the year ending on the 31st day of March, 1939, 
or 

(d) the “previous year ’ as so determined for the year ending on the 31st 
day of March, 1939 and that for the year ending on the 31st day of March 1940 

Provided that in no case shall any penod of less than nine months be taken 
as a standard period 

(3) If, within the period specified m the notice issued under sub section 
(1) of section 13, ’[or within the extended period allowed by the Excess Profits 
Tax Officer under the proviso to that subsection] the person carrying on the 
business makes an application to the Excess Profits Tax Officer in this behalf 
the Excess Profits Tax Officer shall refer the application to the Board of Referees 
and if the Board is satisfied that during the standard period the profits of the busi 
ness were less than might at the beginning of that penod have been reasonably ex 
pected It may direct that the standard profits shall be computed as if the profits 
during the standard period were such greater amount as it thinks just 

Provided that such amount shall not exceed the statutory percentage of the 
average amount of the capital employed in the business unless the Board is satisfied 
that owing to some specific cause peculiar to the business it is just that a greater 
amount should be allowed 

^[Provided further that a determination on an application under this sub 
section — 

(а) shall have effect with respect to all subsequent chargeable accounting 
periods, 

(б) shall exclude any further application under this sub section] 

(4) The standard profits shall be taken to be rupees thirty six thousand 
m any case in which the standard profits computed in accordance with sub sec 
tion (1) are less than this sum 

Provided that if the chargeable accounting penod is greater or less than 
one year the sum of rupees thirty six thousand shall for the purpose of this sub- 
section be increased or decreased proportionately 

(5) Where the standard period includes any period pnor to the commence 
ment of Part III of the Government of India Act 1935 during whicJi Burma was 
part of Bntish India there shall in computing the standard profits of a business 
under this section be excluded from the profits of the business during the standard 
period so much of such profits as arose or accrued or were received m Burma un 
less such profits are also included m the profits of the business during the charge 
able accounting period 

7 Where a deficiency of profits occurs m any chargeable accounting period 
in any business the profits of the business chargeable 
Relief on occurrence of excess profits tax shall be deemed to be reduced 

deficiency of pro s relief shall be granted m accordance with the 

following provisions — 

(o) the aggregate amount of the profits so chargeable for the previous 
chargeable accounting periods shall be deemed to be reduced by the amount of 
the deficiency of profits and the amount of excess profits tax payable in respect 
thereof shall be deemed to be reduced accordingly and the relief necessary to give 
effect to the reduction shall be given by repayment or otheiavise 
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Tnr Excess pKonis Tax Act (XV of 1940). 

(fc) 'where the amount of the dcficicnc) of profils exceeds tlic .aggregate 
amount of the profits <o chargeable for the prcaious chargeable accounting periods, 
or where there is no preaious chargeable .accounting period, the balance of the 
deficienc) of profits or the whole of the dctlciciic), as the case ma} be, shall be 
applied an reducing ana profits v> chargeable for the next subsc(}ucnt chargc.ablc 
accounting period, and if .and <o f.ar as it exceeds the amount of those profits, 
anj profits so clurgeablc for the next subsequent chargeable accounting period 
and so on* 

'(Proaided that a dcficicnc} of profits occurnng in a chargeable account- 
ing period beginning on or after the Ist da^ of April, 1911, shall first be applied 
so as to reduce profits chargeable to tax arising m another chargeable accounting 
period beginning on or after the said Ist da) of April, and a dcficienc) of profits 
Qccumng in a chargeable accounting period ending on or before the 3lst day of 
March, 1941, shall first be applied so as to reduce profits chargeable to tax arising 
m another chargeable accounting penod ending on or before the said 31st da) of 
March, and where owing to an insuflTicicnc) of profits for chargeable accounting 
periods ending on or before the said 31st da) of March, or, as the case may be, 
beginning on or after the said Ist da) of April, the whole or an) part of the 
deficiency is applied othcnvise than as aforesaid, — 

(o) the application shall be treated as provisional only, and 

(6) if It thereafter appears that there is no longer such an insufficiency 
as aforesaid, such adjustment shall be made as the Central Board of Revenue 
may by wntten order direct 

Provided further that where a chargeable accounting period falls partly 
before and partly after the end of March, 1941, the provisions of the preceding 
proviso shall apply as if so much of the chargeable accounting period as falls 
before, and so much of the chaigeable accounting period as falls after, the said 
end of March, were each a separate chargeable accounting penod, and as if the 
deficiency of profits of that separate chargeable accounting period were an 
apportioned part of the deficiency of profits occurring m the whole penod, and 
any apportionment required to be made by this proviso shall be made by reference 
to the number of months or fractions of months in each of the parts of the whole 
chargeable accounting period ] 

*[7-A (1) In the case of a chai^eable accounting penod such as is referred 

to m sub section (2) of section 4, the excess of 
profits of each of the separate chargeable accounting 
Special provision for periods into which the whole chargeable penod is 
chargeable accounting pe deemed to be divided for the purposes of that sub 
?,?d pStolftS'fte *311 be detemiined in accordance with the 

March 1941 provisions of sub-sections (2), (3) and (4), and in 

those sub sections — 

(o) references to the whole period, the first part of the period, and the 
second part of the penod shall be construed, respectively, as references to the 
whole of the chargeable accounting penod deemed to be divided, so much thereof 
as falls before the end of March, 1941, and so much thereof as falls after the said 
end of March, 

(b) “excess profits” means the amount by whi^h the profits for any penod 
exceed the standard profits for that period 

(2) The profits or loss of, and the standard profits for, the whole penod 
shall be computed first on the basis that rule 5-A of the First Schedule and rule 
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2-A of the Second Schedule do not apply to the period, and secondly on the basis 
that the said rules do apply to the penod, and it shall then be ascertained, on each 
basis, whether there are excess profits or a deficiency of profits for the whole 
period, and, if so, what is the amount thereof 

(3) There shall be deemed to be for the first part of the period excess 
profits or a deficiency of profits, as the case may be, equal to an apportioned part 
of the excess profits or deficiency of profits ascertained under sub section (2) 
on the first basis mentioned therein, and there shall be deemed to be for the second 
part of the period excess profits or a deficiency of profits, as the case may be, 
equal to an apportioned part of the excess profits or deficieniy of profits ascer- 
tained under sub section (2) on the second basis mentioned therein, and, for the 
purpose of giving relief for deficiencies of profits under section 7, the first part 
of the period and the second part of the period shall each be treated as if it were 
a separate chargeable accounting period 

(4) Any apportionment required to be made by sub section (3) shall be 
made by reference to the number of months and fractions of months in each of 
the parts of the whole period J 


8 (1) As from the date of any change m the persons carrying on a 

e -e ,-.1 business, the business shall, subject to the provisions 

maS” of th.s secuon, be deemed for all lie purposes of 

this Act except for the purposes of determining the 
amount of the statutory percentage to have been discontinued, and a new business 
to have been commenced 


(2) Where the change took place before the 1st day of September, 1939, 
and consisted m the death or retirement of a partner, or the taking in of a partner, 
the persons carrying on the business after the change may, by notice given in 
writing before the presenbed date to the Excess Profits Tax Officer, elect that, 
for the purposes of the provisions of this Act relating to the computation of 
standard profits, the business shall not be deemed to have been discontinued. 

(3) A business shall not, for the purposes of the provisions of this Act 
relating to the computation of standard profits, be deemed to be discontinued by 
reason of any change occurring on or after the 1st day of September, 1939, m 
the persons carrying it on, and the standard profits of the business m relation to 
any chargeable accounting period shall be computed accordingly, and, in parti 
cular, m computing the capital empliyed in the business after the change, 
^[and in considering, for the purposes of computing the profits of, and the 
capital employed during, any chargeable accounting penod, whether any and, it 
so, what deductions are to be made m respect of depreciation of buildings, pl^nt 
and machinery] , no regard shall be bad to any consideration given m respect 
of the transfer of the business or any of the assets thereof on the occasion of 
the change 

(4) Where, on or after the 1st day of September, 1939, two or more 
businesses are amalgamated, the resulting business shall be treated for the purposes 
of the provisions of this Act relating to the computation of standard profits as if 

(а) it had been in existence throughout the penod during which there were 
in existence any of the former businesses, 

(б) any profits made or losses incurred or capital employed in any of those 
former businesses had been made, incurred or employed in the resulting business , 
and 


LEG REF 

r Inserted by Act XLII of 1940. 



S 8] The Excess Psoms Tax Act (XV or IWO) 2581 


(f ) an} assets of any of tho<c fonner businesses hid become assets of the 
resuUtng business >\hcn the) becime assets of the former business , 
and in particular m compuimp the cipilil cmplo}cd in the resuUinjj business 
[and in considenn^j for the purpo«es of computing the profits of and the capital 
emplo}ed during in) chargeable accounting period \shcthcr an> and if so what 
deductions arc to be made in respect of depreciation of buddings plant and 
machinci}]’ no regard «hall be had to an} ronsidcration gi\en in respect of the 
transfer of an} of those former businesses or an} of the assets thereof on the 
occasion of the amalgamation 


(5) Wicre on or after the 1st da} of September, 1939 part of a business 
IS transferred as a going concern b} the person theretofore carr} ing it on to another 
person the part transferred and the part not transferred shall each be deemed for 
the purposes of the prtnasions of this Act relating to the computation of standard 
profits to be a continuation of the onginal business and the said provisions including 
the provisions of this section relating to amalgamations shall appl} accordingly, 


Provided that for the purposes aforesaid such apportionments shall be made 
of the profits made and losses incurred and the cap lal cmplo}ed in the onginal 
business and of any assets of the onginal business as may appear to the Excess 
Profits Tax Officer or on appeal m the presenbed time and manner to the Board 
of Referees to that Board to be just 

(6) Notwithstanding an} thing m the foregoing provisions of this section 

where a business was carnw on immediatel} before the Ist day of April 1936 and 
that business or the mam part of that business was transferred after the said day 
and before the 1st day of September 1939 by the person carrying it on to another 
person the Excess Profits Tax Officer if he is satisfied that the business earned 
on after the transference was not substantially different from the business or part 
transferred shaQ on the application of the person carrying on the business •xUtr the 
transference treat that person for the purposes of the provisions of this Act relating 
to the computation of standard profits as if he had earned on the transferred 
business or part of the business as from the date of the commencement of that 
business *[ * ♦ * j 

(7) Where on or after the 1st day of September 1939 a partner in a firm 
carrying on a business to which this Act applies dies then notwithstanding anything 
contained in sub section (1) any deficiency of profits in respect of any chargeable 
accounting penod ending on or before the date of his death shall if it has not been 
fully applied in reducing the profits of any chargeable accounting period under 
section 7 be carried forward and applied in reducing any profits from the same 
business earned on by the surviving partner or partners m the first chargeable 
accounting penod after the death of the partner and if and so far as it exceeds the 
amount of those profits m reducing any profits from such business in the next subsc 
quent chargeable accounting penM and so on 

-[(8) Where— 

(a) a bus ness is by virtue of sub section (2) or sub section (3) deemed 
not to have been discontinued or 


(b) a business is by virtue of sub section (4) to be treated as if it had 
been m existence throughout the penod during which there was m existence any 
other business or 
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(c) a business is, by virtue of sub-seclion (5), to be treated as a continuation 
of another business , or 

(d) any person who is carrying on a business after a transfer is treated, by 
virtue of sub section (6), as having earned on the business as from a date before 
the transfer, 

the provisions of this Act relating to the computation of profits and capital for the 
purposes of excess profits fix shall, both as respects the standard period and 'any 
chargeable accounting period, have effect subject to such modifications if any, as 
the Excess Profits Tax Officer may think just, and the Excess Profits Tax Officer 
may make such alterations in the penods which would othenvise be the chargeable 
accounting penods of the business as he thinks proper 

Provided that if the Excess Profits Tax Officer mikes iny such modifications 
and the person carrying on the business is dissatisfied with the modifications ‘lo 
made or if the person cnrrjing on the business ts dissatisfied with the refusal of 
the Excess Profits Tax Officer to make any such modifications, he may , at any time 
before the expiry of forty five days from the date on which the order of the Excess 
Profits Tax Officer is communicated to him, appeal to the Board of Referees 
through the Excess Profits Tax Officer] 

9 (1) Where any interest annuity or other annual payment, or any royalty 

or rent, ts paid by one company to another company, 
niM compa those companies is a subsidiaiy of the other, 

or both are subsidiaries of a third company, the 
capital, profits and losses of both companies shall be computed for the purposes 
of this Act as if— 

(c) the interest, annuity, annual psymsni, royalty or rent aaerc not 
payable 

(b) any debt m respect of which any such interest is payable did not 
exist , and 

(c) any asset m respect of which any such royalty or rent is payable were 
the property of the company paying the roy ally or the rent 

M(l-A) Where- 

(fl) any debt is owing to any company by another company, and 

(b) one of those companies is a subsidiary of the other, or both are 
subsidiaries of a third company , and 

(e) no interest is payable in respect of the debt, but the circumstances m 
which the debt came into existence or is allowed to continue to exist are such that 
the debt represents in substance capital employed m the business of the debtor 
company, 

the capital of both companies shall be computed as if the debt did not exist ] 

(2) Where— 

(o) a company (hereinafter referred to as "the principal compmy”) u 
resident m British Irdn and is not a subsidiaiy of any other company resident 
in British India and 

(b) during the whole or my part of any chargeable accounting period 
of the principal company another company, whether or not resident or carrying 
on business within British India (hereinafter referred to as "the subsidiary 
company' ) is a subsidiary of the principal company, 
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the ^olIo^\JT^p proMsions of this »cclion <htll euhjcct to the prmiitons of 
section 5 hi\c effect m relation to that chargeable accounting penod 

(3) If the «ub«;i(liifa compan) is a <ub<idiar) of the principal companj 
throughout the chargeable accounting penod such capital cmplojcd in and profits 
or losses an<ing from the business of the «u!isidiara compan) as is cmpIo)cd or 
arise m — 


(i) the chargeable accounting penod, or 

(ii) an) )car constituting or comprised in the standard period of the 
pnncipil compan) 

'hall be treated for the purposes of this Act as if it or thc\ nerc capital 
emplo)ed in or as the case ma\ lie profits or los«cs arising from the business of 
the pnncipal compan\ 

(4) If the subsidiara compan) is a substdvar) of the principal compam 
dunng part onl) of the chargeable accounting penotl the excess or deficiency 
of profits of the subsidiar) compan) for that part of that penod shall be treated 
as increasing or as the ease ma) be decreasing tbc excess or dcficicnc) of profits 
of the pnncipal compan) for the whole period and shall not be deemed to be an 
excess or deficienc) of profits of the subsidiar) compan) 

In this sub section the expressions excess and deficicnc) mean in 
relation to profits an excess or deficicnc) in relation to the standard profits of 
the subsidiar) compan) or as the ease ma\ be the principal company 

(S) In an) case to which sub section (3) or sub section (4) applies 
such alteration if an) of the penods which would otherwise be the chargeable 
accounting periods of the subsidiary compan) shall be made as the Central Board 
of Re%enue maj d reet 

(6) For the purposes of this section a company shall be deemed to be 
a subsidiar) of another company if and so long as not less than nine tenths of its 
ordinal) share capital is owned by that other company whether directly or 
through another company or other companies or parti) directl) and partly through 
another company or other companies 

(7) The amount of ordinary share capital of one company owned by a 
second company through another company or other companies or partly directly 
and partly through another company or other coropames shall be determined in 
accordance with the provisions of the Third Schedule 

(8) In this section and the Third Schedule references to orvnership shall 
be construed as references to beneficial ownership and the expression ‘ordinary 
share capital m relation to a company means all the issued share capital (by 
whateier name called) of the company other than capital the holders whereof 
have a right to a dividend at a fix^ rate but have no other right to share in the 
profits of the company 

(9) The pnncipal compan) shall be entitled to allocate to its subsidiar) 
company or companies the respective proportionate shares of the excess profits 
tax payable b) the whole group 


(10) The excess profits tax payable by virtue of this section by the prin 
cipal company m respect of the profits of any subsidiary company shall for the 
purposes of section 12 be deemed to have b^n paid by the subsidiary company 
and not by the pnncipal company 

*[I0 (1) In computing profits for the purposes of this Act no deduction 

shall be made in respect of any transaction or opera 
tion of any nature tf and so far as it appears that the 
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transaction or operation has artificially reduced or would artificially reduce the 
profits. , 

(2) If the Excess Profits Tax Officer is satisfied that any person has 
entered into or carried out any transaction or operation by which the profits have 
been or would be artificially reduced, he ma}% with the pre\’ious approval of the 
Inspecting Assistant Commissioner, direct that such person shall pay, in addition 
to any excess profits tax for which he is or, but for such transaction or operation, 
would be liable, a penalty not exceeding the tax evaded or sought to be evaded.] 
'[10-A. (1) Where the Excess Profits Tax Officer is of opinion that the 
main purpose for which any transaction or transac- 
Transactions desired to or were effected [whether before or after 

cKiss°pro"fs “ ° ‘he passing of the Excess Profits Tax (Serond 
Amendment) Act, 1941] was the avoidance or reduc- 
tion of liability to excess profits tax, he may, with the pre^dous approval of the 
Inspecting Assistant Commissioner, make such adjustments as respects liability 
to excess profits tax as he considers appropriate so as to counteract the avoidance 
or reduction of liability to excess profits tax which would otheiwise be effected by 
the transaction or transactions. 


(2) Without prejudice to the generality of the powers conferred by sub- 
section (1), the powers conferred thereby extend — 

(a) to the charging with excess profits lax of persons who but for the 
adjustments would not be chargeable wth any tax or would not be chargeable 
to the same extent ; 

(b) to the charging of a greater amount of tax than would be chargeable 
but for the adjustments. 

(3) Any person aggrieved by a decision of the Excess Profits Tax Officer 
under this section may appeal in the prescribed time and manner to the Appellate 
Tribunal ] 


11. (1) The Central Government may by notification in the official Gazette 
_ . make provision for the granting of relief in cases where 

double exc«s /rofitf taxa^ Act and excws profits 

tion. under any law m force in the United Kingdom, 

in any Indian State, or in any other part of His 
Majesty’s Dominions have been paid upon the profits of any business if it appears 
to the Central Government that the laws of the United Kingdom or of that Indian 

StAte nr nf ttiAt ntti,»r rt^rt rtf rinminlnm. 


State or of that other part of His Majesty’s Dominions proride for corresponding 
relief in respect of excess profits tax charged on profits both in the United King- 
dom or in that State or in that part and in British India: 

Provided that where under section 19 of the Finance (No. 2) Act, 1939, 
national defence contribution has been paid in the United Kingdom in lieu of 
«cess profits tax, that portion of the national defence contribution so paid which 
is equal to the excess profits tax which would otherwise have been paj'able shall, 
for the purposes of this sub-section, be deemed to be excess profits tax paid in 
the United Kingdom 


(2) If any person, who has paid excess profits tax under this Act for any 
chargeable accounting period in respect of profits arising outside India in a 
country the laws of which do not proride for any relief in respect of excess profits 
tax charged in British India, proves that he has paid excess profits tax under the 
laws of the said country* in respect of the same profits, he shall be entitled to the 
deduction from the excess profits tax paj'able in British India of a sum equal 
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to one-hnlf thereof or to onehilf of the cxcc«s profits tix pijnblc m the said 
countn, ^^hlchc^cr is the lc<« 

12. (1) The amoimt of the cxcc<s profits tax pajable in respect of a busi 
nc<s for am chirKcablc accounting period diminished 
Allowanct of excess pro amount aIlon*abIe b> uay of relief under the 

comc^Yor*"inSSx"V! computinff for the 

poses purposes of income tax or super tax the profits and 

tyains of that business l>c allowed to be deducted as an 
expen«e incurred in that period 

(2) There sh-ill lUo be so dcdiiclttl the amount of any excess profits tax 
payable under an) law m force m a country outside British India on the profits 
respect of nny chargeable accountmj; penod *(to the extent to 
which such profits are lialle to excess profits tax under this Act] after diminish- 
ing such amount b) an) amount which is allowable b) way of relief by repay 
ment set-off or othenvise under an\ law in the country where the tax is payable 
providing for the granting of relief m that coiintry where excess profits tax has 
also been charged in British India 


Provided that where under the provisions of this Act relating to defi 
ciencies of profits or under an) corresponding law in force m the said country 
without British India relief is given by way of repayment from excess profits 
tax chai^eable for any chargeable accounting period previous to that m which the 
deficiency occurs the amount of the deduction allowed under sub section (1) or 
sub section (2) shall not be altered but the amount repayable shall be taken into 
account m computing the profits and gams of the business for the purposes of 
income tax as if it were a profit of the business accruing in the ’[previous year 
(as determined for that bus ness for the purposes of the Indian Income tax Act 
1922)] in wh ch the deficiency of profits occurs 


13 (1) The Excess Profits Tax Officer may for the purposes of this Act 

of fo- «« any person whom he believes to be engaged 

‘sessment ®”y ^“smess to which this Act applies or to have 

been so engaged dunng my chargeable accounting 
period or to be otherwise liable to pay excess profits lax to furnish within such 
period not being less than sixty days from the date of the service of the notice as 
may be s^cified m the notice a return in the prescribed form and verified m the 
manner setting forth (along with such other particulars as may be pro 
vided for m the notice) with respect to any chargeable accounting period specified m 
the notice the profits of the business and the standard profits of the business as 
computed m accordance with the provisions of section 6 or the amount of defi 
ciency available for relief under section 7 


Excess Profits Tax Officer may m his discretion extend 
the date for the delivery of the return 

(2) The Excess Profits Tax Officer may serve on any person upon whom 
a notice has been served under sub section (1) a notice requirmg him on a date 
to be therein specified to produce or cause to be produced such accounts or 
documents as the Excess Profits Tax Officer may require and may from time to 
time serve further notices m like manner requinng the production of such further 
accounts or documents or other evidence as he may require 

Provided that the Excess Profits Tax Officer shall not require the pro- 
duction of any accounts relating to a penod pnor to the * previous year ’ as deter 
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H (1 ) The Excess Profits Tax Officer shall bj an order m rvntma after 
Assessments considering such evidence if any as he has retired 

the profits liable to excess TofiTs nxTdlh 

bJe on the basis of such asses-^minf amount of excess profits tax paya 

amount of that deficiency and the ***' ^ deficiency of profits the 

Me and shall fnr^fsh rconfo such 'f ="y ^^paya 

ment has been made *“ Person on whom the assess 


period shall be payable^ by'the ’’pmon carmn*^'* °fh“"h ‘^'”''e“Me accounting 
(3) Where tun nr carrying on the business in that penod 

in the chargeable accounting carrying on the business jointly 

JomtlyandTn thec^rof a nSr h " =>55essinent shall be made upon them 

f41 Where hv v ri, ,r Partnersh^ name 

but for his Sr haw bee °^l provisions an assessment could 

Xr Person or nersnl th '“'elj or jointly with anj 

either solch or lointlv i th ^aj be made on his legal representatii e 

solclj or jointly with that other person or persons as the case may be 


15 If in consequence of definite mfomiation which has come into his 

Profils escaping assess Profits Tax Officer discovers 

ment 'Jat profits of any chargeable accounting period 

ment or have be a chargeable to excess profits tax have escaped assess 

he maral anv time ,h '’T °< excessive relief 

DerSn 'h'’ °f 'he chargeable accounting 

orTny of tSr eo"„,rer:! r 'h' 1““' '» '“'h tax a nobce conta nmg all 

and mv proceed rTser ™der section 13 

profits tax and the nrovisior amount of such profis liable to excess 

LSwere\"t&sueTSdt - far as may be apply as if the 

16 If the Excess Profits Tax Officer the Appellate Assistant Comm.s 

Penalties ™"er or the Commissioner m the course of any pro 

has without reasonable cause S^t?km,sh^'he retu 'h=' P''”" 
section fn of serttnn 17 ^ j ^ *urni«;n the return required under sub 

or documents or other evidenrs. or cause to be produced the accounts 

sub sector m of t^at sert^^^ ^ f Tax Officer under 

by or capital employed in concealed particulars of the profits made 

particulars of su5i profits or ran *'? '•‘''‘hcrately furnished inaccurate 

been av'oild STbJ'„“'ac”p^d’’a?t^ect 

under ffiirstction^Uuhourthe nrcJiouT^rn^^'^T impose any penalty 

Commissioner previous approval of the Inspecting Assistant 


. ^ ^ ^ aggneved by a decision made m pursuance of sec 

ion 8 or objerting to the amount of excess profits 
Profits Tax Officer or dem mirTrSt k assessed by the Excess 

objecting to any penalh impos^pH^ u assessed under this Act 

/ t ^ imposed b> the Excess Profits Tax Officer or to I 


) the 
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amount of nn) dcficjcnc} of profits as assessed b> tlie Excess Profits Tax Officer, 
or to the amount allowed h) the Excess Profits Tax Officer by way of relief 
under anj proMsion of this Act or to nnj refusal b) the Excess Profits Tax 
Officer to print relief maj appen! to the Appcllitc Assistant Commissioner* 

rro\nde<l that no appeal shall lie apainst a determination of the amount 
of the profits of anj standanl penm! where those profits have been deter- 
mined in accordance with the '(second proa»<o] to rule 1 of the First Schedule 
except in respect of adjustments made under the prosKions of that Schedule* 

*(Pro\idcd further that no appeal shall he under this section apainst any 
apportionment made bj the I xcc<s Profits Tax Officer under the proviso to sub- 
section (5) of section 8 apainst am '(refusal to make modifications or apainst 
anj modifications] made b\ the Excess Profits Tax Officer under sub section (8) 
of section 8 apainst anj decision of the Pxccss Profits Tax Officer under rule 11 
of the First Schedule, or apainst anj decision of the Hoard of Referees or the 
Central Board of Reaenue] 

(2) An appeal shall ordinanlj be presented within fortj five 
receipt of the notice of demand rclatinp to the assessment or penalty objerted 
to or m the case of an appeal apamsi the assessment of a deficiency of profits, 
withm fort) fne dajs of the receipt of the copj of the order determinmp the 
deficiencj or m the ca<e of an appeal apainst the amount of a relief granted or a 
refusal to prant relief, witiiin fort) fi\c dajs of the receipt of the intimation 
of the order grantinp or refusmp to prant the relief but the Appellate Assistant 
Commissioner maj admit an appeal after the expiration of that period if he is 
satisfied that the appellant had sufficient cause for not presenting it within that 
penod I 


(3) An appeal shall be m the prescribed form and shall be verified in the 
prescribed manner 

(4) The Appellate Assistant Commissioner shall hear and determine the 
appeal and, subject to the provisions of this Act shall pass such orders as he 
thinks fit, and such orders maj include an order enhancing the assessment or a 
penalty 


Provided that an order enhancing an assessment or penalty shall not be 
made unless the person affected thereby has been given a reasonable opportunity 
of showing cause against such enhancement 

(5) The procedure to be adopted m the hearmft determination of 
appeals shall be in accordance with the rules made m this behalf by the Central 
Board of Revenue 


Appeal to Gjmmissjoncr 
aeainst Appellate Assistant 
Commissioner s orders im 
posing penalties or enhanc 
ing assessments or penal 
ties 


18 fll Any person objecting to an order pass 
cd by an Apellate Assistant Commissioner 
on him a pSaltj under section 16 or enhancing his 
assessment or enhancing a penalty under seeton 1/ 
maj appeal to the Commissioner n ithin thirty days ol 
the date on nhich he was served nith notice of such 
order 


(2) In disposing of the appeal the Commissioner maj, after giving the 
appellant an opportunitj of being heard pass such orders thereon as he thinks fit. 
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(3) On the coming Into operation of Part II of the Indian Income-tax 
(Amendment) Act, 1939, this sectlim shall cease to have effect. 

19 (1) The Commissioner may of his owm motion call for the record of 

, , any proceeding under this Act which has been taken 

Power of revision. Ijy g^y Excess Profits Tax Officer or Appellate Assist- 

ant Commissioner subordinate to him, and on receipt of the record may make 
such enquiry, or cause such enquiry to be made, and, subject to the provisions of 
this Act, may pass such orders thereon (including an order enhancing an assess- 
ment) as he thinks fit: 

Provided that he shall not pass any order prejudicial to a person to whose 
business this Act applies without hearing him, or giving him a reasonable oppor- 
timity of being heard . 

(2) On the coming into operation of Part 11 of the Indian Income-tax 
(Amendmenti Act, 1939, sub-section (1) shall cease to have effect, but thereafter 
anv Excess Profits Tax Officer or any person in respect of whose business an 
order under section 14 has been passed who obiects to an order passed by an 
Appellate Assistant Commissioner under section 16 or section 17 may, within the 
prescribed time and In the prescribed manner, appeal against such order to the 
Apoellate Tribunal constituted under the Indian Income-tax Act. 1922,^ and that 
Tribunal shall have all such powers In disposing of the appeal a* It has In respect 
of appeals preferred to It under the Indian Income-tax Act. 1922 

20. The Commissioner may, at any time within four years from the date 

, of anv order passed whether by himself or by any 
Rechficafon of ArotHate Assistant Commissioner or Excess Promts 

Tax Officer under this Act. rectify any mistake in any evidence recorded during 
assessment or apoellate proceedings, or anv mistake apparent from the record and 
«hall within the like period rectify any mistake apparent from the record whldi 
has been brought to his notice by a person to whose business this Act applies: 

Provided that no such rectification shall be made having the effect of en- 
hancing the liability of any person unless that person has been given a reasonable 
opportunity of being heard 

21. ' The provisions of sections 4-A, 4-B. 10, 15, 24-B, 29, 36 to 44-C 

. . , , . fincfusive). 45 to 48 flnclusive). 49-E. 49-F. 50. 54, 

of Act* XI°of ^ (inclusive). 65 to 67-A (inclusive) of the 

Indian Income-tax Act, 1922, shall apply with such 
modifications if any, as may be prescribed as if the said provisions were pro* 
visions of this Act and referred to excess profits tax instead of to income-tax, 
and every officer exercising powers under the said provisions in regard to income- 
tax may exercise the like powers under this Act in regard to excess profits tax 
in respect of cases assigned to him under sub-section (3) of section 3 as he exer- 
cises in relation to income-tax under the said Act : 

Provided that references in the said provisions to the assessee shall be 
construed as references to a person to whose business this act applies 

22 (1) Notwithstanding anything contained in the Indian Income-tax Act, 

Income-tax papers to be 1922, all information ’^contained in any statement or 
available for the purposes return made or furnished under the provisions of that 
of this Act. Pj. otrtained or collected for the purposes of that 

Act may be used for the purposes of this Act, 

. (2) All information contained in any statement or return made or fur- 

nished under the provisions of this Act oi* obtained or collected for the purposes 
this Act may be yscd for tbe purposes of the Indian Income-tax Art, 1922. 
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23 If anj person fails ^^^hout reasonable cause or excuse to furnish in 
A.u, . ■*"> retuni or statement, or to produce, or 

or ititcincntj “ “ cau«e to lie produced any accounts or documents 
required to be produced under section 13 he shall on 
conviction by a Magistrate be punislnblc with fine whicli maj extend to five 
hundtod rupees and >Mt/i a furtlicr fine which nnj extend to fifty rupees for 
c>crj da} during which the default continues 


24 If a person makes in any return required under section 13 any stale 
p,fc- . . j j which IS false and which he either knows or 

brauw bcllc^es to be false or docs not believe to be true, be 

shall be punishable on conviction by a Magistrate wth 
simple impnsonment whicli ma} extend to six months or with fine which may 
extend to one thousand rupees or with both 

2a (1) A person shall not be proceeded against 
Instituuon of proceedings for an offence under section 23 or section 24 except 
and composition of offences, at the instance of the Inspecting Assistant Commis 
Stoner 

(2) No prosecution for an offence punishable under setion 23 or section 24 or 
under the Indian Penal Code shall be instituted in respect of the same facts as 
those in respect of ^vhich a penalty has been imposed under this Acf. 

(3) The Inspecting Assistant Conimissioner may either before or after 
the institution of proceedings compound any offence punishable under section 23 
or section 24 

26 (1) If »(on an application made to it through the Excess Profits Tax 

o^cerj the Central Board of Revenue is satisfied m 
Power of Central Board case of any business that special circumstances 
«i ** which render it inequitable that the standard pro 

fits of the business in relation to any chargeable 
accounting penod should be computed in accordance with the provisions of sub 
section (1) of section 6 and that no relief or insufficient relief has been granted 
under the provisions of sub section (3) of that section the Central Board of 
Revenue may direct that the standard profits of the business shall be computed to 
be such greater amount as the Central Board of Revenue thinks just 

Provided that such amount shall not exceed the statutory percentage of 
the average amount of the capital employed m the business unless the Central 
Board of Revenue is satisfied that owing to some specific cause peculiar to the 
business it is just that a greater amount should be allowed and that the relief, 
if any afforded by the Board of Referees under sub section (3) of section 6 is 
inadequate 

‘[Provided further that a determination on an application under this sub- 
section — 

(o) shall have effect with respect to all subsequent chai^eable accounfmg 
penods , 

(6) shall exclude any further application imder this sub-section ] 

(2) Without prejudice to the generality of the provisions of sub section 
(1) the Central Board of Revenue shall in considering the making of a direction 
under that sub-section have regard to the following circumstances namely — 

(o) that the capital employed m a business commenced on or after the 
1st day of July, 1938 is so small rn rdauon to the volume of the activities of 
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(3) On the coming into operation of Part II of the Indian Income-tax 
(Amendment) Act, 1939, this section shall cease to have effect. 

19 (1) The Commissioner may of his own motion call for the record of 

any proceeding under this Act which has been taken 
Power of revision gj,y Excess Profits Tax Officer or Appellate Assist- 

ant Commissioner subordinate to him, and on receipt of the record may make 
such enquiry, or cause such enquiry to be made, and, subject to the provisions of 
this Act, may pass such orders thereon (including an order enhancing an assess- 
ment) as he thinks fit: 

Provided that he shall not pass any order prejudicial to a person to whose 
business this Act applies without hearing him, or giving him a reasonable oppor- 
tunity of being heard . 

( 2 ) On the coming into operation of Part IT of the Indian Income-tax 
(Amendment'! Act, 1939, sub-section (1) shall cease to have effect, but thereafter 
anv Excess Profits Tax Officer or any person in respect of whose business an 
order under section 14 has been passed who obiects to an order passed by an 
Appellate Assistant Commissioner under section 16 or section 17 may, svithin the 
prescribed time and in the prescribed manner, appeal aeainst such order to the 
Appellate Tribunal constituted under the Indian Income-tax Act. 1922,^ and that 
Tribunal shall have all such powers in disposing of the appeal as it has in respect 
of appeals preferred to it under the Indian Income-tax Act, 1922 

20. The Commissioner may, at any time within four years from the date 
, of anv order pas<ed whether by himself or bv any 
R,ct.ficat,on of mislakos Arpellate Assistant Commissioner or Excess Proto 
Tax Officer under this Act. rectify any mistake in any evidence recorded during 
assessment or appellate proceedings, or anv mistake apparent from the record and 
«hall within the like period rectify any mistake apparent from the record which 
has been brought to his notice by a person to whose business this Act applies: 

Provided that no such rectification shall be made having the effect of en- 
hancing the liability of any person unless that person has been pven a reasonable 
opportunity of being heard 

21 ’ The provisions of sections 4-A, 4-B, 10. 15, 24-B. 29, 36 to 44-C 
.. , , , ('inclusive). 45 to 48 (inclusive). 49-E. 49-F. SO. 54, 

of Act'^xi^of ^ (inclusive), 65 to 67-A (inclusive) of the 

. Indian Income-tax Act, 1922 shall apply with such 

modifications if any, as may be prescribed as if the said provisions were pro* 
visions of this Act and referred to excess profits tax instead of to income-t3^> 
and every officer exercising powers under the said provisions in regard to income- 
tax may exercise the like powers under this Act in regard to excess profits tax 
m respect of cases assigned to him under sub-section (3) of section 3 as he exer- 
cises m relation to income-tax under the said Act: 

Provided that references in the said provisions to the asscssee shall be 
construed as references to a person to whose business this act applies 

22. (1) Notwithstanding an 5 rthing contained in the Indian Income-tax Act, 

Income-tax papers to be 1922, all information 'contained in any statement or 
a^ilable for the purposes return made or furnished under the provisions of that 
of this Act Qj. obtained or collected for the purposes of that 

Act may be used for the purposes of this Act. 

(2) All information contained in any statement or return made or fur- 
nished under the provisions of this Act or obtained or collected for the purposes 
this Act may b? used for the purposes of the Indian Income-tax Art, 1922. ' 
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dale on vhidi the Order oC the Uoird of Referees disposing of the application 
under sub section f3) of scclmn 6 communicated to the person who has made 
that apphcotionj v 

27 (I) The Ccntnl Board of Revenue may, 

Power to make rules subject to the Control of the Central Government, make 
rules for carrying out the purposes of this Act 

(2) Without prejudice to the gcncrilitj of the foregoing power, such 

rules maj— v - j 

(o) pre<;cnbe the procedure to be followed on appeals applications for 
rectification of mistake*, and applications for refunds, 

(fc) provide for the adaptation to excess profits tax of any of the provi- 
sions of the Indian Income tax Act 1922 which are made applicable to excess 
profits tax bj section 21 ; or of anj rules made under an) such provision, 

(c) provide in regard to companies whose business consists vvhollj or 
mamly m the dealing in or holding of invcsinicni for the granting of exemption 
or relief from liabilitj to excess profits tax of profits derived from investments 
in other companies the profits of which have been subjected to excess profits tax 
in British India, 

(d) provide for any matter which b) or under this Act is to be pres 

Cubed 

(3) The power to make rules conferred bj this section shall be exercised 
in hkc manner as the power to make rules under section 59 of the Indian 
Income tax Act, 1922 

SCHEDULE I 
ISff section 2 (19) ) 

Rules for the eoinputalwn of profits for purposes of Excess Profits Tax 

1 The promts of a business during; the standard period or during any chargeable ac 
counting period shall be separately computed and shall subject to the provisions of this 
Schedule be computed on the principles on which the profits of a business are computed 
for the purposes of income tax under section 10 of the Ind an Income tax Act \922 

)IProvided that any sums *[(other than any interest paid by a firm to a partner of 
the firm)! excluded under the proviso to clause (m»> of sub section (2) or clause (o) 
of sub section (4) of that section from the allowances made in computing the profits of 
the business for the purposes of income tax shall if paid be included in those allowances 
when computing the profits of the business for the purposes of excess profits tax ] 

Provided *Ifurther] that where the profits during any standard period have already 
been determined for the purpose of an assessment under the Indian Income tax Act, 1922 
such profits as so determined shall subject to the adjustments required by this Schedule 
be taken as the profits during that period for the purpose of excess profits tax 

Provided further that where a standard period or chargeable accounting period is 
not an accounting period the profits or losses of the business during any accounting periods 
wholly or partly included withm the standard period or chargeable accounting period shall 
be so computed as aforesaid and such division and apportionment to specific periods of 
those profits or losses and such aggregation of those profits and losses or any appor 
lioned part thereof shall be made as appears ncc«sary to arrive at the profit during the 
standard period or chargeable accounting pen<^ and any such apportionment shall be 
made in proportion to the number of months or fractions of months m the respective periods 
unless the Excess Profits Tax Officer having regard to any special circumstances otherwise 
directs 

2 Tiic profits of a business during the standard period shall be computed on the 
same basis and m the same manner as the profits of that business are under the Indian 
Income tax Act 1922 as amended by the Indian Income tax (Amendment) Act, 19J9, 
computed for the chargeable accounting period notwithstanding that tie Indian Income 
tax (Amendment) Act, 1939 may not have been in force m the standard period 
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3 (1) The principle of adding the allowance for depreciation for any one period 
to the allowance for depreciation for any subsequent period and deeming it to be part of 
the allowance for such subsequent pertc^ shall not be followed 

(Z) No allowance shall be made for any loss other than a loss sustained in a business 
to whi^ this Act applies 

(3) Nothing m this Act shall be construed as permitting the application m computing 
profits for the purposes of the excess profits tax, of the provisions of sub section (2) 
of section 24 of the Indian Income tax Act 1922 

4 (1) Income received from investments shall be included in the profits m the 
cases and to the extent provided m sub rules (2) ^[2 A] and (4) of this rule and 
not otherwise 

(2) In the case of the business of a butiduig society, or of a money lending busmess 
banking business insurance business or business consisting wholly pr mainly in the 
dealing m or holding of investments, the profits shall include all mcome received from 
investments whether or not such income is included in the profits charged under section 10 
of the Indian Income tax Act, 1922 or is charged under any other section of that Act, or 
baa been subjeoted to deduction of tajc at source or is free of or exempt from mcome tax 

i[(2 A) In the case of a business part of which consists in banking, insurance or 
dealu^ m investments not being a business to which sub rule (2) of this rule applies, the 
profits shall include all income received from investments held for the purposes of that 
part of the busmess, being income to which the persons carrying on the business are 
beneficially entitled ] 

(3) Notwithstanding anythmg contained in sub rule (2) *[or 2 AJ where the profits 
of a subsidiary company are under the provisions of section 9 to be included in the profits 
of the principal company for the purposes of assessment to excess profits tax, dividends 
from the subsidiary company out of such profits shall not also be included in the profits 
of the principal company 

(4) In the case of a business which consists wholly or partly m the letting out 
ol property on hire, die income from the property shall be included m the profits of the 
busmess whether or not it has been charge to income tax under section 9 of the Indian 
Income tax Act, 1922, or under any other section of that Act 

5 If at any time after the close of the standard period any mcrease m the capital 
ments the mcome from which is by virtue of the provisions of this rule not to be taken 
into account m computmg the profits of the busmess and a deduction would apart from 
the provisions of this rule, to be made m respect of interest on borrowed money the 
deduction (i! any) to be made m respect of that interest shall be computed as if the 
prmapal of the Borrowed money were reduced by the value of those mvestments 

Provided that where the person carrying on the business is not a company, no such 
reduction shall be deemed to be made m the prmapal of any borrowed money m respect 
of any investments unless the investments are mortgaged charged or pledged as security 
for the repayment of that money and interest thereon 

S If at any time after the dose of the standard penod any increase in the capital 
employed in a business has been effected by means of a loan from a bank carrying on a 
tofui fide banking business or by means of a public issue of debentures secured on the 
property of the compony the interest on so much of the loan or debentures as has been 
utilised in effecting the increase in the capital shall not be deducted in computing the 
profits for the purposes of excess profits fax and notwithstanding the provisions of rule 2 
of Schedule II that amount of such loan or debentures shall not be deducted in arnvmg 
at the amount of the capital employed m the business 

*(S A (1) In computing for any chargeable accounting period ending after the wd 
of March, IWl, and m relation thereto for the standard period, if any, the profits of a 
busmess other than a busmess to which sub rule (2) of ^e 4 of this Schedule applie^ 
or the profi^ts of a part of a business other than a part of a business ta which sub rule (2 A) 
of said rule applies no deduction shall be made in respect of mterest on borrowed 
money or m respect of any other consideration given for the use of borrowed money 

Provided that, as respects any such chargeable accounting period winch commences 
before the said end of March, the applwation of this rnle shall be subject to the provisions 
of section 7 A of this Act 

Provided further that this rule shall not apply to the computation of profits of any 
busmess for any chargeable accounting period the standard profits for which are ascer 
tamed by reference to the minimum amount specified m sub section (4) of section 6 of 
this Act* , . . . . 

Provided further that where a direction has been given by a Board of Referees under 
suh-seclion (3) of section 6 or by the Central Board of Revenue under sub section (1 ) 
of section 26 of this Act, that the standard profits shall be computed as if the profits 
durmg the standard period were such greater amount as it tbudes just, such amount shall 
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be inerMsed bj the amount of the Interest on or otJier consideration for the borrowed 
moncj during the standard period. 

(2) In this rule and in rule 2 A of the Second Scliedule 'borrowed money” means 
rorrowed moncj whicli, apart from the provisions of the said rule 2-A, would have been 
deductible in computing capital J 

6. No deduction shall be made on account of liabilifj to pay, or payment of, income- 
tax, super-tax, or excess profits tax. 

7 . >[(1) 111 the ease of a business earned on, in any accounting period which consti- 
tutes or includes a cliargcabic accounting period, by a company the directors whereof have 
throughout that accounting period a controlling interest therein— 

(o) in computing the profits for that accounting period, and 
(b) if the standard prohts of the business arc computed by reference to the profits 
of a standard period, also iii computing, in relation to any such chargeable accounting 
period, the profits for the standard period, 

no deduction shall be made m respect of directors* remuneration ] 

(2) ‘[In sub rule (1) of this rule] the expression ‘directors’ remuneration” docs not 
include — ^ 

(o) the remuneration of any director who is required to devote substantially the 
whole of his time to the service of the compan> in a managerial or technical capacity and 
is not the benefiaal owner of, or able, either directly or through the medium of other 
companies or bi any other indirect means, to control, more than five per cent, of the 
ordinary share capital of the companj, or 

(b) the remuneration of any managing agent where such remuneration is included 
in the profits of the managing agents business lor the purposes of excess profits tax 

»[(3) If, in the case oi a business carried on by a companj m any accounting period 
which constitutes or includes a cliargeable accounting period, the directors of the company — 
(o) have during any part ot tliat accounting period, or 

(b) had during the whole or any part of any previous accounting period whicli 
includes tlie whole or any part of any chargeable accounting period or the whole or anj 
part of the standard period (if any), 

a controlling interest therein, and the case is not one to which sub rule (1) of this 
rule applies, tlien, except in so far as the Central Board of Revenue otherwise directs, 
no deduction shall be made m respect of directors’ remuneration either m computing the 
profHs for the first mentioned accounting period or in computing in relation to any ciiarge- 
able accounting period whollj or partly included m that accounting period, the profits of 
the standard period (if any) J 

8 In the case ot a business earned on by a company, if the standard profits of the 
company are computed by reference to the profits during a standard period, no deduction 
sh^l be allowed in respect of remuneration paid to a managing agent m excess of the 
amount which would have been payable to that managing agent it the agreement m force 
in the standard period had been in force m tlie chargeable accounting period, except where 
such remuneration is subjected to excess profits tax m the hands of the managing agent. 

9. Where the performance of a contract extends bejond the accounting period, there 
shall (unless the Excess Profits Tax Olheer, owing to any special circumstances, otherwise 
directs) be attributed to the accounting period such proportion of the entire profits or 
loss which has resulted, or which it is estimated will result, from the complete performance 
jif Ibn cniutcact jas is yjrqpetl.v attributable to the accountinjr .period., having regard to the 
extent to which the contract was performed therein 

Provided that when any such contract has been completed and the profits have been 
finally asccrlamcd, if the aggregate of the amounts attributed to previous accounting periods 
exceeds tlie profit, as finally ascertained, from the complete performance of tlie contract, 
an adjustment shall be made to reduce the amounts so attributed to the various chargeable 
accounting periods to Uic amount of the profits as finally ascertained 

10 In respect of any building erected on or after the 1st day of September, 1939, 
which during any chargeable accounting period has ceased to be required for tlie purposes 
of the business or has been sold, any amount by which Uie value of the budding at the 
date when it ceased to be tcquirii for the purposes of the business or the price obtained 
for the building, as the case may be, falls short of the written down value of the budding 
shall be allowed as a deduction in arriving at the profits of that chargeable accounung 

^Vhe^e m respect of any accounting period a deduction would, apart from the 
provisions of this rule, be allowable m computing profits, and, m the opinion of the Excess 
Profits Tax Officer, tlie deduction does not represent a sum reasonably and properly 
attributable to that accounting period, only such part of the deduction shall be allowable 
as a deduction for that period as appears to the Excess Profits Tax Officer to be r^eawnably 
and properly attributable to that period, and any balance of the deduction shall be trated 
as attributable to such other accounting period or periods (whether or not they incJuae, 
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or fall wholly or partly within the standard period, if any, or any chargeable accounting 
period) ds the Excess Profits Tax OfTicer thinks proper 

Any person who is dissatisfied with a aetermination of the Excess Profits Tax Officer 
under this rule may, at any time before the expiry of forty five days from the date on 
which such determination is communicated to him appeal to the Board of Referees through 
the Excess Profits Tax Officer ] 

^[12 (1) In computing the profits of any chargeable accounting period no deduction 

shall be allowed in respect of expenses m excess of the amount which the Excess Profits 
Tax Officer considers reasonable and ntccssary having regard to the re<;uireinents of the 
business and in the case of directors fees or other payments for senices to the actual 
services rendered by the person concerned 

Provided that no disallowance under this rule shall be made by the Excess Profits 
Tax Officer unless he has obtained the prior authority of the Commissioner of Excess 
Profits Tax 

(2) Any person who is dissatisfied with the decision of the Excess Profits Tax 
Officer under this rule may appeal in the prescribed time and manner to the Appellate 
Tribunal ] 

SCHEDULE If 
[See section 2 (3) ] 

Rules for comfntltng the average amount of capital 

1 (1) Subject to the provisions of tins Schedule, the average amount of the capital 
employed m a business (so far as it does not consist of money) shall be taken to be — 

(o) so far as it consists of assets acquired by purchase on or after the commence 
ment of the business the price at which those assets were acquired subject to the deductions 
hereafter specified, 

(fc) so far as it consists of assets bemg debts due to the person carrying on the 
business the nominal amount of those debts subject to the said deductions, 

(e) so far as it consists of any other assets which have been acquired otherwise than 
by purchase as aforesaid the value of the assets when they became assets of the business 
subject to the said deductions 

(2) The price or value of any assets other than a debt shall be subject to such 
deductions for depreciation as are necessary to reduce the asset to its written doivn value 
afand to such other deductions in respect of reduced values of assets as are allowable in 
computing profits for the purposes of income tax) , and in the case of a debt the nominal 
amount of the debt shall be subject to any deduction which has been allowed m respect 
thereof for income tax purposes 

(3) Where the price of any asset has been satisfied otherwise than in cash the then 
value of the consideration actually given for the asset shall be treated as the price at which 
the asset was acquired 

2 (1) Any borrowed money and debts shall be deducted and in particular any debt 
for income tax or super tax or for excess profits tax in respect of the business shall be 
deducted 

Provided that any such debt for income tax or super tax or excess profits tax shall 
for the purposes of this Schedule be deemed to haie become due — 

(а) m the case of income tax and super tax on the last day of the period of time 
withm which the tax is payable under section 45 of the Indian Income tax Act 1922 

(б) m the case of excess profits tax on the first day after the end of the chargeable 
accounting period in respect of which the tax is assessable notwithstanding that the excess 
profits tax may not have been assessed until after that date 

^{The debts to be deducted under this sub rule shall include any such sums m 
respect of accruing liabilities as are allowable as a deduction in computing profits for the 
purposes of excess profits tax or would have been so allowable if the period for 
the amount of capital is being computed had been a chargeable accounting period and the 
said sums shall be deducted notwithstanding that they have not become payable ] 

(2) Where any debt for the excess profits tax assessable m respect of any period 
IS to be deducted under this rule the amount thereof shall not be reduced as the result ot 
any relief to be given in respect ot a deficiencyr of profits occurring in any subsequent 
period and the amount of any such relief shall be treated as having become an asset of 
the business on the first day after the end of the chargeable accounting period in which the 
deficiency occurred 

*[2 A In computing for any chargeable accounting period ending after the end of 
March 1941 and in relation thereto for the standard period if any the average capital 
of a business other than a business to which sub rule (2) of rule 4 of the First Schedule 
applies or the average capital of a part of a business other than a part of a business to 
which sub rule (2 A) of the said rule applies no deduction shall be made in respect oi 
borrowed money , 
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chargcatle accounting period \\Iiicli commences 
belore tlie said end of Marcli the applicahon o£ this rule shall be subject to tlie provisions 
ot section 7 A of this Act 

, , Provided further that the same deduction shall be made m respect of accruing 
liabilities for interest as isould ln\e been made if tins rule had not been enacted ] 

3 Any imestments the income from which is by virtue of the provisions of the Tirst 
ocJieduIe not to be taken into account in computing the profits of the business and »ny 
monejs not required for the purposes of the business shall be left out of account but 
where any imestmcnts m the beneficial ownership of the person carrying on the business 
arc so left out of account the sum (if any) to be deducted under the last preceding 
rule in respect of borrowed money shall be computed as if the jnncipal of the borrowed 
money were reduced by the \alue of those investments 

Presided that where the person carrying on the business is not a company no 
rrauction shall be deemed to be made m the principal of any borrowed money in respect 
of any investments unless the investments arc mortgaged charged or pledged as security 
for the repayment of that money and the interest thereon 

4 Notwithstanding anything contained in rule 3 in the case of the business of 
shipping to which this Act applies the sale proceeds of any tonnage sold or the amount 
of compensation m respect of loss of ships or the amount of accumulation of reserves 
whether invested or not, shall be taken into account in computing the average amount of 
capital employed m such business 

Provided tliat any income received from investment of such funds shall be included 
in computing profits for purposes of the excess profits tax 

5 For the purpose of ascertaining the average amount of capital employed in a 
busmess during any period the profits or losses made m that period shall except so far 
as the contrary is shown, be deemed — 

(a) to have accrued at an even rate throughout the period and 

(b) to have resulted as they accrued in a corresponding increase or decrease as 
the case may be in the capital employed in the business 

6 Where m accordance with the ^second or third proviso] to section 5 of this Act 
this Act IS applicable to part only of a business the capital employed m that part shall be 
computed separately from any other capital of the person carrying on the busmess and 
all references to capital employed m a busmess shall be construed as references to capital 
employed in that part of the business only 

ai7 (1) I£- 

(o) the Central Board of Revenue is satisfied as respects any assets of any business 
the standard profits of which arc computed by reference to the profits of a standard period 
that during that period or any part thereof those assets were inherently unproductive and 

(b) an application that this rule shall have effect i$ made through the Excess Profits 
Tax Officer to the Central Board of Revenue by the person carrying on the business 
then in computing the average amount of the capital employed m the business in the stan 
dard period and m all chargeable accounting periods those assets and any other assets 
of the business shall be treated as not having been assets thereof during any part of the 
period during which in the opinion of the Central Board of Revenue they were inherently 
unproductive 

Provided that in the case of a business the standard profits of which depend directly 
or indirectly upon a direction of the Board of Referees under sub section (3) of section 
6 or of the Central Board of Revenue under sub section (1) of section 26 of this Act the 
provisions of this rule shall have effect to such extent only as the Central Board of Revenue 
thinks proper _ . ^ ^ . 

Provided further that an application to the Central Board of Revenue under this rule 
shall be presented to the Excess Profits Tax Officer before the expiry of the period spcci 
fied m the notice issued under sub section (1) of section 13 of this Act or of the extended 
period allowed by the Excess Profits Tax Officer under the proviso to that sub section 

(2) Where sub rule (1) of this rule has effect on the application of the person carry 
mg on any business any computation of capital of the busmess made before the makmg 
of the application and any assessment affected by that computation shall be revised 
accordingly ] 

SCHEDULE IH 
[See section 9 (7) ] 

RiiffJ for deUrmmvu; the amount of eafitaJ held by a company 
through other eomfantes 

1 Where m the case of a number of companies the first directly owns ordinary 
share eaoital of the second and the second directly owns ordinary share capital of the tl ird 
them f“r the purposes of this Schedule, the first shall be deemed to own ordinary share 

of the third through the second and i£ the tinrd directly owns ordinary share capiUl 
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of a fourth, the first shall be deemed to own ordinary share capital of the fourth through 
the second and third, and the second shall be deemed to own ordinary share capital of the 
fourth through the tliird and so on 

2 In this Schedule — 

(0) any number of companies of which the first directly otvns ordinary share capital 
of the next and the next directly owns ordinary share capital of the next but one and so 
on, and if they are more than three, any three or more of them, ate referred to as a series , 

(b) in any series — 

(1) that company which owns ordinary share capital of another through the remain 
der IS referred to as the first owner 

(ii) that other company the ordinary share capital of which is so owned is referred 
to as the last owned company 

(ill) the remainder if one only, is referred to as an 'intermediary or, if more than 
one, is referred to as a “chain of intermediaries , 

(c) a company in a series which directly owns ordinary share capital of anotlier com 
pany in the senes is referred to as an owner , 

(d) any two companies in a senes of which one owns ordinary share capital of the 
( ther directly, and not through one or more of the other companies in the senes are refer 

ed to as being directly related to one another 

3 Where every owner in a series owns the whole of the ordinary share capital of the 
company to which it is directly related, the first owner shall be deemed to own through the 
intermediary or chain of intermediaries the whole of the ordinary share capital of tlie last 
owned company 

4 Where one of the owners m a senes owns a fraction of the ordmary share capital 
of the company to whicli it is directly related and every other owner in the scries owns the 
whole of the ordinary share capital of the company to which it is directly related the 
owner shall be deemed to own that fraction of the ordinary share capital of the last owned 
company through the intermediary or cham of uiterraediaries 

5 Where— 

(a) each of two or more of the owners in a senes owns a fraction and every o^cr 
owner in the senes owns the whole of the ordinary share capiul of the company to which 
It IS directly related, or 

(b) every owner m a series owns a fraction of the ordinary share capital of the com 
pany to which it is directly related 

the first owner shall be deemed to own through the intermediary or chain of intermediaries 
such fraction of the ordmary share capital of the last owned company as results from the 
mult plication of those fractions 

6 Where the first oivner in any senes owns a fraction of the ordinary share capital of 
the last owned company in that series through the intermediary or chain of intermediaries m 
that series and also ovms another fraction or other fractions of the ordinary share capital 
of the last owned company, either — 

(a) directly or 

(b) through any intermediary or intermediaries which is not a member or are not 
membeis of that scries or 

(f) through a cham or chains of intermediaries of which one or some or all are 
not members of that senes, or 

(d) in a case where the series consists of more than three companies through an 
medtary or intermediaries which is a member or are members of the senes or through a 
a chain or chains of intermediaries consisting of some but not all of the companies of whicn 
the cham of intermediaries in the senes consists 

then, for the purpose of ascertaining the amount of the ordinary share capital of the I«t 
owned company owned by the first owner, all those fractions shall be aggregated and the 
first owner shall be deemed to own the sum of tliose fractions 


THE FACTORIES ACT (XXV OF 1934) 

PREFATORY NOTE Factorv Acts — Factory Acts are laws enacted for the 
purpose of regulating the hours of work and the sanitary conditions and preserving the 
health and morals of the employees, and promotmg the education of young persons em 
ployed at such labour 

The fOUNDATiON OF LAW IN RfUtTiON TO LABOUK — The foundations of law in relation 
to labour may be summed up m Ae words pro/ection and vnprovemenf Three reasons may 
be assigned for the enactment of laws designed to protect and improve the status of wage 
earners in industry — 

(i) the prevalence of self interest as the dominant motive of economic activity which 
often xesuits m the exploitation of defenceless workers by avaricious employers, 

(ii) the complexity of modem industrial organization and operation which makes it 
practically impossible except under the compulsion of law, for even well meaning and 
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^pnloas fmplojcrs to safeguard the rhysicat, mental and economic interests of their 
wnplojTes, and 

(ill) the necessary relationship that obtams between the protection and improve 
went of standards of cmplojment, on the one hand and social welfare and progress on the 


1 t- The PESTLOrM^ OF Labouk LmstAnoN ik England— ‘The legal status of the 
labouring classes in England as in other European countries during the mediaival period 
w-as definitely fixed Tlie workers found themselves encompassed with legal regulat ons 
concerning wages hours of work apprenticeship migration from one locality to another 
and v-anous other aspects of their working life Combinations of labourers for the purpose 
of changing conditions of employment were prohibited Many of these measures »were 
ineiTectne because of lax enforcement The revolutionary changes that were taking place 
m the eighteenth centun’ made the prcsail ng system of regulation burdensome to the rising 
class of capitalist cmplo>crs as it liad been from time to time to the labourers Free 
access to the labour market and the abolition of extended periods of apprenticeship were 
desired because the new machines could be operated by women and children Inspired by 
the teachings and writings of Adam Smith concerning freedom of economic activity the 
manufacturers made successful attacks on statutory limitations Freedom of action be 
came the shibboleth of the nation and the restrictive laws were repealed 

ITie abolition of the old restrictions on industry and trade and the consequent free 
play of economic forces under the sanction of tausfz fatre philosophy brought new problems 
and new cmIs no less serious than the old Technical improsemenfs and increased produc 
tion were secured at the expense of the pli}sicat and mental well being of the men women 
and children who worked excessive hours under unfavourable conditions ' New regulations 
therefore had to be prescribed bj law Robert Owen and some other employers of labour 
regarded themsehes as the trustees of the interests of those whom the> employed in their 
factories and aided greatly m the movement for reform Social and moral motises 
rather than any conception of the economic waste of child labour and other evils led to the 
demand for protectwe laws there was no reference to the facts concerning the relation 
of hours and cond tions to output The agitation of Robert Peel and Robert Owen re 
suited m the Health and Morals Act to regulate the labour of bound children m Cotton 
Factories in 1802 Children who were not nauter apprentices were protected by the second 
of the Factory Acts enacted m 1819 In 1833 all textile mills were brought under regulation. 
This measure prohibited the enitto>ment of children under 9 years of age children between 
the ages of 9 and 13 might work only 8 hours a day and young persons between 13 and 18 
years of age for onlv 12 hours with no employment at night Provisions were made for 
holidays and a certificate of fitness was demanded Special factory inspectors were ap 
pointed to enforce the Act The Childrens Half Time Act of 1844 provided for the safe 
guarding of machinery accident reports public prosecution and actions for damages m 
cases of accidents and the employment of children for half time only the other half to be 
spent in school Under this Act all women workers ivere classified with young persons of 
13 to 18 years of age for the purnoscs of restricting their hours to 12 a day and prohibit 
ing their employment at night The Ten Hour Act of 1847 secured the 10 hour day for 
women and young persons But all these measures failed to reach the thousands of women 
and children who worked in the mines CSiildren began their life in the coal mines at 
S 6 or 7 years of age girls and women worked like boys and men and the hours were 
12 or 14 m c\ery 24 often at night The Mines and Coll cries Act of 1842 svns enacted 
to prohibit the employment of women and children under 10 years of age in underground 
mines The law was rcMSed to exclude from sucli employment all females and all boys 
under 13 years of age Moreoser the Factory Acts were extended to all large industries 
in 1864 and to smaller workshops in 1867 In 1878 the Factory and Workshop Consoltda 
tion Act repealed all former laws and substituted a Factory Code which made regulations 
more stringent Since that time protection has been extended to workers in laundries 
docks sweetshops mercantile establishments and other enterprises The 
Code of 1902 raised the minimum age for child workers from 11 to 12 years and m i9^ 
the employment of Women, Young Persons and Children Act was passed governing the 
employment of women and young people on the two-day shift system cxclud ng from 
industrial employment children under 14 years of age, and permitting women and 5®'*”'' 
persons of 16 years of age and oier to he emploved under certain conditions m shifts 
averaging not more than 8 hours a day at any time between 6am and 10 P M or 6 a >t 
and 2 p M on Saturdays Workmens compensation sickness insurance unemplo^cni 
insurance, oM age pensions and many other protectnc measures haic been enacted m Oreai 
Britain on behalf of the workers and «ocial welfare 
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r 7 woMEn — The movement for the Icfcal protection of 

^f TSdren ancl^m ^ ^ contemporaneously with the movement for the protection 

of these msfanccs the same lepslation has been made applicable to both 

amonc the earW nm* Law s limiting the hours of emploj-ment were most prominent 

among tlie early protective measures for women 

live tMensions of Ihe principle of prolec 

for certain ™ tnmimjim wane atliiel, W specif, in^ minimnm rtandards of pa, 

12) to eo,i?l.^?l\e'p "" •"«' "'''at' of "’oso „orker, 

and «, to oroJni emplopers nnd cmplojees cotcred bv Ihe laws 

to „Sen aJd ^ j ".t “1 prosrcss These laws are usually made applicable 

abmr oreaniraoo ''"'i other Io,v skilled and unskilled workers Amine such ,,orkers 

cotSSetition am™" .h ^fumuK have made litllc proeress and the keenness of 

mZI to Tr 1 resulted m the deoression of wape scales to a sub standard 

s2i?e therefore "" "'V'"'* baritainer fn a scry teal 

of Maces s'lwh haj W ti, u".”" '"rT?'" "“rkers Ihe full compelilne rate 

diicMf,o,?iM,iX^Shi';rp"o'£^ -OVM„.s Mr, 

^'5"“'°" "> M'l h** followed on the 

a report'’ oft'L'TdmmIsSllMVMV°M'’‘\‘'"')-" "" "> f” 

Major Moore dealt with K /jj*; Bombav Cotton Department m 1872 73 the writer 
of the vvorkmff hours fhi* rnr,j^ » conditions m Bombaj and touched specialK on the length 
were emploved It annenrs fhvVTi ?h and children and the age at which children 

and worked from snnnsV tn JoL.V ‘’’ll “T at S’’' '“rs of age 

frequenth were allowed onlv two hItXvs m uirmiSlT 

India Md^vlui'had'^seen ■Jttwtion hvd been drawn to the condition of labour m 

ment and m 1875 /hJl r« / to the Bombay Govern 

tion was necessarv * Commission to determine whether legisla 

lation ^Tho^o’^’ntertsted In Rreath exercised about reforms in legis 
labour in India and a sfroTwr^ilV ^ befan to make inquiries about the condit on of 

to go on umvatched and !l* 'i*** expressed that mills in India should not be allowed 

portion of The ^ t.sli M irown nr '‘"1 ‘l’'"" >” ®"»a.n A powerful 

cism from cond,Vions ,n fl L own^^^ *'’*^‘* oppertuntfj for diverting criti 

that no further burden should h» t® those m India and urged 

to comnete v ith cheao labour abroad 'Tho I ’ 4 ^ which would make it still more difTciilt 
of the ’National Indian Association had “"’j a® of Bristol founder 

ton conditions r c.^. mnuines about the Indian fac 

leSslaron n resoTcY of Government of India urging 

but had not nientOned from Tha OLart^r "" l"T 

that the vorp Tta« r . tt ' however a genera feeing in India 

BrVti.h OnflCence bemOe^f f 7 “!. the band of Afanchester 

vY h IndYn mdi.sfrl ® ’"t Legisl-,non and Bnh^h mt-rference 

m: SV” 5r,;rSe™ 

could not J r 1 s'J'P’Cion was for some time strong and real But facts 

Surcc cTf.cism came he attended to from whatever 

Factor^ I -^our^ CnmmT *" Mmute of Dissent to the Report of the 

factorv labour in InHn I"”" The rnany abuses which exist in connect on with 

serfatives of the cotton in7inT^‘^'"’T ^ L^caslure s creation Because certain repre 

aiitl onties to the exutenc. " Lancash re ^ve prominentlv drawn the attention of the 

ground win those . I i" *he working of the textile factories -it is no 

tl ev are pointed out bv fnends^r focr Ab ises are abuses whether 

much discussion an I’^teratinJ there was framed the first draft of a Bill which after 
ent cism to which it had 1 em «, India in 1881 Owing to the strong 

of view of Its supporters m a finally saw the 1 ght in what was from the point 

for n nc I o irs a^^ihv from M « P inadequate form By ,t children w ere allowed to work 
womcf, 1 ha I to b .4 #1 ®*^ht upwards clauses that related to the work of 

" - Act a„d tcMlat'on, «.lM„l™rad*t™'to 
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rAcro«\ Act "KIT or 1911 •— Tlctnccn 18SI ivhm llie first Facfon Act ^as passed and 
1911 when Ad XII of 1911 took jts phce, there were continuous di«ai<sions roused bj 
Government Reports and vinous labour Commissions The Act of 1911 secured one 
wceUj hohdii for all workers m factories n maximum of eleven hours work a day for 
women with one and a half hours rest durinj; tint time It also prohibited the work of 
women and cbildren it niRlif niscd the atre of children permitted to work in mills from 
eight to nine vears and allowed them to work for seven hours onij 

Apart from pressure from rnglish Manufictiiring interests winch were viewed with 
suspicion m India, other influences i?*o were it work There had been an international 
conference it Berlin in 1R90 called bv the Emperor of Germin> through the Swiss Govern 
ment In 1900 an “Association for labour lejnstation' was formed and met for the first 
time in Pans Tlie members of this Assocntion continued to agitate till at an official 
International Conference called bv the Swiss Government in Berne in 1905 the first inter 
national Conventions were formuhtesl These were signed it the same place a jear liter 
One of the subjects deiU with bj this convention was the emplo>Tnent of women at night 

Act \TI OT 1911 — Statemfvt or Onjrcrs asd Reasons — The following extracts 
from the Statement of Objects and Reasons attached <o the Bill would show the problems 
that confronted the Legislature and how it was proposed to solve them 

The <^'icct of tins Bill is to consohdife and amend the law in India relating to 
racforic* The Indian Pacfories Acts 1881 and 1891 vvtll be repeated and the new Act will 
take their plicc The report submitted by tlie Factorj Labour Commission, 1W8 dis 
f *» f^'Stence of abuses m ficloncs particularly m connection with the emplovment 
m children and the length of the hours for which the operatives were generally emplojed 
The commission made proposals with the object of checking those abuses and also sub 
mitted proposals for strengthening tlie law on several points so that inspection might be 
more effective and the administration of the law improved It is now proposed (o under 
take legislation to give effect to these recommendations in so far as they hive been approved 
by the Government The opportunitj has been taken to remodel the framework of the 
existing law and to redraft several of its provisions 

The Report of the Commission showed tint excessive hours were not worked except 
in textile fictories The restrictions which it is considered necessarj to impose on the 
textile factories are the following — 

(1) No person shall be actuallj emplo>ed for more than 12 hours m an> one dav 

(2) No person sliall be emplojed before 5 30 in the morning and after 7 in the 

evening 

(3) The period for which wvechanical power is used shall not in any one day exceed 
12 hours^ 

(4) No child shall be emplojed for more than 6 hours in anv one day 

Of the above restrictions the second and third will not applj to anv factorv for gin 
nine cotton or for pressing cotton or jiite Power is also taken to grant exemption m 
special cases from restrictions (1) (2) and (3) 

The Government of India will be empowered to extend b> notification the provisions 
of the law relating to textile factories to am other specified class of faefones should the 
necessity arise In the case of non textile fictories certain new restrictions have been 
proposed m the case of women and children (which are explained m the notes on clauses 24 
and 25 attached to the Bill) 

The existing Act contains no substantive Provisions providing for the beillb and 
safety of the operatives excepting one section which deals with the fencing of the macbinen 
In accordance with the recommendations of the Eactorj Labour Commission a number of 
provisions for securing the health md safetv of the operatives have been included m Oiap 
ter 111 ol the Bill These nrovi«tons are in some cases borrowed from the English Fac 
lorj and Workshop Act 1901 and m others ire lascd on rules which are alreadj in force 
in several Provinces 

Several provisions have been inserted in the Bill with object of making in«oection 
more effective increasing the rowers of the Inspectors and providing gencrallj for the 
better operation of the Act The existing law makes the occupier of the factory primanh 
liable for anv breieh of the provisions and of the rules and orders made thereunder It 
lias been found diffcult to enforce this rcsfwnsibdilv and in the Bill it is now proposed 
that in place of the occupier the minager of the fictorv shall he held respons ble when anv 
offence is committed against the Act — (See Fort St George Gazette Part III August 10 
1909 pp 180 1R2) 

Act \XV op 1934 — It was not long before Act \1I of 1911 was found inadequate 
to satisfv the growing needs of labour \\lth experienee of its worktrg the development 
of factorv emplovment, the chances consegnent on war conditions the conventions arrived 
at bv the Labour Conference at Washington in 1919 un led to make further lecislation neces* 
sarv A Roval Commission was appointed m 1929 with Mr John Henry \3’bitley as prt 
sident, ‘to cncjuire into and report on the existing conditions of labour in Industrial under* 
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the‘'?orW^ efficiency and standard of living of 

mwdations ^ relations between emplo>ers and CTnplo>ed. and to make recom 

on Law Objfcr and Reasons The Roj-al Commission 

on Labour m India made a number of recommendations for the amendment of the Factones 

detail thf* Cnxrr *'f^T j' ¥?1^ ^ After examining these in 

emhodie^^^^^ "place the Factories Act 1911 which 

exoenence fnajorit> of the pro^sals and included some further alterations that 

Tser?/. of .vl, ^ desirable This Bill was circulated iMth a coicrmg letter and 

asked Governments m June 1932 and the Governments were 

sat,o^. nr .I)i j 1 to association of cmplojcrs and cmploved and to other organi 

A I'u® interested In replj a sfr.es of opinions w ere received 

S tuL Off^’ in great detail and after conside'ing the numerous 

pa'S'r.L £" r,cs^^ ®"' s„b«,u».,ly y-a, 

XT 1 *'^^*tantial changes made in the law arc discussed m the Notes on Causes 
mendatons ;=nie time the opportiin,t> has been taken to rearrange the law and 

hardate aree "■** f°"e from 1911 but Since 

in a clelrcr L, ^ ^ f amending Acts and the consolidation of the law 

in a Clearer and more logical form was in itself a desirable reform 

Act XV^riO^u introducing the Bill which afterwards was passed as 

The Act which fnr»Y>e ^ Charge ofthc Bill made the following obsenations — 

w4s passed as lonT,L ’," <^[ subm.tfW to the House 

dcvelSomSt thi^haf^rt^n when factorj industries were far from the state of 

were iinexnlored problems now facing us 

have bic4 So lJl H Extensive amendments were made m 1922 and there 

imoMtaSt 4?«v^cn« iSm Acts since then As a result few of the more 

Ms not no7, *“r?* 1" ^0™ The present Act 

of consolidation and^nh^o 1** « of shreds and patches and it stands m iirtrcnt need 
bcM 4war4 of dfrlf’ ® of cianfication But that is net the only need Government have 
hSS Sah.ed *" the law in certain directions for a number of >ears past We 

of safeh hitfh^^A ‘ *f inadequate protection to workers m respect 

weakn5!^es" PnrfhJi Experience of its working has revealed other defects and 

1154 are not m f vo4. I think every one even those 

as a oermanent featniTA realises cannot be regarded with equanimity 

thoJahrSSle "*"«•» P"'ented the limit to which it was 

inougnt desirable to go when the provisions in question were enacted 

subject SSi^ciVenlmenthl.^^* )Vhit|e> Commpsion which probed mere deeplv into this 

0 light tlS ne^dToT other had an opportunity of doing not onlv brought 

nevv lavv a 4 I am u i-aiuaWe guidance towards the framing of a 

Bdl cien IhoJ M snj particular provisions of the 

nroMronVm .Irf^d h ’* "?*• ^ "ecessarv for me to discuss those 

L„.‘T6b?e?'i R^rsSird", y'pas:^ 

lates to iK'l.Jw* 1° /P"‘fic3]b if very briefly with one clause clause 35 which re 
s4v the \lZ V /'”■ ‘t ^hat clause that I think there is to 

a4e thM m possibili^ of some diversity of opinion Briefly our proposals 

factories should hr all ^ hours should remain continuous process 

pSswt ,n the ^tl r ® *he normal limit in such factories at 

hourT Thtf I Twm seasonal factories the week should be ordinanij limited to 54 
Soritv of the f cto^ r« . ‘he limit already obsened by the 

of factories which stm I Vu But there is a Urge minonn 

the mills m that verv np to the 60 hours limit The minority includes the bulk of 

to stTte thTrea ons wh T? " «i^“stry the cotton textile industry Now I should like 
he to the IdvamaeVhn^^^^ ' T* the view that this limit, if It were enforced would 

cenSel It setms th^?^ industrialists and of workers So far as employers are con 

dependent on a reaconaXi ru^* ^ have already indicated stability in any industry must be 
fo^budd a s4ui d efficient and contmded labour force It is im^isslble to mv mind 

1 foumla5on of inemr.rm^ st^cture in India or for that matter m an? other country on 

or anv hmh de4eI^of on 't unreasonable to expect any high degree of efficiency 

r anv 111^,11 de^ee of contentment from men who have to spend ten hours a dvy — indeed 
44rtcr hLrt Ze\n iZlV^ interval is included— wuhin the limits of a factoo 

FuSlr 1 wmM remmd U.l. V" '*'cntial condition for any substantial adv vnee in cffiaency 
labour ‘h"'* ‘hcfc has recently been a very radical charge m the 

were therrforr miitmllv^n ** ^™®hint scarcity of labour and many employers 

^cv V e have thf sn«fade^o'?“* ‘'"P had at work as long as possible 

'^O'k. whilst Others msidl a!e ren "’'j outside the factory gates unable to get 

•s. wnust others inside are required to work an unduly long period 
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Turning to the ^\orkcfs, I recognise that for many of those in emploj-tncnt that is, 
those ■who arc working a longer day, the reduction m hours must mean a definite sacrifice 
Industry to day m India is unfortunately not in such a position that if production is rrfuced 
It can pav the same wages as it did before and until ssorkers can make good this reduction 
by more intense labour the> must face a reduction from the level of earnings prevalent m 
the last few sears On the other Innd prices hare fallen greatlj and ans reasonable reduc- 
tion tint would be required on this account, would not bring the workers’ purchasing power 
helow the lesel of only a few >cars back There are indeed signs that in certain indus 
tries particularly m the cotton textile industry, the employers are endeavouring to secure 
a reduction in wages before anj reduction of hours has Hen offered or enforced I believe 
that c\en from the point of view of those in employment a reduction m earnings would 
be a reasonable price to pa> for a reduction in toil The man who spends eleven hours 
a day in a factor\ throughout the >car cannot be said to li\c at all He is a machine and 
he has not the efficiencj of the machine nor has he the incapacitv of a machine for suffering 

But these are not the onl> facts that deserve consideration There is a considerable 
measure of uncmnlo\ment Many men are idle Many others have their lives shadowed 
by the fear of idleness To the one reduction of hours would bring new prospects, to 
the other greater security ’ 

After much discussion Act XXV of 19J4 was passed and received the assent of the 
Governor General on the 20fh August 19i4 

A solution has been found for the pressing problems of the dav But the solution is 
onl} temporary It cannot be said (hat the Act has finally satisfied either the claims of the 
employer or the needs of the emnloied In some respects labour legislation in India had 
to contend against opposition both from the workers as well as the employer’s points of 
vi*w 

The poverty of workers in India and their need to earn every pittance they could has 
been made a plea for non interference The fear of checking a new industrv has also 
loomed large m the minds of those who at one time opposed factory legislation and 
though that fear still acts as a barrier against over rapid legislation the fact that the in- 
efficiency of much of the labour power of India is the greatest check to its industry is 
widelv realised— (Lobottf ui Indta by Mr J H Kilman 1923) 

Resume or Factory Lecislattov in Inpia — ^In making a general survey of Indus- 
trial Legislation in India the members of the Whitley Commission made the following ob- 
servations 

The history of factory law m India has throughout been one of steady advance each 
successive Act covering a wider field than the last and bringing wilhm its orbit classes 
of workers of establishments which the increasing «p'ead of industrialism has shown to 
be in need of protection or regulation As m England it wa« the case of the children 
which first attracted attention with the result that the initial Act sought to regulate the 
conditions of work of children in the bulk of factories employing 100 or more workers 
This 1881 Act excluded diildren under 7 years while the child of from 7 to 12 years be- 
came a half timer’ who could be worked for a maximum of 9 hours The second Act 
of 1891 raided the minimum working age of the half timer from 7 to 9 years and the age 
at which he became an adult from 12 to 14 years reduced his working hours from 9 to 7 and 
ocohihited his employment on datit«Tou% work The importance of this Act however, 
lav not so much m the granting of increased protection to the child worker as m its exfer- 
Sion also to lAomen workers who were given a maximum day of 11 hours In addition 
the Act brought under control all places employing 50 instead of the previous 100, emplo 
yees provided they used power machinery Moreover for the first time Local Governments 
were given power to include all factories using poiver and employing 20 persons or more 
wiihm the scope of the new Act The Act o^ 1911 which repealed both the earlier Acts, 
took the extremely important third step of regulating the hours of men in textile factories 
as avell as those of women and children The hours of children employed m such facto- 
ries were reduced from 7 to 6 At the same time new provisions m respect of health and 
safety were introduced but on this occasion the definition of a factory remained unchanged 
The aear 1922 saw the passage of an amending Act fixing an 11 hour day and 60 hour week 
for adults The importance of this Act m showing the gradual extension of the principle 
of control lay in the reduction of the number of workers necessary to constitute a factory 
from 50 to 20 and in extending to Local Goiemroents power to mclude places employing as 
few as ten persons in the ca«e of those without any inslallatior, of power machinery as well 
as those using such machinery It also took another step m protecting the child 
excluding altogether those under 12 years raismg the age at which the industrial child be 
came an adult to 15 years and restricting the hours of the half timer in all factories to 6 
daily The subsequent amending Acts of 1923 and 1926 did not make any ^nge of im- 
portance in the scope of the Act either as regards establishments or classes of workers 

CR.ADUAtVESS THF KrYVOTE IT THE PAVT AWU ALSO A SaFE GuTTE FOB mC Ft'Ttrir — 
This brief outline of the history of certain features of factory legislatiim m India shw 
that from the beginning the pnnaplc of factory regulation, here a« m other countries, hit 
CCM —326 
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been gradually to extend the area of protection afforded to the industrially employed worker 
This principle has been effected in three ways — by regulation affecting specific da«ses of 
workers by regulation affecting specific classes of establishments and jjj powers given to 
Local Governments to include under such regulation smaller places of a similar kind 
(see S 5) The lalue of a policy of graduafness has been clearly demonstrated m the 
historv of factory Legislation m India in the t>ast and the dictates of common sense and 
nracticabihtv confirm us m the beliefs that the same policy should continue to actuate 
future dcselopments of factory Legislation 
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• THE FACTORIES ACT (XXV OF 1934) 

[Am Acts XI of 1935 VIII of 1936 XVII of 19-10 XVI of 1941 and Madras 
Act VI of 19tl and Rep tn part ba Act XX of 1937] 

[20//» August, 1934 

An Act to eonsoUdatc and amend the J aw regulating labour tn factories 
WiiEFFAS It IS expedient to consolidate and amend the Lau regulating labour 
in factories, It is herebj enacted as follows — 

CHAPTER I 

PRELIMINARa 

Short titit exttot and I (1) This Act may be called The Factosies 


eemmeneement Act, 1934 


NOTES 

Sec 1 OnjEcr o«- ritr Act —The ob 
jeet of the Act is to protect human beings 
from being subjected to unduly long howr* 
of bodily strain or manual labour It also 
provides that employees should work m heal 
thy and sanitary conditions «o far as the 
manufacturing process will allow and that 
precautions should be taken for their *afcls 
and for the prciention of acc dents In 
order to obtain the informations ncces«arv 
to ensure that its objects are carried out 
the Local Government are empowiercil lo 
appoint inspectors to call for retunis and 
to s»e that the prescribed registers are dulv 
kept This IS part of the machinery which 
enables the authorities to maintain effective 
supervision and it is undoubtedly import 
ant that there should be substantial com 
pliance with these proiisions of the Act 
38 C \V N lOOS=t';2 I C *^56=1934 C 
730 (Per McNair J ) At the «ame time 
It should not be forgotten tl at the Act is 
sanctioning interference with the ordinary 
rights of the citizen and that the iiHim«ito 
rial powers which are giien should be H«ed 
with tact and circumspection 38 C \V N 
1008=152 I C S'^1934 C 730 (Per 
MacNair J ) 

CoNSTRuenov or Tiir Act — ^The proai 
sions of tie Act haic to be construed in 
favour of the employee and stnctlv m favour 


of the employer 152 I C S56=3S C W 
N 10(«=1934 C 730 'A law which li 
exacted foT the benefit of the employee 
should net be used merely for the purpose 
of harassing the employer The launching 
of a test case in respect of an infringement 
of provisions which are not generally avail 
able the meaning of which is doubtful lo 
the authorities themselves and which the 
factory management honestly complied with 
as they understood them asking for fur 
ther enlightenment from the authorities 
without getting any is to be strongly depre 
cated (Ibid ) I am fully alne to the 
great importance of Tactory Acts being 
properly enforced for the protection of 
workmen and I have no doubt that in India 
It IS particularly necessary that their bene 
ficial provisions should be earned out On 
the other hand one must also bear in mind 
that the employers’ position has to be con 
siderrf loo It may be that wnthout any 
negligence on their part defects will exist 
in their factories but if they are lo be pro 
ceedrd against m a Criminal Court for al 
leged negligence then it would «eem only 
fair that the matter should be clearly 
brougl I home to them That I have no 
doubt IS the reason why the Legis'ati-rc has 
d stmctly specified what the Inspector has 
to do \Micther a particular accused m 
case was negligent or not does cot con 
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(2) It extends to the whole of Bntish India, including British Baluchis- 
tan and the Sonthal Parganas 

(3) It shall come into force on the 1st day of January, 1935 

Definitions ^ unless there is anything 

repugnant m the subject or context, — 

(a) "adolescent" means a person who has completed his fifteenth but has 
not completed his seventeenth jear, 

(i>) ‘adult’ means a person who has completed his seaenteenth year, 

(c) "child ’ means a person who has not completed his fifteenth year, 

(d) ' day” means a period of twen^ four hours beginning at midnight 

(e) "week” means a period of seven days beginning at midnight on 
Saturday night , 

(/) "power” means electrical energy, and any other form of energy which 
IS mechanically transmitted and is not generated by human or animal agency, 


NOTES 

cern this question of general pnncipte on 
the construction of the Act 8i I C 226 
=26 Bom L R 1245=1925 B 143=26 Cr 
L T 492 

CnmCISM ON THF DRAFTtNC OF THE ACT 
(XII OF 1911) —'We desire to point out lo 
the authorities concerned that it will be dilTi 
cult to uphold prosecutions under many of 
the sections of this Act unless fhe> are 
amended especially in ca«es of factories to 
which exemptions have been qranted (Per 
Malhck J ) 35 C W N 1108 The 

Act ts carelessly and IooseI> dra%vn It 
seems to consist mainly of parts of the 
English Act taken from their context and 
patched together It is a penal statute 
and as such it is essential that its terms 
should be clear definite and unamb g lous 
On the contrary it is d fficult — if not im 
possible for a lawyer still less a lavman to 
understand many of its provisions (Ibid ) 
35 C W N 1108 'There are many provi 
sions in the Act which are confused and 
ambiguous and the rules and forms provid 
ed do not tally with tl e requirements of 
the sections Tlie truth seems to be that 
the application of the Act to special fac 
tones has never been properly thought out 
Drastic redrafting and amendment of lhi« 
important Act seem to be required urgently' 
(Ibid ) 35 C W N 1108 

Application of the Act to Crown Fac 
TORIES — Crown factories had from the 
beginning been brought under the operation 
of the Act which followed in this respect 
the Bntish law on the subject This had 
been another subject of discussion when the 
Bill was introduced and the conclusion to 
which the Committee had come on full con 
sideration was that Crown factories should 
be brought within the scope of the Act but 
that the power to exempt them temporanb 
m cases of emergency should be reserved 
to the Government It was ciuite necessary 
that such power should be reserved m order 
to avoid great inconven ence and mischief 
It would be sufTcient to instance the case 
of the Mint and of the powder and gun 
manufactories in time of war to show the 
necessity for such a provision (Proceed 


ings in Council Pori St George (tosetle 
4th May 1881) 

Sec 2 Statement of Objects and Rea 
SONS — The amendments made m the section 
have been explained ts follows — The 
definitions have been generally revised and 
supplemented and those defining the manu 
faettiring process and dcfemiining when a 
person is cmplojed hate been stmplififo 
The definition of factory has been modifiw 
so as to cover those establishments which 
alUiougli the> employ more than 20 persons 
in the da> do not employ that number 
simultaneously ’ The Select Committee 
said — The changes made in the definitions 
are aimed generally at making these denm 
tions more accurate and exhaustive wd 
meet tanous criticisms contained m the 
opinions received upon the Bill (Report 
of the Scl Com ) 

Cl (a) Adolescent — The expres 
sion used in the English Act is 
>oung person which expression is defined 
to mean a person who has ceased to be a 
ch Id and IS under the age of eighteen years 
(English Act S 156) Tlie Indian Law 
fixes the age at seventeen 
Cl (b) Adult —Under the Engl sh 
Act a person would be an adult only after 
comoletmg his eighteenth year 

Cl (c) Child —English Act —The 
expression child has been defined by the 
English Act as follows — The eiyression 
child means a person who is under the 
age of fourteen years and who has not 
being of the age of thirteen years obtained 
the certificate of proficiency or attendance at 
school ment oned in Part III of this (Eng 
Iish Act) Act (S 1S6) ,, , 

Cl (d) Day — Enclish Law — Under 
the Engl sh Act the expression night has 
been defined tp mean the period between 
nine o clock in the evening and six o clock 
in the sicceeding morn ng (S 156) 

Cl (f) Any other form of ener*^ 

WHICH IS MECHANICALLY TRANSMITTED — 

These words must be construed ejusdetii 
(jaterti with electric steam or water power 
and do not inclide hand power [Jf $hnoll 
V Patan (1902) 1 K B 237] 
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(<;) “manufacturing process” means any process — 

(i) for making, altering, repainng, ornamenting, finishing or packing, or 
othen\ ise treating any article or substance with a view to its use, sale, transport, 
deluery or disposal, or 

(ii) for pumping oil, water or sewage, or 

(ill) for generating, transforming or transmitting power, 

(/t) ‘worker” meins a person emplc^ed, whether for wages or not, in 
any manufactunng process, or in cleaning any part of the machinery or premi- 
ses used for a manufacturing process, or in any other kind of work whatsoever 
incidental to or connected with the manufacturing process or connected with 
the subject of the manufacturing process, but does not include any person solely 
emplo>ed in a clerical capacity m any room or place where no manufacturing 
process is being carried on , 

(;) “factory’ means any premises including the precincts thereof where 
on twenty or more workers are working or were %vorking on any day of the 
preceding twehe months, and in any part of which a manufacturing process is 
being earned on with the aid of power, or is ordinarily so carried on. 


NOTES 

Cl (g) ‘ Process — Process has been 
defined by the English Act as including tl e 
use of any locomotive (S 156) 
“JIanofacturing process —These words 
merely refer to the particular business car 
Tied on and do not necessarily refer to the 
production of some article So that laon 
dries carpet beating or bottle washing works 
etc are factories within the Act if mecha 
meal power is used [Owner v Cottmglmm 
SonUary Steam Latoidry Co Ltd (1910) 
74 T P 219 Johnstone v Lalonde Bros 
and Parham (1912) 2 K. B 218 See also 
Royal Masonte InstttuUott for Boys v 
Parkes (1912) 3KB 212 and Patterson 
V Hunt (1909) 73 J P 496] Putting 
ginned cotton into bales and ha\ing it pres 
srf must be considered work connecled 
with the manufacturing process and the men 
engaged m the work must be deemed to be 
employed m the factory 143 I C 772= 
1933 N 283 . 

Cl (h) Worker — Cf the oefinit on 
of Workmen m the Indian Workmens 
Compensation Act S 2 cl («) 

Cl (j) Factory — The definition m 
this cl 0) applies to the term factory 
used m S 9 (3) of Cotton Ginning and 
Pressing Factories Act 192o 1937 M W 

N 1335 See also I L R (1937) Nag 
88=1937 Nag 311 By a factory is meant 
premises where anything is done towards 
the making or finishing of an article up to 
the stage when it is ready to be «old or is 
in a suitable condition to be put on the mar 
ket 109 I C 599=8 L 666=29 P L R 
234=29 Cr L J 583=1923 L 78 See also 
1 N L R 115 A factory includes esery 
thing machine rcoms sheds godowns 
^•ards If >Mtlun these premises or pre 
emets mechanical power is used in aid of 
any process for altermg for transport or 
sale of any article, then these premises or 
precincts are a factory M M 834=19^ 
M 345=52 M L j 20> The drymg j-ard 
Ulcd for drying ground nuts, where rnadu 


ncry for decorticatmg the ground nuts \vas 
working is a part of factory although there 
IS no connexion with machinery or any work 
incidental to the manufacturing process 
(Jbtd ) See also 1941 N L J 471=1941 
Nag 337 (Notification of C P Govern 
ment as to what places are factories under 
this Act IS not ultra vires) 

Railway Workshops are factories 119 
I C 722=im Lah 573 A Curhal Char 
IS a factory even though the engine shed 
IS a separate building and less than twenty 
persons are employed therem but over 
twenQf persons are employed in the Curhal 
Char mclusive of those employed on the 
crushers and those employed m the boil 
ing shed and these latter must be said to 
be employed both on the premises and 
within the precincts of the Gttrhai Char". 
32 Bom L R 329=1930 Bom 162=31 Cr 
L J 1094 

Two OR MORE BUILDINGS entirely separate 
from each other may in certam circumstan 
ces form part of one and the same factory 
See L cf C and Tuffs, In re (1903 ) 86 
J P 29 Hoyle v Cram. (1862) 12 C B 
124 


Use of Power in part op Building ” — 
E^ery part of the premises unless specially 
exempted forms part of a factory although 
power may only be used m one part [Toy 
lor V Hickes, Hardcastle v Jones (1862) 
3 B and S 153, Palmers Shipbuilding Co 
V Chaytor, (1869) 4 Q B 209, but see 
Vwes V Jnglu, (1915) S C JS] The 
definition of “factory' is mtended not to 
oover merely individual business in any 
premises but is intended to denote any pre 
mises as a composite whole with a central 
source of power, t t , either steam, water, 
or other electrical or mechanical power 
57 B 150=3a Bom L R 83=1933 Bom 
109 


“WORKpi-sci" 1$ not defined either m this 
Act or in the English Act, but m Bemelt v 
Hardtnge, (1900) 2 Q B 397, ChameL J., 
said —**1 think that a workplace tsust be a 
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IS 2 


Act 192? 'nclude a mine subject to the operation of the Indian Mines 

(k) "machinery’ includes all plant whereby power is eenerated, trans 
formed, transmitted or applied, 

(0 occupier of a factor} means the person who has ultimate control 
over the affairs of the factor} 

Provided that where the affairs of a factor} are entrusted to a managing 
^Scnt, such agent shall be deemed to be the occupier of the factory , 

(m) where work of the same kind is earned out by two or more sets of 
workers working during different penods of the day, each of such sets is called 
a relay,’ and the period or periods for which it works is called a "shift , and 
(«) ‘prescribed means prescribed by rules made by the Provincial Go 
vemment under this Act 


NOTES 

place where some work is be ng perpetually 
or permanently done I do not say tJiat the 
mere presence of workmen m repatnng a 
private house would make it a workplace 

N B — • The Act mainly deals with labour 
employed in what may be described as 
perennial factories (w ) excluding those 
which deal mainlv with agricultural pro 
ducts in the raw state and work for part of 
the jear only, and all those establishments 
which either use no mechanical power or 
usuig power employ less than 20 persons 
These also are excluded from the definition 
of factories See Whitley Commission 
Rep p 6 

Persons euployed in the factory —A 
person who works m a factory whether for 
wages or not may be deemed to be em 
ployed in that factor> Where it is shown 
that certain persons were engaged m the 
factory in one of the ways specified m S 
2 (2) [of the old Act of 1911] it must be 
presumed they were employed m the fac 
tory 61 Cal 332=35 Cr L J 1401=38 
C W N 801 =1934 Cal 546 See S 2 
cl (2) of the old Act XII of 1911 Per 
sons emplojed merely for selling the mana 
factured articles do not come within the 
definition of emplo>ed m that factory 
even though they happen to occupy a room 
at the factory for the sake of convenience 
109 I C 599=8 L 666=29 P L R 234=29 
Cr L J 583=1928 Lah 78 It is not cor 
rect to say that the Factories Act affect* 
only manual labourers 152 I C 566=38 
C W N 1008=1934 Cal 730 

Power — See S 2 cl (f) supra 

Cl (k) English Act —Under the 
English Act the expression machinery in 
eludes any driving strap or band (S 156) 
The expression m\ll gearuig comprehends 
every shaft whether upright obliqne or 
horuontal and every wheel drum or pulley 
or other appliance by which the tnotion of 
the first moving power is communicated to 
any machme appertaining to a manufactur 
mg process (/6id ) 

Cl ( 1 ) — (Sre also Notes under S 70 
»»i/ral Occupier — The word ocen 
pier" m general means a person who occu 


pies (he factory either bj himself or his 
agent He may be an owner, he may be a 
lessee or even a mere licensee but he must 
have the right to occupy the property and 
dictate how it is to be managed SS B 366 
=32 Cr L J 1063 (I)=33 Bom L R 309 
=1931 B 308 See also Rat 902 Ihe 
definition of occupier in the Act ts not 
an exhaustive definition and there is noth 
ing m It which in any way limits the normal 
meaning of the word occup cr as indi 
eating a person who is in actual possession 
and control of a factory SO B 34=27 
Bom L R 1405=27 Cr L J 165=1926 B 
57 The word Munvn as commonly used 
does connote agency, and persons dealing 
with the chief authority m charge of the 
factory where it is situated would look 
upon him as the agent of the owmer or 
occupier If there is a special contract of 
service or agency bebveen him and hia 
master he must prove it 19 N L J 247 
The word occupier bears the same mean 
mg m this Act as it bears in similar enact 
ments m England that is a person who re 
gulates a factory and controls the work that 
IS done there 20 I C 144=14 Cr L J 
384=15 Bom L R 328 The question who 
IS the occupier of a factory must depend 
among others upon these considerations 
iwroely — ^Who alone has the right of using 
the factory for the purposes for which it is 
constructed and worked who has the right 
regulating and controlling it, whose is 
the predominant possession of and general 
superintendence over it 10 Bom L R 
38=7 Cr L J 44 The manager of a fac 
tory who resides m a part of the premises 
m which the factory is is not an occupier 
of the factory within the meaning of the 
Act 29 B 423=7 Bom L R 454 , 2 Cr 
L J 428 

Owners Liability — Even if the accused 
who IS the owner of a factory shows that 
he knows nothing about the management of 
the factory and that he has left the whole 
conduct of Its affairs to a manager appoint 
ed by him for the purpose he is not free 
from the liability imposed on him by S 41 
(a) of the Factories Act 55 B 366=32 
Cr L J 1063 (1)=33 Bom L R 309=1931 
B 308 In order to fix liability on any 
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References to time of .5 References to time of day m this Act or re 
ferences — ' 

(<j) m British India, *[• *] to Indian Standard Time, which is five 

and a half hours ahead of Greenwich Mean Time, and 

(f») *[**♦•** *j 

Pro\aded that for an) area m British India in which Indian Standard 
Time IS not ordmani) observed the Provincial Government may make rules — 
(i) s_pecif)ing the area 

(u) defining the local mean time ordinarily observed therein, and 
(in) permitting such time to be observed in all or any of the factories situat 
ed m the area 


4 (1) lor the purposes of this Act, a factory which is exclusively engag 

Seasonal factories ^ more of the following manufacturing 

processes, namely, cotton ginning, cotton or jute pres 
smg the decortication of ground nuts the manufacture of coffee mdigo, lac, 
rubber, sugar (including pur) or tea or any manufacturing process which is 
incidental to or connected with an) of the aforesaid processes, is a seasonal 
factor) 


Provided that the Provincial Government ma) by notification in the 
Official Gazette declare any such factory in which manufacturing processes are 
ordinarily earned on for more than one hundred and eighty working days m 
the )ear, not to be a seasonal factory for the purposes of this Act 

(2) The Provincial Government ma), by notification m the Official 
Gazette, declare any specified factory in which manufacturing processes are 
ordinarily earned on for not more than one hundred and eighty working da)S 
m the V ear and cannot be earned on except during particular seasons or at 
times dependent on the irregular action of natural forces to be a seasonal fac* 
toiy for the purposes of this Act 

*[S (1) The Provincial Government ma) by notification m the Official 

Gazette declare that all or any of the provisions of this 
Power to apply povisions applicable to factones shall apph to any place 

ceftaS^othcr places”** " w herein a manufacturing process is being carried on 
or IS ordinanly carried on whether with or without the 
use of power whenever ten or more workers are working therein or have worked 
therein on any one day of the twelve months immediately preceding 


LEG REF 

* Words excluding Burma omitted l>j 
A O 1937 

* Cl (fc) of S 3 omitted by xbxd 

* S 5 substituted b> Act \Vl of IWl 

NOTES 

person other than the occupier of a factor} 
It IS incumbent upon the latter to give the 
strictest proof of circumstances exoncrat 
ing lutnself and it is plain on the face of 
the section tl at the burden of proving ab 
sence of knowledge or consent on hts pari 
1 es entirel} upon him Za C 4>4 

Sec 3 — The general acceptance of 
standard time has rendered a modification 
of S 51 (1) desirable (Statement of 
Objects and Reasons ) 

Sec ♦ Tills Suenov is \tw — ^"The 
Labour Commission recommended difleren 
tial trcatmcnl for seasonal and non seasonal 
factories in tlie matter of adult hours and 
m other respects This clause is based on 
Iheir recommendation" (Statement of 


Objects and Reasons ) 

Sec 5 Statement of Objects and Rea- 
SONS — This clause reproduces the provi 
sion contained in S 2 (3) of the old Act 
empowering Local Governments to bring 
workshops not using power and the smaller 
power factones within the scope of the Act, 
but ccrlain changes have been made On the 
recommendation of the Labour Commission 
It is proposed that Local Governments 
should be empowered to apply the Act to 
workslops in full or m part at present 
they have no choice between applying the 
whole of the Act or none m such cases 
Provision has been made m sub S (2) for 
the notification of classes of premises, 
where necessarj and sub-S (3) is design 
ed to ensure that a notification of tbe Locil 
Government does not remain in force after 
the cond tions justifjmg its issue hare 
ceased to applj The charges made by 
the Select Committee are ct>o5e»luential 
upon the alteration of the defimt on of 
“iactory** contained in d 2 (/) (Rep of 
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(2) A notification under sub-section (1) may be made in respect of any 
one such place or m respect of any class of such places or generally m respect ot 
all such places. 

(3) Notwithstanding anything contained in clause (;) of section 2, a 
place, to which all or any of the provisions of this Act applicable to factories are 
for the time being applicable m pursuance of a declaration under sub-section (IJ, 
shall, to the extent to which such provisions are so made applicable but not 
otherwise, be deemed to be a factory.] 

6. The Provincial Government may, by order in 
Power to declare depart- writing, direct that the different departments or bran- 
ments to be separate facto- ^ Specified factory shall be treated as separate 

factories for all or any of the purposes of this Act. 

7. Where the Provincial Government is satisfied that, following upon a 
change of occupier of a factory or in the manufactur- 
Power to exempt on a jng processes carried on therein, the number of 
change in the factory. workers for the time being working in the factory is 

less than twenty and is not likely to be twenty or more on any day during the 

NOTES cannot help thinking that we should be m 

Sel. Com.) The Notification of the Cen- great difcculties if we were to hold that 
tral Provinces Government No. 202ZM4 the mere fact of one factory overlapping 
VII, dated I7th January 1939, which de- another caused Uiem to be within me same 
dares that all places m Central Provinces, curtilage." Per Kennedy, J*. 
wherein manutacturmg process is carried London County Council, 
on with the aid of power and wherem on 336. In Vtnes v. Jngits, (1915) S.C. 
any one day of the twdve months preceding 18, 24 Digest 902 (5), a budding consistw 
the date of the notificaUoa ten or more of a retail shop on the ground floor a miiii- 
workers were employed, to be factories nery room m which no mechanical power 
under the Factories Act is ultra vires of was used on Uie next floor, and a 
the power given to the Provincial Govern- tile factory for dress-making on the top 
ment by S. 5 (1) of the Factories Act floor, m which mechamcal power was usw» 
The notification is not universal but selec- but not m respect of the mdluiery worK. 
tive and it does not render S 5 (1) of the It was held that the millinery room was not 
Act nugatory inasmuch as the Act applies a factory. A part of a factory may, unaer 
to the whole of British India while the noti- circumstances, be declared for the pur- 
fication applies only to Central Provinces, poses of the Act to be a separate factory or 
190 I.C. 43^1941 N.L.J. 471:=1941 Nag. workshop, {English Factories Act, 1901, S 
337. 149. Cl. (2).] Different branches or de- 

Sec. 6: Statemestt of OBjjxirrs and Rea- partments of work carried on m the same 
SONS. — “This reproduces in substance S. 53 factory or workshop shall, for all or any 
of the old Act, but it is proposed ttai ot the purposes of the Act, be treated ^ 
notifications should be limited to specific if they were different factories or wor^" 
factories as there is no occasion for no‘tfi- shops. (English Factories Act, 1901, h 
cations applicable to classes of factories, 150 ) 

The Select Committee have omitted refer- Separate buildings constituting same 
ence to the control of the Governor-tiene- factory. — Separate buildings, even though 
ral in Council, which is in this connexion * considerable distance apart, may, if used 
unnecessary. , for one continuous manufacturing process, 

Extent of a factory.-. Subject to certain constitute a smgle factory or workshop, 
speufied exceptions tlie area oi the factory {English Factories Act, 1901, S. 149, cl. 
or workshop is the whole spav.e contained (4),J The place where the product of h 
within Its walls. Back v. Dtek, (1906) A. factory is delivered, even if directly con- 

C. 325. “In the case of factories nected with the place of production, is nol 

etc., the walls or fences built around ihe necessarily a part of the factory. Spacty 

factory fix the boundaries and de- y. Dowlats, (1905 ) 2 K.B. 879 (C.A.)- 

termine the area.” Back v, l/ick, (1906) A. Rooms used solely for sleeping pubfos* 
C. 325, per Lord Atkinson, at p. 334. ES, — Rooms used solely for sleeping pur- 

MoRE THAN ONE FACTORY IN A SINGLE poscs and places Within the precincts of 3 
BUILDING. — ilore than one xactory or work- factory solely used for some purpose other 
shop may be contained in a single build- than the manufacturing process are exclud- 
ing or group of buildings, and different ed from the operation of the Factories Act. 
parts of the same building may consUtute [English Factories Act, 1901, S. 149, cl. (4). 
icparate factories or workshops, (iw 14 Lewts v. Gilbertson, (190t) 91 L.T. 377.J 
fUU. Laws of England, pp. 559-570,) T Sec. 7; Statement of Objects and Rea- 
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ensuing tueKc months, it ma>, b} order m writing, exempt such factory from 
the operation of this Act 

Pro^ ided that any exemption so granted shall cease to ha\ e effect on and 
after an) da) on which twenty or more workers work m the factory 

8 \Cf Ss 56 and 57, Old Act ] In any case of public emergency the 
^[Provincial Government] may, by notification in 

publ°c"m°rEe“7‘’ "if 95“'"' from any or 

ail of the provisions of this Act for such period as ^fitl 

ma) think fit 


9 [Cf S 33, Old Act] (1) Before work is begun in any factory after 
, the commencement of this Act, or before work is 

comS,m«mSt‘’S'°;ork beg™ m any seasonal factory each season, the occii- 

pier shall send to the Inspector a written notice con- 
taining— 

(o) the name of the factory and its situation, 

(6) the address to which communications relating to the factory should 
be sent, • 

(c) the nature of the manufacturing processes to be earned on m the 
factory, 

(d) the nature and amount of the power to be used, and 

(e) the name of the person who shall be the manager of the factory for 
the purposes of this Act 

(2) Whenever another person is appointed as manager, the occupier shall 
send to the Inspector a written notice of the change, within seven days from the 
date in which the new manager assumes charge 

(3) During any period for which no person has been designated as mana- 
ger of a factory under this section, or during which the person designated does 
not manage the factory, any person found acting as manager, or, if no such per- 
son IS found, the occupier himself, shall be deemed to be the manager of the 
factory for the purposes of this Act 

CHAPTER II 


The Inspecting Staff 


10 [Cf S 4, Old Oct ] (1) The Provincial Government may, by notifi- 

cation in the Official Gazette, appoint such persons as 
laspccfurs thinks fit to be Inspectors for the purposes of this 

Act within such local limits as it may assign to them respective!) 

(2) The Provincial Government may, by notification as aforesaid, appoint 
any person to be a Chief Inspector, who shall, in addition to the powers confer- 
red on a Chief Inspector under this Act, exercise the powers of an Inspector 
throughout the proi ince 

(3) No person shall be appointed to be an Inspector under sub section 
(1) or a Chief Inspector, under subsection (2) or, having been so appointed, 
shall continue to hold office, who is or becomes directl) or indirectly interested 
m a factory or m any process or business earned on therein or m any patent or 
machinery connected therewith 

(4) Eveo Distnct Magistrate shall be an Inspector for his dislnct. 


LEG REF 

1 Substituted for 'Governor General 
Council* by A O , 1937 
» Substituted by A O for “lie 


NOTFS 

sovs —"This IS a new clau«c designed to 
enable the Lo^ Govenunent to exempt 
CCM-327 


from the Act premises which by reason of 
a change in their use should no longer be 
treated as factories ^ 

See 8 SrxTTJiftvr or Osjtcrs a-tb 
RrASONs — Exceptional power given aider 
this section is mtended only for a senoni 
general emergency such as might be caused 
tgiawar. 
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(5) The Provincial Government may also, by notification as aforesaid 
appoint such public officers as it thinks fit to be additional Inspectors for all or 
any of the purposes of this Act nnthin such local limits as it may assign to them 
respectively 

(6) In any area where there are more Inspectors than one the Provin 
cial Government ma}, by notification as aforesaid declare the powers which such 
Inspectors shall respectively exercise and the Inspector to whom the prescribed 
notices are to be sent 

(7) Every Chief Inspector and Inspector shall be deemed to be a public 
servant within the meaning of the Indian Penal Code and shall be officially sub 
ordinary to such authonty as the Provincial Government may specify m this 
behalf 

11 [Cf S S Old Act] Subject to any rules made by the Provincial 

_ , , Government in this behalf, an Inspector may, within 

Powers of Inspector appointed- 

(а) enter with such assistants (if any), being persons m the ^[service of 
the Cro^vn] or of any municipal or other public authority as he thinks fit any 
place which is or which he has reason to believe to be used as a factory or capa 
ble of being declared to be a factory under the provisions of section 5 

(б) make such examination of the premises and plant and of any pres 
cnbed registers and take on the spot or otherwise such evidence of any persons 
as he may deem necessary for carrying out the purposes of this Act and 

(e) exercise such other powers as may be necessary for carrying out the 
purposes of this Act 

Provided that no one shall be required under this section to answer any 
question or give any evidence tending to cnmmate himself 

12 [Cf Ss 6 to 8 Old Act) (I) The Provincial Government may 

- , , ^ appoint such registered medical practitioners as it 

r 1 jmg surgeon thinks fit to be certifying surgeons for the purposes of 

this Act within such local limits as it may assign to them respectively 

(2) A certifying surgeon may authorise any registered medical practi 
tioner to exercise any of his powers under this Act 

Provided that a certificate of fitness for employment granted by such 
authorized practitioner shall be valid for a period of three months only unless 
It IS confirmed by the certifying surgeon himself after examination of the person 
concerned 

Explanation — In this section a registered medical practitioner means 
any person registered under the Medical Act 1858 or any subsequent enact 
ment amending it or under any Act of any legislature in Bntish India provid 
mg for the maintenance of a register of medical practitioners and includes m 
any area where no such register is maintained any person declared by the ProMn 
cial Government by notification m the Official Gazette to be a registered medical 
practitioner for the purposes of this section 

CHAPTER III 
Health and Safety 

13 [Cf Ss 9 (a) and 37 (2) (e) Old Act and S 1 English Act ] Every 
~ . factory shall be kept clean and free from effluvia 

aHsing from any dram privy or other nuisance ana 
shall be cleansed at such times and by such methods as may be prescribe d and 

LEG REF be appo nted as certifying surgeons 

‘Substituted for emplojmenl of Govern Sec 13 Report of Select Committee — 

ment by A O 1937 Local Government is given discretion to 

_ make or not to make deta led provision by 

NOTES rules for tl e time and methods of cleansing 

Sec 12 Repokt OF Select CoMMiTTEt— a factory 
'-'‘"y teg stered medical practitioners may 
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these methods mi) include lime ashing, Or colourwashing, punting, varnish 
ing, disinfecting and deodorising 

14 [Cf Ss 9 (c), 10 and 37 (2) (r). Old Act and Ss 1, 7 and 74, 
Ventilation I^nghsh Act ] (1) Every factory shall be ventilated m 

accordance a\ith such standards and by such methods 

asmaj be prescribed 

(2) Where gas, dust or other impurity is generated in the course of work 
adequate measures shall be taken to pre\ent injury to the health of workers 

(3) If it appears to the Inspector that in an} factory gas, dust or other 
impunt} generated in the course of work is being inhaled by the workers to an 
injurious extent, and that such generation or inhalation could be prevented by 
the use of mechanical or other devices, he maj serve on the manager of the fac- 
tor) an order m writing, directing that mechanical or other devices for prevent- 
ing such generation or inhalation shall be provided before a specified date, and 
shall thereafter be maintained m good order and used throughout working hours 


(4) The Provincial Government may mike rules for any class of facto 
Ties requiring mechanical or other devices to be provided and maintained for 
preventing the generation or inhalation of gas dust or other impurities, which 
may be injurious to workers and specifying the nature of such devices 


Artificial humidification ^ 
Government ma) make rules- 


15 [Cf Ss 9 (d) 12 and 37 (2) (g), Old 
Act and Ss 90% English Act] (1) The Provincial 


(o) prescribing standards for the cooling properties of the air m facto 
ries m which the humidity of the air is artificially increased 


(b) regulating the methods used for artificially increasing the humidity 
of the sir and 


(c) directing prescribed tests for determining the humidit) and cooling 
properties of the air to be carried out and recorded 

(2) In any factory in which the humidity of the air is artificial!) increas 
ed the water used for the purpose shall be taken from a public supply or other 
source of drinking water, or shall be effectivel) purified before it is so used 

(3) If it appears to the Inspector that the water used in a factor) for 
increasing humidity which is required to be effectivel) purified under sub 


NOTES 

See 14 Statthext of Objects aap 
Reasons — Sub clauses (1) and (2) arc 
based on S 9 (r) and S 37 (2) (g) of 
the old Act \II of 1911 while sub-cl (3) 
IS based on old S 10 Sub-cl (4) is de 
signed to enable Local Governments to do 
b> rules for classes of factories what Ins 
pectOTS under sub cl (3) can do bj orders 
for single factories 

Report of Select CoMMimx — Exercise 
of the power here conferred has now been 
confined to tlie Oiief Inspector aVe have 
provided m cl 31 (now S 31) that an 
order under this clause shall be suspended 
during the bearing of the appeal if anj ap 
peal IS preferred against it 

Sec 15 Statfmest or Objects avi> 
Reasons — Sub-cl. (1) — S 9 (d) of the 
old Act at present requires that tl e atroos 
piiere shall not be rendered so humid b> 
artificial means as to be injurious to the 
health of the workers, and S 37 (2) (p) 
gives the Local Governments power to pre 
scribe standards of artificial humidification 
and the methods to be adopted to secure 


their observance It is now established 
fkat InumJ ty b> tlseJS affords no measure 
of llie degree of danger or discomfort, the 
cooling power a factory dependent on the 
tempeiature the humiditj and the move 
ment of the air is a much more reliable 
criterion Moreover the Labour Commis 
sion has called attention to the fact that the 
existing Act gives inadequate power to pro- 
tect the worker from acute discomfort It 
IS therefore proposed to omit the proh bition 
of excess humidit) and in sub-cl (1), to 
enable the Local Government to prescribe 
standards of cooling power in place of 
standards of humidification, and to regulate 
the methods used for artificial humid fica 
tion Sub-cls (2) and (3) reproduce the 
substance of 5 12 

RrpcatT or the Select CbMMrrra —“The 
alteraticm made by the Select Committee 
enables standards to be prescribed eiiber 
ccnerallj or for a particular class of work." 

Cl (1) (e) lias bera added bv the Select 
Committee as a necessao supplerrenur} 
provision to enable tests to be prescribed. 
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t£ 16 


ffcto™ S ori“Zf ^ of >i= 

should be adopted, and reaufnnp^tWm measures which m his opinion 

16 rc/ S Fn ?f I a specified date 

If 6, Act If It appears to the Chief Inspector or to an 

Coo'*”*: Pr?v™ "l “thonzed in this behalf by the 

the air m any factoiy are at times insufficiei^iTi cooling properties of 

to health or aeainst seriou<! secure workers against injury 

increased by Sures Xh 

unreasonable m the circumstances fho 0 ,™/t amount of expense which is 
ger of the factory ai order m '^y 

opinion should be adopted, and requiring t£Y‘"h "*^3sures which in his 
fied date ^ requiring them to be carried out before a speci 

17 


[Cf Ss 1 and 3, English Act and Ss 9 (i) and 37 (2) (/), Old Act J 
Overcrowding ^rmp “u™” *>>”'16= crowded 

extent which may be injurious to ihf» ^ dangerous extent or to an 

the number of cubic feet of soacp m ^ workers, the proportion which 

of its floor area bears to th<»^nft»nKAs ^od the number of superficial feet 

shall not be less than such standardc: -T working at any time theran 

the particnhir class o/ 

U [C/SII, OldAct] (1) A factory sbaU 

(2) If It apoears to thl®fX ‘*“‘■”’8 “ " 'TOrking hour7 

lighted, he may serve on the ^"y is not sufficiently 

fymg the measures which in his olmon^ s^mifl "'"''"S '7'" 
to be carried out before a specified^™ ^ “‘*“7'':'- and requiruig them 

tones o^f specified'Ss'e7*sha?°brhSi»H requiring that all fac 

in r^j! m accordance With prescribed standards 


Water 

places 


19 rcf 7 ^ Tr««ri t. A ** , accoraance with prescribed standarc 
[Cf S 75, English A« and Ss 14 and 37 (2) (,), Old Act J (1) In 

dnTkmp shin h supply of watw fit lor 

drinking shall be provided for the workers at suitable 


ards as^may be presc^eef^^**^^^ section (1) shall comply with such stand 

(3) In everv farlnrsf an 


irs with mjurio7s7i/‘‘oto^o"„I''^,Ih*I,^^^^^ involving contact by the work 

— — — — carrie d on, a sufficient supply 


<5 1« C notes 

n^sLs l Objects and 

dation of OiA on a recommen 

in their renor^^^’°“^ Commission who give 

than SI?„^cTo;;i"e5S'‘Sb,'7e'e,"3 S 

Reasonable TEMpESATiritp rri. 
lion of fact and ™TJa“y i " ” 

atances of the parl.LS- ^eajf See SeZ 

V Bamfj , (1901) 65 Jp p, 

P/ouden (1903) 67 J 

V Hardvxge (1900) 2 Q 

J said It seems to me that 
workers in attendance means\er<OT?^w1f« 

'4 'ht «c 


because they are there as customers R 
"ot seem to me that the purpose or 
ODjwt for which they are there affects the 
m^ter one way or the other 

Statement of Objects and Rea 
^ O combines the provisions of old 

^ S 37 (2) (/) with an addi 

*V®”^bling the Local Government to pre 
senbe standards of floor space 
oec 18 Statement of Objects and 
Reasons —Sub els (1) and (2) reproduce 
the substance of old S 11 In sub cl (3) 
« IS proposed to enable the Local Govern 
meats to prescribe standards of lighting by 
™53 P®*ticular classes of factories 
oec 19 Statement of Objects and 
Keasws — Sub cl (1) combmes old Ss 
14 and 37 (2) («) , sub cl (2) is new and 
K based on a recommendation of Labour 
Lommission The change made by the 
Select Committee is designed to ensure that 


Fwiou ana i ao not think that ih*^ !,r^ j t ‘ *-ommittce is designed to ensure tna 
y the less in attendance on the ‘f™*king water is supplied whether stand 

arts are prescribed or not 
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suilible for washing shall bs provided for the use of workers at suit 
able places and with facilities for its use according to such standards as may be 
prescnbed 

20 [Cf S 9 English Act ^nd Ss 13 ind 37 (2) (A) Old Act ] For 

Latrines and urmals fictory sufficient latnnes and urinals according 

to ffie prescnbed standards shall be provided for 
male workers and for female workers separately of suitable patterns and at 
convenient places as prescribed and shall be kept in a clean and sanitary condi 
fion during all working hours 

21 [Cf S 16 English Act and S 15 Old Act ] In every factory the 

Doors to open outwards of each room m which more than twenty persons 

are employed shall except m the case of sliding doors 
be constructed so as to open outwards or where the door is between two rooms 
in the direction of the nearest exit from the building and no such door shall be 
locked or obstructed while anv work is being earned on in the room 


Precautions aga nst fire 


22 fCf Ss 16 17 and 37 (2) Old Act 1 In 
every factory such precautions against fire shall be 
taken as may be prescribed 


23 [Cf S 16 Old Act and S 14 English Act] (1) Every factory 
Means of escape provided with such means of escape in the 

case of fire as can reasonably be required m the circum* 

stances of each factory 

(2) If it appears to the Inspector that anv factory is not so provided he 
may serve on the manager of the factory an order in writing specifying the 
measures which m his opinion should be adopted and requiring them to be 
earned out before a specified date 

(3) The means of escape shall not be obstructed while any work is being 
earned on m the factory 

24 [Cf S 10 English Act and S 18 old Act ] 
Fencing (D In every factory the following shall be kept 

adequately fenced namely — 

(o) every exposed moving part of a prime mover and every flywheel 
directly connected to a pnme mover 

(b) every hoist or lift hoist well or lift well and every trapdoor or 
similar opening near which any person may have to work or pass and 

(c) every part of the machinery which the Provincial Government may 
prescribe 

NOTES vitle4 with «uch means of escape from fire 

Sec 20 SrATtMFNT or Obtects and and where necessary to require its nro\i 
Rea'sons — ^This comb nes old Ss 13 and sion The County Court has jurisd ction. 
37 f2) (A) The proviso to the former on applicaton to apportion the cost of 
section has been omitted in accordance wth comphm^ with the requirement between 
a recommendation of the Labour Commis the owner and the occupier of the factory 

Sion or \ ork'hon m a ju<t and equitable manner 

Sec 21 Statcmfvt of Onjrcrs and fS 14) ^ee tfonfe v Arnold (1902) 1 
Re.V'io’JS — C/ old S 15 The max muir K B 761 flomrr v Frantlm (I9fM) 2 
number of persons who mas occupv a room K B 877 (190a) 1KB 479 IS 14 Eno 
m whch the doors open inwards has been luh Factory rmd IForkthop Act (1901 )j 
reduced to 20 and the sa\nmr in fa\our of Sec 24 Petort or Sazer Oawwrrm — 
factories erected before 1912 has been omit ^ub-cl (3) has been expanded so as to 
aprb to any free njj which nav be required 
Sec 23 Encxjsu Lsw — Ftbe — Facto tn pursuance of an order under S 26 (1) 

nes and workshops arc to be furm«hed and to make it dear that feocorff may b“ 

with a certificate that tl ca are pros ded remosed for recessao attent on to rnacri 
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(2) If it appears to the Inspector that any other part of the machinery 
in a factory is dangerous if not adequately fenced, he may serve on the manager 
of the factory an order in wnting, speafymg the measures ivhich in his opinion 
should be adopted and requinng them to be earned out before a specified date 

(3) All fencing required by or under this section or under sub section 
(1) of section 26 shall be maintained m an efficient state at all times when the 
workers have access to the parts required to be fenced except where the> are 
under repair or are under examination in connexion uith repair or are neccs 
sanly exposed for the purpose of cleaning or lubricating or altering the gearing 
or arrangements of the machinery 

(4) Such further provisions as may be prescribed shall be made for the 
protection from danger of persons employed in attending to the machinery in a 
factorj 

25 [Cf Ss 17-19, English Act] If it appears to the Inspector that any 
Power to require speed teiWtng or part of a building, or any part of the 

cations of defective parts « a} s, machinery or plant in a factory is in such a con 

OT tests of stabiUty dition that it mav be dangerous to human life or 

safet}, he ma) serve on the manager of the factory an 
order in \\ nting requinng him before a specified date — ■ 

NOTES nerj (Britton v G W R 7 Ex 130) , 

«ons emplojed and also of the public Thus ror where the emp!o>er has failed to main 

it IS pronded that m every factory every tam or repair the fenemp for his mnchiMry 
hoist or teagle and every fly wheel direetlv \HoIntcs v Clorkr (1862) 31 L J ^ 
connected with the steam or water or other 356 Groves v JVimbofTf^ (Lord) (1898) 

mechanical power whether in the engine 2 Q B •t02] and m fact that the statute 
house or not and every part of any water imposes a penalty for omission to fenre 
wheel or engine worked by such power does not bar an action for damages to the 
must be securely fenced £very wheel workman (Jbid ) Sub S (2) includes all 
race not otherwise secured must be secureh machinery m a factory and it is 
fenced close to the edge All dangerous Court to $a> if it is dangerous 
parts of the machinerj must either be sc grave v Lh\(i (1895) 1 Q B 876 1 Jiachi 

curelj fenced or be in such position or of ner> is dangerous if in the ordinary course 

such construction as to be equally safe to of human affairs danger may reasonably be 

every per<on as they would be if securelv anticipated from the use of it without pro 

fenced The fencing is to be maintained in tection \Hmdle v BirtwiStle (1897) 1 

an efficient state [As to the extent of ob OB 192] See Encjclopardia of tlie Laws 

ligation to fence see Redgraie v Lloyd of England 2nd Ed Title Factories The 
(1895) 1 Q B 876 and HxndU v BritrmstU numerous provisions in the Procedure Code 
(1897) 1 Q B 192 5 m also S 10 Eng for service of notices or orders are intend 
lish Factors and Workshop Act (1901) ed to make it certain that a particular pro 
and Rules ) The fact that the machinery cess or an order of the Court is brought 
IS so situated that there is little or no dan to the specific notice of the individual affo-t 
ger of accidents happening is no justification ed A mere knowledge that proceeding* 
for not carrjing out the requirements of a may be instituted or something of that sort 
statute as to fencing [see Doel v Shepherd is not sufficient to take the place of the im 
( 1836 ) 25 L J Q B 124] but it is only perative directions m the Code as to service 

necessary to keep up the fence when the parts on the actual individual The words m 

required to be fenced are m motion for some S 18 (2) serve on the Manager an order 
manufacturing process [Coe v Platt (1851) in writing mean that such an order as is 
6 Fx 252] but the ohl gation to fence referred to in Form O should be served de 
mach nery is absolute ]lVatktrts v Naval finitely on the manager of the factory and 

CoUiery Co (1921) A C 693 Purcell v that it should specify exactly what mea 

Talbot (ClemenD Ltd (1914) 79 J P II sures the manager is to take m order to 
and IS unaffected bv the fact that with re remo\e the danger But a mere note of a 
gard to some particilar machine it may be visit is not such an order as is contemplated 
commercialh impracticable or mechanically therein 83 I C 226=26 Bom L R 1245— Zo 
impossible to fence it securelv \Davtes v Cr L J 482 -=1923 Bom 143 As to lb® 
Oten (Thomas) & Co (1919) 2 K B 39 necessity for order or notice by Inspector 
See also Jackson ^ Mullmer Motor Body see 12 Bom L. R 225 

& Co (1911) 1KB 546 ] Moreover Sec 25 Statement of Objects anp 
the defence of common employment is not Reasons —Inspectors have already power 
applicable where the injury has been caused under S I8-A which is substantially re 
by the neglect of the employer to carry out produced in Q 27 [5re now Ss 25 and 
b's statutory obhgations to fence his machi 26 (l)j to issue orders requiring action to 
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(o) to furnish such drawings, specifications and other particulars as may 
be necessary to determine ^vhether such building, ways, machinery or plant can 
be used with safety, or 

(6) to carr) out such tests as may be necessary to determine the strength 
or quality of any specified parts and to inform the Inspector of the results 
thereof 

26 \Cf Ss 17 to 19, English Act and 18 A, Old Act ] (1) If it appears 

.to the Inspector that any building or part of a build- 
buildings and of the ways, machinery or plant in a 

factory is m such a condition that it is dangerous to 
human life or safety, he may serve on the manager of the factory an order in 
writing specifying the measures which m his opinion should be adopted, and 
requinng them to be carried out before a specified date 

(2) If It appears to the Inspector that the use of any building or part 
of a building or of any part of the ways, machinery or plant in a factory invokes 
imminent danger to human life or safely, he may serve on the manager of the 
factory an order m writing prohibiting its use until it has been properly 
repaired or altered 

27 [Cf S 13, English Act ] (1) No woman or child shall be allm\ed to 

clean or oil any part of the machinery of a factory 
Restrictions on work near ^vhtle that part IS in motion under power, or to work 
machinery m motion between moving parts or bekveen fixed and moving 

parts of any machinery which is m motion under power 

(2) The Provincial Government may, by notification m the Official 
Gazette, prohibit, m any specified factory or class of factories the cleaning or 
oiling by any person of specified parts of machinery when these parts are in 
motion under power 

28 [Cf Ss 76 to 78 English Act and S 19 A, Old Act ] (1) The Pro- 

vincial Government may make rules prohibiting the 
Power to exclude child admission to any specified class of factories, or to 
specified parts thereof, of children who cannot be law- 
fully employed therein 


NOTES 

be taken where the machinery or plant has 
become dangerous and prohibiting the use 
of dangerous machinery or plant pending 
repairs in cases of necessity Dut an Ins 
peeVoT twav reaww to tear Vhat \\\t 

use of certain machinery or plant invokes 
danger without basing sulhcient evidence to 
warrant him in issuing definite orders re 
Quirmg Its alteration or repair Q 26 
embodjing a recommendation of the 
Labour Commission, has therefore been 
added to enable Inspectors to secure the 
requisite information when necessary See 
also S 33 (4) 

Repoct Or SascT CoMuma — The 
Select Commiitce have provided in both 
sub-clauses for the service of orders m 
writing in order to enable appeal to be 
made 

Sec. 27 Stattmevt or Objects asp 
Reasons —This is based on old S 19, but 
it IS proposed to extend to the olmg of 
machinery the proliib tion which at present 
applies to the cleaning of machinery and to 
extend it to work done between moving 
parts as well as between fixed and moving 
parts As to what is cleaning machtnerv, 
see Toxhr \ \Iark. (1911) I K D 145 


S 28 Statement or objects and 
REASONS — Sub G (2) reproduces the 
substance of old S 19 A In sub G (I) 
It IS proposed to give the Local Govern 
ments general powers to exclude non work 
vwg ckvUitew v-Wk a. vvew to thevc ptotectww 
E^CLISK L.AW — A child is not allowed 
to clean in a factory any part of any machi 
ner> or any place under any machinery 
other than overhead mill gearing while it 
IS m motion by the aid of steam w-atcr or 
other mechanical power A young person 
IS not allowed to dean any dangerous part 
of machinery while it is so in motion 
Neither a woman nor a young person is 
allowed to clean mill gearing machinery 
when m motion |S 13 English Factory 
and Workshop Act. 1901, Pearson v 
Belgysr* 'fif/r Co ( 1896 ) 1 Q B 244 I A 
vx>ung person employed in a mill oiled part 
of the machinery during meal times contrary 
to orders and for his own amusement The 
occupier of the mill was held to liare com 
mittM an o*Tcncf [Prxor r Slsxlkvatte 
Co, ( 1898 ) I QB But 

see Rohoison \ KlehiJle ( 1890 ) 17 R 62 
See also Cra^'es r, Onreatt ( 1891 ) J F, 
72 I 
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(2) If it appears to the Inspector that the presence in any factory* or part 
of a factory of children who cannot be lawfully employed therein may be 
, dangerous to them or injurious to their health, he may serve on the manager of 
the factory an order in writing directing him to prevent the admission of such 
children to the factory or any part of it 

Prohibition of emnloy- 29 \Cf S 20, Old Act and S 24, English Act ] 
ment of women and child No woman or child shall be emploved in any part of a 
ren near cotton openers factory for pressing cotton in yvhich a cotton opener is 
at work* 

Provided that, if the feed end of a cotton opener is in a room separated 
from the delivery end by a partition extending to the roof, or to such height as 
the Inspector may in any particular case specify in writing, women and children 
maa be employed on the side of the partition where the feed-end is situated 

"^0 [Cf S 34 Old Act and Ss 19 22, English Act ] Wliere in any factory 
■Nrr,t,rA accident occurs which causes death, or a\hich 

" causes any boihlv injury whereby any person infured 
, , , , prevented from resuming his work in the factor}' 

during th^e forty eight hours after the accident occurred or which is of anv 
nature which mav be prescribed in (his behalf, the manager of the factory shall 
send n^tce thereof to such authorities, and in such form and within mch time, 
as may be prescribed 

31 \Cf S 50, Old Act] (1) T^e manager of a factory on whom an 
Appeals order in writing by an Inspector has been served under 

. , , . . provisions of this Chapter, or the occupier of the 

factyy, may, wthin thirty days of the service of the order, appeal against it to 
me Provincial Government, or to such authority as the Provincial Government 


NOTES 

are not fulfilled if there is a door made in 
a partition between the Wvo portions of the 
room and that door is shown to be open at 
a partiailar time or even although it is 
shut set it IS not locked or other effective 
means taken to prevent its being opened hv 
a woman or child wishing to pet mto the 
press room or nrohibited area 94 I C 
94^50 n 34=27 Bom L R 1405=27 Cr 
L T 165=1926 Bom 57 
Sec 30 • Statfmext of Onircrs Awn 
Reasons —This reproduces old S 34 with 
a small amendment to secure that notices 
are piven of all accidents resulting in de?‘fh 
or serious injury including those in which 
mju^ is caused to persons not cmplojed m 
the factory 

or THE Select Committee — The 
•small change made b> the Select Commiflec 
y intended to show that reference is made 
to miury to a person emplosed on work in 
the fictory It might not be possible fot 
the manager of the factory to ascertain in 
the case of an outsider whether be a\a#able 
to resume Jus ordinary work if that ssorfc 
were outside the factory 
• Persons" iko-udes plural— Single 

AOTDENT— SeS-ERAL INJUBFTV-rAILURE TO 

NOTirY— S ingle OFFTNCE —The word "per- 
TOn includes the plural and conseouently 
^ accident more 

^nnot J^^^i f®"' accident 

“P persons in- 

'» and the notice contemplated i$ stogie 


notice of the accident which the manager ij 
r^uired to submit to the authorities and 
tl^refore contraaention of this rule is one 
offence which cannot in its turn be split up 
into as mans offences as the nnmW of 
31 Cr T J 869=125 I C 380= 
19 m> Lab 658 The duty to inform the 
aiilhofity under the Factories Act under 
p 34 IS laid on the manager It is there 
fore primarily the manager who is to be 
supposed to have contravened this provision 
of the Act, but both the occupier and 
manager are made responsible jointly and 
for this contravention AIR 
1930 Lah 658 

ifANACER'*; ABSENCE FROM PUTY NOT NOTI* 

pteo — ^Liability for infringement — ^Wliere 
the person who is charged with offences 
under the Factories Act was absent from 
his duties as manager at the time when the 
alleged infringements of the Act took place, 
he cannot be prosecuted for infringements 
of the Act which took place during his 
absence although the absence svas not itofi 
ned to the authorities as required by law, 
for which non complnnce the occupier 
could be held liable 152 I C 506=38 C 
W N 1008=1934 Cal 730 

Sec 31: Statement of Objects anp 
Rfasons — This IS based on old S 50 A 
minor modification has been made in the 
conclusion of the last sub section and pro- 
vision IS made for appeals in all cases m 
which an order m writing is issued by an 

Inspector, 
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may appoint in this behalf and the Provincial Government or appointed autho 
nty may, subject to rules made in this behalf by the Provincial Government 
confirm modify or reverse the order 

(2) The appellate authority, may and if so required m the petition or 
appeal shall hear the appeal with the aid of assessors one of whom shall be 
appointed by the appellate authority and the other by such body representing the 
industry concerned as the PrOMncial Government may prescribe in this behalf 

Provided that if no assessor is appointed by such body or if the assessor 
so appointed fails to attend at the time and place fixed for hearing the appeal 
the appellate authority may, unless satisfied that the failure to attend is due 
to sufficient cause proceed to hear the appeal without the aid of such assessor or 
if it thinks fit without the aid of any assessor 

(3) In the case of an appeal against an order under section 16 the appel 
late authority shall and in any other case except an appeal against an order under 
sub section (2) of section 26 or sub section (2) of section 28 the appellate 
authority may suspend the order appealed against pending the decision of the 
appeal subject however to such conditions as to partial compliance or the adoption 
of temporary measures as it may choose to impose m any case 


Power of Provincial Gov -52 

ernment to make rules to , 
'tpplement this Chapter rules — 


The Provincial Government may make 


(а) providing for any matter which according to any of the provisions 
of this Chapter is or may be prescribed 

(б) requiring the managers of factories to maintain stores of first aid 
appliances and provide for their proper custody 

(tf) providing against danger arising from the use of mechanical trans* 
port in factories other than railways subject to the Indian Railways Act 1890, 
(d) prescribing the manner of the service of orders under this Chapter 
on managers of factories 

(?) regulating the procedure to be followed in presenting and hearing 
appeals under section 31 and the appointment and remuneration of assessors 

(/) regulating the exercise by Inspectors of their powers under this 
Chapter and 

(ff) providing for any other matter which may be expedient in order to 
give effect to the provisions of this Chapter 

33 [Cf Ss 73 79 English Act] (1) The Provincial Government may 
TfiaVe Ttfies ^et]f^nnT^g 

Add 1 anal po ,er to maU "’h/rein more than one hundred and fiftj norkers are 
lealth and safety rules re ordinanly employed an adequate shelter shall be pro 
latn? to— vided for the use of workers during periods of rest, 

sheliers dur ng rest— and such rules may prescribe the standards of such 

shelters 


NOTES 

Report of Select Committee — ^\\e have 
extended the period witl m which an appeal 
maj be made and have provided asanst an 
fT /•arfc hear ng w! ere sufTcient caise 
exists for failure b> an assessor to attend 
We have also prov ided for the suspens on 
of an order under S 14 until an appeal 
against the order is deposed of 

Sec. 32 Statemevt of Objects axb 
Re.\sovs — Sub-O (6) (c) and (d) arc 
new provisions and are all based en re- 
commendations of the Labour Commis 
Sion 

Repost of Select Committee —“We have 
added a general rule making power and 
C.aM — 32S 


have omitted the power to make rules re 
gardng returns of wages This was in any 
case inappropriate in a Chapter concerned 
with Health and Safety and is not rcall) 
germane to a law regulating labour in fac 
tones" We have provid^ m O 47 
(S 47) for securing the recording of such 
particulars relating to wages as are needed 
for the purposes of th $ Act and consider 
that if general statistics of wages arc to be 
collected, prov is on should be mde for »t 
bv separate legislation 

Sec. 33 Statemevt of Objects 
Reasons —The Labour Co~— 
comnerded that Local ^ 
be empowered la general lerst 
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rooms for children- , (2) The Provincial Government may also make 

rules — 

(a) requiring that in any specitied factor^’, wherein more than fifty 
w’omen workers are ordinarily employed, a suitable room shall be reserved for 
the use of children under the age of six years belonging to such women, and 

(b) prescribing the standards for such rooms and the nature of the 
supervision to be exercised over the children therein. 

(3) The Provincial Government may also make rules, for any class of 

certificates of stability,- for the whole or any part of the pro- 

vmce, requiring that work on a manufacturing process 
carried on with the aid of power shall not be begun in any building or part of a 
building erected or taken into use as a factory after the commencement of this 
Act, until a certificate of stability in the prescribed form, signed by a person 
possessing the prescribed qualifications, has been sent to the Inspector. 

(4) Where the ^[Provincial Government] is satisfied -that any operation 

harsrdoos operations. ^ fartoiy' exposes any persons employed upon it to 

a senous risk of bodily injury', poisoning or disease, 
[it] may make rules applicable to any factory or class of factories in which the 
operation is carried on — 

(o) specifying the operation and declaring it to be hazardous: 

(&) prohibiting or restricting the employment of women, adolescents or 
children upon the operation ; 

(c) providing for the medical examination of persons empleyfed or seeking 
to be employed upon the operation and prohibiting the employment of persons 
not certified as fit for such employment; and 

(d) providing for the protection of all persons employed upon the opera- 
tion or in the vicinity of the places where it is earned on. 


LEG REF 

‘Substituted for “Governor General m 
Council" by A.O., 1937. 

* Substituted for "he” by A.O., 1937. 


NOTES. 

orders applicable to particular classes or 
groups of factories relating to welfare. In 
addressing Local Governments tlic Govern- 
ment of India suggested that such a wide 
^tension of rule making po>\ers was un- 
desirable and that it would be more in 
consonance with the principles underlying 
the Act that fresh requirements of tins 
kind should have the approval of the Legis- 
lature. This view has been generally ac- 
cepted and the Government of India have 
therefore included no general rule-making 
power relating to “welfare” in the Act. 
They propose [cf. Os 21 (2), 33 (/i) and 
sub-Qs. (1) and (2) of this clause] to 
empower Local Goternments to make provi- 
sion only for those matters to which the 
Labour Commission specifically directed 
attention.” 

Sub-Clause ( 4 ) is designed to enable 
Local Govemmenls to secure the protection 
of the worker against special hazards arising 
from the use of particular processes Tlie 
pTcsent Act already contains m S. 19-B and 


the Schedule provisions designed to protect 
women and young persons against dangers 
from lead poisoning, and S. 38 A confers 
on the Goremment of India power to make 
rules for the disinfection of wool which 
may be infected with anthrax spores But 
with the constant elaboration of factory pro* 
cesses the existing Act has already proved 
inadequate; and the steady accumulation of 
knowledge of the best methods for protec- 
tion against dangers due to special processes 
render it desirable that Government should 
be able to make and to modify from time 
to time the necessary regulations. Sub- 
T L ** based on a recommendation of the 
Labour Commission, and is designed along 
with the provisions of Qs. 26 and 27. to 
protect workers against dangers arising from 
the use for factory purposes of unstable 
buildings It IS limited to new factories 
and extensions. 

Report op Ssxect Committee. — “We think 
that provision for a children’s room is 
necessary only in the case of children under 
the age of six, and have made the necessary 
alteration in sub-O. (2). Sub Cl. (3) has 
been recast so as to confine the need for 
the certificate here provided for to factories 
erected or taken into u«e after this proM- 
Mon comes into force.” 
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CHAPTER lY 

RESTRrCTIONS ON WORKING HoUKS OF AdULTS. 


34 (C/ Old cectjon 27 ] No adult ^^o^ke^ shall be allowed to work in a 

Weekb hours facto^ for more than fifty four hours m any week, 

<ixt} hours in any w eek 


or, w here the factory is a seasonal one for more than 


ProMded that an adult worker in a non seasonal factor} engaged m work 
which for technical reasons must be continuous throughout the da) mi} work 
for fif^ SIX hours in an} w eek 


Wceki) holidaj 


35 [Cf Old section 22 ] (1) No adult worker 

shall be allowed to work in a factor} on a Sunday 
unless — 

(o) he has had or will ha\e i liolida} for a whole day on one of the three 
da\s immediately before or after that Sunda} and 

(h) the manager of the factory has before the Sunday or the substituted 
day, whlche^ er is earlier — 


(i) delnered a notice to the office of the Inspector of his intention to 
require the worker to work on the Sunda} and of the da} which is to be substi 
tuted and 


(ii) displa}ed a notice to that effect in the factor} 

Provided that no substitution ‘thaU be made which will result in an} 
worker working for more than ten da}s consecutnely without a holida} for a 
whole day 

(2) Notices giten under subsection fl) ma} be cancelled b> a notice 
delivered to the office of the Inspector and a notice d!Spla}ed in the factory not 
later than the da} before the Sunda\ or the holidi} to be cancelled whichever 
IS earlier 

(3) where m accordance with the provisions of subsection (1), an} 
worker works on a Sunday and has had a hohda} on one of the three days im* 
mediately before it that Sunday shall for the purpose of calculating his 
weekly hours of work, be included in the preceding week 

36 [Cf Old section 28 ] No adult worker 
Dailj hours shall be allowed to work m a factor} for more than 

ten hours m any day 

Provided that a male adult worker in a seasonal factor} ma} work for 
eleven hours in any day 


37 [Cf Old 

lnter\als for rest 


Act section 21 ] The periods of work of adult 
workers in a factory diinng each da} shall be fixed 
either — 


NOTES 

Sec. 34 Persons Employed in a Fac 
TORV — Meaning or — Persons who are 
actuallj enjrajred in work in a faclon in anj 
of the wajs enumerated in S 2 must ^ 
presumed to be emplo>cd m the factors 61 
C 332=35 Cr L J 1401=38 C \\ K FOl 
=1934 C 346 

TO WORK IN A TACTOIY ’’—Thc 
section IS not confined to an) act which the 
section IS not confined to an) act which the 
includes an allowance bs a servant or a«;ent 
of thc occupier Sff In re Cruh Tree Sa 
L T 349 

Sec. 35 Statement or Objects and 
Reasons — old S 22, sub Q (2) 
proMd nj for the cancellation of not ces on 
the part of thc emplo)-er is new 


Report or Sojxt CouMirrEE — We hate 
provided for dehscr) of thc notice under 
sub Cl ft) (b) at the office of thc Inspector 
instead of to ll e Inspector personally 
Secs 36 and 43 — VVlicrc an Inspector of 
Factories approves a S)Stem of workirff a 
partcular factor) he has power under 
s 21 of General Causes Act to cancel the 
approval If an appeal is pendnfr from tfe 
order of cancellation it is not desirable to 
institute a criminal prosecution in respect 
of tie factor) having been worked ui con 
iravention during thc perdenev of the arpeil. 
39 I C ^7=22 Cr L J I'd (Lah ) 

Sec 37 —“This is based cn old S 21, 
but eertan elianges have teen made That 
section ss defective m that, where two irter. 
Tils of half an hour are givea, a manafer 
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IS 38 


(a) so that no penod shall exceed six hours and <o that no worker «:hall 
work for more than six hours before he has had an interval for rest of at least 
one hour , 

(b) «o that ro penod chill exceed fi\e hours and cq that no worker chall 
Tsork for more than fi\e hours before he has had an intenwl for rest of at least 
half an hour or for more than eight and a half hours before he has had at 
least two such mteivals 

38 f?Ceu ] The penods of work of an adult worker in a factoi^ shall 
c , be CO arranged that along iinth his intervals for 

prea o%er under cection 37, the\ shall not spread o\er more 

than thirteen hours m an> da\ ca\e with the permis«ion of the Prormciil Gov 
emment and cubject to such conditions as it ma> impo«e either generallv or m the 
cace of am particular factor\ 


39 \Cf Old Act 

Notice of Periods for 
Work for adults and pre 
paration thereof 

be required to work 


cections 26 and 36 ] (1) There chall be djcpla>ed and 

correctly maintained in e\er\ factory in accordance 
with the provisions of sub-cection (2) of section 76 a 
Notice of Penods for Work for Adults showing 
clearh the penods within which adult workers mav 


(2) The penods «hown m the Notice required b^ cub-section (1) shall 
he fixed beforehand m accordance with the following proMsions of this <ection 
and shall be such that workers working for those penods would not be working m 
CQntra\ ention of an\ of the proM«ion8 of «ections 34, 35 36 37 and 38 


(3) "Where all the adult workers m a factorv are required to wurk within 
the same penods, the manager of the factory shall fix tho<e penods for suot 
workers generall) 

(4) ^Vhere all the adult workers m a facton are not required to work 
Within the <ame penods the manager of the factorv shall clacstf) them into 
groups according to the nature of their work 

(5) For each group which is not required to work on a system of shift« 
the manager of the facton chall fix the penods within which the group ma\ be 
required to work. 


NOTES 

who closes hic facton before the 'ecoid 
interval is doe infnn«'es the lav* In addi 
tion, the pre<ient law makes the relays* of 
the empIo>ees concerned nece«iarv before 
the rest mterval ran be spl t op mfo two 
half hours and places two add tional limi 
rations on the reduction of the interval to 
half an hour where the working dav is 8^'' 
hours or le*« ii- the «anct on of the Local 
Goi emment mu^t be obta ned and this 
reduction can onl> be permitted in the case 
of male workers It is propo'ed to remosc 
all these rcstnctior'^ W h a short wrork 
mg da^ it IS better that the evtra half ho"r 
should be spent m the worker’s home ihrii 
m the precincts of the factory ard thi« 
applies with tf anilh n" more force to 
women than to men Old S 5’ wh ch 
allowed m certa n circumstances anevpected 
interruptions of work to count as intmvals 
has been cm tied The Labour Commis 
Sion rccommmdcd that it should aI«o be 
poss ble to spl t up the mten-aU into periods 
of less than half an hour But as there i« 
virtully fo demand for th s refinement 
Its introduction would add apprecably 


to adm nstrahve diScuIbes it has not been 
included ^ — Slatemerl of Objectx and 
Rfasons 

Sec. 38 — Thi, IS based on a rccoramen 
dabon of the Labour Comm «sion and is 
de« gned to pres ent the hours of work being 
"lo aiTan'»^d that the worker does not get a 
rea«onabh long penod awas from the fac 
tory on each da> " — Statement of Oh}fc*s 
end Reasons 

Report of Commitite — ^\\ e have 

om tied the concluding words as iraneces 
for the protection of the workers and 
likelv to cause d fficulty m changing shifts 
and hase proiided for the relaxation of th* 
dau«e m cases where the Local Goverr 
Dient considers th s de«rrabJe 

Sec. 39 — This embod es the principle 
of old S 26 but the opportun tv has been 
taken, b\ inserting separate sub*secbons 
relat ng to the swrious methods b> which 
factors hours are arranged to make it dear 
that hours need not be fixed «cparatel} for 
each individual worker ’’Statement of 
Obiects and Reasons 

Sees 39 and 40 —This is based on S .36 
In order to present the es*asion of the Act, 
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(6) Where any group is required to work on a system of shifts and the 

relays are not to be subject to predelenmned periodical changes of shift, the 
manager of the factory shall fix tlie penods within which each relay of the group 
may be required to work. ^ 

(7) Where any group is to work on a system of shifts and the relays are 
to be subject to predetermined periodical changes of shifts, the manager of the 
factory shall draw up a scheme of shifts whereunder the periods within which 
any relay of the group may be required to work and the relay which will be 
working at any time of the day shall be known for any day. 

(8) The Provincial Government may make rules prescribing forms for 
the Notice of Periods for Work for Adults and the manner in which it shall be 
maintained. 

40. [Cf. Old Act, section 36.J (I) A copy of the Notice referred to in 
^ tv t sub-section (1) of section 39 shall be sent in dupli- 

pcrwds for Wo^rk'*to be Inspector within fourteen days after the 

sent to Inspector. commencement of this Act, or, if the factory begins 

work after the commencement of this Act, before the 
day on which it begins work. 

(2) Any proposed change in the system of work in a factory which will 
necessitate a change in the Notice shall be notified to the Inspector in duplicate 


NOTES. 

It IS proposed to provide that changes sliould 
be notified to the Inspector before they arc 
made, and that his previous sanction should 
be required if a change has to be made with 
in a week of the previous change 

Report op Select Committej: —We have 
re-drafted and re arranged the provisions 
contained in CIs. 40 and 41 of the Bill 
(Ss. 39 and 40 of this Act) as introduced 
with a view to expressing more clearly the 
intention of those clauses. The latter part 
of sub-Cl. (4), Cl. 39, formerly sub-Q. (3) 
of Cl. 40, has been omitted as not releveiit 
to the preparation of the notice, and as 
covered by the provisions of Cl (41) 

Sec. 39; Object or the section — ^The 
mam object of the section is not to ensure 
that the manager and no one else should fix 
the hours but that the hours should be fixed 
and regular hours of emplojmcnt arc lo be 
fixed; they arc not to be subject to sudden 
or casual alteration at any one's discretion 
or caprice. 58 Bom. 137=35 Cr.L.j. 542 
=35 Bom L R. 1167=1934 Bom. 43. 

Scope of Sechov— Cuancinc systeu of 
“SPEaAt hours" — Legality. — A coutmu- 
ously changing sjstem of hours "specified* 
IS something altogether diflermt from what 
IS contemplated by a fixation of special 
hours. The former course is not permitted 
by the section. 134 1 C. 881=35 C.W.N. 
1108=1931 C. 639. 

\\'0RK OUTSIDE nxED HOURS. — NNlicrc men 
work during a time wkicli is admittedly 
outside the time fixed for emploj-mcnt of 
each person croploj-ed m the factory, the 
owner of the factory is guilty under the 
section. 52 A. 444=31 Cr.L J. 1220=1930 
A.L.J. 459=1930 A. 214. 

EtTRA work ^■OT DOXE IS C* ABOUT TAC* 
XOgY PWHlBniON OP SECTION IP AprUES.— 


Where the manager of an see factory had 
fixed only ?}/» hours a day for empJojees 
but It appeared that persons who had finished 
their work used to take ice to ships in the 
docks when required. Held, that the extra 
work was not work done in or about the 
factoo and that it did not fall within the 
prohibitory* provisions of the Act. 1^ 
I C. 881=35 C.W.N. 1108=1931 C. 639. 

Secs. 39, 42 and 60.— Failure to comply 
with old S. 36 would not m itself ambunt 
to a breach of the provisions of this section 
or jusOfy the conviction under S. 60. 58 
B. 137=35 Cr L j. 542=35 Bom L R. 1167 
=1934 B. 43 A factory which is exempt 
fronv the provisions of S 37 under the rules 
framed under S. 43 (2) (d) cannot be 
held to be exempt also from the provisions 
of Ss 39 and 40 Therefore where there 
IS a breach of the provisions of S. 42 read 
witli S 39, the fact that under the rules the 
factory is exempt from the provisions of 
S. 37 does not afford any defence lo a prose- 
cution under S. 60 (6) (i). I.L.R. (1937) 
Bom. 175=38 Bom.L.K. 1181=38 Cr.L.j. 
304=1937 Bom. 52. 

rowEZ OF CUANCIVC WORKING HOURS CAN- 
NOT BE EXERQSEn BY MaNVCEX AFTER MILL 
STARTS WORKING. — The manager and he 
alone can change the working hours on com- 
plying with the conditions stated In old 
b. 36 (3) of the Act, but that power of 
change cannot be exercised by the manager 
after the mill starts working ca the period 
fixed by him. Any change subsequently 
made iherem could not be covered by the 
change in the standing orders as contem- 
plated by S. 36 (3), but sroold be an tai- 
authoris^ departure from the fixed period 
on a particular day. Although the hoori 
fixed ca the eight o quei'ioa were 12-30 
a . m . lo 5-30 A.u. the cUl* stepped work- 
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before the change is made, and except with the previous sanction of the Inspector 
no such change shall be made until one week has elapsed since the last change 

41 [Cf Old Act, sections 35 and 37 (2) ] (I) 

Register of Adult Wor manager of every factory shall maintain a 

Register of Adult Workers showing — 

(а) the name of each adult worker m the factory, 

(б) the nature of his work, 

(c) the group, if any, in which he is included 

(d) where his group works on shifts, the relay to which he is allotted, 

(c) such other particulars as may be prescribed 

Provided that, if the Inspector is of opinion that any muster roll or register 
maintained as part of the routine of a factory gives m respect of any or all of the 
workers in the factory the particulars required under this section, he may, b> order 
m writing, direct that such muster roll or register shall to the corresponding extent 
be maintained in place of and be treated as the Register of Adult Workers m 
that factory 

Provided further that, where the Provincial Go\emment is satisfied that 
the conditions of work in any factory or class of factories are such that there is 
no appreciable risk of contravention of the provisions of this Chapter m the case 
of that factory or factories of that class, as the case may be, the Provincial Gov 
emment maj, b> written order, exempt, on such conditions as it may impose that 
factory or all factories of that class, as the case may be from the provisions of 
this section 

(2) The Provincial Government may make rules prescribing the form of 
the Register of Adult Workers, the manner in which it shall be maintained and 
the period for which it shall be preserved 

42 [Cf section 26 ] No adult worker shall be allowed to work otherwise 
than in accordance with the Notice of Periods for 
Hours of uork to corres Work for Adults displayed under sub section (1) of 

pond with notice under sec section 39 and the entries made beforehand igainst 

tion 39 and Register under his name in the Register of Adult Workers maintained 
section 41 under section 41 


NOTES 

mg for about 15 minutes on account of a 
break down and the manager extended the 
closing hour to 5-4S A M and issued an 
order to that effect and mformed the work 
men and the Inspector ol Factories of that 
change and its reason held that the ac 
cused must be convicted under old S 41 
(now S (^) 58 Bom 137=r3S Cr L J 

542=35 Bom L R 1167=1934 B 43 
Sec 41 — Sub O (1) IS based on 
old S 35 But the mam part of Ihe clause 
has been remodelled and the first proviso 
to the existing section has been omitted on 
the ground that it is desirable that at least 
a record of the workers should be mam 
lamed in all factories Sub Q (2) is 
based on old S 37 (2) (1) the addition 
relating to the preservation of ilie register 
IS new ” — Objects and Reasons 
Repost or Select Committef — Small 
vcrl>al alterations have been made m the m 
tercsis of clant} The poiser of cxemp 
Uon given by the Indian hactories Act 1911 
but omiutd in the Bill as introduced, has 


been restored m a slightly modified form 
The section is mandatory and it makes the 
position clear that m the absence of an order 
by the Inspector one register in a pi’®® 
cribed form of all persons employed and 
of the hours and nature of their cmp1o> 
ments must be kept It cannot be supple 
mented by a time sheet 152 I C 566=3o 
C W N 1008=1934 C 730 
Sec 42 Report of the Select 
M iTTtE — The prohibition contamed in ll 
clause was contamed by implication m 
clause 60 of the Bill as introduced We 
have inserted it explicitly m this new clause, 
and In clause 57 the analogous clause relM- 
mg to children with a view to the simphfi 
cation of clause 60 relating to penalties 
It IS no defence to a breach of the provi 
sions of this section that the factory has 
been exempted from the provisions of S 3/ 
under rules framed under S 43 (2) (")' 
I L R (1937) Bom 175=38 Cr L J 
=38 Bom L R 1181=1937 Dorn 52 See 
also 1938 N L J 217=1938 Nag 406=1 L 
R (IWO) Nag 257 
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(o) no exemption from the provisions of section 36 mayfbe granted m 
respect of anj ^^omen, and 

(6) no A\oman shall be allowed to work in a factory except between 6 
A H and 7 pm. i 

Pro\'ided that the Provincial Government maj, by notification in the 
Offiaal Gazette, m respect of anj class or classes of factones and for the whole 
}ear or anj part of it, varj the limits laid down m clause (b) to anj span of 
thirteen hours between Sam and 7 30 p M 

Pro\ided further that, m respect of any seasonal factory or class of 
seasonal factones in a specified area, the Provincial Government maj make rules 
imposing a further restriction bj deling the period or penods of the daj within 
w hich w omen maj be allow ed to w ork, such that the period or penods so defined 
shall he within the spaa fixed by clause (6) or under the above proviso and 
shall not be less than ten hours in the aggregate 

(2) The Provinaal Government may make rules providing for the exemp- 
tion from the above restnctions, to such extent and subject to such conditions 
as It may prescnbe, of women working in fish curing or fish-canmng factones 
where the emploj-mcnt of women bejond the said hours is necessary to prevent 
damage to or detenoration m anj raw matenal 

(3) Rules made under sub section (2) shall remain in force for not more 

than three j ears , j j 

46 INew ] Where a worker works on a shift which extends over mid- 
night, the ensuing da> for him shall be deemed to be 
the period of twenty four hours beginning when such 
* ‘ shift ends and the hours he has worked after midnight 

shall be counted tow ards the previous da> 

Provided that the Provincial Government ma>, by order m vvnlmg, direct 
that m the case of an) specified factory or any specified class of workers therem 
the ensuing da) shall be deemed to be the period of tw ent) four hours beginning 


hOTES 

object IS to seccre for women a night rest 
of Dcn less than 11 hours which is the period 
prescn^d by the International Chnvention 
relating to this subject and recommended 
the Labour Commission The latter s 
proposal to extend the penod within wtucli a 
factory may employ woman to the hours 
between 5 AM. and 10 r u has been strongly 
crftiQsed and is not embodied in the BiIL The 
first proMso IS based ott old sec fit (2) and 
the second on a recommendation of the 
Labour Commission It is applicable only 
to seasonal factories, and is intended to 
enable Local GoYcrnments to enforce the 
legal hours in rural factones where repeated 
infringements haie shown the necessitj for 
further limitation Its application will not 
reduce the max mum hours for wliwh 
women ma) work, but snll limit ferther the 
hours wilhm wh ch tho be employed 
Sub-daosc (2) is based on old S 32 A (b) 
but prondes for ex e m ption b> rules instead 
of b) notification Snb-clause (3) ^s the 
same objects as sub-clause (5) of danse 43* 
•~Objfefs anJ Rearonr 
GisM*rc FAcrouts —Ml that the law 
anthonses the Injpectur to do m the case 
of a giiming farory is to express his 
opmioa and not to issne orders The 
Inspector has no nght to isstie a general 
prehllitioa against the emp’oj-ment of 
CCM^32 


women at night vntbout going into the 
question whether the staff is soScient 61 
1 C 220=19 A L J 503=22 Cr L J 369 
=1921 All 229 

Sec 46 —“This is a new provision des gn 
ed to meet the difficulties of factories work 
uig on shifts For example, a factory 
worker who works up till 4 AM on Sunday 
morning and then gets 40 hours of rest, 
commenang w ork again at 8 p m. on Monday 
night has at present to be exempted from 
the pron'ions relatirg to the we^j Tioh- 
da> “ — ObjeeU and i(€aJotis 

RzpoBT or Stixcr CouMimz —“The ngid 
appIiQtion of the clause as it engmally 
stood would havx made certain schemes of 
shifts which invoh-ed no adddionaj hard- 
ships on the workers impossible in continu- 
ous process factones and we have therefore 
mseited a proviso enabling the week to be 
reckoned from the beginning instead of die 
end of the final nigM shift " 

Powats OP IssrecTOB — ^An owner of a 
fac*oo ** prohibited from emp’oitng woocB 
for mgbt work except with the opuuoa of 
the Inspector of Factones and one who doc* 
so, IS gmlty of an tnfnsgeacct of the Aet- 
Bu* the Inspector has eio nght to uMe s 
general prohibiuoQ against cmployaeit 
of women on eight duty 19 A L J 509^41 
O- L J 369=61 I C 22^. 
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before the change is made, and except with the previous sanction of the Inspector, 
no such change shall be made until one week has elapsed since the last change 

„ . 41 {Cf Old Act, sections 35 and 37 (2) ] (1) 

^^Register of Adult Wor ^he manager of every factory shall maintain a 
Register of Adult Workers showing — 

(o) the name of each adult worker m the factory, 

(b) the nature of his work, 

(c) the group, if any in which he is included, 

(d) where his group ^\orks on shifts, the relay to which he is allotted, 

(e) such other particulars as may be prescribed 

Provided that, if the Inspector is of opinion that any muster roll or register 
maintained as part of the routine of a factory gives m respect of any or all of the 
workers in the factory the particulars required under this section, he may, by order 
in writing direct that such muster roll or register shall to the corresponding extent 
be maintained m place of and be treated as the Register of Adult Workers in 
that factory 

Provided further that where the Provincial Government is satisfied that 
the conditions of work m any factory or class of factories are such that there is 
no appreciable risk of contravention of the provisions of this Chapter in the case 
of that factory or factories of that class, as the case may be, the Provincial Gov 
emment may, by written order, exempt, on such conditions as it may impose, that 
factory or all factories of that class as the case may be, from the provisions of 
this section 


(2) The Provincial Government may make rules prescribing the form of 
the Register of Adult Workers, the manner in which it shall be maintained and 
the period for which it shall be preserved 

42 [Cf section 26 ] No adult worker shall be allowed to work otherwise 
than m accordance with the Notice of Periods for 
Hours of work to corres Work for Adults displayed under sub section (1) of 

pond with notice under sec section 39 and the entries made beforehand against 

tion 39 and Register under his name in the Register of Adult Workers maintained 
section 41 Under section 41 


NOTES 

mg for about 15 minutes on account of a 
break do\vn and the manager extended the 
closing hour to 5-45 A M and issued an 
order to that effect and informed the work 
men and the Inspector of Factories of that 
chaise and its reason held that the ac 
cused must be convicted under old S 41 
(now S 60 ) 58 Bom 137=35 Cr L J 

542=35 Bom L R 1167=19M B 43 
Sec 41 — Sub Cl ( 1 ) is based on 
old S 35 But the mam part of the clause 
has been remodelled and the first proviso 
to the existing section has been omitted on 
the ground that it is desirable that at least 
a record of the workers should be mam 
tamed m all factories Sub O (2) is 
based on old S 37 (2) (1) the addition 
relating to the preservation of the register 
IS new — Objects cmd Reasons 
Rekmt or Select Committee —* Small 
verbal alterations have been made in the in 
terests of clantj The power o( exemp 
tion given by the Indian Factories Act 1911 
but otniutd m the Bill as introduced hvs 


^en restored in a slightly modified form 
Tile section is mandatory and it makes the 
^silion clear that in the absence of an order 
by the Inspector one register m a pres 
enbed form of all persons employed and 
of the hoars and nature of their emploj 
ments must be kept It cannot be supple 
menled by a time-sheet 152 I C 56^'3S 
C W N 1008=1934 C 730 
Sec 42 Report op the Select Com 
M iTTEE — The prohibition contained m this 
clause was contained by implication m 
clause 60 of the Bill as introduced We 
have inserted it explicitly in this new clause, 
and in clause 57 tlic analogous clause relat- 
ing to children with a view to the simphfi 
ration of clause 60 relating to penalties 
It IS no defence to a breach of the provi 
sions of this section that the factory has 
bera exempted from the provisions of S 37 
under rules framed under S 43 (2) (d)ij 
I L R (1937) Bom 175=38 Cr L / 
c=38 Bom L R 1181=1937 Bom 52 Sex 
aiso 1938 N L J 217=1938 Nag 406=1 L 
R (IWO) Nag 237. 
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43 [Cf Old Act sections 29, 30. 32 inil 32 A j (1) | |it 1 1 | I jtiy 

emmcnt nil) inikc nilis (Iciitiiii}' |M i»«iiis win* liiiil 

czS."rSg '%rc'^'rr?nc! of suinniMon or m m. . 

tions ^ confukmnl |M>siiinn to a fiii(Mi), ihkI Hm iito 

^ 1 Clon of this Clnptir titan iln |n«pv)nloM>« ol 

dau«e (6) of sub-^eclion (1) of uctum 4S niid of tin pio\Uni in din ^ni, 
tmn), shall not appl> to an) person so dcrmid 

(2) The Provincial GoxcnimtiU nnj inikL iiiUh (oi aitiiU woiltiH lint 
Mdmg for the exemption to such exiciu ami subjiit to smh toiidliluiiii toi piii 
be prescribed m such rules, — 

(o) of workers engaged on urgent rtinir>— fiom lhi pio\li.timB ■«( 
tions 347 35, 36, 37 and 38 , 

{h) of workers engaged in work m the nature of pirpniilmj oi inmpli. 
mentar> a\ork which must necessanlj be carriul on oiilsiiU dii IlniflB I iii| thiwn 
for the general working of the factor} — from Utc proM-nons of n(k||oiit>, ,1|, In 
37 and 38, 


(c) of workers engaged in work which is mcissatil) mi inItTinllUnI lint 
the intervals dunng which the} do not work while on dvil} oidininli} nnininil |n 
more than the intera^als for rest required under scLtion \7 hoin llii piovi&lnila 
of sections 34, 3S 37 and 38, 

(d) of workers engaged in an} work which for tcihimal iraimns niiist |il 
earned on continuous!} throughout the da}— from the provisions nf bkIIhiih 3 |, 
35, 36, 37 and 38, 

(e) of workers engaged m making or suppl}ing articles of prime neus 
sit} which must be made or supplied every da) — from the provisions of sir 
tion 35 , 


LEG REF 

* Inserted by Act XI of IWj 


Sec 43 —“Sub-clause (1) is based on old 
S 29, sub-clause (2) is based on oM S$ 30 
(1) and 30 ( 3), 32 and 32 A (o) The mam 
change proposed is that these exemptions 
should m future be made by rules under the 
Act and ntft merely by notification In addi 
tion It IS proposed that exemptions should 
not be granted from the weekly holiday m 
the case of workers engaged in intermittent 
work, and the definJlion of such work has 
been made more specific " The remaining 
sub-clauses are new Sub-clause (3) has 
been found to be necessary in order to enable 
the factory management to avail Hsclf ‘*1 
other exemptions that may be given Sub 
clause (4) proMdes for the fixing of al solute 
limits to merltme, a matter now eovcml by 
rules under the Act Sub-cl3ii«e (5) em- 
bodies a recommendation of the Ijlmur 
Commission and is designed to ensure ll at 
exemptions and the condilions uponwiicli 
thc> arc granted arc rcsiewed at intervals 
of not less than three jears —Ob/eels ant 
Rfosons , 

Rtjort or SELrrr comuitttt — \\c I ave 
added a power which seems clearl) nccca 
sarv to exempt workers «pecifed in item (tf) 
of lub-clausc (2) from the pronsions fixing 
a weekK maximum of hours of "‘'H 
Under the clause as it previously stt»f4 It 
would bave been imposi blc to permil • 


worker in a continuous process ficlory to 
stay on after his S6 hours if Ins relief folleit 
to appear promptly \\e have omitled refer' 
ence to maximum limits for daily hours iif 
work m sub clause (4), as the weekly linilta* 
tion on hours should give adequate protce* 
V?!* concluding words of sub cltiisc 

(5) and of clause 45 (3) have been omitted 
so as to make it possible to bring rules into 
force from any date that may be specified iti 
HI em" 

Sec 43(2) (d) —Exemption of a factory 
from provisions of S 37, under rules made 
under this clause, docs not operate as exemp- 
lion under the provisions of Ss 39 and 40 
also Where therefore several hands are 
found working at a time shown as period of 
rest m the notice displayed under S 39 

(I) U ere is clear breach of terms of S 42. 

ami an offence under S (i) (f ) (i> is com- 
mitled 1 xemption frrm imviiiont of 
S 37 IS no vail 1 defence li H 1937 Horn 
175=38 Horn L K I181=3H Cr I I 301= 
|9t7Ikm 52 TIeprovisunsof K 112(c) 
(5) (!) anl R 112 (c) (5) (m) are not 
alternative in the sense that If the pToviitotis 
( f »iil U 5 (ill) arc ol served it it not neces- 
sary Ho 1 1 verve tlie rcijuiremml* of sub- R. 5 
(I) ( ( I\ 112 (r) of II I ar ami Onvva I ac- 
I ri Riilrv framed under S 4J of the lac- 

t riesAel Tl c w or I “of“ occurring l<lwecn 

one »»l.-c1auic an! another in K 112 (r) 
rai n 1 >' lerpretr 1 in such a w a> av to make 
lie siilHndes altrinative 19i^ I* \\ S 
c:40 Cr L J 1«>=A I R 1939 I’al 16J 
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(/) of workers engaged in a manufacturing process which cannot be 
earned on except during fixed seasons — from the provisions of section 35, 

(ff) of workers engaged m a manufactunng process which cannot be 
earned on except at times dependent on the irregular action of natural forces — 
from the provisions of section 35 and section 37, and 

(/i) of workers engaged m engine rooms or boiler-houses — from the pro- 
visions of section 35 

(3) Rules made under sub section (2) providing for any exemption may 
also provide for any consequential ^emption from the provisions of sections 39 
and 40 which the Frovincial Government may deem to be expedient, subject to 
such conditions as it may impose. 

(4) In making rules under this section the Provincial Government shall 
prescribe the maximum limits for the weekly hours of work for all classes of 
workers* and any exemption given, other than an exemption under clause (a) 
of sub section (2), shall be subject to such limits 

(5) Rules made under this section shall remain m force for not more 
than three years 

44 [Cf Old Act, section 30 (2) ) (1) Where the Proiincial Govern 

ment is satisfied that, owing to the nature of the work 
Power to make orders ex- carried on or to other circumstances, it is unreason- 
emp mg rom res ic ons require that the penods of w ork of any adult 

workers m any factory or class of factories should be fixed beforehand, it may, 
by written order, relax or modify the provisions of sections 39 and 40 m respect 
of such workers to such extent and in such manner as it may think fit, and sub- 
ject to such conditions as it may deem expedient to ensure control over 
periods of work 

(2) The Provincial Government, or subject to the control of the Provin 
cial Government the Chief Inspector, may, by written order, exempt, on such 
conditions as it or he may deem expedient, any or all of the adult uorkers in 
any factory, or group or class of factories, from any or all of the provisions of 
sections 34, 35, 36, 37, 38, 39 and 40, on the ground that the exemption is requir- 
ed to enable the factory or lactones to deal with an exceptional press 
of work 

(3) Any exemption given under sub section (2) in respect of weekly 
hours of work shall be subject to the maximum limits presenbed under sub- 
section (4) of section 43 

(4) An order under sub section (2) shall remain m force for sum 
penod as it may specify, but in no cose for more than two months from the 
dale on which notice thereof is given to the manager of the factory. 

45 [C/ Old Act sections 24, 51 (2) and 32 A ] The provisions of 

this Chapter shall, m their application to women wor- 
Further itsirirtiona on ^ factories, be supplemented by the following 

ib^ emplo)^.M cf wo.„en ^estnctiois, namdv - 

NOTES are designed to secure that the limits pr*' 

Sec 44 -—“This provides for certain scribed by Local Governments for overtime 
exemption -VKhich cannot suitably be made by apply to such exemptions and that they do 
rules Sub-clause (1) is designed to meet not remain in force for an unreasonable 
the case o! those factories where the fixing period " Objects and Jteasons 
of hours beforehand would impose an un- Recoet or Select Comhitiee — “We have 
reasonable limitation on the working of the extended to the Local Government the 
factory for example, there are factories power given by sub-clause (2) to the Lhirl 
where work comes in at unexpected limes Jnspeutor The change in sub clause wJ 
and has to be done v'lth extreme edpcdition is consequently on the omission made in 
Sub-clause (2) is based on old JO (2), clause 43 (4)” , ii 

but It is proposed that the power to grant Sec 45 —“Sub clause (1) Isbasedonoiu 
exemptions should be exercised by the Chief S 24 but it is proposed lo change from 
Inspector, subject lo the control of the 53 Qau to6am the hour before wh|“ 
Lo»l Government Sub-clauses (3) and ( 4 ) woman may not normally be employed. TM 
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(o) no exemption from the provisions of section 36 mayrbe granted in 
respect of anj uomcn, and 

(6) no woman shall be allowed to work in a factory except between 6 
A M and 7 pm. , 

Provided that the Provincial Government ma>, by notification in the 
Official Gazette, m respect of anj class or classes of factories and for the whole 
jear or anj part of it, vary the limits laid down m clause (&) to any span of 
thirteen hours between Sam and 7-30 p m 

Provided further that, in respect of any seasonal factory or class of 
seasonal factories in a specified area, the Provincial Government may make rules 
imposing a further restriction bj deling the period or periods of the day within 
which women may be allowed to work, such that the period or periods so defined 
shall he within the span fixed by clause (h) or under the above proviso and 
shall not be less than ten hours in the aggregate 

(2) The Provincial Government may make rules providing for the exemp- 
tion from the abo^e restrictions, to such extent and subject to such conditions 
as it may prescribe, of women working m fish curing or fish-canmng factories 
where the emploiTtient of women beyond the said hours is necessary to prevent 
damage to or deterioration m any raw material 

(3) Rules made under sub section (2) shall remain in force for not more 

than three years. I i |^ j 

46 [New ] Where a worker works on a shift which extends over mid- 
night, the ensuing day for him shall be deemed to be 
provision for ^he penod of twenty four hours beginning when such 
nigot shim ends, and the hours he has worked after midnight 

shall be counted towards the previous day 

Provided that the Provincial Government may, by order in writing, direct 
that in the case of any specified factory or any speafied class of workers therein 
the ensuing day shall be deemed to be the penod of twenty four hours beginning 


NOTES 

object IS to secure for women a night rest 
of nen less than 11 hours, which is the period 
prescribed by the International Convention 
relating to this subject and recommended by 
the Labour Commission The tatters 
proposal to extend the period within which a 
factory may employ woman to the hours 
bttvvttTi 5 X M asv4 W > w has teen 
Critiased and is not embodied in the Bill The 
first proviso is based on old sec 51 (2) and 
the second on a recommendation of the 
labour Commission It ss applicable only 
to seasonal factories and is intended to 
enable Local Governments to enforce the 
legal hours in rural factories where repeated 
infringements haic shown the necessity for 
further limitation Its application will not 
reduce the maximum hours for which 
women ma> work, but will limit further the 
hours withm which the> in3> be empl^xd 
Sub-clause (2) is based on old S 32 A (5). 
but prosndes for exemption b) rules instead 
of b) notification Sub-clause (3) has the 
same objects as sub-clause (5) of clause 43" 
~~Ob}fCis and Reasons 
Ginmvg Factowcs —Ml that the law 
anthonses the Inspector to do m the case 
of a ginning factory is to express bis 
opinion and not to issue orders The 
Inspector has no right to issue a general 
prohibition against the employiaeut of 

C c M^32 


women at night without going into the 
question whether the staff is sufficient 61 
I C 225=19 A L J S03=C2 Cr L J 369 
—1921 All 229 

Sec 46 —“This is a new provision design- 
ed lo meet the difficulties of factories work- 
ing on shifts For example, a factory 
worker who works up till 4 A.is on Sunday 
mormng asvd \hew gets 40 huura oi rest, 
commenang work again at 6 rsf on Monday 
night has at present to be exempted from 
the proMSions relating to the weeldj hoh- 
da> " — Objects and Reasons 

Reiwt op Select Couutrnx —"The rigid 
application of the clause as it originally 
stood would haie made certain schemes of 
shifts which invohed no additiorul hard- 
ships on the workers impossible in contmu- 
ous process lactones and we h3>e therefore 
inserted a proviso enabling the week to be 
reckoned from the begmiung instead of the 
end of the final night shift " 

POWI 2 S OP Inspectob — An owner of a 
factory is prohibited from employing womea 
for night work except with the opinion of 
the Inspector of Faefones and one who does 
s(s si ginlty of an infringer^est of the Act. 
Btr* the Inspeaor has uo right to iisue a 
general prohibition against the cmpJoyriert 
of wximen on eight duty 19 A L J 503=22 
Cr I- J 369=61 I.C 
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when such shift begins and that the hours worked before midnight shall be 
counted towards the ensuing day 


_ . / ^7 [Cf Old Act, section 31 1 (1) Where a 

X ra pay or ove ime worker m any factory works for more than sixty 
hours m any week, 

or where a worker m a factory other than a seasonal factory works for 
more than ten hours in any day, 

he shall be entitled in respect of the overtime worked to pay at the rate of one 
and-a-half times his ordinary rate of pay 

(2) Where a worker in a factory other than a seasonal factory works for 
more hours in any week than are permitted under section 34, he shall be entitled, 
m respect of the overtime worked excluding any overtime in respect of which 
he is entitled to extra pay under sub-section (1), to pay at the rate of one*and- 
a-quarter times his ordinary rate of pay 

(3) Where any workers are paid on a piece rate basis, the Provincial 
Government m consultation with the industry concerned may, for the purposes of 
this section, fix time rates as nearly as possible equivalent to the average rate of 
earnings of those workers, and the rates so fixed shall be deemed to be the 
ordinary rates of pay of those workers for the purposes of this section 

(4) The Provincial Government may prescribe the registers that shall be 

maintained m a factory for the purpose of securing compliance with the provi- 
sions of this section I 


48 No adult worker shall be allowed to work m 
double any factory on any day on which he has already been 
working in any other factory, save in such circum 
stances as may be prescribed 


Restriction 

employment 


49 The Provincial Government may make rules providing that in ai^ 
specified class or classes of factones work shall not be 
overlapping carried on by a system of shifts so arranged that more 
than one relay of workers is engaged in work of the 
Same kind at the same time save with the permission of the Provincial Govern 
ment and subject to such conditions as it may impose, either generally or in the 
case of any particular factory 

CHAPTER V 


Special PsovjsioTfs eos Adolscents .%ni) Chjuxrejv 


Prohibition of employ- 
ment of young children 


Non adult workers to 
Carry tokens giving refer- 
ence to certificates of fit- 
ness 


50 [Cf section 62, Eng Act ] No child who 

has not completed his twelfth year shall be allowed to 
work in any factory * 

51 [Cf sections 62 and 63, Eng Act ] No 
child who has completed his twelfth year and no 
adolescent shall be allowed to work in any factory 
unless— 


NOTES 

Sec 47 — "Sub ds (1) and (2) replace 
old S 31 and embody the Labour Commis- 
sion s recommendation that work in excess of 
60 hours in the week should be paid at the 
rale of time and a half It is proposed to 
m^e similar provision for work done m ex- 
cess of the daily limit of hours m a non- 
scasonal factory and m sub-cl (3), to pro- 
vide for similar payment for all work done 
by virtue of an exemption from the weekly 
holiday” ^Objects and /Deatons 
Rtrorr or Sd-ect OsMMmeE — “The small 


change m sub cl (2) expresses more 
lately the intention of this provision We have 
omitted sub cl (3) of the clause as it stoew 
in the BiU when introduced on the groun^d 
that payment at overtime rates is not justin- 
ed when the worker gets a holiday in ex- 
change for the Sunday or substituted day 
We have added a provision dealing '"'iin 
rates of overtime pay for workers paid on a 
piece-rate basis, and have provided 
maintenance of registers to serve as a cheex 
on the operation of the provisions for pay- 
ment of overtime pay” 
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(o) a certificate oC fitness granted to him under section 52 is m the 
custodj of the manager of the factorj, and 

(6) he carries while he is at work a token giving a reference to such 
certificate 


52 [C/ sections 63 to 67, Eng Act] (1) A certifying surgeon shall, on 

- . ... the application of any young person who wishes to 

^^ork m a factoiy, or of the parent or guardian of 
such person, or of the manager of the factory in which such person wishes to 
work, examine such person and ascertain his fitness for such work 

(2) The certifying surgeon, after examination, may grant to such person, 
in the prescribed form, — 

(o) a certificate of fitness to work in a factory as a child, if he is satis- 
fied that such person has completed his twelfth year, that he has attained the 
presented physical standards (if any), and that be is fit for such work, or 

a certificate of fitness to work in a factory as an adult, if he is satis- 
fied that such person haas completed his fifteenth year and is fit for a full day's 
work in a factory 

(3) A certifying surgeon may reioke any certificate granted under sub- 
section (2) ifi in his opifuon, the holder of it is no longer fit to work in the 
capacity stated therein in a factory 

(4) Where a certifying surgeon or a practitioner authonzed under sub- 
section (2) of section 12 refuses to grant a certificate or a oertificate of the 
kind requested, or revokes a certificate, he shall, if so requested by any person 
who could have applied for the certificate, state his reasens m wnting for so 
doing 


S3 [Cf Ss 63 67, Eng Act J (1) An adolescent who has been granted 
a certificate of fitness to work in a factory as an adulb 
Effect of certificate grant, under clause (&) of sub section (2) of section 52, and 
e to ado es nt while at work in a factory, carries a token giving 

reference to the certificate shall be deemed to be an adult for all the purposes 
of Chapter IV 

(2) An adolescent who has not been granted a certificate of fitness to 
work in a factory as an adult, under subsection (2) of section 52, shall, not- 
withstanding his age, be deemed to be a child for the purposes of this 
Act 


54 JVideOWS 23 (b), S 1 (2) and S 25; 

Rcstncuons on the work also Ss 23-30 of the Eng Act J (1) No child shall 

mg hours of a child be allowed to work in a factory for more than five 

hours m any day 

(2) The hours of work of a child shall be so arranged that they shall not 
spread over more than seven and-a-half hours m any day 


NOTES 

Sec 52 Maiaas AutMiuEVT —For »tJ>. 
S (1) of S 52 of the Factones Act, 1954. 
the following sub-scction shall be substituted 
namel> — "(1) A ccrtifjing surgeon shall on 
the application of any joung person or his 
parent or guardian accompanied by a docu> 
ment signed b> the manager of a factory 
that such person will be emploj-ed tberem if 
certified to be fit for work in a factory or on 
the applicauon of the manager of the factory 
m which an) )-oung person wishes to worI& 
examine such person and ascertam his fitness 
for work in a factory." (Madras Act VI 
of IWl) 

Sec 52. RETOBTOrSaxcrConumTE — 


The Qjanges m snb.cl$ (2) and (3) arc de 
Signed to make it dear that the certificates 
relate to factory work generally and not to 
work in a particular faaory Even in the 
case of a child of fourteen there is need for 
a certificate 31 Bom L R 544=30 Cr L J 
793=1929 Bom 272 On this sertion see also 
SS Bom 137=33 Cr L J 542=3a Bom UK. 
1167=3934 Bora 43 Where children were 
employed for purposes of sorting groond- 
nuts u a yvd dose to a room where marhi- 
•nery for decortieaUoa cf grorad-nuts was 
used Held, that the children were employ- 
ed m a factory 50 Mad £34=25 Cr L U 
267=1927 Mad 34 =s2 M L /. 2^7. 
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(3) No child shall be allowed to work m a factory except between 

6am and 7 pm,: / 

Provided that the Provincial Government may* by notification in the 
Offiaal Gazette, in respect of any class or classes of factories and for the whole 
year or any part of it, vary these limits to any span of thirteen hours between 
5 am and 7'30 p m 

(4) The provisions of section 35 shall apply also to child workers, but 

no exemption from the provisions of that section may be granted m respect 
of any child j 

(5) No child shall be allowed to work m any factory on any day on 
which he has already been working in another factory 

55 [Cf. S 32 Eng Act ] ( 1 ) There shall be displayed and correctly main- 
tained m every factory, tn accordance with the provi- 
Noticc Penods for sions of sub-section (2) of section 76, a Notice of 
\\ork for C ildren Periods for Work for Children, showing clearly the 

penods within which children may be required to work 

(2) The penods shown m the Notice required by sub-section (1) shall be 
fixed beforehand in accordance with the method laid down for adults m section 
39 and shall be such that children working for those penods would not be wor 
king in contravention of section 54 

(3) The provisions of section 40 shall apply also to the Notice of Penod» 
for Work for Children 

(4) The Provincial Government may make rules prescnbmg forms for 
the Notice of Periods for Work for Children and the manner m which it shall 
be maintained 


56 [Cf S$ 39-41, supra] (1) The manager 
Register of Child Work- of every factory m which children are employed shall 
maintain a Register of Child Woirfcers showing — 

(a) the name of each child, worker in the factory* ^ 

(5) the nature of his work, 

(c) the group, i£ any, m which he is included, 

(d) whe^e his group works on shifts, the relay to which he is allotted 
(f) the number of his cerUficate of fitness granted under section 52, and 
(/) such other particulars as may be prescribed 

(2) The Provincial Government may make rules prescnbmg the form of 
the Register of Quid Workers, the mautter m which it shall be mamtamed , and 
the penod for which it shall be preserved 

57 [Cf S 32, Eng Act J No child shall be allowed to work othenv‘se 
than m accordance with the notice of Penods for 
Hours of work to corres- Work for Children displayed under sub section (U 
^ of section 55 and the entnes made beforehand 

against his name in the Register of Child Workers 
maintained under sub section (1) of section 56 

Power to require medi- 58 S 8 A of the Old Act ) Where an 

cal examination Inspector is of opinion — 

(a) that any person working m a factory without a certificate of fitness 
IS a child or an adolescent, or 

(b) that a child or adolescent working in a factorj’ ivith a certificate is 
no longer fit to work m the capacity stated therein, 

he maj serve on the manager of the factory a notice requiring that such 
person, or that such child or adolescent, as the case may be, shall be examinco 


NOTES 

Secs 55 and 56 Repost op So-ect Com- 
MrntE — "The re-draft of these clauses fol- 
lowi the lines adopted m our re draft of 


cIs 39 and 40" The reason for the mscrli^ 
of this section is the same as is given und 
S 42 Sefi Statement of Objects and Kca 
sons) 
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by a certifying surgeon or by a practitioner authorised under sub section (2) 
of section 12 and such person child or adolescent shall not if the Inspector 
so directs be allowed to uork m any factory until he has been so examined 
and has been granted a certificate of fitness or a fresh certificate of fitness as 
the case maj be 

Fma K, nufe r«l« _ ^9 [C/ S 126 Eng Act ] The Provincial 

Government may make rules — 

(a) prescnbing the forms of certificates of fitness to be granted under 
section 52 providing for the grant of duplicates in the event of loss of the on 
ginal certificates and fixing the fees which may be charged for such certifi 
cates and such duplicates 

(b) prescnbing the physical standards to be attained by children and 
adolescents 


(c) regulating the procedure of certifying surgeons under this Chapter 
and specifying other duties which they may be required to perform m connexion 
with the employment of children and adolescents in factones, and 

(d) providing for any other matter which may be expedient m order to 
give effect to the provisions of this Chapter 

^CHAPTER yA 
Smael Factories 

59 A (1) In this Act unless there is anything repugnant m the subject 
e • or context small factory ’ means any premises mclud 

^ " tng the preancts thereof whereon ten or more but 

less than twenty workers are working or were working on any day of the pre 
ceding SIX months and in any part of which a manufacturing process is being 
earned on with the aid of power or is ordinarily so earned on but does not 
include a mine subject to the operation of the Indian Mines Act 1923 

Provided that the Provincial Government may by notification in the 
Official Gazette declare any premises to be a small factory nortvithstandmg that 
less than ten workers are working thereon tf such premises would otherwise 
be a small factory 

(2) For the purposes of this Chapter an adolescent holding a certi 
cate granted under this Act to work as an adult shall be deemed to be an adult 
59 B (1) All the provisions of this Act except clause (;) of section 2 
sections 4 5 6 nnd 7 subsection (1) and (4) of 
Certam provis ons of th 5 section 14 sections 15 21 22 and 25 sub ’tcct ons (1) 
Act toapply to sm-ill facto ^3) and (3) of section 33 and Chapter TV shall apply 
to and in relation to all <mall factones wherein any 
worker who is not or is not deemed to be an adult is 
employed and m the provisions hereby made 'o applicable every reference to 
a factory shall be deemed to include, so far as may be a reference to a small 
factory 

(2) The aforesaid proiisions shall cease to apply to a «mall factory on 
the expiry of six months from the receipt by the Inspector of a notice in wnt 
ing from the occup er that he has ceased to cmploi therein any worker who is 
not or IS not deemed to be an adult unless any such worker is employed 
therein on any day of the said six months 

Pronded that if any such worker is thereafter employed in the «matl 
factory the sud pronsions of this Act shall again apph thereto 

^9 C The provisions of this Chapter shall be m 
Certain ether rron< ons add tion to and not in derogation of the prtms ons 
of law not parrea - — .. 


of the EriploaTncn* of Children Act 193S 


LEG REF 
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CHAPTER 

Penalties and Procedure. 

Ptmlty for contraven- 60 \Cf Ss 135 138, Eng Art and Ss 41 to 
lions of Act and rules 44-A of the old Act ] If in an) factor) — 

(fl) there is an) contra\ention — 

(i) of an) of the provisions of sections 13 to 29 incJusne or 
(u) of an) order made under an) of the said sections or 
(in) of an) of the said sections read with rules made m pursuasc^ 
thereof under clause (fl) of section 32 or 

(iv) of an) rule made under an> of the said sections or under dau'C ( ) 
clau«;e (c) or clause (p) of section 32 or section 33, or 

NOTES 

Sects 60 to 69 — ^These embod> 
the necessary consequential additions secs 41 
to 44-A of the Old Act Sec 4J-A tshich 
provided for the grant of compensation to 
injured svorkers out of fines his been omit 
ted as adequate prosnsion has been made b> 
the Workmen’s Compensation Act (Oo- 
jerfi and Reasons) • 

Repost op Suect CoitiinrEE. — '^^.e have 
re cast in a more sucanet form ihe list of 
ofiences contained m the cl use We hi\e 
also provided both here and m cl 6S that 
nhere the manager and occupier were held 
jointly responsible for the breach of the law 
the combined penalty shall not he m excess 
of the maximum penalty that might be mflic 
ted on either of them " 

See 60 Cossmucno'i or Stenos— The 
section IS penal one it ought to he constru- 
ed strictly The occupier and manager both 
or either of them can be required to pay a 
fine which may extend to Rs 200 (now 
Rs *00) but between the two thev cannot 
be required to pay any sum exceeding that 
limit for each offence (4o Bom 220=1921 
Bom. 322) See now the chance in the pre 
sent Code explained in the Report of the 
Select Committee Set also “ec 65 vifra 
Factory Act should be properly enforced 
for protection of workmen but on the other 
hand one must also bear in nund that the 
emplojer s position has to he considered too 
It may be that without any negligence on 
their part defects w 11 exist in their lactones 
but if the\ are to be proceeded against m a 
Cnminal Court for alleged negheence then 
it would seem only fair that the matter 
should be clearlj brought home to them 26 
Bom L R 124o=26 Cr L J 4S2=I^ Bom. 

143 The Act is a special Act and the 
absence of definite e> idcnce to show that a 
bo> seven or 8 vears old was emplojcd or 
allowed to work m contraventicn of the pro 
MS ons of the Act, a conviction under the 
Artis illegal 491 C E6(fe20CrLJ 236= 

17 A L J 223 

I lAiuLiTv or '\rs\ArrR avo Occunix jofer 
AND srvTRSL.— The Act proMdes that both 
the occupier and manager shall he jointlj 
and scverallj liable to fine for aio of the 
offences committed under the Act This 
joirt and setenl fine impostd on both the 


occupier and manager is 
fact as 10 which of the two 
the offence The duty to mfom ti« ^ j, 
ty under the Act is laid on ,5 

>s therefore primarily the manaw 
to be supposed to have 
MSton of the Act but both the 
manager arc made responsible rfll 

severally for this contravwW^ 

J 869 (2)=I2a I C JSO 
See oho 55 Bom 366—32 Cr L J 
Bom L R 309 Scc^oho » 

Commirte The word ®ceapj«r 
person who is either a r Ae fti 

wise entitled to be in P®*****‘®''ij. may 
' control It! rrortai? t( 


tory and 

maj not actually occup> 4M ^ 

even if he carries on the 
agent he does net cease to w 15 1 


mere servant 


who u* 

retore w w g. jsitf 
charged r»the 

either in regard to the control ® tf 

rerj workmen or office- A 
really a foreman of the -ot!: f * 

servant of the factory 
managing agent nor a person * J* 
represent the occupier He ,ctt 

be regarded as an occupier or m ^ (cir 
cannot be tned jointly wtth ^c , Ad 
an offence under sec 41 (o) 0 00 tM 

but can be tried under J 

complaint of the manager 34 t- jj mort 
29 N=e L R 72=1932 N« 1® ,„y,a ll 
than one person is unlaw full) , • jj ffJP 
manager and agent are liable 
offences as there are person 
4a Bom 220=1921 Bom 3S „f,rf 
OmITOXC to TENCE '‘^9- 

MisES — ^The manager of the CO j^cicff 

to be prosecuted for not pr ^ O k 
the engine found m Bom 

J 1094=32 Bom L R ^^‘I^Vbete 
pRverrer avd 60 K 

manager is prosecuted .p 

read with sec 42 for i* 

done beyond the ,,£!, 5 ed i a 

defence to plead that the jhe 
good faith honestly he! enng | i* p 
the faciorv lo be correct 
tectedbysec 81 H ts tno«pb ac« ^ 
tion under the Act to ^^', 1-5 under 
has infringed the Act or r®*'* “,hat 
and tl is not necessary to 
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(v) of any condition imposed under sub section (3) of section 31 or 

(f») any person is allowed to work in contravention — 

(i) of any of the provisions of section^ 34 to 38 inclusive 42 45 and 48 
or 

(ii) of any rule made under any of the said sections or under section 

49 or » j 

(ill) of any condition attached to any exemption granted under section 
43 or section 44 or section 45 or to any permission granted under section 38 or 
section 49 or 

(c) there is any contravention of any of the provisions of sections 39 to 
41 inclusive or of any rule made under section 39 section 41 or section 47 
or of any condition attached to any exemption granted under section 41 or to 
anj modification or relaxation made under section 44 or 

(d) any person is not paid any extra pay to which he is entitled under 
the provisions of section 47 or 

(e) any adolescent or child is allowed to work in contravention of any 
of the provisions of sections 50 51 54 55 57 and 58 or 

(/) there is any contravention of section 55 or section 56 or of any 
rules made under either of these sections or under clause (d) of section 59 
the manager and occupier of the factory shall each be punnisbable with fine 
which may extend to five hundred rupees 

Provided that if both the manager and the occupier are convicted the 
aggregate of the fines inflicted in respect of the same contravention shall not 
exceed this amount 

61 [Cf S 45 of the old Act and S 143 Eng Act ] If any person 
who has been convicted of any offence punishable 
Enhanced penalty in cer under clauses (b) to (/) inclusive of section 60 is 
ta n cases after prev ous again guilty of an offence involving a contravention 
convic ion provision, he shall be punishable on the 

second conviction with fine which may extend to seven hundred and fifty 
rupees and shall not be less than cme hundred rupees and if he is again so 
guiltv shall be punishable on the third or anv subsequent conviction with fine 
which may extend to one thousand rupees and shall not be less than two hun 
dred and fifty rupees 

Provided that for the purposes of this section no cognizance shall be 
taken of any conviction made more than two )ears before the commission of 
the offence which is being punished 

NOTFS of Rood fa ih the launch hr of a te«t cav 

intended to infnn« the Act or the rule^ in respect of tnal and teehn cal jnfnneements 
\958 N L T 217=A 1 R W3R Mas 40& St* of the ptosi* ons of the Act »s uncalled for 

aho I L R (1940) Nag 257 It is not |52 I C C W N 10CR=19J4 Oil 

necessary that an order or not ce from the 730 Penalt es in cases aca nst factory 
Inspector of Factories should be Ksued to owners who are exploiting labour must be 
a person who has not conformed to the roles deterrent especially in snew of th» fart that 
made tinder the Act before he can be charged detect on is fre<jucrtl> avoided 19 N L J 
for an> ofTence under it It is the d of 247 

such person to obej the roles and m case Sec 61 Stattwcxt or Objtcts axo 
of h s d sobed enee he becomes liable to Rrsviv* — ^Th $ follows a recommendat on 

conviction whether there was an> order or of the Labour Commtss on and is deigned 

not from the Inspector call ng upon h m to to secure in su table cases adequate penal 
obej the n le« 12 Bom L R 22j Ste etso t e« to the case of rct«ted offeners 
L B R (1R93.I900) 407 Management act Rceorr or Snxer CousinTtz — Me have 
ing in pood faith— Launch ng of prosecut on provided for a gradual increase of the penal 
as test case — rrorTie 1 > of Where the autho- ty m the ca»c of repeated oFroces and we 
nt es ihemseliTS are doub ful about the appl haro 1 m ted the o^erat cn of the whole 
cab 1 ty of ctrta n pron ons of the Act. but elatjse to effr-ees relating to the prormo-s 
the management act reasonabb and st-o»s a of Ch ''ters I\ and \ and it is o*)y tn res- 
gen ne des rc to meet am comp a rl and to pert of saeh c*'’ences that the reed ef lueV 
rrciifj irregu’ant es, and there is no absence r»^s on fcas b^ fe t 
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Provided further that the Court if it is satisfied that there are excep- 
tional circumstances warranting such a course may, after recording its reasons 
m wnting impose a «maller fine than is required bj this section 

Penalty for failure to 62 An occupier of a factory who 

give notice of commence any notice required bj sub section (1) or ^o-seaio 

ment of ^^ork or of change (2) of section 9 shall be punishable with fine which 
of manager extend to five hundred rupees 

63 [Cf S 43 old Act ] Whoever wilfully obstructs an Inspector m the 

exercise of any power under section 11, or fails to 
Penalty for obstructing pj-oduce on demand by an Inspector any registers or 
Inspector documents in his custody kept in pursuance of 

this Act or of any of the rules made thereunder, or conceals or presents any 
worker in a factory from appearing before or being examined by an Inspector 
shall be punishable with fine which may extend to five hundred rupees 

64 \Cf S 41 (;)» Old Act 1 A manager of a factory who fails to give 

notice of an accident as required under section 3U 
Penalty for failure to shall be punishable with fine which may extend to five 
g,%e notice of accidents hundred rupees 

65 [Cf S 41 Old Act ] If m respect of any factory any return is not 

furnished as required under section 77 the manager 
Penalty for failure to and the occupier of the factory shall each be liable to 
make returns which ma> extend to five hundred rupees 

ProMded that if both the manager and the^ occupier are convicted the 
aggregate of the fines inflicted shall not exceed tins amount 

66 [S 43 Old Act ] Whoever smokes or uses a naked light or causes or 

permits anj such light to be used in the vicinity of 
Penalty for smoking or inflammable material in a factory shall be punish 
"■•h fine wh.ch maj «.end to five hundred 

rupees 

Exception — ^This provision does not extend to the use in accordance 
With such precautions as may be prescribed of a naked light in the course of 
a manufacturing process 


NOTES 

Sec 63 — No sort of vicarious responsi 
bil ty IS rccogn zed b> this Act in respect of 
offences referred to in th s section Where 
the Ass slant Mnnigcr failed to produce 
reg ster on demind bv the Inspector alleg 
inr that the same was with the Manager 
who had left the offree the Manager cannot 
be comicted under this section even if he was 
really hid ng himself in the factory m order 
to avo d meeting the Inspector 41 C W 
N 740 

Sec 64 —See 1930 L 658 L B R (1893- 
1900) 407 cited tinder sec 70, tnfra 

Sec 65 Liabiuty of occupizr ajtd 
Manactb — I-iab lity of the occviper and 
manager of a factory to be sentenced for an 
offence under sec 41 is jo nt and several 
\Miere therefore l>olh are tried jontly for 
an offence inder the section they cannot each 
be «entcnccd to ihc max mi m penalty pro 
'lie I b> the sect on but their jo nt I ah lily 
to P3J fine should not excee 1 the maximum 
21 Cr L J 728=38 1 C 152=45 B 220=22 
m L R 901 Set alto 10 Bom L R 38= 


7 Cr L J 44 See alto notes under sec 60 
jM^ro 

Case Law unper the Ou) Act — Separate 
sentences of fine on the occup cr and manager 
in one trial under sec 41 of the Act are 
illegal An occup er is the controller for the 
time being of a factory and may be either an 
o\ner of a lessee or a mortg-igee with po* 
session The manager merely carries out the 
occupiers orders to work the factory B 
there is no manager the occup er h mself is 
deemed to be the manager (Le RosnonoJ 
J ) 13 P R (Cr ) 1918=45 I C 159=19 
Cr L J 495 The manager of a m 11 who 
emplovs a number of workmen to work m 
his m n after 7pm is liable to be convic 
ted and sentenced separately in respetjt of 
each such isorkmen under the provisions ot 
«cc 41 (n) real w fh see 29 (>) of 
ractorics \ct (^Jah and ffri-inrrf j / ) 
S3 T C 935=20 Cr I J 837=21 Bom L R 
10a9 See also 44 B 88 On this section 
see alto 45 B 220=1921 B 322 cited under 
sec 60 tufira 
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67 [Cf S 139, Eng Act and S 44 Old Act ] Whoever knowingly 

, , , uses or attempts to use, as a certificate granted to him- 

Pcnalty for using false section 52, a certificate granted to another 

‘ ® person under that section or who, having procured 

such a certificate, knowmglj allows it to be used or an attempt to use it to be 
made by another person, shall be punishable with fine which may extend to 
twenty rupees 

68 [Cf S 148, Eng Act ] If a child works m a factory on any day 

on which he has already geen working in another 
Penalty on guardian for factory, the parent or guardian of the child or the per- 
chid °'' son hnving custody or control over him or obtammg 

any direct benefit front his wages shall be punishable 
with fine which may extend to twent> rupees, unless it appears to the Court 
that the child so worked without the consent connivance or wilful default of 
such parent, guardian or person 

69 [Cf S 41 (1). Old Act] A manager of a factory who fails to 
Penaty for failure to '^'Splay the notice required under sub section (1) of 

displaj ccrum notices section 76 or by any rule made under this Act or to 
display or maintain any such notice as required by 
sub-section (2) of that section shall be punishable with fine which may extend 
to five hundred rupees 

70 [Vide Ss 140 and 141 Eng Act] (1) Where the occupier of a 

factory is a firm or other association of individuals, 
Dctcrm, nation o£ occn. any one of the .ndmdual partners or members hereof 
pier" for purposes of this ^ prosecuted and punished under this Chapter 
Chapter for an> offence for which the occupier of the factory 

IS punishable 


NOTES 

Sec 70 Statement of Objects aot 
Reasons »There is a new section designed 
to ensure that wherever possible the person 
responsible as occupier is dearly designated 
(Objects and Reasons) 

Repout of Shxect Committee —“We hax 
provided that the member of the firm or 
association to be nominated as occupier of a 
factorj must be a resident in British India 
in order that he may at all times be amena- 
ble to control by law " 

Who IS OCCUPIER — LiAniLm” of occupier 
— Old Cases — The term “occupier" general 
ly means a person who controls the factory 
or isorhshop and the work that is done there 
and includes the owner of the factory 15 
Bom L R 328=20 I C 144=14 Cr L J 
384 The word ‘occupier* denotes a person 
who is either a proprietor or othennse en 
titled to be m possession of the factory and 
control its working He maj or maj not 
nciuatb occupj the building and eien if he 
carries on the work through an agent he does 
not cease to he the occupier He cannot 
therefore he am one who is a mere servant 
charged with specific duties cither in regard 
to the control of the machinerj workmen or 
ofTce \ muladdam is realli a foreman of 
the operatises and s^i-i-art of the factor} 
He IS neither a managinc acent ror a perseei 
aulhorised to represent the occupier He 
cannot therefore he regarded as an occupier 
or nanager He cannot he tried jo '-'Ir h 
the tnarager for an oPence under 41 fa) 
CC\r —330 


of the Old Act but cannot be tried under 
sec 42 (i) on the complaint of the manager 
144 I C 693=W Cr L J 821=1933 N 100 
TTie word “occupier" in general means a 
person who occupies the factory cither by 
himself or his agent He may be an owner, 
he may be a lessee or even a mere licensee 
but he must have the right to occupy the pro 
perty and dictate how it is to be managed 
55 B 366=32 Cr L J 1063 (1) 33 Bom L 
R 309=1931 B 308 Eicn if the accused 
who IS the owner of a factory shows that he 
knows noting about the management of the 
factory and that he has left the whole con 
duct of its affairs to a manager appointed ly 
him for the purpose he is not free from the 
liability imposed on him by sec 41 (o) of 
the Old Act (Ibtd ) Sescral persons may 
at the same time be occupiers of premises 
within the meaning of the Act for different 
purposes ffVonncx v kirt, (19CM) 1 K 
B 213 (C A ) Prr Mathew L / , at p 
2l7 The propnetor of a factory who lures 
for the greater part of the )'car in a house 
on the factor) premises is an occuper for 
the purposes of the Act Rat 901 Bet 
tee 29 B 423 7 Bom L R 4>4 (ren/ea) 
TTie peons ons of Factories Act throw B»>on 
the occupier the respcn< hil ty of keeping the 
reeister The re«pon«ib-} tj is perscra! ard 
he carrot pet nd of it by «artrg that be had 
delepa’ed the di.»y to an<'ther persne jj 

Tom L R 12=9 Cr L J I C 1C2 

The mere fact that a and the 

FaC*orr were jo—ly refpess* ‘■'e to keep a 
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Provided that the firm or association may give notice to the Inspector 
that it has nominated one of its number who is resident in British India to be 
the occupier of the factory for the purposes of this Chapter, and such individual 
shall so long as he is so resident be deemed to be the occupier for the purposes 
of this Chapter until further notice cancelling his nomination is received by the 
Inspector or until he ceases to be a partner or member of the firm or association 
(2) Where the occupier of a factory is a company, any one of the direc 
tors thereof, or, in the case of a private company, any one of the shareholders 
thereof, may be prosecuted and punished under this Chapter for any offence 
for which the occupier of the factory is punishable 

Provided that the company may give notice to the Inspector that it has 
nominated a director on in the case of a pnvate company, a shareholder who 
IS resident m either case m British India to be the occupier of the factory for 
the purposes of this Chapter and such director or shareholder shall so long 
as he IS so resident be deemed to be the occupier of the factory for the purpo 
ses of this Chapter until further notice cancelling his nomination is received 
by the Inspector or until he ceases to be a director or shareholder 


71 [Ss 140 and 141, Eng Act and S 42 Old Act T (1) Where 
the occupier or manager of a factory is charged with 
Exemption of occupier or offence against this Act he shall be entitled upon 
Mrtam 'case^”' ‘ complaint dul> made by him to have any other person 

whom he charges as the actual offender brought before 
the Court at the time appointed for the heanng of the charge, and if, after 
the commission of the offence has been proved the occupier or manager of 
the factory proves to the satisfaction of the Court — 


NOTES 

factory in a cleanly state will not discharge 
the occupier from his liability under Pac> 
tones Act The provision of old sec 17 is 
of a highly penal character and must be con 
strued strictly in favour of the accus^ 2S 
C 4S4 Though the duty to inform the 
authority about accident is laid on the mana 
ger by sec 34 (Old Act), the occup er and 
manager are made jointly and severally res 
ponsible for the contravention under this 
clause 1930 L 658 (1893 

~i9GO} 407 

Sec 71 Scope of ‘^cction’ — By this sec 
tion "fl ^rtma facte liability is imposed upon 
the occupier or manaeer or dommus from 
which, however he can extricate himself 
othervise he remains liable The scheme of 
the Act is first to find the de facta employer 
An information may be laid against the 
occupier His wav of escape is provided for 
by this section He may set up a defence 
not unlike the defence of warranty which 
the seller of food may set up under the Eng 
lish Sale of Food and Drugs Act He may 
show that the offence was not committed 
his fault To do this he must bring the real 
offender before the Court" Ward v SmUh, 
(1913) 3KB 154 (.PhdUmore, J ) See 
also 45 I C 159=13 P R 1918 (Cr )=19 
Cr L J 495 This section provides a remedy 
for an occupier or manager who is the victim 
of some other persons neglect but he must 
take a certain step to assure the culprits 
conMclion and not merely attempt to excul 
pa’e himself 

PtAcncE AVD PnocttiCTE.— The structure 


of sec 42 of the old Factories Act (1911) 
indicates that one proceeding is split up into 
two proceedings and while the manager o 
occupier is accused of having committed an 
offence under the Act he is also a complain 
ant on his complaint against the other 
son or persons he has brought in in tne 
proceeiSngs m which the manager or 
occupier is the complainant he is liable to W 
cross examined by the other person or pef 
sons who has or have been brought before 
the Court on his complaint This must mean 
fftaC fhc manager or occupier ijtaj coffjpwm 
ant must give evidence himself There ts n 
substance m the objection that the manage 
or occupier who initially is charged 
offence agamst the Act cannot go into tn 
'vitness box and give evidence himselt 
because he goes into the witness box as in 
accused m the case orig nally started aca ns 
him but in his o^^n right as a complainant on 
his compla nt against the other person or 
persons whom he has brought in It is no 
a material irregularity to dispose of the 
matters b> one judgment or to record the 
evidence m the two matters together 30 W 
I J 818=56 C 400=32 CWN 922=15^ 
C 557 Where a complaint is lodged by 
an accused under sec 71 of the Act the 
Fortorj Inspector as complatnant m 
the ortijtnol eofnplanit, can cross examvte 
the accused vhen he goes into 
box to prove his own complaint The eflea 
of sec 71 IS that when an occuper 
or manager is charred and the Inspector 
proves that an offence has been com- 
mitted a special statutory defence open to 
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(fl) that he has used due diligent to enforce the execution of this Act, 
and 

(&) that the said other person committed the offence in question without 
his knowledge, consent or connivance, 

that other person shall be convicted of the offence and shall be liable to the like 
fine as if he were the occupier or manager, and the occupier or manager shall be 
discharged from any liability under this Act 

(2) When it is made to appear to the satisfaction of the Inspector at any 
•time prior to the institution of the proceedings — 

(o) that the occupier or manager of the factory has used all due diligence 
to enforce the execution of this Act, and 

(&) by what person the offence has been committed and 
(c) that It has been committed without the knowledge consent or con- 
nivance of the occupier or manager, and in contravention of his orders, 
the Inspector shall proceed against the person whom he believes to be the actual 
offender without first proceeding against the occupier or manager of the factory, 
and such person shall be liable to the like fine as if he were the occupier or 
manager 

72 \Cf S 46 Old Act ] If a child over the age of six jears is found 
inside any part of a factory in which children are 
Presumption as to tm working he shall, until the contrary is proved, be 
ploj-ment deemed to be working m the factory 


NOTES 

the occupier or manager which such statu 
tory defence ln^olves his lodgnc eompUint 
against a third parlv which compfaint has to 
be heard at the same time as the original 
complaint The two complaints are lioth in 
connection with the same offence and must 
be dealt with together In the interests of 
justice, the Factory Inspector should have 
the ngkt to cross ejeampte a person whom 
he has charged if that person chooses to go 
into the witness bov to set up a statuton 
defence I L R (1940) Pom 420=42 
Bom L R 482=1940 Bom 26^ But sec 
also 43 C W N 1223 Under S 71 of the 
Factories Act the person wlo claims the 
exemption from liabilit) on the ground 
that he used due diligence and that another 
person than himself was responsible for 
the olTcnce 1 as the onus on him to show 
that he comes within the prmisons of the 
section 1938 P W N 903=40 Cr L J 
160=1939 Pat 163 

PeoetBURE — D isciiafct or owneii o* oocu 
riER AND covsicnoN or ACrusi. orrTMia os 
UTTOt rLEAOlNC CUIin — txTAlJTY — If a 
complaint is made b> tl e Inspector of 
Factories against the manager or occupier 
of a factor) charging him with an offmre 
under the Factories Act. the latter is rntitl 
ed under S 71 of that Act to coirplin 
against the actual offender and if he does 
so the actual offender is gii-en notice and 
hrought before the Court and the trial pro 
ceeds as against both persons complamed 
against The eamage of pioceedmgs is 
With the original complainant on when ibe 
e«ui lies of prosing that the offeree has 
bsm committed Bo h port es cc~p’atnei 


against are entitled to cross examine the 
Prosecution witnesses at this stage and to 
lead evidence to disprove the charge but 
being accused persons they would not be 
entitled to give evidence themselves If the 
Prosecution fails to prove the offence both 
the accused must be acquitted If the 
offence is proved the Court should record 
an order to that effect and the manager or 
occupier is guilty under the Act S 71 
however affords him an opportunity of 
escaping liability provided he can give 
satisfactory proof of the matters set out m 
Os (a) and (f>) of S 71 (1) w. that 
he had used due diligence and that the 
actual offender had committed the offence 
without his knowledge The onus of 
proof however is now shifted to the 
manager or occupier and he is entitled to 
call cMdence or to give evidence himself 
The actual offender would be entitled to call 
esidence but not gi\c eviderKe himself 
The difference m procedure being due to 
iMe fact that the actual offender occupies 
the role only of an accused whereas the 
Occupier or manager at this stage besides 
being an accused, has to discharge the emus 
of positne proof required bs S 71 (1) (o) 
and (f>) and in all proMbilify be alone is 
capalle of prosing certain facts of wrbich 
proof IS therebr req-ired The Crown 
which has uuLated the proceedings and has 
Ihrojgliojl reuined the carnage of the 
proceed "gs, is e-t led at th s stage to 
cre«s-«xa’-_ne the occupier cr manager if 
be gvTS esvimee and anv wi-n-sses caLrl 
It 1 m in s~pnort of h s charge, and to call 
re*-r-g evidence The yar»*e**e has 
no power to coenct the actual offender or 
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73 [Cf S 147, Eng Act and S 47, Old Act] (1) When an act or 

P , omission would, tf a person were under or over a 

VI ence as o age certain age, be an offence punishable under this Act, 

and such person is m the opinion of the Court apparently under or over such 
age, the burden shall be on the accused to prove that such person is not under 
or over such age 


(2) A declaration in wnting by a certifying surgeon relating to a worker 
that he has personally examined him and believes him to be under or over the 
age set forth in such declaration shall for the purposes of this Act, be admis- 
sible as evidence of the age of that worker 

74 [Cf S 48, Old Act] (I) No prosecution under this Act, except a 

prosecution under section 66, shall be instituted 
Cognizance of offences except by or with the previous sanction of the 
Inspector 

(2) No Court infenor to that of a Presidency Magistrate or of a Magis 
trate of the first class shall try any offence against this Act or any rule or 
order made thereunder, other than an offence under section 66 or section 67 

75 [Cf S 146, Eng Act and section 49, Old Act ] No Court shall take 

cognizance of any offence under this Act or any rule 
Limitation of prosecu qj. order thereunder, other than an offence under 
section 62 or section 64, unless complaint thereof is 
made ivithin six months of the date on which the offence is alleged to have been 
committed 


Provided that when the offence consists of disobeying a written order 
made by an Inspector, complaint thereof may be made within twelve months of 
the date on which the offence is alleged to have been committed 


CHAPTER VII 
Supplemental 

76 [Cf S 128, Eng Act and section 36, cl (1), Old Act] (1) In 

addition to the notices required to be displayed m any 
Display of factory no factory by this Act or the rules made thereunder 
there shall be displayed m every factory a notice con 
taming such abstracts of this Act and of the rules made thereunder m English 
and in the \emacular of the majority of the workers, as the PniMnctal Govern 
ment mav prescribe 

(2) All notices required to be displayed in a factory shall be displayed 
at some conspicuous place at or near the mam entrance to the factory, and shall 
be maintained in a clean and legible condition 

77 [Cf S 37, Old Act ] The '[Provincial Government] may make rules 

requiring occupiers or managers of factories to sub 
Power of Provincial j-etums occasional or periodical as may m 

Government to make ru es «[its] opipion be required for the purposes of this Act 


LEG REF 

* Substituted for Governor General in 
Council bv A O 1937 
’ Substituted by A O for Tiis’ 

NOTES 

discharge the occupier or manager until the 
proof envisaged bv S 71 (1) (a) and (M 
is before him although the former pleads 
guilty to the charge against him I L R 
1 Cal 120=43 C \V N 1223=1939 
Cal 724 

Sec 75* RrroRT or Tiir SriECT Commit 
WE — . Wc have extended the period of 
limitation m the case of an offence com 


mitted m diMshtfience of written order of 
an inspector as offences of tlie character 
frennentty fail to come to light within six 
months of their commission' 

Sec 76— It IS no offence where an 
employer is being prosecuted for supplving 
incorrect particulars to show that the work 
men could easily have ascertained their 
falsity (Nusscy v Erttu-ultr, (JS94) SS 

Sec 77— The rules framed tinder the 
Factories Act do not require that a 
like a nit containing hot water for siting 
wood m a nee factoo which •> 
the purposes of the factory, should o® 



§. i] _ ^'he Factories (^tADRAs Amenment) Act (VI of 1941). 


Control o{ rules made by 70 ir * » * * i 

Local Go\ cnunents. I J* 

79. [Cf. Ss. 39 and 40, Old Act.] (1) All rules made under this Act shall 

PubI,«t.on of rolts. *“ publication 

and the date to be specified under clause (3) of 
section 23 of the General Clauses Act, 1897, shall not be less than three months 
from the date on which the draft of the proposed rules was published. 

(2) All such rules shall be published in *[ * * * * ] the official 
Gazette *[**»*] and shall, unless some later date is appointed, come 
into force on the date of such publication. 


to Crown 


Protection to persons 
acting under this Act. 


Repeal and savings. 


80 [Cf. S. 150, Eng. Act.J This Act shall 
apply to factories belonging to the Crowm. 

81. [Cf S. 58, Old Act.) No suit, prosecution 
or other legal proceeding shall lie against any person 
for anything which is in good faith done or intended 
to be done under this Act. 

82. [Repealed by Act XX of 1937.] 


SCHEDULE — by Act XX of 1937.) 


THE FACTORIES (MADRAS AMENDMENT) ACT (VI OF 1941). 


[9thFebniary.m\. 

An Act further to amend the Factories Act, 1934, m its opplieothn to ike 
Province of Madras 

Whereas it is expedient further to amend the Factories Act, 1934, in 
its application to the Province of Madras, for the purpose hereinafter appearing; 

• And Whereas the Governor of Madras has, by a Proclamation under 
section 93 of the Government of India Act, 1935, assumed to himself all powers 
vested by or under the said Act in the Provincial Legislature; 

Now', therefore, in exercise of the powers so assumed to himself, the 
Go\'emor is pleased to enact as follows; — 


1, This Act may be called The rACTORiES 
(Madras Amendment) Act, 19-U. 

2. For sub-secUon (1) of section 52 of the 
52. Factories Act, 1934, the following sub-section shall 

be substituted, namely — 

"(1) A certifying surgeon shall, on the application of any young pert/n 
his parent or guardian accompanied by a document signed by the manager of 


Short title 


Amendment of S. 
Act XXV of 1934 


LEG. REF. 

*S. 78 omitted by A.O. 1937. 

•Words ‘the Gazelle of India or* and 'as 
the case ma> be’ omitted b) ibid. 

NOTES 

fenced in «uch manner as to be co-ipletel> 
ururr*' 0 *rhable. It is suficient if it is 
fenc^ in such a wav that nobodj w^uld 
cross that wav and fall into the pit bj acci- 
dent. \\iierc the pit. which rortajied hot 
water and into winch an emplovee m the 
faclorv fell and was fatall) scal'd was 
fenced on three sides but the fojrth side 
was left oi<n for ap^rcuch and did not 
ordmarilj cortan \ err not or o*»-er i"jon- 
ous substance. HfU. that l^e i-anagei 
was rot liab’e to be ecm-if*ed foe re^ eii.seTT- 
Ing R. 72 (1) of the Kilo framed vsicr 


the Factories Act and for failing to fetxr 
the pit, because, firstly, the pit was 
and secondlv, it was not a pit whiri vrC, 
narily contained any hot or in}ur»'Ai« 
stance 19T) Pat. 46=20 PaiLT.-V'.- 
loyj p W .V. 133. 

See. 79; Rtyosrr or the 
sirrrtz — ^"We have separated f 

sions from the preceding cU'.se i.-'* , 
provided t*'at rules made by * jr 
rimt of Ird a shall also be #«' ^ 

condition of pner paUicat>o»-*. 

See. 8I.“— This ser’ica doe-* 
a r-anagrr; it was mserted. 
er* re’v for the l«c<t o* „ 'X 

sa". It careiot te said f j- 
»i aCT under the Aft ~ 
s:l«3» .Nag. AIS. — 
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a factory that such person will be employed therein if certified to be fit for ^\ork 
in a factory, or on the application ol the manager of the factory in which any 
young person wishes to work, examine such person and ascertain his fitness for 
work in a factoiy.” 


THE FATAL ACCIDENTS ACT (XIII OF 1855)> 


Year. ! 

m 

1 Short title. 

Amendments. 

1855 

xm 

The Indian Fatal Accidents 

Repealed 

m part, IX of 1871 ;X of 1914 



1 Act, 1855. 

1 



Short title given, Act XIV of 1897. 

* Rep. in pt., Act IX of 1871. 

Ss. I, 4 rep. m pt., Act X of 19J4. 

Declared in force— 

Throughout B, I., except as ncgards the Scheduled Districts, Ac^t XV of 1874, 
S. 3; m the bantal Parganas, Reg. Ill of 1872, S. 3 as amended ^ Reg. Ill of 1899, S. 3; 
m the Angul District, Reg. Ill of 1913, S. 3; in Upper Burma (except the Shan 
States), Act XIII of 1898, S. 4. 


[ 77 ih March 1855 

An Act to provide eoinpcnsalion to families for Joss occasioned by the deatH oft 
a person caused by ocitonable wrong. 

Whereas no action or suit is now maintainable in any Court against a 
Preamble. person who, by his wrongful act, neglect or default 

• ' • may have caused the death of another person* and ft 

is often'ttmes right and expedient that the wrong»doer m such case should be 
answerable m damages for the injury so caused by him; It is enacted as 
follows:— I 


1 . Whenever the death of a person shall be caused by wrongful act, neg- 
lect or default, and the act, neglect or default is such 
as would (if death had not ensued) have entitled the 
party injured to maintain an action and recover 
damages in respect thereof, the party who would have 
been liable if death had not ensued shall be hable to 


Suit for compensation io 
the family of a person for 
loss occasioned to it by his 
death by actionable wrong. 


LEG. REF. 

'Short title, “The Indian Fatal Accidents 
Act; 1K5”. See the Indian Short Titles Act 
(XIV of Z897). 

Based on the Fatal Accidents Act, l&t6 (9 
& 10 Vict., c. 93). 

This Act has been declared to be in force 
in the whole of British India, except as rC' 
gards the Scheduled Districts, by the Laws 
Local LxteDt Act, 1874 (XV of 1874), S, 3. 


NOTES. 

Sec. 1. — To establish civil liability troder 
the Act against any person, it roust be proved 
either that he actually committed the wrong- 
ful act himself, of at least, that he actively 
aided or abetted its commission itid so took 
part directly in causing it. 16 I C. 49Ia=dl7 
I’.R. 1912. It IS not enouRh that be knew 
that the Act was likely to be commuted or 
that It was committed m the prosecution of 
a common object. (.Ibid.) Under Act XIII 


of 1855. m order that damages may be claim- 
ed, it IS suiHaent if a person by fais wrong- 
ful act, neglect or default shall have causw 
the death of another person. These words 
do not mean that death must be the diretf 
residt of the injury caused. Damages may 
be claimed where the death was due to the 
injury caused by the striking having become 
septic, 144 I.C. 820=34 F L R- 656=1933 
L. 770. Where a death is caused by wrong- 
ful act, the right of heirs of deceased to sue 
for damages is governed ty the principle of 
the Act e\en where the Act is not m force. 
64 I C. 311 If a person who has obtained 
a decree under the Fatal Acadents Act dies 
after decree, his legal representatives are 
entitled to the benefit of the decree. _ I93 
I.C. 297. The word “representative" in the 
Act has not the same meaning as “legal 
representauve" under the Civil Froedure 
Code. It does not mean only executor or 
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an action or suit for damages, notwithstanding the death of the person injured/ 
and although the death shall have been caused under such circumstances as 
amount in law to felony or other enme 


JIOTES 

administrator, bat includes all or any of the 
persons for whose benefit a suit can be 
brought under the Act 1935 B 333=859 
1 C 363=37 Bom L R 410 
Basis op Compensation — "No very defi 
tutc rule has been laid down as to how many 
gears' income should be allowed as compen 
sation to the heir^ of the deceased m a suit 
under the Act Every thing js to be talcen 
into account possibility of the earner’s death 
his age and earning capacity for calculating 
the amount of damages 101 I C 612=1927 
L 417 See also 59 M 402=1936 M 247 
=70 M L J 115 In asserting the damages 
which have to he awarded m respect of a 
fatal accident many factors have to be con 
sidered m arnving at the amount which the 
claimant or dependent of the deceased is en 
tilled to m respect of his or her future 
maintenance, The possibility of hu or her early 
death, the possibility of the deceased dying 
from other causes and the possibility of the 
deceased losing the employment on which 
he was engaged and being unemployed The 
defendant is not entitled to a sum calculated 
on a number of icars from the moment of 
her loss Allowance must also be made for 
the fact that the defendant is receiving a 
lump sum 1938 Mad 117=1937 M W N 
921=46 L W 4S2. Assessment of damages 
under the Fatal Accidents Act must neces 
santy be rough and approximate but i( should 
not be arbitrary or whimsial The assess- 
merit of damages should not be made merely 
•with reference to the plaintiff’s requirements, 
but where the evidence establishes that the 
pUintifl’s requirements were being fairly met 
by the deceased on whom they were depen 
dent) the Court would be tusiified m assess 
mg the damages on that basis (1939) t 
ml) 143=193S M W N 1241=43 L \V 
865=1939 Mad 361 Where a person is 
run o\er by a motor car and killed on account 
of the negligent dnsing of the car and the 
relatives of the deceased sue for damages 
under the Fatal Accidents Act the rule is 
that the damages must be fixed solely with 
reference to the pecuniar} loss sustained by 
the relalnes of the deceased in respect of 
past contributions or m respect of reasonable 
expectation of future pecuniary benefit from 
the deceased The pJairtiffs must adduce 
CMdence afford ng a reasonable basis for the 
asccrlammmt of the pecunjary Joss so mflie 
ted If no such nidence is adduced and 
there i* no proof o' pecun ary loss, no com 
pcnsation can be awarded '9 M 402=42 
L \\ 327=1935 M 247=70 ML! 15S In 
a suit b> the heirs of a deceased oysrg as a 
rcsnlt of noloT aendert, for recovt-j of 
dimagei tr*der the Fatal Acoderts Act. al 
though the deceased tt provTd to hav>e beta 
Tuihy of reghpcccc, eeverthe’ess, tbs tlua fa 


the suit •will succeed if the effect of the decea 
sed s iteghgcnce could have been avoided by 
the exercise of reasonable care on the part 
of the driver of the vehick 163 I C 957 
=1936 R 295 In cases anting under Fatal 
Accidents Act, actuarial tables of Insurance 
Company afford a good basis for calculation 
of "normal expectation of life" of the decea 
sed 162 1 C 336=1936 L 362 Reason 
able sum and not actual loss is to be award 
cd Length of life and value to the plain 
tiffs determine the amount of compensation 
96 I C 403=1926 N 271 See aUo 59 M 
402=43 L W 327=1936 M 247=70 hf L 
J ISS Value of life depends on the earn 
ing capacity of the deceased 96 I C 68J 
=1926 A 703 (1922 C 317 Foil ) The 
principle on which compensation under the 
Act will be awarded is the same as that under 
Lord Campbell s Act in England It js com 
pensaticm for the loss of the actual pecuniary 
benefit which the beitefic anes might reason 
ably have expected to enjoy had ihe man 
not been killed (38 T L R 899 and (1922) 

1 K D 329 Rel onj 29 Bom L R 402=102 
1 C 400=3927 B 3?7 Where the sole 
source of income of the deceased was cuttiva 
(ion by personal labour the probable dura 
(ion of the capacity of the deceased to supply 
labour for cultivation must be taken into 
consideraiion while assessing damages for 
his death 1927 A 684 following 42 L J 
Ex 153 In a suit for damages any fine 
realised from the defendant ana paid to the 
plaintiff m the criminal case against the 
defendant should be taken into considers 
ton 1927 A 684 In a suit for damages 
under <he Act n sentimental considerations 
are reJcvani The plaintiff cannot get higher 
damages because the deceased was brutally 
murdered by the defendant ti an if the death 
bad been due merely to an error of judgment 
1927 \ 684 See alto 4 il L T 23S la 
as»e »mg oamages under the Art, one cannot 
take nio consideration the mental suffering 
of the survivors. The fact therefore that 
the widow of the deceased being a Brahmin, 
cannot re-marT} cannot have children and 
IS (his left at (be early age of 16 j-ears a 
widow for the reii of her life is for this 
purpose an irrelevant canuderation. 1937 
Nag 3>»=JLR (1938) Nag M Appel- 
late Court should not set aude award of 
lower Coart cmless it ts cipricjous or wa- 
reasonable S>i- 96 I C 27f>=392& A 70? 
High Court w ould not tmerfere if araotmt 
awarded tt swffiacnt protection or reasctuvbre 
oo-pcpsaton 5>i I C 681=1926 A 703 
NMuJst the errcijoa of a wall upon Uad is an 
ordinary oser of the land, o e v ertbtkss i* is 
an (.ncoamoo ccccrrcsce for a wall to fall, 
ard when it does fall as expUnatioci 
be forthcotsjsg from those who arc rnpoa- 
$.t*e for Its repair Wtert tit o ws» r c| tfct 
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a factory that such person will be employed therein if certified to be fit for work 
in a factory, or on the application ot the manager of the factory in which any 
young person wishes to work, examine such person and ascertain his fitness for 
work in a factory.” 


Year. 


THE FATAL ACCIDENTS ACT (XIII OF 1855)" 


No. 


Short utte. 


Amendments. 


185S 


XIII 


The Indian 
Act, 1855. 


Fatal Aicidents 


Repealed 


in part, IX of 1871,Xofl914 


Short title given. Act XIV of 1897. 

‘ Rep. in pt., Act IX of 1871. 

Ss. 1, 4 rep. in pt.. Act X of 1914. 

Declared m forc^— 

Throughout B. I., except as regards the Scheduled Districts, At^t XV of 1874, 
S. 3; in the Santal Parganas, Reg. Ill of 1872, S. 3 as amended by Reg III of 1699, S. 3; 
m the Angul District, Reg. HI of 1913, S. 3; in Upper Burma (except the Shan 
States), Act XIII of 1898, S. 4. • yy \ y 


[27/A Marefu 1855 

An Act to provide compensation to families for loss occasioned hy the deotli, of 
a person caused by actionable wrong. 

Whereas no action or suit is now maintainable in any Court against a 
Preamble. person who, by his wrongful act, neglect or defaujt 

“ may have caused the death of another person» and it 

is often-times right and expedient that the wrong-doer in such case should be 
answerable in damages for the injury so caused by him; It is enacted as 
follows : — I 


1. Whenever the death of a person shall be caused by wrongful act, neg- 
lect or default, and the act, neglect or default is suA 
Suit for compensation to as would (if death had not ensued) have entitled the 
the family of a person for party injured to maintain an action and recover 
dAlhby "S'ibl.‘'w/ong! 

been liable if death had not ensued shall be hable to 


LEG. REF. 

'Short title, “The Indian Fatal Accidents 
Act; 1855". See the Indian Short Titles Act 
(XIV of 1897). 

Based on the Fatal Acadents Act, 1846 (9 
& 10 Vict., c. 93). 

This Act has been declared to he in force 
in the whole of British India, except as re- 
gards the Scheduled Districts, by the Laws 
Local Extent Act, 1874 (XV of 1874), S. 3. 

NOTES. 

Sec. 1 —To establish civil liability under 
the Act against any person, it must be proved 
either that he actually committed the wrong- 
ful act himself, or at least, that he activdy 
aided or abetted its commission and so look 
part directly m causing it. 16 I.C. 491=tll7 
I’.R. 1912. It is not enough that he knew 
that the Act >%as likely to be committed or 
that It was committed in the prosecution of 
» common object, (/bid.) Under Act XIII 


of 1855, in order that damages may be clai®’ 
cd, it IS suibaent if a person by his wrong- 
ful act, neglect or default shall have causw 
the death of another person. These word* 
do not mean that death must be the diretS 
result of the injury caused. Damages may 
be claimed where the death was due to the 
injury caused by the striking having become 
septic. 144 I.C. 820=34 P.L.R. 656=1933 
I- 770. Where a death is caused by wrong- 
ful act, the right of heirs of deceased to sue 
for damages is governed by the principle of 
the Act even where the Act is not in force. 
64 I.C. 311, If a person who has obtained 
a decree under the Fatal Acadents Act dies 
after decree, his legal representatives are 
«titled to the beneht of the decree. _ 193 
I.C. 297. The word “representative" in the 
Act has not the same meaning as "legal 
representauve" under the Civil Proedure 
Code. It does not mean only executor or 










S 1] Titr Jatal Accttrsn Act (Xlll or ISSS) 

an actinn or ‘iit for <!amacc«. noinilh»'andinj; the death of the pervm injured 
and al'hnLcS i’ c death *hall ha\c !»cen cau«ct! i-niler such arcumstanccs as 
a-noL-t in h« to felonj o- o*her cnr*e 


NOTl ^ 

acjtrintira'or. Inj ncljJf* all cr arj pI 
jKixn* for »tio»c l'a7cfil a ijt ran 
Uo-eVt tnArr tic \cl WJ> It 
I C .VJ=3; Ton L U 410 
lU«n or OMrt«cvAito«c— “Vo rrry 
rule rule hit l>ern laid do»Tj ai to ho* tna“y 
jTar»' inmne jlicnild be allowed a« emnj^ 
aa’i<»n to tbc bar* of the deeta»e ! in a *t. t 
tndcT the Ao. thine n to \k taVen 

i-'o accou~t. jxn'Ibilit) of the rarref » death 
bti arc and ramng capacitj’ for calculatire 
the a*nourt of damarea 101 1 C M2=lt>27 
L 417 Sfe elto W >r 4Ce=19V) M 247 
~70 M L J 115 In aiicnmc the damaee» 
which ha%c to awrardetl in mpect ol a 
fatal acadent nanj* factors hate to i<e con 
tiderrd in am«ne at the amount which the 
clamant or dcperidcTrt ol the deceased it en 
titled to in respect of hii or her future 
mairtenancciThe possibilit) of hij or her earl) 
death, the possihihty o! the deceased dtnni; 
from other causes and the p^siilility of the 
deceased losinj? the emploj-mcnt on which 
he wns ensriRed and bems unemployed The 
defendant is not entitled to a sum calculated 
on a number of yean from the moment of 
her loss Allowance must also be made for 
the fact that the defendant is rccetsmi; a 
lump sum 1938 Mad 117=1937 M W N 
9Zls4^ L \V 452. Assessment of damages 
under the Fatal Accidents Act must neces- 
sanly be rough and approximate, but it should 
not be arbitrary or whimsical The assess- 
ment of damages should not be made merely 
with reference to the plaintiff's requirements 
but where the esidence establishes that the 
phintiff's requirements were being fairly met 
by the deceased on whom they were depen 
dent, the Court would be justified m assess 
mg the dxmagts on that basis 1V>2(9> 1 
M L J 143=1938 M W N 1241=48 L W 
865=1939 Mad 261 Where a person is 
run over by a motor car and killed on account 
of the negligent dnving of the car, and the 
relatives of the deceased sue for damages 
under the Fatal Accidents Act, the rule is 
that the damages must be fixed solely with 
reference to the pecuniary loss sustained by 
the relatives of the deceased in respect of 
past contributions or m respect of reasonable 
expectation of future pecuniary benefit from 
the deceased The plaintiffs must adduce 
evidence affording a reasonable basis for the 
ascertainment of the pecuniary loss so infiic 
ted If no such evidence is adduced and 
there i« no proof of pecuniary loss no com 
pensation can be awarded 59 M 402=42 
L W 327=1936 M 247=70 M L J 155 In 
a suit by the heirs of a deceased dying as a 
result of motor acadent, for recovery of 
damages under the Fatal Accidents Act al 
though the deceased is proved to have been 
fwlty of negligence, nevertheless, the claim tn 


the t„it Will sLCcrrd if the effect of the decca 
•rli neg'jftnce could have been avoided bv 
tic exrrriic of rrasorulle care on the part 
of the dfiicf of the vehicle 163 1 C 957 
s=10Vs K In ca*es anvmg under Fatal 

Afci'erts \cl. actuarial tables of Insurance 
Conpa-) afford a good basis for calculation 
of “normal expectation of life" of the decea- 
sed t(C I C 336=19^6 L 362 Reason- 
alle sun and rot actual loss is to be award 
nL l.mnh of life anj value to the plain- 
uTs dclcrrire the amount of compensation 
Of, I C 4ai=19i> N 271 See aUo 59 M. 
402=43 L \S 327=1936 51 247=70 M L 
} 1^5 Value of life depends on the earn- 
ing capacity of the ckceased 96 i C 681 
=102f. \ ,-03 (I9r C 317, Foil ). The 
principle on which compensation under the 
Act will be awarded is the same as that under 
Lord Camplen s Act in England It is com- 
pensation for the lois of the actual pecuniary 
benefit which the beneficianes might reason 
ably have expected to enjoy, had the man 
not been killed 138 T L K S99 and (1922) 

1 K It 329 Uet on) 29 Cora L R 402=102 
I C 400aJ927 C 357 Where the sole 
source of income of the deceased was cultiva- 
tion by personal labour, the probable dura 
non of the capacity of the deceased to supply 
labour for cultivation must be taken into 
consideration while assessing damages for 
his death 1927 A 684, following 42 L ; 
£x IS3 In a suit for damages, any fine 
realised from the defendant and paid to the 
plaintiff in ‘he criminal case against the 
defendant should be token into considera 
tion 1927 A 684 In a suit for damages 
under ilie Act no sentimental considerations 
arerclcvanL The plaintiff cannot get higher 
damages because the deceased was brutally 
irmidtird by \bt dtftridaiA tbati i5 the detiib 
had been due merely to an error of judgment 
1927 A 684 See also 4 M L T 238 In 
assessing aamages under the Act, one cannot 
take into consideration the mental suffering 
of the survivors The fact therefore that 
Ihc widow of the deceased being a Brahmin, 
cannot re-marry, cannot have children and 
IS this left at the early age of 16 years a 
widow for the rest of her life js for tins 
purpose an irrelevant consideration. 1937 
354=1 L R (1938) Nag 54 Appel- 
late Court should not set aside award of 
lower Court unless it is capnaous or un- 
reasonable See 96 I C 278=3926 A 702 
High Court would not interfere if the amount 
awarded is sufficient protection or reasonable 
compensation 96 1 C 681=1926 A 703 
Whilst the erection of a wall upon land is an 
ordinary user of the land, nevertheless it is 
an uncommon occurrence for a wall to fall, 
and when il does fall an explanation should 
be forthcommg from those who are respon- 
sible for Its repair Where the owner ©{ th? 
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^[* * * ]Every such action or suit shall be for the benefit of the wife, 

husband, parent and child* if any, of the person whose death shall have been so 
'caused, and shall be brought by and in the name of the executor, administrator 
or representative of the person deceased; 

and in every such action the Court may give sucli damages as it may 
think proportioned to the loss resulting from such death to the parties respec- 
tively, for whom and for whose benefit such action shall be brought; and the 
amount so recovered, after deducting all costs and expenses, including the costs 
not recovered from the defendant, shall be divided amongst the b^eforemen- 
tioned parties, or any of them, in such shares as the Court by its judgment or 
decree shall direct 


LEG. REF. looking to the members of the family of the 

The words “And it IS enacted further that” deceased 105 P.R. 1915=32 I.C. H. See 
were repealed by Act X of 1914, Sch If. also 70 M.L.J 155 In a claim for damages 
NOTES under the Act the reasonable expectation of 

^vall fails to carry out the necessary repairs pecuniary advantage by the relatives remam- 
which are required, allowing to get into a mg alive may be t^en mto account by a jury 
senous defecUve condition, he fails to use and damages assessed as the probable pccu- 
ordinary care and skill, and is guilQr of a niary loss thereby occasioned 69 I.C. 834 
breach of duty and neglect. If as a result Landlord and tenant — Dwelling house m a bad 
the wall falls and cause death to persons state of repair — Licence to the privies— 
using a public latrine built against the wall Privy portion collapsing— Tenant ki^kd— 
and adjoining it, the owner of the wall is Right of heirs to sue for damages 29 
liable m damages to the wife, husband or Bom L R 78 The fact that the deceased m 
children of the persons killed under S 1 of some way provoked the quarrel as a result 
Act. 1937 M.W N 921=46 L W. 452 of which be died, is immaterial so far as re- 
ssl L R. (1938) Mad. 233=1938 Mad. 117. gards the claim for damages under the Act 
Liability for damages under— Mbtor car — is concerned. (Ibid.) Ihe test of inju>y 
Accident causing death— Mortgagee without under this secUon, is not the legal liability 
possession of car not liable he not being its alone, but the reasonable expectation of 
“owner” 1935 B. 333=159 I C 363=iJ7 pecuniary advantage by the deceased’s rc- 
Bom L.R 410 mumng alive 112 P.R. 1913=20 I.C. 425. 

^upENSATiov — Funeral Expenses — The reasonableness of the expectation is 
funeral expenses and expenses allegded to largely founded upon a record of pccumap’' 
have been incurred in the Police Court can benefit received in the past and there must be 
not be recovered in an action under the Act. something more than a mere speculation w 
61 C. 480=38 C W N. 520=1934 C 655. the future (Ibid ) (16 B. 254. Expl.). 

Who can iNSTnuTE Sun — Scale of Com also 1 A 60 Nothing can be allowed to the 
pENSATioK — "Representative", meaning of survivors as compensation for mental suffer 
28 M. 479=ql5 M.L.J 363. Ihe word mg 5ee 4 M L T 238 and cases referred 
“representative" in the Act has a special to therein 15^7 A 684. Effect of cootnbu* 
meaning of its own. It has not the same tory negligence d‘«85P.R. 1894. In®?*'.* 
mamng as "legal representatii’e" in the C. mating the amount of damages to be awarded 
P. Code It means and includes all or any of in an action under the Act, the Court wust 
the persons for whose benefit a suit under the take into account all the arcumstances wbiEh 
Act could be maintamed It is not a sur- arc material for considering the pecuniap^ 
plusage m the case of Europeans and Eura- loss sustained The Court must view the 
sians and where there is no executor or ad- matter broadly. 52 C. 602=89 I C. 679= 
mimstrator, the wife and children arc entit- 1925 C 893. Death caused by negligence of 
led to maintain the action 38 C.W.N. S20 Railway — I^gal representatives — Suit foj 
=61 C. 480=1934 C 655 Court has powers loss of currency notes in possession of 
to divi^ damage claimed and award between deceased — Maintainability. 6 L. 451=90 I.C. 
some only of the parties for whose benefit 1026=1925 L. 636.. 

the claim i$ made 1922 C 317 Compensatimi Plmnt— Averments in. — ^A plaint m a suit 
for death caused by railway accident — under the Act has to be very carefully draw** 
Discretionary with Court m apportioning and should give full particulars of the pet- 
among relatives — Grcumstances to be taken son or persons for whom or on whose behalf 
inio consideration — "Child" — Meaning. 22 the action has been brought and of the 
I.C. 846=52 P.R. 1914. For purposes of nature of the claim in respect of which 
aw-arding compensation under this section a damages arc sought to be recovered. 61 C. 
son adopted after the death of the deceased 450=38 C. W, N. 520=1934 C. 655. See 
IS not a "child" withm the meaning of the also 38 C.W.N. 551=1934 C. 632=59 C L. 
section (/bid.) A coparcener of the deceased J. 391. If all the persons for whose benefit 
man ts not enuUed to compeniation under the suit should have been brought arc the 
tht Act. Cropensacon should be awarded plamtifls and no further action can be brong'd 



Tnr IrnrtAt CotsT Act (KV.V or 19^7) 


1 


iMi 


2 rn»M led a!na)s that not more than one action 
Vi n c tJ SI oTf tu ! to fir »uit thall l»c 1 in respect of the same 

i<c>rOTtcVi sul jeel n alter of complaint *(* * * •] 

I’roM’pI that in an) ‘ueh acn«n or «uil t!ic executor, admimstralor or 
repre'cntatuc of the ilccct»c<l ma) insert a claim for 
' rretneo an) pecuniar) loss to the estate of the 
^ lUceasctl occasi ined l*> such wronpfu! act, neglect or 

default which 'um when ttc»\erc»! ‘hall l»c dccme<l part of the assets of the 
C'tatc of the deceased 

1 Tlie plaint in an) such actuin or suit <Jnll gi\c i full particular of the 
person or persons for whom, or on whose behalf, 
such acticri or suit shall be brought, and of the 
nature of the claim in respect of which damages shall 

be sought to be recoxcred 

4 The following words an 1 expressions are intended to hate the meaning 
iKcrrrcu,,™ da- . '’"'’o •" r«PMi»c!>, so for as 50* 

meanings arc nft excluded b) the context or b) the 
nature of the subject matter that is to sa) *(• • •] the word "person” shall 
appl) to bodies politic ind cor{»oratc» and the word 'parent" shall include 
father and mother* and grandfather and grandmother, and the word 'child' 
shall include son and daughter ind grandson and grand-daughter and step- 
son and step-daughter 


1 U rtifl ihall del v 
Ucutarr, etc 


THE FEDERAL COURT ACT (XXV OF 1937) 

I7lh October, 1937 

An Act to empower the C ederal Court to tnaU rules for regulating the 
sennee of processes issued by the Court 

W UERi;jxs It IS expedient to confer upon the Federal Court a supplemental 
power which is necessar) for the purpose of enabling the Court more effectively 


LEG REP 

*The words 'and that eico such action 
shall be brought within twehe calendar 
months after the death of such deceased 
IKTrson" were repealed by the Limitat on Act 
(IX of 1871) For limitation fee now the 
Indian Lam tatioa Act (IX of 1908) 

* Certa n words repealed by Act X of 1914 

* Step father and Step-mother are dcs gned 
ly omitted 

NOTES 

in respect of the same subject matter of the 
complaint, the purpose ol Uie Act is served 
So a suit by the wife and eh Idrcn is in order 
even if it is expressed to be for the benefit 
of the wife alone where the children have 
agreed to forego their claim to compensa 
lion 61 C 480=38 C W N 520=1934 C 
6o5 Suit for damages against several 
wrong-doers— No joint tort — Joint decree 
aganst all is justified See I L R (1939) 
llad 306=(1939) 1 M L J 143=1939 M 
261=1938 M W N 1241 

Scale of Costs tor Pleader m ease where 
damages are awarded under this Act see S2 
C 602=89 1 C 679=1925 C 893 

Secs 1 and 2 —The cause of action for 3 
su t under the Act is the loss resUting to the 
plamtiSs from the death of the deceased 
and “loss" means the loss of pecuniary btM 
fit which the plaintififs would have got from 
the deceased if he had not died The action 
ts purely compensatory, and plaintiffs are 

CCM-331 


entitled to compensation in respect of their 
reasonable expectation of the value of the 
services of the deceased which have been 
lost to them for eser 1933 B 333=37 Bom 
L R 410=159 1 C 363 
Sec 2 —Act does not create fresh liability 
but only proxides procedure for enforcing 
the I ab I ty under the ordinary Jaw 6 L 
451=90 I C :026=I92o L 636 The secUon 
lias no applicat on to a suit instituted against 
the wroi g-docr 23 M L J 255=17 I C 
226 (13 B 677 , 28 If 487, Foil ) 

Sec 3 Plaint — Contents of— Parti 

ctJLAES — The plaint in a suit under the Act 
should not only give full particulars of the 
person or persons for whose benefit or on 
whose behalf the suit is brought but also 
the particulars of the nature of the loss 
for which damages are claimed 1935 B 333 
=159 I C 363=37 Bom L R 410 The 
failure to give particulars of all the benefi 
cianes m a suit for a claim under the Fatal 
Acadents Act is defective in form 38 C 
VV N 551=59 C L J 391=1934 C 632 See 
also 61 C 480=1934 C 655=151 I C 680 
Pauper appucation for leave to sub 
tJNDEs Fatal Accidents Act — ^An apphea 
tion for leave to file a suit, under the Fatal 
Acadents Act, in forma pauperts which 
does not stale the full particulars of the be 
ncfiaaries as reqlired by S 3 of the Act, is 
liable to be rejected 59 C L J 394=1934 




The Civil Court KIanual (Imperial Acts). 

i[* * * ]Ever>’ such action or suit shall be for the benefit of the wife, 

husband, parent and child» if any, of the person whose death shall have been so 
caused, and shall be brought by and in the name of the executor, administrator 
or representative of the person deceased; 

and in every such action the Court may give such damages as it may 
think proportioned to the loss resulting from such death to the parties respec- 
tively, for ^\hom and for whose beneht such action shall be brought; and tlie 
amount so recovered, after deducting all costs and expenses, including the costs 
not recovered from the defendant, shall be divided amongst the beforemcn- 
tioned parties, or any of them, m such shares as the Court by its judgment or 
decree shall direct 


LEG. REF. 

The words "And it is enacted further that" 
were repealed by Act X of 1914, Sch. II. 

NOTES. 

wall fails to carry out the necessary repairs 
which are required, allowing to get into a 
serious defective condition, he fails to use 
ordinary care and skill, and is guilty of a 
breach of duty and neglect. If as a result 
the wall falls and cause death to persons 
using a public latrine built against the wall 
and adjoining it, the oivner of the wall is 
liable m damages to the isife, husband or 
children of the persons killed under S 1 of 
the Act. 1937 M.W N. 921=46 L.W. 452 
=I L R. (1938) Mad. 233=1938 Mad. 117. 
Liability for damages under — Mbtor car — 
Accident causing death— Mortgagee without 
possession of car not liable be not being its 
"owner" 1935 B 333=159 I C 363=s37 
Bom L R 410 

COMPENSATIOX — FuNESAL EXPENSES — 
funeral expenses and expenses allegded to 
have been incurred in the Police Court can 
not be recovered m an action under the Act 
61 C. 480=38 C W N 520=1934 C 655. 

Who can Institute Suit— Scale of Com- 
pensation — “Representative”, meaning of 
5<re 28 M. 479=a5 M.L J. 363. The word 
"representative" in the Act has a special 
meaning of its own. It has not the same 
mamng as "legal reprcsentati^’«” in the C. 
P. Code. It means and includes all or any of 
the persons for whose benefit a suit under the 
Act could be maintained It is not a sur- 
plusage in the case of Europeans and Eura- 
sians and where there is no executor or ad- 
ministrator, the wife and children are entit- 
led to mamtam the actioru 38 C.W.N. 520 
C. 480=1934 C 655 Court has powers 
to divide damage claimed and award between 
some only of the parties for whose benefit 
the claim is made. 1922 C 317 Compensation 
for death caused by railway accident— 
Discretionary with Court m apportioning 
among relatives — Circumstances to be taken 
into consideration — "Child’ — Meaning. 22 
I.C. 846=52 P.R. 1914 For purposes of 
awarding compensation under this section a 
son adopted after the death of the deceased 
IS not a "child” within the meaning of the 
section (/buf.) A coparcener of the deceased 
man is not enUtled to compensation under 
wt Act. Compensation should be awarded 


looking to Uie members of the family of the 
deceased 105 P R. 1915=32 I.C. 18. See 
also 70 M.L.J. 155, In a claim for damages 
under the Act the reasonable expectation of 
pecuniary advantage by the relatives remain- 
ing alue may be t^en into account by a jury 
and damages assessed as the probable pecu- 
niary loss thereby occasioned 69 LC. 854 
Landlord and tenant — Dwelling house in a bad. 
state of repair— Licence to the privies— 
Privy portion collapsing— Tenant killed— 
Right of heirs to sue for damages 29 
Bom L R. 78 The fact that the deceased m 
some way provoked the quarrel as a result 
of which he died, is immaterial so far 
gards the claim for damages under the Act 
IS concerned, (/bid.) The test of injury 
under this section, is not the legal Iiabili& 
alone, but the reasonable expectation of 
pecuniary advantage by the deceased’s re- 
mimmg alive 112 P.R. 1913=20 I.C. 425. 
The reasonableness of the expectation is 
largely founded upon a record of pecuniap 
benefit received in the past and there must be 
something more than a mere speculation m 
the future (/buf ) (16 B. 254, Expl.). See 
also 1 A 60 Nothing can be allowed to the 
survivors as compensation for mental suffer 
mg See 4 M L T 238 and cases referred 
to therein 1927 A 684. Effect of contnbu- 
tory negligence See 85 P.R. 1894 In ejti 
mating the amount of damages to be awaraeo 
m an action under the Act, the Court must 
take into account all the arcumstanccs whicn 
are material for considering the pecuniary 
loss sustained The Court must view 
matter broadly. 52 C 602=89 I C 679== 
1925 C 893 Death caused by negligence oi 
Railway — Legal representatives — Suit f®J 
loss of currency notes in possession ot 
deceased — Maintainability. 6 L 451=90 I C. 
1026=1925 L. 636.. 

Plmni — Avebments in. — A plaint m a suit 
under the Act has to be very carefully drawri 
and should give full particulars of the ^r* 
son or persons for whom or on whose behall 
the action has been brought and of the 
mture of the claim in respect of ^"icn 
damages are sought to be recovered 61^* 
480=38 C. W. N. S20='1934 C. 655. See 
also 38 C.W.N 551=1934 C 632=59 C L. 

J. 391. If all the persons for whose benefit 
the suit should have been brought are the 
plaintiffs and no further action can be brpngut 




1 nr I rTfrtAL Coitt Act or 1937) 


"I 


Ml 


SfTt n fc ll an 
it lrrmic>i 


2 rrmidcil atnajs lhal not more than one action 
u t tn r r 'u t *hall l^c l»rDu;;}it for, and in respect of the same 
•ufijcct maitcT of complaint : 

rroMdctl that in am «uch action or «uiU the cxcaitor, administrator or 
rcprc'cntainc of Ihc «lc<ct«ctl maj insert a claim for 
Oiin an 1 rrctncfj any i>ccuniir} to the c<tatc of the 

ru> t< rffStrd dccca^ol iKca^mncd l*j such uronpful act, neglect or 

default, which *um, wlicn rccmefcil »hall f>c dcemccl part of the assets of the 
c'lUc of the dccca<c<l 

t Tlic phint in anj ^ucll action «r 'Uit <ln!I gitc a full particuhr of the 
person or persons for whom, or on whose behalf, 
riairufi shall dclotr par- juch action of suit shall be brought, and of the 
tjoiiars, etc mturc of the claim in respect of which damages shall 

be sought to be rccmcrctf 

A The following words and expressions arc intended to have the meaning 

Ir.cT,rmuon dTu-c So far as su^ 

meanings arc not cxciudcsl hj the context or b> the 
nature of the subject nnllcr, lint is to <a> *|* • •] the word “person" shall 
appl) to bodies politic and corponie, and the word ‘parent" shall include 
father and mother* and grindfaihcr and grandmother, and the word “child" 
shall include son and daughter and grindson and grand-daughter and step- 
son and step-daughter 


THE FEDERAL COURT ACT (XXV OF 1937) 

I7th October, 1937 

An Act to f/«po:ier the Federal Court to make rules for re.gulating the 
sennee of processes issued by the Court 

WiiEKLAs It is expedient to confer upon the Federal Court a supplemental 
power which is necessary for the purpose of enabling the Court more effectively 


LEG RLr 

*The words “and that eico such action 
shall be brought within twehe calendar 
months after the death of such deceased 
person" were repealed by the LittwUlion Act 
(IX of 1871) For limitation, see now the 
Indian Limitation Act (IX of 1908) 

* Certain words repealed by Act X of 1914 

* Step father and Step-mother are designed 
W ormUed 

NOTES 

in respect of the same subject matter of the 
complaint the purpose of the Act is served 
So a suit by the wife and children is m order 
even if it is expressed to be for the benefit 
of the wife alone, where the children have 
agreed to forego their claim to compensa 
tion 61 C 480=38 C W N 520=1934 C 
655 Suit for damages against several 
wrong-doers—No joint tort — ^Jomt decree 
against all is justified See I L R (1939) 
Had 306=(1939) 1 M L J 143=1939 M 
261=1938 M W N 1241 
Scale o? Costs roa Pleader in case -where 
damages are awarded under this Act see 52 
C 602=89 I C 679=1925 C 893 
Secs 1 and 2 ~The cause of action for a 
suit under the Act is the loss resUtmg to the 
plamtifls from the death of the deceased 
and “loss" means the loss of pecuniary bene 
fit which the plaintiffs would have got from 
the deceased if he had not died The actioa 
IS purely compensatory, and plaintiffs are 
C CM -331 


entitled to compensation in respect of their 
reasonable expectation of the value of the 
services of the deceased wbeh have been 
tost to them for e\cr 193a fi 333=37 Bom 
L R 410=159 1 C 363 

Sec 2 —Act does not create fresh liability 
but only provides procedure for enforcing 
the liability under the ordinary law 6 L 
451=90 1 C 1026=I92a L 636 The section 
has no application to a suit instituted against 
the wroi g doer 23 M L J 255=17 I C 
226 (13 B 677 , 28 M 487, Foil ) 

Sec 3 Plaint — (Intents or— Parti 

cuLAxs — The plaint m a suit under the Act 
should not only give full particulars of the 
person or persons for whose benefit or on 
whose behalf the suit is brought, but also 
the particulars of the nature of the loss 
for which damages arc claimed 1935 B 333 
=159 I C 363=37 Bom L R 410 The 
failure to give particulars of all the beneff 
cianes in a suit for a claim under the Fatal 
Accidents Act is defective m form 38 C 
\V N Kl=59 C L J 391=1934 C. 632 See 
also 61 C 480=1934 C 655=151 I C 680 

pAUPEa APPLICATION FOR LEAVE TO SUE 
uHSER Fatal Accidents Act — ^An apphea 
tioD for leave to file a suit under the Fatal 
Accidents Act, xn forma pauperis which 
does not state the full particulars of the be- 
n^ciartes as reqhred by S 3 of the Act, is 
liable to be rejected. 59 C L J, 394=1934 
C. 712. 
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to exercise the jurisdiction conferred upon it by or under the Government of 
India Act, 1935, It is hereby enacted as follows* — 

1 This Act may be called The Federal 
Short title 1937 

2 The Federal Court may make rules for regulating the service of pro- 
cesses issued by the Court, including rules rcquinng 
Power of r ederal Court High Court from which an appeal has been pre 
to make rules fcrrcd to the Federal Court to serve any process 

Issued bj the Federal Court in connection with that appeal 


THE FEDERAL COURT ACT (XXI OF 1941). 

PREFATORY NOTE STATEMENT OF OBJECTS AND REASONS —The 
Government oi India (Adaptation of Laws) Order, 1937, added Ss 111*A and 0 45, 
r 17 to the Civil Proceure Code thereby made the procedure of Privy Council Appeals 
applicable to Federal Court Appeals The aforesaid procedure is cumbersome and dilatory, 
menat for appt ils to a Court six thousand miles away and should not be applicable to 
a Court of appeal situated in India Moreover, the addision of these provisions to the 
Civil Procedure Code have derogated from the powers of the Federal Coure to regulate 
its ow'n practice and procedure under secuon 214 of the Govemmant of India Act and 
has been commented on unfavourabh b> the Federal Court m its decision in case N® 
of 1939, Lachmeshv/ar Prasad Shukul v Basdeo Chaudhury It i$ desirable therefore 
both from the points of view of simplif>ing procedure m Federal Court Appeals and 
restoring to the Federal Court its powers to regulate practice and pocedurc 
that the new additions to the Cml Procedure Code should cease to be operative 
(Fort St Geo GagHtc, Part III dated iSth April, p 119) , 

[2(>th November, 1941 

An Act to empower the Federal Court to make mles for regvloUng the presen- 
taUon of appeals lytng to that Court 

Whereas it is expedient to empower the Federal Court to make rules for 
regulating the presentation of appeals lying to that Court, and for that purpose 
to repeal those provisions of the Code of Civil Procedure. 1906, which now 
regulate that matter, 

It IS hereby enacted as follows — 

Short title and commence- 1 (1) This Act may be called The Federal 

ment CoURT ACT, 1941 


(2) It shall come into force on such date as the Central Government may, 
by notification m the Official Gazette, appoint 

Repeal of section lll-A 2 Section Ill-A of the Code of Civil Proce- 

V of 1908 Schedule to the said Code shall be omitted 

3 The Federal Court may, with the approval of the Governor-General m 
his discretion, make rules for regulating the presenta- 
Povver of Federal Court and prosecution of appeals lying to that Court, 

to make ru es including rules relating to the furnishing of security 

for costs, the proceedings, if any, to be had m High Courts m connection 
with such appeals, and the preparation and transmission to the Federal Court 
of the records in such appeals 


THE INDIAN FINANCE ACT (V OF 1928 ) 

[Repealed by Act VIII of 1930 ] 


THE INDIAN FINANCE ACT (VI OF 1929.) 

[Repealed by Act XXXII of 1934 Sch III] 


NOTES 

Set 1938 P.W N. 582, 1938 P.W N. 609, 


SFedLJ 67=1940 M W .N 1197,1940 
F.C, 26. 



Sen J Tnr 1 inascf Act (W or 1930) 

THE INDIAN TINANCE ACT (XV OF 1930) 
erded Uts \ \ \tt it/ 1934 and A \ of 1937 ) 

(28//I MarcK 1930 

Wn Act •(* * •) to fix rates of tneeme tar |’* * •] 

Wnrst^v It u cxpciliciit *|* *j *|* •) lo fix ntes ol income tax It is 
herd j enacted as follous — 

Short iitk extent and 1 (I) Tins Act ma) be called Tul IndiaW 

duration • I |^A^C^ AcT 1930 

(2) It extends to the whole of Hnltsh India tncludinj^ British Baluchis 
tan and the Sonthal I’arpinas 

(3) [Omitted by Act \\ of 1937J 

2 (0>«i//f<f fcj Act Wo/ 1937| 

3 [Otmited by Act Wo/ 1937J 

4 i\mendmcnt of Schetlulcs II and III to Act VIII of 1894 [Omitted 
Act \\\II of 19341 

4-A Amendment of SchctIuIc II Act \III of 1894 [Omitted by Act 
XXMI of 1934] 

5 [OMiittcif by Wet XX of 19371 

G (1) Income tax for the >car bcfiinninj; on the I«t daj of Apnl 1930 
IncoinMax and super *hall be charged at the rates speafied m Part I of 
tax the TIutd Schedule 

(2) The ntes of super tux for the >car bcginnin^j on the 1st day of 
April 1930 shall for the purposes of section 55 of the Indian Income tax Act 
1922 be those specified m Part II of the Third Schedule 

(3) For the pufpo«es of the Third Schedule total income means total 
income as determined for the purposes of income tax or super tax as the 
case ma) be in accordance with the pro\]sions of the Indian Income tax 
Act 1922 

7 [Onittcd by Act XX of 1937 1 

8 [Omitted by Act XX of 1937 1 

9 [Oi lifted by Act XX of 1937 1 

SCHEDULE I 

[Omitted by Act XXXII of 1934 ] 

SCHEDULE II 

Schedule to be inserted in the Indian Post Office Act 1898 
[Omitted by Act XX of 1937 ] 

(i'ee section 5 ] 

SCHEDULE III 

section 6 ] 

PART I 

Rates of Income tax 

A In the case of every ind vtdual Hindu undivided fam ly un Rate 

reg stered firm and other assoaaUon ol ind viduais not 
be ng a reg stered firm or a company — 

\Shen the total income is less than Rs 2000 Ml 

(2) When the toUl income is Rs 2000 or upwards but is Five p es m the rupe 

less than Rs 5000 y y 

(3) When the total ncomc is Rs 5 000 or upwards but is Six o es m the rupee 

less than Rs 10 000 

(4) When the total income is Rs 10000 or upwards, but is N ne p es in the rupee 

less than Rs 15000 

(5) When the loUl income is Rs 15000 or upwards but is Ten p es m the rupee 

less than Rs 20 000 

(6) When the total income is Rs 20000 or upwards but is One anna and one p e 

less than Rs 30 000 in the rupee 

(7) When the total income is Rs 30000 or upwards but is One anna and four pies 

less than Rs 4QXXX) m the rupee 

LEG REF of S 1 and Ss 2 3 S 7 8 9 and Sch 11 

t Omitted Act XX of 1937 sub-S (3) omitted by Act XX of 1937 
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(Sea 


(8> When iht total income is 40QQ0 or upwards 


B 


In the case of cver> company 
total income 


and registered firm whatever its 

PART II 


Rates op Super tax 

In respect of the excess over fiftj thousand rupees of total in 
come— 

(a) in the case o! every company 

(0 m respect of the first twenty five thousand rupees of 
the excess 

(ii) for every rupee of the next twenty five thousand 
rupees of such excess 

(fc) in the case of every individual unregistered firm and 
other association o! individuals not being a rcgistcicd 
firm or a company, for every rupee of the first fifty 
thousand rupees of such excess 
(r) m the case of every individual, Hindu undivided family, 
unregistered firm and other association of individuals 
not being a registered firm or a conipan;> — 

(0 for every rupee of the second fifty thousand rupees 
of such excess 

(n) for every rupee of the next fifty thousand rupees 
of such excess 

(ill) for every rupee of the next fifty thousand rupees 
of such excess 

(iv) or every rupee of the next fifty thousand rupees 
of such excess 

(v) for every rupee of the next fifty thousand rupees 
of such excess 

(fi) for every rupee of the next fifty thousand rupees 
of such excess 

(w) for every rupee of the next fifty thousand rupees 
of such excess 

(nil) for every rupee of the next fifty thousand rupees 
of such excess 

(ix) for every rupee of the next fifty thousand rupees 
of such excess 

(v) for every rupee of the remainder of the excess 


One anna and seven 
pies m the rupee 
One anna and seven 
pies m the rupee 


Rate 

One anna en tlic rupee 
Ntl 

One anna and one pie 
in the rupee 
One anna and one pie 
in the rupee 


One anna and seven 
pies m the rupee 
Two annas and one p e 
in the rupee 
Two annas and seven 
pies in the rupee 
Three annas and on* 
pie uj the rupee 
Three annas and seven 
pies IB the rupee 
Four annas and one 
pie in the rupee 
rour annas and seven 
pies m the rupee 
Five annas and one 
pie in the rupee 
Five annas and seven 
pies m the rupee 
Six annas and one 
pie in the rupee 


THE INDIAN FINANCE ACT ( 1931 ) 

[N B —Amended by the Indian Finance (Supplementary and Extendme Act 1931 
Act XXVIII of 1933, Act XXXII of 191M and Act XX of 1937 f 

PREFATORY NOTE —The necessity for the passing of this Act has been explained 

as lollows in the Statement of Objects and Reasons 

The object of this Bill is to continue certain provisions of the Indian Finance Act, 
1930 which would otherwise cease to have effect from the 1st April 1930 and to provide 
the additional resources referred to in my speech mtroducing the budget for 1931-32 by 
varying the existing scale of customs duties excise duties income tax and super tax 

2 Clauses 2 5 and 9 provide for the contmnance, for a further period of one year 
of the existing provisions regarding salt duty inland postage rates and the credit to 
revenue of interest on securities forming part of the Paper Currency Reserve 

3 Causes 3 and 4 seek to vary the customs duties on the lines indicated m paia 
graphs 61 to 67 of my budget speech The exact variations m the tariff have been detailed 
m Schedules I and II 

4 Causes 6 8 and 10 tespecUvely provide for increases in the exercise duties on 
motor spirit kerosene and silver, corresponduig to the increases in the customs duties on 
the same articles 

5 Cause 7 provides for the continuance for another year of the levy of income 
tax and super tax with the alterations as to rates mentioned in paragraphs 69 and 70 of 
my budget speech 

6 A comparison between the existing and the proposed rates and the estimated 
finanual effect of the aUerations in each case will be found m the Financial Secretary J 
Explanatory Memorandum — Staiemenf of Objects and Reasons 
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Thk ris’AKCT Act, 1931 


An Art '1* • •] to fix n!c< of income tax nnd ^ui>cr-tix *(* • •] 

\Vifri.r^A jt cxpctlicnl ’(• • *] to fix ntes of income tix nnd «upcr*tax 
M* • *1. It i< liereln enacted fotlom< — 

MV anri ttifnf I (I) Tim Act mi) 1)C ci»ed Tnr 7 \wan 

I INANCT Act, 1931 

(2) It extend' to the whole of Ilnti'h Imln including Unli'h Biltichi'- 
tan and the ‘^nntlnl Pirt^nni 

2 \OinUtf(i h\ Act \X r>f 1*117 ] 

1 Amendment of Schedule II to Act VIII of 1891 [RctfolcH h\ Act 
XWfl of 1914 S(h III 1 

4 Additional cu'tnm' ilutir' IRrf-fahd I'\ dc/ A \ A// o/ 1934 ] 
JOmituJ h3 Aft A A* of 1917 | 

6 \Omuted b\ let X\ of l<i%7 \ 

7 ( n Income tax for the j ear beptnnmj; on the 

IneoTTieux anl Mi^fr l<t <hj of April 1911 'hall bc charpcd at the rates 
'pecifieil in Part I of the Fourth Schedule 
(21 The rates of super tax for the \ear liepinninp on the Isl da> of 
April 1931 shall for the purposes of S 5^ of the Indian Income tax Act, 1922, 
be those specified in Pan II of the Foiirth Schedule 

(3) For the purposes of the Foiirth Sche^Julc “total income" means total 
income as dcterrmneil for the purposes of income tax or super-tax as the case 
ma> be m accordanee wath the prosisions of the Indian Income tax Act 1922 

8 rOnnttfd by Aft XX of 19371 

9 [Omitted M /fet A'A' 0 / 19371 

10 [Omitted by Act XX of 1937 1 

SCHEDULE I 

[Reffolfd bv Act XXXII of 1934 ] 

SCHEDULE II 

[Repccilfd bs Act XXXII of 1934 Sch III 1 
SCHEDULE III 
[Omitted bv Act XX of 1937 ] 

SCHEDULE IV 
[S'ee section 7 ] 

PART I 

Rates of Income-tax 

A In the case of every ind vidaal Jlmdu undivided famil} 
unregistered firm and other association of individuals no't 
beme a resistered firm or a compinv— 

(1) ^Vhen the total income is less lhan Rs 2000 

(2) When the total income is Rs 2000 or upwards but is Ie«5 

than Rs 5000 

(3) ^Vhe^ the total income is Rs 5000 or upwards but is less 

than Rs 10 000 

(4) ^Vhen the to*al income is Rs 10000 or upwards but is less 

lhan Rs 15 000 

(5) ^Vhen the total income is Rs 15000 or upwards but is less 

than Rs 20000 

(6) When the total income is Rs 20000 or upwards but is less 

than Rs 30 000 

(7) When the tf7*a1 income is Rs 30000 or upwards but is less 

than Rs 40 000 

(8) When the total income is Rs 40 000 or upwards but is less 

than Rs 1 00 000 

(9) When the total income is Rs 1 00 000 or upw'ards 


whatever its 


Rats 

Nil 

Six pies m the rupee 

Nine pies m the rnp'c 

One anna m the rupee 

One anna and four pies 
in the rupee 
One anna and seven 
pies in the rupee 
One anna and eleven 
pies in the rupee 
Two annas and one 
pie m the rupee 
Two annas and two 
pies in the rupee 
Two annas and two 
p es m the rupee 


LEG REF 

•» Omitted by Act XX of 1937 
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PART n 

Rates of Sons tax 

In respect of the excess over thirty thousand rupees of total in 
come — 

(1) in the case of every company'— 

(<j) in respect of the first twenty^ thousand rupees of «gch 
excess 

(b) for every rupee of the remainder of sudi excess 

(2) (o) m the case of every Hindu undivided family — 

(i) in respect of the first forty five thousand rupees of 
such excess 

(i») for every rupee of the next tuerrfyfisc thousand 
rupees of such excess 

(fc) in the case of every individual unregistered firm and 
other association of individuals not being a registered 
firm or a company — 

(t) for every rupee of tlic first twenty thousand rupees of 

such excess 

(h) for every rupee of the next fif^ thousand rupees of 
such excess 

(c) in the case of every individual, Hindu undvided family ■ 

unregistered firm and other association of tndivi 
duals not being a registered firm or a company — 
(i) for every rupee of the next fifty thousand rupees of 
such excess 

(ti) for every rupee of the next fifty thousand rupees of 
such excess 

(m) for every rupee of the next fifty thousand rupees of 
such excess 

(if) for every rupee of the next fifty thousand rupees of 
such excess 

(u) for every rupee of the next fifty thou<and rupees of 

such excess 

(ts) for every rupee of the next fifty thousand rupees of 
such excess 

(mi) for every rupee of the next fifty thousand rupees of 
sueh excess 

(mi) for every rupee of the next fifty thousand rupees of 
such excess 

(u) for every rupee of the next fifty thousand rupees of 
such excess 

(x) for everv rupee of the remainder of such excess 


Rate 

N(l 

One anna in the rupee 
Nil 


One anna and three 
pies in the rupee 


Nin- pics in the pupee 

One anna and three 
pies in the rupee 


One anna and nine p>ci 
in the rupee 
Two annas and lorte 
pies in the rupee 
Two annas and nme 
pics m the rupee 
Three annas and three 
pies m the rupee 
Three annas and nine 
pies in the 

Four annas and three 
pies in the rupee 
Four annas and nine 
pies in the rupee 
Five annas and three 
pies m the rupee 
Five annas and nin® 
p es m the rupee 
Six annas and three 
p cs in the rupee 


THE INDIAN FINANCE (SUPPLEMENTARY AND EXTENDING) 
ACT, 1931 

[N B —Amended by Act IV of 1932 Act IX of 1934, Act XXXII of 1934 
Act XX of 1937 , see also Act XVI of 1940 and Criminal Law Amendment Act 
1935] 

[28f/i November, 1931 

An Act to supplement the Indtaan Finance Act, 1931 and to extend the operation 
of Us temporary provisions 

Whereas it is expedient to supplement the Indian Finance Act 1931' 
and to extend the operation of its temporary provisions to the financial year 
beginning on the 1st April, 1932 It is hereby enacted as follows — 

Short title ^ called The Indian Finance 

(Supplementary and Extending) Act, 1931 
2 The operation of section 2 of the Indian Finance Act 1931, fixing the 

Extension 10 the next rate of salt duty for the year beginning on the W 

financial year of the opera April 1931 of section 5 of the said Act and the 
tion of the temporary-pro- Schedule thereto as amended by secfionj5 of_ this 
Act fixing mland postage rates for the said year , and 
’ ^ of section 7 of the said Act and the Fourth Schedule 
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thereto a' amen !c<l I ) »cction< /» 8 and ® of this Act Tixinp mtes of income tax 
and sujKrtix for the said )car « hcicln cxtcndctl to the 31<t da\ of March. 
1933 

3 Amen Imcnl of the Scctm I Sclicilulc to the Indian Tariff Act 1694 and 

the Indian Finance Act in^I Is /let WXII of 1934 Sch III ) 

4 Additional customs duties | Ac/'Ai/rd ^Ict \\\/f of 1931 Selt III ] 
^ Where an\ «alt motor <ptnl kcro<cne or silver charpcabic with duty 

... , , tinder the Indian Salt Act 18S2 or under the Motor 

ciw (Duttes) Act 1917 or under the Indian 

I inance Act 1922 or under the Silver (Fxcisc Dutj) 
\ct 1930 or under anj of the <aid Art< read with an> other enactment 
or with anj notification of the Central Government for the time being in 
force i< a‘isesteil to dut) there <hall lie levied and collected as an addition to 
and in the <amc manner a« the total an oiint <o chargeable a sum equal to one 
quarter of such total amount 

6 by /let A\ of 1937 ) 

' (I) In Pin I of SclicduIclV ID the Indian 

total income liable to m- » • 

come tax Finance \ct 1931 for the item — 

“When the Iital income ii let* than R« 2C00 " 

The following shall be substituted namel) — 

“When the total income ti R* 1 000 or u^wa^<li but is Four pics m ihe 

less than R* 2 000 

Provided that for the )car bepnning on the first day of Apnl 1931, the 
rate chargeable on anj such total income shall be two pics m the rupee only 

(2) For the purpose of assessing and collecting the tax imposed bj the 
proviso to sub section (l)e— , 

(<j) the Indian Income tax Act 1922 shall be deemed to be subject to 
the adantatinns set out m Part I of Schetlule II to this Act and 
(f») the Central Board of Revenue may make rules— 

(1) making such further adaptations in the Indian Income tax Act 
1922 as ma> seem to it to be necessary to secure that the tax shall be equitably 
levied and 

(ii) regulating the procedure of mcome tax authorities in securing the 
assessment and collection of the tax and the granting of refunds arising there 
from 

*[(3) For the purpose of assessing and collecting the taxes imposed b> 
sub-section (1) the Indian Income tax Act 1922 shall be deemed to be 
subject to the adapfations set out wj Part J A of Schedule II to this Act j 

8 (1) In respect of the year beginning on the 

Additional income lax ^,. 5 ^ April 1931 each rate of income tax and 

■" SJedule IV 

Finance Act 1931 excluding the rate imposed by 
section 7 shall be mcreased-by one eighth of its amount 

(2) For the purpose of assessing and collecting the additional tax im 
posed by sub section ( 1 ) — 

(0) the Indian Income tax Act 1922 shall be deemed to be subject to 
the adaptations «et out in Part II of Schedule II to this Act and 

(i») the Central Board of Revenue may make rules — 

(1) making such further adaptations in the Indian Income tax Act 1922 
as may seem to it to be nccessajy to secure that the additional tax shall be 
equitably levied and 

(u) regulating the procedure of income tax authorities in securing the 
assessment and collection of the tax and the granting of refunds ansmg there 
from 


LEG REF of 1&32 

* Sub S (3) of S 7 inserted by Act IV 
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9 In respect of the year beginning on the first day of April, 1932, each 

rate of income tax and super-tax specified m 
Additional income tax Schedule IV to the Indnn Finance Act, I93I» 
excIudmK the rale imposed by S 7, shall be m- 
creased b> one-fourth of its amount 

10 [Omxtted b\ Act XX of 1937 ] 

SCHEDULE I 

[Repealed &v ^ct XXXII of 1934 ] 

SCHEDULE n 

Adnf'taUoM of the Indian Income lat Act 1922 
Part T 

(See seetiOTi 7 ) 

Adaptations for the assessment and eolleetton of mcome tat tn the current fnancial year 
on total tncomes of Rs t 000 atid uptiard and less than Rs 2000 

1 For the purposes of the proviso to sob section (2) of S 18 of the Indian Income 
tax Act 1922, any person responsible for pajing any income less than Rs 2000 chargeable 
under the head * Salaries shall be deemed to hive failed to deduct income tax at the time 
of making all payments made before the commencement of this Act and such person may 
make the adjustments permitted by that proviso 

2 Notwithstanding that the Income lax Officer has assessed the total income of an 
assessee under S 23 of the Indian Income tax Act, 1922 and has found that nothing is pay 
able thereon he may proceed to determine the sum payable by such assessee by ot 
S 7 of this Act, ard such sum shall foi the purposes of the Indian Income tax Act 19 -a 
be deemed to be a sum determined under S 23 of that ^ct 


• IPawtI a 
(Sec sectum 7 ) 

Adaptations to provide for the summary essessi ent of such weomes , 

1 The Income tax Offeer may save where he has served a notice under sub* 
section (2) of section 22 of the Indian Income tax Act 1922 make a summary assessment 
of the income of an assessee to the best of his judgment and shall sene on the assessee 
a notice of demand m a form to be prescribed by the Central Beard of Reienue and such 
notice shall be deemed to be a notice of demand under section 29 of that Act 

2 Any assessee in respect of whom such summary assessment has been made may 

within thirty days of receipt of the notice of demand make an application to the Inc^* 
tax Officer for the cancellation or revision of the assessment and the Income tax Officer 
shall after examining any accounts and documents and 1 earing any evidence which 
assessee mav produce and such other evidence as the Income fax Officer may require 
detcTimne by order in writing the amount of the lax if any payable by the assessee ana 
such determination shall be final . 

Provided that if any assessee making such application files therewith a rct'^n “t 
his income under sub section (2) of section 22 of the Ind an Income tax Act 1922 the 
aj plication shall be deen cd to be a rcttin under that sub section and shall be dealt with ac 
cordingly . 

3 A copy o! an order under paragraph 2 shall be served on the assessee 

It relates and shall be deemed to be a notice of demand under section 29 of the Ind 
Income tax Act, 1922 

4 The above procedure shall apply also to the assessment and collection during 
the financial year 1932 33 o! incomes of Rs 1 000 and upward and less than Rs 2000 whii: 
have escaped assessment m the financial year 1931 32 ] 


Part II 

(See section 8 ) 

Adaptations for the assessment and collectton of addiUonal vneome tax and super tax 

m the current financial year , 

1 For the purposes of the proviso to sub section (2) of S 18 of the Indian in 
come fax Act, 1922 any person responsible for paying any income chargeable under the 
head Salaries shall be deemed to have made a deficient deduction m respect of the 
tional income tax imposed by S 8 of this Act at the time of making all payments maa 
before the commencement of this Act and such person may make the adjustments per 
mitted by that proviso 

2 Notwithstanding that the Income tax Officer has assessed the total income oi 
assessee and has determined the sum payable thereon under section 23 of the Ind an 
come tax Act, J922 he may proceed to detemnne the further sum payable by such a s5ess_ 

lEG REF 

»F«t I A insetted hy Aetiv tif 1933 
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by nrttic <if frclion 8 of tbi« Att, ami lucb forthfr »uni shall for the purposes of the 
injiaa Income tax Act, 192^ be deemed to be a lun determined under section ^ of that 
Art 


This Bill has l>efn comtnied to by the Omnal of ^taie 

^ H. MOVCRinr SMITH. 

T>f2//li NotCfihrr, 1931. 

Prtndent, Cotmal of Stole 


I assent to this Dill 


The ZS^th Ko'vuthrr, 1931 


WILLINGDON, 

t'« eros flrtd (jooeritor Gerurai 


This Act lias been made bs me as Oosemor General under the proMsions of section 
(i7 B of the Government of India Act 

WIU INGDON, 

The Z?th Ko' ember, 1931 JVerey and Co‘ etnor Geeierot 


WiiciEAS I Freeman, Earl of WllinRilon. am of omnion that a state of emerjjencv 
exists Vihich justifies the diTection tiy me that the Indian Fmsncc (Suppltmentary and Ex- 
IcndiUK) Act, 1931, beins; an Act made by me under the prosisions of S 67 B of the Govern 
ment of India Act, shall come into operation forthwith, 

Now, TitntETOBE, in exercise of the power conferred by the proviso to sub section (2) 
of that section. 1 do hereby direct accordingU 

The 2S.thNot ember. WILLINGDON. 

Vteeroi and Governor-General 


THE INDIAN FINANCE (SUPPLEMENTARY AND EXTENDING) 
AMENDMENT ACT (IV OF 1932) 

[5th March 1932 

[An Act to amend the fttdtait Ftnance (Suf'f’Icmcntory and Extending) Ad, 
1931, for a cerfam purpose ] 

(Omt»c<i by Act XX of 1937 ] 


Short title and extent 


THE INDIAN FINANCE ACT (VII OF 1933.) 

IN B -^Amended by Acts XXX// of J934 and XX to/ 19370 

[3ljf March. 1933 

An Act ‘I* * *1 to fix ralc.s of tneome tax and super-tax [• * 

Whereas it is expedient *[* * * • • *] to fix rates of income- 

tax and super tax, *[* • * *] It is hereby enacted as follows — 

I (1) This Act may be called The Indian 
Finance Act, 1933 
(2) It extends to the whole of British India including British 
Baluchistan and the Sonthal Parganas 

2 [Omitted by Act XX b/ 1937 J 

3 Amendment of Schedule II to Act VIII of 1894 [Omitted by Act 
XXXII of 1934, Sch III 1 

4 [Omitted by Act XX of 1937 ] 

5 (1) Income tax for the year beginning on the 1st day of Apnl> 1933, 

shall be charged at the rates specified m Part I of the 
Income tax and super- Second Schedule, increased m each case, except m 
the case of total incomes of less than two thousand 
rupees, by one-fourth of the amount of the rate 

(2) The rates of super tax for the year beginning on the 1st day of 
April 1933» shall, for the purposes of section SS of the Indian Income-tax 

LET. REF 

^ Omitted by Act XX of 1937 


CCM-332 
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^ Act, 1922, be those specified in Part 11 of the Second Schedule, increased 
in each case by one-fourth of the amount of the rate 

(3) For the purposes of the Second Schedule “total income” means 
total income as determined for the purposes of income-tax or super^tax, as 
the case may be> in accordance with the provisions of the Indian Income- 
tax Act, 1922 

(4) For the purpose of assessing and collecting income-tax on total 
incomes of less than two thousand rupees the Indian Income-tax Act, 1922- 
ihall be deemed to be subject to the adaptations set out in Part III of the 
Second Schedule 

6 [Ovuttcd hy Aci XX of 1937 ] 

SCHEDULE r 

Schedule lo df Insfjtted in the Indian Po^t OrncE Act, 1898 

sechon A ) 

THE FIRST SCHEDULE {Omitted 6v Act X\ of 1937 ) 

SCHEDULE II 
^ [See section 5 1 

PART T 

Rates or Income-tax 

A. In the case of every individual, Hindu undivided family, 
unregistered firm and other association of individuals 
not being a registered firm or a compan)— 

(1) when the total income is Rs 1 000 or up\%ards. but js 

less than Rs 1.S00 

Rate 

Two pies in the mP*® 
(Provided that for the 
purpose of any ****** 
ment to be made for the 
year ending 31st March 
19W, the rate of income 
tax applicable to 
part of the total income 
of an assessee as is deriv 
ed from salaries or from 
interest on securities pa>“ 
in the financial jeat^ 

1932 33 shall be four pie* 
m the rupee, and for the 
purposes of refunds 
under sub section (1) ®'’ 
sub-section (3) of ***' 
tion 48 in respect of div' 
dends declared m the 
year ending 31st March 

1933 or of payments 
made in the said >ear ot 
interest on securities or 
salaries, the rate apph 

' ' cable to the total income 

of the person claiming 
refund shall be at the 
rate of four pies ) 

(2) When the total income is Rs 1,500 or upwards but is Four pies in the rupee 

less than Rs 2000 

(3) When the total income is Rs 2000 or upwards but is Six pies in the rupee 

less than Rs 5000 

(4) When the total income is Rs 5000 or upwards, but is Nine pies m the rupee 

less than Rs 10000 

(5) When the toUl income is Rs 10000 or upsvards but One anna in the rupee 

IS less than Rs 15000 - - 

(6) When the total is Rs. 15,000 or upwards, but is One anna and four pm* 

less than Rs. 20,000, ,n the rupee 
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(7) WTifn tVf Joisl infomf i« R« ZTiroQ ©r tii*wafd«, JtJt 

is1cMth*nRi V>OfV) 

(8) Wbrn tlic total incoTnt* ti R< VtOOO or tipnari!*, Inil 

Mlr.«t1ianR« 400(10 

(9) Wlicn lilt total inoomr i« R« 40000 or unirardl, Itit 

r»?f«tlianKi lOOOnO 

(10) \\l7Pn tlic total infomc i« R* lOOOOO nr ui*wardj 

n In thr ca»c of «^rr> compin% anl tr(;i>lrrrd firm, filial 
nrr itr total income 


One anna and «e>cn piei 
m the rupee 

One anna and eleven pica 
m the rupee 

Two annaa and one pie 
in the rupee , 

Two annaa and two piea in 
the rupee * 

Two annaa and two pies 
in the rupee 


PART It 

n/ Svftr fcir 

In rcapect of the exce»5 oaer thirta thouaard rupeea of total 
incoTne~ 

(1) in the caac of eaer) eompanj — 

(o) m reapett of the first Iwentj thouaand rupees of 
«uch excess 

(h) for eaera rupee of the remain 'er of such exccaa 

(2) (o) in the ease of e\erv Hindu undnided famil) — 

(s) m reapect of the fir«t forts fiae thousand 

rupees of sueh excess 

(lO for every rupee of the next twenty five 
thousand rupeea of aueh exee<s 
(M m the case of even individual unrefiKtered firm 
and other association of individuals not hein^ 
rejnstered firm or a company — 

(f) for every rupee of the first twentv thousand 
rupees of such excess 

(h) for ever) rupee of (he next fifty thousand 

rupees of sueh excess 

(c) m the case of everv individual Hindu undivided 
family unrcRistered firm and other association 
of individuals not beinR a rcRislercd firm or a 
company — 

(i) for every rupee of the next fifty thousand 

rupees of sueh excess 

(<i) for every rupee of the next fifty thousand 
rupees of such exce«$ 

(«i) for every rupee of the next fifty thousand 
rupees of aucli excess 

(»v) for every rupee of the next fifty thousand 
rupees of such excess 

(t) for every rupee of the next fifty thousand 

rupees of such excess 

(ts) for every rupee of the next fifty thousand 
rupees of such excess 

(rn) for every rupee of the next fifty thousand 
rupees of such excess 

(till) for every rupee of the next fifty thousand 
rupees of such excess 

(ir) for every rupee of the next fifty thousand 
rupees of such excess 

(x) for every rupee of the remainder of such 
excess 


ATif 

One anna in the rupee 

S’it 

One anna and three pies tn 
the rupee 


Vine pics in the rupee 

One anna and three pics in 
the nipee 


One anna and nine pics in 
the rupee 

Two anna and three pies 
in the rupee 

Two annas and nine pies in 
the rupee 

Three annas and three pies 
m the rupee 

Three annas and nine pies 
m the rupee 

Four annas and three pics 
in the rupee 

Four annas and nine pies in 
the rupee 

Five annas and three pies m 
the rupee 

Five annas and nine pies in 
the rupee 

Six annas and three pies in 
the rupee 


PART HI 

AdaptaUons of the Indian Income tax Art 1922 to provxde. for the summary assessments of 
tneome tax on total incomes of less than Rs 2000 

1 The Income tax Ofiiccr may, save vuliere he lias served a notice under sub section 
(2) of section 22 of the Indian Income tax Act 1922 make a summary assessment of the 
mcome of an assessee to the best of his judgment and shall serve on the assesses a notice 
of demand m a form to be prescribed by the Central Board of Revenue and such notice 
shall be deemed to be a notice of demand under S 29 of that Act 

2 Any assessee m respect of whom such summary assessment has been made may, 

within thirty days of receipt of the notice of demand make an application to the Income tax 
Officer for the cancellation or revision of the assessment and the Income tax Officer shall, 
after examining any accounts and documents and hearing any evidence which the assessee 
may produce -and •streh-other evidence as the Income tax Officer may require determine by 
order in writing the amount of the tax, tf any payable by the assessee and such determma* 
tion shall be final ■' t 
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Provided that if any asscssce making such appdication files therewith a return 
of his income under sub section (2) of S 22 of the Indian Income-tax Act 192Z, the 
applicatioti shall be deemed to be a return under that sub section and shall be dealt 
wth accordingly 

3 A copy of an order under paragraph 2 shall he served on the assessee to whom 
It relates and shall be deemed to be a notice of demand under S 29 of the Ind an Income 
tax Act, 1922 

4 The above procedure shall apply also to the assessment and collect on during the 
financial year 1933 34 of incomes of Rs 1000 and upward an I less than Rs 2000 which 
have escaped assessment in the financial year 1932 33 


THE INDIAN FINANCE ACT (IX OF 1934) 

— Amended by Acts XXXII of 1934 and XX of 1937 ) 

[29lhlfarch 1934 

An Act * * * ] to /far rates of income tax and supertax 

■[•••] 

Whereas it is expedient J* » • to fix rates of income tax and 
supertax '[* * * *] jt jg hereby enacted as follows ■ — 

p. . , 1 (1) This Act may be called The I^DIA^^ 

Short tttle and extent TlhANCE Act, 1934 

(2) It extends to the whole of British India including British Baluchistan 
and the Sonthal Pirganas 

Z I Omitted by Act XX of 1937 1 

3 [Repealed by Act XXXII of 1934 See 13 and Sch III ] 

4 [Omitted by Act XX of 1937 ] 

5 (1) Income tax for the >ear beginnmg on the 1st day of Apnl 19^ 

shall be chatted at the rates specified m Part I of th« 
Income-tax and si per Second Sch^ule increased in each case except in 
the case of total incomes of less than two thousand 
rupees by one fourth of the amount of the rate 

(2) The rates of super nx for the year beginning on the 1st daj of 
Apnl 1934 shall for the purposes of section 55 of the Indian Income tax Art 
1^2 be those specified in Part II of the Second Schedule increased m each 
case by one fourth of the amount of the rate 

(3) For the purposes of the Second Schedule total income means total 
income as determined for the purposes of income tax or of super tax as the case 
may be m accordance with the provisions of the Indian Income tax Act 1922 

(4) For the purpose of assessing and collecting income tax on 
comes of less than two thousand rupees the Indian Income tax Act 1922 shall 
be deemed to be subject to the adaptations set out in Part III of the Second 
schedule 

6 [Omitted by Act XX of 1937 ] 

7 [Omitted by Act XX of\937 ) 

SCHEDULE I 

Schedule to be inserted in the Ind an Post Office Act IS98 
[Omitted by Act XX of 1937 j 
SCHEDULE II 
\See Seetym 5 ) 

PART I 

Rates or iacome tax 


A In the case of every individual Hindu and vided fam 1v 
unreg stered firm and other associat cm of ind viduaU 
not being a registered firm or » company — 


LEG REF 

'Omitted by Act XX of 1937 also Ss 


2. 4 6. 7 and Sch I omitted by Act XK of 
1937 


The riSASCE Act (IX of 1034) 




SCH ] 


(1) When the totil income ii Rj IPOO or upmardt 

hut It less than Rs 1400 

(2) When the total income ti R« 1 or upward* 

Iml IS less than Rs 2,000 

(J) When the total income is Rs 2^000 or upwards 
hut IS less tiun Rs ^ OOQ 

(4) \S'hen the total income i* Rs SOOO or upwards 

l^t IS less than R« 10001 

(5) \Mien the total income is Rs 10000 or upwards 

hut IS less than Rs 15 000 

(6) When the total income is Rs 15000 or upwards 

hut IS less than Rs 20000 

(7) NVIien the total income is Rs 20000 or upwards 

hut IS less than Rs 30000 

(8) WTien the total income is Rs 30000 or upwards 

hut IS less than Rs 40000 

(9) Wlien the total income is Rs 40000 or upwards 

but IS less than Rs 100 000 

(10) Wlien the total income is Rs 100000 or upwards 

B In the case of e%er) compan) and registered Arm what 
eser its total income 

PART If 

Ratis or Surai tax 

In respect of the excess over thirty thou«and rupees of total 
mcomo— 

(1) in Iheease of esery eompan) — 

(o) m respect of the first twenty thousand rupees of 
such excess 

(t) for every rupee of the remainder of such excess 

(2) (a) in the case of every Hindu undivided family— 

(s) in respect of the first forty five thousand 
rupees of such excess 

(«») for every rupee of the next twent>~fivc 
thousand rupees of sudi excess 
(h) in the case of every individoal unregistered firm 
and other association of individuals not being a 
registered firm or a company — 

(«) for every rupee of the first twenty thousand 
rupees of such excess 

(«) for every rupee of the next fifty thousand 
rupees of such excess 

(c) m the case of every individual. Hindu undivided 
fanuly, unregistered firm and other association 
of individuals not being a registered firm or a 
company — 

(i) for every rupee of the next fifty thousand 
rupees of such excess 

(it) for every rupee of the next fifty thousand 
rupees of such excess 

(«m) for every rupee of the next fifty thousand 
rupees of such excess 

(tv) for every rupee of the next fifty thousand 
rupees of such excess 

(u) for every rupee of the next fifty thousand 
rupees of such excess 

(vt) for every rupee of the next fifty thousand 
rupees of such excess 

(mi) for every rupee of the next fifty thousand 
rupees of such excess 

(mil) for every rupee of Ae next fifty thousand 
rupees of such excess 

(ix) for every rupee of the next fifty thousand 
rupees of such excess 

(je) for every rupee of the remainder of such 

cxeeti. 


Ratx 

Two pies in the rupee 

Four pics in the rupee 

Six pics in the rupee 

Nine pies ui the rupee 

One anna m the rupee 

One anna and four pics in 
the rupee 

One anna and seven pies m 
the rupee 

One anna and eleven pics in 
the rupee 

Two annas and one pie in 
the rupee 

Two annas and two pies in 
the rupee 

Two annas and two pies in 
the rupee 


Rat& 


One anna m the rupee 
Nil 

One anna and three pies m 
the rupee 


Nine pics in the rupee 

One anna and three pies m 
the rupee 


One anna and mne pies in 
the rupee 

Two annas and three pies 
m the rupee 

Two annas and nme pies 
in the rupee 

Three annas and three pics 
in the rupee 

Three annas and nine pies 
m the rupee 

Four annas and three pies 
in the rupee 

Four annas and nine pies 
in the rupee 

Five annas and three pies 
in the rupee 

Five annas and nme pies 
in the rupee 

Six annas and three pies 
m the rupee, 
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PART III 

A04PTATI0^S Oi THE INDIAN INCOME TAX ACT, 1922, TO PROVIDE FOR THE SUMMARY 
^ASSESSMENTS OF INCOME TAX ON TOTAL INCOMES OF LESS THAN Rs 2000 

1 The Income tax O/Hcer niaj, save where he has served a notice under sub 
section (2) of S of the Indian Income tax Act 1922, make a summary assessment 
of the income of an assessee to the best of his judgment and shall serve on the assessee 
a notice of demand in a form to be prescribed bj the Central Hoard of Revenue, and such 
notice shall be deemed to be a notice of demand under S 29 of that Act 

2 Any assessee m respect of whom such summary assessment has been made, may, 
Within thirty days of receipt of the notice of demand make an application to the Income-tax 
Officer for the cancellation or revision of the assessment, and the Income tax Officer shall 
after examimng any accounts and documents and bearing any evidence which the assessee 
may produce, and such other evidence as the Income tax Officer may require determine 
by order m writing the amount of the tax, if any, payable by^ the assessee, and such 
determmation shall be final 

Provided that, if any assessee making sucfi application hies therewitii a return of his 
mcome under sub section (2) of section 22 of the Indian Income tax Act 1922 the apph 
cation shall be deemed to be a return under that sub section and shall be dealt with 
accordingly 

3 A copy of an order under paragraph 2 shall be served on the assessee to whom it 
relates and sh^I be deemed to be a notice of demand under section 29 of the Indian Income 
tax Act, 1922 

4 The above procedure shall apply also to the assessment and collection during the 
financial year 1934 35 of incomes of Rs 1000 and upward and less than Rs 2000 which 
have escaped assessment in the financial year 1933 1934 


THE INDIAN FINANCE ACT, 1935 

(N B Repeated in part by Act XX of 1937 ) 

Statement of Objeetf and. Reasons — The object of this Bill is to contiirue for 4 
further period of one year certain duties and taxes imposed under the Indian Finance A^ 
1934i which would otherwise cease to have effect from the Isl April 1935 to reduce the 
mcome tax on mcomes of Rs 1000 or upwards but less than Rs 2000, to reduce the 
surcharges on income tax and super tax 


4 Qause 5 provides for the continuance for a further period of one year of the 
existing rates of mcome tax and super tax with the following alterations — 

(c) The rate of mcome tax when the total mcome is Rs 1 000 or upwards but H 
less than Rs 1 500 is reduced from two pits to Ij4 pies, 

(b) The rate of income tax when the total income as Rs 1 500 or upwards but les* 
than Rs 2000 is reduced from four pies to 2 2|3 pies and 

(f) The surcharges on income tax and super tax are reduced from one-fourtli t® 
one sixth As it is proposed to retain the tax on mcomes of Rs 1 000 and upw'ards but 
below Rs 2000 per annum at a reduced rate clause S (4) provides for the continu^' 
of the existing procedure for the assessment of such mcomes which has already been 
approved by the Legislature 

Qause 5 (5) provides that mcomes from salaries and interest on securities should 
be finally taxed for purposes of mcome tax and not super tax at the rates applicable to a 
total mrame of like amount which was m force at the time when the taxation at source 
on these incomes took place otherwise salary earners for example will be able not only 
to secure the advantage of reduced rales during 1935 36 but also to obtain a refund ot 
part of the tax which had been deducted from their salaries during 1934 35 It also makes 
a similar provision for purposes of refunds under sub section (1) or sub section (3) 
section 48 m respect of dividends declared m the year ending 31st March 1935, or ot 
payments made m the said year of salaries or of interest on secunUes These provisions 
form the counterpart of a concession that has been allowed from time to time m the P^st 
when rates of income tax were bemg enhanced 


The following Act which has been assented to by the Central Government 
under the provisions of clause {&) of subsection (1) of section 67-B of the 
Government of India Act, and has been expressed to be made by the Central 
Government under the provisions of sub section (2) of the same section, is 
published m the Official Gazette, dated the 27lh April, 1935 



Sen.] 


‘Titr Finance Act, 1935. 




/^n Act * *]to fix rates of income-tax and suf'cr-tax ^[* * •). 

WitrRr>,s it ii expedient ’(* • •] to fix rates of income-tax and sOper- 
Ux *[• • •] ; It is licrcby enacted as follows; 

, 1. (1) This Act may be called The Indian 

Shot. t..V .nd ...mi. Act. 1935. 

(2) It extends to the whole of Ilrt(i<h India, Including Itritish Baluchistan 
and the Sonthal r.irg.mas. 

2. {Omitted by Act XX of 1937.) i 

3. I Omitted by Act XX of 1937. 1 ' 

4. \Omitted by Act XX of 1937.| 

5. (1) Income-tax for the )ear beginning on the 1st day of April, 1935, 
Incomc-B. .nJ ...p.,- Jh-’ll If cursed .11 the rates specified in Part I of the 

tax. second Schedule, increased in each ease, except m the 

ca<e of total incomes of less than two thousand rupees 
falling under heading A m the said Part, by onc-sixth of the amount of the rate. 

(2) The rates of super-tax for the jear beginning on the 1st day of 
April, 1935, skill, for the purposes of section 55 of the Indian Income-tax Act, 
1922, be those specified in I’art II of the Second Schedule, increased m each case 
by onc-sixth of the amount of the rate 

(3) For the purposes of the Second Schedule "total income” means total 
income as determine for the purposes of income-tax, or super-tax, as the ease 
may be, in accordance with the provisions of the Indian Income-tax Act, 1922. 

(4) For the purpose of assessing and collecting income-tax on total 

incomes of less than two thousand rupees the Indian Income-tax Act, 1922, shall 
be deemed to be subject to the adaptations set out m Part III of the Second 
Schedule. • 

(5) For the purpose of an> assessment to be made for the year ending 
3Ut March, 1936, the rate of income-tax applicable to such part of the total 
income of any person as is derived from salaries or from interest on securities 
paid in the year ending 3Ist March, 1935, shall be the previous year’s rate, and 
for the purposes of refunds under sub-section (1) or sub-section (3) of section 
48 in respect of dividends declared in the year ending 31st March, 1935, or of 
payments made m the said year of salaries or of interest on securities the rate 
applicable to the total income of the person claiming refund shall be the previous 
yar’s rate. 

Explanation. — In this sub-section the term "previous year’s rate” with 
ceference to any person means the rate of income-tax which would have been 
applicable to his total income if he had been assessed for the year ending 31st 
March, 1935, on a total income equal to that on which he is assessable for the 
year ending 31st March, 1936 

6. {Omitted by Act XX of 1937 J 

SCHEDULE I 

[Otmited by Act XX of iW7. J 
SCHEDULE II. 
sfctwn 5.1 
PART I. 

Rates or Income tax. 

A. In the case of every individual Hindu undivided family, Rate. 

unregistered firm and other association of individuals 

not being a registered firm or a company— 

(1) When the total income is Rs 1,000 or upwards, 
but is less than Rs. 1,500. 

f2) When the total income is Rs 1,500 or upwards, 
but IS less than Rs 2,000. 

f3) When the total income is Rs 2.000 or upwards, 
but IS less than Rs. 5,000. 


One and one-third pies in 
the rupee. 

Two and two-third pies in 
the rupee. 

Six pies in the rupee. 


LEG. REF. 

1 Omitted by Act XX of 1937. 
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(4) When the total income is Rs SOOO or up>>ar(Is 
. but IS less than Rs 10 000 

(5) When the total income m Rs 10000 or upwards 

but IS less than Rs 15 000 

(6) When the total income is Rs 15000 or tipnards, 

but IS less than Rs 20 000 

(7) When the total income is Rs 20000 or up^\ards 

but is less than Rs 30 000 

(8) When the total income is Rs 30000 or Ilp^^a^ds 

but IS less than Rs 40000 

(9) When the total income is Rs 40000 or upwards, 

but IS less than Rs 1 00 000 

(10) When the total income is Rs 1,00000 or 
upwards 

B In the case of e\ ery company and registered firm what 
ever its total income 

PART 11 

Rates of Super tax 

In respect of the excess over thirty thousand rupees of total 


Nine pies m the rupee 

One anna m the rupee 

One anna and four pies in 
the rupee 

One anna and seven pies m 
the rupee 

One anna and eleven pics 
m the rupee 

Two annas and one pie in 
the rupee 

Two annas and two pies in 
the rupee 

Two annas and two pies in 
the rnpee 


Rate. 


mcome — 

(1) m the case of every companj — 

(o) in respect of the first twenty thousand rupees of 
such excess 

(6) for every rupee of the remamder of such excess 

(2) (a) in the case of every Hindu undivided familj — 

((} m respect of the first fort> five thousand 
rupees of such excess 

(«) for every rupee of the next twenty five 
thousand rupees of such excess 

(b) m the ease of every individual, unregistered firm 

and other association of individuals not being a 
registered firm or a company— 

(i) for every rupee of the first twenty thousand 
rupees of such excess 

(«) for every rupee of the next fifO^ thousand 
rupees of such excess 

(c) m the case of every individual Hindu undivided 

family unregistered firm and other association 
of individuals not being a registered firm or a 
company — 

(t) for every rupee of the next fifty thousand 
rupees of such excess 

{«) for every rupee of the next fifty thousand 
rupees of such excess 

(m) for every rupee of the next fifty thousand 
rupees of such excess 

(if) for every rupee of the next fifty thousand 
rupees of such excess 

(f) for every rupee of the next fifty thousand 
rupees of such excess 

(f*) for every rupee of the next fifty thousand 
rupees of such excess 

(fw) for every rupee of the next fifty thousand 
rupees of such excess 

(fttt) for every rupee of tfie next fifty thousand 
rupees of such excess 

(«jr) for every rupee of the next fifty thousand 
rupees of such excess 

(x) for every rupee of &e remainder of such 
excess 


Ntl 

One anna m the rupee 
Ntl 

One anna and three piM w 
the rupee 

Nine pies in the rupee 

One anna and three pie* 
the rupee 


One anna and nine pies m 
the rupee 

Two annas and three pi** ^ 
the rupee 

Two annas and nine pies i“ 
the rupee . ^ ,, 

Three annas and three pie 
in the rupee 

Three annas and nine pies 
in the rupee 

Four annas and three pie* 
in the rupee 

Four aimas and nine pies m 
the rupee 

Five annas and three pies 


the rupee 

Six annas and three pies m 
the rupee 


PART HI 

AdaptaUons of the Ituitan Income tax Act, \922, to provide for the summary assessmentt of 
Income tax on total ptcomes of less than Rs 2 000 . 

1. The Income-tax Officer may, save where he has served a notice under suD 
section (2) of section 22 of the Indian Income tax Act, 1922, m^e a summary assessment 
of the income assessee to the best of his judgment and shall serve on the 

a notice of demand in a form to be prescribed by the Central Board of Revenue, and sucn 
notice shall be deemed to be a notice of demand under S. of that Actt 



Tnr TiSAScr Act, 1936 
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2 An> tn rc»i^t of uhom sutli sutnmar) assessment has Leen made, may 

n-ithtn thirt) da}S of reccirt of the notice of demand, make an aiphcaiion to the Income 
tax OFiccf for the sanccllation or tcsision of the as*c*i5mcnt, and the Income tax OITicer 
shall, after cxanuning anv accounts anl documents an I hmring an) esidcncc s\hich the 
a'scs'cc ma> produce, and such other c»i fence as the Income tax OFiccr may require 
determine, h) order in vtriting ilie amount of the tax, it an), pa)able h) the assessce and 
such determination shall he final 

Provided that, if an) asscKce making such application files therewith a return of his 
income under «ub section (2) of section 21 of the ftidan Income tax Act 1922 tlic apphea 
tion shall ^ deemed to lie a return under that «ub section and shall be dealt w ilh accordingly 

3 A cop) of an order unlcr paragraph 2 shill be served on the assessce to whom it 
relates and shall be deemed to be a notice of demand under section 29 of the Indian Income 
tax Act, 1922 

4 Tlic aliove procedure shall appi) aI«o to the assessment and collection during the 
financial >car 19J5 36 of incomes of Ks 1000 and upward and less than Rs 2000 which 
have escaped assessment in the financial jear, 1934-33 


THE INDIAN FINANCE ACT, 1936 
B — Repelled in part b> Act XXXII of 1940 ] 

^in Act • •] to fix rates of income tax and snfer-tax 

WiiLREAS It IS expedient to fix the duly on salt manufactured in, or 
imported by land into, ccrtiin parts of British India to fix maximum rates of 
postage under the Indian Post Office Act, 189S, and to fix rates of income tax 
and supertax. It is hereby enacted as follows 

1 (1) This Act may be called The Indian 

Short title and extent piNANCE AcT. 1936 

(2) It extends to the whole of British India, including British Balu- 
chistan and the Sonthal Parganas 

2 PtxaUon of salt duty (Repealed by Act XXXII of 1940 ) 

3 Jnland Postage Rates (Repealed by Act XXXII of 1940] 

4 (1) Income tax for the year beginning on the 1st day of April, 1936, 

Incon,. u* and super laa M ^ 

the Second Schedule, increased m each case by one- 
twelfth of the amount of the rate 


(2) The rates of super tax for the year beginning on the 1st day of 
April, 1936, shall, for the purposes of section 55 of the Indian Income tax Act, 
1922, be those specified in Part II of the Second Schedule, increased in each 
case by one twelfth of the amount of the rate 

(3_) For the purposes of the Second Schedule total income’ means total 
•ncome as determined for the purposes of income tax or super tax, as the case 
may be in accordance with the provisions of the Indian Income tax Act, 1922 

(4) For the purpose of any assessment to be made for the year ending 
31st March, 1937, the rate of income tax applicable to such part of the total 
•ncome of any person as is derived from salanes or from interest on securities 
paid m the year ending 31st March, 1936, shall be the previous year’s rate, and 
tor the purposes of refunds under sub section (1) or sub section (3) of section 
48 in respect of dividends declared in the year ending 31st March, 1936 or of 
payments made m the said year of salaries or of interest on securities, the rate 
applicable to the total income of the person claiming refund shall be the previous 
year's rate 

Explanatton — In this sub section the term ‘previous year’ with reference 
to any person means the rate of income tax which would have been applicable 
to his total income if he had been assessed for the year ending 31st Mar^, 1936, 
on a, total income equal to that on which he is assessable for the year ending 31st 
March, 1937 


LEG REF 

1 Repealed by Act XXXII of 1940, Sch 
C CM,— 333 


I 
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SCHEDULE I 

Schedule to be inserted in the Indtin Post Office Act, 1898 
[5*^^ section 3 ] 


‘ THE FIRST SCHEDULE 

Postage Rates 

[Repealed by Act XWII of 1940 
SCHEDULE II 
section 4 ] 
PARTI 

Rates of Incot te lax 


A In the case of every individual Hindu undivided familj 
unregistered firm and other assoaation of individuals 
not being a registered firm or a compan) — 

(1) When the total income is Rs 2000 or upwards 

hat is less than Rs 5000 

(2) \Vhen the total income is Rs 5000 or upwards 

hut is less than Rs 10000 

(3) When the total income is Rs 10000 or upwards 

but IS less than Rs 15 000 

(4) When the total income is Rs 15000 or upwards 

but 1 $ less than Rs 20000 

(5) When the total income is Rs 20000 or upwards 

but IS less than Rs 30 000 

(6) When the total income is Rs 30000 or upwards 

but is less than Rs 40 000 

(7) When the total income is Rs 40000 or upwards 

but IS less than Rs 100000 

(8) V^en the total income is Rs 100 000 or up 

wards 

B In the case of every company and registered firm what 
ever its total income 

PART II 

Rotes of Super tax 

In respect of the excess over thirty thousand rupees of 
total income — 

(1) In the case of every compan> — 

(a) m respect of the first twenlv thousand rupees of 

such excess 

(6) for every rupee of the remainder of such excess 

(2) (o) m the case of every Hindu undivided family — 

(») in respect of the first fortj five thousand 
rupees of such excess 

(u) for every rupee of the next lwent> five 
thousand rupees of such excess 

(b) m the case of every individual unregistered firm 

and other assoaation of individuals not being 
a registered firm or a company — 

(r) for cscry rupee of the first twenty thousand 
rupees of such excess 

(u) for every rupee of the next fifty Uiousand 
rupees of such excess 

(e) in the case of every individual Hindu undivided 
family unregistered firm and other association 
of individuals not being a registered firm or a 
compan> — 

(») for everj rupee of the next thousand 
rupees of such excess 

(u) for every rupee of the next fifty thousand 
rupees of such excess 

(ill) for every rupee of the next fifty thousand 
rupees of such excess 

(tv) for every rupee of the next fifty thousand 
rupees of such excess 


1 


Rate 


Six pies in the rupee 

Kine pies m the rupee 

One anna m the rupee 

One anna and four pies m 
the rupee 

One anna and sesen piM 
the rupee 

One anna and elesen pe* 
m the rupee 

Two annas and one pie w 
the rupee 

Two annas and two pie* 
the rupee 

Two annas and two piM 
the rupee 


Rate 

Ntl 

One anna in the rupe< 

Ntl 

One anna and three P*®* 
the rupee 

Nine pics in the rupee 

One anna and three pies m 
the rupee 


One anna and nine pi«s 
the rupee _ , „ 

Two annas and three p 
in the rupee 

Two annas and nine pies m 
the rupee , . „ 

Three annas and three piw 
m the rupee. 
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(r) fer e%cr) tur*fc of ihe next fift) ihomanl 
rupees of jiTch cxcc« 

(ti) for c>cr> rtipcc of tlic next fifl> tlioiKinl 
rupees of such cxcc»» 

(tnO for c\cr 3 rupee of the next fi(t) tliou«anrf 
nipecs of «iich rxre*« 

(fHi) for c^cr) rupee of the next fift> thou«xnl 
ropecs of such excc'x 


Hate 

Three annas and nine pics 
m (he rupee 

Four annas and three pies 
m the rupee 

Four annas and nine pies in 
the rupee 

I lie annas and three pies 
in the rupee 


(tr) for eierj rupee of the next fiflj thousand Inc annas and nine pies m 
rupees of such excess tlie rupee 

(x) for eicr> rupee of Ihe remamder of such Six annas and three pies m 
excess the rupee 

Ttiis IhU has liccn consrninl to hi the Council of State 

B DADABHOY, 


The 3lsl March. 1936 


t assent (o (Ills Rdf 


Presvimt Council of State 


WILLIKGDON, 
Viceroy and Cotmior General 


The 31jf March 1936 

This Act has been made h) me as Governor General under the provisions of section 
67 B of the Goiemmcm of India Act 

WILLINGDON, 
f'lcrroi and Governor General 

The Mtt March 1936 

Wjiiseas I Freeman Carl of Willinfidoa ani of opinion that a state of cmergenc> 
exists which justifies the direction b> me that the Indian Finance Act 1936 being an Act 
made by me under the provisions of section 67 B of the Government of India Act shall come 
uito operation forthwith 

Now, TKCKtt'Oitf in exercise of the power conferred b> die proviso to sub section (2) 
of that section, 1 do herebj direct accordingly 

WILLINGDON 
Vieeroi and Gotemor General 

The i\tt March 1936 

THE INDIAN FINANCE ACT, 1937 
(Made by the Governor^Gencral on the 31jf March, 1937 ) 

An Act to fix the duty on salt manufactured tn, or imported by land into, certain 
parts of British India, to vary the exetse duty on sugar leviable under the 
Sugar (Excise Duty) Act, 1934, to vary certain duties leviable under the 
Indian Tariff Act, 1934, to vary the excise duly on stiver levtoblc under the 
Silver (Excise Duty) Act, 1930 to fix maximum rates of postage under the 
Indian Post Office Act, 1898, and to fix rates of income tax and super tax 
Wheseas it IS expedient to fix the duty on salt manufactured in, or im- 
ported by land into, certain parts of British India, to vary the excise duty on 
sugar leviable under the Sugar (Excise Duty) Act, 1934, to very certain duties 
leviable under the Indian Tariff Act, 1934, to vary the excise duty on silver 
leviable under the Silver (Exetse Duly) Act, 1930, to fix maximum rates of 

postage under the Indian Post Office Act, 1898, and to fix rates of income tax 

and super tax, It is hereby enacted as follows — 

1 (I) This Act may be called The Indian 

Short title and extent TlNANCE Act, 1937 

(2) It extends to the whole of British India, including Bntish Baluchis- 
tan and the Sonthal Parganas 

2 The provisions of section 7 of the Indian Salt Act, 1882, shall, in so far 
^ as they enable the Central Government to 

Fixauon of salt ty impose by rule made under that section a duty on salt 

manufactured m, or imported into, any part of Bntish India 
be construed as if, for the year banning on the 1st day of Apnl, 
1937, they imposed such duty at the rate of one rupee and four annas per 


LEG REF. 

^The words 'other than Burma 


Aden" omitted by A.O , 1937. 
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maund of eighty-two and two-sevenths pounds avoirdupois of salt manufactured 
m, or imported by land into, any such part, and such duty shall, for all the pur- 
poses of the said Act, be deemed to ha\e been imposed by rule made under that 
section 


Amendment of section 3, 
Act XIV of 1934 


*3 In sub section (2) of section 3 of the Sugar 
(Excise Duty) Act, 1934, — 

(а) in clause (j), for the words “ten annas" the words “one rupee and 
five annas” shall be substituted, and 

(^>) in clause («), for the words “one rupee and five annas” the words 
"two rupees” shall be substituted 

Amendment of the Hrst ,4 Schedule to the Indian Tariff 

Schedule to Act XXXII of . . 

1934 Act, 1934, — 

(fl) m Item No 17, for the words and figures “Rs 9-1 per cwt ” in the 
fourth column, the following words and figures shall be substituted, namely — 
“the rate at which excise duty is for the time being leviable on sugar, 
other than khandsart or palmyra sugar, produced in British India plus Rs 7-4 
per £wvt " , 

( б ) in Items Nos 61 (2) and 62 (1), for the words “two annas per 
ounce” in the fourth column, the words “three annas per ounce” shall be substi- 
tuted 

'5 In sub-section (1) of section 3 of the Silver 
Amendment of section 3, (Excise Duty) Act, 1930, for the words “two annas 
Act XVIII of 1930 words “three annas" shall be substituted 

6 For the year beginning on the 1st day of April, 1937, the Schedule 

. . „ contained m the Schedule to this Act shall be inserted 

l”'“d Postage rates office Act, 1898, as the First Sche- 

dule to that Act 

7 (1) Income tax for the year beginning on the 1st day of April, 1937, 

...es-P shall be charged at rates applicable to the total 

^ income of each assessee the same, and increased ui 

each case by the same fraction of the amount of the rate, as for the 
beginning on the 1st day of April, 1936 

(2) The rates of super tax for the year beginning on the 1st day of 
Apnl, 1937, shall, for the purposes of section 55 of the Indian Income tax Act, 
1 ^ 2 , be the same rates, increased m each case by the same fraction of the 
amount of the rate, as for the year beginning on the 1st day of April, 1936 

(3) For the purposes of subsection (1) "total income" means total 
income as determined in accordance with the provisions of the Indian Income* 
tax, Act, 1922 

THE SCHEDULE 

Schedule to bf inserted in the Indian Post Office Act, 1898 
(See section 6 ) 

* THE FIRST SCHEDULE 
Ihlanp Postage Rates 
{See section 7 ) 

. Rate 

Letters 

For a weight not exceeding one tola One anna 

For every tola or fraction thereof, exceeding one tola Half an anna 

Postcards 

Single ' Nine pies 

Reply One and a half annas 

leg I^F inserted m the Bill under the Provisional 

' This section came into effect on the 28th Collection of Taxes Act (XVI of 1931) . 
February, 1937, by virtue of a declaration 
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Titt riKANcr Act, 193S 


Pattern and Sam f'Jf Paeielt 

For tlic firit two and a half tola* or fraction iJcrcof 
For ntrj adlitiorul two and a lajf tola* or fract on tUrcof m 
cxfc<« of two and a half tolas 
KeffutereJ 

For a wc cl t not cxccc Imp tm tola* 

For awe clit exceed np fen tolas ml not exccel np Iwentj toll* 
For esen twent* tolas or fract on thereof exceed np twenty 
tola* 


Six pies 
Tliree p cs 


Quarter of an a im 
Half m anm 
Half in mna 


Pareeh 

For a w-eyrht not cxeeerl np fort* tola* 

For e*en fort* tola* or fraction Hereof exceelnp fort* tola* 


Fo ir am i* 
Four annas 


THE INDIAN FINANCE ACT, 1938 


[26th March 1938 


An Act to fix the tiul\ on salt tnanufactured tn or vnportid by land into certam 
farts of Drttish India to fir tnaxunum rates of fostaqe tinder the Indian 
Post Office Act and to fix rates of tncome tax and sttfer tax 
Whereas it is expedient to fix the tlut> on salt manufactured in or 
imported b) land into certain piris of Dntish India to fix maximum rates of 
postage under the Indnn Post Office Act 1898 and to fix rates of income tax 
and supertax It ts hereb) enacted as follows — 


Short title and extent 


1 (1) This Act may be called The Indian 

Finance Act 1938 


(2) It extends to the whole of British India including British Baluchis 
tan and the Sonthal Parganas 

2 The provisions of section 7 of the Indian Salt Act 1882 shall m so far 
- . as they enable the Governor General m Council to 

® ^ impose by rule made under that section a duty on salt 

manufactured in or imported into any part of British India be construed as if 
for the year beginning on the 1st day of April 1938 they imposed such duty at 
the rate of one rupee and four inms per maund of eighty tvio and two sevenths 
pounds avoirdupois of salt mmufictured in or imported b) land into any such 
part and such duty shall for ^ll the purposes of the said Act be deemed to have 
been imposed bj rule made under that <ection 


3 For the )car beginning on the 1st day of April 1938 the Schedule 

contained in the Schedule to this Act shall be inserted 
Inland postage rates Indian Post Office Act 1898 as the First 

Schedule to that Act 

4 (1) Income tax for the year beginning on the 1st day of April 1938 

_ , shall be chatged at rates applicable to the total income 

Income tax and super tax assessee the same and increased tn each case 

by the same friction of the amount of the rate as for the year beginning on the 
1st day of April 1937 ^ 

(2) The rites of super tax for the year begmning on the 1st day of 
April 1938 shall for the purposes of section 55 of the Indian Income tax Act 
1922 be the same rates increased in each case by the same fraction of the 
amount of the rate as for the year beginning on the 1st day of Apnl 1937 

(3) For the purposes of sub section (1) total income means total in 
come as determined m accordance wth the provisions of the Indian Income tax 
Act 1922 
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THE SCHEDULE 

Schedule to be jnserted in the Indian Post Office Act, 1898 


section 3 ] 

‘ THF FIRST SCHFDULE 
Inlavd Postace Rates 
[5“^^ section 7 1 
Letters 

For a weight not exceeding one tola 
For ever} tola or fraction thereof exceeding one tola 
Postcards 

Single 

Replv 

Rook Pattern and Samf'tr Packets 
For the first two and a half tolas or fraction thereof 
For every additional two and a half tolas or fraction thereof 
in excess of two and a half tolas 

Registered Vm spacers 
For a weight not exceeding ten tohs 

For a weight exceeding ten tolas and not exceeding twentj 
tolas 

For ever^ twenty tolas or fraction thereof, exceeding Iwenlj 
tolas 

Parcels 

For a weight not exceeding forty tolas 
For everj forty tolas or fraction thereof, exceeding forti 
tolas 


One anna 
Half an anna 

Nine pies 

One and a half annas 

‘'ix pies 
Three pies 


Quarter of an anna 
Half an anna 

Half an anna 


Four anna* 
Four annas ' 


THE INDIAN FINANCE ACT. 1939 
An Act to fix the dutv on salt manufactured tn, or vnported by land xnio, cer 
tarn parts of Bnitsh India to zary the incidence and rate of excise duty on 
khandsan sugar leviable under the Sugar (Fxetse Duty) Act, 1934, to vary 
certain duties leviable under the Indian Tanf Act, 1934, to fix maxunum 
rates of postage under the Indian Post Office Act, 1898 and to fix rates of 
income tax and super tax 

Whereas it is expedient to fix the dut> on salt mnnufactured in or import 
ed by land into, certain parts of Bntish India to vary the incidence and rate of 
excise duty on khandsan sugar leviable under the Sugar (Excise Duty) Act, 1934, 
to vary the duty on raw cotton leviable under the Indnn Tariff Act 1934, to fix 
maximum rates of postage under the Indnn Post Office Act, 1898, and to fix 
rites of income tax and super tax 

It IS hereby enacted as follows — 

. 1 (1) This Act mav be called The Indian 

Short l,tle and extent TlNANCE Act 1939 

(2) It extends to the whole of Bntish India 
2 The provisions ot section 7 of the Indian Salt Act 1882, shall m so 
Fixation of salt duty they enable the Central Government to imposs 

by rule made under that section a dut) on salt manu 
factured m, or imported into, any part of Bntish India be construed as if, for 
the year beginning on the 1st day of Apnl 1939 they imposed such duty at the 
rate of one rupee and four annas per maund of eighty two and two sevenths pounds 
avoirdupois of salt manufactured in or imported bv land into, any such part, 
and such dutj shall for all the purposes of thft said Act be deemed to have been 
imposed by rule under that section 

Excise duty on iWMn 3 jn the Sugar (Excise Duty) Act. 1934 — 

(c) in clause (o) of section 2, the words "wherein or withm the pre 
cincts of which, twentj or more workers are avorkmg or were working on any day 
of the preceding twelve months and" shall be omitted , „ 

(6) m clause (1) of sub section (2) of section 3, for the words o 
rupee and five annas" the words “eight annas” shall be substituted 
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4 In the nr<t Schedule to the Iniliin Tinff Act 1934 m Item No 46 
Import dtU) nn raw "ord< six pies per lb’ in the fourth 

cotton column the words 'one nnm per lb «!hill be stibsti 

tutetl 


*> For the ^e^r 
Inland po^lape rates 
to th-vt Act 


liCKinninc on llic Ut <113 of April 1939 the Set cdulc con 
tuned in Schedule I to this Act shill be inscrtetl in 
the Indiin Post Ofilcc Act 1898 is the First Schedule 


Income tax and *t per ^ H) Subject to the provisions of subsection 

tax (2 ) — 

(a) income tix for the \cir heRinninj; on the Isl da> of April 1939 
shall be chirped it the rites spectfiesl m Piit I of Schedule IT ind 

(b) rites of super tix for the >cir hcpinninp on the 1st di) of April 
1939 shill for the purposes of section *>5 of the Ind in Income tix Act 1922 
be those specified in Pirt II of Schetlulc II 

(2) In ci«cs to which section 17 of the Indiin Income tix Act 1922 
applies the tix chirpeible shill be dclemiincd in iccordince with the provisions 
of thit sect on with reference to the riles specified in Schedule IT 

(3) For the purpose of this section ind of Schedule II the expression 
total income meins total income as determined for the purposes of income tax 

or super tax as the case maj be m accordance with the provisions of the Indian 
Income tax Act 1922 

f4) Notwithstindinp intthinp conliined m subsection fl) or sub sec 
tion f2) where more thin half of the total income of an> individual or Hindu 
undivided family consists of income from salines interest on securities or divi 
dends m respect of which the indivtdinl or Hindu undivided family is deemed 
under the provisions of section 49 B of the Indian Income tax Act 1922 to hive 
pud income tix imposed m British India or consists of income fallmp under 
more than one of those heads— 

(a) income tix for the >eir bepmninp on the 1st day of April 1939 
shall be charged in respect of such totil incomes at the rates of income tix 
which were imposed for the year bcpmninp on the 1st day of April 1938 m 
respect of incomes of individuals or Hindu undivided fam lies and 

(&) m cises in which super tax has been deducted under the provisions 
of section 18 of the said Act or would have been so deductible had the Indian 
Income tax (Amendment) Act 1939 come into force on the 1st day of April 
W2& oo. tbit 1st day of Apnl 1939 

shall for the purposes of section 55 of the Indian Income tax Act 1922 be the 
rates of super tax which were imposed for the jear beginning on the 1 st day of 
April 1938 m respect of incomes of individuals or Hindu undivided families 
as the case maj be 

(5) In respect of income to which sub section (4) applies the provi 
sions of section 17 of the Indian Income tax Act 1922 shall apply to the assess 
ment to be made for the >car beginning on the 1st day of April 1939 as though 
the Indian Income tax (Amendment) Act 1939 had not been passed 
SCHEDULE I 

Schedule to be inserted in the Indian Post Office Act 1898 
section 5 ] 

THE FIRST SCHEDULE 
Inland Postage Rates 
[5‘ee section 7 ] 

* Letters 

For a we ght not exceed ng one tola 
For every tola or fract on thereof exceed ng one tola 


One anna 
Half an anna 
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Postcards 

Single 

Reply 

Book Paltertt and ^amflc Packets 

For the first two and a half tohs or fraction tliercof 

For every additional two and a half tolas or fraction there 
of in excess of two and a half tolls 

Registered Netts^^crs 

For a weight not exceeding ten tolas 

For a weight exceeding ten tolas and not exceeding twentj 
tolas 

For every twenty tolas or fraction thereof, exceeding twenty 
tolas 

In the case of more than one cop> of the same issue of a 
registered newspaper being carried m the same packet — 
For a weight not exceeding ten tolas 
For every additional five tolas or friction thereof 
in excess of ten tolas 

Provided that such packet shall not be delivered at any ail 
dressees residence but shall be given to a recognised 
agent at the post office 

PcrceJs 

For a weight not exceeding forty tolas 

For every forty tolas, or fraction thereof, exceeding fort\ 
tolas 


Nine pies 

One and a half annas 

Six pies 

Three pics 

Quarter of an anna 
Half an anna 

Half an anna 

Half an anna 
Quarter of an anna 


Four annas 
Four annas 


SCHEDULE II 
[5“^^ section 6 ] 

PARTI 

Rates of Income tax 

A In the case of every individual Hindu undivided family unregistered firnj ^ 
other association of persons not being a case to which paragraph B of this Part applw 

Rate 

1 On the first Rs 1 500 of total income Kd 

2 On the next Rs 3 500 of total income Nine pies in the rupee 

3 On the next Rs S 000 of total income One anna and three P “ 

in the rupee 

4 On the next Rs 5 000 of total income Two annas m the rupee 

5 On the balance of total income Two annas and six P'e* ’’ 

the rupee 

Provided that — 

(s) tin income tax shall be payable on a total income which, does not excee 
Rs 2000, 

(it) the income tax payable shall in no case exceed half the amount bv " 
the total income exceeds Rs 2000 


B In the case of every company and local authority and in every case in , 
under the provisions of the Indian Income tax Act \9ZZ income tax is to be charg 
at the maximuin rate — 

Rate 

On the whole of total income Two annas and six pi^s 

the rupee 

FART II 

Rates of Super tax 

A In the case of every mdividual Hmdu undivided family unregistered firm 3^ 
other association of persons not being a case to which paragraph B of this Part applies— 

Rate 

1 On the first Rs 25000 of total income Nil 

2 On the next Rs 10000 of tofal mcome One anna m the rupee 

3 On the next Rs 20 OTO of total income Two annas in the rupee 

4 On the next Rs 70 000 of total mcome Three annas m the rupee 

5 On the next Rs 75 000 of total mcome Four annas in the rupee 

6 On the next Rs 1 50 000 of total income Five annas in the rupee 

? On the next Rs I 50 OOO of tot^ mcome » Six annas m the rupee 

8 On the balance of total mcome ♦ Seven annas m the rupee 


which 
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B In \Vit ca»c of t%cT> comi^m and Waf anlhoTit>— 


On lie whole of total mcon e 


Bate 

One inna in the rupee 


THE INDIAN TINANCE ACT (XVI OF 1940) 


[Cih/lpnl 1940 

"in Act to fix the duty on salt monufoctured tu or imported by laud into certain 
parts of British Itdta to tv»r\ the rate of excise duty on stitjar other than 
kJnncl«iri or pahn\ra sugar Irtable under the 5’r/<7ar (Excise Duty) Act 
1931 to "'on the rate of the excise and customs duty on motor sfint leviable 
under the Motor Spirit (Duties) Act 1917 and the Indian Tariff Act 1934 
to fix maximum rates of postage under th » Indian Post Office Act 1898 and 
to fix rates of vicomc tax and super tax 

WnERF>s it IS expedient to fix the dul) on cnlt minufnctured in or imported 
b} land into ccrtun pirts of Ilritisli Indn to \ir> the rate of excise duty on 
sutjar other thin khandsan or pilmjn suitar lexnble under the Sugar (Excise 
Dut\ ) Act 1934 to \in the nte of the exci&e dut^ on motor spint leviable under 
the Motor Spirit (Duties) Act 1917 to Mry the rale of the customs duty on 
motor spint lenable under the Indian Tanflf Act 1934 to fix piaximum rates of 
postage under the Indian Post Office Act 1898 and to fix rates of income tax 
and super tax It is herebi enacted as follou& — 


Short title and extent 


I (1) This Act maj be called The Indian 
riNASCcAcT 1940 


(2) It extends to the whole of British India 

2 The provisions of section 7 of the Indian Salt Act 1882 shall m so far as 

t: /i,iK enable the Central Government to impose by rule 

Fxation of salt dutj ^ rninufactured 

in or imported into my part of British India be construed as if for the year 
beginning on the 1st day of April 1940 thej imposed such duty it the nte of one 
rupee md four innas per miund of eighty two ind two sevenths pounds avoirdu 
pois of salt manufactured in or imported by land into an\ such pift and such 
duty shall for all the purposes of the siid Act be deemed to have been imposed by 
rule under that section 

3 For clause («) of sub section (2) of section 3 of the Sugar Excise 

Exc sc dutN on sugar Act 1934 the follow mg shall be substituted 

namel) — 

(») on all other sugir except palmyra sugar at the rate — 

(o) of tv .0 rupees per ci\t in the case of sugar produced on or before the 
29th day of Februar} 19^ and either issued out of a factory on or after that 
date or used within a factory on or after that date in the manufacture of any 
commodity other than sugar and 

(ii) of three rupees per cwt in the case of sugar produced on or after the 
1st day of March 1940 

4 In sub section (1) of section 3 of the Motor Spirit (Duties) Act 1917 for 

the words eight annas the words twelve annas 
Excise dutj on motor spi shall be substituted and the provisions of section 5 
^ ‘ of the Indian Finance (Supplementary and Extend 

ing) Act 1931 so far as they relate to the levy of an additional duty on motor 
spirit shall cease to have effect 
COM -334 
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5 In the First Schedule to the Indnn Tariff Act, 1934, in Item No 27 (6), 

Import dot) on motor Jor the «ords ' Ten -innis pcr Imperial pllon” m the 
<5pint fourth column the following words shall be substituted 

namely — 

"The rate at which excise duty is for the time being leviable on motor 

spirit ’ 


6 For the year beginning on the 1st dav of April 1940 , the Schedule contained 
Inland postage rates Schedule T to (his Act shall be inserted in the Indian 

Act 


Post Office Act 1898 as the First Schedule to that 


Income tax and super 7 (1) Subject to the proMSions of sub sec 

tion (2) — 

(o) income tax for the year beginning on the 1st da\ of April 1940 shall be 
charged at the rates specified in Part I of Schedule TI to the Indian Finance Act 
1939, 

(fc") rates of supertax for the year beginning on the 1st day of Apnl 
1940 shall for the purposes of section 55 of the Indian Income tax Act 1922 
be the rates specified m Part II of Schedule TI to the Indian Finance Act 1939 

Provided that in the case of an association of persons being a Co operative 
Society, other than the Samkatta Saltowners’ Society in the Bombay Presidency, 
for the time being registered under the Cooperative Societies Act, 1912 or 
under an Act of the Provincial Legislature governing the registration of Co* 
operative Societies the rates of super tax for the year beginning on the 1st day 
of April 1940 shall be — 

(1) On the first Rs 25000 o( total income Ni! 

(2) On the balance of total income One anna in the rupee 

(2) In cases to which section 17 of the Indian Income tax Act, 1922 sp 
plies the tax chargeable shall be determined in accordance with the provisions 
of that section with reference to the rates imposed by sub section (1) 

(3) For the purpose of this section and of the rates of tax imposed ^ 
sub section (1) the expression *ota1 income means total income as determinw 
for the purposes of income tax or super tax as the case may be, m accordance 
with the provisions of the Indian Income tax Act 1922 

SCHEDULE 1 

Schedule to be inserted in the Indian Post Office Act 1898 


{See section 6 J 
THE FIRST SCHEDULE 
luiAND Postage Rates 
ISee section 7 | 

Letlerr 

For a weight not exceed ng one tola 
For every tola or fraction thereof exceeding one tola 
Postcards 

Single 

Reply 

Book Pattern <md Sample Packets 
For the first Uvo and a half tolas or fr^tion thereof 
For every additional two and a half tolas or fraction thereof 
in excess of two and a half tolas 

Regutered Newspapers 
For a weight not exceeding ten tolas 

For a weight exceeding ten tolas and not exceeding twenty 
tolas 

For every twenty tolas or fraction thereof exceeding Iwentj 
tolas 


One anna 
Half an anna 

Nine pies 

One and a half annas 
Six pies 
Three pies 
Quarter of an anna 
Half an anna 
Half an anna 
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In the ca<e of wore than one copj of the «nie i5< «c of a 
rfm»lered bfinp carried m tie ^me packet- 

tor a \\cipht not exceed OR ten tolas 
Tor e>cr> additional fi>c tola* or friction Hereof in 
excels ftf ten tolas 

ProMded that mcli packet *1 all not Ic delisered at an> ad 
drcssces residence but si ill I>e guen to a recognsel 
agent at the po<t ofTce 

/ 

Tor a weight not cxcceil np forlj tolas 

Tor eierj fort) tolas or fraction thereof cxcccling forty 
tolas 


Half an anna 
Oiiartcr of an anna 


To tr nnms 
Poi r annas 


THE INDIAN FINANCE ACT (VII OF 1941) 

[31jf March, 1941 

An ict to fix the duty oit salt n anufaci ired tit, or tmforied by land tnto 
certain forts of Bntish India to t«rv the rate "of cxc\se duty on vusichet 
Inioble under the Matches {Excise Duty) Act 1934 to vary the rate of the 
excise duty on vicchanical htjhters Intahle uiiifcr the Mcehamcal Lighters 
{Excise Dii*\) v4rf 1934 to tor\ the ro e of the duty on orft^tol Ji/K yam 
and thread lettable under the Indian Tariff Act 1934» to fix maximum rates 
of fottage under the Indian Post Office Act 1898 to fix rates of income tax 
and super tax and to continue the charge and levy of excesi profits tas^ and. 
fix the rate at tihch excess profits tax shall be charged 
WnEPXAS It IS expedient to fix the dot) on salt manufactured in or imported 
bj land into certain parts of Bntish India to vaT> the rate of the excise duty on 
matches leviable under the Matches (Excise Dtit>) Act 1934 to vary the rate 
of the excise dut) on mechanical lighters leviable under the Mechanical Lighters 
(Excise Dut)l Act 1914 to var) the nte of the dut> on artificial silk yam and 
thread leviable under the Indian Tariff Act 1934 to fix maximum rates of 
postage under the Indian Post Office Act 1898 to fix rales of income tax and 
super tax and to continue the charge and Iev> of excess proifits tax and fix the 
rate at which excess profits tax shall be chargea 
It IS hereb) enacted as follows — 


Short title and extent 


I (1) This Act ma) be called The Indian 
Finance Act 1941 


(2) It extends to the whole of British India 


2 The provisions of section 7 of the Indian Salt Act 1882 shall m so 
far as the> enable the Central Government to im- 
Fixation of Salt Duly made under that section a duty on salt 

manufactured in or imported into any part of Bntish India be construed as 
if for the year beginning on the 1st da) of Apnb 1941 they imposed such 
duty at the rate of one rupee and four annas per maund of eighty two and two- 
sevenths pounds avoirdupois of salt manufactured m or imported by land into 
an) such part and such duty shall for all the purposes of the said Act, be deem 
ed to have been imposed b) rule made under that section 

3 For section 4 of the Matches (Excise Duty) 
Excise Duty on Matches following section shall be substituted, 


^4 The dut) pa) able under section 3 shall be levied at the following 
rates namely — ■ 

(c) on matches m boxes or booklets containing on an average not more 

f»)^if the average number is for^ or less at the rate of two rupees per 
gross of boxes or booklets 
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(«) if the average number is more than forty but not more than sixty 
at the rate of three rupees per gross of boxes or booklets and 

(lit) if the average number is more than sixt} at the rate of four rupees 
per gross of boxes or booklets • 

(6) on all other matches at such rate as the Central Government maj 
prescribe ’ 


4 In section 3 of the Mechanical Lighters 
(Excise Duty) Act 1934 for the A\ords ‘one rupee 
and eight annas*' the \sorcIs "three rupees" shall be 
substituted 

In the First Schedule to the Indian Tariff Act 1934 in Item No 47 
(2) for the entry *25 per cent ad zalorem or 3 annas 

c 11 V j TM j per lb A\hichever IS higher" in the fourth column the 

Silk Yam and Thread follo\Mng entry <hall be substituted namely — 

'25 per cent ad valornt or 5 mnas per Ib uhichever is higher* 

6 For the year beginning on the 1st dav of April 1941 the Schedule 
contained in the ‘Schedule to this Act shall be insert 
ed in the Indian Post Office Act 1898 as the First 
Schedule to that Act 

7 (1) Stibject to the provisions of sub sections 

(2\ and (3)— 


Excise Duty on Mecha 
n ca! Lighter'S 


Import Duty on Art ficial 


Inland Postage rates 


Income tax and Super 
tax 


(a) income tax for the year beginning on the 1st day of Apnl 1941 
shall be charged at the rates specified in Part I of Schedule II to the Indian 
Finance Act 1939 increased in each case by a surcharge for the purposes of 
the Central Government amounting to one third of each such rate 

(h) rates of super tax for the year beginning on the Ist day of Apnl 
1941 shall for the purposes of section 55 of the Tnd an Income tyx Act 1**^ 
be the ntes specified in Part IT of Schedule II to the Indian Finance Act 1939 
increased — 

(») in the case of the rate applicable to a company by a surcharge amount 
mg to one third of that rate and 

(it) in the case of every other rate by a surcharge for the purposes of 
the Central Government amounting to one third of each such rate 

Provided that in the case of an a'sociation of per«5ons being a co opera 
live society other than the Sanikatta Salt owners’ Society m the Bombay 
Presidency for the time being reinstered under the Co operative Societies Act 
1912 or under an Act of the Provincial Legislature go\eming the registntion 
of Co operative Societies the rales of super tax for the vear beginning on the 
1st day of April 1941 shall be the rates of super tax specified in the proviso to 
clause (6) of sub 'ection (1) of section 7 of the Indian Finance Act 1949 
increased in each case bv a surebage for the purposes of the Central Govern 
ment amounting to one third of each such rate 

(2^ In making any assessment for the year ending on the 31st day of 
March 1942 — 

(o) where the total income of an assessee not being a company includes 
any income chargeable under the head Silanes or under the head Tnterert 
on Secunties’ or any income from dividends in respect of which he is deemed 
under section 49 B of the Indian Income tax Act 1922 to have paid income 
tax imposed m British India the income tax payable by the assessee on that 
part of his total income which consists of such inclusions shall be an amount 
bearing to the total amount of income tax payable according to the 
applicable under the operation of the Indian Finance Act 1940 read with sub 
section (1) of section 3 of the Indian Fimnce (No 2) Act 1940 on his total 
income the same proportion as the amount of such inclusions bears to his total 
income 
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(6) where the total income of an assesscc, not being a company, includes 
an) income chargeable under the head "Salaries” on which super-tax has been 
or might ha\e been deducted under the provisions of sub-section (2) of sec- 
tion 18 of the Indian Income-tax Act. 1922, the super-tax payable by the 
assesscc on that portion of his total income which consists of such inclusions 
shall be an amount bearing to the total amount of super-tax payable according 
to the rales applicable under the operation of the Indian Finance Act, 1940, 
read with sub-scciion (1) of section 3 of the Indian Finance (No 2) Act 
1940, on his total income the same proportion as the amount of such inclusions 
bears to his total income. 

(3) In eases to which section 17 of the Indian Income-tax Act, 1922. 
applies, the tax cliargcablc shall be determined as provided in that section but 
with reference to the rates imposed by sub-section (1) of this section, and in 
accordance with the provisions of sub-scciton (2) of this section where appli- 
cable. 

(4) For the purposes of this section and of the rates of tax imposed 
thereby, the expression “total income" means total income as determined for 
the purposes of mcomc-iax or super-tax, as the case may be. m accordance with, 
the provisions of the Indian Income-tax Act, 1922 


8. (1) In sub-clause (a) of clause (6) of section 2 of the Excess 

Profits Tax Act, 1940, for the w’ords and figures ‘'31st 
o£ Excess Profits Tax. March. 1941 ," the words and figures “31st day 

of March, 19-12," shall be substituted 

(2) The excess profits tax imposed by section 4 of the Excess Profits Tax 
Act, 1940. shall, in respect of any diargeable accounting period beginning after 
the 31st day of March, 1941, be an amount equal to sixty-six and two-thirds 
per cent of the amount by which the profits of the business during that chargea- 
ble accounting period exceed the standard profits 
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Schedule to he inserted in the Indian Post Office Act, 1898. 

secuon 6-1 

“THE FIRST SCHEDULE 
Inland Postage Rates 
(Sf€ section 7.) 

Letters 

For a weight not exceeding one lola . One and a quarter annas. 

For every tola, or fraction thereof, exceeding one tola . Half an anm 

Postcaris. 

Single 
Reply 

Book, Pailem orut SasKfle Paekets 
For the first five tolas or fraction thereof 
For every additional two and a half tolas, or fraction thereof, 
in excess of five tolas. 

Jiegisierei Nemspaptrs. 

For a weight not exceeding ten tolas . . Quarter of an anna. 

For a weight exceeding ten tolas and not excceeSng twenty 

tolas .. Half an anna 

For every twenty tolas, or fraction thereof, exetedmg twenty 

tolas . .. Half an anna. 

In the case of more than one copy of the same Issue of a 
registered new-spaper being carried ui the same packet — 

For a weight not exceeding ten tolas .. Half an anna. 


Nine pies. 

One and a half annas. 

.. Nine pies. 

.. Three pies. 
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For every additional fi\e tolas, or fraction thereof, m 

excess of ten tolas Quarter of an anna 

Provided that such packet shall not be delivered at any 
addressees residence but shall be given to a recognised 
agent at the post ofhcc 

Parcels 


For a weight not exceeding forty tolas Four annas 

For every forty tolas, or fraction thereof, exceeding forty Four annas 
tolas 


THE INDIAN FINANCE ACT (XII OF 1942) 

[2m March, 1942 

An Act to fix the duty on salt manufactured in, or itnpor^fed hy land mto, 
certain parts of British India, to vary the rate of the excise duty on motor 
spirit lemahle under the Motor Spirit (Duties) Act, 1917, to tary the 
rate of the excise duty on kerosene Umablc under section 5 of the Indian 
Finance Act, 1922, to tarxj the rate of the excise duty on stlter lezflobU 
under the Silver (Excise Duly) ^cf, 2930, to levy customs duties in addi 
txon to the of customs IcuaWe under the Indian Tariff Act, 1934, 

to fix maximum raUs of postage under ike Intlton Posf Office Act, 11598, 
to fix rates of income tax and super tax and to continue the charge and 
levy of excess profits tax and fix the rate at uhich excess profits tax shall 
le charged- 

Whereas it is expedient to fix the duty on salt manufactured in, or 
imported by land into, certain parts of British India, to vary the rate ^ 
excise duty on motor spirit leviable under the Motor Spirit (Duties) Act, 
1917, to vary the rate of the excise dutj on kerosene leviable under section S 
of the Indian Finance Act, 1922, to vary the rate of the excise duty on silver 
leviable under the Silver (Excise Duty) Act, 1930, to levy customs duties w 
addition to the duties of customs leviable under the Indian Tariff Act, 1934 
to fix maximum rates of postage under the Indian Post Office Act, 1898, to Sx 
rates of income tax and super tax and to continue the charge and levy 
excess profits tax and fix the rate at which excess profits tax shall be charged » 
It IS herebj enacted as follows — 

Blort utl. and etert „ ^ O) Tta Act may ba caUed The IbdWX 

Finance Act, 1942 

(2) It extends to the whole of British India 

2 Tlie provisions of section 7 of the Indian Salt Act, 1882, shall, m 

riiation of Balt duty enable the Central Government to impose 

^ by rule made under that section a duty on salt 
faetured in, or imported into, any part of British India be construed as if, 
for the year beginning on the 1st day of April, 1942 they imposed such duty 
at the rate of one rupee and four annas per mauud of eighty two and two 
sevenths pounds avoirdupois of salt manufactured in, or imported by land into* 
any such part, and such duty shall, for all the purposes of the said Act, be 
deemed to have been imposed by rule made under that section 

3 In sub section (1) of section 3 of the Jlotor Spirit (Duties) Act, 19l<, 
Excise duty oa meioi for the words “twelve annas” the words “fifteen 

epmt annas” shall be substituted 

4 In the proviso to section 5 of the Indian Finance Act, 1922, for the 
Excise duty on kerosene Words “of two annas and three pies” the words ‘ at 

which customs duty is for the time being leviaDie 
under the Indian Tariff Act, 1934, read with any other enactment for the time 
being in force” shall be substituted. 
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5 In sul) wlion (1) ot soolmn 3 of llic SiUcr (Eiciso Dutj) Act, 1930, 
Etflfc 6nlT oi> ..li-rt <'“'■,<1" "nnl' ■ three nnnns” the words “three nnnas 

f end se\en nnil one fiftli pies” shall be suhstitutcd 

6 hero anj goods chnrgeilile with a diitj ot cuustoms under the rirat 
Aadit.on«lemlom.,t.ille. hchedule to the Indian Tariff Act, 1934, or under the 

SsiKl SciKHltilc rciu Witlj an> notification of the Cen 
tral Go>ommciil for the time licinj* in forci, arc nsscs.scd to dutj, there bhall 
lip to the Jlfit dn\ of March, nn, be Iciicd and collcctcil as an addition to and 
m the same manner ns the total amount *>» cliargeible, a sum equal to one fifth 
of }>uch amount 


ProMded that such addition of diiU slnll not be levied and collected on— 

(0) lyilt comprised in Itim No Ui (!) of the said Schedule, 

(6) motor spirit comprised m Item No 27 (G) of the said Schedule, 

\c) raw cotton compriswl in Item No 46 (J) of the said Schedule, so 
long as the additional dutj of customs imposed bv the Cotton Fund Ordinance, 
1942, continues to be Icvnable, 

(d) machincrj comprisc<l m Items Nos 72, 72 (1), 72 (2) and 72 (3) 
of the said Schedule, 

{«) the following, when the Customs collector is satisfied that they are 
the produce or manufacture of Ihirma, nameb — 

(1) potatoes and onions comprised in Item No 7 of the said Schedule, 

(ii) coffee comprised in Item No 9 of the said Schedule 

(ill) spices comprised in Item No 9 (3) of the said Schedule, 

(u) betelnuts comprised m Item No 9 (5) of the said Schedule, 

(v) cutch and gambler comprised in Item No 13 (2) of the said 
Schedule, 

(vi) sugar excluding confectionary comprised in Pem No 17 of the said 
Schedule, 

(vii) cigars comprised in Item No 24 (1) of the said Schedule, 

(vni) matches comprised in Item No 34 (4) (c) of the said Schedule 
7 For the year beginning on the 1st day of April, 1942 the Schedule 
Inland postage ratM contained m Schedule I to this Act shall bo inserted 
_ , , III the Indian Post Office Act 1898 as the First 

Schedule to that Act 


Income tax and super 8 (1) Subject to the provisions of subsections 

(2) and (3),— 

(o) income tax for the year beginning on the 1st day of April, 1942, 
shall be charged at the rates specified in Part I of Schedule II increased m the 
^ses to which sub paragraph {&) of paragraph A and paragraph B of that 
Part apply by a surcharge for the purposes of the Central Government at the 
rate specified therein in respect of each such rate of income tax, and 

(^) rates of super tax for the year beginning on the 1st day of Aprd, 
1942, shall for the purposes of section 55 of the Indian Income tax Act, 1922, 
be those specified in Part II of Schedule II increased in the cases to which 
paragraphs A, B and C of that Part apply by a surcharge for the purposes 
of the Central Government at the rate specified therein in respect of each such 
rate of super tax 

(2) In making any assessment for the year ending on the 31st day of 
March, 1943, — 

(o) where the total income of an assessee not being a company, includes 
any income chargeable under the head “Salaries” or under the head “Interest 
on Securities” or any income from dividends m respect of which he is deemed 
under section 49 B of the Indian Income tax Act, 1922, to have paid income-tax 
imposed m British India, the income tax payable by the assessee on that part 
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of his total income iihich consists of such inclusions shall be an amount bearing 
to the total amount ot income tax payable according to the rates applicable 
under the operanon of the Iiidnii hinance Act, 1941, on his total income the 
same propoition as the amount of such inclusions bears to Ins total income, 

(b) ivhcre tlie total income of an as^essec, not being a companj, includes 
any income chargeable under the head “balanes" on uhieh super tax has been 
or might ha%e been deducted under tlie proaisions of sub section (2) of section 18 
of the Indian Income tax Act, 1922, the super ta\ payable bj the assessee on 
that portion of his total income uhicli consists of such inclusions shall be an 
amount bearing lo the total amount of super-tax pajable according to the rates 
applicable under tlie operation of the Indian Finance Act, 1941, on his total 
income the same proportion, as the amount of such mcliLsions bears to his total 
income 

(3) In cases to uhich section 17 ot the Indian Income tax Act, 1922 
applies, the tax chargeable shall be determined as provided in that section bat 
uith reference lo the rates imposed bj subsection (1) of this section, and in 
accordance with the proMstons of subsection (2) of this section uliere apph 
cable 

(4) For the purposes of this section and of the rates of tax impend 
therebj, the expression “total income” means total income as determined for 
the purposes ot income tax or super tax, as the case may be, m accordance 
with the proMsions of the Indian Income tax Act, 1922 

(5) Notwithstanding anjthmg contained in subsection (1) or sub sec 
tion (2) no tax shall be pajable m cases to which sub paragraph (o) of para 
graph A of Part I of Schedule II applies where the assessee deposits with the 
Central Government in such manner and m accordance with such conditions ^ 
the Central Qoserraent may bj rule prescribe for the purposes of this sul^ 
section an amount representing not less than one rupee for ererj complete 

of twenty five rupees by which his total income exceeds seven hundred and 
fifty rupees 

Piovided that where the total income includes any income cliargea^^® 
under the head Salaries” or under the bead “Interest on Securities” or an? 
income from dividends in respect of which he is deemed under section 49 n 
of the Indian Income tax Act, 1922, to ha\e paid income-tax imposed in British 
India, the amount to be deposited by the assessee m order to obtain the eiemp' 
tion conferred by this sub section shall be an amount bearing to the mimmuni 
required to be deposited under the foregoing provisions of this sub-section the 
same proportion as the amount of his total income diminished bj the amn^^ 
of such inclusions bears to the amount of his total income 

(6) A deposit made in accordance with the provisions of subsection 
(5) shall not in any way be capable of being charged and shall not be liable 
to attchment under any decree or order of any Civil, Eevenne or Criminal Court 
in respect of any debt or liability incurred by the depositor and neither the 
Official Assignee nor anj receiver appointed under the Provincial Insolvency 
Act, 1920, shall be entitled to or have any claim on such deposit 

(7) Where the total income of an assessee referred to in sub paragraph 
(b) of paragraph A of Part f of Schedule 11 docs not exceed six thousand 
rupees, an amount representing -one rupee for every complete unit of two 
hundred rupees of his total income as reduced by the deductions, if any, allowed 
under the second proviso to sub section (1) of section 7, section 15 and sno 
section (1) of section 58 p of the Indian Income tax Act, 1922, shall be funded 
for the assessee’s benefit and shall be paid to him on such date, not more than 
iwehe months after the termination of the present hostilities, as the Central 
Government may fix 
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rro\i(lc(l-tljat notlimg ni tins •{ub-f:cction shall apj)l> to nnj part of 
tot'll uiPoinc to which clause (o) of sub section (2) applies 

Fxplnnnlwii — In computinp the amount to he funded ■under this sub 
section if there is an ineoinpletc unit oniountinp to one hundred rupees or 
more it shall he reckoned as a complete unit of tuo hundred rupees 

9 (1) In sub clause (o) of clause (6) of section 2 of the Excess Profits 

Contiauancc of Anl ra»«: Act, 1910, for the uords and figures “31st day 

of Excc*s Profits Tar of 'March, 1912 the words and figures “31st daj of 
'March, 394)“ hliall be substituted 

^ (2) The excess profits tax imposed bs section 4 of the Excess Profits 

Ins Act, 1910, shall in respect of am chargeable accounting period beginning 
after the 31st daj of Jlareb 1912, bo an amount equal to sistj slx and two thirds 
per cent of the amount hj uhtcb the profits of tlie biLsmcss during that 
chargoahle accounting period exceed the standard jirofits 

10 (1) If before the 1st daj of Tu!\ 1942 or within thirtj days 

TandiDg of one tenth of o£ the date on winch au> excess profits tax, charged 

Excess Profits Tax under llie proMsious of the Lxecss Profits Tax Act 

1910 at the rale of sixtj six and two thirds per cent 
becomes pa^able, whichever of these dates is later a further sum not exceeding 
one fiffli of the amount of the said excess profits tax is depasittd with th© Cen 
tral Governraent the Ccntial Government shall repaj, at such date and subject 
to such condi ions as it maj hereaticr determine so much of the said excess 
profits tax as shall ho equal to one tenth of the amoujlt thereof or to one half 
of such further sum deposited whichever is the less 

Provided that if the said excess profits tax is thereafter reduced, whether 
hj relief given in respect of a dcficiencj of profits or hj relief given in respect 
of double excess profits taxation or otherwise, and whether by refund or other 
\\i»e the portion of the tax to be repaid under this section shall be correspond 
inglj reduced 

Provided further that if the said excess profits tax is so reduced the 
maximum sum that mav be deposited with the Central Government under this 
section shall also be correspondinglj reduced 

Provided further that the prOMsions of this section shall applj* m res 
pect of excess profits tax to which the section applies which became pajable 
before the eominencement of this Act if the further sum referred to herein 
IS depo'-ited before the lat da> of Jul> 1942 

Provided further that in relation to excess profits tax pajable under the 
Excess Profits Tax Act 1940 m respect of any profits which are also liable to 
assessment to excess profits tax under the law m force in the United Kingdom 
It shall be unneccssnrj to deposit the further sum referred to in this section, 
and the amount repaj able bj the Central Government under this section shall, 
subject to the firsi proviso be one tenth of the amount of the excess profits tax 
paj able at the rate of sixtj six and two thirds per cent under the Excess 
Profits Tax Act, 1940 

(2) Any sum deposited with the Central Government under sub-section 
(1) shall earrj simple interest at the rate of two per cent per annum and 
shall be repaid witlim twelve months of the date of termination of the present 
hostilities 

(3) The Central Government maj, by notification m the ofiicial Gaxette, 
make rules for carrj mg out the purposes of this section and for prescribmg the 
manner and conditions referred to in sub section (5) of section 8. 

C.CM ,-3JS 



2674 


The Ci\il Coust Manual (Imperial Acts) [6cu 


SCHEDULE I 

Schedule to he inserted tn tLe Indian Post Office Act, 1898 
{See section 7 ) 

“THE FIRST SCHEDULE 
Ihlahd Postaok Rates 
{See section 7 ) 

Letters 

For a weight not exceeding one tola One and a half annas 

For every tola or fraction thereof, exceeding one tola Half an anna 

Postcards 


Single 

Reply 

pool Pattern ond Sample rackets 
For the first five tolas or fraction thereof 

For every additional two and a half tolas or fraction thereof 
m excess of five tolas 

registered Letespapers 
For a weight not exceeding ten tolas 

For a iveighfc exceeding ten tolas and not exceeding twenty 
tolas 

For every twenty tolas, or fraction thereof, exceeding twenty 
tolas 

Tn the cas« of more than one copy of the same issue of a regis 
tered newspaper being earned in the same packet— 

For s neight not exceeding tea tolas 
For every additional five tolas or fraction thereof, in 
excess of tea tolas 

Ponded that such packet shall cot be dehrersd at any 
addressee’s residence but shall be given to a lecogniscd 
agent at the post office 

Parce/s 

For a weight not exceeding forty tolas 

For every forty tolas or fraction thereof, exceeding forty tolas 
SCHEDULE II 


Nine pics 

One nnd n half annas 


Nine pies 
Three pics 

Quarter of an anna 
Half an anna 

Half an anna 


Half an anna 
Quarter of an anna 


Four annas 
Four annas 


(See section 8 ) 

Pabt I 

Sates of Jncow e tax . 

In the ease of ocry indiTidual llindn undivided family unregistered firm 

oil T of pe sons not being n case to wl ch. paragraph B of this Part appl ” 

Where the total income does not exceed Rs 2 000 — 

Rate 

1 On the first Rs 750 of total income Nil 

2 On the next Rs 1 250 of total income Six pies in the rapes 

Provided that no tax shall be payable on a total income 
wh ch does not exceed Es 1 600 

(6) IVhere the total income exceeds Rs 2000 — 

Rate Surcharge 


1 On the first Rs 1 500 of total Ntl ml 

income 

^ On the next Rs 3 500 of totAl Nine pies in the rupees Six pies m the rupee 
income 

3 On the next Rs 5 000 of total One anna and three pies Nine pies m the rupee® 

income w the rupee . 

4 On the next Rs 5 000 of total Two annas in tl e rupee One amna and iwo i' 

income « the tnpw 

5 On the balance of total income Two annas and six pies One anna and imxe r 

in the rupee in the rupee . 

n — In tlie case of every company and local authority and in every case m w i^^ 
under the provisions of tie Indian Income tax Act 1922 Income-tax is to be charged 
the maximum rate — 

Rate Surcharp 

Two annas and sir pies One anna and three p 
in the Tupee la the rupee 


On U e whole of total income 
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Past II 

Patfs of Svprr fax 

\ — In tlir of eTcr;r inliriiloM, llin<]u onlirHoil fnmilj-, unropwtorcJ firm nnd 
other RMrtention of j>er«on«, not bcinj* n rise to whirli paniRnphs B *n<l C of tins Part 
applr— 

Rate Surcharre 


1 On Ibe fir«t Rs 25 000 of total 

ineome 

2 On the noit R* 10 000 of total One anna In the rup^ 

income 

3 On the next Rs 20,000 of total Tao annas in the mpet One 
income 

4 On the next Rs 70,000 of total Three annas 

income 


Six picj m the rupee 
1 the rupee. 


the rupi.c<. One anna nnl six pies in 
thi Tupie 

On the next Rs 75,000 of total Pour nnnas in the nipce Two nnna» in this rupee 
income 

On the next Rs 1,50,000 of total Fne annas in the runtt Two aimns and six pies 

in the rupee 

the rupei. Three nnnas in the riipci. 


income 

7 On the next Rs 1 50,000 of total Six nnnas i 

income 

8 On the balance of total income Seven annas 


II — In the ca»e of ererj local anlhoritp^ — 


c pies 


I the »iipee Tlircr? nnms noil s 
m the rupee 
Rate Surcharge 

On the whole of total income Ono anna in the rupee Six pies m tUo rupee 

C —In the cast of an association of persons being n eooperatiic society, other than 
the Sanikatta Saltowners’ Society in the Bombay Presidency, for tho tune being registered 
under the Co-operative Societies Act, 1012 or umler an Act of the Pronncial Legishfuro 
gorcrning the registration of Co-operative Soeietiea— 

Rate Surcharge 

1 On the first Rs 25,000 of total Ail 

income 

2 On the balance of total income One nnna in the rupee Six pies in the riipoo 

D —In the ea«e of tTcrr companv— 

Rate 

On the whole of total income One anna an 1 six pies 

m the rupee 


THE FOREIGNERS ACT (III OF 1864) > 
also Registration of Foreigners Act XVI of 1939 and the Foreigners Act II 
of 1940 J 

I12th February, 1864 

[Rep m part b) Acts XII of 1876 and X of 1914 Amended by Acts XII 
of 1891 and III of 1915 See also Act XVI of 1939 and Act II of 19-10 ] 

An Act to give the Government certain pozvers xuith respect to Foreigners 
Whereas it is expedient to make proviston to enable the Government to 
P camble pre\ent the subjects of Foreign States from residing 

^ or sojourning in British {ndia, or from passing 

through or tnielling therein, without the consent of the Goiemment, it is 
enacted as follows — 


LEG REF 

* Short title Ibe Foreigners Act, 1864' 
See the Indian Short Tides Act 1897 (XIV 
of 1897) 

For special direction from Parliament to 
pass this Act, see S 84 of the Government 
of India Act, 1833 (III and IV Will IV. 
c 85), Coll Stats , Ind , Vol 1 

For the Statement of Objects and Reasons 
of the Bill which became Act III of 1864, 
see Calcutta Gazette, 1863 p 2I63f for 
proceedmgs relating to the Bill, see tbtd , 
Supplement, p 581, and Castile of India, 


1864 Supplement p 41 
The Act has been declared to be in force 
m the whole of British India except as 
regards the Scheduled Districts b> the 
Laws Local Extent Act. 1874 (XV of 1874), 
S 3 

It has I cen declared in force in — 

Upper Burma gcnerallj (except the Shan 
States) Lj the Burma Laws Act, 1698 (XIII 
of is^)| S 4 (1) and Sch I. Bur Code, 
Vol I out Its application to Chins m the 
Chin Hills has been barred by the Chin 
HiIU Regulauon, 1696 (V of 1896), Bur, 
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1 The following ^\ords and expressions m this Act shall ha\e the mean- 
, mgs hereby assigned to them, unless there be some 

^ thing in the subject or context repugnant to such 

construction, that is to saj — 

![***♦**] 

‘Foreigner” Xhe word "foreigner" shill denote a person — 

*[(o) who IS not a natural bom Bntish subject as defined in sub sections 
(1) and (2) of section 1 of the British Nationality and Sfttus of Aliens Act 
1914, or 

(h) who has not been granted a certificate of naturalisation as a Bntish 
subject under any law for the time being in force in British India 

Proaided that any British subject who, under any law for the time being 
in force in British India, ceases to be a Bntish subject, shall thereupon be deemed 
to be a foreigner] , 

the words ‘the Magistrate of ihe district" shall denote the chief officer 
charged with the executive administration of a distnct 
tn* ^^?®‘**^^** and exercising the powers of a Magistrate, b) what 

ever designation the chief officer charged with the 
executive administration is staled, or, in the absence of such officer from the 


LEG REF 

Code, Vol I, and to hill tribes m a hill 
tract to which the Regulation applies b% 
the Kachm Hill Tribes Regulation 1893 (I 
of 1893), Bur Code Vol I 
The Santhal Parganas by the Santhal Par 
ganas Settlement Regulation (III of 1872), 
S 3 as amended by the Santhal Parganas 
JusUce and Laws Regulation (III of 1899) 
B and O Code Vol I 
The Arakan Hill Districts by the Arakan 
Hill District Laws Regulation 1916 (I of 
1916) S 2, Bur Code Vol I 
British Baluchistan b> the British Balu 
chistan Laws Regulation 1913 (II of 1913) 
S 3 Bal Code, 

Angul District by the Angul I-aws Regu 
lation, 1913 (III of 1913), S 3 B and O 
Code Vol I 

It has been declared by notification under 
S 3 (a) of the Scheduled Districts Act 
1874 (XIV of 1874) to be m force in the 
following Scheduled Districts namely — 
Sind see Gazette of India, 1878, Pt I 
p 482 

Aden see Gazette of India, 1879, Pt I 
P 434 * 

West Jalpaigun the Western Dvars, the 
Western Hills of Darjiling the Darjiling 
Tarat and the Damson Sub division of the 
Darjiling District see Gazette of India, 1881 
Pt I.p 74 

The Districts of Hazanbagh, Lohardaga 
fnow the Ranchi District see Calcutta 
Gazette, 1899, Pt I p 44) and Manbhum 
and Pargana Dhalbhum and the Kolhan m 
the District of Singhum, see Gazette of 
India 1881, Pt 1 p S(M 
The Purhat Estate in the Singhbhum Dis 
trict see Gazette of India 1897, Pt I p 10o9 
The Scheduled portion of the Mirzapur 
District, see Gazette of India 1879, Pt I 
P 383 

Jaunsar Barwar, see Gazette of India, 


1879. Pt I.p 382 „ 

The Districts of Hazara Peshawar 
Kohat, Bannu Dcra I«mail Khan and Dm* 
Ghazi khan (Pcrltotts of the Pirfrifl of 
Ha:ora, Bwnu Dera Ismeii Kluut a\d Den 
Cluszt Khan mwf the Duirtets of PesJiOJ.'ar 
and Kofiat now form the Korth Vdj 
tier Province, sec Gazette of India Iwl if* 
I. p 857, and ibid , 1902 Pt /, p 573, but 
tis applteatton vt tJtat part of the Hasan 
Dtslnei kttowit as Upper Tanotial has aeen 
barred by the Ha-aro {Upper Tantmot) 
RegutaUon, 1900 (// of 1900) ^ 

A \V Code), see Gazette of India 28S6 
Pt 1 P 48 , 

The Distnct of Lahaul see Gazette o* 
India 1886 Pt I p 301 
The Scheduled Districts of the Centra 
Proimces, see Gazette of Inifia, 1879 Ft t 

P 771 . 

The Scheduled Districts in Canjam ^ 

Vizagapatam, see Gazette of India 
Pt I, p 870 T 

The District of Sylhet see Gazette 
India 1879 Pt I p 631 _ 

The rest of Assam (except the Ao/'" 
Lushai Hills), see Gazette of India, 1°^ 
Pt I p 299 . 

It has been extended by notification 
S 5 of the last mentioned Act, to t 
following Scheduled Districts namely 
Kumaon and Garhwal see Gazette of Ind‘ 
1876 Pt I, p 606 

The Tarai of the Province of Agra, s 
Gazette of India. 1876 Pt I P 50a . 

* Definitions of 'British India’ and Do 
Government omitted by A O , 1937 
•These words were substituted for i 
words 'not being either a natural bom s 
ject of Her Majesty withm the m^ins 
of the Statute 3 and 4 Wdham IV, CWP 
83 S 81, or a Native of British India oy 
S 2 of the Foreigners (Amendment) A r» 
1915 (III of 1915). 
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‘Vc«cl ” 


Station at ^\h^ch his Court is ustiilly held, the senior officer at the station exer- 
cising the powers of a Magistrate as defined m the Code of Criminal Procedure 
Mhe word '‘\esser shall include an) thing 
made for the con\c^ance b) water of human beings or 
propcrl) , 

\Ninnhcr ] Rc{< &) ^Ict X of 1914 
I Cf/idrr I hi Act X of 1914 

2 If a question shall arise whether any person alleged to be a foreigner 

Proof of br,„s a fores "> '>' *'"= of this Act .s a 

r,cr foreigner or not, or is or i? not subject to the proii 

stons of this Act the onus of pro\mg that such person 
IS not a foreigner, nr is not subject to the proaisions of this Act, shall he upon 
such person 

3 The Central Go\ernment may, b\ writing order an) foreigner to 
Government maj nnlcr remo\e hiinsclf in British India or to remove him 

any foreigner to rcmo\e self therefrom b\ a particular route to be specified in 
the order 


LEG REF 

definition in S 3 (^6) of the Gene 
ral Causes Act 1S97 

‘Words referring to Local Govemment 
omitted by A 0 1917 

NOTES 

Sec 2 Errecr or TssNsrtK or Terbi 

TORY— CeSSIOV of TfaWTORY BY Hritun to 
ASOTIIER STAtr— nRITtStt SUBJFCr CTSSES tO 
SE sucir ov CESSION —A rcl noiiislimcnt bx 
the Goxernment of a terntorj is not only a 
relinquishment of the right to sol or tern 
tor> but also of the rights oxer the inhabit 
ants of the cotmtr} The distinction bet 
ween a right of election of wh ch sovereign 
he will become tl c subject and the method 
b) which a man can leave a newl> ceded 
terntofj and remain within the allegiance 
of his former sovereign seems somewhat 
fine but the dist nction is one between a 
mere assertion of elected allegiance and 
actual conduct clearly showing such an elec 
tion It IS not enough for an inhabiiani to 
assert when the question arises that he has 
elected to remain withm the allegiance of 
his/ormer sovereign there must be conduct 
on his part such as leaving the ceded tern 
tory and going to reside permanently in his 
former sovereign s dominions to indicate h s 
previous election Any inhabitant of the 
ceded or separated temtorj has not the 
right to remain an inhabitant of it and at 
the same time to retain the allegiance and 
nationahtj of the State which ceded or per 
mitted the separation The common law of 
England cmbodjing the above rules is lie 
law for the time being in force m British 
India wrthm the meaning of the proviso to 
SI 90 I C 310=1923 B 4S9 [18 Cal 

620 (P C ) and 42 Mad 589 (P C ) Foil 1 
The applicant was bom in Ramdupati which 
was m British territory In that village he 
had some lands and owmed a house in whidi 
his family resided permanentlj He how 
ever came to Bombaj for purposes of trade 
Ramdupati Vvas subsequently ceded to the 


Maharaia of Benares by the British Govem- 
ment The applicant continued to live in 
Bombay for trade before at nelJ ai after 
the cession ffrtd that the applicant was a 
•foreigner by virtue of the proviso to S 2 
of Act 111 of 1915 amenlmg the Fore goers 
Act !ft>4 90 I C 310=49 B 8Wss27 

Bom L R 1W3=2C Cr L J la26=192S B 
489 

Secs 3 and 3 A PROcarttRE —Govern 
ment must issue orders about detention or 
release or removal without delaj— Commis 
sioner of Police cannot do any such thing 
withut such orders 85 I C 138=49 B 222 
=1925 B 139 

Secs 3 and 4 -—Act HI of 1864 is not 
ultra ttrfs of the Gov ernor General of 
India in Council 18 B 636 Per Jlajlei 
/ — ^Tlic Act applies to all foreigners 
allliouyh their residence in Bombay may not 
be 1 heh to affect or endanger the peace and 
lecunty of British India (/bid ) Per 
5tor/nj7 / — Tlic Government would be the 
sole Judges of what was necessary for the 
peace and security of British India and if 
they acted in accordance with the letter of 
the Act the H gh Court could not enquire 
into the sufficiency or otherwise of their 
reasons for so acting (/bid ) A warrant 
issued under Ss 3 and 4 of Act III of 1864 
should not comprise two distinct orders one 
to the foreigner to remove himself from 
British India the other to arrest him m case 
It IS not duly obeyed There should be a 
separate order directing him to remove him 
self from British India which should be 
duly served upon him Then, in case of 
his refusal ox-jitglect to compl y w ith its 
terms there should be a further order by 
the Government authorizing his arrest and 
detention m ;ail Tho -persons named tn 
the warrant should be described with iuffi 
aent wrtain^ and particularity The parti 
ciilar route to be specified in the order re- 
ferred to in, S 3 of Act III of 1864 u in 
tended to be a route in British. India, and 
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^[3-A. (1) Whenever in a Presidency to\vn the Commissioner of Police 

- . . or elsewhere the Magistrate of the District, considers 

heSld^nd SmedTnd- MCentral Government] should be moved to 

ing order of remo%al. Jssue an Order under section 3 in respect of any 

foreip:ner who is ^V!thin the limits of such Presidenc}’ 
town or of the jurisdiction of such Magistrate, he may report the case to the 
'[Central Government] and at the same time issue a warrant for the apprehen- 
sion of such foreigner. 


(2) Any officer issuing a warrant under sub-section (1) may, in his 
discretion, direct by endorsement on the warrant that if such foreigner executes 
a bond with gr without sureties for his attendance at a specified place and time, 
the person to whom the warrant is directed shall tahe such security and release 
such foreigner from custody. 

(3) Any person executing a warrant under sub-section (1) may search 
for and apprehend the foreigner n.amed in such warrant; and, subject to any 
direction issued under sub-section (2), shall forthwith cause such foreigner when 
apprehended to be produced before the officer issuing the warrant. 

(4) When a foreigner for whose apprehension a warrant has been issued 
under sub-section (1) is produced or appears before the officer issuing such 
warrant, such officer may direct him to be detained in custody pending the orders 
of the '(Central Government], or may release him on his executing a bond with 
or without sureties to appear at a specified place and time and thereafter if and 
when required until such orders are obtained 


(5) Any officer who has in accordance with the provisions of sub-section 
f4), ordered a foreigner to be detained or released on his executing a bond shall 
forthwith report the fact to the '(Central Government]. On the receipt of a 
report under this sub-«ection the '(Central Government] shall without dela) 
either direct that the foreigner be discharged or make an order for the remo>3l 
of such foreigner in accordance with the provisions of section 3.] 


roreigner refusing to 
remove, or returning with- 
out license after removal 
mav be apprehended and 
detained 


If any foreigner ordered to remo\e himSelf'from British India, or 
ordered to remove himself therefrom by a particular 
route, shall neglect or refuse so to do, or if any for- 
eigner, having removed himself from British India m 
consequence of an order issued under any of the pro- 
visions of this Act, or having been removed from 
British India under any of the said provisions, shall 
wilfully return thereto without a license in writing granted by the Central 
Government *[* * * such foreigner may be apprehended and detained in safe 
custody, until he shall be discharged therefrom by order of the Central Govern- 
ment, *(* * *] upon such terms and conditions as the said Central Government 
* *] shall deem sufficient for the peace and security of British India, and 
of the allies of Her Majesty, and of Ihe neighbouring Princes and States 


. LECi RFF 

iS .3-A was inserted by S 3 of the 
^mgners (Amendment) Act, 1915 (III of 

i ’ ^iubslituled for ‘Locals Government’ bj 
A O.. 1937. '■ * ' 


NOTES - , ' u 

not a route be>ond the High Seas. In me 
absence of «tatiitory provision, the 
of a seal will render a warrant void 
See also IR C \V N. 705=15 Cr L.J.-3^ 
=23 I C, 678=1 L.W.- 9S9 -(P C.),. — 
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Central Goxernment ma> 
order all iJie rro\i*ons of 
this Act to !« m force in 
British In lia or m an\ fRart 
thereof 


WTtenetcr the Centnl Goxemment shad consider it necessary to 
taVc further precautions in respect of foreigners 
residing or tra\cllmg m British India or an) part 
thereof it shall be lawful for the Central Govern 
ment b\ a notification published m the Official 
Gazette, to order that the pro\isions of this and the 
subsequent sections of this Act shall be in force in 
British India or in such part thereof as shall be specified in such notification 
for such period as shall be ihcrem declared and thereupon and for such penod 
the whole of this Act including this and the subsequent sections shall have full 
force and effect in British India or such part thereof as shall have been so speci 
fied TTic Central Govenimcnl maj from time to time b) a notification publi 
shed as aforesaid cancel or alter an) former notification which may still be in 
force or ma) extend the penotl declared therein Provided that none of the 
provisions of this or the subsequent sections of this 
Act shall extend to an) foreign minister dul) accre 
dited b) his Government to anv consul or vice consul to an) person under the 
age of fourteen )ears or to anv person in the service of Her Majesty 

6 IZver) foreigner on arriving in an) part of Bntish India m which all jhe 

provisions of this Act are for the time being in force 
his amva°7n^nrfia°in^«r order issued as provided m the last prece 

tarn cases section from any port or place not within 

Bntish India or from an) port or place within British 
India where all the provisions of this Act are not m force shall if he arrive at a 
president) town forthwith report himself to the Commissioner of Police of 
such town or if he arrive at anj other place then he shall forthwith report 
himself to the T^Iagistrate of the district or to such other officer as shall be 
appointed to receive such reports by the Central Government »[***] 

7 The report shall be m wnting and shall be signed by the person repor 

. bng himself and shall specify his name or names the 
report* ^ nation to which he belongs the place from which he 

shall have come the place or places of his destination 
the object of his pursuit and the date of his arrival m such presidency town or 
other place The report shall be recorded by the officer to whom it is made 

8 The provisions of the last two preceding sections shall not extend to 
an) person being the master or commander of a vessel 
or emplojed therein but if an) such person shall be 
m any part of British India in which all the provisions 
of this Act are for the time being in force after he 
shall have ceased to be actually employed m a vessel 
he shall forthwith report himself m manner aforesaid 

9 If an) foreigner shall neglect to report him 
self as required by tins Act he may be dealt with in 
the manner hereinafter provided in respect of forcig 
ners travelling VMthout a license 

10 No foreigner shall travel in or pass through 
anv part of Bnti«h India m which all the provisions 
of this Act are for the time being in force wathout a 
license 

’^11 Licenses under this Act mav_bej;nnted 

b) the Central Government or b) officers specially 
authorized b) that Gov emment ] 

LEG REF b> A O IW7 

* Reference to Local Govermrent omitted *S 11 lubstituted by A 0 1W7 


Fore gners being masters 
of vessels or emplojcd 
therein to report them 
selves w1 en tl e> cease to 
be so emplojed 

Foreigners neglecting to 
report themselves may be 
dealt With in 1 ke manner 
as Sore gners traveling 
without a 1 cense 


Grant of licenses 
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12 Every such license shall state the name of the person to whom the 

license is granted the nation to which he belongs the 
^Vhat to be stated in or districts through %\hich he is authorized to 

pass or the limits withm which he is authorized to 
travel and the period (if any) during which the license is intended to have effect 

13 The license maj be granted subject to such conditions as the Central 

Government * * * ] mav direct, or as the officer 

License maj be Rranted grranting the license may deem necessary Any license 
mav^L re\oCd revoked at any time by the Central Government 

may be ^c^obed ^ ^ ^ ] or by the officer who granted the license 

14 If any foreigner travel in or attempt to pass through any part of 

British India without such license as aforesaid or 
Foreigner travelling with beyond the districts or limits mentioned therein or 

after such license shall have been revoked or shall 
□itions of license maj be , c j 

apprel ended Violate any of the conditions therein specmed tie may 

be apprehended without warrant by any officer 
cising any of the powers of a Magistrate or by any European commissioned 
officer m the service of Her Majesty or by any member of a volunteer corps 
enrolled by authority of ‘[the Central Government] whilst on duty, or by any 
police officer , 

15 If any person be apprehended by a person not exercising any of the 

powers of a Magistrate and not being a police officer, 
Procedure upon appre be delivered over as soon as possible to a 

police officer, and ^rthwith earned before the Magis 
trate of the district Whenever nny person shall be apprehended by or taken 
before the Magistrate of the district such Ma^straic 
Magistrate to report to j^mediately report the case to the ^[Central 

Government Government] and shall cause the person brought 

fore him to be discharged or to be conveyed to one of the presidencv town's 
pending the orders of such Government to be detained 

16 Anv person apprehended or detained under the provisions of this Act 

may be admitted to bail by the Magistrate of the dis 
Persons arprel ended tnet or by any officer authorized to grant license^ 
may be admitted to bail little inconvenience as possible 

dunng his detention in custody 

"117 The Central Government may order any person apprehended or de 
tamed under the provisions of this Act to remove 
Removal of persons ap himself from any part of British India by sea or by 
prehended Other route as the Central Government may 

direct or the Central Government may cause him to be removed from that pa 
of British India by such route and in such manner as to that Government may 
seem fit ] 

18 The Central Government may by order prohibit any person or any chss 
of persons not being natural born subjects ^ 

Central Government ina> Majesty Within the meaning of the 'Statute 3 ®"“ 
prohibit persons not being William IV Chap 85 section 81 from travelling m 
or passing through any part of British India in whicn 
through \ny part orind"! the provisions of this Act may for the 
without a license be m force and from passing from any part tner 

to another without a license to be granted by su 

LEG REF » Substituted for Local Government to 

1 Omitted by A O ,1937 which he is subord rate by , » » 

* Substituted Tor Goiemment' by^ O *S 17 substituted for old S 17 by 

1937 ■The OpyeTTytlfft of Ind;a ^ 
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officer or officcr<! ns «lnll Ikt cpc^-ifiMl tn the order, nnd, tf nn> pcr«on <;o profit 
bitecl ‘thnll \\ilfull\ di^obc) ciicli order, lie tmv be npprcliended uitlioiit wirrnnt 
b\ nn\ of tfic officers <pecifictl tn section 14 of tins Act nnd enrried before the 
Mn{n<;tmte of tfic distnet, nnd dcnlt with under the pro\istons of “^eetton 17 m 
the <amc manner as tf fie were n forciRncr nml tfic Central Government may 
order such pcr«on to l>c dctninctl in safe custo<l> or under tfic sur\cilhnce of the 
police <0 lonjj as it maj be ilcemed neccssan for tfic peace and security of 
Hnti«h India or an\ part thereof 


20 It shall be lawful for the Conmitsstoncr of Police or for the Mapis 
^ trale of the district, or for an} officer appointed to 

M rccetac reports as mentioned m the sixth section of 

wticilcr forcif^ncrs arc on **”' police officer under the authont) 

board of such Commissioner or Magistrate to enter anj 

vessel m an) port or place within Rritish India in 
which all the provisions of this Act ma) for the time beinp be in force in order 
to ascertain whether an) foreigner bound to report his arrival under the said 
section 6 of this Act is on board of such vessel and it shall be law/ul for such 
Commissioner of Police Magistrate or other officer as aforesaid to adopt such 
means as may be reasonabl) necessa^ for that 
Masters of vessels to fur purpose and the master or commander of such vessels 
n*” ^Iso before anv of the passenger^ are allowed to 

specuns tlcm'* ' ** dtsembarK if he shall be required «o to do by such 

Commissioner of Police Magistrate or other officer as 
aforesaid deliver to him a list in writing of the passengers on board specifying 
the ports or places at whicli thev cmbarl e<I and the ports or places of their 
disembarkation or intended disembarkation and answer to the best of his 
knowledge all such questions touching the passengers on board the said vessel 
or touching those who may have disembarked in any 
rorei^ner ‘o part of Rntish India as shall be put to him by the 

S'le^aSmcStid^embiT Commissioner of Police M-isistrate or other officer 
as aforesaid If an> foreigner on board such vessel 
in an> part of British India shall refuse to give an account of his objects of 
pursuit in India or if his account thereof ’^hall not be satisfactory the officer 
may refuse to allow him to disembark or he ma) be dealt with in the same 
manner as a foreigner aravefiing in l\nWsVi fndia v.Whou^ a ficewse 

21 If the master or commander of a vessel shall wilfully give a false 

answer to any question which by section 20 of this 
Penalt> for false answer ,5 bound to answer, or shall make an) false 

or report report he shall bc held to have committed the offence 

specified in 'leCtion 177 of the Indian Penal Code 

22 If the master or commander of anv vessel shall wdfull) neglect or 

refuse to comply with the requisitions of this Act he 
Pcnaln for neglect bj ,ball on conviction before the Magistrate of the 

S."rw.s.t‘',onl of a”" ' <>'5'™' or ’ Jo5«oe of the Peace be liable to a fine not 

exceeding two thousand rupees 
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23 Whoever mtentionally obstructs my officer m the cxercjse of any of 

_ , , the powers vested in htm by this Act shall be held to 

officers^ obstruct ng hi\e committed the offence specified in <5ection 186 of 

the Indnn Penal Code 

24 [Fmcj imposed under this Act houf to be recovered ] Rep ly Act X 
of 1914 

25 The Central Government ’[* * *] may 'exempt any person or am 

class of persons either wholly or partially or tempor 
Persons ma> be exempt aril) or otherwise from all or an) of the proaasions 
^ from provis ons of th s q£ contained in any of the sections subsequent 

^ to section S and ma\ at am time revoke any such 

exemption 


THE FOREIGNERS ACT NO (II OF 1940) 

[23rd February 1940 

An Act to provide for the »in/ori/io« of restrictions on foreigners 
Whereas it is expedient to provide for the imposition of restnctions on 
the entry of foreigners into British India their presence therein and their depar 
ture therefrom It is hereb) enacted as follows — ■ 

Short tile extent and 1 (I) This Act nn> be called The FoREIOVESS 

duration Act 1940 


(2) It extends to the whole of British India 

(3) It shall be in force during the continuance of the present war and 
for a period of six months thereafter 


Defin tions 2 In this Act — 

(a) foreigner has the meaning assigned to it m the Foreigners Aft 
1864 except that it does not include — 

(i) any ruler or subject of any Ind an State or 

(ii) any native of the tribal areas 

(b) prescribed means prescribed by orders made under this Act 

(c) specified means specified by direction of a prescribed authont) 


3 (1) The Central Government may by order make provision either 

•p , , , generally with respect to all foreigners or with respect 

o^\e^ o ma e or ers particular foreigner or any prescribed class or 

description of foreigner for prohibiting regulating or restricting the entry of 
foreigners into British India or their departure therefrom or their presence or 
continued presence therein 


(2) In particular and without prejudice to the generality of the foregoing 
power orders made under this section may provide that the foreigner — 

(o) shall not enter British India or shall enter British India only at such 
times and by such route and at sUch port or place and subject to the observance 
of such conditions on arrival ^is may be prescribed 

(6) ^all not depart from British India or shall depart only at such times 
an'di)) sUchTroufe and Tronrsuch putrof-place -andTubject to the observance of 
such conditions on departure as may be presenbed 


I EG Rrr 

* Reference to- Local government om tied 
^ A O 1937 


*For exempt on see Gazette of Ind a 
1914 Ft I pp 1329 and 190 j 
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(f) rot retniin in British India or in any prescribed area therein 
(d) ^hall rcnio\c hmi<clf to and remain in such area m British India as 
ma\ be prc«cnbc<f 

(c) ‘^hall complj \\ith «itich conditions as may be prescribed or specified — 

(1) requmnj; him to reside m a particular place 
(ii) impocinganj rc^lnctiousoiilusinoxcments 

(lit) rcquirijiR him to furnish such proof of his idcntit) and to report such 
particulars to such authorit\ in such manner and at such time and place as may 
be presenbed or specified 

(i\) requinuR him to allow his photograph and finger impression to be 
taken and to funnsh specimens of his hand \ riling and signature to such autho 
nti and at such time and place as ma> be presenbed or specified 

(\) prohibiting him from association with persons of a prescribed or 
specified descnplion 

(m) prohibiting him from engaging in actnities of a prescribed or 
specified description 

(\ii) prohibiting him from using or possessing prescribed or specified 
articles or 

(\iii) otherwise regulating Ins conduct in an\ such particular as ma) be 
presenbed or specified 

(f) shall enter into a bond with or without sureties for the due obser 
\ance of or as an alternative to the enforcement of an\ or all presenbed or 
specified restrictions or conditions or 

(g) shall be arrested and detained or confined 

and may tnake provision for such incidental and supplementary matters as maj 
in the opinion of the Central Government be expedient or necessary for giving 
effect to this Act 

4 (I) An\ foreigner (hereinafter referred to as an internee) m respect 

of whom there is in force any order made under clause 
Internees Section (2) of section 3 d reeling that he 

be detained or confined shall be detained or confined m such place and manner 
and subject to such conditions as to maintenance discipline and the punishment 
of offences and breaches of discipline as the Central Government may from time 
to time determine 

(2) No person shall — 

(a) kwovvvwgly assvst -vw wWerwee to escape from custodv or knowmgly 
harbour an escaped internee or 

(t) give an, escaped internee anj assistance with intent thereby to pre 
vent hinder or interfere with the apprehension of the internee 

(3) The Central Government may by order provide for regulating 
access to and the conduct of persons tn places in Bntish India where internees 
are detained and for prohibiting or regulating the despatch or convejance from 
outside such places to or for internees therein of such articles as may bepresenbed 

(4) No proceedings shall be taken bj virtue of sub section (2) or sub 
section (3) against anj person m respect of anv act done by him when he is 
himself an internee 


5 (1) No foreigner who was in Bntish India on the date on which this 

_ > Act came into force shall while in Bntish India after 

Change ol name assume or use or purport to assume oraise 

for any purpose an> name other than that which he was ordinarily known 
immediately before the said date 

(2) Where after the date on which this Act came into force any foreigner 
carrier -bn or purports to carry -on (whether alone or m assoaation with any 
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other person) any trade or business under any name or style other than that 
under which that trade or business was being carried on immediately before the 
said date he shall for the purposes of sub section ( 1 ) , be deemed to be using a 
name other than that by which he avas ordinarily known immediatel) before the 
said date 

(3) In relation to any foreigner who not baaing been in British India on 
the date on which this Act came into force thereafter enters British India sub 
sections (1) and (2) shall have effect as if for any reference in those sub 
sections to the date on which this Act came into force there were substituted a 
reference to the date on which he first enters British India thereafter 


(4) For the purposes of this section — 

(fl) the expres<:ion name includes a surname and 

(b) a name shall be deemed to be changed if the spelling thereof is 

altered 


(5) Nothing in this section shall apply to the assumption or use — 
(o) of any name in pursuance of a Royal licence or 
(b) by any married woman of her husbands name 


6 An) District Magistrate and any Commissioner of Police or, where 
there is no Commissioner of Police any Supennten 
Obligations of masters of of Police may for any purpose connected with 

vesse sec enforcement of this Act or any order made 

under enter with such assistance as he may think fit any aessel or aircraft at 
any port or place m British India and mav — 

(0) direct the rrneter of the vessel or the pilot of the aircraft as the case 
may be — 

(1) before anv passenger disembarks or before the vessel or aircraft 
leaves such port or place as the case may be to furnish a list m writing of the 
passengers who are on board or who have been earned on board at any time 
since the aessel or aircraft commenced its journey or who have signified their 
intention of departing from Bntish India on board such vessel or aircraft setting 
out the ports or places at which they embarked the ports or places of their 
disembarl ation or intended d sembarl at on and such other particulars as may be 
prescribed and 

(u) to answer to the best of his ability any question relating to the passen 
gers who are on board or who haae disembarked in any part of Bntish 
India and 

(&) if any foreigner seeking to enter British India qn board such vessel 
or aircraft does not give satisfactory reasons for entering British India either 

(i) refuse to allow such foreigner to disembark from such vessel of 
aircraft or 


(n) place him under such restraint as may be prescribed or specified 

7 If any question arises with reference to this Act or any order made or 

Burden of proof direction given thereunder whether any person is or 

IS not a foreigner or is or is not a foreigner of a 
particular class or description the onus of proving that such person is not a 
foreigner or is not a foreigner of such particular" class or description as the case 
may be shall notwithstanding anything contained in the Indian Evidence Act 
1872 he upon such person 

8 The Central Government may fy order declare that any or all of the 

_ . . provisions of this Act or the orders made thereunder 

on of Xr*’ "o* *PP*y sJ'all apply only With such modifi 

- cations or subject to such conditibhs as ifiay b€ sped 
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fied to or iti rchtion to in) mdividunt foreigner or any class or description 
of foreigner 


9 (1) An} autIiorif> empouered 1>^ or tinder or m pursuance of the pro 

Tower to g %c cfTcct to of this Act to gi\e any direction or to exercise 

order* direction* etc powcr im> m addition to any other action 

expressly provided for in this Act take or cause to be 
taken such steps and u«e or cause to be used such force as maj m its opinion 
be rcasonabl} necessaty for securing compliance with such direction or for pre 
venting or rcctif 3 ing an^ breach thereof or for the effective exercise of such 
power, as the case maj be 

(2) An) police officer may take such steps and use such force as may 
in his opinion be reasonabl) necessarj for securing compliance with any order 
made or direction given under or m pursuance of the provisions of this Act or 
for preventing or rectifiing anj breach of such order or direction 

(3) The power conferred b} this section shall be deemed to confer upon 
any person acting in exercise thereof a nght of access to any land or other 
property whatsoever 


10 Any authority upon which any power to make or give any direction 
Po»er 10 diltgoto auti o consent or permission or to do my other act is con 
ferred by this Act or by any order made thereunder 
may unless express provision is made to the contrary 
m writing authorise conditionally or otherwise any authority subordinate to it 
to exercise such power on us behalf and thereupon the said subordinate autho 
nty shall subject to such conditions as may be contained in the authorisation 
be deemed to be the authority upon which such power is conferred by or under 
this Act 


11 (1) Any person who attempts to contravene or abets or attempts to 

abet or does any act preparatory to a contravention 
Attempts etc to contra qJ the provisions of this Act or of any order made or 

^^°'^'* **"* *^ '* direction given thereunder or fails to comply with any 

direction given in pursuance of any such order shall 
be deemed to have contravened the provisions of this Act 

(2) Any person who knowing or having reasonable cause to believe that 
any other person has contravened the provisions of this Act or of any order 
made or direction given thereunder gives that other person any assistance with 
intent thereby to prevent hinder or otherwise interfere with his arrest trial or 
punishment for the said contravention shall be deemed to have abetted that 
contravenion 

(3) The master of any vessel or the pilot of any aircraft as the case may 
be by means of which any foreigner enters or leaves British India m contraven 
tion of any order made under or direction given m pursuance of section 3 shall 
unless he proves that he exercised all due diligence to prevent the said contra 
vention be deemed to have contravened this Act 


12 If any person contravenes the provisions of this Act or of any order 
made thereunder or any direction given in pursuance 
Penaites order he shall be punished with 

imprisonment for a term which may extend to five years and shall also be liable 
to fine and if such person has entered into a bond m pursuance of clause (/) of 
sub section (2) of section 3 his bond shall be forfeited any person bound 
thereby shall pay the penalty thereof or show cause to the saUsfaction of the 
convicting Court why such penalty should not be paid 

13 No suit prosecution or other legal proceed 
ProKct.on to ptrsoos oct tng sMI lie arawst any person for anything "Inch is 

ing under this Act m good faith done or intended to be done under this 

Act 
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14 The provisions of this Act shall be in addition to, and not in deroga 
Afpl.cat.o„ of otter of, lire prov.s.ons of the Foragers Act 1854, 

laws not barred Registration of Foreigners Act 1939 and of anj 

other enactment for the lime being in force 

Repeal and saving , (1) The Foreigners Ordinance, 1939 is 

hereb> repe-iled 

(2) Notwithstanding such repeal, all orders made directions giaen things 
done and action taken under the said Ordinance, shall be deemed to ha\e been 
made given done or taken under the provisions of this Act as if this Act had 
come into force on the 26th day of August 1939, references to the said Ordinance 
m any rule made under any enactment shall be construed as references to this 
Act and offences committed against or proceedings commenced under the said 
Ordinance may be punished or may be continued and completed as if such offences 
were committed against or such proceedings were commenced under this Act 


THE INDIAN FOREIGN MARRIAGE ACT (XIV OF 1903) ^ 

PREFATORY NOTE — ^This Act is intended to give effect to Foreign Marriages 
Order in Council (fee Statement o! Objects and Reasons) 

The following are the remarks of the Honbic Mr Arundalc m moving for leaie to 
introduce the Bill — On 'levera! occasions difficulties have arisen m connection with the 
intended marriage of British subjects under the provisions of the Foreign Marriage Act 
and Foreign Marriages Order m Council 1892 in cases where one of the parties has been 
resident in India 

The Foreign Marriages Order m Council requires that m cases where one of the 
parties has mot been resident withm the district of the Marriage Officer who is to celebrate 
the marriage that party shall produce a certificate from the ilarnage Officer of the place 
in which he or she has been the resident and that proper notice has been given 
marriage but these requirements of the Order in Council relate only to foreign countiw 
and to the United Kingdom while no instructions are given concerning notice of marriage 
by persons resident in India 

After some correspondence between the Secretary of State and the Government of 
India an Order in Council was issued on the I2th March 1903 to the following effect -- 
1 The following further modifications of the requirements of the Foreign Marria^ 
Act, 1892 as to residence and notice which appear to Hts Majesty to be consistent ww * 
observance of due precautions against the solemnization of clandestine marriages shall nav 
effect in cases where one only of the parties has dwelt within the district of the Marrage 
Officer and the other of such parties has dwelt m a Colony or in India that is to s^ 

(i) If the Marriage Officer is sat slled that such notice has been given by 
dwelling m such Colony or in India as may be provided by any lavi in that Colony or ot tnc 
Governor General of Ind a in Council (as the case may be) giving effect to this ordcf 
(ti) In any such case the oath affirmation or declaration required by section 7 ot tn 
Foreign Marriage Act shall be made subject to the modifications thereof to which effect 
given by Art 6 of the Foreign Marriages Order m Council 1892 

2. A law enacted by the Legislature of a Colony or by the Governor General of Iid a 
m Council shall be deemed to give effect to this Order if it makes provision (m whatever 
terms expressed) as follows 

(t) That a not ce of a marriage intended to he solemnized under the Foreign Marriage 
Act may be given by one of the parties intending such marriage who has had his or' her usual 
place of abode for three consecutive weeks immed ately preceding in some place m tlia 
Colony or in India (as the case may be) to such Marriage Registrar or other officer as ma 
be designated by the law m this behalf . 

(n) that such notice shall be published either b> proclamation of bans or m sic 
other manner as the law may provide and 

(ni) that such Marriage Registrar or other officerj unless he is aware of ariy 
ment or objection which should obstruct the solemmzaiion of the marriage shall on fay 
ment of su^ fee if any as the law may provide give a certificate that the said notice n 
been so given and published as aforesaid 


leg REF 

»For Statement of Objects and Reasons 
ut Gazette of India, 1903, Part V, p 466, 


for proceedings m Council see 
VI, pp 157 and 165 
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Thu Bill which I bcR for lca\c to introduce u intended to give effect to tins Order 
in Council It extends to the whole of British India, and applies to all British subjects and 
^ all ser^ants of the King, whether British subjects or not, m the territories of any Native 
Prince or State in India The Bill is purcl> permtsswe and nothing m it affects a ^atld 
marriage solcmnired outside its provisions ’ 


1903 ) 


(Stc Proceedings of the Council of the Governor General of India dated 28th August, 


(23rrf October, 1903 

An Act to gtte effect to the Foreign Marriages Order in Council, 1903 

Whereas it is expedient to give effect to the lorcign Marriages Order m 
Council, 1903, It is hereb) enacted as follows — 

Short tiile^ extent and 1 (1) This Act may be called The Indian 

application FoREirs Markiace Act, 1903 

(2) It extends to the whole of Rrittsh India inclusive of British Balu 
chistan, the Smthal Parganas the Shan States and the Pargana of Spiti, and 

(3) It applies also to all British subjects and to all servants of the King, 
whether British subjects or not in '(an) Indian State ] 

2 (I) Notice in writing of a marriage which it 

Notice of marriage inten ts intended to solemnize under the Foreign Mamage 
Act, 1892 mav be given b\ one of the parties intend 
55 and 56 VKt c 23 mg such mlm-lge 

(a) a Marriage Kegistrar appointed under the Indian Christian Marnage 
Act 1872, where either of such parties is a person professing the Christian 
religion , 

(b) a District Magistrate Chief Presidencj Magistrate or Political Agent, 
where neither of such parties is a person professing the Christian religion 

Provided that the partj giving such notice as aforesaid shall have had his 
usual place of abode for not less than three consecutive weeks immediately pre- 
ceding the giving of notice within the local limits of the area for which the 
Marriage Registrar, Magistrate or Political Agent to whom the notice is given, 
IS appointed 

(2) Ever) notice given under this section shall stale — 

(a) the mme surname, age and profession or condition of each of the 
parties intending marnage 

(b) the residence of each of them 

(c) the time during which each of them has dwelt there and 

(d) the place in which the intended marnage is to be solemnized , 

and It shall contain a declaration bj the part) giving the notice to the effect 
that he believes that there is no impediment of kindred or affinity or other lawful 
hindrance to the solemnization of the said intended marriage . . i 

(3) A cop} of eveiy notice given under this section shall be published W 
being affixed m some conspicuous place in the office of the officer to whom the 
notice IS given 

(4) On the expiration of four clear da>s after such notice as aforesaid 
has been published in the manner prescribed In sub section (3), 

whom the notice is given unless he is aware of an) impediment of kandred ^ 
affinity or other lawful hindrance to the solemnization of the said intended 

LEG REF of anv Native Prince or State m India," by 

» Substituted for the words “the temtones A O , 1937. 
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marriage shall, on payment of such fee (if any) as ^[the Provincial Govern 
ment for each Province and the Central Government for British subjects and 
servants of the Crown in any Indian State] may fix m this behalf, furnish the 
party by whom the notice was given, with a certificate, under his hand and seal, 
to the effect that the notice has been so given and published 


THE FOREIGN RELATIONS ACT (XII OF 1932) ’ 

[8th April, 1932 

An Act to provide against the piihhcation of statements likely to prejudice the 
maintenance of friendly relations between Hts Majesty’s Government and 
the Governments of certain foreign States 
Whereas it is expedient to provide against the publication of statements 
likely to prejudice the maintenance of friendly relations between His Majesty's 
Government and the Governments of certain foreign States , It is hereby enacted 
as follows — 

c. . . j . 1 (1) This Act may be called The ^OREIC^ 

Short t,tle ttnd oxtent RELATIONS Act, 1932 

(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas 

2 Where an offence falling under Chapter XXI of the Indian Penal Code 

IS committed against a Ruler of a State outside but 
Power of Central adjoining India, or against the consort or son or pnn 
Goverrment to prosecute ^ipal minister of such Ruler, the Central Govern 
m certain cases of defania ‘ ^ , .t. a a 

tion ment may make, or authorise any person to maKe, a 

complaint in writing of such offence, and notwithstand 
ing anj thing contained in S 198 of the Code of Criminal Procedure, 1898, any 
Court competent in other respects to take cognizance of such offence may take 
cognizance thereof on such complaint 

3 The provisions of Ss 99 A to 99 G of the Code of Criminal Proce 

dure. 1898, and of Ss 27 B to 27 D of the Indian 
Power to forfeit certain post Office Act 1898 shall apply m the case of any 
book, newspaper or other document containing matter 
mission through *po*t which IS defamatory of the Ruler of a State outside 

but adjoining India or of the consort or son or pnnci 
pal xmnjster of such Ruler and tends to prejudice the maintenance of fnendly 
relations between His Majesty s Government and the Government of such 
State, in like manner as they apply m the case of a book, newspaper or document 
containing seditious matter within the meaning of those sections 

Provided that for the purposes of this section the said provisions shall be 
construed as if for the words ' Provincial Government' wherever they occur the 
words Central Government” were substituted 

4 Where, in any trial of an offence upon a complaint under S 2 or in any 
Prnnf o£ status of net procMtimg More A High Court arising out of S 3 

sons defamed there is a question whether any person is a Ruler of 

any State, or is the consort or son or principal minis 
ter of such Ruler, a certificate under the hand of a Secretary to the ^[Central 
Government] that such person is such Ruler, consort son or principal minister 
shall be conclusive proof of that fact 


LEG REt 

1 Substituted for the Governor General 
m Council by A O 1937 
*For statement of Objects and Reasons 
tee Gazette of India, 1931 Pt v, p 108 
for Report of Select Committee, sec tM , 


1932 Pt V p 99 
• Repealed by A O , 1937 
^Snbstituted for Governor General if" 
Council by the Government of India (Adap 
tation of Indian Laws) Order, 1937 
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Title 

Amendments 

1927 

1 XVI 

I The Indian Forest Act 1927 

1 Amcrded XXVI of 1930 and III of 
1933 


PREFATORY NOTE — The peneral law relating to forests m British India was 
ontained in the Indian Forest Act, 1878 and its amending Acts The present Act brings 
the law together SMthm the scope of one enactment The Act is a straightforward consoli 
dating Bill but the original Act having been passed before the General Causes Act 1897 
(\ of 1897), It had been found possible to shorten the language of the Act by taking 
idvantage of that Act The ambiguous language of the second paragraph of section 42 
of Act VII of 1878 had been altered m section 43 (2) so as to bring it into conformity 
nhat appeared to have been the original intention of the law The only other point 
may call for further notice is the extent clause The original Act extended to the Proi^t" 
of Assam but by Regulation VII of 1891 the Indian Forest Act, 1878, was repealed as far 
as it related to Assam This Act accordmgly omits Assam from the extent clause (Sef 
Statement of Objects and Reasons ) 


CONTENTS 


PREUMINARY 
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1 Short title and extent 

2 Interpretation clause 

CHAPTER ir 
Op RtsERVED Forests 
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4 Notification by Provincial Govern 
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41. Power to make rules to reflate tran- 
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42. Penalty for breach of rules made 
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Or THE COLLECnON OF DRIFT AND STRANDED 
Timber. 
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proved and may be collected accordingly. 

46. Notice to claimants of drift timber. 

47. Procedure on claim preferred to such 
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. 48. Disposal of unclaimed timber. 
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50. Payments to' be made by claimant 
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Penalties and Procedure. 
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tion. 

53. Power to release property seised 
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59. Appeal from orders under section 55, 
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60. Property when to vest in Government. 
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seized. 
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62. Punishment for wrongful seizure. 
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64. Power, to arrest without w'aiTant.*^^ 
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arrested. 

66. Power to prevent commission of 
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74. Indemnity for acts done in good faith. 
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77. Penalties for breach of 

78. Rules when to have force of law. 

CHAPTER XIII. 
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enjoyed. « ^ 

82. Recovery of money due to Govem- 

ment. l 
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(THE INDIAN FOREST ACT (XVI OF 1927). 

[2\st September, ^927. 

An Act to consolidate the law relating to forests, the transit of forest produeo 
and the duty leviable on timber and other forest-produce. 

Whereas it is expedient to consolidate the law relating to forests, the 
transit of forest-produce and the duty leviable on timber and other fores - 
produce; It is hereby enacted as follows: — 
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S. i] The Forest Act (XVI OF 1927) . 

CHAPTER I. 

Preliminary. 

Short title and extent. 1- (1) This Act may be called The Indian 

(Old Act, S I ) Forest Act, 1927 ' 

(2) It extends to Bombay, Bengal, Bihar and Orissa, the United Pro- 
vinces, the Punjab, the Central Provinces and the North-West Frontier Pro- 
vince (except the District of Hazara) 

(3) The Provincial Go\emment of any other province may, by notifica- 
tion in the Official Gazette extend this Act to the whole or any specified part 
of the province. (Cf Act XXXVIII of 1920, S 2andSch. I). 

Interpretation clause, (old 2 In this Act, unless there is anything repug- 
Act, S. 2.). nant in the subject or context, — 

(1) “cattle" includes elephants, camels, buffaloes, horses, mares, geld- 
ings, ponies, colts, fillies, mules, asses, pigs, rams, ewes,'sheep, Iambs, goats and 
kids; 

(2) “forest-officer" means any person whom *•[* •} the Provincial 

Government or any officer empowered by *(* the Provincial (government in 
this behalf, may appoint to carry out all or any of the purposes of this Act or to 
do anything required by this Act or any rule made threunder to be done by a 
forest-officer; 

(3) “forest-offence" means an offence punishable under this Act or under 
any rule made thereunder, 

(4) “forest-produce" includes — 

(o) the following whether found m, or brought from, a forest or not 
that is to say — (Cf Act V of 1890, S 2 ) 


LEG REF 

Sec 1 —For the forest law in force in 
the Harara Districts, see the Hazara Forest 
Regulation, 1893 (VI of 1693), P and N 
W Code 

For Madras Ajmcrc-Merwara, Burma 
British Baluchistan and Assam there arc 
special forest laws— Jee Madras Forest Act, 
1882 (V of 1882), Madras Code, the Aj- 
mcre Forest Regulation, 1874 (VI of 1874), 
Ajmere Code, the Burma Forest Act, 1902 
(IV of 1902) , the British Baluchistan 
Forest Regulation, 1890 (V of 1890), Bal 
Code, the Assam Forest Regulation. 1891 
(Vll'of 1891), E B and A Code 

In the Punjab the Land Preservation 
(CHIOS ) Act, 1900 (Punjab Act 11 of 1900), 
IS to be read with and taken as part of this 
Act, see P and N W Code For rules 
for ihe conservancy of forests and jungles 
in the hill district of the Punjab territories, 
see appendix to itnd. These rules are also 
m force m the North West Frontier Pro 
Vince see S 4 and second schedule to Reg. 
VII of 1901, «b*d 

5 ^. 2 For notification api>omtmg 

Forest Officers for the Santhal Parganas 
and empowering them to compound for 
offences mentioned m S. 67 
specified areas, see CaJculia Gasetie, IW, 
Pt Ip 28, m the NorthAVest FronUcr 
ProMnee for cerUm specified forest for all 


purposes of the A^t, see Caselle of Indus, 
19(M, Pt II, p 113, m the Punjab, for 
Rawalpindi Forest division for the purpose 
of carrying out the duties of Forest officer, 
sec Punjab Gaaette, 1%7, Pt I, p 32 

1 Words 'the Governor-General m Coun- 
cil, or’ omitled by A O , 1937 

NOTES 

Sec 1 — The Act docs not oust juris- 
diction of Civil Courts to decide whether 
certain land is forest land or waste land 
7 Bom L R 496 This Act is one that 
curtails proprietary rights. See 55 P L R. 
1901 (Cr ) (where the scope and nature of 
this Act IS discussed) . 

INFWKCEMENT OP THE FOREST RULES — 
not provided for m the rules should be 
tried under the Penal Code 4 P R 1869 
(Cr ) If a person is found with a gun 
and ammunition in a Reserved Forest it 
may be presumed until the contrary is shown 
that hunting was being engaged in 1929 
M W N 808. 

Sec 2 -Forest-officer is a public ser- 
vant, 10 P 124 Forest Settlemert-ofii- 
"cer, whether a Civil Court, 17 Mad. 193, 
Karkones who issue process if Forest-offi- 
cers. w 2 Bom.L R. 675 (679). Forest 
produce — Stems of trees are such produce. 

1 Weir 757, but not logs fastened to build- 
ings 9 M. 373 
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timber, charcoal, caoutchouc, catechu , wood oil , resm , natural varnish , 
bark, lac, mahua flowers, mahua seeds *[ ,kuth] and myrabolams, and (See Act 
XV of 1911, S 2 ) 

(i) the following when found in, brought from, a forest, that is to 

say, — 

(i) trees and leaves, flowers and fruits, and all other parts or produce 
not hereinbefore mentioned, of trees 

(it) plants not being trees (including grass, creepers, reeds and moss), 
and all parts or produce of such plants, 

(ni) wild animals and skins tusks horns bones, silk, cocoons, honey 
and wax, and all other parts or produce of animals, and 

(w) peat surface soil, rock and minerals (including limestone* latente, 
mineral oils and all products of mines or quarries) , 

*[(4-A) "owner” includes a Court of Wards m respect of property under 
the superintendence or charge of such Court] , 

(5) river includes any stream, canal, creek or other channels, natural 
or artificial 

(6) "timber” includes trees when they have fallen or have been felled 
and all wood whether cut up or fashioned or hollowed out for any purpose or 
not, and [see Act V of 1890 S 2, cl (2)) 

(7) tree includes palms bamboos, stumps brush wood and canes 
[See Act V of 1890, S 2, cl (1) ] 

CHAPTER II 


Of Reserved Forests 

3 The Provincial Government may constitute any forest land or waste* 
Vr.v.»r #«««». l^nd which IS the property of Government or over 

(Old Act, S 3 ) which the Government has proprietary rights, or to 

the whole or any part of the forest produce of 
which the Government is entitled a reserved forest m the manner hereinafter 
provided 


Notification by Provin 
cial Government (Old Act 
S 4) 


4 (I) Whenever it has been decided to cons 

titute any land a reserved forest the Provincial 
Government shall issue a notification m the Official 
Gazette — 


(u) declanng that it has been decided to constitute such land a reserved 

forest. 


(b) specifying as nearly as possible, the situation and limits of such 
land, and 


(c) appointing an officer (hereinafter called the Forest Settlement 
officer”) to inquire into and determine the existence nature and extent of any 
rights alleged to exist in favour of any person m or over any land comprised 
within such limits or in or over any forest produce and to deal with the same 
as provided in this Chapter 


*Inscrted by Act III of 1933 
NOTES 

See 3 —As to applicat on of provisions 
relating to reserved forests (I) to village 
forests see S 27, last paragraph (2) to 
forests and lands not the property of the 
Government see Ss 36 38, (3) to forest 
waste lands or produce the joint property 


of the Government and other persons see 
S 79 

Sec 4 Scope op Section — 29 B 4W 
power of Government to reserve forest 
What IS reserved forest 29 B 484 Jen 
tnis can claim compensation for land notinea 
as reserved forest 7 hf L J 13 , 

sence of notification — Effect of 1 Wcit 
759 
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Exf’hnatton — For the purpose of clause (6), it shall be sufficient to des- 
cribe the limits of the forest by roads nvers ndges, or other well known or 
readily intelligible boundaries 

(2) The officer appointed under clause (r) of sub section (1) shall 
ordinarily be a person not holding any forest office except that of Forest Settle- 
ment-officer 

(3) Nothing in this section shall prevent the Provincial Government 
from appointing an) number of officers not exceeding three not more than one 
of whom shall be a person holding any forest-office except as aforesaid, to per- 
form the duties of a Forest Settlement-officer under this Act 


5 After the issue of a notification under section 4, no right shall be 
Bar of acoroal of for«t "> Of o«f ‘•'e land comprised m such notiB- 

rights (old Act, S S) cation except by succession or under a grant or 
contract in writing made or entered into by or *[on be- 
half of the Crown] or some person in whom such right was vested when the 
notification was issued, and no fresh clearings for cultivation or for any other 
purpose shall be made in such land except in accordance with such rules as may 
be made by the Provincial Government in this behalf 


Proclamation by Forest 
Settlement officer (Old 
Act S 6 and S S of Act 
V of 1890) 


6 When a notification has been issued under 
section 4 the Forest Settlement officer shall publish in 
the local vernacular in every town and village in the 
neighbourhood of the land comprised therein a pro 
clamation— 


(o) specifying as nearly as possible the situation and limits of the pro- 
posed forest: 

(b) explaining the consequences which as hereinafter provided, will 
ensue on the reservation of such forest and 

(r) fixing a period of not less than three months from the date of such 
proclamation and requiring every person claiming any right mentioned m 
section 4 or section 5 within such period either to present to the Forest Sett)c- 
ment-officcr a written notice specifying or to appear before him and state the 
nature of such right and the amount and particulars of the compensation (if 
any) claimed m respect thereof 


7 The Forest Settlement officer shall take down in writing all statements 
made under section 6 and shall at some convenient 
Inqui^ by Forest Settle pjaj.^ inquire into all claims duly preferred under that 
ment officer (Old Act existence of any rights mentioned in 

section 4 or section S and not claimed under section 
6 so far as the same may be ascertainable from the records of (jovemment artd 
the evidence of any persons likely to be acquainted \vith the same 


Powers of Forest Settle 
ment officer (Old Act 
S 8 


8 For the purpose of such inquiiy, the Forest 
Settlement officer ma) exercise the following powers, 
that IS to say — 


LEG REF 

* Substituted for on behalf of Govern 
ment by A O 1937 

NOTES 

Sec 5 — ^Vhen a person cuts trees m a 
plot marked as waste number, the proscco 
lion should lie not under the Forest Act, 
but under the X-and Revenue Code of the 
rule framed thereunder Rat 873=Cr. 


Reg 49 of 1896 See eho 22 P R 1876 
(Cr ) 

Sec 6 (e) —As to presumption from 
tong possession and enjoyment and as to 
burden of proof in such cases see IS M 
3IS 7 M L T 241 3 M L J 231 

Sec 8 —As to the powers of Forest 
SetUement-officer, see 14 M 247 Notifi 
cation dosing forest for an mdefinite period 
IS net bad for indefimtenrss, when it tj not 
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. (o) power to enter, by himself or anj* officer authorised-by him for the 
purpose upon any land, and to surve)', demarcate and make a map of the same; 
and 


! 1 ' • (6) the powers of a Civil Court in the trial of suits 

9 Rights in respect of which no claim has been preferred under section 6, 
and of the existence of which no knowledge has been 
acquired by inquiry under section 7, shall be exttnguj- 
(u d Act, b. 9.) sh^, unless, before the notification under section 20 is 

published, the person claiming them satisfies the Forest Settlement-officer that 
he had sufficient cause for not preferring such claim within the period fixed 
under section 6. 


10. (1) In the case of a claim relating to the practice of shifting cultiva- 

tion, the Forest Settlement-officer shall record a state- 
: ment setting forth the particulars of the claim and of 

(S.*S of order under which the practice is 

'Act V of 1890). ' allotved or regulated, and submit the statement to the 

' • , Provincial Government, together with his opinion as 

to whether the practice should be permitted or prohibited wholly or in part. 


I'-l ’ (2) On receipt of the statement and opinion, the Provincial Government 

may make an order permitting or prohibiting the practice wholly or in part. 

(3) If such practice is permitted wholly or in part, the Forest Settlement- 
officer may arrange for Its exercise — 

C®) by altering the limits of the land under settlement so as to exclude 
land of sufficient extent, of a suitable kind, and in a locality reasonably con- 
venient for the purposes of the claimants, or 

(i») by causing certain portions of the land under settlement to be sepa- 
rately demarcated, and giving permission to the claimants to practice shifting' 
cultivation therein under such conditions as he may prescribe 

(4) All arrangements made under sub-section (3) shall be subject to the 
previous sanction of the Provincial Government. 


• -1 practice of shifting cultivation shall in all cases be deemed a 

privilege subject to control, restriction and abolition by the Provincial Govern- 
ment. 


11. (1) In the case of a claim to right in or over any land, other than a 

p . , ^ right-of-way or right-of-pasture, or a right to forest- 

over rish,",,' 'cUiS the Forest Settlement- 

(Old Act, S. 10.). officer shall pass an order admitting or ejecting the 

, same in whole or in part ' 

(2) If such claim is admitted in whole or in part, the Forest Settlement- 
officer shall either — 


(i) exclude such land from the limits of the proposed forest; or 

(ii) come to an agreement with the owner thereof for the surrender of 
his rights; or 

(tu) proceed to acquire such land in the manner provided by the Land 
Acquisition Act, 1894 ' 

(3) For the purpose of so acquiring such land — 


NOTES., which riparian rights are claimed, see 20 M- 

known at that time, how long it may be279, as to claim on mortgage, see 21 B. 
necessary to close the forest. 19 P. R.396. As to burden of proof onfquestions 
laSOfCr.). , of title, jee 3 M.L. J. 231 ; I? M. '215; 7 

Sec. tl.— As to acquisition of land over M.L.T. 241; 1929 Nag. 190. i ‘ ' 
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Order on claims to rights 
to pasture or to forest pro- 
duce (OH Act S II ) 

Record to be made by 
Forest Settlement officer 
(Old Act S 12 ) , 


The Forest Act <XVI of 1927) 

(o) the Forest Settlement officer shall be deemed to be a Collector pro 
ceeding under the Land Acquisition Act 1894, 

(6) the claimant shall be deemed to be a person interested and appeannff 
before him in pursuance of a notice given under section 9 of the Act 

(c) the provisions of the preceding sections of that Act shall be deemed 
to ha\e been complied uith and 

(rf) the collector with the consent of the claimant or the Court with 
the consent of both parties maj award compensation in land or partly in land 
and partlj in money 

12 In the case of a claim to nghts of pasture 
or to forest produce the Forest Settlement officer 
shall pass an order admitting or rejectwff the same in 
w hole or in part 

13 The Forest Settlement officer when passing 
anj order under section 12 shall record so far as 
ma) be practicable — 

(а) the name father s name caste residence apd occupation of the 
person claiming the right and 

(б) the designation position and area of all fields or groups of fields (if 
any) and the designation and position of all buildings (if any) in respect of 
which the exercise of such rights- is claimed 

14 If the Forest Settlement officer admits in whole or m part any claim 

_ , , . . under section 12 he shall also record the extent to 

V "hich the claim is so admitted specifying the num 

' ber and description of the cattle which the claimant is 

from time to time entitled to graze m the forest the season during which such 
pastue IS pemitted the quantity of timber and other forest produce which he 
IS from time to time authorised to take or receive and such other particulars as 
the case ma> require He shall also record whether the timber or other forest 
produce obtained by the exercise of the rights claimed may be sold or bar 
tered 

15 (1) After making such record the Forest Settlement officer shall to 

the best of his ability and having due regard to the 
* maintenance of the reserved forest in respect of which 
ted COH Act claim is made pass such orders as will ensure the 

continued exercise of the right so admitted 

(2)For this purpose the Forest Settlement officer maj — 

(a) set out some other forest tract of sufficient extent, and m a locality 
reasonablj convenient for the purposes of such claimants and record an order 
conferring upon them a right of pasture or to forest produce (as the case may 
be) to the extent so admitted or 

(b) so alter the limits of the proposed forest as to exclude forest land of 
sufficient extent and m a locality reasonably convenient for the purposes of the 
claimants or 

(c) record an order continuing to such claimants a nght of pasture or 
lo forest produce as the case ma^ be to the extent so admitted , at such seasons 
within such portions of the proposed forest and under such rules as ra3> be 
made in this behalf b) the Provincial Government 

16 In case the Forest Settlement-officer finds it impossible having due 
regard to the maintenance of the rc'cned forest to 
make such settlement under section 15 as shall ensure 
the continued exera'c of the said rights to the extent 

admitted he shall subject to such rules as the Provincial Government may 
make in this behalf, commute such rights b) the payment to such persons of a 


Commutat on of ngl ts 
(Old Act S IS ) 
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sum of monej in lieu thereof, or by the grant of land, or In such other manner 
as he thinks fit 

17 Any person %%ho has made a claim under this Act, or any forest-officer 

or other person generallj or specially empowered by 
Appeal froin order pass- Provincial Government in this behalf, may, withm 
ors”lV^ (Old Act S 16) ttiree months from the date of the order passed on 
such claim by the Forest Settlement-officer under 
section 11, section 12, section IS or section 16» present an appeal from such 
order to such officer of the Revenue Department, of rank not lower than that of 
a Collector, as the Provincial Government maj, b) notification in the Official 
Gazette, appoint to hear appeals from such orders 

Provided that the Provincial Government may establish a Court (here- 
inafter called the Forest Court) composed of three persons to be appointed by 
the Provincial (government and when the Forest Court has been so established 
all such appeals shall be presented to it 

18 (1) Every appeal under section 17 shall be made by petition in writing 

17 rnu and may be delivered to the Forest Settlement-officer 

Act, S 17 ) * shall forward it without delay to the authonty 

competent to hear the same 

(2) If the appeal be to an officer appointed under section 17, it shall be 
heard in the manner prescribed for the time being for the hearing of appeals m 
matters relating to land revenue 

(3) If the appeal be to the Forest Court, the Court shall fix a daj and 
a convenient place in the neighbourhood of the proposed forest for hearing the 
appeal and shall give notice thereof to the parties, and shall hear such appeal 
accordingly 

(4) The order passed on the appeal by such officer or Court, or by the 
majority of the members of such Court, as the case may be, shall, subject only 
to revision by the Provincial Government, be ^al 

19 The Provincial Government or any person who has made a claim 

•D 1 j /i-iu p under this Act, may appoint any person to appear. 

^Pleaders (Old Act, S pjgad and act on its or his behalf before the Forest 
. Settlement officer, or the appellate officer or Court 

in the course of any inquiry or appeal under this Act 

When the following event? hi"" 

S 19 ) occurred namely — 

(a) the penod fixed under section 6 for prefernng claims has elapsed 
and all claims if any made under that section or section 9 have been disposed 
of by the Forest Settlement-officer, 

(b) if any such claims have been made the period limited by section 17 
for appealing from the orders passed on such claims has elapsed, and "I 
appeals (if any) presented within such period have been disposed of by the 
appellate officer or Court , and 


NOTES 

See 17 ^ee 17 M 193 power to ex 
cuse delay in filing appeal see 10 M 210 
Sec 18 ( 4 ) —Where an appellate order 
rejecting the claim of a person to land in 
eluded within a proposed forest has be 
come final under S 18 (4) of the Forest 
Act, the Civil Court has no power lo res 
tore that land or to grant compensation m 
respect thereto to him or to his successor 
m interest 46 C W N 347 
Sec 18 and 21 — Contract to work 
Government forest — Partnership of contrac 


tor with third person — Not void See 
I C 298 (case law discussed) , 

Sec 20 —See 12 M 226 remov^ o' 
grass from Government land when O"'" 

I Weir 492 On the publication of a not' 
fication declaring a forest rescued uno 
S 20 of the Forest Act all rights I’ . 
pect of which no claim has been preterr 
under S 6 and of the existence of "hicn 
knowledge has been acquired by 
under S 7 become extinguished by yirt 
of the provisions of S 9 46 C W 

«7 
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(c) all lands (if any) to be included in the proposed forest, which the 
Forest Settlement officer has under section 11, elected to acquire under the 
Land Acquisition Act, 1894 have become vested m the Government under 
section 16 of that Act the Provincial Government shall publish a notification in 
the Official Gazette specifying definitely according to boundary marks erected 
or otherwise the limits of the forest which is to be reserved, and declaring the 
same to be reserved from a date fixed by the notification 

(2) From the date so fixed such forest shall be deemed to be a reserved 

forest 


Publication of transla 
tion of such notification in 
the neiehbourhood of for- 
est (Old Act S 20 ) 


21 The Forest-officer shall before the date 
fixed bj such notification cause a translation there 
of into the local vernacular to be published in every 
town and village m the neighbourhood of the 
forest 


22 The Provincial Government may within five years from the publica- 
tion of any notification under section 20, revise any 
Pm\ef to revise arr^ge- arrangement made under section 15 or section 18, 
S^'lS^'cold^AcV S 21 purpose rescind or modify any 

order made under section IS or section 18 and direct 
that any one of the proceedings specified m section 15 be taken m lieu of 
an> other of such proceedings or that the rights admitted under section 12 be 
commuted under secion 16 


23 No nght of any description shall be acquired in or over a reserved 
forest except by succession or under a grant or con 
No r ght acquired over tract m writing made by or on behalf of the 
reserved forest «cept « '(Crown) or some person in whom such right uas 
herc^proM d {Id Act ygsted when the notification under section 20 was 

issued 


24 (1) Notwithstanding anything contained m section 23, no right con 

„ . . , , tinued under clause (c) of sub section (2) of 

(o'd f'"”" by way of grant sale 

Act S 23 ) mortgage or otherwise without the sanction of 

the Provincial Government 

Provided that when any such right is appendant to any land or house, it 
may be sold or otherwise alienated with such land or house 

(2) No timber or other forest produce obtained in exercise of any such 
right shall be sold or bartered except to such extent as may have been admitted 
in the order recorded under section 14 

25 The forest-officer may, with the previous sanction of the Provincial 


LEG REF 

I Substituted for GovemTnent by A O . 
1937 

Sre 26 — For rules made under this 
clause for — 

(1) Bombaj see Bom R and O , 

(2) Central Provinces see C P R and 
O and 

(3) United Provmres see p 59 of the 
North Western Prosmees and Oudh List 
of Local Rules and Orders Ed IgW 

Sec 26 (I) — For notification prohibt 
mff the kill nff injuring or captunng of anj 
rhinoceros in reserved forests in the Jalpai 
gun and Darjiling D stricts see ^IcutU 
Gazette. 1899 Pt I p 1368 For rules 
under this clause m conjunction mth S 75 
(d) as to hunting shooting fishing etc , ta 
C.aM— 33S 


reserved forests in the United Provinces 
see United Provinces Gazette 1906, Pt I 
p 651 ihid for Central Provinces see 
C P Gazette. 1907 Pt I p 678 


Sec 25 —S pre supposes the exis 
tence of public rights of sraj before a forest 
IS reserved and that such publ c rights arc 
recognised and the powers given to deal 
with them are exceptional powers hedged 
YTith the proviso that suitable alternatives 
be provided in the case of the special power 
to close them being used The alternatives 
referred to cannot be dogged with any res 
tnction such as the inposition of a transit 
fee for cattle 1938 Nag 415 
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Government or of anj officer dulj authorised b> it in 
Povser to stop wajs and this behalf stop any public or pnvate %%a) or uater 
fw«Vs^'^7oid Act^S^^') * reserved forest, provided that a substitute 

tor the wa) or water course so stopped which the 
Provincial Government deems to be reasonablj convenient already exists, or 
jias been provided or constructed by the forest officer m lieu thereof 
Acts prohibited m such 

forests (Old Act S 25 26 (1) Any person who — 

Act V of 1890 S 7 ) 

(o) makes anj fresh cleanng prohibited b} section 5 or 
(&) sets fire to a reserved forest or, m contravention of any rules made 
by the Provincial Government m this behalf kindles any fire, or leaves any 
fire burning m such manner as to endanger such a forest , 
or who, m a reserved forest — 

(c) kindles keeps or carnes any fire except at such seasons AS the 
forest-officer may notify in this behalf 

(d) trespasses or pasture cattle, or permits cattle to trespass, 

(c) causes any damage by negligence in fellmg any tree of cutting or 
dragging any timber 

(/) fells girdles lops taps or bums any tree or stnps off the bark or 
leaves from or otherwise damages, the same, 

( 5 ') quarries stone bums lime o- charcoal or collects, subjects to any 
panufacturmg process or removes any forest produce , 


NOTES 

Sec 26 Cl (b) Puntab Govervmevt 
Notificatiovs— Sets fire to — Meanisc 
OF —A person sets fire to a thin? if h< 
puts a match to it or sets it on fire directl> 
and not if it catches fire as an ind rect con 
sequeijce of his act The accused k ndled 
a fire in his master s garden sshich spread 
to an unelassed forest and then to a reser 
ved forest The accused should not be said 
to have set fire to either of the forests with 
in the mean ng of S 25 (b) 30 P R 
(Cr ) 1916=sl7 Cr L J 458=36 I C 138 

Cl (c) Possession of flint or steel 
— ^The mere possession of a flint or steel 
withm iorest I mits does not const tute an 
offeree under S 23 (c) 4 Bom L R 

935 


Cl (d) — The trespass of a human be 
jng in a resened. forest is punishable under 
S 2s (d) Rat 602 See also 87 I C 
918=26 Cr L J 1030 The words of S 

23 (d) clearb appb onb to the person who 
does any of the acts mentioned therein 16 
Cr L J 485=29 I C 3-’3=ll N L R 76 
A person s cattle w ere found grazing in the 
Go\eniment forest in charge of a boy 
X^cre the person had net autkomed 
either directly or indirectly the boy to 
graze the cattle in the forest he could not 
be convicted (11 N L R 76 Ref ) 120 
I C 414 (1)=1930 N 64 The quest (mi 
whether the owner of cattle whose animals 
trespass m a reserved forest is criminally 
liable for committine an offence under S 
2s depends upon the whole circumstances 
oi each case 16 P R 1909 (Cr } In a 
^reat many cases the question will resolve 
ItseU into did he or did he not take propel 
procauiions to prevent such trespass and 


it does not depend upon the presence of lb« 
owner at the momcrit 16 P R 
(Cr ) The levy of pound fines under 
Act I of 1871 S 12 In respect of an offence 
of allowing cattle to trespass in a resen ea 
forest IS not a punishment and does not 
therefore bar a prosecution undec S « 
of the Forest Act 19 P R 1885 (Cr ) 

Derar gra utp Rules do not enforce a 
liabiKb on a master for the acts of h * 
senams 87 I C 918=26 Cr L J 1?^ 
See aUo 1938 Nag 365=39 Cr L J 7^ 
19^6 N 73 Cattle are instrumental in the 
theft of grass which they eat and in the dam 
age to grass and j oung trees w hich they 0 “*® 
in grazing and «uch cattle used m comm ‘ 
ting an offence under S 26 (<f) o* 
Forest Act are as much liable to confisrtt oQ 
as cattle drawing a cart containing d* 
felled tmber 39 Cr L J 700=175 IC 
793=1938 Nag 365 

Sec 26 Cl (f) —A person felling a num 
ber of trees m a forest is guilt> of as many 
offences under S 23 (/) as Ihe number ot 
the trees felled b> him 19 Cr L J 161=: 
43 I C 577 (A) There is no provision 
either m the Act or the rules framed there 
under to award compensation /or dsinagei 
in respect of the protected forest 8 Bom 
L R 987=15 Cr L J 9 In the absentee 0 
anyth ng m a Special Act (like the 
Act) to exclude the operation to the sep®™ 
criminal law an intention on the part ol tne 
legislature to exclude it should not be m 
ferred Further S 66 negatives any suen 
intent on Theft of wood from a Govern 
ment forest to wh ch the Forest Act had no 
been appl cd is punishable under the 1 ena 
Code 10 P R 1885 (Cr ) {22 P R ^^76 
(Cr ) Disapproved) 
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- (-/t) dears or breaks up an> land for cultivation or any other purpose; 
(j) in contravention of any rules made in this behalf 1^ the Provincial 
Government hunts shoots fishes, poisons water or sets traps or snares , or 

(;) m anj area in \ihich the Elephants’ Preservation Act, 1879, is not m 
force, kills or catches elephants in contravention of any rules so made, 
shall be punishable with imprisonment for a term which may extend to six 
months, or with fine which maj extend to five hundred rupees, or with both, m 
addition to such compensation for damage done to the forest as the convicting 
Court may direct to be paid 

(2) Nothing in this section shall be deemed to prohibit — 

(a) any act done by permission m writing of the forest officer, or under 

any rule made by the Provincial Government, or t 

(b) the exercise of any right continued under clause (c) of sub section 
(2) of section 15, or created by grant or contract in wnting made by or on 
behalf of ^[the Cro\vn] under section 23 


LEG REF 

^ 1 Substituted for ‘Government’ by A O 
.1937 

* NOTES 

1 Cl (h) —Where it is clear from cvi 
dence that the accused has been cuttnauog 
Jand alleged to be part of a Government 
forest for at least seven years and the 
probabilities are that his father had done 
the same before him he cannot be held to 
have cleared or broken up the land for culti 
vation or any other purpose and his con 
MCttgn under S 26 (h) cannot be sustained 
‘1929 N 190 Where the charge against the 
'Accused IS that he has made an encroach 
ment on Government forest land the onus 
IS on the prosecution to establish that the 
land forms part of the Government forest 
1929 N 190 

Cl (i) — The word 'hunt implies motion, 
a chase and a pursuit Hence anv person 
Vho IS one of the party beating up game 
in a reserved forest in this fashion is a 
jnember of the hunt and e\eii though he 
himself may not be within the prohibited 
■area he is guilty of the offence along with 
the rest of the hunt 193S N 23 Host 
mg and shooting without a permit m a 
reser\ed forest is punishable under S 25 
40 A 38z=15 A L J 824s=J9 Cr L J 10 
Hunting and killing a tiger in a reserved 
forest even though it be for killing the 
Tiger which killed the cattle of the accused 
amounts to hunting 42 B 406=19 Cr 
L J 610=20 Bom L R 3S4 A comic 
tion recorded under S 25 (•) for shoot 
mg in a resen ed forest m central ention of 
any rules which the Local Government from 
time to time prescribes is illegal where no 
such rules have been passed by the Gmem 
ment Rat 684=Cr Rg 50 of 1S93 Ac 
cused who had I cense for a gun was going 
along the District Board road running 
through a resenc forest with the gun 
loaded On this he was comicted under 
S 26 (1) (») Held that from the mere 
fact that accused was carrying a loaded 
gun it did not follow that he was going w ith 
intention of shooting Held, further, that 


what IS made penal is not the mtention to 
shoot but actual shootmg itself and that 
unless accused was alleged to have been 
found shooting or hunting in the forest he 
could not be convicted 145 1 C 735= J4 
Cr L J 1050=1933 A L J 704=1933 A 
630 

Miscellaneous cases unper thf Old Act 
— Conviction under tiie Act— Order for 
coNnscATiON —An order for confiscation 
cannot be regarded as an order incidental to 
a conviction under the Act T1 e confisca 
tion IS by the terms of S. 54 declared to be 
a punishment for it is m addition to any 
other punishment prescribed for the offence 
the order for confiscation should be passed 
simultaneously with the punishment for the 
offence 24 C 450 (4 A 417 R ) It is 
illegal to impose a fine where the Forest 
Act provides the penalty of confiscation 
Col Pig Cr 69 of 1877 Raiment of 
rewards out of fines and confiscations is not 
a part of the sentence but is a matter for 
the Executive Government to deal with in 
the exercise of the power vested m them by 
the rules framed under the Act Rat PaO 
These rules give the Govcmmcnl the power 
to pay one half of the proceeds of fines and 
confiscations by wav of reward without any 
order of the com icting Court but more than 
one halt cannot however be paid unless the 
Magistrate so directs R4t 9'0 

Forest offence — Cpuar fees — Coltit 
Fees Act Sec 31 — \\’hcre persons con 
victed of an offence under the Forevt Act 
where each sentenced to pay a fine of 
thirteen annas or m default to suffer one 
day's simple imprisonment and all of them 
were -ordered to pay annas five as compen 
sation for the loss of forest fuel or wood 
and Rs 1-4-0 as Court fees expenses trder 
S 31 of the Court Fees Act tiat the 
order as to payment of Court fees was net 
a valid order 10 P R 1885 (Cr ) 

Slhuovs Ca»e— A epuiTTAL — Fuirnu 
Enquiry— Rehsios — A ca«e under S 2s 
IS a 'Suramons case" and the Tahs^dar, if 
he did not find the accused guilly was 
bound to acquit him, and no order i-ader 
S 457, CrvP— Code directing forthcr-on 
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(3) Whenever fire is caused or by gross negligence in a reserv 

ed forest the Provincial Government may (notwithstanding that any penalty 
has been inflicted under this section) direct that in such forest or anj portion 
thereof the exercise of all rights of pasture or to forest produce shall be sus- 
pended for such period as it thinks fit 


27 (1) The ProMnaal Government may 

*[* •] b} notification in the Official Gazette, direct 
that from a date fixed bj such notification any forest 
or anj portion thereof reserved under this Act shall 
cease to be a reserved forest 
(2) From the date so fixed such forest or portion shall cease to be 
reserved but the rights (if any) which have been extinguished therem shall 
not revive in consequence of such cessation 


Power to declare forest 
no longer reserved (Old 
Act S 26 and Act XV of 
1911 S 3 ) 


CHAPTER III 
Of Village Forests 


28 (1) The Provincial Government maj assign to any village-commu- 

nity the nghts of CJovemment to or over any land 
Formation of village ^r- ^\h,ch has been constituted a reserved forest and 
**** ' ct s 27 ) cancel such assignment All forest so assigned 

shall be called village forests 

(2) The Provincial Government may make rules for regulating the 

management of village forests prescribing the conditions under which the 
munity to which any such assignment is made may be provided with timber 
or other forest produce or pasture and their duties for the potection and 
improvement of such forest . 

(3) All the provisions of this Act relating to reserved forest shall (so 
far as they are not inconsistent with the rules so made) apply to village- 
forests 


CHAPTER IV 
Of Protected Forests 

29 (1) The Provincial Government may by notification in the Official 


Protected forests 
Act S 28 ) 


I'Old declare the provisions of this Oiapter apph 

' cable to any foresf-Jand or wasfe-land which is not 
included in a reserved forest but which is 
property of Government or over which the Government has propnetary nghts 
or to the whole or any part of the forest produce of which the Government is 
entitled * 

(2) The forest land and waste lands compnsed in any such notification 

shall be called a “protected forest" , 

(3) No such notification shall be made unless the nature and extent o 
the rights of Government and of private persons in or over the forest land or 
waste land compnsed therein have been inquired into and recorded at a survey 
or settlement or m such other manner as the Provincial Government thmKS 

462 45 A 128=1924 A 539 
not ficat on regard ng a reserved 
not state the date from wh ch it shall c 
into force the not fication is mval d 
consequently nothing on wh ch to M 
offence under S 33 A Fo"*' 
not entitled to arrest a person for the “ , 

of S 30 (a) and that custody «rnoi 

be said to be lawful 54 C 296=25 
L J 562=1927 C 516 


LEG REF 

'Words ‘subject to the control of the 
Covemor General in Council omitted by A 
O 1937 

NOTES 

quiry could be passed The order of the 
District Magistrate and conv ction and sen 
tcnce were set aside SO P L R 1900 
(Cr )— 19 P R J900 (Cr > 

Sees 29, 30 and 33— 7 Bom L R 
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sufficient Ever} such record shall be presumed to be correct until the contrary 
IS proved 

Provided that, if, m the case of an} forest land or waste-land, the Pro- 
vincial Government thinks that such inquiry and record are necessary, but that 
they will occupy such length of time as jn the meantime to endanger the rights 
of Government, the Provincial Goveriunent may, pending such inquiry and 
record, declare such land to be a protected forest, but so as not to abridge or 
affect any existing rights of individuals or communities 


Power to issue notifica- 
tion reserving trees, etc 
(Old Act, S 29 ) 


30 The Provincial Government may, by notifi 
cation m the Official Gazette, — 


(o) declare an} trees or class of trees m a protected forest to be reserved 
from a date fixed by the notification, 

( 6 ) declare that any portion of such forest specified in the notification 
shall be closed for such term not exceeding thirty years, as the Provmaal 
Government thinks fit, and that the. rights of private persons, if any, over such 
portion shall be suspended dunng such term, provided that the remainder of 
such forest be sufficient, and in a locality reasonably convenient, for the due 
exercise of the rights suspended in the portion so closed, or 

(c) prohibit, from a date fixed as aforesaid, the quarrying of stone, or 
the burning of lime or charcoal, or the collection or subjection to any manu- 
facturing process or removal of, an> forest-produce m any such forest, and the 
breaking up or clearing for cultivation for building, for heading cattle or for 
any other purpose, of any land in any such forest 


31 The Collector 

Publication of translation 
of such notification in 
neighbourhood (Old Act, 
S 30) 


shall cause a translation into the local vernacular of 
every notification issued under section 30 to be affixed 
m a conspicuous place in every town and village m 
the neighbourhood of the forest compnsed m the noti- 
fication 


Power to make rules for 32 The Provincial Government may make rules 

A?i“s ^1 r "> ‘■'8“'^" - 

( 0 ) the cutting sawing conversion and removal of trees and timber, and 
the collection manufacture and removal of forest produce from protected 
forests , 

( 6 ) the granting of licenses to the inhabitants of towns and villages in 
the vicinity of protected lorests to take trees timber or other forest produce for 
their own use, and the production and return of such licences by such persons, 
. (c) the granting of licences to persons felling or removing trees or 

timber or other forest-produce from such forests for the purposes of trade, and 
the poduction and return of such licences by such persons, 

(d) the pajTnents if an) to be made by the persons mentioned m clauses 
(b) and (c) for permission to cut such trees or to collect and remove such 
timber or other forest produce, 

(e) the other pa}*ments if an), to be made by them m respect of such 
trees timber and produce, and the places where such pa}*ment shall be made, 

(/) the examination of forest produce passing out of such forest. 


LEG REF 

Sec. 32— For rules under tkis sretintt 
for— 

(1) Bomba^ see Bom R and 

(2) for protected Forests of Vaim Tal, 
Ranikhet and Lallirnr, see r 62 of the 
North Western Provinces and Oudh List of 
Loal Rules and Orders, Ed 1S94, 

(3) for rules made bj the Government of 


Benffal under this section and S 41 for the 
protected forests m the Sonthal Parranas 
sef Calcutta Garette 1901 Pt I P 571 in 
the Sundarbans see Calcutta Gazette 1906 
Pt I P 1973 in the Anjrul Protected For 
ests. see Calcutta Gazette 1901. Pt I 
P f79. 

(4) or protected forests in the Ponjab 
tee Porjab Gazette. 19W Pt I p 76 
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^ ( 5 ') the clearing and breaking up of land for cultivation or other purposes 

in such forests; 

(h) the protection from /Ire of timber lying in such forests sad of trees 
reserved under section 30; 

(i) the cutting of grass and pasturing of cattle in such forests; 

(/) hunting, shooting, fishing, poisoning water and setting traps or 
Snares irt such forests, and the killing or catching of elephants in such forests 
in areas m which the the Elephants* Preservation Act, 1879, is not in force; 

(k) the (Protection and management of any portion of a forest closed 
under section 30; and 

(/) the exercise of rights referred to in section 29 ' 


Penalties for acts in con. 
travention of notification 
under S. 30 or of niles 
under S. 32. (Old Act 
S. 32. 


33. (1) Any person who commits any of the 

following offences, namely : — 


(o) fells, girdles, lops, taps or burns any tree reserved under ssction 30, 
or strips off the bark or leaves from, or othenvise damages, any such tre^; 

(fc) contrary to any prohibition under section 30, quarries any stone, or 
burns any lime or charcoal, or collects, subjects to any manufacturing process, 
or removes any forest-produce; 

‘ (c) contrary to any prohibition under section 30, breaks up or clears for 

cultivation or any other purpose any land in any protected forest; 

(d) sets fire to such forest, or kindles a fire without taking all reasonable 
precautions to prevent its spreading to any reserved under section 30, 
whether standing, fallen or felled, or to any closed portion of such forest; 

(e) leaves burning any fire kindled by him in ^he vicinity of any such 

tree or closed portion; ** 3 

(/) fells any tree or drags any timber so as to damage any tree reserved 
as aforesaid; 

(p) permits cattle to damage any such tree; 

, (h) infringes any rule made under section 32; 

shall be punishable with imprisonment for a term which may extend to 
months, or with fine which may extend to five hundred rupees, or with both 
, (2) Whenever fire is caused wilfully or by gross negligence in a 

tected forest, the Provincial Government may, notwithstanding ■^at any penaltj' 
has been inflicted under this section, direct that in such forest or any portion 
thereof the exercise of any right of pasture or to forest-produce shall be SUS" ^ 
pended for such period as it thinks It (Cf. Act V of 1901, S. 2.) 


34. Nothing in this Chapter shall be deemed to prohibit any act done with 
the permission in writing of the Forest -officer, or lu 
accordance with rules made under section 32, or, 
except as regards any portion of a forest closed under 
section 30, or as regards any rights the exerrise 0‘ 
which has been suspended under section 33. in the 
exercise of any right recorded under section 29. 


Nothing in this Chapter 
to prohibit acts done in cer- 
tain cases (Old ActrS. 33, 
cf. also Act V of 1901, 
S 3 ) 


NOTES. 

Sec. 32, Cl. (g). — Merc 'clearing' does 
not amount to 'breaking' of ground where 
the notification issued under the Torest Act 
prohibited 'brtakmg' of ground m a pro- 
tected forest, and where the csidence only 
showed that the accused had cleared the 
rrtrnnd. field, that no oJTencc was com* 
n'llted. 49 A. 291=28 Cr.L.J. 1S1=1«7 


A. 121. Set ah, 102 I.C. SSfc23 Cr W 
591. On this section, see 11 A.L.j. 

201 C 403 , • 

Sec. 33, Cl. (cl —Where brcakins »■ 
ground only is forbidden by . 

under the Forest Act, no offence ^ . 

when there has been ..5 * * wt 
102 1 C 559=28 Cr.L.J. 591: 49 A. 

=99 I.C. 407=1927 A. 121. - 
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CHAPTER V 

Of the Control ontr Forests and Lands not being the 
Property of Government 
Protection of forest for 35 (1) The Provincial Government may, by 

•" Official Gazette, regulate or prohi- 

* bit in an> forest or waste land — 

(a) the breaking up or cleanng of land for cultivation, 

(b) the pasturing of cattle, or 

(c) the firing or clearing of the vegetation, 

when such regulation or prohibition appears necessary for any of the following 
purposes — 

(1) for protection against storms, winds, rolling stones, floods and aval- 
anches , 

(ii) for the preservation of the soil on the ridges and slopes and m the 
%alleys of hill> tracts, the prevention of land slips or of the formation of ravmes 
and torrents, or the protection of land against erosion, or the deposit thereon of 
sand stones or gravel, 

(ill) for the maintenance of a water supply m spnngs, rivers and tanks, 

(iv) for the protection of roads bridges railways and other lines of 
communication , 

(v) for the preservation of the public health 

(2) The Provincial Government may, for any such purpose construct at 
its own expense, in or upon any forest or waste land, such work as it thinks fit 

(3) No notification shall be made under sub section ( 1 ) nor shall any work 
be begun under sub section (2), until after the issue of a notice to the owner of 
such forest or land calling on him to show cause within a reasonable period to be 
specified in such notice w hy such notification should not be made or work con- 
structed as the case may be and until his objections if any, and any evidence he 
may produce m support of the same, have been heard by an officer duly appoint- 
ed m that behalf and have been considered bj the Provincial Government 

36 (1) In case of neglect of, or wilful disobedience to anj regulation or 

' prohibition under section 35 or if the purposes of any 

PowCT to assume manage- ^york to be constructed under that section so require, 
^^16 > the Provincial Goiemment may after notice m wntmg 

to the owner of such forest or land and after consi- 
dering his objections if any place the same under the control of a Forest officer, 
and declare that all or anj of the provisions of this Act relating to reserved 
forests shall appl> to such forest or land 

(2) The net profits if an), arising from the management of such forest 
or land shall be paid to the said owner 

37 (1) In an) case under this Chapter in which the Provincial Govern 

ment considers that, in lieu of placing the forest or 
Expropriation of land under the control of a Forest-officer, the same 

's ‘'bould be acquired for public purpose the Provincial 

Government ma) proceed to acquire it in the manner 
provided b) the Land Acquisition Act 1894 

(2) The owner of anj forest or land comprised m anj notification under 
section 35 maj, at an> time not less than three or more than twelve )ears 
the date thereof require that such forest or land shall be acquired for public 
purposes and the Provincial Govcrnmoit shall acquire such forest or land 
accordingl) 
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(S 38 


Protection of forests at 
request of owners (Old 
Act, S 38 ) 


38 (1) The owner of any land or, if there be more than one owner there 

of, the owners of shares therein amounting m the 
aggregate to at least two thirds thereof may, with a 
view to the formation or conservation of forests there 
on, represent in wnting to the Collector their desire — 

(а) that such land be managed on their behalf by the Forest officer as a 
reserved or a protected forest on such terms as may be mutually agreed upon, or 

(б) that all or any of the provisions of this Act be applied to such land 

(2) In either case, the Provincial (^vemment may, by notification m the 

Official Gazette, apply to such land such provisions of this Act as it thinks suit 
able to the circumstances thereof and as may be desired by the applicants 

CHAPTER VI 

Of the dutv on Timber and other Forest produce 

■D « ^ 39 (1) The ^[Central Goemment] may levy a 

Power to impose duty on,. V' ,, j ,-ifPc 

timber and other forest duty in such manner at such places and at such rates 
produce Old Act, S 39, as it may declare by notification m the Official Gazette 
ef Act V of 1890, S 8 (2) on all timber or other forest produce — 

(а) which IS produced in Bnlish India, and m respect of which the 
’[Crown] has any right, 

(б) which IS brought from any place outside British India 

* * ♦ » 

(2) In every case m which such duty is directed to be levied ad valorem 
the ‘[Central Government] may fix by like notification the value on which such 
duty shall be assessed 

(3) All duties on timber or other forest produce which at the time when 
this Act comes into force in any territory, are levied therein under the authority 
of the Provincial Government shall be deemed to be and to have been duly 
levied under the provisions of this Act 

^ [Until provision to the contrary is made by the Central Legislature 
any Provincial Government which was, immediately before the commencement of 
Part III of the Government of India Act, 1935, levying a duty on any timber or 
other forest produce produced in that Province may continue to levy that duty 
on such timber or forest produce , 

Provided that nothing in this sub section authonzes the levy of any duty 
which as between timber or other forest produce of the Province and similar 
produce of the locality outside the Province discriminates m favour of the 
former or which m the case of timber or other forest produce of localities 
outside the Province discnmrnates between timber or other forest produce ot 
one locality and similar timber or other forest produce of another locality ] 

40 Nothing m this Chapter shall be deemed to limit the amount if any 
chargeable as purchase-money or royalty on any timber 
or other forest produce although the same is levied 
on such timber or produce while in transit, in the same 
manner as duty is levied 
CHAPTER VII 

Of the Control of Timber and other Forest froduce in Transit 

41 (1) The control of all rivers and their banks 

LEG REF 

* Substituted for Local Government by 
A O 1937 

* Substituted for ‘Government by A O 

1937 •' 

‘proviso repealed by A O 1937 
Sub sec (4) of S 39 inserted by ibtJ 


Limit not to apply to pur- 
chase money or royalty 
(Old Act S 40 ) 


Secs 

22S - 

Sec 41 —Sre 21 Cr L J 6S9=S7 I C 
816 (C ) The words Timber an^ 
‘Forest produce m this section arc used i 
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roMtr to matt rules to reKirds the floating of timber as well as the control 
regulate transit of forest of all timber and Other forest produce in transit by 

produce (Old Act S 41 land or water is vested m the Provincial Government 

jrrc/jo Act Vof 1690 S 8 and it maj make rules to regulate the transit of all 

* an 4 ; timber and other forest produce 

(2) In particular and without prejudice to the generalit) of the fore 
going power such rules maj — 

(a) prescribe the routes b> which alone timber or other forest produce 
maj be imported exported or moved into from or within *[the Province] 

(fr) prohibit the import or export or moving of such timber or other 
produce without a pass from an officer duly authonsed to issue the same or 
otherwise than in accordance with the conditions of such pass 

(c) provide for the issue production and return of such passes and for 
the pajment of fees therefor 

(d) provide for the stoppage reporting examination and marking of 
timber or other forest produce in transit in respect of which there is reason to 
believe that anj monej is pajable to *'Ithe Crown] on account of the pnce 
thereof or on account of an\ dut) fee rojalt) or charge due thereon, or to 
which It is desirable for the purposes of this Act to affix a mark 

(e) provide for the establishment and regulation of depots to which 
such timber or other produce shall be taken by those m charge of it for exami 
nation or for the pajTnent of such mone) or in order that such marks ma) be 
affixed to it and the conditions under which such timber or other produce shall 
be brought to stored at and removed from such depots 

(/) prohibit the closing up or obstnicting of the channel or banks of any 
river used for the transit of timber or other forest produce and the following 
of grass brushwood branches or leaves into any such nver or any act which 
may cause such nver to be closed or obstructed 

{ 9 ) provide for the prevention or removal of any obstruction of the 
channel or banks of any such nver and for recovering the cost of such preven 
tion or removal from the person whose acts or negligence necessitated the same 

(A) prohibit absolutely or subject to conditions within specified local 
1 mits the establishment of saw pits the converting cutting burning concealing 
or making of t mbcr the altenng or effacing of any marks on the same or the 
possession or carrying of marking hammers or other implements used for 
marking timber 

(v) Tcgw\aU the w«e of property marks for Umber and the regrstratww 
of such marks prescnbc the time for which such registration shall hold good 
limit the number of such marks that may be registered by any one person and 
provide for the levy of fees for such registration 

(3) The Provincial Government mav direct that any rule made under 
this section shall not apply to any specified class of tirpl^r or other forest 
produce or to any speafied local area 


LEG REF 

* Subst luted for Bnt $h Ind a, b> A O 
1937 

» Subst luted for Go\ eminent bj A O 
1937 


tl e r w dest sense Sft 106 I C 790=1923 

L,a> 

RlTE HLSUtn BY Go\TSVMtVT OF BoMBAY 
VSVTX S 41 (fc)— L lti-s Tins — Rloj: 4 
of Ibe rules for Sind framed b> the Cor 
emment of Bombay under S 41 (t>) of the 
Act, prohibiting the moving of Umber from 
C C M-339 


pmate land ^ thout a cert ficate from the 
holder or manager of such land is u!lra 
consequentl) a consict on for a breach 
of that rule under S 42 of the Act cannot 
stand 17 Cr L J 361=3a I C tfA=T0 
S L R 9 

CoMrE^s^Tlo>• IN Addition to lMn>»mov 
OF Five — rtTicre a person is convicted of 
an offence under Rr 21 26 framed under 
S 41 conpensat on caimol be awarded m 
add l on to the impos t on of 5 Bo-i 

L R 126 On th s sectioo. see 1925 L Z2a 
19’4 B 4S7=S4 I C 250=26 Cr L J 250 
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*[4I-A Notwithsandmg anything m section 41, the Central Government 
may make rules to prescribe the route by which alone 
Pouers of Central Go%- timber or other forest produce may be imported, ex- 
ernment as to mo\cmcnts of P°rted Or moved into or from British India across an} 
Timber across customs Iron- Customs frontier as defined by the Central Govern 
ment, and any rules made under section 41 shall have 
effect subject to the rules made under this section ] 

42 (1) The Provincial GoNemment may by 

Penalty for breach of sudi rules prescnbe as penalties for the contravention 
thereof impnsonment for a term which may extend 
' ^ to SIX months or fine which may extend to five hund 

red rupees, or both 

(2) Such rules may provide that penalties which are double of those 
mentioned in sub section (1) may be inflicted in cases where the offence is 
committed after sunset and before sunrise, or after preparation for resistance 
to lawful authority, or where the offender has been previously convicted of 
a like offence 


43 The *[Croun] shall not be responsible for any loss or damage which 

may occur m respect of any timber or other forest 
Crown and Forest produce while at a depot established under a rule 
made under section 41, or while detained elsewhere, 
afdepot (Old Act, I 43 ) purposes of this Act, and no Forest officer 

shall be responsible for any such loss or damage, 
unless he causes such loss or damage negligently, maliciously or fraudulently 

44 In case of any accident or emergency involving danger to any pfO" 

perty at any such depot, every person employed 
such depot, whether by the *[Crown) or by any pn 
depot *(01d Acte's ”44 f vate person shall render assistance to any Forest 
officer or Police-officer demanding his aid m averting 
such danger or securing such property from damage or loss 


CHAPTER VIII 


Of the Collection of Drift and Stranded Timber 

45 (1} All timber found adnft, beached, 

stranded or sunk , 

all wood or timber bearing marks which have 
not been registered in accordance with the rules made 
under section 41, or on which the marks have been 
obliterated, altered or defaced by fire or othenvise. 
and 

in such areas as the Provincial Government directs, all unmarked wood 
and timber. 


Certain kinds of timber 
to be deemed property of 
Government until title 
thereto proved and maj be 
collected accordingly (Old 
Act S 43 ) 


shall be deemed to be the property of Government, unless and until any person 
establishes his nght and title thereto as provided in this Chapter 


(2) Such timber may be collected by any Forest officer or other person 
entitled to collect the same by virtue of any nile made under section 51, and may 
be brought to any depot which the Forest officer may notify as a depot for the 
reception of drift timber 

(3) The Provincial Government may, by notification in the Official 
Gazette exempt mv chss of timber from tlie provisions of this section 


lfg ref 

41 A Inserted by A O , 1937 
•Substituted for Gosemment' A O , 


NOTES 

Sec 45—13 P R. 1883 (Cr J. 
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46 Public notice shall from time to time be given by the Forest Officer of 
timber collected under section 45 Such notice shall 
*^otice to claimants of contain a description of the timber and shall require 
s" person claiming the same to present to such 

* officer within a period not less than two months from 

the date of such notice n ^\ntten statement of such claim 


47 (1) WTien any such statement is presented 

Procedure on ch m pre as aforesaid the Forest officer may after making 
Act S*%7 ) inquiry as he thinks fit either reject the claim 

after recording his reasons for so doing or deliver 
the timber to the claimant 

(2) If such timber is claimed b) more than one person the Forest officer 
may either delner the same to of such persons uhom he deems entitled 
thereto or may refer the claimants to the Cml Courts and retain the timber 
pending the receipt of an order from an> such Court for its disposal 

(3) An} person nhose claim has been rejected under this section may 
withm three months from the date of such rejection institute a suit to recover 
possession of the timber claimed b) him but no person shall reco\er any com 
pensation or costs against the ’[Crown] or against an) Forest officer on account 
of such rejection or the detention or removal of an\ limber or the deliverj 
thereof to any other person under this section 

(4) No such timber shall be subject to process of an) Civil Criminal or 
Revenue Court until it has been delivered or a suit has been brought as provi 
ded m this section 


48 If no such statement is presented as aforesaid or if the claimant 
omits to prefer his claim m the manner and within 
Disposal of unclamel (hg period fixed by the notice issued under section 46 
aS Act V of 18W S 10) ^n such claim having been so preferred bv him and 
having been rejected omits to institute a suit to re 
cover possession of such timber within the further period fixed b> section 47 
the ownership of such timber shall vest in the Government or when such timber 
has been delivered to another person under section 47 m such other person free 
from all encumbrances not created by him 


49 The ’[Crown] shall not be responsible for an\ loss or damage which 
ma) occur in respect of an) timber collected under 
Crown ari4 fts stcVion 4b and no T ortst Officer be responsible 

not 1 able for d^age to J 055 oj- damage unless he causes such 

^ negligcnth mal ciousl) or fraudj 

lentl) 


50 No person shall be entitled to recover possession of an) timber collect 
_ . . -j. I. fd or delivered as aforesaid until he has paid to the 

clalSrarSlort*’' "ter .> Tovcst-officCT or other rrrTOn mtilW to reccite it 
delivered to him (Old Act, such sum on account thereof as ma) be due under anv 
S 50 ) rule made under section 51 


Power to maVc rules and 51 (1) The Provincial Government ma> make 

prescribe penalties (Old rules to regulate the following matters namel) — 

Act. S 51) ™ 


LEG REF 

» Substituted for Goiemmeit b> A O 
1937 

\OTFS 

Sec 51 —4 warrant drawn up m the 
name of a Forester can be val dlj indorsed 
by hia to a Fcreit \S»tcJ:er. Per Cnnam 


—In order to justify the act on of a Police 
or Foresl-ofTccr in arrcslirg wit*’Out war 
rant a person suspected of a forest oFenre 
he riu«t e ti-er haie refu«eJ to g re las 
name or mu«T ha\e gisen a false na"e a^d 
res Jence or there must hasY been reason to 
be! esc t’at be would abscond In the ab» 
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(a) the salving, collection and disposal of all timber mentioned m sec 
tion 45 , 

(b) the use and registration of boats used in salving and collecting 

timber, 

(c) the amounts to be pud for silving collecting, moving storing or dis 
posing of such timber and 

(d) the use and registration of hammers and other instruments to be used 
for marking such timber 

(2) The Provincial Government may prescribe, as penalties for the con 
travention of any rules made under this section, imprisonment for a term which 
may extend to six months, or fine which may extend to five hundred rupees 
or both 


CHAPTER IX 
Penalties and Procedure 

52 (1) When there ts reason to heheve that a forest offence ha? been 

committed in respect of any forest produce, such 
Seizure of proper^ hable produce, together with all tools boats, carts or cattle 
S *^52 ) ^ ^ committing any such offence, may be seized by 

anv Forest Officer or Police officer 

(2) Every officer seizing any property under this section shall place op 
such property a mark indicating that the same has been so seized and shall as 
soon as may be, make a report of such seizure to the Magistrate having juris 
diction to try the offence on account of which the seizure has been made 

Provided that, when the forest produce with respect to which such 
offence is believed to have been committed is the property of Government, aud 
the offender is unknown it shall be sufficient if the officer makes, as soon as 
may be, a report of the circumstances to his official superior 

53 Any Forest officer of a rank not inferior to that of a Ranger, who, or 

whose subordinate has seized any tools boats carts 
^^£9 or cattle under section 52 may release the same on 

I of 1918 3 ) execution by the owner thereof of a bond for the 

production of the property so released, if and when 
so required before the Magistrate having jurisdiction to try the offence on 
account of which the seizure has been made 

54 Upon the receipt of any such report, the Magistrate shall, with all 
convenient despatch take such measures as may be 

thereupon necessary for the arrest and trial of the offender and 
the disposal of the property according to law 

55 (1) All timber of forest produce which is not the property of Govern 


Procedure 
(Old Act S 53 ) 


NOTES 

sence of any of these conditions no Police 
officer or Forest officer could lawfully ar 
rest a person without a warrant 1928 M 
W N 310 

Sec 52 Sub Assistant Consekvatos or 
Forest — Seizure and DtriENTioN or Timber 
— Want of vaud Pass — Where a Sub 
Assistant Conservator of Forest seized 
timber under the suspicion that it was pro 
perty stolen from the Government forests 
hetd, that he could justify the seizure on 
the ground of the commission of a forest 
offence arising from the want of a valid 
pass 15 B 229 According to S 52, a 
Forest officer cannot justify the detention of 
goods on the ground of an offence against 


the forest laws where he had not taken the 
course which that section prescribes of 
the matter before a Magistrate IS B ZiV 
Under S S2 the forest produce alone can 
be seized in re^stioa to which a 
offence is believed to have been committee 
and no forest offence can be said to have 
been committed in relation to any forest pr® 
duce unless it is definitely established that 
the produce belonged to Government 'll 
PLR 423=1939 Lah 469 - 

Sec SS — N B See also notes under 
S 26 and S 33 r t, !,► 

Scope and Object —The object of the le 
gtslature m enacting S 55 JS to make me 
owner liable to a certain extent for the ac s 
of his servant civilly, not crimmally* lu 



2709 


S 57] 


The Forest Act (XVI of 1927) 


Torest produce and in respect of which a forest offence has been 

etc .when liable to confisca and all tools boits carts and cattle used 

tion tit committing an) forest-offence, shall be liable to 

confiscation 

(2) Such confiscation may be in addition to am other punishment ore 
scribed for such offence 


56 When the trial of anj forest offence ts concluded any forest produce 
Disposal on conclusion respect of which such offence has been committed 

■ ■ ■ " shall if it is the propertj of Government or has been 

confiscaleil, be taken charge of bj a Forest officer 
and m am other case maj be disposed of in such 
manner as the Court maj direct 

57 When the offender is not known or camiot be found the 'Magistrate 
maj if he finds that an offence has been committed 
order the propertj in respect of which the offence 
has been commuted to be confiscated and taken 
charge of by the Forest-officer, or to be made oaer to 
the person whom the kfagistrate deems to be entitled 


of trial for forest offence 
of produce m respect of 
which It was committed 
(Old Act S 55 ) 


Procedure when offender 
not known or cannot be 
found (Old Act S 56 and 
Act V of 1890 S II ) 


to the same 


Provided that no such order shall be made until the expiration of one 
month from the date of «ei 2 tng such propertj, or without hearing the person, 
if anj, claiming anj right thereto and the evidence if an\ which he ma\ pro- 
duce m 'upport of his claim 


NOTES 

the case of cattle trespassms m Govern 
ment forest unless duly licen«ed the mas 
ter cannot be criminally liable for the acts 
of his grazier in taking his cattle into such 
forest, unless he permits the cattle <o tn 
graze b> some overt acts or by some negli 
gent omission Where a large Iierd of eat 
tie IS entrusted to a vouth and two children 
m the vicinitv of a closed forest it might 
be held to a-’ount to such nechjrence as to 
suggest connivance at a breach of the law 
175 I C 795=1958 Nag 563 

CovnscATioN OF Pori ST Produce etc 
THE Property of Government — No confis 
cation order is neccssarj or can be made 
m respect of forest prcilucc wficJi is the 
propertj of Government, and regarding 
which a forest offence has been commitlel 
All that need be done is to direct that it 
should be taken hv some Forc»t*officer A 
A 417 Rat 361 Cattle are instrumental 
in the theft of grass which thej eat and in 
the damage to grass and voung trees which 
thej cause in grazing and «uch cattfe u«rd 
m committing an offence under S 26 (<f) 
of the Act are as much liable to confiscation 
as cattle drawing a cart containing ilhcillv 
felled umber 17a I C 79^=1958 Nag 
365 

Power to Confiscate —It is onlv m re* 
pect of forest produce with regard to which 
an offence has been committed, that power 
to direct confiscation is given bv lav, *»uch 
an order regarding -forest produce not be 
longing to Government, can onlv be made 
at the time when the offender is convicted 
4 A 417 followed m 27 C 4-0 

RtwA*a — Fottsi nos\.cz — Since there 


can be no legal confiscation of Government 
propertv a reward cannot be paid out of 
such propertv Rat 620 
Sec 56 —Sft also notes under S 33 
Disposal of Property —Under S SS the 
propertv regarding which an offence is 
commuted should be awarded to Govern 
ment 5 Com L R 124 
Government Forest prodlce Ofttkce 
RELsTisf TO — Proper ord£s — When the 
forest produce in respect of which an 
offence is committed is found to be tl e pro 
perts of Government the onlj order which 
the Magistrate can legallj make regarding 
it under »6 is that it should be taken 
charge of b\ a Forest officer An order 
for its sale an 1 the pavment of a reward to 
lie inforner from its proceeds is therefore 
illegal Rat 361 4 A 417 Rat 620 
Sec 57 Forfeiture for Forest-offenct 
WHEN A Good titlf has vested in a Third 
Person — Under the orders issued bj lie 
Collector of Kandesh certa n Chils entered 
the forest brought from it teak logs under 
the customam passes and sold them n open 
market lo applicants who purchased m goo<! 
faith The Government sought to forfeit 
them on the ground that a fore«t-offence 
had been conimitled m respect of them tn 
asmuch a» the permission under which the 
Bhils acted onlv allowed them lo cut dead 
wood and the logs did not fall under the 
descTipticei Hrid ordering the logs to be 
re*torM to the cu'todv of purchasers, thjt 
it was clear from the terms of N 57 that 
a forfeiUire was not a eonsequenc* of -a for 
esl-offen e under the cent lions stated tn ^ 
that section, where a good iii’e hai_yeit , 
IS • friri persoa 2 Bom L R 675. 
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r ;58. The Magistrate may, notwithstanding anything hereinbefore, contain- 
ed, 'direct the sale of any property seized under section 
Procedure as, to perlsha- 52 and subject to speedy and natural decay, and may 
S sTToid Act s.“s7f) <’=“1 'Vilh the proceeds os he rtould have dealt with 

‘ • such property if it had not been sold. ^ 

59. The officer who made the seizure under section 52, or any of his 
■ official superiors, or any person claiming t 9 be 

Appeal from order_s nnder interested in the property so seized, may, within one 
Act S. 58 ") ^ month from the date of any order passed under 

•section 55, section 56 or section 57, appeal therefrom 
to the Court to which orders made by such Magistrate are ordinarily appealable, 
and the order passed on such appeal shall be final. 

60 When an order for the confiscation of any property has been passed 
under section 55 or section 57, as the case may be 
Property when to vest tn period limited by section 59 for an appeal 

Government. (Old Act. appeal has 

been preferred, or when, on such an appeal being 
preferred, the Appellate Court confirms such order in respect of the w'hole or a 
portion of such property'; such property or such portion thereof, as the case 
may'be, shall vest in the Government free from all incumbrances. 

' 61. Nothing hereinbefore contained^ 

Saving of power to re- deemed lo prevent any officer empowered In this be- 
lease Or^erty seized (Old half by the Provincial Government from directing at 
Act, S. 60.) _ release of any property seizes 

under section 52. 

62, Any forest-officer or Police-officer who vexatiously and^ unneces'at^y 
Punishment for wrons- seizes any property on pretence of srizing property 
ful seizure (Old \ct, S liable to confiscation under this Act shall be punisna* 

^ ble with imprisonment for a term which may 

to six months, or with fine which may extend to five hundred rupees, or vt 
both. 

Penalu for counterfeit- 63 . Whoever, with intent to cause damage or 

mg or defacing marks on p^yic or to any person, or to cause 

^ wrongful gain as defined in the Indian Penal Code^ 


trees and timber and 
altering boundary marks. 


(Old Act, S. 62.)' 


(a) knowingly counterfeits upon any timber or standing tree ^ ^ 
used by Forest-officers to indicate that such timber or tree is the property - 
the Government or of some person, or that it may' lawfully be cut or rertio 
by' some person ; or on 

(&) alters, defaces or obliterates any such mark placed on a tree or 
timber by or under the authority of a Forest-officer , or ^ 

(f) alters, moves, destroys or defaces any boundary-mark of any to 
or waste-land to which the provisions of this Act are applied, 
shall be punishable with imprisonment for a term which may extend to 
years, or withAne, or with both . • 


NOTES 

Sec 59: Revision by Hirir Ckiuirr of an 

•OBPFJI of a SUPORDINATE TsiBUNAt —The 
terms of S 59 do not exclude the ordnarj 
rcvhtonal powers of the High Court over a 
•ubordinatc tribunal in the exercise of its 
criminal jurisdiction, where there had been 
judicial proceedings. 4 A. 417. Under 
S 59 even a ‘third person who was not a 
P»ity ’to the~ ptbceedmgS. in the original 


Court and whose claim for relief 
fiscation was not adjudicated upon is 
to prefer an appeal. The phrase *"nnerty 
son claimtnc' to be interested m ‘be P J 
so seired” m S. 59 cannot be eonstrueo 
limited to the case contemplated by • 
And. th, words "so soiicd ref 
seizure under S . 52. 34 L.vv.i 
1930 C. 577 . • .. 
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64 (1) Any Forest-officer or Police-officer may, 

without orders from a Magistrate and without a war 
wwranY *(OM*^Act arrest anj person against whom a reasonable 

Act” of 1918, S 4 and suspicion exists of his having been concerned in any 
Act V of 1890 S 12 ) forest offence punishnble with impnsonment for one 
month or upwards 

(2) Ever} officer making an arrest under this section shall without un 
necessary delay and subject to the provisions of this Act as to release on bond 
take or send the person arrested before the Magistrate havang jurisdiction m 
the case or to the officer m charge of the nearest police station 

(3) Nothing in this section shall be deemed to authorise such arrest for 
any act which is an offence under Chapter IV unless such act has been prohi 
bited under clause (c) of section 30 

65 Anv Forest-officer of a rank not inferior to that of a Ranger who or 
whose subordinate has arrested anv person under the 
Power to relea e on a pro/isions of ccction 64 ma> release such person on 
^nd a arrested executing a bond to appear if and when so re 

^ ® ^ quired before the Magistrate having jurisdiction in 

the case or before the officer in charge of the nearest police station 
Power to prcNcnt com ^ Every Forest officer and Police officer shall 

miss on of offence (Old prevent and may interfere for the’purpose of preven 
Act S M ) ting the commission of any forest-offence 


67 The Distnct Magistrate or any Magistrate of the first class specialh 
empowered in this behalf b} the Provincial Govern 
tnent may try suramanl} under the Code of Criminal 
jummarib (Old Act jgqg ^ny forest-offence punishable with 

impnsonment for a term not exceeding six months or 
fine not exceeding five hundred rupees or both 


Power to compound of 68 (1) The Provincial Government ma} b} 

fences (Act \ of 1890 notification in the Official Gazette empower a Forest 
® ” ) Officer— 

(a) to accept from any person against whom a reasonable suspicion 
exists that he has committed any forest-offence other than an offence specified 
in -section 62 or section 63 a sum of mone> b> wa> of compensation for the 
offence which «uch person is suspected to have committed and 

(ft) when any property has been seized as liable to confiscation to release 
the same on pa}Tncnt of the value thereof as estimated by such officer 

(2) On the pa}’ment of such sum of monej or such vailue or both as the 
case may be to such officer the suspected person if m custod} shall be dis 
charged the property, if an} seized shall be released and no further proceed 
mgs shall be taken against such person or properl} 

(3) A Forest-officer shall not be empowered under this section unless he 
IS a Forest-officer of a rank not infenor to that of a Ranger and is m receipt of 
a monthh salarv amounting to at least one hundred rupees and the sum of 
monei accepted as compensation under clause (o) of sub section (1) shall m no 
case exceed the sum of fiftv rupees 


69 Wlien in an} proceedings taken under this Act or m consequence of 
anvthing done under this Act a question an«es as to 
Presumption that forest ufiether am fore*t produce is the propertv of the 
prod ce helones to Co«m Government such produce shall be presumed lobe 

merit (Old ^ct ^ Govemrrent until the contran is 

proved 


NOTES 

Sec 65 See Rat *91 
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CHAPTER X 


Cattle Trespass 

ttJe trespissmg m a reserved forest or iii inj portion of a protected 


r ♦ L i. t I " ponion oi a proteciea 

Cattle Trespass Act 1871 which has been lawfully closed to grazing shall 

to applj (oij Act S 09 ) ^ deemed to be cattle doing damage to a public plan 

Trespass Act 1871 the meaning of section 11 of the Cattle 

officer or Police officer ^ ^ seized and impounded as such by any Forest 


71 The Provmcal Goiernmml bj notificat.on m the Official Gazette 
. A. . irect that in lieu of the fines fixed under secbon 12 

01 the Guile Trespass Act 1871 there shall be leiied 
for each head of cattle impounded under section 70 of 
is ct such fines ts it thinks fit but not exceed ng 


Po\er to alter fines fixed 
under that Act (Old Act 


the follow mg that is to «:av 
For each elephant 
For each buffalo or camel 


uuudio or camel 

eo Tot I e fcr mule bull b illock 


-w / or I e fer - > 

For each calf as, ,am e«e sheep lamb g„a, or 1< J 


ten rupees 
h\o rupees 


one rupee 
e gbt annas 


CHAPTER \I 
Or Forest-officls 

FrOMncal Gen cm ent 70 /is me „ 

niaj invest Forest officers i~ The Provincial Government mav invest 

T" certain powers (Old Forest officer with all or am of the follovvinf 

^ ) powers (hat IS to say — 

map o/the survev demarcate and make a 

And thip’rod''uct5r'o7 dclumf„7s\S‘ “ 

dure 1898 S" *e Code of Cnmmal Proec 

such,iif„’.,‘’°7o;ece.“L?rec’^^^^^ 

_ , evidence recorded under clause (d) of snh «»»rttnn rn chall be 

lahen m ffirpreLt;7S\ccld '> 

Forest off ccri leemed „ 71 All Forest officers shall be deemed to be 

P»bl| ^.ervam, (Old \e. f “"‘s "'tlun the meaning of the Indian 


Indemn tj for Ml. done 74 No still shall he against any public tenant 

I god fan (Old Ae, anything done by b.m m good faith under this 


75 Except with the perm^sion m writing of the Provincial Government 
Forest officers not to o t orest officer shall as pnncipal or acent trade m 

produce or be or become m 
rested in anj lease of any forest or in in) contract 
hether m or outside Rr,t.ci; 


trade 


74 ) 


(Old Act S 

for worhing any fores. b1,Ps 7 f^dT^ 


. NOTES 

Sec 70 -Liab 1 ty for cattle strajmg m 


resened forest 22 B 
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CHAPTER XII 

Subsidiary Rules 

Additional ejs to 75 inwal Government may make 

make rules (Old Act ^ 

S 7S ) rules 

(a) to prescribe and limit the powers and duties of an} Forest officer 
under this Act, 

{b) 10 reguhte the rewards to be paid to officers and informers out of the 
proceeds of fines and confiscation under this Act, 

(f) for the preservation reproduction and disposal of trees and timber 
belonjpng to Go\emment, but grown on lands belonging to or m the occupation 
of pnvate persons , and 

(d) generalU, to carr\ out the proaisions of this Act 
77 An} per«on contravening an} rule under this Act for the contraven- 
tion of which no cpectal penalty is proxided, shall be 
rules"^'(oid^Act**'^S^'^^76 punishable with imprisonment for a term which may 
' extend to one month or fine which may extend to five 
hundred rupees or both 


IFG REF 

1 For rules made order tins secticm for — 

(1) Bombax stc Bom T\ and O 

(2) Central Proxtnees tec C P R and 
0 and Central Proxinces Gazeltc 1900 
Pt I, p 214. 

(3) United Pro\nce< vr pp to 70 of 

tlie Northwestern Proxinees and Oudli 
List of Local Rules and Orders Fd l$9t 
See also North Western Proxinres and Oudli 
Gasette 1S99 Pt I p 494 161/ t900 Pi 

I, p 491. U V Gazette 1907 Pt I p 
169 

(4) Punjab see Punjab Gazette 1899 
Pt Lp 748 

Far notification dedinn;i that certain 
ofTiccrs shall exercise the powers of Forest 
ofiicers under certain sections w Calcutta 
Gazette 1901 Pi I p 2S 

For nilcs made bx the lioxernment of 
Benpal see Calaitta Gazelle 1906 Pt I 
p 1094 

Tor rofes tme/er rfits c?an<c as fo measure 
meat and registration of boats m the Sim 
darban Dixision see Calnitla Ga/elle 
1906 Pt T. p K»57 

also notes under S 26 
NOTES 

Sec 76 —Interpretation of section — Fx 
cise laxx— Confiscation in the oxxners ab 
»ence 9rf 12 C \\ V 139 Anx rule 
made by the ProxifiCial Go>"ernmenl under 
S 76 which deals xxiih the di<pos3l of 
trees not beloncmg to Goxemment will he 
ultra iires 42 P L R 423=1939 Lali 
469 

Ruir^ nisMm uvrtJi riir Act py Lorst. 
Goxtsvmest — \Mien the Local Cpoxem 
ment has framed rules under the Forest 
Act prohibitmc huntirij and shooting m tc 
« ened fore*! dunne «urfj periods and m 
such portions as the corserxator iray a**- 
point the conservator m notifxs-j; periods 
and localities left tirascertained bx the Lo 
cal Gmemment cannot be said to be exeras 
irg the aulbonty delegated to the Local 

CC M -3«0 


Government b> the Act 19 P R 
(Cf ) 

Pass— C nsTiLxcTOR — A uthority — Of 


1880 

the 


rules framed under the Forest Act R 13 
prohibits the removal of forest produce 
f*c ond ecTlain / mils without a pass front 
the Conservator or some person diilx aulho 
nsed in that behalf under R 13 held ijiat 
a contractor under the Forest Department 
to tthori the Forest ofTicer has Riven a pass 
book contiinme passes bearing the office 
seal with an endorsement that he might 
therebv remove limber Mas tufficiently 
authorised under R 13 to issue passes 
Rat 424 


OrrEMS UMiTR THE Sectiov w hay coy 
sTiTUTTs —The offence under S 75 of the 
Forest Act is only committed under the 
express leriiis of the Act and rules when 
the trees evil arc the property of Govern 
ment The Court before convicting is 
bound to salisfv itself of Government prc>- 
pnefarj nghrs m tlie usual mcKfei and by 
means of the usual malcrrals recognised m 
Courts The declared opinion of the exe- 
cutive Government merely as such can have 
no more vveiRht with the Court than that 
of the humblest of Her Majesty's subjects 
18 B 670 (Rat S2S Foil ) Rules made 
bv Bombax Government prohibit ng a per 
son who has made a tender from wnthdraw 
intr It valid 49 B *759=1925 B 485 

Sec 77 — 5ef 18 B 670 cited under 
S 7a an! see also notes unde^S 75 a£d 
S 26 svfra 

Rules fx-sueo inptx the Act— i(i< 


CUOTlNC or THE 8 ecttot — A rrEAi, — A mis 
quoting of the section of the Act coder 
which a rule otherwise valid has been 


framed does not render the rule rod. 19 


P K l^.'O (Cr ) Where a coimclion and 


serience proceeds nnder the provmons of 
the Act It IS not competert to a ifigistn'e 
to r*’* order of reward to ibe eora 
plainart for dc*ecU2g tbe o^eftce. Ct. 

Reg 4Scfl596 • » , 
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78. All rules made by the Provincial Government under this Act shall be 
Whe;, to tave force ■" the Official Gazette, and shall thereupon, 


of law. (Old Act, S. 77.) 


so far as they are consistent with this Act, have effect 
s If enacted therein. 

CHAPTER XIII. 

Miscellaneous 


79. ^ I ( 1 ) ] Every person who exercises any right in a reserved or protect- 
ed forest, or who is permitted to take any forest- 
Persons bound to assist produce from, or to cut and remove timber or to pas- 
officers.° (ofd Act. S °78) cattle in, such forest, and every person who is 

employed by any such person in such forest, and 
every person m any village contiguous to such’ forest \vho is employed by 
the ^[Crown] or who receives emoluments from the ^[Crow'n] for services to 
be performed to the community. 


shall be bound to furnish without unnecessary delay to the nearest 
Forest-officer or Police-officer any information he may possess respecting the 
commission of, or intention to commit, any forest-offence, and shall forthwtb 
take steps, whether so required by any Forest-officer or Police-officer or not,— 
(c) to extinguish any forest 6re in such forest of which he has knoif- 
ledge or information ; 

(6) to prevent by any lawful means in his power any fire in the VicimO 
of such forest of which he has knowledge or information from spreading to such 
forest, and shall assist any Forest-officer or Police-officer demanding his aid— 
(f) in preventing the commission m such forest of any forest-offence; 
and 


(d) when there is reason to believe that any such offence has been com* 
mitted in such forest, in discovering and arresting the offender. 

*[(2) Any person who, being bound so to do, without lawful excuse (the 
burden of proving which shall Ite upon such person) fails — 

(a) to furnish without unnecessary delay to the nearest Forest-officer or 
Police-officer any information required by sub-section (1); 

(^) to Take steps as required by sub-section (I) to extinguish any forest 
fire in a reserved or protected forest ; 

(o) to prevent, as required by sub-section (1), any fire in the vicinity 
of such forest from spreading to such forest; or 

(d) to assist any Forest-officer or Police-officer demanding his aid m 
preventing the commission in such forest of any forest-offence, or, when th^je 
is reason to believe that any such offence has been committed in such forest, m 
discovering and arresting the offender; 

shall be punishable with imprisonment for a term which may extend to 
one month, or with fine which may octend to two hundred rupees, or with both J 


LEG. REF. 

'S. 79 re-numbered and O. (2) added 
by Act I of 1928, S 6 
•Substituted for ‘Government’ by A.O., 
1937. 


NOTES. 

Sec. 79: Rtjus^l to sfrve as MrMBEa 
or Panch. — A person refusing to serve as 
member of a faiteh appointed for the pOr- 
I>o»e of drawing a panehtUinid refer- 


ence to certain wood alleged to have be 
illegally cut in the reserved forests, 
held not to be liable to be convicted ona 
S. 187, I P. Code, as he was not J, 
be a person contemplated I'n the provision 
of the first three paragraphs of S. . 
Act VII of 1878. and as the 
which he was called upon to give his a« 
ence ivas also not one of the J"-., 

tioned m CIs (o) and (d) of that secti ^ • 
22B. 769.- ' 
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■Management of forests ^ (1) If the Go\eniment and any person be 

the jhmt property of Gov tomtly interested in any forest or waste land, or in 
persons tl;e whole Of any part of the produce thereof, the 
(OldActS/9) PrOMncalGovemmenlmaj either- 

(a) undertake the mamgement of such forest waste hnd or produce 
accounting to such person for his interests m the same, or 

(i>) issue such regulati'^ns for the minagement of the forest, waste land 
or produce by the person so jointly interested as it deems necessary for the 
management thereof and the interests of all parties therein 

(2) When the Provincial Government undertakes under clause (o) of 
sub-section (1) the management of any forest wasteland or produce it may, 
by notification in the Official Gazette declare that any of the provisions con 
tamed in Chapters II and IV shall apply to such forest avastc land or produce, 
and thereupon such provisions shall apply accordingly 

81 If any person be entitled to a share in the produce of any forest which 
is the property of Government or over which the 
Failure to perform scr Government has proprietary rights or to any part of 
JSucT "i!''' Go«"n,tn" forest produce of which the Govemiuent is cntitl 
forest is enjoyed (Old Act upon the condition of duly performing any service 
S 80 ) connected with such forest such share shall be liable 

to confiscation in the event of the fact being establish 
ed to the satisfaction of the Provincial Government that such service is no 
longer so performed 

Provided that no such share shall be confiscated until the person entitled 
thereto and the evidence if any which he may produce in proof of the due per 
formance of such service have been heard by an officer duly appointed in^that 
behalf by the Provincial Government 


82 All money payable to the (jovemment under this Act or under any 
rule made under this Act or on account of the price 
— Rwvers of- due of -gnj forest produce or of expenses incurred m the 
S ^ execution of this Act in respect of such produce may , 

if not paid when due be recovered under the l?w for 
the time being in force as if it were an arrear of land revenue 


83 (1) When anv such money is payable for or in respect of any forest 

produce the amount thereof shall be deemed to be a 
Lien on forest produce charge on such produce and such produce may 

^ be taken possession of bv a Forest-officer until such 
amount has been paid 


(2) If such amount is not paid when due, the Forcst-offiter mav sell sucfi 

produce bv public auction and the proceeds of the sale shall be applied first in 
discharging such amount j 

(3) The surplus if anv, if not claimed within two months from the date 
of the sale bv the person entitled thereto shall be- forfeited to His Maje<t^ 


Ijind rerjuimt iindrr this 
Act to be de-med to be 
needed for a pi bl c purpose 
under tbe Land Aenu »ition 
Act 1894 (OM Art, 

M ) 


8-1 WTiencver it appears to the Provanaal 
Government that am land is required for any of the 
purjiGses of this Act, such land shall be deemed to be 
needed for a public purpose walhin the meaning of 
section 4 of the I,and Acquisition Act, 18^ 


NOTES d «rbarrinc ibe ar-o— t 

See 83 — S RJ e^presdi prmndrj that SS9 S L R 51 
t'‘e vale proceeds should be « 


d-e 31 I C 4J6 
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; 85. , When any person, in accordance with any provision of this Act, or 
in compliance with any rule made thereunder, binds 
P^^hies due himself by any bond or instrument to perform any 
of 1^ °S 14 and Ac\ V covenants by any bond or instrument 

of 1918,’s. 7.) ^hat he, or that he and his servants and agents will 

abstain from any act, the tvhole sum mentioned in 
such bond or instrument as the amount to be paid in case of a breach of the 
conditions thereof may, notwithstanding anything in section 74 of the Indian 
Contract Act, 1872, be recovered from him in case of such breach as if it were 
an arrear of iand revenue. 


^t85-A. As from the commencement of Part III of the Government of 
India Act, 1935, nothing in this Act shall authorize 
Saving for rights of ^ Pro\'incial Government to make any order or to 
any other thing in relation to any Crow n property not 
vested in His Majesty for the purposes of that Province or othenvise to pre- 
judice any Crown rights, without the consent of the Government or authority 
concerned. 

86. The enactments mentioned in the Schedule 
Repeals. are hereby repealed to the extent specified in 

fourth column thereof. 


THE SCHEDULE. 
{See section 86.) 
Enactments Repealed. 


Year. 

1 No * 

Short title. 

Extent of repeal. 

1 

1 ^ 1 

3 

4 

187S 

VII i 

The Indian Forest Act, 1878.. 

So much as has not already been rrpe*^ 
ed 

1890 

V 

Dfie Forest Act, 1890 

Do. 

1891 

1 XII 

The Amending Act, 1891 

So much of Pari I of Schedule 
relates to the Indian Forest Act. * 

1901 

! V 

The Indian Forest (Amend- 
ment) Act, 1901. 

So much as has not already been repo* 
ed. 

1911 

XV 

The Indian Forest (Amend- 
ment) Act. 1911. 

Do. 

1914 

X 

The Fcpealinc and Amending 
Act. 1914. 

So much of the Second Schedule 
lates to the Indian Forest Act. t ' 
the Forest Act., 1890 and J^hf Indian 
Forest (Amendment) Act. 1901' 

1918 

.L 

The Indian Forest (Amend- 
ment) Act, 1918. 

The whole. 

1920 

XXXVIII 

The Devolution Act, 1920 

So much of Cchcdule I. 
to the Indian Forest Act, 18/8, 


V ’ LEG. REF. -■ ' ■ "... 

g5.A inserted by A.O., 1937.- 
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Year. I No I Short tide 


Amindment. 


1897 


The General 
1897 


Repealed tn part, I of 1903 

Repealed Ip part and an'ended, X of 1911; 

XVIIIof 1919 XXI of 1920 
AireKled. 1 of 1903. XVII of 1914, S 2; 
XXIV of 1917. 5 2 , XI of 1923 ; XVIIl of 
1938. Govt of India (Adaptation of Indian 
Law-) Order, 1937, Act XIX of 1936 and 
ActXX'IIof 1940 


PREFATORY NOTE — Scope akd Natuke op Enactment — The first Act of the 
kind that was passed m England was an Act called Lord Brougham’s Act, passed m 1851. 
That Act contained definitions of certain words which were continual!) used and defined 
m Acts of Parliament, and further contained one or two convenient rules of construction 
Lord Brougham’s Act was adopted and somewhat extended by the Indian Act of 1868. 
The Acts in both countries were found to be comcnient and work well, and m 1887, the 
second Indian General Oauses Act was passed, further extending the same principle The 
Act was drafted by Sir Courtnej Ilberi, afterwards Parliamentary Counsel When he went 
home, he earned the principle rather further, and he drafted the English Interpretation 
Act, 18OT, which he carried on the same principle In this General Clauses Act, the Gov* 
emment proposed, first to consolidate the previous two Indian Acts on the subject, ind 
secondly to adopt some of the provisions of the English Inlermeution Act, 1889, as were 
applicable to Indian Legislation and other cifcumstanccs Mr Chalmers on whom devolved 
the drafting of the Indian Dill consuUe^ Sir Courtney Vbert about it and improved it in 
the light of his criticisms and advice on the provisions of the bill The English Act w^l 
very carefully considered by a strong committee of the lawyers of the House of Lords, 
and Its provisions were very carefully sifted by the committee As to the genera! policy 
of the Act, it is always convenient to have one pnnia /arte meaning for every term whiclt 
IS in constant use, and iii all Acts, wherever possible, the same words should have the same 
meaning But, of course, the definitions are only fnmo foete definitions The Act provides 
that in future Acts, these particular terms defined m this Act will have the meaning given 
to them, unless a special Act otherwise provides m any particular Act It is always open 
to give a special definition to any word or phrase. »f vt vs required for the purposes of that 
Act. Certain general principles of construction have also been adopted from the English 
Interpretation Act The Act is not one for creating new legislation, but may be described 
as one intended to prevent accidental slips m drafting future bills or as Mr Chalmers put 
in when introducing the bill "a Drafting Accidents Prevention Bill.” 

The following extracts from tbe Sutement of Objects and Reasons may also be 


“This Bill does not propose to effect any change m the Law Its object like that of 
the Acts It consolidates is to shorten the language of statutoo enactments and to provide 
for uniformity of expression m cases where there is identity of subject matter. 

The first enactment of the kind w^s Lord Brougham’s Act (13 and 14 Vict., c 21). 
The provisions of that statute were adapted to India and somcwlal amplifirf by the General 
Causes Act (I of 186?) and the General Causes Act (I of 1887) was a further extension 
of the same principle It is obviously expedient that the Ugislalive dictionary, as it may 
be called, should be contained in a single enactment and that the two Acts above relerred 
to should be consolidated, and it seems desirable to take the epportunity of making any 
additions that later cxjxnence mav have suggested 

provisions of the Interpretation Act. JNJ9 (52 and 53 Vict , c. 64) as arc 
India. That statute like the Indan Act of 1887 was drafted by Sir C. llbert *? 

effect a careful revision and extension of the Utter. For the definiuoa cf Bnti^ 

IndTa m the Engh«h Aft of 1889 is merely an expansion of the drfmtiOTi gnen by t|;« 

Act of 1868 Its legal effect is the same, but it is more intelligible and it avoids * 

statute The proposed measure wBI have this further advantage that it wfll 
l^rc Uniformity of language and construction in Indian .md la English lers!>“«» « *® 

far as both have to deal with the same subject matter. c- e 

y p _\ct declared n force in the Sorthal Reg. Ill ©f ?* 

j j t?«- HI of 1899 S. 3, in the Chittacong Hill Tracts Reg I cf 19^ S. 4, 

District, Reg. I of I91fs S. 2, 
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THE SCHEDULE 


THE GENERAL CLAUSES ACT (X OF 1897) * 

N B — ^Throughout the Act, for “Acts of the Governor General in 
and “Act of the Governor General in Council'’ the words “Central Acts 
■“Central Act’ have been subMituted bv the Government of India (Adapt^ti 
of Indian Law s) Order, 1937 

{llthMarch, 1S9/ 

An Act to cotisohdate and extend the General Clauses Acts, 1868 and 16^^ 
Whereas it is expedient to consolidate and extend the General Oauses 
Acts, 1868 and 1887 It is herebj enacted as follows — 


Short title a 
mencement 

(2) I* 


Preliminary 

1 (1) This Act maj be called The Gexefai- 

Clauses Act, 1^7, [*]* 

*r 


LEG REF 

»For Statement of Objects and Reasons 
see Gazette of India 1897 Pt V, p 38, for 
Report of Scl Com see ibid p 77 for 
Proceedings in Council see ibid , Part VI 
pp 35 40 56 and 76 
*Rep bi Act S of 1914 Sch 11 
CL The Indian Penal Code 

(Act XLV of 1S60), and the Madras 


General Clauses Act, 1891 (Madras Act lH 
of 1891) 

NOTES ^ 

Secs 1 and 3 Appucabi^ 
Bohii.\v Abkari Act —The Cen^l . 
Act has no application to the Bo , 
Abkari AcL passed b> tbe Cavern . 
Bombaj m Council 1 Bom L R iM v 
B 669 Foil ) 
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Abet 


( 2 ) 

Act” 

(3) 

Affidavit 
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2 [Repealed ] Rep by the Repealing and Amending Act (/ of 1903) 
General Definitions 

3 In this Act and m all Central Acts and Regulations made after the 
commencement of this Act unless there is anything 
repugnant in the subject or context — 

(1) abet with its grammatical variations and 
cognate expressions shall have the same meaning as 
m the Indian Penal Code 

act used with reference to an offence or a civil wrong shall include 
a senes of acts and words which refer to acts done 
extend also to illegal omissions 

affidavit shall include affirmation and declaration in the case of 
persons bv law allowed to affirm or declare instead of 
swearing 

’(3 a) Assam Act shall mean an Act made by the Chief Commis 
. . sioner of Assam in Council under the Indian 

Assam ACE ^ Councils Acts 1861 to 1909 ] *[or the 

Government of India Act 1915 } *(or b> the Local Legislature or the Governor 
of Assam under the Government of India Act ) ^(or by the Provincial Legislature 
or the Governor of Assam under the Go\emment of India Act 1935) 

(4) barrister shall mean a barrister of 
“Barrister Fngland or Ireland or a member of the FacuU) of 

Ad%ocates m Scotland 

*1(5) Bengal Act shall mean in the case of Acts passed prior to the 
1st April 1912 an Act made by the Lieutenant 
Bengal Act Governor of Bengal m Council under the Indian 

Councils Act 1861 or the Indian Councils Acts 1861 and 1892 or the Indian 
Councils Acts 1861 to 1909 and in the case of Acts passed after that date an 
Act made by the Gosemor of the Presidenc)' of Fort William m Bengal in 
Council under the Indian Councils Acts 1861 to 1909) *[or the Government of 
India Act 1915 ) *Ior b) the local Legislature or the Governor of the Presidencj 
of Bengal under the Government of India Act ) ‘for bj the Provincial Legislature 
or the Governor of Bengal under the Government of India Act 1935) 

*[(5o) Berar 'hall have the same meaning 
as m the Government of India Act 1935 ) 

*[(5 5)) ‘Bihar and Onssa Act shall mean an Act made b) the Lieu 
tenant Governor of Bihar and Onssa in Council under 
Dhar and Ori«a Act Councils Acts 1861 to 1909) *[or the 

Government of India Act 1915) *|or b} the local Legislature or the Governor of 
Bihar and Ortsa ‘[or Bihar) under the Govemnient of India Act) 


Berar 


LFG RFF 
I In' b> Act \ of 1914 
•Ini bj Act \\n of 1917 S Zand 

b Act Win of \92s. S 2 an! 
I 

*\M l> A O 1937 

Cl (S)— The dcnfiton* o! *\>ath 
and "^wcar" in fub (36 and 5 ) rr 
rectveh tnfra ’ 

proceed nps. srf Code of OvT Pw^ort 
(Act \ of 1905) lit «ich OnJer XI\ a* 
to Ouriaal ProceedmrX tf* ®t 


Cnm nal Procedure (Act V of 1698) 

CL ( 4 )— (C/ The Indian H gh Courti 
Ace IWl (2t and Z> \i(rt c 104) S 19 
Col ‘'tatf InJ \oI I 
•Subvttated by A O 1937 for "a!a“ 


\OTES 

Th V An a*'».l e» cftIj to Acts paived by 
tlic Gotm-or-Gen ral m CooaeJ and Dot ta 
\rt« t-\ the Loral Ley »-*t re 1 

Bo-i L K tl4 Ai to p» a" »cab fy tO 
O dh Re-t Act, tee 16 O C J41 
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B h,'' or*' A P'-ovmc'^l Lcgulature 

Act i:;d?a a^'ipT] 

(6) Bombay Act shall mein an Act made by the Governor of Bontbat 
Bombat Act “ Council under ’(the Indian Councils Act 1861 or 

Indian Councils Acts IRfil m ="’■> '892 ’[or the 

■for by the S LS'slami or G”' ‘^"■n’ent of India Act 1915 ( 

the Government of fndia Actl Tor bv°'th™P^ »' Bombaj under 

of Bombay under the tv™Li,rof^X'^^c7"f93M®"^ 

’ 1 ( 7 ) British India shall mean as respects the period before the com 
Brit Sh India ArrToTc Government of Inda 

Majesty s dominions which were for the ^ 

through the Governor General of India or ‘T go'efned by His Majesty 

ordinate to the Governor Genert of T®'’ 

date means all territorms for Ae t.m^ L “* any penod after that 

Provinces and the Chief Comm ^ being comprised within the Governors 
British India m an lidia^hvv oT'r except that a reference to 

Part III of the Government of before the icommencement of 

Berar ] ’’Ovemraent of India Act 1935 shall not include a refemnce to 

(8) British possession shall mean any part of Her Majesty s dominions 
Brit sh possession exclusive of the United Kingdom and where parts 

local Legislature all nart« dominions are under both a central and a 

of this definition be ^dee™“d1rbfon';™Bm!sKss?on='’=" 

(8a) Burma Act shall mean an Act made by the Lieutenant Governor 
Burma Act las, ™? 'be Indian Councils Acts 

to 1909] ’[or the Government of * ter"’' Councils Acts 1861 

or the Governor of Burma under the'^tlS l;'l‘’„^dt‘'r^c't]°“' 

C , I A , ’ shalfmclT" ™ Central Legislature and 

Central Act G„ '' "o r “T*" ^ an Act made bj the 

of India Ac, or section 44 onf/G^trmtVorrdif^A?, '’1935']'^"™ 

(a) r:7ar , Cen,m.GovetnnJ“l'®'" 

of Part III of the*°Governmenrof^*d ^fter the commencement 

ment and I’Overnment of India Act 1935 mean the Federal Govern 

the said Act" ™e commencement of Part III of 

at the relevant date to exercise the fimer Council or the authonty competent 
by the Governor GenS m CmLd’]''“‘'°"'''"® =“bsequen.lj 


II 


LEG REF 

' Inserted by A O 1937 

■Inserted by Act I of 1903 S 3 and Sch 


Inserted by Ihe Aet X ot 1914 
•Inserted b> Act XXIV of IO17 
8 Inserted by Act XVIII of iw« 

•Subst luted for the orenaj ff., .. /r\ 
by AO 1937 ^ 

(5^'Llf3 vT«' 

o' Ind*^ sJ'/ v,/n°\ub S o” 


— Cy The Interprctat on Act 
(52 and S3 Vic c 63) S 18 (2) Col 
of Stats Ind Vo! II 

«5 , NOTES 

n? Cl 6 P R 1878 (Cr ) 

does not form part of Brit sh 
a as defined m S 3 of tl e General 
Clauses Act It is wlat is Jmovn as an 
adm n stered area 28 S L R 54=1^ 
Snd 123 Berar if included in Brit sh 
Inda M 39 Bom L R 1287 
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’[(8 ac) “Central Legislature” shall mean the Governor General m Council 
. iT^ cT,f..r« acting m a legislative capacity under the Government 

C.n.rM L«,slatu,e P Government of Ind.a Act, 

1853, the Indian Councils Acts, 1861 to 1909, or any of those Acts, or the 
Goiemment of India Act, 1915, the Indian Legislature acting under the Govern' 
ment of India Act, or the Government of India Act, 1935, or the Federal Legis* 
lature acting under the Government of India Act, 1935, as the case may require ) 

*[(8 b) “Central Provinces Act” shall mean an Act made by the Chief 
. - . , „ . , , Commissioner of the Central Provinces in Council 

Central Provinces Act Councils Act 1861 to 1909.] >[or the 

Government of India Act, 1915,} ^[or by the local Legislature or the Governor 
of the Central Provinces under the Government of India Act ] 


^[(8 f) ‘Central Provinces and Berar Act' shall mean an Act made by the 
Provincial Legislature or the Governor of the Central 

‘ Central Provinces and Provinces and Berar under the Government 6f India 
Act, 1935 ] 

‘ Ch ote ” "Chapter” shall mean a Chapter of the Act 

^ or Reg^ation in which the word occurs 

'Chief Controllms Re- ‘((9a) ‘Chief Controlling Revenue Authority’ 

venue Authority’ or 'Chief Revenue Authority’ shall mean— 

(fl) m provinces where there is a Board of Revenue, that Board — 

(b) in provinces where there is a Revenue Commissioner, that Commis- 
sioner , 

(e) m the Punjab, the Financial Commissioner, and 
(d) elsewhere «uch authonty as, in relation to matters enumerated in 
List I in the Seventh Schedule to the Government of India Act, 1935, the Central 
Government and in relation to other matters, the Provincial Government, may by 
notification in the Official Gazette appoint J 


(10) 'Collector' shall mean, in a Presidency towm, the Collector of 

. , Calcutta, Madras or Bomba>, as the case may be and 

elsewhere the chief officer in charge of the ^c^cnuc- 

admmistration of a distnet 

(11) ‘Colony’ shall mean any part of Her Majcst>’s dominions exclusac 

of the Bntish Islands and of Bntish India and, where 
^ parts of those dominions arc under both a central and 

a local Legislature, all parts under the central Legislature shall for the purposes 
of this definition be deemed to be one colon} '[Proided that m an) Central 
Act passed after the commencement of Part III of the Government of India 
Act, 1935, ‘Colony’ shall not include any dominion as defined in the Statute of 
Westminster, 1931, an} Province or State forming part of such a dominion, or 
British Burma ] 

(12) ‘Commencement’, used with reference to an Act or Reguhtion, shall 

„ mean the dav on which the Act or Regulation comes 

-CommcncmcM 


LFG RFF. 

• Inserted b> A O 1937 
•Inserted bs Act \Vn of 1914 
•Inserted b% Act WIV of 191, 
•inserted b> Act Will of 192? 

Cl (11) — The Inierrreutjon Art. 
C C M— 341 


If?9 ('2 and 53 Met . c 63). I? (3), 
Col Sta t Jnd , \ol II 

CL (12)— -For ni’cs dete-r-a- -g when 
*ay jiren Act is to cemt e o force, ite 
S S.S"/rO 
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' (13) “Commissioner” shall mean the chief 

“Commissioner ” officer in charge of the revenue administration of a 

■' division: 

(14) 'consular officer' shall include consul-general, consul, vice-consul, 
"Coisuhr officer." consular agent, pro-consul and any person for the time 

being authorized to perform the duties of consul- 
general, consul, vice-consul or consular agent : 

*[(14-o) 'Crown contracts' and equivalent expressions shall include 
„ contracts made by or on behalf of the Secretary of 

rown contiacts . State in Council, contracts made in the exercise of the 

executive authority of the Central or any Provincial Government, contracts made 
by the Federal Railway Authority, and contracts made in connection with the 
exercise of the functions of the Crown in Us relations with Indian States: 

I „ (I 47 &) ‘Crown debts’, and equivalent expressions shall include debts due to 

■TT-own fiAKts” Secretary of State in Council, the Secretary of 

, * State, the Central Government, any Provincial 

Government, the Federal Railway ' Authority or the Crown’ Representative : 

/ grant’ ^(including a transfer of land or of any interests therein 

•'■r „ - « ' ’ or a payment' of money) shall be deemed to be made 

Crown grants . HiS 

Majesty, the Secretary of State in Council, the Central Government, any Pro* 
vincial Government, the Federal Railway Authority or .the Crown 
Representative : 

(14-d) 'Crown liabiUUes’ and equivalent expressions shall include the 
liabtlUies of the Secretary of State in Council, the 
Crown l,ab.ln,« . SKrelaiy of State, the Central Government, any 

Provincial Government, the Federal Railway Authority or the Crown Represen- 
tative : 

^ _ (14-tf) 'Crown property' and equivalent expressions shall include an/ 

property vested in His Majesty or otherwise held mf 
r wti property . purposes of the Central or any Provincial Gov- 

ernment, the Federal Railway Authority or the Crown Representative: 

(14-f) ‘Crown Representative’ shall mean His Majesty's Representative 
„ for the exercise of the functions of the Crown in its 
Crown Reprewntahve . Man States : 

(14-^) 'Crown revenues’ and equivalent 
“Crown revenues”. , pressions shall include any revenues vesting in His 

Majesty:] 

(IS) 'District Judge’ shall mean the Judge of a principal Civil Court of 
T j M orignal jurisdiction, but shall not include a High 

Court in the exercise of its ordinary or extraordinary 
original civil jurisdiction : ' 1 


LEG. REF. 

* Inserted by A.O.. 1937 
Cl. (14).—^/. The Consular Salaries and 
Fees Act, IS91 (54 and 55 Vict., c. 36), 
S. 3. 

Cl. (15). — As to defitution of High Court. 
reesub-S. (24).infrfl. 

In Leiwer Burma the District Court is 


the Court of the District Judge as 
by this clause, see Lower Burma 
Act (VI of 1900), S. 25 (c). Bur. Code 

NOTES. ^ . „„ 

Cl. (15).— As to status of High Court on 
Original Side, see 27 M.L.J. 645. 
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(16) ‘document’ shall mclude any matter written, expressed or described 

„ upon any substance by means of letters, figures or 

ocumen marks or by more than one of those means, which is 

intended to be used, or which may be used, for the purpose of recording that matter 
^{(16-o) “Eastern Bengal and Assam Act” shall mean an Act made by 
the Lieutenant Governor of Eastern Bengal and 
'Eastern Bengal and As Assam m Council under the Indian Counals Acts, 

sam Act ' 1861 and 1892, or the Indian Councils Acts, 1861 to 

1909 ] 

(17) ‘enactment’ shall mclude a Regulation (as hereinafter defined) and 

"Enactment ’ Regulation of the Bengal, Madras or Bombay 

Code and shall also include any provision contained 
in any Act or m any such Regulation as aforesaid 

( 18) ‘father,’ m the case of any one whose 
‘ Father ” personal law permits adoption, shall include an adop* 

tive father 

"Federal Government ’■ H(18*<») 'Federal Government’ shall— 

(o) m relation to anything done or to be done after the commencement 
of Part III of the Government of India Act, 1935, but before the establish* 
ment of the Federation, mean, as respects matters with respect to which the 
Governor-General is by and under the provisions of the said Act for the time 
being in force required to act m his discretion, the Governor-General, and as 
respects other matters, the Governor-General in Council, and 

(b) in relation to anything done or to be done after the establishment of 
the Federation mean the Governor General acting or not acting in his discretion, 
and exercising or not exercising his individual judgment, according to the provi- 
sion in that behalf made by and under the said Act, 
and shall include— 


(i) in relation to functions entrusted under section 124 (1) of the said 
Act to the Government of a Province, the Pro\incial Government acting within 
the scope of the authority given to it under that sub-section, and 

(ii) m relation to the administration of a Chief Commissioner’s prmince, 
the Chief Commissioner acting within the scope of the authonty given to him 
under section 94 (3) of the said Act* 

(18-&) ‘rederal Railwaj authonty’ shall mean the Federal Railway 
Authonty constituted by the Government of India 
•Federal Railway Autho Act, 1935, or, before the establishment of that Autho- 
nt), the Central Government ] 


' Financial >ear " 


(19) "financial jcar” shall mean the )car 
commencing on the first day of Apnl 


(20) a thing shall be deemed to be done in 'good faith” where it is in 


LEG REF 

Cl (16)— Cf Indan EMdencr Art (1 
of 1F72) As to definition of nnttcn", w 
MibS (5S) 

Underlet b Art \ of 1914 
*Oj (IS-n) and (IW*) added bj A O . 
1917 

CL (t9)—C/ The InterTfeUtion Act. 
1RS9 (52 and ^3 Vic . c 63). S 22. Col 
Slat* Ind Vol n . „ . 

Cl (20) — C/. The BIU ef Exchissge 


Act. 1RS2 (45 and 46 Vic , e 6t) S 90. and 

the Sate of Goods Act. 1*93 ( 56 and 
Vict.c 71) S 62 Cl' S *2 ef the 
Indian Petal Code (\LV of 1*^) 

A» to di»-ujiion in CotMcil rerard "t 4e- 
fni'ien of "pood fiilh*. //r Oe-fttf ef 
/•du IF77. Pt VI, rn *6 to 62 and ”6 to 
79 

NOTES 

CL (20)— Pet Sen, 7.— Good ii 

itSzxi *3 S 3 (20) tt e^airalet:* to bccej'jr 
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"Good faith ” honestly, whether it is done negligently or 

not; 

(21) "Government” or ‘the Government’ shall 
‘Government ” include *(both the Central Government and any Pro- 

vincial Government'] 

(22) ^[‘Government securities' shall mean securities of the Central or 

"Go%cmment securities ’ Provincial Govenimeitt and shall include steilmg 

securities of the Secretary of State for India m 
Council or the Secretary of State*] 

(23) ^[* ******* *] 

(24) ‘‘High Court,” used with reference to Civil proceedings, shall mean 

“Hitrh roiirt" highest Civil Court of appeal ‘[not including the 

Federal Court] in the part of British India m which 
the Act or Regulation containing the expression operates: 

(25) “immovable property” shall include land, benefits to arise out of 

^ „ land and things attached to the earth, or permanentl} 
Immoratle proper!, anything attached to the earth' 


LEG. REF. 21 and 40, is used m the restricted 

I Suostiluled by A O , 1937 equivalents to mean and include 28 S L 

» Repealed bj Act XVIII of 1919 R 27=19i4 Sind 96 . 

» Inserted by A 0 , 1937 Cl (25) —As to growing crops af[“ 

timber so far as they are affected by the 
NOTES. Indian Registration Act {XVI of 1903), s» 

of dealing and docs not entail upon the S 2 (6) of that Act Doors, wheth^in* 
auction purchaser the necessity of search* movable property 16 M L T 42te« 
mg the registry Even if there were facts I C 837 

indicative of negligence m investigating title Mortcace or minr bearing trees — 
that by itself is not predicative of lack of ther or not a mortgage of fruit beafUJK 
bona fidet 53 A 3i4=l931 A 277 (F trees is a motlgage of imtnoiahle propefO 

B ) . Sf£ 13 I C 2(Xh=5 SLR 181 ,12 is a question dependent in each case opon 
I C 809=4 Bur L T IZ8 the intention of the contracting parties 

Cl. (21) —As to definition of Local cannot be settled by 'an inflexible niU 
Government, see sub S (29), tnfra, sec 6 Wliere there is a mortgage with possessio’' 
P.W R 1913 (Cr ) of fruit-bearmg trees with the intention 

Cls (21) and (40) —“The Govern- the mortgagee is to remain in possession 
ment”— Whether incxupes British Go\- during the jears of the mortgage and enjo) 
ERNMENT — "SHALL INCLUDE" — MEANING — the fruits and should not cut down the trees 

The expression, "includes" or "shall include” so as to com ert them to cither timber or 
IS used in interpretation clauses in two firewood, it must be held that the trees so 
senses The ordinary and general sense in mortgaged were cither immovable properU 
which it IS used is to enlarge the meaning or at least an interest in immovable prO 
of the words or phrases occurring in the pertj and should be effected with the form 
bod> of the statute , and when it is so used, hties prescribed by S 59 T P Act 5^ 
these words or phrases must be construed as All 437=140 I C 491 Though 
comprehending not only such things as they immovable property, there is no presumptm 
signify according to their natural import, tliat whenever the word ‘ land ' is used i 
but also those things which the interprcla an enactment, the trees standing thereon ar 

tion clause declares that they shall include mcluded 29 N L R 1=1933 N S3 

This expression is also susceptible of an expression 'benefits to arise out of land > 

other conslruction winch may become im the Act was ne\cr intended to cover sue 

peralivc, if the context of the Act is suffi- a matter as the security held by a morlgas , 
cient to show that it was not merelj cm under a simple mortgage bond, b> 
plojcd for the purpose of adding to the ‘benefits' as the right to a ferry 
natural significance of the words or expres All 674 A mortgage is not "a benent t 
sion defined It may be equivalent to “mean arise out of land within the 

and include” and in that case it may afford S 3, Cl (25) 57 Cal. 328=34 C W n 

an exhaustive explanation of the meaning 605 See also 58 Cal 136=1931 Cal AJ, 
whicli for the purposes of the Act must Per Lord /IUmi— ‘D ebts may be 
invariably be attached to those words or whether on immovable property or on me 
expression. The expression in S, 3, Qs diandise, they may be wholly secured o 
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The General Clauses Act (X of 1897) 

(26) “impnsonment” shill mean impnson- 
mDnsonment either descnption as defined m the Indian 

^ Penal Code 

'[(27) 'India’ shall mean British India together with all territories of any 
. , Indian Ruler under the suzerainty of His Majesty, all 

" territories under the suzerainty of such an Indian 

er, the tribal areas, and any other terntories which His Majesty in Council 
, from tinie to time, after ascertaining the views of the Central Government 
the Central Legislature, declare to be part of India ) 

*[(27 o) ‘Indian law' shall include any law, ordinance, order, by law, rule 
ndian law ’ regulation passed or made at any time by any com- 

" petent Legislature, authority, or person in Bntish 

la 

*[(27-6) ‘Indian State’ shall mean any territory, not being part of British 
nd,.„ Stale " recognises as teng such a 

btate whether described as a State, an Estate, a Jagir 

ithenvise ] 

(28) ‘ local .luthonty" shall mean a municipal committee, distnct board, 

, . body of port commissioners or other authority legally 

^ entitled to, or entrusted by the Government with the 

trol or management of a municipal or local fund 

(29) [Omitted by the Government of India {Adaptation of Indian Lews) 
!er, 1937 1 

(30) ' Madras Act" shall mean an Act made by the Governor of Port St 


LEG REF 

!:n (27) substituted for old G (27) by 
) 1937 

G (27-0) added by ibid 
G 27 6 substituted by Act XXXII of 


NOTES 

1> secured the security may have been 
n ulien the debt was created or later 
in any case the debts exist as tnovobte 
lerty and do not if secured become 
tified with the security or transformed 
land m the one case or merchandise in 
other The sefaralto** brtvent drbts 
sreurtty u uel! estabtubeJ ' 34 C W 
1034=1931 P C 245=61 M L J 589 
C ) As to tnortgagf** interest, see 
Ml 494 A Kolhu (• r . an iron sugar 
; press) fastened to the ground is im 
■able proper!' 23 I C ZaO The term 
roosable property” in Uie General Oauses 
may include a right of way. but is not 
3'$ ncccsssn!' included It is not ex 
Mb, Tr A=1 >=,3 MIC <%= 
C \\ V 11^ Mahlcana. if immoraWc 
^rty.«e2lIC 779=19 C \S N 410 
ndme crops are immo'ible proT'crty Z3 
LI £3=17 I C !&> 2SMLJ 447 
1 1 C 213. also standing trees. Zs A 
r 199 Standing timber which has leeii 
and removed is mO'-able property ^ 
: 1«7=1931 A L J 608=1931 All 393 


(F B ) A right to fishery is an mlerest 
m ^movable property 43 I C 962=14 N 
L R 35 General fishery 23 Bom L R. 
939 A Simple mortgage debt is to be at 
tached as a debt and not as immovable pro 
perty 50 1 C 157=21 O C 400 See 
alto Ai7 All 917 The interest of the mort 
iragee in the mortgaged property 11 mani 
(estly a * benefit to arise out of land" and is 
therefore itself immovable property 12 R 
370=1934 Rang 2a3 (F B ) As to money 
charged on immovable property, see 83 I C 
555 A pugmill affixed to the earth is im 
movable property 43 I C 62o=!l Bur 
L T 199 Boar dues eontUiule a bertefil 
cr^svig out of the land and therefore a lease 
of bazar dues is a lease of immovable pro- 
perty within the meaning of S 3 (25) of 
the Act 1940 Oudh 409=16 Luck 191 
On this clause see alto 9 Rang 303=1991 
Kang 109 

Cl (26) — yee 9 A 240=7 A W N. SMk 

CL (27) —Cf The In*erprrti**« 

1889 (53 and 53 Vict , e 63). S It im< 
Vrr 7 C \VV 635 '' 

The detrition of *1101}* ■«( k* 
to the word land' as used • 4 n C ^ 
and therefore land in C F. Ca4» 
trees 10 I C 473=7 

CL (28)^/ TW 
Loans Act (XI of 10lf 
anthentv" ladadea 
32S=|9WM 7W. 
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' . „ George in Council under *(the Indian Councils Act, 

' 1 1 ’ M ■ 1861, or] the Indian Councils Acts, 1861 and 1892, 

*[or the Indian Councils Acts, 1861 to 1909,] *[or the Government of India Act, 
1915], *[or by the local Legislature or the Governor of the Presidency of Madras 
under the Government of India Act] ; '[or by the Provincial Legislature or the 
Governor of Madras under the Government of India Act, 1935 :) 

(31) "Magistrate” shall include every person exercising all or any of the 

powers of a Magistrate under the Code of Criminal 
agis ra e. ^ Procedure for the time being in force: 

(32) "master,” used with reference to a ship, shall mean any person 

"Mancr" (of o ship). f harbour-master) having for the 

time being control or charge of the ship: 

"Month.” (^5) “month" shall mean a month reckoned 

according to the British calendar; 

,nt VI 1 «, “movable property” shall 'mean property 

ova e proper y. every description, except immovable property: 

, ®[(34-fl) "North-West Frontier Province Act” shall mean an Act made by 

the Local Lepslature or .the Governor of the North* 
West Frontier Province under the Government of 
India Act, or by the Provincial Legislature or the 
Governor of the North-West Frontier Province under the Government of India 
Act. 1935;] 

(35) "North-Western Provinces and Oudh Act” shall mean an Act nwde 

by the Lieutenant-Governor of the North-Western 
> "NorthAVestern Provin- Provinces and C^dh in Council under *[the Indian 
ces and Oudh Act. ’ Councils Act, 1861 or] the Indian Councils Acts, 1861 

and 1892; 

(36) "oath” shall include affirmation and declaration in the_ case nf 

"Oath." persons by law allowed to affirm or declare instead ot 

swearing; 

(37) "offence” shall mean any act or omission 
"Offence." made punishable by any law for the time being m 

force : 

'■Official Gaactte." 't(37-o) ‘'Offidal Gazette” or "Gazette’’ steH 

mean the Gazette of India, or, as the case may be, 
official Gazelle of a province : 


"North-West 
Province Act." 


, "North-Western Provin- 
ces and Oudh Act.” 


"Official Gazette." 


LEG. REF. 

^ Inserted by Act I of 1903. 

* Inserted by Act X of 1914. 

* Inserted by Act XXIV of 1917. 

I * Inserted by Act XVIII of 1928. 

® Inserted by A.O.. 1937. 

•Inserted by Act I of 1903, S. 3. 

•^CIs. (37-0) and (37-b) added by A.O. 
1937. 

NOTES. 

Cl. (31).— The Code now in force i 
Act V of 1898. VillaRt Munsif, H Magis 
tratc. see^ Mad. S; 2 Weir 123=27 Mad 
223 ; 2 Weir 208=14 M.L.;. 74; 2 Well 
577. Magistrate in the section is confined 
to Magistrate exercising jurisdiction under 
Cr P. Code. See 56 M.L.J. 628. 

Cl. (32).— 5'rr S. 742 of the Merchant 


Shipping Act, 18W (57 and 58 Viet, i- 
Col. Suts. Ind., Vol. II. 

CL (33).-^ef Ij C.W.N. 42S. 

Cl. (34).— For a comprehensive defi"d on 
of the word 'property', see S. 168 of 1 
Bankruptcy Act, 18M (46 and 47 
52). Immovable property includes a of • 
4 L.W. 613=36 I.C. 833. Shares m com 
pany are goods but peculiar kind of 
property which cannot pas* * 

hand to hand. 25 Bom.L.R. 41’L 
Cl. (35),— Read now •‘Umted Provi P 
of Agra and Oudh”; see S, 2 V', ,1 

(Designation) Act (VIII of 1902) and see 
sub-S. 55-0, infra. , - ;„ 

Cl. (37).— i're a similar^ 

S. 4 (o) of the Code of Criminal Prwe 
dure (V of 1893). Offence committw 
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(37-&) ' Onssa Act” shall mean an Act made by the Provincial Legisla 
, . , hire, or the Governor of Onssa under the Govem- 

ment of India Act, 1935 ] 

, „ (38) “Part” shall mean a part of the Act or 

Regulation m which the word occurs 


(39) 'person” shall include any company or 
'Person association or body of individuals, whether incorpo- 

rated or not 

Political Agent (40) ‘ Political Agent' shall include— 

(a) the principal officer representing the ‘[Crown] in any terntory or 
place beyond the limits of Bntish India, and 


(b) any officer *[* • * * • ♦ *j appointed 

*(* * * * *] to exercise all or any of the powers of 

a Political Agent for any place not forming part of British India under the law 
for the time bemgin forcerelatingto foreign junsdichon*[* • , 


(41) “Presidency town” shall mean the local limits for the time being of 
„ . . the ordinary original civil jurisdiction of the High 

Pt«,d»cy town Judicature at Fort William, Madras or 

Bombay, as the case may be 


(42) “Pnvy Council shall mean the Lords 
'Priv> Council and others for the time being of Her Majesty’s Most 

Honourable Pnvy Council 

‘[(43) 'Province shall mean a Presidency, a Governor's Province a 

t, r. Lieutenant Governor’s Province or a Chief Cbmmis- 

. Stoner'S Province 


(43 a) “Provincn! Government” as respects anything done or to be done 

after the commencement of Part III of the Govern- 
•Pravmcal Goveranirat- , 535 ^ 


(o) in a Governor’s Province, the Governor acting or not acting in his 
discretion and exercising or not exercising his individual judgment, according 
to the provision m that behalf made b) and under the said Act and 

(fc) m a Chief Commissioner’s Province the Central Government, and, 
IS respects anjihing done before the commencement of Part III of the said Act, 
shall mean the authonty or person authonzed at the relevant date to administer 
executive government m the Province m question ] 


LEG REF 

> Substituted by A O 1937 for Gtncm 
ment 

* OtiMlled by xb^d 

»Cls (43) and (43-o) baie been substi 
luted bj A O 1937 

NOTE«; 

tinder Stamp Act. 1S63 (since repealed) 
w.hilc It was in force is still an offence and 
may be tried under the Act 7 M H C R 
Apr 8 , , 

CL (39) —The »-ord 'person dearie in 
dudes a firm and when the return is rnade 
on behalf of the firm by a partner it is the 
firm that is the person who makes the 
turn 4? Mad Mad 1W<=:49 


M L I 124 A company is a 'person' and 
can sue through its liquidator tn forma fau 
fmr 41 Mad 624=J4 M L J 421=45 
I C 164 "Perioti" includes a corporation. 
721 C 623 

CL (40) —“Shall cidudc" meantrg of 
5-ee 2S S L R 27=19W Cr C 821=1934 
Sind 96 Gled tmder O 21 
CL (41).^ee S 4 (b) of the repealed 
Cr V Code (\ of 1F.'3) and e/ S 3 (25) 
of the Mad C eact a l Qas»es Act (Mad 
ActloflF91) ^ , 

Cl (42) — C/ S 12 (5) of the Icier 
pretatioo Act. If^ (52 asd S3 \ Ml , e CJ) 
Cl (4i>.— C/ S 4 (p) of the tepealed 
CrC Code(\ofI6S2). 
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IS 3 


‘Tublic nuisance ” 


(44) "Public nuisance" shall mean a pub’ic 
nuisance as defined m the Indian Penal Code 

( (44-fl) Punjab Act" shall mean an Act made b} the Lieutenant 
•'Punjab Act •* Governor of the Punjab m Counal under the Indian 

A ic/ri Councils Acts, 1861 and 1892 ] [or the Indian Cbunals 

Acts. Ib6I to 1909,1 [or the Gmennncnt of India Act, 1915J, [or b} the local 
Legislature or the Go%emor of the Punjab under the Go\emment of India Act] 
[or b) the Pro\nncial Legislature or the Go\emor of the Punjab under the 
Go\emment of India Act, 1935 ] 

(45) "registered”, used \nth reference to a document, «haU mean regis 

"Registered ” tered m British India under the law for the time being 

in force for the registration of documents 

(46) "Regulation" shall mean a Regulation made *[b} the Central 

“Regulauon ” under the Go\emment of India Act, 

r' . e -r , *1®*" Go\emment of India Act, 1915 ] ^[or 

the eminent of India Act] ‘[or under section 93 or sechon 96 of the Gmem 
ment of India Act, 1935 ] 

(47) rule shall mean a rule made m exerase of a power conferred bj 

•• an) enactment, and shall include a regulation made as 

a rule under am enactment 

(48) "schedule" shall mean a schedule to the 
Act or R^ulation in w hich the w ord occurs 

(49) "Scheduled district ’ shall mean a ‘ Sche- 
duled district" as defined m the Scheduled Distncts 
Act, 1874 

‘Secuon " (50) "section" shall rnean a section of the Act 

or Regulation m which the word occurs 

'Ship " (51) "ship” shall include descnption of 

used m na\ngation not exclusuel) propelled b) oars 

(52) sign," wath its grammatical ^-amtions and cognate expressions 
Sign •• shall, with reference to a person who is unable to 

\*an 9 t.n«c j wTite his name, include "mark ’ ^\^th its grammatical 

'•anations and cognate expressions ^ 

[(52-0) "Smd Act' shall mean an Act made b> the Pro^ncial Legis 
"Sind Act ’ lature or the Go\emor of Smd under the Goiemircnt 

of India Act, 1935 ] 


"Rule " 


“Schedule 


"Scheduled district ’ 


LEG REF 

IT ^ (4La) inserted by 

. Act WIV of 

t 1917 and 4lh added bv Act Will of 1928 
•Inserted bj A O 1937 
•Added by Act WIV of 1917 
*In*erted b> Act Will ol 192S 
*Q (^2-0) added by O A 1937 

NOTES 

r.CTtrjl a, 0 »ts Act (\!>d Act I of 1S91) 
to law now in force see the Tn/lttin 
to'tcai.on Act (XVI of 1908) “ 

VL (47),__Tbe prOYUions of s 20 |o 24 


•nfra apply to rules defined in this sub- 
section 

Cl (5!) — C/ S 742 of the Merchant 
Shipping Act IS94 (57 and SS Vict , c 
60) 

C! (52) —^ee also definition of 

^ Sfe 32 C Cr L 

jJ_ Mark bj a person able to 

1 ^^ ^ Meaning of signature 'O C 

loO The writing of a word or express o" 
as Sahi at the foot of a document cannot 
be considered to be a *mark made b> that 
person under S 3 (52) in the ab«encc ci 
proof that tn fact the particular person was 
toable to wriic his ossn name I-^ Lock 
39J=1939 Oudh 96 
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' (53) "son", in the case of any one whose per- 

„c .. sonal law pennits adoption, shall include an adopted 

son: 

- (54) "sub-section” shall mean a sub-section of 

the section in which the word occurs : 

*[(54-o) "suits by or against the Crown” and equivalent expressions shall 
include suits by or against the Secretary of State, the 
Secretary of State in Council, the Central Govern- 
ment, a Provincial Government or the Crown Repre- 
sentative'] 


"Suits bj or against the 
Cro%vn . ” 


( 55 ) 


sweanng : 


'swear," wth its grammatical variations and cognate' expressions, 
shall include affirming and declaring in the case of 
persons by law allowed to affirm or declare instead of 


*[(55-a) “United Provinces Act” shMl mean an Act made by the Lieu- 
.»TT •• j Ti • A I » tenant-Govemor of the North-Western Provinces and 
•Umtrf P,ovme« Act. Provinces of Agra and 

Oudh) in Council under the Indian Councils Act, 1861, or the Indian Councils 
Acts, 1861 and 1892,] *[or the Indian Councils Acts, 1861 to 1909,] *[or the 
Government of India Act, 1915,] *for by the Local Legislature or the Governor 
of the United Provinces under the Government of India Act,) *[or by the Pro* 
yincial Legislature or the Governor of the United Provinces under the Govern- 
ment of India Act, 1935 :] 


(56) "vessel” shall include any ship or boat or 
any other description of vessel used m navigation: 

(57) "will” shall include a codicil and e\ery 
writing making a voluntary posthumous disposition' of 
property: 

(58) expressions referring to "writing” shall be construed as Including 
"Wnuns " references to printing, lithography, photography and 

other modes of representing or reproducing words in 

a visible form’ and 


•Vessel ’ 


"Will." 


LEG REF 

S a (S4-a) added b) A O . 1937 

* Inserted b> Act I of 1903, S, 3 
‘Inserted b> Act X of 1914 
♦Inserted bv Act X\IV of 1917 
•Added b\ Act XVIII of 1928 

• Inserted by A O , 1937. 


NOTES 

Cl. (53) — Jee 34 P R 1S83. mere 
the personal Uw of the parties admits adop- 
tion the word ‘son’ will include an adoptra 
son. Minor adopted son of deceased held 
to be a ‘defendant* and therefore entitled to 
compensation under S. 2 (1) (d) of the 
Workmen’s Compensation Act, 1923. 12 

L. 50=1531 Lah Obi. 

Cl. ( 55 ).— 'S’ee also de'irition of 
daMt" and "oath" svfro, sub-?* (3) a-d 
(36) respectneU, and as to oath, sre the 
Indian Oaths Act (X of 1‘73). 

Cl. (56) — Cf. S 742 of the Merchar- 
Shipp’-jr Act. (57 and 55 Yict . e. €0). 


This definition supplements the definition of 
ship in $ub-S (51), xv/ra. Sfe also defi- 
nition of vessel in S 48 of the Indian Penal 
Code. lf!60 (Act XLV of I860), and in 
S 3 (4) of the Northern India Onal and 
Drainage Act (VIII of 1873) and m S. 
3 (() of the Sea Customs Act (VIII of 
1878) 

Cl (57) —Sre the definition of "will** 
in ? 2 of the Indian Succession Act 

(XXXIX of 1925). Merc authority to 
adopt though revocable and taking effect on 
the death of a person, ca-'not l-e corsidered 
a «(il] though the document I* sts'ed a 
will There must be a disposiuon of pro- 
pfrt* m addition to the authority to adopt 
if it IS to be treated as a wiU. 9 L.W. M5 
=49 I.C. 929. A r-ere d -e-ticn for 
ra-3-er«e-l of the p-ope-t* by a r-onare- 
djri-g mbion'T is rot a d «To ’ ' 'v b 
win (/w.) , ^ , 

cl (55) — C/. S 29 of Utt* 
tun Act. 1!?9 (£2 apd 53 N'ict . e. 63), 
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IS 4 


"Year ’ 


Application of foregoing 
definitions to previous en 
actments 


(59) “year” shall mean a year reckoned accor- 
ding to the British calendar 

4 (I) The definitions in section 3 of the following words and expres- 

sions, that IS to say, “affidavit," “barrister," 
ij# « * “District Judge,” "father,” *[* * *] 
8[* * *j “immovable property,” “imprison 

ment,” *[* * * *], “magistrate,” "month,” “mova- 
ble property,” "oath,” “person,” “section,” “son,” “swear,” “will,” and “year," 
apply also, unless there iS anything r^ugnant in the subject or context, to all 
’[Central Acts] made after the third day of January, 1868, and to all Regula- 
tions made on or after the fourteenth day of January, 1887. 

(2) The definitions in the said section of the following words and ex- 
pressions, that IS to say, “abet,’* “chapter,” “commencement,” "financial year," 
‘ local authority,” “master,” “offence,” “part,” “public nuisance," “registered," 
“schedule," "ship,” “sign,” "sub-section,” and “writing,” apply also, unless there 
IS anything repugnant in the subject or context, to all “(Central Acts] and 
Regulations made on or after the fourteenth day of January, 1887 

“(4»-A (1) The definitions m section 3 of the expressions “British India," 

I . , , “Central Act”, “Central Government”, “Central 

°afl ?„'S "mg Revenue Author.^ . 

laws Chief Revenue Authonty , Crown contracis^, 

j “Crown debts”, “Crown grants”, “Crown liabilities , 

“Crown property”, "Crown Representative”, “Crown Revenues,” “Federal 
Government,” “Federal Railway Authonty,” “Gazette,” "(^vemment,^^ 
“Government Securities," “High Court,” “India,” “Indian law,” "Indian State, 
“Official Gazette," “Provincial Government,” and “suits by or against tw 
Crown,” appl) also, unless there is anything repugnant m the subject or context 
to all Indian laws 

» (2) In any Indian law, references to the “Provincial Government' ^ 

“Central Government” in any provision conferring power to make appointments 
to the civil services of, or civil posts under, the Croivn in India include references 
to such person as the Provincial Government or the Central Government, as tM 
case may be, may direct, and in any provision conferring power to make rules 
prescribing the conditions of service of persons serving Hjs Majesty m a civil 
capacity in India, include references to any person authorised by the Provmcial 
Government or the Central Government, as the case may be, to make rules fm" 
the purpose 

(3) The references in any Indian law to servants of or under, or to 
service of or under, a Government or a Province to property of, or belonging 
to or vested in, the Secretary of Slate in Council or a Government or a Pm" 
Vince and to forfeitures to a Government or a Province, shall be construed as 
references respectively to persons in the service of the Crown, to the service o* 
the Crown, to property vested in the Croivn and to forfeitures to the Crown J 

General Rules of Construchon 

5 (1) Where any “[Central Act] is not expressed to come into operation 


LEG REF 

* The words India', ‘Govern 

inetit ot India** * H»gli Court and Local 
Government ’ omilted by A O . 1937 

‘Words • Queen** 

omiucd by Act 

• Substituted bs A O , 1937 

♦ Added by 


‘SubuitutedbyA O 1937 

NOTES , 

Cl <S9) —As to 'financial 
sub S 19 supra Where the probabilities 
arc not and the evidence does not sJio , 
that the parties usually went by 
rtan Calendar provisions of S 3 (59) « 
not apply 1922 Nag 265 
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- . . on a particular day, then it shall come into operation 

^ on the day on which it receives the assent of the 

cnACcnicnts. ^ « 

Oovemor-Goieral. 

^[(2) Where_ any ^[Central Act] is reserved, under section 68 of the 
Government of India Act, 1915, ®for under section 32 of the Government of 
India Act, 1935,] for the signification of His Majesty’s pleasure thereon, then, 
if noilater date is expressed, it shall come into operation, if assented to by His 
Majesty, on the day on which that assent is duly notified.] 

(3) Unless the contrary is caressed, a ’[Central Act] or Regulation shall 
be construed as coming into operation immediately on the expiration of the day 
preceding its commencement. , 


*[S-A. Where any Act made by the Governor-General under section 44 
of the Government of India Act, 1935, is not' ex- 
of G™e™or'.G?n.r°l"A'“ *“ *"“> operation on a particular day, 

it shall come into operation on the date on which it is 
enacted by the Governor-General.] 


6. Where this Act, or ^ any *{Cehiral Act] or Regulation made after the 
Effect repeal ^ commencement of this Act, repeals any enactment 

hitherto nude or hereafter to be made, then, unless a 
different intention appears, the repeal shall not^ — 


(o) revive anything not in force or existing at the time at which the 
repeal takes effect ; or 

(b) affect the previous operation of any enactment so repealed or any- 
thing duly done or suffered thereunder; or 

(c) affect any right, privilege, obligation or liability acquired, accrued 

or incurred under any enactment so repealed; or ' 


LEG. REF. 

J Substituted by Act XXIV of 1917. 

* Substituted by A.O . 1937. 

^Inserted by AO.. 1937. 

NOTFS. 

Sec 5. Cl (3).-^/. S 36 (2) of the 
Interpretation Act, 1889 ( 52 and 53 Vic . 
c. 63). 1939 A.L.J. 7=1939 All. 154 As 
to power to tnaVe rules between the pass- 
ing and commencement of an Act which 
does not come into force at once, see S. 22. 
infra Sectlcm applies omy to onen«s 
and sentences parsed under ,^ts which 
came into force after Gcncral^Clawses Act 
came into force. L B.R. (1872.1892) 473; 
not to Acts and Regulations passed prior 
to passing of the Act. Rat. 57. See also 
9 N.L R. 49; 1939 A.L.J. 7=1939 All. 
114 . 

Sec 6 — C/. S. 38 of the Interpretation 
Act. 1889 (52 and 53. Vic., c. 63). As to 
the effect and application of the section, see 
15 R D. 757=12 L.R. (Rc'*.) 351; IS R 
I) 710 This section applies on]> to cases 
where the change in the law is the result 
of the repeal of an enactment and does not 
extend where it is due to an additiOT lo it. 
13 I.C. 264=5 S L.R. 181 (22 C. #6/, 
Foil.). See aho 53 A. 495, Accordu-R to 
S. 6 the rights thJt haic become secured 


under the old Act cannot be the subject of 
fresh rc-exammalion m the light of subse- 
quent legislation 1939 A L J (Supp ) 
49=1939 R D 303 It is doubtful if an 
application for setting aside an ex forte 
decree comes under a right of privilege 
under S. 6. 37 I C 292=101 P R 1916. 
In the event of its being deemed to be a 
right. Its acquisition must be under the C. 
P Code and not under the Limitation Act 
(fM ) A vested right under the old (jide 
which had been repealed the new Code 
IS saved by S 6 if the right had already 
vested before the coming into force of the 
new Code 9 I.C 337=14 O C 10. 8 
Pat L T 397 A new law of limitation 
or an amendment of such law cannot divest 
a person of a vested right under the old 
law 1936 A L J 1373=1936 All f18. 
See cite 20 C W.N. 932=34 I C 27, 1 P. 
LI 214. 97 I.C 605=1926 Pat *41 

Cl (b) .4n acknowledgment of lia. 

bililv orlv extends the period of limitation 
and does not confer title and is not a thtf“g 
done wi'hin S 6 (5) of the Ad- 35 All 
227=40 I. A. 74=25 If.L J. 131 fP. C) 
(a'^irming 32 A. 38=6 A.L.J. 931). 

Cl (c) —Where an eserolica «a’e was 
held tmder the o’d C. P. Code. the 

ajct»-o purchaser had a cc=u=rcet nght to 




2730 


The Civil Court Manual (Imperial Acts) 


IS 4 


“Year ' 


(59) “year” shall mean a year reckoned accor^ 
dmg to the Bntish calendar 
4 (1) The definitions in section 3 of the following words and expres- 

. , , , sions, that is to say, "affidavit,” "barrister,” 

diSt" to IvtoufT '[* * ’ *1 "father,;; ;[• * *1 

actments ®[* * *] *[* * *] "immovable property, imprison 

ment,” '[* * * *], "magistrate,” "month,” “mova^ 
ble property,” "oath,” "person,” “section," "son,” “swear,” "will,” and "year,’ 
apply also, unless there is anything repugnant in the subject or context, to all 
^{Central Acts] made after the third day of January, 18^, and to all Regula* 
tions made on or after the fourteenth day of January, 1887 

(2) The definitions m the said section of the following words and ex- 
pressions, that IS to say, "abet,” "chapter," "commencement,” "financial 
"local authority,” "master," "offence,” "part,” “public nuisance,” "registered, 
"schedule,” "ship,” "sign,” "sub section,” and "writing,” apply also, unless there 
IS anything repugnant in the subject or context, to all ’[Central Acts] and 
Regulations made on or after the fourteenth day of January, 1887 

*[4--A (1) The definitions in section 3 of the expressions “British India, 

f , , , "Central Act”, "Central Government “Central 

detS"’ to °[l 'l'„e Controltag Revenue Author#,,, 

laws Chief Revenue Authority , Crown contracis r 

"Crown debts”, “Crown grants”, “Crown liabilities , 
Crown property", "Cro\vn Representative”, “Crown Revenues,” "Fedem 
Government,” "Federal Railway Authority,” "Gazette,” "Government, 
"Government Securities," "High Court," "India,” “Indian law,” “Indian Statft 
“Official Gazette," "Provincial Government,” and “suits by or against the 
Crown," applj also, unless there is anything repugnant in the subject or contex 
to all Indian laws 

* (2) In any Indian law, references to the “Provincial Government 

"Central Government" m any provision conferring power to make appointment 
to the civil services of, or civil posts under, the Crown m India include refereiw-” 
to such person as the Provincial Government or the Central Government, as the 
case may be, may direct and in any provision conferring power to make 
prescribing the conditions of service of persons serving His Majesty m a civi 
capacity in India, include references to any person authorised by the Provincia 
Government or the Central Government, as the case may be, to make rules i® 
the purpose 

(3) The references in any Indian law to servants of or under, or to 
service of or under, a Government or a Province, to property of, or belon^ng 
to, or vested m, the Secretary of State in Council or a Government or a Pr®* 
Vince, and to forfeitures to a Government or a Province, shall be construed as 
references respectively to persons in the service of the Crown, to the service o 
the Crown, to property vested in the Cro\vn and to forfeitures to the Crown J 

General Rules of Constnictton 

5 (1) Where any ’[Centra! Act] is not expressed to come into operation 


LEG REF 

1 The words British India Govern 
ment of India” ’High Court and Local 
Government omitted bj A O 1937 

• Words “‘Her Majesty or the Queen* 

omitted by Act of 1919 

* Substituted by A O , 1937 
•Added by ibta. 


* Substituted by A O . 1937 

NOTES ^ 

Cl <S9) —As to financial J'ar.f" 

sub S 19 supra Where the probabilities 

arc not and the evidence does ' 

that the parlies usually went by the Orez 
rian Calendar, provisions of S ’ (W 
not apply lW2Nag 265. 
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S 0 ) Tnr Crsn^L Act (N or 1697 ) 

on a particular da), then jt shall ctmc into operation 
r < i rn cl on the da\ on which it receives the assent of the 
Gentmor cral 

’((2) Where an) ‘(Central Act) n fe*er\-etl under «cction 68 of the 
Go\cr"*nen nf India Act, PI? *^o* t-ndcr «cction 32 of the Gosemment of 
Ind a Act P^' ] for the s cnificalion of Hii Majests s pleasure thereon then 
if no li’cr date is cxprrssol it shall ctrre into opentton tf astcnied to h\ Hu 
Ma;c'*s, on the da\ on wh ch that a«scnl is dah no'ified J 

(3) Unless the con’ran is expTssed n ‘{Centra! Act) or Regulation shall 
l>c construed ns comirjj ir’o openlion i'n'*'cdiateh on the crpiration of the <la\ 
pTctn’ n;: Its co~**'cnce^cnl. 

‘[S A. WTicrc ann Act made b\ the CosTmor General under section 44 

of the Go\Tm**'cnl of India \ct, 1935 , is not cx 

“■ oi^nit:(n on i [urt.cular (h). 

It shnll come into opcntion on the date on sshich it is 
enacted bn the Go\ error General ) 

6 \\'here this Act, or an) '(Ccnlrnl \et) or Rcguhlion made after the 
rrret fc*«l eomrrcncemcnl of this Act repeals nn) ennclment 

hiiherio made or hereafter to be made then unless a 
djCerent intention appears the repeal shall not — 

(0) revivt anythinj: not tn force or existing at the time at which the 
repeal takes elTect , or 

(1) affect the pmaous operation of an) enactment *o repealed or an) 
thing dul) done or suffered thereunder, or 

(c) affect an) right pnnlege, obligation or liabilit) acquired accrued 
or incurred under an) enactment so repealed or * 


LEG RFF 

i^ubsiiluied b) Act WIV of 1917 
•Subjlitutcd by A O 19J7 
• Inserted b> A O 1937 
\OTFS 

See 5 Cl (3) — C/ S 36 (2) of the 
Intcrpreialion Art (52 -ana V« 

c 63) 1939 A L J 7=1939 All 154 As 

to power to make rules b'tween the pass 
ins and commencement of an Act which 
docs not come into force at once see S 22 
tnfra Sect on appi es only to offences 
and sentences passed under Acts which 
came into force after General Causes Act 
came into force L B R (1872 1892) 473 
not to Acts and Rcgulat ons passed prior 
to passing of the Act Rat ^7 See also 
9 A L R 49 1939 A L J 7=1939 Ml 
154 

Sec 6 -^f S 38 of the Interpretation 
Act 18S9 (52 and 53 Vic c 63) As to 
the effect and appI cation of the sect on. see 
IS R D 7o7=12 L R (Rev ) 3al 15 R 
D 710 This sect on applies only to cases 
where the change m the law is the result 
of the repeal of an enactment and does not 
extend where it is due to an addUon to it 
13 I C 26t=5 SLR l&l (22 C 767 
Foil ) See also 58 A 49o Accord ng to 
S 6 tie rights that haie become secured 


under the old Act cannot be the subject of 
fresh re*examinat on m the ligl I of subse 
qient legislnt on 1939 A L J (Supp ) 
49=1939 R D 303 It is doul tful if an 
appi cation for sett ng aside an ex f<irte 
decree comes under a right of privilege 
xmdrt S b 17 I C 292=3(i) F R 
In tie event of its being deemed to be a 
right its acquis tion must be under the C 
P Code and not under the Limitation Act 
(fhid > A vested right under lie old Code 
wl ich had been repealed bv the new Code 
IS saved by S 6 if the ngl t had ahead) 
vested before the coming into force of tl • 
new Code 9 I C 337=14 0 C 10 8 

Pat L T 397 A new law of 1 nutation 
or an amendment of such law cannot divest 
a person of a vested right under the old 
law 1936 A L J 1373=1936 All 858 
See also 20 C W N 952=34 I C 27 IP 
LI 214 97 I C 60S=19’6 Pat '61 
Cl (b) — An acknowledgment of lia 
bhtj onlv extends the period of lim tat on 
and docs not confer title and is not a th ng 
done within S 6 (b) of the Act 3a All 
227=40 I A 74=2a M L J 13t (P C ) 
(airmimg 32 A 3S=6 A L J 931) 

Cl (c) — WTiere an execution sale was 
held under the old C P Code 1882, the 
auct on purdiaser had a contingent right to 
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, (d) affect any penalty, forfeiture or punishment incurred in respect of 

any offence committed against any enactment so repealed, or 

{e) affect any investigation, legal proceeding or remedy in respect of any 
such right, privilege, obligation, liability, penalty, forfeiture or punishment as 
aforesaid, and any such investigation, legal proceeding or remedy may be insti 
tuted, continued or enforced, and any such penalty, forfeiture or punishment 
may be imposed as if the Repealing Act or Regulation had not been passed 

^[6 A Where any ^[Central Act) or Regulation made after the commence’ 
ment of this Act repeals any enactment by which the 

Repeal of Act making text of any ^[Central Act] or Regulation was amended 

express omission, insertion or substitution of 
any matter, then, unless a different intention appears 
the repeal shall not affect the continuance of any such amendment made by the 
enactment so repealed and m operation at the time of such repeal ] 

7 (1) In any *[Cetitral Act] or Regulation made after the commence 

ment of this Act, it shall be necessary, for the purpose 
Revival of repealed qJ reviving, either wholly or partially, any enactment 
enactmen s wholly or partially repealed expressly to state that 

purpose 


LEG REF 

* Added hy Act XIX of 3936 

* Substituted b> A 0 , 1937 

1 

NOTES 

sue for recovery of the purchased money in 
case the judgment debtor had no saleable 
interest 4S I C 109=40 M 1009 The 
right IS not affected by the new provision of 
0 21 R 93 which negatives a right of 
suit in such a case (/bid ) An agree 
ment executed when Agra Tenancy Act II 
of 1901 was in force is not affected bj the 
repeal of that Act A document takes effect 
from the date of its execution not of its 
attestation or registration 14 L R 108 
(Rev )=17 R D 83 

Cl (d) — Offence may be tried under 
repealed enactment if committed while the 
old Act was m force 7 M H C R App 
89=1 Weir 781 

Cl (e) —See 58 All 495=160 I C 277= 
1936 A 3 The rule laid down in S 6 (r) 
applies to those cases only where an Act or 
Ordinance has been repealed bj a subsequent 
enactment It has no reference to tempo 
rary or expiring statutes vhich automati 
cally lapse at a certain date or on the hap 
penmg of a certain contingency without fresh 
legislation 43 P L R 103=1941 Lah 175 
Trial of criminal cases to be m accordance 
with rules in force at time of commence 
ment 6 M 836 what is a legal proceeding 
16 C 267 includes both judicial and minis 
tenal 15 C 357 SancUon obtained be 
fore amendment of S 195 C P Code m 
192J— Amending Act abolishing provisioi 
as to sanction and revocation effect of 
See 91 I C 395=1923 M 911 An agree 
mmt executed when Act II of 1901 was 
m lorcc IS not affected by the repeal of 
that Act A document takes effect from 


the date of its execution not of its att***®. 
tion or registration MLR J08 (Rj'' f 
=17 R D 83 It IS contrary to the long 
established practice of the Board to enter 
tarn appeals which have no relation to ex 
isting rights created or purported to be 
created the Judicial Committee would 
therefore decline to hear arguments as to tne 
validity of an Act which has since the dee 
sion of the Court below been repealed an4 
cannot therefore be brought into operate 
— Such an appeal is of no practical mtere'i 
1939 M W N 142=1939 PC 53 (P C ) 
Secs 6 and 30 Appucability to teUP®! 
BARY Ordzkakces — No doubt the General 
Clauses Act would certainly be applicable 
to the two Ordinances 2 and 10 of 1932 but 
S 6 IS applicable to a case where a 
vious Ordinance has been repealed by a 
subsequent Ordinance or by a subsequent 
Act and would not necessarily apply to ® 
case where a temporarj Ordinance auto 
maticaKy expires after the period 
which It IS in operation ts over 
although S 30 makes the Act applicable to 
the Ordinances S 6 has no application t 
such temporary Ordinances (1933 Lai 
280 Dist ) 1933 A L / 875=1933 All (*9 
(F B ) . - 

Sec 6 A — ^Effect of the section on » ' 
of the Criminal Law Amendment Act j 
( 1938) 2 M L J 863 
Sec 7 —Cf S 11 of the Interpreta 
tion Act 1889 (52 and 53 Vic c 63) 
Repeal or a Repealing Enactjievt t 
PLCT op — Tlie mere repeal of a RcP«®“ 
or the repealing portion of a ReP^ 


Act 


ing Act docs not by itself revive the T'^'i 
nal Act or the repealed portion Ihctcot 
Weir 781=7 M H C R App 8 See also 
6 M 336 25 C 333 TJie repeal ot » 
statute repealing a certain enactment 
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S 10) Tnr (irvTiAt «r< Act (X or IR97) 

(2) Th « jpcturi app!ic« al«o |o all ‘ICcnlral Act<| mAcfc aficr (he third 
dav of January, and lo all Rci^ilalioni made on or after the fourteenth 

da% of January, 

*1^ (01 '^*hcrc lhi< Act, or am *(Cmiral Act] or Kcguhtion inaefe after 
the con menccr'cnt of this Act, rtpcMc and re enact', 
Crr-'trurt ^ of rrfrr^ x^,fhrn« r o<!ificatirm, an) proM'ton of a 

cr% tn re, fa mac i-m * fon^jer cmctmcnl, then rcfcrniccs in an) other enact- 

ment or m an\ m'trumcnt to the ptmi' m V) rcpcalctl unk's a difTcrent 
m'cnlion appear' l>c con«true»I ac rcfercncec to the prtni'icm so rc-emeted 

*((2) \Mierc am Art of I'athimciil fcpcaU and re emct< ujlh or uith- 
out nodificaltm, an^ proM*Jon of a former emciment, then references m an) 
*|Cenlral Act,] or in an\ Kejpililion or in<trt»rcnt to the proM*ion <o repealed 
shall, unless a difTcrent intention appear', l>c construed as references to the 
prousion 'o re-enacted ] 

9 (1) In an) ’[Crtitral Act] or Regulation made after the commencement 

of tins Act It 'hall be sufTieicnt, for the purpose of 
Co~-icn^mt and ter excluding the first in a 'Cries of da)S or ani other 
nma ion o ime penod of time, to u<c the word "from” and for the 

purpo'c of including the last in a 'cncs of daas or ana other penod of time, to 
use the word ' to” 

(2) Till' 'cction applies al'o to all ‘{Central Acts] made after the third 
da) of Januara, 1868 and to all Regulations made on or after the fourteenth 
da) of Januara, 1887 • 

10 (1) W'here, b\ an) ‘jCcnlral Act] or Regulation made after the 

_ , commencement of this Act, am act or proceeding is 

Comptiuiim of lime directeil or alloaaed to 1^ done or taken in am Court 

or on’iee on a certain <ln or within a presenbed penod, then if the (.ourt or 
oHice IS clo'cd on that da) or the last das of the presenbed period the act or 
proceeding «hall be considered as done or taken in dut lime if it is done or taken 
on the next da) aflensards on ashich the Cjurt or oflicc is open 

Prosided that nothing in this section shall appl) to an) act or proceeding 
lo which the Indian LumlaUon Act, 1877, applies 


LEG REF 

I Substituted by A O 19d7 
»Rc numbered as ^ 8 (1) and cl (2) 
added b> Act Will of 1919 

NOTES 

not revive the repealed enactment The 
lav. on this point as embodied in S 7 of 
Act X of 1897 IS tl e same as m England 
25 C 333=2 C \V N 11 (12 M W U II 
381 Ref and Appr ) 

Sec 8 -^/ S 38 (1) of the Interpre 
tation Act. 1889 (S2 and S3 Vic c 63) 
See a similar proMSion m S 3 of ile Code 
of Criminal Procedure (V of 1898) An 
amending section cannot be said to talc 
retrospective effect so as to validate a pend 
me action which would otherwise be barred 
under the old section 3S C W N 1147 
Sec 9 — This section would not apply 
m terms to a decree or order of Court but 
It IS desirable that for the sake of umfor 
mity the same interpretation should be given 
to an expression occurring m a judiaal 
order as would be given to it in a statute 
I L R (1938) Bom 734=40 Bom L R 


892=1938 Bom 447 

Sec 10 Madras General Clauses 

Act (Madras Act I of 1891) S 11 See 
2 Weir 200 22 C 176 This section is 
applicnble to those cases where period of 
tunitalion ha* been given in the section and 
to the condition put in the decree 41 A 
47=48 I C 353 This section does not 
apph lo the period of grace allowed by S 
31 (1) of the Limitation Act 36 B 268 
=12 I C 811 When a certain daj is fixed 
for complying with an order of the Court 
the party is entitled to have reasonable 
opportunit> of presenting liis case or sub 
stantiating it m the proper course 3a I C 
650 S 10 does not apply to an apphea 
tion under S 54 of the Provincial Insol 
venc> Act though tlie same result is achiev 
cd b} 5 4 of the Limitation Act 1933 
M W N 1W9 10 applies to a case 

in which an act is allowed or ordered to be 
done bj an Act of the Legislature it does 
not apply to an act orderw to be done bj 
a compromise decree 17 Pat 191=19 
Pat L T 825=1938 Fat 4S1 . 




27i4 The Civil Court MA^UAL (Imperial Acts) [S H 


(2) This section applies also to all '[Central Acts] and Regulations made 
on or after the fourteenth day of January, 1887 

11 In the measurement of any distance, for the purposes of am '[Central 
Act] or Regulation made after the commencement of 
^^Measurement of distan ^^,5 Act, that distance shall, unless a different mten 
tion appears, be measured in a straight line on a 

horizontal plane 


12 Where, by any enactment now m force or hereafter to be in force, any 
duty of customs or excise, or m the nature thereof, is 
Dut> to be taken pro rata leviable on any given quantity, by ueight, measure or 
m cnac men s value of any goods or merchandise, then a like du^ is 

leviable according to the same rale on any greater or less quanti^ 


Gender and number 


13 In all '[Central Acts] and Regulations, 
unless there is anj^mg repugnant m the subject or 
context — 


( 1 ) words importing the mascubne gender shall be taken to include 
females , and 

( 2 ) uords in the singular shall include the plural, and tnce versa 
*[I3-A In all '[Central Acts) and Regulations, references to the Sove 

n fcif" or to the Crown shall, unless a different mten- 

appears, be construed as references to the So\e 
reign for the time being ) 


Powers and Functionaries 


14 (1) Where, by 

Powtrs conferred to be 
exercisable from time to 
time 


any '[Central Act] or Regulation made after ih® 
commencement of (his Act, any power is conferrM 
a|-«r * * iben < [unless a different intention 

appears,] that power may be exercised from time 
to time as occasion requires 


(2) This section applies also to all '[Central Acts] and Regulations made 
on or after the fourteenth day of January, 1887 


15 Where, by any '[Central Act] or Regulation, a power to appoint an\ 

_ person to fill any office or execute anj function is 

Power to appoint to in conferrwl then, unless it is otherwise expressly 

oftclo ° appeun ex p^gyidcd any such appointment, if it is made aftc*" 

the commencement of this Act, may be made either 
by name or by virtue of office 

16 Where by any '[Central Act] or Regulation, a power to make af*) 


LEG KEF 

• Substituted by A O 19J7 
'Inserted b> Act XVIII of 1919 

• Omitted b> \htd 

• Inserted bj \h\d 


XOTES 

Sec 11 — C/ S 34 of the Inlcrprcta 
tion Act \m (52 an I S3 Vic c 63) 

Sec 12 —As to defnton of enact 
mmt , jf,- S 3 sub S (17) supra 
Bee IS* Wc«w IK Sisculab \w«nr« — 


Tlte General Causes Act prosides i|' 
words in the singular shall include n 
plural and ttcc terra this provision ap 
plies only where there is nothing U 

m the subject or context 33 C 
CWN 32 The word person m Lr 
P Code Ss 234 and 239 docs not md ine 
persons 63 I C 449=19 A L J ^19 
Sec IS -^ee similar proMsion , 

of the Code of Criminal Procedure ( 

1898) 
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S 2l] Tttr GrsiSAL Clai^m Act (X or 1807). 

appomtmoi* i« confcrrctl, then, unlc<« i difTcrcnt 
j appear* the aulhont) hixm;: 'Jfor the 

diTT-nr^*'^ ^ power to maVc the appointmcn^hall also 

hANC power lo ju'pend or dismiss an^ person 
appern'ed ‘(whether hj il'clf or anx nlbce authont) ( in cxerct«c of t!nl power 

17 (1) In an) ‘jCcnlrat Act) or Ilcj;tJlxlJon mxdc .ifter the commence* 

ment of ih»i Act, ji shxll he sufiicicnt, for the pur- 
Snhii iBiinn cf foictioi po*^ of indicating the application of a law to exer^ 
person or numlrcr of pcr<on$ for the lime being 
executing the functionx of an office to mention the official title of the ofliccr 
at prc«enl executing the function* or lint of the ofliccr b) xshom the functions 
arc cnmmonl) executed 

(2) This <ection applies also to all ‘[Central Acts] mule after the third 
da) of lanuar^, 18AS, and to all Regulations made on or after the fourteenth 
da) of januarj, 1887 

18 (!) In an) •(Central Act) or Regulation made after the commence* 

e rf^nt of this Act, ii shall be sufficient for the purpose 

® ” of indicating the rchiion of a law to the successors 

of an\ functionaries or of corporations basing perpetual succession to express 
Its relation to the funclionancs or corporrlions 

(2) This section applies also to all *(Ccntrat Acts) made after the third 
day of January 186.1 .and to all Regulations made on or after the fourteenth 
da) of January, 1887 

19 (1) In an) •(Central Act) or Regulation made after the commence- 

ment of this Act It shall be suflicient, for the purpose 
prcial chief* *nl lul* of expressing that a laii relative to the chief or supe- 
ordinates cilice shall apj^ to the deputies or sub- 

ordinates law full) performing the duties of that oflice in the place of their 
superior to prevcribc the dut) of the superior 

(2) This section applies also to alt ‘(Central Acts) made after the third 
day of Januar) 1868, and to all Regulations made on or after the fourteenth 
da) of Januar), 1887 

ProwiOKJ or fo Orders, Rules, ele . made under Enactmcnls 

20 Where, b) any ‘(Central Act) or Regulation a power to issue any 

•(notification), order, scheme, rule, form or bje-Iaiv 
Construciion ^ orders ,5 conferred then expressions used m the ‘rnotifica* 
tionj order, scheme rule form or bye-law, if it is 
made after the commencement of this Act, shall, 
unless there is an> thing repugnant, in the subject or context, have the same 
respective meanings as m the Act or Regulation conferring the power 

21 Where, by any ‘[Central Act) or Regulation a power to [issue noti 


LEG REF 

'Inserted b> Act XVIII of 1928 
* Substituted for by it by fbtd 
'Substituted by A 0 1W7 

'Inserted by Act I ot 1905 sec 3 — Cf 
sec 3l of the Interpretation Act, 1889 (52 
and 53, Vic , W), and sec 10 of the Madras 
Gcner^ Clauses Act (Madras Act I of 
1891) 

NOTES 

Sec 17 (1) ~It IS competent to an aclti« 
Magistrate to grant sanction for the pro 
secution of an offence wherever the per- 


manent Magistrate could have done so 42 
M 69=35 M L J 736=49 I C 161 
S 21 — C/ S 32 (3) of the Interpreta 
tion Act 1589 (52 and 53 Vic c 63) The 
Inspector of Faclones approving a s) stem of 
working a particular factorj can under S 21 
cancel the approval 59 I & 857=22 Cr L.J 
153 But where an appeal is pending from 
the order of cancellation it is not des rable, so 
long as the appeal is pending to institute a 
criminal prosecution in respect of the factory 
having been worked in contravention of the 
order of cancellation^ 59 I C 857=22 Cr 
LJ 153 



2736 


The Civil Court I^Iahual (Imperial Acts) 


ts n 


fications]* orders, rules or bye-laws is conferred 
Power to make to in then that power includes a power, exercisable m the 
elude po^er to add to manner and subject to the like sanction and con 
raks oT b/Sws ' difions (if any) , to add, f 0 amend , \ ary or rescind My 
’[notifications], orders, rules or bye laws so ^[issued] 

22 Where, by any ’[Central Act] or Regulation which is not to come 

into force immediately on the passing thereof, a 
Jlzking of rules or bje power is conferred to make rules or bye laws, or to 
laws and issuing of orders jgsyg orders with respect to the application of the 
mlTem® oTmS„mT' Act or Regulation, or iv.th respect to tie estabtai 
ment of any Court or office or the appointment oi sny 
Judge or officer thereunder, or with respect to the person by whom, or the time 
when, or the place where, or the manner m which, or the fees for which, anj 
thing IS to be done under the Act or Regulation, then that power may be exer 
cised at any time after the passing of the Act or Regulation, but rules, b^e laws 
or orders so made or issued shall not take effect till the commencement of the 
Act or Regulation 

23 Where, by any ’[Central Act] or Regulation, a power to make rules 
Provisions applicable to byelaws is expressed to be given subject to toe 

making of rules or bye- condition of the rules or bye-laws bemg made alter 
laws after previous publi previous publication, then the following provisions 
shall appl>, namely — . 

ri) the authority having power to make the rules or byelaws shall 
before making them, publish a draft of the proposed rules or bje laws for toe 
information of persons likely to be affected thereby, 

(2) the publication shall be made in such manner as that authority 
deems to be sufficient or, if the condition with respect to previous publicatic^ 
so requires, in such manner as the Central Government , or the Provinct 
Government prescribes , 

(3) there shall be published with the draft a notice specifying a date on 
o* after w'hich the draft will be taken into consideration, 

(4) the authority having power to make the rules or bye laws, and 

the rules or bye laws are to be made with the sanction, approval or concurrent 
of another authority, that authority also shall consider any objection or 
tion which may be receued by the authority having power to make tn 
rules or bye laws from any person with respect to the draft before the date so 
specified. 

(5) the publication in the Official Gazette of a rule or bye law purp^^' 
ing to have been made m exercise of a power to make rules or bye laws aite^ 


LEG REF 

* Substituted by Act I of J903 S 3 

* Inserted b> Act I of 1903 

* Substituted by A O 1937 

NOTES 

Sec 22 — Cf S 37 of the Interpretation 
Act (52 and 53 Vic , c 63) Where a 
noTification was made under S 3 of the 
Ir vinciaj InsoUenc> Act of 1907 investing 
certain officer wtlh certain powers the same 
remains in force without a fresh noti/i 
cation under ilic Act V of 1920 is S 3 has 
been rc cnacicd word for word m the new 
Act 80 1 C 8:)8=:l92o C 33a Where the 
accused who had kept in their compound a 
latKcr number of cattle than they were per 
milled to do Under the bye law s framed 
uti-ler S 142 (r) of the Municipal Act, 


were acquitted by the Magistrate _ 
ground that by S 10 of Act I of 1931 ^ 
142 (r) had been deleted with the r«ult tMi 
the bye laws were no longer in force n 
that S 9 of Act I of 1931 re enacted tM 
provisions of S 142 (r) in S 134 
the Act and though no fresh byelaws h 
been made under S 224 (a) the b>e U'' 
made under S 142 (r) should be deemed 

have bcvTi made under the re enacted provi 
sions under S 24 of the General Cla'*® 
Act (I of 189S) and so m force throughom 
and the acquittal of the accused was err 
neous 11 R 532=1934 R 12 
passing of the. Registration Acl 190f^ Litrt 
— Notification exempting agricultural lease 
28 I C 577=12 A L J 792 Noufica' 
Under earlier Acts continue m rorce } 
implication 32 C VV N 576 
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prmou\ puWicaiion Oiall Itc conclu«i»c proof llial the rule or b)c*l*w has been 
dul) made. ^ 

24 Where am ’(Central Act] or Kcgulalton is after the ownmcnccmcnl 
of thU Act, rrpcalct! and rc-cnactcd with or without 
Cenwroawen wt onStti m*»htic.ition, then, unless it is olhcr>\isc expressly 
2.J I’""!''"'.. ■>") •l>PI«!"'n.c.il, noffiemion] order; 

‘chnne, rule, form or b)c-Iaw', ’(made orj issued 
under the repealed Act or Kcgulation shall, so far as 
It is not inconM'leni with the pnni»ions rc<mctcd, continue tn force, and be 
deemed to ha\c been ‘(made or] issued under the prosisions so re-enacted, 
unless and until it is suiKr'ctlcil !») anj *Iapj>ointmcnt, notification,) order, 
scheme, rule, form or Ii)c-1aw •(made orj issued under llic prosisions so rc- 
cnactcd '"(and when an> *(Central Act] or Kcgulation. which, by a nouficalion 
under section 5 or 5-A of the Scheduled DiUncts Act, 1874,* or any like law, 
has been extended to anj loc.nl art.i, has, b^ a 8ub5ct|ucnl notification, been with- 
drawn from and rc-cxtcn«led to such .area or any i»art thereof, the provisions of 
such Act or Regulation shall lie deemed to lia\c been repealed and re-enaclcd 
in such area or j»art wiihm the meaning of this section) 

25. Sections 03 to 70 of the Indian Penal Code and the provisions of the 

Reeoven of finei Cnniinal Procedure for the time Wng in 

force in relation to the issue and the execution of 
warrants for the lev) of fines shall appl) to all fines imposed under any Act, 
Regulation, rule or b) e-law, unless the Act, Regulation, rule or bje-law contains 
an express provision to the contraiy. 

26. \\*hcrc an act or omission constitutes an ofTcnce under two or more 

enactments, then the olTcnclcr shall be liable to be 
Provision as to offeneti prosecuted and punished under either or any of those 
enactments but shall not be liable to be punished 
more euctmenU. offence. 


LEG. REF. 

1 Substituted by A.O., 19J7. 

* Inserted by Act 1 of 1903, S 3. 

■ Inserted by Act XVII of 1914— C/ S. 18 
of the ifadras General Clauses Act (Madras 
Act 1 of 1891). 

♦Repealed by A O., 1937 

NOTES. 

Sec. 24. — ^An ordinance is not an enact- 
ment and an ordinance which has expired, is 
not an enactment which is repealed. A.l R 
ISm Rang. 1. As to the applicability and 
scope of S. 24, set also 43 Uom.L.R 99= 
1941 Bom. 100 (S. 24 would come into opera- 
tion where a Central Act or Regulation has 
been repealed and re-enacted, and neither a 
Central Act or Regulation would include a 
rule made under an Act. 1941 Bom, 100). 

Sec. 2S.—~See now S 386, et seq of the 
Code of Criminal Procedure (Act V of 
1898). 5eeLBR (1893-1900) 385, L. 
B.R. (1898-1900) 494; IL.B R 150 Mere 
temporary rights of a tenant-at-will to reap 
the produce as tenants are not “immovable 
property”. 1 L. 567 —58 I.C. 321, S. 25 if 
controls Sugarcane Act — Power of Court to 
award imprisonment in default of payment 
of fine. Sse 17 Pat.L.T, 806. 

Sec. 26.— As to definition of “offencc”» see 
'C C. M.-343 


sut-ro, sub-S (37) of S. 3. L. B. R. 218 
(IB) Where an act is punishable under 
a special law and also under a general sta- 
tute, the offender can be proceeded with 
under either or both, but cannot be punished 
twice for the same act Where there is 
nothing in the special Act to exclude the 
operation of the general criminal law, it 
cannot be inferred that there was an inten- 
tion on the part of the legislature to exclude 
it S3 A. 642=1932 A. 18 Where the accused 
was found m possession of a stolen revolver 
without licence, there is no legal bar to his 
being charged and convicted for two offen- 
ces, one under S. 411 of the Penal Code 
and the other under S. 19 of the Arms Act. 
The offence under the latter section is the 
possession of a revolver without licence; 
that under the former is the possession of 
an article knowing it to be stolen. It is 
immaterial that the article in both cases 
happens to be a revolver. 1933 A.L.J. 523= 
1933 A. 461. Where an act for the abet- 
ment of which conviction takes place is not 
a separate offence under the Penal Code but 
is an offence exclusively under the Salt Act, 
188^ S. 26 of the CJeneral Causes Act is 
inapplicable. 1930 O. 497. 

OiiiiKAL Tkial.— .N o two piiflishmcirtj 
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‘ 27 ' Where any ^[Central Act] or Regulation made after the commence- 

ment of this Act authorizes or requires any docu 
Meaning of service by j^ent to be served by post, whether the expression 
“serve” or either of the expressions, “give or 
“send” or any other expression is used, then, unless a different intention 
appears, the service shall be deemed to be effected by properly addressmg, pr^ 
paying and posting by registered post, a letter containing the document, 
unless the contrary is proved, to have been effected at the time at which e 
letter would be delivered in the ordinary course of post 

28 (1) In any ^[Central Act] or Regulation and m any rule, bye-law, 

instrument or document made under, or with refer 
Gtation of enactments Regulation, any enactment 

may be cited by reference to the title or short title (if any) conferred thereon or 
by reference to the number and year thereof, and any provision in an enact- 
ment may be cited by reference to the section or sub-section of the enactment 
in which the provision is contained 

(2) In this Act and in any ^[Central Act] or Regulation made after lAe 
commencement of this Act, a description or citation of a portion of anomer 
enactment shall, unless a different intention appears, be construed as mcluding 
the word, section or other part mentioned or referrM to as forming the begin- 
ning and as forming the end of the portion comprised m the descnptioo o 
citation 

29 The provisions of this Act respecting the construction of Acts, 

tions, rules or bye-laws made after the commenccm™ 
Saving for previous enact o£ Act shall not affect the construction of m 
ments. rules and bylaws Act, Re gulation, rule or bye law made before the^ -^ 

the petitioner has been convicted for ^*5^^ 


LEG REF 

» Substituted by A 0 , 1937 
NOTES 

can be inflicted for the same act, thoagh 
under two enactments 76 I C 689=^ Cr 
L J 225 See alto 33 Bom L R 648-1931 
B 409, 53 A 642, 1941 M W N 

765 (conviction under S 352, Penal Code tnd 
S 3 (12) of Madras Town Nuisances Act) 
But the Court can impose a sentence of 
imprisonment in default of payment of fine 
imposed for breach of a statutory rule 58 
C 1293=35 C W N 865 Where a special 
enactment deals with an offence similar to the 
offence which is dealt with by a general 
enactment it does not follow that the proii 
sions of the general enactment are repealed 
to that extent IBCrL J S192=42I C 608. 
The prosecution m such a case may lie 
under cither but not both of those enact- 
ments 42 1 C 608 (22 C 131 at 139, Dist > 
\^ere a person illegally sold a certain 
quanuty of opium and retained possession 
of the residue after the sale, separate 
sentences for possession and sale under 
the Opium Act and the Bihar and Onssa 
^ase Act do not contravene S 26 of 
the Act 44 I C 974=3 P L J 4J3 Where 
one Act constitutes two offences separate 
punishment for each offence can be inflicted 
only if both offences arc agamst the 
same law 1 P L J 373=38 I C 433 Sec- 
t on has no application if the offences arc dis- 
tinct 138 J C 491=1932 M 537 When 


mg a previous notice to produce 
vaccination he cannot once more be co . 
ted on the same facts under the same » , 
section for failure to comply with a * 
notice to discontinue his breach of)®? ‘^tsi 
vious notice 131 I C 156=1931 ifad 
=60 M L J 299 Offence falling 
& 24 of Cattle Trespass Act, 1871, and 
under S 380 I P Code— Procedure -J' 
1930 M W N 529=1931 M 18 
Sec 27 —C/ S 26 of the 
Act 1889 ( 52 and 53 Vic , c 63) 

I C 437=16 Bom L R 204 pY 

Presumption regarding Letter 
Post — S 63 Income tax Act is to he 
along with S 27, General Clauses Act ^ 
words unless the contrary is 
S 27 refer both to the service and t^e 
Consequently, svhen a notice has been P 
properly addressed and pre paid m a rcgi ^ 
cover, the presumption raised even as 
gards the service is not conclusive b ^ 
rebuttable 54 All 548=1932 A L J 
<=1932 All 374 , T«,^rrre- 

Scc 28 —Cf Sec 35 of ‘he Inte^PJ^ 
tation Act 1889 (S2 & 53 Vict , c 63 
title has been conferred on -.Ji iO 
General Acts of the Governor Gene 
Council which had previously "®.*,viVof 
— 5ee The Indian Short Titles Act (At^ 

^^Scc 29 —Cf S 40 of the In'erpretaU®" 
Act, 1889 (52 and S3 Vict, c 63) 


S S) Tiir GrM^x Cowxmios lunrMrMivu Act (XIV or 19^6) i7i9 


Alt' icaticn 
OrJ n»ncxi 


of Act 


mcnccncnl of iJus Act, Kcgulalton , nilc or Lj-law made after the com- 
ncnccmcrl of tins Act 

*(.'0 In this Act, the cxprc»<jon •(“Ccninl Act"] vshcrccscr tl occurs, 
except »n «cction 5, and the s\ord *Act‘ :n clauses (9), 
(12), (^S), (tb) and 50 of section 3 and tn section 
25 «hali l>c deemed to include in Ordinance made and 
promulfplcd 1j> the Gosenjor CJencral under «ecfJon 23 of the Indian Councils 
Act, IbOl) (or 'cction 72 of the Gosemment of India Act, 1915] *(or section 
A2 or <cction •43 of the Goacmmmt of India Act, 1935]* 

*30 A I* • • •] Kep h> A O. 193/. 

•31 I J Kep hj A O 1937 

THE GENEVA CONVENTION IMPLEMENTING ACT, 

(XIV or 1936) 

I27//1 October, 1936 

An Act to vnflement ^tritc!e 23 of the CenetM Contention of the 
27th day of July. 1929 

WiicscAS India nas a signatory to the International Contention for the 
Amelioration of the Conditions of the Wounded and Sick m Armies m the 
Field, drawn up m Geneva and dated the 27th da) of Jul), 1929, 

And aMiCREAS it is ncccssar) to provide for the disdiarge of the obliga- 
tions imposed b) Article 23 of tliat Convention m so far as provision has not 
been made b) the Geneva Convention Act, 19J1, 

It IS hercb) enacted as follows — 

1 (19 Tins Act may be called The Geneva 

Short title and extent Convention Imillmentinc Act, 1936 

(2) It extends to the whole of British India, including Bntish Baluchis 
tan and the Scntlial Parganas 

2. No person shall use for the purposes of his trade or business or for 
an) other purpose whatsoever any sign constituting 
Pfohibiuon of use of a colourable imitation of the heraldic emblem of the 
&o«‘on^ cfoss on a vvlutc ground formed by reversing the 

federal colours of SwitzcrJaud 

3 No person shall use for the purposes of his trade or business the 
rrol,to of use ol heraldic emblem of the tvlute cross on a red 

emblem of White Cross on ground, being the federal colours of Switzerland, or 
red ground or imitations any sign constituting a colourable imitation of that 
heraldic emblem 

4 Any person contravening tlie provisions of S 2 or S 3 shall be punish 

able with fine which may extend to fifty rupees, and 
Penalty when such contravention is committed by a company, 

association or body of individuals, then, without pre- 
judice to the liability of such company, assoaation or body, every member there- 
of who is knowingly a party to the contravention shall be liable to the like 
penalty 

5 No criminal Court shall take cognizance of any offence punishable 


LEG RLE 

iThis section v.as inserted by Act XVII 
of 1914 

* Substituted by A 0 » 1937 
3 Inserted by Act XVII of 1914 
3 Inserted by Act XXIV of 1917 


NOTES 

Secs 30 and 6 ApplicabH-ity— T£« n> 
XASY Obwwancis —No doubt the General 
Clausa Act would certomly be applicable to 
the two Ordinances 2 and 10 of 1932, but 


S 6 IS applicable to case where a previous 
Ordinance has been “repealed” by a subse 
quent Ordinance or by a subsequent Act and 
would not necessarily apply to a case where 
a temporary Ordinance automatically expir 
ed after the period dunng which it is m 
operation is over Hence allhougb S 30 
rnalf p.* the Act applicable to the Ord nances 
S 6 has no apphcation to such temporary 
Ordinances (1933 Cal 280 Dist ) 1451 C 
683=34 Cr L J 1030=1933 A L J 87S 
e=A I R 1933 All 669 (F B ). 
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Previous sanction for under this Act except with the previous sanction of 
prosecution. the [Central Government] ^[* 

6. Nothing in the foregoing sections shall affect the right of any person, 
to continue to use for a period of two years from the 
commencement of this Act any sign or emblem which 
It was not unlawful for him to use at the commence- 
ment of this Act. 


THE GOVERNMENT BUILDINGS ACT (IV OF 1899).* 


[5‘cc. 1 Rep tn pt. Act X of 1914 ; Am Act, XXXVIII of 1920 ; Declared in force 
in the Sonihal Parganas Reg III of 1872, Sec. 3 as amended by Reg RI 
of 1899, Sec. 3; Declared in force in British Baluchistan Reg II of 1913, 
Sec. 3.] 

PREFATORY NOTE. — The provisions of the various Acts in force regarding the 
regulation of buildings in municipalities rest m the mam on the necessity for controlling 
buildings and the mamtenance of buildings with due regard to engineering and sanitary 
exigenaes; and the powers conferred upon Muniapal Committees with the object m the 
several Municipal Acts are wide, and more or less absolute. It has been on several ocm- 
sions represented to the Government of India that m the case of Government buildings the 
necessity does not exist, as the requirements m question are secured by departmental regu- 
lations and the advice of the experts who are employed by the State for the proper execu- 
tion and supervision of public uorks. Moreover, as regards works relating to 
defence, it is evident that, if direct control is to be effectively exercised by Municipal Com- 
raittees, the power of inspection must extend to the examination, on demand, of plans antJ 
records, which may be of a strictly confidential character, and this examination, is U’censis- 
tent with the secrecy which, for obvious reasons, is essential in these matters. It will of 
generally admitted that the Government cannot permit its designs for the improvement ot 
Its coast batteries, magasines, or arsenals to become practically public property, tBerfiy 
because such designs have to be carried out within a municipal area m which the local law 
requires iheir submission to the municipal authorities and admits of extraneous, and it may 
be, arbitrary interference with them. 


The object of this Bill is therefore to exempt from such regulations all 
which are situate withm municipalities or which are to be erected upon land which is ^ 
property or in the occupation of the Government. The Government of India have, howc'* » 
no desire to ignore flie internal arrangements and general admmistration of muwe 
palities On the contrary they consider it incumbent on the administration to frame i 
projects with full consideration for the general plans of any municipal body conccnie 
and they consider it reasonable and right that municipal bodies should have opportuniti 
of criticising such projects but the final judgment on objects and suggestions 
with the Local Government which has undertaken them, and not with a MumapaJ 
which IS itself under the control of the Local Government It is proposed in the ' 
therefore, to provide that reasonable notice of any work, which, if it is ,c,. 

Government to undertake, shall be given to the municipality concerned, that the Aiuf*' j 
pal Committee shall be permitted, subject to suitable safeguards, to inspect the 
the plans; that any representation such municipal committee may think fit to m^c w 
reference thereto shall be received and consider^ by the Local Government ; that the wo 
shall be executed in strict accordance with the orders passed by the Local Government 
such a representation, and that every order so passed shall be liable, m the last resort, 
revision, by the Go>enior-General in Council. (See Statement of Objects and Reasons / 


[2rd February, 1899- 

An Act to provide for the exemption from the operation of municipal bidding 
Utms of ceriatn buildings and lands tchich arc the property, or nt {he ooci 
pation, of the Government and situate tvilhin the limits of a municipality 
Whereas it is expedient to provide for the exemption from the operation 
of municipal building Itius, of certain buildings and lands which arc the proper^ 


leg. RTF. 

I The words *'or the Local 'Goremment for 
Ormtted by the A.O.. IW7. ibid 

'lor Stttement of Object* and Reasons, mg; 


see Gajcltc of India, 1S96, Pt, V, p. 2^ 
' Report of the Select Committee. s« 
1899. Pt. V, p. 15. and fdr 
s m Council. s« ibui., 1699, Pt. VIb 
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Tnt GomvuEVT Buiujiscs Act, (IV or 1S99) 


*^fi.n ci^il author 


Fxrmpt on ot rerta n To 
^cr^Tncnt Ini 11 njj* from 
riMTi oral Uvrj to trri latf 
the erfcl on, etc of lu Id 
tnpa »nth n mun c rat t 
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tv or m tlie occupitiM of the Gmtmmcnt md <ituite within the limits of a 
municipal tj U ts herein cmclcd as follows — 

Short t tie extm and 1 (I) This Act ml) be ctllct! Tiir Gowrs 

conmencmenl itrsT Ht lljtisrs Act 1S99 

(2) It extend' to the whole of Unti'h Ind i 1*1' 

(3) (• • 

2 In thi« Act the express on mun cipil nuthont) includes t municipal 
eorporttion or n Ixxl) of municipal commissioners 
con'tttutftl In or under the prmisicms of nnj law or 
enactment for the time Itcinjj m force 

t Noihmc contatncsl jn am taw or enactment for the time being m force 
to regulate the erection re erection constntction 
alleration or maintenanec of luldings within the 
limit' of am mun cipalits 'hall appi) to any building 
ti<ctl or rerjtitretl for the public <cnicc or for an) 
pul! c purpme wh ch is t1 c pmpert) or in the occu 
pation of the *|Crown] or which is to be erected 
on land which is the properti or in the occupation of the ‘(Crown] 

Proaided that where the erection re erection construction or materia! 
structural alteration of an\ such Imilding as aforesaid (not being a building 
connected with Imperial defence or a luildmg the plan or construction of which 
ought m the opinion of the Goaemment •fconeemed] to be treated as confi 
dentiat or secret) is contemplated reasonable notice of the proposed work shall 
be gi\en to the mumctpa.1 authont) before « ts commenced 

4 (1) In the case of an\ such lutlding as is mentioned m the last preced 

mg section (not being a building connected with 
Imperial defence or a building the plan or construe 
tion of which ought in the opinion of the Goaemment 
‘(concerned) to be treated as confidential or secret) 
the municipal authont) or any person authorized b) 

It m this behalf may aaith the permission of the 
Proaincial Goaemment preaious!> obtained but not otheraaise and subject to 
an) restnet ons or conditions avhich ma) b) general or special order be imposed 
by the Proaincial Goaemment inspect the land and building and all plans 
connected aaith its erection re erection construction or material structural altera 
tion as the case ma) be and ma) submit to the Provincial Government a state 
ment in aanting of any objections or suggestions aahich such municipal authority 
ma) deem fit to make avith reference to such erection re erection construction of 
matenal structural alteration 

(2) Ever) objection or suggestion subm tted as aforesaid shall be con 
sidered by the Provincial Goaemment avhich shall after such investigation 
(if an)) as it shall think advisable pass orders thereon and the building referred 
to therein shall be erected re erected constructed or altered as the case may 
be, in accordance with such orders 

Provided that if the Provincial Government overrules or disregards 
any such objection or suggestion as aforesaid it shall give its reasons for so 
doing in writing 

(3) [Oimtfed by the Government of India {Adaptation of Indian Lazvs) 

Order 1937 1 


Object ons Of «upRe l onj 
as to creel on etc of cer 
tan Goiemment bu Id ncs 
w th n raun opal t es how 
to be made and dealt w th 
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pp 2 15 and 20 The Act has been decia 
red m force n the Sonthal Parganas by 
the Sonthal Parganas Settlement Re^la 
tion 111 of 1872 as amended by the Son 


tha! Parganas Justice and Laws Regulation 
IJI of 1899 Ben Code 
sRet) by Act X of 1914 ^Sch II 
a Substituted by A O 19)/ 

* Inserted ^ A O 1937 
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(r) mimcetJ a Colltctor in pursunncc of an) order made 

under the Code of Gul Procedure nnd 

(/) Ml otlier e< 1 Me< mide mer to or iiVcn under Ibe mm/jemenf of i 
revenue-of’iccr of tJic Go\cmmenl «ucli under nn\ law for the ttme hemp m 
force or in Mtluc of ana aRrecment 

Povrrr .0 W 

(1) lo lea^ on all pn\a1e e<talea under Ctmemment management a rate 
not exceed nc ft\c per cent on the pto<^ income calculated as ncarU as ma> 1^ 
po« I Ic to coicr— 

f<j) the fo«t of all Government e«fa!lj<ln?cnf« m «o far as fhej mai be 
emploacil in the «iipeni« on or manajjement of Mtch e<tatcs other than establish 
ments specialh enterta ne<l for tl c <iipcni<>on or manaijemcnt of ana particular 
estate or trroiip of e«tatc« and 

fb) all eoniincent expenditure inctirrcil in consequence of such super 
\ i^tcn or mami^ement 

(2) from time lo ttme lo i-arv <uch rate and 

f3) to reduce or rem t such rate in am special ca«e or cases as maj be 
cqujfaHc 

PmMde<l that m decid np the amount of tl c rate to he levied under this 
Act on an\ particular estate or pmup of estates the Prmincnl Government 
shall consider the expenditure inairred on special e<tahl shments for such estate 
or estates 

4 Tn cases uhcre an officer of the Government is cmploved to pve lepil 
adiice or lo an lit accounts on behalf of am estate 
Power to lew sfv^e at Provincial Government if it considers the 

charirfs rendered to I)c of a special nature may in its 

discretion d reel a special charge to be made ajnmsi that estate on account of 
such seniccj irrespective of the rate leviable under the last fore|;o ng section 

5 Nothing: tn this Act shall apply to the cost of 
establishments <pccnll> entertained or to expenditure 
of any description spccnllj incurred in respect of any 
particular estate or estates 

6 All rates for cenenl supervision or manage 
ment levied by anv Provincial Government before the 
commencement of Ih s Act shall be deemed to have 
been levied un ler this Act 

7 The ‘Provincial Government may mahe any rules* and issue any orders 

_ ^ 1 , which mnv he necessary for carrying this Act into 

Powers to mrltr roles consistent therewith 

8 \\ here any Gov ernment establ shment is cmplov ed in such supervis on 

as aforesaid the Provinc al Government shall be the 
Exempt on from jur s sole judge of the cost attributable to such employ 
d ct on of Courts ment and its decis on thereon shall not be questioned 

in any Gwirt of law or otherwise 

9 Repeal [Repe led by the Repealing and Amcndmg Act X of 1914 ) 

& O and for other Prov nces their res 
pcct ve Local Rules and Orders S 17 of 
the Co rt of Wards Act 1879 (passed by 
the L eutenant Governor of in 

Cittjnel) and so much of Act III of 1881 
also passed by the L eutenant Governor of 
Bengal in Councl) as relates to S 17 of 
the sa d Court of Wards Act 1879 are 
herdiy repealed 


Sav ng as lo spec al 
pend ture 


Vat daf on of levy of past 
rates 


LEG REF 

* For instance of not ficat on ssoea nd r 
the powers conferred hy th s sect on fix ng 
a rate to be lev ed on any estate see (Cent 
Prov R and O fL si) 

*For instances of rules made und r lie 
powers conferred by the sect on see North 
West Prov nces and Oudh Gazette 1893 
Pt I p 533 and Punj L st of Local R 
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THE GOVERNMENT OF INDIA ACT, 1919 
(9 & 10, Geo V, Ch 101 ) 

[2Zrd December, 1919 

An Act to make further provision with respect to the Government of India 
Whereas it is the declared policy of Parliament to provide for the mcreas 
me association of Indians in every branch of Ind 
administration, and for the general development ot 
self governing institutions with a view to the progressive realization o responsi 
ble government in British India as an integral part of the Empire 

And \\ iiEREAS progress in giving effect to this policy can only be ach^ 
by successive stages and it is expedient that substantial steps in this direaiw 
should now be taken 


NOTES 

The Preamble to the Government of India 
Act 1919 was left unrepealcd by the Go 
vernment of India Act 1935 (see S 321) 
The Act of 1935 has not unlike the Act 
of 1919 a preamble mdicatinpr the intentions 
of Parliament in enacting this measure 
Indian opinion keenly desired the insertion 
m the Act of some provision, indicating the 
goal of India as the attainment of Domi 
nton Status But perhaps for reasons ex 
plained bj I ord Peel in the House of Lords 
His Matestv’s Government were against the 
proposal Lord Peel stated 
‘I believe that if following the request 
of many Indian leaders vou had put in 
the sacred words Domnto-n Status you 
would have had a considerable amount of 
enthusiasm but apart from the fact thnt 
from the draftsmans point of view the 
phrase is not artistic the words while rous 
ing feelines of satisfaction in pohtcal 
India might also give rise to misunder 
standing Although the Indians may he 
emotional and may respond to good will 
on our part there are amon^^ them extremely 
acfute and able lawjers If you put this 
phrase in the Bill those men would he con 
stantly comparing the provisions of the 
Bill wilh the Constitutions of the self go 
vemmg Dominions and would draw most 
unfavourable comparisons between the 
powers granted to India and those gnjoyed 
b> the Dominions The result — and a very 
dangerous result — ^would be that they 

would be led to charge us with that most 
terrible of all accusations breach of faith 
if we out tie phrase into the Bill with 
out perhaps fully appreciating all the de 
diictions and inferences which could be 
drawn from it (Par Deb H L Vol 
97 Col 6D1) 

The only concession that the Government 
were prepared to make was to retain un 
repealed the Preamble to the Act of 1919 

notwithstanding that the Preamble therein 

referred to British India alone whereas 
this Act comprehends the Indian States in 
a Pederation 

ISTtSPBETATlOV OF ACT— PrINOIIXS— 

Dutv of Cowrr— The constitution w not 
to be construed in any narrow or pedantic 
sense and the Court will have regard to the 


fact that the subject matter of fbe inter 
pretation is a constitution— a f ^hanism 
under which laws are to be made and 
a mere Act which declares what the taw 
shatl ^e H39 FCR 18 =« C W N 
(F C R ) 1=49 L W 36=1939 F C 1- 
1939 M L J (Supp ) 1 
Interveetation of Act— Whitt: f ^ 
AND Report of Joint Select 
Gvryer C J and Jayakar, J 
sals for Indian Constitutional 
known as the 3ATiite Paper and K<o 
the Joint Select Committee thereon are 
historical facts and their 
constitution Act is a matter of corntjion 
knowledge to which the Court is e . 
to refer (1939) 1 M L T Sup i 
Gwyer C J and SuJaman J tjie 
gtslative practice in India preew rig . 
Constitution Act may be looked irt 
Parliament must surely be i’tesuin “ . 
have that m mind and unless tM w 
otherwise clearly requires not to hai 
ferred a legislative power m as®”?', .yas 
understood bv those to whom the A _ 

to apply 1939 FCR 18=43 C W 1} 
CR) 1=1939 (FC) 1=(1939) 

(Supp ) 1 The m.tusters of » 
are not subordinate officers to _(nt 

nor within the meanmg ot the Govern”' 
ot Indta Art I L R 0939) 2 W 4”, 
43 C W N 930=1939 W 329 (h » 

In the Constitution Act of India th g^e 
statutory bar by which 
forbidden from being introduced i ^2 ^ 
sures dealing with other subjects 
L T 112=1942 O A (Supp ) 94 
The reasons which led the Gov 
support the saving of the pream 
1919 Act from the repeal of it 
explained m Parliament ,i,at it 

The value ot this Pr'?'"Oc ” 
does express m terms to vvh , _,,ons or 
ment to day still adhere the • , the 

policy of Parliament with Go- 

progressive realisation of resp integral 

vernment in British India as y^i 

part of the Empire (Perl Deo 
300 Col 1364) ^ Preamble as 

We desire to preserve the , j^ent 
a record of the intentions ot ,n 

not the intentions of a ,, ju- inter** 

dividual or of a Minister, 
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s SS) Tnr Go\TiiSMtN-T or Iotia Act, 1935. 

Avn uiirsfA^ the time anfl minncr of cnch .icl\*nnce c.nn he <lctermined 
only bv pArlnmcnt, upon whom TT«ponM!Mlity lies for the \\clfarc and ad\‘ance- 
ment of tfic Indnn peopfc«: 

Avn uitrRrAS the action of P.arlnnicnt in <iicli nnttcrA mii<l be fpitded 
!)v the co-opcniinn rcccixctl fmtn !ho*e on whom new opportunities of «crvice 
will l*c confcrml, and In the extent to nliich it }< found lint confidence can be 
rcpoenl in their 4cn«c of rc‘pon«tbilitv* 

Am> wiirsFAs cnnnirrmiK with the cndinl development of <clf*po%em- 
inQ in<titution< in the Prn\ince< of Indii it is cxpc<lient to pi\e to those Pro- 
v-inces in provincial matters the larjjc<t measure of independence of the Govern- 
ment of India, which is compatible with the due <hsch.arRC by the latter of |ts 
ovvn responsibilities’ 

He it therefore cnaclctl bv ll>c Kinc*s Most Excellent Ma;c<ty by and vvifh 
the advice and consent of the I»rds Spiritual and Temporal and Commons, in 
this present Parliament a«cmble<1, .and hv the authonlv of the same, as follow s'— 

• • » • 


THE GOVERNMENT OF INDIA ACT, 1935. 
f2f> Gfo V. Cn 2) fCxTRAcrs) 

PART HI. 

CHAPTPR IV 


Sections 83, 89 and 90 amendesl b> 3 and 4. Geo VI Ch 5, see S 4, 
eitc<l infra | 

I.FOisijvTivr PovvtRsot Govfrsor 

88 fl) If at anv time when the Lecislalure of a Province is not in ses- 
sion the Governor is satisfied that circumstances 
Power of Oovernof (o ^^ist which render It necessarv’ for him to take imme- 
nig*r««s*oI^L^i'«latiire* action he may promulpatc such ordinances as 

** the ctrctimst.anccs .annear to him to require* 


NOTES 

tiont of Parliament and therefore of the 
preat Encluh people with retmrd to the 
future of India 

Sec 88: Oroinancts burikc Rkctss — 
Dealing with the Ordinances under this sec- 
tion It was said "We arc dealing with ordi 
rtaiTCCS m3<fc ttpan the arfnee of ^fmisters 
The> are ordinances made m ihe field of spt 
cial respons bility b) the Governor, which arc 
the kind of Ordinances that would be made 
here by the Government m a time of emer- 
genev as to which the Government of the 
day has to obtain parliamentary approval 
within a given time I think the real check 
is the check^of ministerial responsibility to 
the Provincial Council These ordinances arc 
made upon the advice of Ministers who are 
themselves responsible to the Provincial 
Council ” (Par Deb Vo! 299, Col 
1532 ) 

Secs 88, 89: Governor's Ordinance — 
The Governor-General is the sole judge as 
regards the exercise of his powers and he 
is not bound to give any reasons for pro 
mulgatmg an ordinance such as the Crimi- 
nal Law Amendment Act of 1935, which 
when once promulgated becomes a lawful 
Act 48 L W. 813^(1938) 2 M L J 
863 

Cases under Govt or Burma Act — ^The 
Court will not inquire whether circumstan- 
C C M —344 


CCS m fact existed vihich rendered imme- 
diate action necesvxry before the promul- 
gation of an ordirumcc That is for the 
Governor to ilccitle The Court should not 
assume the burden of deciding for what 
purpose the action was necessary Where 
in an ordinance the purpose is expressed to 
be that of cnabhng fhe Governor safrsfac- 
lorily to discharge certain functions the 
Governor is the only judge of that 1941 
FangL R 101=193 I C 114.=194l Rang 
49 An ordinance duly promulgratcd has 
the same force and efTect as an Act of the 
Legislature 1941 Rang L. R. 101=1941 
Rang 49 

Ordinance — Promulgation — Date. — 
Promulgation of an ordinance without doubt 
connotes the fact of making the public aware 
of the existence of the new law Promul 
gation of a new law takes place through the 
medium of the Official Gazette It is wrong 
for the notifications which appear m the 
Gazette when an ordinance is first published 
therein to say, as they do "The Governor 
has promulgated the following ordinance”; 
they should say ‘The Governor hereby pro- 
mulgates the following ordinances,” » An 
ordinance therefore is promulgated on the 
date on which it is published in the Gazette. 
193 I C 91=1941 Rang S 
Ordinances — Proviulcation — Publica- 
■nov — Relatiov between — Promulga- 
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Provided tliat the Governor— 
of any ordmance'mfc'' this lSion”f '“i 

would under this Act hivp rpnit.r^pi i. ^*r containing the same provisions 
..on to the .n.rod„cL'7he;S“:m^o 

his discretion from the Governor General, acting in 

visions would u^der this Act haw r ^ same pro 

tion for the introduction tti^r t ^ ^^^,^0''cmor General’s previous sane 

.t necessar^ lo ^e^e n the Legislature, or if he would have deemed 

of the Governor General lining the came provisions for the consideration 

force Eld\ffe"t°a?rAct'’onh?p''' “"‘'V /ection shall have the same 
veraor but eveil s«h online^' assented to by the Go 

operate^ at the'exnir-itimi Provincial Legislature and shall cease to 

or, ,f a resolution disapproving Tj mlse'd bv' th’"?™’’']'' ‘ a' 
agreed to bv the Legislative rottne.l “7 Legislative Assembly and 


^ ^ , , NOTES 

- n^/sSSlrs '" ?h' SS' 

O^iaY'S."" 'T P“-'-'.on m"S. 

tnSf - JiK? qua non of pro 

S « “ ’? ^ ‘hat pro 

muljration has tal<«n placp and a means^ of 
announcing the fact to the ^Mdest possible 
S'anie S' ;"'*"'«i»als Readme ol an ordi 
nance by the sneaher to the House ot Re 

Rang 45 f- ^ 101 = 193 I C 114=1941 

T PrsotAmuTT 
.h^lJ t that an ordinance 

should have a Preamble sellmn out that the 
Governor is satisfied as retiuired by the 
terms of the section and also the purpose 
T ‘ 11 . 1 ® 0f^’"3ncc IS prom ilcafcd 
Legally all that is necessary is that the 
bovemor should declare that he promiil 
gates the ordinance but the adopt on of this 
suggestion might mahe for the better under 
standing bv the public of the rea«on and 

o L R 101=193 I C 114=1941 

Rang 49 

Govnivon’s ro\vERs— S cope of— Ordinan 

CES— IMPLICATTON UNDERt-VINC — T/lC Go 
vemor s functions are canable of being 
exercised in an^ of three different s ais 
Some are exercisable in his discrcf on which 
means that he need not ask for the a d or 
advice of hts Ministers at all a second 
group IS exercisable notwithstanding the 
advice o Ministers m the exercise of his 
Individual judgment and a third group is 
exerci.xWc tinder the guidance of h.s Minis 
lers hfatters vvhi^ are .a d to f-ill with n 
the individinl judgment of , 1 ,^ c,oyemm 
nn5- fall within the second and third group 
according to the opinion formed hv lie 
‘’'f "hch he should 
U <jMn-,ncc issue! 

ferred hy s 89 It is implied tharan om 


nion has been formed by the Governor and 
nn individual judgment has been exercised 
r,\ L R 101=193 I C 

114=1941 Rang 49 Whether ordinance 
has retrospective operations see 1941 Rang 
L R 321=1931 Rang 151 
men Court if can oo into question as 

TO AN ORDINANCE BFINC WITHIN OR OUTSIW 
THE POWERS OF THE GOVERNOR —High CoUlt 
IS not precluded from enquiring whether an 
ordinance promulgated by the Governor is 
or IS not within his powers The Court 
can go into the question whether any provi 
Sion or an ordinance promulgated is or n 
not void on the ground that such provi 
Sion if It had been enacted in an Act of 
lot -would not have been vaM 


,n, -wouin not have been vaiw 

193 I C 91=1941 Rang 5 Ordmance- 
Uiiraiion — Computation of time See 1941 


— '-wmpumiion oi lime 
Ranj 49=1941 Rang L R 101 
ihe rationale and necessity for the power 
conferred by this section was thus explan 
cd on behalf of the Government to the 
con^ittee of the House of Commons 
This Bill sets up substantially Provincial 
autonomy and the administration is earned 
on bv Ministers The Committee hns 
already passed a clause which places on the 
Gwemor certain special responsibilities 
pbv ously you cannot place special responsi 
bilities on a man unless you give him the 
means of fulfilling those responsibilities So 
i executive action is concerned and 

. . . (,j 


lilUhC 1 

lar as executive action is toin.ci..vv. --- 
any executive action taken is in his name he 
can, of course act in hts individual judg 
discretion if the B II empowers him 
to do so but obviously also if >ou look at 
the special responsibilities placed upon himj 
occasions may arise where m order to fuih' 
those responsibiliiies, it is necessary for him 


tnose responsibiliiies, it is necessary for him 
to proceed by ordinance Therefore 
everjone on the Committee wherever he 
Mts and whatever his general views about 
democrao must agree that granted that 
llicse special responsibilities are to be placet 
on the Governor, it is quite clear that, m 
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»hill be «ubject lo the prtni<ion< of this Act rclitinp to the pm\er 
of Hjs to Acts as if it were an Act of the Prosincni legisla- 

ture as«cnfc<l to In the Gosxmor, and 

(e) ma\ l>e withdrawal at an\ lime In the Gosemor 
(^) If and <o far as an onhnance under this <cction makes an) provision 
which would not l>c valid if cnactH in an Act of the Provincial legislature as- 
sented to In the GovTiaior, it shall l>c void 

S9 (1) If at anv time the Governor of a Province is satisfied tint circum- 
stances exist which render it ncccssara for him to 
Tower of Gmemor to tmmeihatc action for the purpose of enabling 

rromiilrate ordinance* at him satisfictonl) lo discharge his functions m <o far 
an) lime with re«pect lo k h Or under this Act required m the exercise 
cettain luhjeel* thereof to act in hi< discretion or to exercise his indi- 

vidual judgment, he mav promulgate stich onhiianecs as in his opinion the rir- 
cumstances of the case require 

(2) An ordinance promulgates! under this section shall continue in 
operation for such penod not cxccetling six mrmlhs as ma) lie specified therein 
but mav b) a subsequent ordinance lie extender! for a further period not exceeding 
SIX months 

(3) An ordinance promu!cale<! under tins section shall have the same 
force and clTcct as an Act of the Provincial I-egishlurc assented lo b) the Gover- 
nor, but cverv such ordinance— 

fo) shall be subject to the provisions Of this Act relating (o the power 
of Hii Majest) to disallow Acts as if it were an /\ct of the Provincnl Legislature, 
(b) ma> be withdrawal at an) time b) the Governor and 
fe) if It IS an ordinance extending a previous ordinance for a further 
period shall he communicated forthwith through the Governor General to the 
Secrctarv of State and slnll be hid bv him before each House of Parliament 

(4) If and so far as an ordinance under this section makes an) provision 
which would not be valid if enacted m an Act of the Provincial Legislature it 
shall be void 

Provided that for the purposes of the provisions of this Act relating to the 
effect of an Act of a Provincial Legislature which is repugnant to an Act of the 
Federal Legislature an ordinance promulgated under this section shall be deemed 
to be an Act of the Provincnl Legislature which has been reserved for the consi 
deration of the Gov emor Genera! and assented to bv him 

(5) The functions of the Governor under this section shall be exercised 
b) him in his discretion but he shall not exercise any of his powers thereunder 
except with the concurrence of the Governor General in his discretion 


NOTES 

order to fulfil them it may be ncces^rj for 
him to proceed by Ordinance Therefore 
it would be quite wrong to put the responsi 
bil ty upon him. and not to confer the Ordi 
nance making power The Commiltee hav 
ing passed Clause 52 and the other Gauses 
giving the Governor special responsibd ties 
that must be unanswerable (Par Deb 
VotL 299 Col 1542 ) 

Under the Government of Ind a Act 1919 
S 72 the power of promulgating Ordinances 
was vested only in Governor General and 
Provincial Governors hjd no such power 
If any such ord nance was needed for any 
partcular Pro\ince it lad to be passed by 
the Governor General 

Sec. 39 "Assume to himself all or 
any of the Powers In the event of a 
breakdown of the constitutional machinery 


the Governor is not bound to take over the 
nhote Government of the Province and ad 
minister it himself on his own undivided 
respons bihty The intention is to provide 
also for the possibility of a partial break 
down and to enable the Governor to fake 
over part only of the macb nery of Gov 
emment leaving the remainder to function 
according to the ordinary law Thus the 
Governor might if the breakdown were m 
the leg slative machinery of the Province 
^one St 11 carry on the Government with 
the aid of his Ministers if they were willing 
to support him we are speaking of course 
of such a case as the refusal Of the Lcgis~ 
lature to function at all and not merely of 
lesser conflicts or d spufes between it and 
the Governor (J P C Report para 
109) » -- 
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Provided that, if it appears to the Governor that it is impracticable to ob- 
tain in time the concurrence of the Governor-General, he may promulgate an 
ordinance without the concurrence of the Governor-General, but in that case the 
Governor-General in his discretion may direct the Governor to withdraw the 
ordinance and the ordinance shall be withdrawn accordingly. 

♦ * * * 


90. (1) If at any time it appears to the Governor that, for the purpose 

. enabling him satisfactorily to discharge his func- 
Power of Governor Jn fjojjg jj, /gr as he is by or under this Act required 
enact Acts. exercise thereof to act m his discretion or to 

exercise bis individual judgment, it is essential that 
provision should be made by legislation, he may by message to the Chamber or 
Chambers of the Legislature explain the circumstances which in his opinion render 
legislation essential and either — 

(a) enact forthwith as a Governor’s Act a Bill containing such providons 
as he considers necessary; or 

(b) attach to his message a draft of the Bill which he considers neces* 


sary. ^ 

(2) Where the Governor takes such action as is mentioned in paragraph 

(6) of the preceding sub-section, be mav. at any time after the expiration of one 
month, enact, as a Governor’s Act. the Bill proposed by him to the Chamber or 
Chambers either in the form of the draft communicated to them, or with sud’ 
amendments as he deems necessary, but before so doing he shall consider any 
address which may have been presented to him within the said period by the 
Chamber or either of the Chambers with reference to the Bill or to amendments 
suggested to be made therein. , 

(3) A Governor’s Act shall have the same force and effect, and snail 
subject to disallowance in the same manner, as an Act of the Provincial H?** 
lature assented to by the Governor and, if and «o far as it makes any pfO^isiO 
which would not be valid if enacted in an Act of that Legislature, shall be 

Provided that, for the purposes of the provisions of this Act relafm^ 
the effect of an Act of a Provincial Legislature which is repugnant to an Act 
the Federal Legislature, a Governor’s Act shall be deemed to -be an Act reserv 
for the consideration of the Governor-General and assented to bv him. , 

(4) Every Go\’ernor’s Act shall be communicated forthwith through t 

Governor-General to the Secretary' of State and shall be laid by him before wc 
House of Parliament. . j 

(5) The functions of the Governor under this section shall be 

bv him in his discretion, but he shall not exercise anv of his powers^ thereun 
except with the concurrence of the Governor-General in his discretion. 


CHAPTER 


Provisions in case of Failure or Constitutional Maciiinfry. 

93.' (1) If at any time the Governor of a Province is satisfied that a 

tion has arisen in which the government of the Pro''l” 

. Governor to cannot be carried on in accord.mce with the provisioo^ 

rroclan,M,on. 

(o) declare that his functions shall, to such extent as may be specin 
in the Procl.am.ition, be exercised by him in his discretion; . ... 

(6) assume to himself all or any of the powers vested in or exercisa 
by any Provincial body or authority; . . 

and any such Proclamation mav contain such incidental and consequential 
stons .as mav appear to him to be necessary or desirable for giving effect t® . 
objects of the Proclamation, including proadsions for suspending in who'e v^v 
part the operation of any provisions of this Act relating to any Provincial booy 
or authority J ' 
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Prcmdcd lhat nollung m this subsection shall authorize the Go\cruor 
to assume to himself anj of the powers tested m or exercisable b) a High Court, 
or to »u<pcnd, alhcr in whole or m part, the operation of an\ proaision of this 
Act relating to High Courts. 

(2) An) such Proclamation mt) be reaoked or aaried by a subserjuent 
Proclamation 

(3) A Proclamation under this section — 

(o) shall be communicated forthwith to the Sccrctar> of State and shall 
be laid b) him before cacli Hou*c of Parliament, 

(5) unless it IS a Proclamation rcaoking a prcaious Proclamation, shall 
cease to operate at the expiration of six months 

Provided that, if and «o often ns a rcMslution approving tlic continuance 
in force of such a Proclamation is pas<c<l b) both Houses of Parliament, the 
Proclamation shall, unless revoked, continue in force for a further period of 
twelve months from llic date on which under this sub section it would otherwise 
have ceased to operate, but no sucli Proclamation shall in an) case remain in 
force for more than tlirce ) cars 

(4) If Uic Governor, o) a Proclamation under this section, assumes to 
himself an) power of the 1‘rovincial Legislature to make laws, any law made 
b) him m the cxcrase of that power shall subject to the terms thereof, continue 
to have effect until two )cars have elapsed from the date on which the Proclama- 
tion ceases to have effect, unless sooner repealed or reenacted by Act of the 
appropriate Legislature, and an> reference in this Act to Provincial Acts, Provin 
cial laws, or Acts or laws of a Provincial Legislature shall be construed as m 
eluding a reference to such a law 

(5) The functions of the Governor under this section shall be exercised 
b) him in his discretion and no Proclamation shall be made by a Governor under 
this section without the concurrence of the Governor General m hts discretion 

« * • ■ 


PART V 

Legislative Powers 


CHAPTER I 

Distribution of Powers 

99 (1) Subject to the provisions of this Act, the Federal Legislature may 

^ ~ . , make laws for the whole or any part of British India 

Extent of Federal and - — - . - ^ ^ 

Provincial laws 


part thereof 


or for any Federated State and a Provincial Legis 
lalure may make laws for the Province or for any 


NOTES 

Sec 99 Score — This sect on defines the 
temtonal ambit o£ the power* conferred on 
the Federal and the Provincial Icgwlitore* a* 
also the classes of persons over wl om they 
have legislative competence The succeeding 
jcetions of this Chapter together with the 
legislative lists m Schedule VII delumt 
their competence with reference to tho 
Bubject matter of the legislation 

Secs 09, 100. — Act of Indian Legislature 
excluding tight of resort to Civil Court— if 
vltra tires — ^An Act escluding the subjects 
Tight of resort to the Civil Courts is- not ultra 
ttr« of the Indian Ijcgialature S 32 of 
the Covernment of India Act (191S) does not 
affect the validity of an Act which createa 
{On obbgation and provides on exclusive code 
for its determination B7 T A 


(1940) Mad B99— 52 L W 1—44 C W N 
709=1940 P C 105=(1940) 2 M L J 140 
(PC) Power* of Prounctal Legitlaiuro 
— Legvlatvm idk\ng axoag jurtadtction of 
Cowta — The Provincial Legislatures are 
statutorily Borereign within the 1 unite of the 
powers assigned to them The juiisdietiou 
of the Courts la within the provutee of the 
Provincial Legislature It follows therefore 
that the Provincial Legislature can take away 
the right of the Courts to try any dispute 
which the Legidatore considers it inexpedient 
to bo decided by Courts at all 195 1 C 17 
c=43 P L R 198=1941 Lah 182 (F B ) 
Power to a]feot prerogative ngktt of II\$ 
Zlajestg — Decree or order of Pnry Cowieit— 
If effected by Madras AgrxcvltvrUts' Eehef 
^ct — It is a well established principle that 
mthm tbe limits of subject and area assign 
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(2) Without prejudice to the generality of the powers conferred, by the 
preceding sub section, no Federal law shall, on the ground that it would nave 
extra-territorial operation, be deemed to be invalid in so far as it applies 

(fl) to British subjects and servants of the Crown m any part o 

India , or r t j t, pr 

(6) to British subjects who are domialed m any part of India wnerever 

they may be , or , -r. . t. t , 1 .^ 

(c) to, or to persons on, ships or aircraft registered m British India or 

any Federated State wherever they may be, or T„efni 

(d) in the case of a law with respect to a matter accepted m “e 
ment of Accession of a Federated State as a matter with respect to wbch me 
Federal Legislature may make laws for that State, to subjects of that S 

wherever they may be, or j i naval 

U) in the case of a law for the regulation or discipline of , 

military or air force raised in British India, to members of, and persons attacnco 
to, employed with or following, that force, wherever they may be. 

KXI (1) Notwithstanding anything m the two next 

sections, the Federal Legislature has, uud a Fr vm 
Subject matter o£ Fede Legislature has not, power to make ^ n 

tal and Provincial laws respect to any of the matters enumerated m List A w 
the Seventh Schedule to this Act (hereinafter called the "Federal Legisa 
List”). 


NOTES , ^ , 

ed to a legislature by the Imperial Parlia 
ment, its powers to make laws are as euprcme 
and plenary as those ol ParUament itself it 
Is clearly competent for the Pionneiai Legu 
latuie to make laws affecting His Majest^s 
prerogative rights The 
nty conferred by Ss 99 and 100 of the Gov 
ermnent of India Act of 1935 is subject only 
to “the provisions of this Act’ and there »e 
no proMion m tie Act which evcepM 
rally the prerogative of the Crown It is 
therefore within the competence of the legw 
latuies of India to make laws dero^tmg 
from the prerogative rights of the Crown 
except of course in so far as such preroga 
gatlves may be comprised in matters specifi 
Mlly excepted The prerogative hw no c<m 
cem with the curtailment or modification ot 
the rights of parties by a local law, “ 
Madras Act IV of 1938 54 L W 107— 

1041 M W N 741=1941 Mad 817 — (1941) 
2 M L J 12o=I L R (1W2) Mad 60 
Per Gwyer, CJ and Faradaeltanar, J It 
most inevitably happen from time to time 
thnt legislation though purporting to «lcai 
with a subject m one list, touches also on a 
subject in another list, and the different pro 
visions of the enactment may bo so closely 
Intertwined thnt blind adherence to a stncUy 
verbal interpretation would result in a la^e 
number of statutee being declared invalid be 
cause the legislature enacting them may op 
near to hate legislated In a forbidden sphere 
Hence the rulo baa been evolved whereby the 
Imnucncd statute is examined to ascertain 
its “mth end substance” or its “true nature 
and character.”, lor the purpose of detennin 
tog whether it is legislation with respect to 
matter to this list or la that This rule cf 


interpretation 15 equally 
Indian Constitution Act, and may be 
ed as a guide for the mterpretati^ ot 
Government of India Act 63 

45 0 W N (PE) l=isa P 0 
(1941) 1 M L J (Supp ) 1 I'JJi 
sions of the Madras Agriculturists 
Act are not invabd even though 
affect the rights of parties under wa s 
hable Instruments Act 64 L W 
(1941) 2 M L J 808 East Indw ^ 
pony Act (1773), 8 86 — *0 d 
—If confined to Calcutta S 86 
the Oovemor General m Council to 
not only for the settlement at Port 
but also for other factories and places 
ordinate or to be subordinate there 0 g 
Pat 573=22 Pat L T 803=1941 Pat i'’ 

100 and 107 Scope A™ 

— ^Though in one aspect and for one P 
a subject may be within the powers 
Federal Parliament, in another ®^P 
for another purpose it may fall ^ 
powers of a Provincial l«gmlat 
Madras Agriculturists’ Relief Ac 
which relates to * agriculture a Bu J 
served for the Provincial Legislature, 

20 of List II of Schedule VII ®£ ^oney 
ment India Act The Act jBnd 

lending to agncnlturists, 

*ng also IS a subject rcscrv^ for jj 

lACgulature, item 27 of List II o 
The only effect of the Act, so far -(Jjoee 
able Instruments are concerned m *« ^ 

liability where the maker or cud w,t«Dco 
agriculturist The Act being ^5 ^ i^tore, 
within the powers of the Madras ^ 
the fact that in particular J* 
rate to reduce liability on contracts an 
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(2) Kotwithstinding an) thing in the next succeeding subsection, the 
rcdcraL Legislature, and, <ub;cct to the preceding subsection, a l’ro\ mcial 
L^psUturc al‘o, ha\c power to mile laws with respect to an) of the matters 
enumerated m List HI m the said Schedule (hereinafter called the "Concurrent 
L^shtne List' ) 

(3) Subject to the two preceding <ub sections, the Pro\ mcial I-cgislature 
ha^, and the I cdcral Legislature his not, power to make laws for a Pfoiince 
or an) pari tlicrcof with respect to aii) of tlic matters enumerated in List II in 
the said Schedule (hereinafter calleti the Proiiicial Lcgishtirc List’) 

(4) The Tedcral Lqjishturc his power to make laws with respect to 

matters enumerated in the Provincial LegisbUve List except for a Province or 
an) part thereof 

NOTLS l.J 11 (t II ) Under a 31 of the Pro 


hy co^tiatlo invtninicBta cannot ftCecl lU 
nlidiij TLe itadras ApiienlloruU' Itclicf 
Act it therefore »nlrt nrri the powers of the 
Proriod&l Lrijutatare, and not «i/fra orc< on 
the {ground that its proTuiona are rcpu;;nant 
to the pTOTiiiona of the l^ecotiahlo inttro 
mnita Act, the Uturions Loana Vet and the 
Hindu Law na to deLta 1 L R (1939) 
Mad 151=:2 F L J 39=s49 L W 
S3?s:193g Mad 301s(1931 1 M 

L J 273 (F B ) If a ta* is coecr 
ed by the ledcralLut <Li*t I of of fcch 
MI, and not eorvred by the rroTineiat Liat 
(Lut II of the Kud Schedule), then the Fro 
nncial Legulature eanaot lapoae such tax 
and It would be luralid If a tax is corercO 
fay the Proriactal List and sot corered by tbo 
Federal List, then the raUdity of tax cannot 
be questioflcd But if a tax falls withm both 
the Lists, then ioeh a tax will be vllra circs 
the FronAcial Legislature by reasoa of tho 
soa-obstaste clause in S 100 (1) of the Act 
Bat it u a fundamcatal assumption that the 
legislatire power of tho centre and the Pro 
nnees could not bare been intended to bo m 
conflict with one another, and the Court must 
therefore read them together and interpret 
or modify the language in which one la ex 
pressed by the Janguage of the other and 
amvo at a reasonable and practical cou 
Btruction of the language of the eectiOa ao as 
to reconcile the respective powers they con 
tain and give effect to all of them it is 
only if such a reconciliation should prove un 
possible and only then will the non obstante 
clause in S 100 (1) operate and the Federal 
power prevail, for the claUM ought to be re* 
garded as a last resort 49 L W 30=1939 
FC 1=(1939) MLJ Supp 1 See olso 19 
Pat 974=21 PatLT 740=1940 Pat 99, 20 
Pat 831=1941 Pat 661 8 4 (1) (o) of tho 
Madnu Prohibition Act u completely ultra 
ttres BO far as the possession of ganja or any 
other dangerous drug la concerned The Pro 
vmcial Legislature had no power to repeal the 
Abhari Acts in so far as dangerons drugs 
are concerned and those Acts and the rules 
made thereunder remain in force in relation 
to gania, in new of 8 107 of the Government 
of India Act I L E (1941) Mad 687= 
51 L "W, 17=1241 Mad 633=(1941> 2 M 


Tinria) Ix-gislatiro List In the seventh 
fvbedule the Provincial Legislature bad 
full power to legislate with regard 
to tie productloB, maaufacture, pos 
session, irnniport and sale of intoxi 
cat ng liquors while Cl 19 of tho Federal 
Li«t Rare the Central Legulature power to 
logisHte with regard to irapori and export 
across frontiers 8 4 (1) (o) of the Pro- 
hibition Act prohibited tnler alut the posses 
*ion of Intoxicating liquors Since in the 
present case, which was merely concerned with 
the possession of arrack produced in the 
Madras 1 residcnc) thcrer was so question of 
ao} in port or export, the eonnetion was law 
ful as tho Ironnual Legulatore had power 
to prohibit the possession of arrack IX ^ 
(1941) Mad 701=53 L \V C1S=1911 Mad. 
621=(]941) 1 MLJ 715 Obiter —A right 
to Uffulate as to possrttwn of xntoxvttUnff 
itquofs must neci^sanly uiTolve a right to ' 
prohibit possession Tho Provmcjal Legisla 
(ure has power so to limit poesession, provid 
ed that in so doing it docs not encroach upon 
the Icgulaiiro powers of the Central Govern 
DiODts iho Central Legislature u the autho 
rity to tegislute in respect of import and ex 
port of intoxicants across the sea frontier 
of VoBibaj', under item 19 of Lat I of the 
7th Schedule The power of the Provincial 
Government to legislate os to possession is 
tbna a qualified and not an absolute power, 
it u subject to the rights of the Central 
Goveinmcat I L R (1940) Bom 777=42 
Bom L E 791=1940 Bom 307 (F B ). 

S 3 of the C P and Derar Sales of Motor 
Spvrst and LubrtcaMs rosalwiv Act of 1038 
and all tbe pronsione thereof lefvying “a tax 
on tho retail sales of motor spint and luhri 
cants at the rate of five per cent on the 
value of such sales” is not ultra v^es the 
Legislature of the Central Provinces and 
Be or It fails under Item 43 of List 11 in 
8ch 'V II of the Act as <'a tax on the sale of 
goods" and is not covered by Item 45 in 
Inst I of 8ch VII as a “duty of excise” 

180 I C 161=43 C W N (F C E ) 1= 
1939 F 0 1=1939 M L J. (8npp ) 1. 

Port VI of the Bombay Finance Act of 1032, 
as amended in 1939, is not ultra vtres the 
ftovincial Government, and the Urban Im 
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101 Nothing m this Act shall be construed as em powering the Federal 

Lenders Act does not legislate directlf or ra 
dueetlj with regard to the conduct of bani 
mg business and is not inapplicable to cases 
where the creditor is a bank The mere fact 
that a dwree under execution, might in the 
ordinary course be obtained by a Bank can 
not make the section an enactment relating 
to the conduct of banking business 20 Pat 
631=22 Pat L T 522=1941 Pat 562 See 
also 19 Pat 974=21 Pat L T 740=1941 
Pat 99 S 23 A (b) of the Biirar Tenancy 
Act as amended m 1938 deals with a pro 
rmciab subject and cannot be held to be 
ultra vires or inoperative by reason of any 
actual or suppos^ repugnancy to an All 
India Act vis, B 37 of the Contract Act 
199 I C 182=1942 P W N 66=23 P L 
T 143 Powers of local leffxslature to male 
laiLS — Limits — Old Act — It is wrong to 
think that sub S (3) of S 80 A of the 
Government of India Act (1919) means that 
if the local legislature of a province has ob 
tamed the previous sanction of the Governor 
General it can make lawn of the kind men 
tioned a els (o) to (t) of the sub section 
80 as to affect rights and properties not owy 
Within the bonaoarjes of the proTince, bnt 
abo outside those boundaries The effect of 
aub S (8) is that without the previous sane 
tion of the Governor Genera], or at any ra*® 
his eubsequent assent as mentioned in the pro 
Tiso to the 8ub section the local legulatnre 


NOTES 

moiabfe Property Jax imposed by that Act is 
a taliA tax It IS a tax on lands and bnild 
mgis, imposed on the owners qua owners, and 
assessed by a somewhat arbitrary but not m 
equitable standard, which is not dependent 
either on the income of the assessees or on 
the capital value of the prope ties It la not 
a tax upon income The tax falls 

within Item 42 of the Provmcial 

List I L E (1940) Bom 58= 
42 Bom L E 10=1940 Bom 65 (P B ) 
The Madias General Sales Tax Aet is not 
ultra vires m so far as it purports to levy 
a tax on first sales that is, sales by the 
manufacturer or producer Tjnder the Gov 
eminent of India Act, the Pederal Legia 
lature has an exclusive power (List I, entry 
Lo 45) to impose duties of excise and the 
Provmcial Legislature an exclusive power 
(List II, entry No 48) to impose taxes on 
the sale of goods and this power extende 
to sales of every kind mcludmg first sates 
ibe expression. ‘ duty of excise is wide 
enough to include a tax on sales, but wheie 
power 13 expressly given to another autho 
ritj" to levy a tax on sales, “duty of excise" 
must be given a more restricted meaning 
than it might otherwise bear A tax leviea 
on the first sale of goods most in the nature 
of things be a tax on the sale by the manu 
facturer or producer, but it is levied upon 
him qua seller and not qua manufacture 
or producer If a taxpayer who pays a sales 
tax is also a manufacturer or producer of 
commodities subject to a central duty of 
excise he may have to pay two taxes, but 
the two taxes are economically separate and 
distinct imposts It is natural when con 
Bidering the ambit of an express power lU 
relation to an nnspecified residuary power 
to give a broad interpretation to the for 
nriir at t&e w/ tjbe- kortf wdow 

as m the Govemm^t of India Act, there 


ot a province cannot validly z 


I such 


laws even for its own terntoaoS) and the pr^ 
vious sanction, or the subsequent assent, of 
the OoTeraor General m Cooncil only makes 
such laws valid and effective within the terri 
tones of the province I L E (1938) kH 
781=1938 A L J 872=1938 All 56* 
Order under 8 36, Madias District Mumti 
pabties Act — Power of Governor to iseue^ 
GoviTOor and PrprjnejaJ GBrncnmeat— DifE*{ 
entiation See 1939 Mad 940=(1939) - 
M L J 801=50 L W 538 The U P Begu 


are two complementary powers each express .. „vw .. — - - - 

ed in precise and definite terms there can larjxation of Ee&ussioiis Act (1938) m n 
be no reason for giving a broader ^terpre ultra v*res ILE (1940 AU ,«,) 

tation to one power rather than to the other L J 274=1940 All 278, S lOO — S 1 

The American and Australian decisions and Art 31 List II of the seven 

should ^ot therefore be blindly adopted m Schedule, Governmqnt of India Act giv 
India 5 Fed L J 61 A I B 1942 (F C ) Provincial Legislatures power to I®g'^ 
3?=46 OWN (P B ) 38 [I L E late with respect to intoxicating hqoot* 

(1941) M 874=1941 Mad 913=(1941) <• at is to say, with respect to the production, 

2 M L J 607 Eeversed ] The Bihar manufacture possession, etc , of such hqnor 
Money. lenders Act of 1939 is not an enact Tha power is not confined to merely the ze- 
ment relating to the conduct of bank gulation ot restriction of such manufactw®* 
The Bihar Money-lenders Aet of 1939 is not pioduction or possession, etc It is impo® 
an enactment relating to the conduct of bank nble to say that prohibiting possession o 
xBg business by a corporation, contemplated CtTtain forms of intoxicating liquor in *p^ 
by Item 38 of List I of Schedule Ml It cificd areas is anything more than legisIaLo 
IS enactment relating to money lending fall with respect to possession or transport 
Ing under Item 21 of List H of that Schedule auch intoxicating liquor m such areas 1“ 

Money lending is only a part of the business I C 618=21 Pat 178=1942 P 

of a bank and thereforo it cannot be said Seca. lOl^Tbe provisions of S Iwl* ^ 
that In enacting tbo Bihar Money Ixmders late to the cxorciso of legislative I’®"^V* 4 Ub 
A rt tlw Legislature trespassed upon item 38 and for British India. In the caso of tb 
1 of 6chc<lalo 'V il» to tbo Government Indian Btatcn, howcvix, dealt with by 
of India Aet 6 IS of the Bihar Money section the powers of the Federal legisJat 
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r^i^, In irct. I-cgislalurc to mal^c laws for a Federated State other- 

late for Stau^ accordance with the Instrument of Acces- 

sion of that State and any limitation contained therein. 

102 (1) Notwithstanding an)thlng in the preceding sections of this 

chapter, Federal Legislature shall, if the Go\cmor- 
rowcf ol rcderal LeKij- General has in Iiis discretion declared by Proclamation 
M'^^merccnca^^'is*'^ rro- referred to as a “Proclamation of Emcr- 

claimcd. * E^^Q’") t^^^t a grave emergency exists whereby the 

securit) of India is threatened, whether by war or 
internal disturbance, ha\e power to make laws for a Province or any part 
thereof with respect to any of the matters enumerated in the Provincial 
L^sl3ti\e List: 

Pro\'ided that no Bill or amendment for the purposes aforesaid shall be 
introduced or mo\ed without the prcx'ious sanction of the Governor-General in 
his discretion, and the Go\ cmor-Gcneral shall not give his sanction unless it 
appears to him tliat the pro\ision proposed to be made is a proper pro\ision in 
view of the nature of the cmcrgcnc)'. 

(2) Nothing in this section shall restrict the power of a Provincial Legis- 
lature to make any law which under this Act it has power to make, but if any 
prorision of a Prorincial law is repugnant to any provision of a Federal law 
which the Federal Legislature has under this section power to make, the Federal 
law, whether passed before or after the Provincial law, shall prevail, and the 
PrQ\incial law shall to the extent of the repugnanc)’, but so long only as the 
Federal law continues to ha\e efTect, be %oid. 

(3) A Proclamation of Emergency — 

(o) may be revoked by a subsequent Proclamation, 

(b) shall be communicated forthwith to the Secretaiy of State and shall 
be laid by him before each House of Parliament; and 

(c) shall cease to operate at the e.xpiration of six months, unless beforS 
the expiration of that period it has been approved by Resolutions of both Houses 
of Parliament. 

(4) A law made by the Federal Legislature which that Legislature would 
not but for the issue of a Proclamation of Emergency have been competent to 
make shall cease to have effect on the expiration of a period of six months after 
the Proclamation has ceased to operate, except as respects things done or omitted 
to be done before the expiration of the said period 

103. I f it appears to the Legislatures of two or more Provnnees to be desir- 
NOTES CoTcrnmwit had more extended powers”, 

do not extend to all the mattere comprised in {Pari. Deb, Vol 29£), Col 1932). 
the list, bat onlj to Mich of them as are spe- Sec. 103 — The section is necessitated by 
cified by the Enler in the Instrument of Ac tbe fact that under 8 99, the legislative po 
cession "as matters with respect to which the wcrs of a province are confined to the limits 

Federal legislature may make laws for his of that province, and that if a body having 

State and subject to the limitation if any jarisdiction within more than one province, 
to which that power may be made* e.g, like a Joint Public Service Commission 
subject" S 0 (2) Explaining th© fo- 2 or more provinces, was desired to bo set 

basis of the section, Sw Samuel Uoare op, there would be no power in the provinces 
said: “The whole essence of federation to do so With the disappearance of a cen- 
is that the units surrender definite powers, tral legislature with power to invade the pro- 
but beyond that field the Federal legis vineial field at all points, there had neeessa- 
lature has no power over the units at all nlj to be devised some machinery for co ordi- 
That IS exactly the position The Federal nation of policy between the provinces in 

legislature lias power over the units to the matters of common concern to them. As the 

extent of the federal field, and in the ease Statutory Committee pointed out, there is 
of Indian Princes to the extent that they have urgent need for the cstabbshment of insti 
surrendered their powers in the Instrument of tutions for research in the fields of Forestry, 
Accession. That is altogether in keeping wilh Agneulture, health, problems, all subjects in 
the letter and spirit of every federal legis the Provincial list This recommendation 
laturo in the world. It would be contrary to was endorsed by the Joint Parliamentary 
every theory of federation if the Federal Committee and accordingly provision has been 

C C M— 3« 
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^le that My of the matters enumerated m the 


Pouer of Federal Leris Prn,M™i r*’' inaucis cnumeraiea in the 

’ • ' Provinaal Legislative List should be regulated in 


lature to legislate for two — VT"* — a_i»t suuuiu oe reguiaieo in 

• those Provinces by Act of the Federal Legislature, 

and tf .rr. . 


— ....w lor iwt 

or more Provinces by con 
sent 


iiic reaerai Legislature, 

and if resolution, to that effect are passed by all the 
lawful for the , T ‘hose Provincial Legislatures, it shall be 

accorfindv but a™ T i re|ulat,ng hat matter 

aS« k,n™de7 “y Prince to which it 

Tm r ,T ^ Legislature of that Province 

IM (1) The Governor-General may by public notification empower either 
Residual powers of lens * ^ Federal Legislature or a Provincial Legislature 
Jation to enact a law with respect to any matter not enume 

this Act itiHnd,,,, , 1 •*'' Lists m the Seventh Schedule to 

ercecuTive au hoZ o I ‘“f?i”g => ‘=>=0 -ot mentioned m any such list, and the 
“S Send to The F'toation or of the Province, as the case may be 

GetraTSherivL directf ^0'™" 


GeneralsLlUeTmtfecfet.on'''' 


107 


(1) If any provision of a Provincial law is repugnant to any provi 


made for the creation ot Intetororiaraal rre could make it,/ 

conacils by Order la CouLil ThT.7ooa ','''>'”•‘1' «» to learc little or nothiaj ftr' 
iiould bare to b. milued to oroj »;,d.„v Setd I belier. that nr. l.« 


iiould bare to be utilised tor pror.d.ac tie .uecljrt .I ““"I S 

.» id<«?t"gT. amis’ 


Mith tuuetioa. and poiriTs Ihe ateson.e of a ^ "" 

this aeetion obrialesihe l.mitat.o/ .ot out in fity 1 ^ 01 ' 

(10121 A 0 333 fvl,.™ f ra'luoy Co , ivc Imvo roolly oalnnstod the otdiiiaiy ..h 

b r— r 


% concerning more than one icniphcatioas ’llehei^^Omt itTlso oWfi 

province does not clothe the Donamon Parlia the pos.ibil.ti of i.i 

” So=''mt 'T'"*'" ‘■°T " the “overuor fe«, 1 tb>' 

Sec 104 Eesiduaby Powra — bxplaiimifr 1 sol loct 1. ,ei — . „ oenyai 

fhe principle adopted in framing the legis inatlela in the three bsh TT^uld'’n™ seem W 
deZa hi,;”*’ '=”■ qn.S»7onid L chrn.« 

f," „f a ‘°° " “ "“i But having regard 1« «' 

said 'iWe fZ a“.7 , ‘’t° a" ''"■"’'•‘'"'t »' 'he subject, it m not Kped'J 

Jiv .leImJl fa rZ "P™”" « " '« rrould decide suJh matters iritlc"t 

Znera T ihZlT ,a‘"^'1 bclneen, speaking olilaiu.ng the advisory opinion ot the Fede 
ore,mm1’, 7 ''>'0 wish to keep tho ral Court under S 213 But his drcun” 

predominant power, in the Centre, anil the allocating the subjoetZt m fact it is • 
miler Tn The P Z *° ‘'if "-.idiu^to the Provincial ot rcdctal Lis'’ 

feerng made Seh 0?'!, “<“1 of that lalnro i, not open to question in tho Courts 

,'i M,fe;e,57i ‘ eommuntbes look He oection stales thit the Governor Gear 

fleld the Hma" aZ‘''S° "‘“’“'7 ' '' '"'G'>t n”ign the subj«t 'fitlier to 

iluarT Mil £.11 " the Prov.ocial Legislature' whitl. 

duary field shoull rmain with (he Centre seeing to mixo ti doubt is to whether ho cm 
’.''“5'7 demanding ...gn oel. ° reXry snbjZ”o"he ton 


thit the rcsiduirj fiiid ghoull remain with 
the Provincw 

Tlie feeling was very de p and verj bitter 
on lids issue Wc tncl year nftcr year 
not only in tie Joint i>c\ rt Oominfltec but 
also 5n tho vinous ItounI Table Conferences 
to bnJgo the difference 1 ut tic only 1 ridge 
tl nt wo could find 1 etween these two dinmc 
• Uy opposite points of v,f.w 


current list It is however Bubniittcl tha* 
le cm ussign it to onj of the three iisU 


U I* Hboui iRisAnov or PrsiissioNS 
Vrr falls witl out residuil powers defined 
•» h 104 of tlis Act I L R (1010) 
^^'^1940 A L J 274=1940 Ml 2" 

I'rVin'u'r'iJ'j^BLd 'ihe^coa'""’ ^ oml^VcopV"/ 

netal Lilt "nd the concurrent List, —Per IqM nma.!. J_S 107 n/Teets the 
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Irco~M»’cno bctncci 
Fci’cral law« a-d ProMn 
rsal or Slalc u^^s 


lion of a Fcdcnl lats which the Tcdcrnl Legislature 
IS competent to enact or to an\ pro\ ision of an existing 
Indian hw with respect to one of the matters ciiumc- 
nlctl m the Concurrent Legislaluc List, then, subject 
to the proM'ions of this section the rcdcral lau, whether passed before or after 
the Proaancial law, or, as the ca«e ma> be. the existing Indian law, shall prevail 
and the Provincial law shall, to the extent of the repugnanc), be void 


NOTES 

rohlion* hrtKffn the Federal lee»«hlnn an! 
the I’ronnejal le}ji‘ta1ure wlcre the Iaw< 
ra«*ed bj the two leei'taturei arc among the 
rnbjrcts in the coaeurrent Icgntatirc l«l ant 
arc repugnant to each othe It haa no ap 
plication to TcpngnancT dne to orerlapping 
foi.nd between the Pronnclal List on th«* one 
hand and the Federal and concurrent Iiata 
on the other I L R (1940) All 4S5=3 
Fed L J (II C ) 83=1040 A L J 274= 
l'»40 All 272 (F n ) B 107 relate* onlr 
to the concurrent list and ha» no application 
to anbjects re«CTred cielnslTcly to List I 
The tcction, raoreorer, deals with repugnance 
but not vUra tires No assent of the Goe 
emor Octcrnl can ralidatc a law nhch »s 
Toid apart from nnj fj«e«tion of repugnancy 
and which it was nexer within the compe 
tence of the Pronncial legislature to enact, 
a law which i« therefore roid tfb taitto 
S 107 (2) proTidee means for overcoming a 
repugnancy, it provides to means of vnlidat 
leg a law which is completely ultra tires— . 
ulrro tires ab inttio and which therefore has 
no intrin«ie force in jt which can be validat 
ed 10 Pat 074=21 Pat L T 740=1940 
P VV N* 710=1041 Pat 99 Hepvgnancy 
— Test —If the dominant law has expressly 
or impliedly evincctl its intentioa to cover the 
whole field, then a subordinate law in the 
same field is repugnant and therefore mop* 
rative WTiether and to what extent in a 
given case, the dominant law evioccs euch an 
intention must neecssanlj depend on the 
language of the particular law 60 C L J 
573=43 C W N 913=1939 Cal 628 Sei 
also 19 Pat L T 760, 1938 P W N 913 
(F B ), 71 C L J 369 "Repug 

nant” means "inconsistent with” or 

“contrary to’ Such contrariety may be 

in quality, in matter or in respect of the form 
prescribed Foster’s cose (11 Coho Rep 
66 B ) According to Higgins, J , repng 
nance must involve eith’r directly or niti 
matclv a contradictory proposition, probably 
contradictory duties or contradictory rights 
(A G for Queen$fand \ A G for Common- 
Kcalth, 20 Com L R 148 at p 178) In 
othcT wo ds there must be a direct collision 
between the provisions in the two enactments 
before they can bo pronounced to be repng 
nant to each oil er Ho further elucidated 
his proposition in these words in his dissent 
mg judgment in Clyde Fnjtnccrin*? Co t 
Coburn (37 Com L R 4GG) "Etyroologi 
rally things are inconsi'tcnt when thev can 
not stand together at the same time, and 


one hw Is Inconsistent with mother law 
when the commmd or power or provision in 
the one law conilicls directly with the corn- 
man 1 ir power or provision in the other 
VVlcrc two legislatures operate over the 
eimw territory and come into colbsion. It is 
necessary that one should prevail, but the 
necesjity Is confined to actnal collision as 
nien one legislatnro says "do” and the other 
eiyi "don’t” RffUffnancy of proimcial 
fdto fo extsitnff Indian law — Pnnei 

plft of eonttrvellon Per Fufaiman, 

J — When the question is whether a 

provincint legislation is repugnant to 
an existing Indian law, the onus of ghow 
ing Its repugnanc) and the extent to which 
It IS repugnnnt should bo on the party attach 
mg its validity Tlicro ought to be a pre 
sumption In favour of its validity, and every 
effort thoull be made to reconcile them and 
construe both so os to avoid theu being repug 
nant to each other, and ca o should be taken 
to see whether the two do not really operate 
in different fields without encroachment Fur 
thcr repugnancy must exist m fact, and not 
depend merely on a possibility If the in 
vnlid part of on Act is really soparato in its 
ojieration from the other parts, and the rest 
a 0 not inseverably connected with it, then 
only such part is invalid, unles* of course, 
the whole obji«et of the Act would be fruslrat 
el by the partial exclusion If the subject 
wlicli is beyond the legislative power is per 
fcctly distinct from that which is within such 
power, the Act can be ulfro tires m the 
former while inlra tires in the latter A 
law which IS ulfro tires in pa t only may 
thereby become ultra tires m whole if the 
object of the Act cannot at all be attained 
by cTcIuding the bad part If the offending 
provisions art so interwoven into the scheme 
of the Act that they art not severable, then 
the whole Act is invalid 2 F L J 183=43 
C VV N (F C R ) 193=1939 F C 74= 
(1939) 2 M L J (Supp ) 45 
Bihar Money I'-nders (Regulation of Tran 
sactions) Act (VII of 1939) is not 
void as repugnant to existing Indian law 
2 F L J 183=43 OWN (FOR) 68= 

20 Pat L T 473=1939 F C 74={I939) 2 
M L J (Supp ) 45 8 15 of Bihar Act IX 

of 1938 13 not void under S 107 of the Gov 
ornment of India Act of 1935 as being re 
pugnant to S 38, C P Code an existing 
Iidiaa law 1939 P W N 530=20 Pat 
L T 492=18 Pat 694=1939 Pat 670 
The expre-'ion “Federal law” in S 107 (1) 
of the Government of India Act would not 
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(2) Where a Provincial law with respect to one of the matters enumerated 
m the Concurrent Legislative List contains any provision repugnant to the provi- 
sions of an earlier Federal law or an existing Indian law with respect to that 
matter, then, if the Provincial law, having been reserved for the consideration of 
the Governor-General or for the signification of His Majesty’s pleasure, has 
received the assent of the Governor General or of His Majesty, the Provincial 
law shall in that Province prevail, but nevertheless the Federal Legislature may 
at any time enact further legislation with respect to the same matter 

Provided that no Bill or amendment for making any provision repugnant 
to any Provincial law, which, having been so reserved, has received the assent 
of the Governor-General or of His Majesty, shall be introduced or moved in either 
Chamber of the Federal Legislature without the previous sanction of the Governor- 
General in his discretion 

(3) If any provision of a law of a Federated State is repugnant to a 
Federal law which extends to that State, the Federal law, whether passed before 
or after the law of the State, shall prevail and the law of the State shall, to the 
extent of the repugnancy, be void 


CHAPTER II 

Restrictions on Legislative Powers 

108 (1) Unless the Governor-General in his 

discretion thinks fit to give his previous 
there shall not be introduced into, or moved 
Chamber of the Federal Legislature, any Bill or 
amendment which — a i of 

(o) repeals, amends or is repugnant to any provisions of any Act 

Parliament extending to British India, or ,, - 

(6) repeals, amends or is repugnant to any Governor-General s 
Governor’s Act, or any ordinance promulgated m his discretion by the Gover 


Sanction of Governop 
General or Governor re 
quired for certain legis 
lative proposals 


General or a Governor, or 


NOTES 

itieludo a previously existing Indian law on a 
subject falling in List I 102 I 0 ^5 — 
73 C L J 1=53 L W 109=45 OWN 
(F K ) 1=1941 F C 47=(1941) 1 M L 
J (Supp ) 1 If the subject matter of a 
Provincial enactment falls within the Provin 
cial legislative list, the mere fact that it may 
also be affected by certain provisions in the 
concurrent legislative list would not attract 
the provisions of S 107 of the Act 
mg repugnancy 43 P L B 226=1941 
Lah 177 (F B ) . , x ^ 

Sec 108 — Under the Government of India 
Act, 1915, which consolidated earlier enact 
ments on the point, the previous consent of 
the Governor General was requisite to the 
introduction of legislation affecting religion, 
religious usages and rites This restriction 
Ins bev-n omitteil hero on the ground that 
legislation of this type should be introduced 
on the full nnd unfettered responsibility of 
Indian Ministers, and on the ground that in 
a matter of that sort it was unlcslrable that 
their responsibility slould be shared by the 
Governor or Governor Oencrnl See J P C 
nenort, para 141 

The term “British Inlla” In S 108 (2) 
(n) means the vrholo of British India 
■nl does not refer to a part of British 
In tin Therefore, Bengal Itegulatioo 
I of 1*03 cannot K aald to be an Act 


of Parliament exteadmg to the who 
British India inasmuch as it applies onv . 
Bengal, Bihar, Orissa and 
estates in eomo of the provinces 20 * , 
573=22 P L T 863=1941 Pat 
(SB) In the ordinary meaning of 
pression an "Act of parliament” i3 ^oouse 
parsed by the Iloustf of Commons the xi 
of Lords and assented to by the King 
gulahon I of 1793 was an enactment ot 
Governor General in Council in India a® 
never before Pailiamcnt in England » 
Regulation together with the other Perm 
Settlement Regulations were enacted p«r 
ant to the provisions and directions 
m S 39, Pitt’s India Act of 1784 t 

tidn I of 1793 purports to bo an enacim 
of the Governor General in Council a 
enacte I by the Marquis of ,j].i 

bv virtue of the powers ^ th'^ 

tion. given to or assumed iJj 
Govt nor Geucral in Council an 
(icing »o it cannot be said 
Permanent Settlement Regulation, 1 
IS in nny sense an Act of 
wquentlj, the Bihar " son 

Act cannot bo said to bo invalid by 
of S 108 (2) (a) on Iho 'J,;,,,. I 

repugnant to the provisions of ireg oqss: 
of 1701 20 Pat 573=22 P “ ^ 

1*141 Put 300 (SB) 
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(f) “ifTccls imltcr'? is respects which the Go\cmor Gcncnl is by or 
under this Act required to net m his discretion or 

(d) repeals amends or affects any Act rclatinj: to any police force or 
(<•) affects the procedure for criminal proceedings in which European 
British subjects arc conccmetl or 

(/) subjects persons not resident in British India to greater taxation than 
persons resident in British India or subjects companies not wholly controlled 
and managed in British India to greater taxation than companies wholly controlled 
and managed therein or 

(p) affects the grant of relief from any Eederal tax on income in respect 
of income taxed or taxable m the United Kingdom 

(2) Unless the Goa emor Genera! in his discretion thinks fit to gi\e his 
presaous sanction there shall not be introduced into or mosed in a Chamber of 
a Proaincial Legislature any Bill or amendment which — 

(0) repeals amends or is repugnant to any provisions of any Act of 
Parliament extending to British India or 

(6) repeals amends or is repugnant to any Goa emor Generals Act or 
any ordinance promulgated in his discretion by the Governor General or 

(tf) affects matters as respects which the Governor General is by or under 
this Act required to act m his discretion or 

(d) affects the procedure for criminal proceedings in which European 
British subjects arc concerned 

and unless the Governor of the Province in hts discretion thinks fit to give 
his previous sanction there shall not be introduced or moved any Bill or amend 
ment which— 

(1) repeals amends or is repugnant to any Governors Act or any ordi 
nance promulgated in his discretion by the Governor or 

(ii) repeals amends or affects any Act relating to any police force 

(3) Nothing in this section affects the operation of any other provision m 
this Act which requires the previous sanction of the Governor General or of a 
Governor to the introduction of any Bill or the moving of any amendment 

109 (1) ^Vhere under any provision of this Act the previous sanction or 

recommendation of the Gov ernor General or of a 
Requ rements as to sane Governor is required to the introduction or passing of 

t ons and recommendations ^ g,j[ q,. moving of an amendment the giving of 
to be sanction or rccommendat on shall not be construed 

of proce y precluding him from exercising subsequently in 

regard to the Bill in question any powers conferred upon h m by this Act with 
respect to the withholding of assent to or the reservation of Bills 

(2) No Act of the Federal Legislature or a Provincial Legislature and no 
provis on in any such Act shall be invalid by reason only that some previous 
sanction or rccommendat on was not giv en if assent to that Act was given — 

NOTES merely 1 mits the power of Pronncial legis 

Bee. 108 (2) (b) — Goiremcr Genenrt latures to repeal or ameod Governor General a 
Act ~^I}engal Permanent Settlement Bef/v Acts or Ord nances enacted or promnlgated 
lation — The express on Governor General s under Ps 4* to 44 of the Act A Governor 
Acts or Ord nancce enacted or promulgated General a Act or Ord nance is a very spec al 
tcmplated in S 44 that is to Acts enacted form of leg slat on and cannot poss bly 
by the Governor General after the Govern include an Act of a Prov ncial legislative 
ment of Ind a Act came into force The Per author ty which in the past required the 

manent Settlement Regulation was in no sense assent of the Governor General for its vali 
an Act of the Governor General but was an dity 197 I C 618=21 P 178=1942 P 
Act of the then Governor General in Cbunci 35l 

Consequently 8 108 (2) (b) can in no way Sec 109 (2) Assent op Go-esnor— 
render the Bihar Agricultural Income-tax Act as to absence of previous sanc 

inva! d because it is repugnant to Regulation ttON under S 299 (3) — If an Act has re 
I of 1793 20 Pat 673=22 P L T 863= ce ved the assent of the Governor its vah 

1934 Pat 306 (SB) S 108 (2) (b) „dty cannot be thereafter quest oned on the 

/ 
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(a) where the previous sanction or recommendation required was that of 
the Governor, either by the Governor, by the Governor-General, or by His 
Majest} , 

(b) where the previous sanction or recommendation required ^\as that 
of the Governor-General, either by the Governor-General, or by His Majesty 

Savings no Nothing m this Act shall be taken — 

(c) to affect the power of Parliament to legislate for British India, or any 
part thereof, or 

(b) to empower the Federal Legislature, or any Provincial Legishtvire 

(i) to make any law affecting the Sovereign or the Rojal Family, or the 
Succession to the Crown, or the sovereignty, or dominion or suzerainty of the 
Crown in any part of India, or the law of British nationality, or the Army Act, 
the Air Force Act, or the Naval Discipline Act, or the law of Prize or Prize 
Courts , or 

(ii) except in so far as is expressly permitted by any subsequent provi- 
sions of this Act, to make any law amending any provision of this Act, or anj 
Order in Council made thereunder, or any rules made under this Act by the Secre 
tary of State, or by the Governor General or a Governor in his discretion, or m 
the exercise of his individual judgment, or 

(ill) except m so far as is expressly permitted by any subsequent prwi 
tions of this Act, to make any law derogating from any prerogative right of nis 
Majesty to grant special leave to appeal from any Court 
PART VII 
CHAPTER III 


Property contracts, liabilities and suits 
» * * 


175 (1) The executive authority of the Federation and of a Province 

shall extend, subject to any Act of the appropnaw 
Power to acquire pro Legislature, to the grant, sale disposition or mortgig 
perty and to make con qj any property vested m His Majesty for Pv. 
tracts etc poses of the Government of the Federation or of 

Province, as the case may be, and to the purchase or acquisition of property °a 


NOTES 

ground that prev.oi;! 

duclion as required by sub S (3) of S 299 
of the Government of Iridia Act "o* 

obtained I L R (1940) M 4a5=1940 A 
L J 274=1940 All 272 (F B ) 


Sec 175 —The powers formerly scsted 
m the Secretary of State in Council under 
S 30 (of the Government of India Act 
1915) to enter into contracts relating to or 
otherwise <lcM with property \esled m the 
Crown and which were exercised by the 
authorities in India by virtue of a delegation 
from him (sec Kaslurt Reddi v Secretary 
of Stale 26 M 268) are now directly devolv 
ed on the Federal and Provincial Gove n 
ments in respect of the property yested in 
such The provisions are merely a repro 
diaCtion of S 30 and there is no difference 
orrpt (1) The source of the autliontj « 
tneed to the Governments in Inlia and (2) 
the form m which contracts etc would 


hereafter run 


CovT.RNMrvr Contracts — Though it may 
he very desirable lo have a fornnl deed 
with regard to all the agreements made by 


Government it cannot be held as ® 
of law that an agreement evidenced by “ 
ders and acceptance of tenders or an 
ment evidenced by correspondence or ot 
documents of informal nature though 1 7 
established by evidence m^st fail and 
said to offend the terms of S ’9 ot 
Government of India Act 1918 , c 

sufHcient compliance with the terms o 
30 if the agreement is expressed in wntms 
and this writing may comprise a sen 
letters or a series of ‘^format docum 
1941 A L J 570=4 F L J (H C ) 36J- 
1941 All 377 The provisions of the 
1915 arc mandatory and must be s , 
complied with m order to constitute a 
contract which can be enforced 
Secretary of Slate The contract 
under the law and the rules in of 

deed executed on belialf of ihe y 

State and in his name by the proper i 
nty 39 Dorn LR 807=1937 Bom 
There is no justification for hoWms 
contract m order that it may comp y j 
S 30 of the Government of Ind t ,„e 
must be by deed i e . section 

IS no such provision in S 39, 
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l>chilf of nt<; Majc<t} for tlio«c purposes respeeth civ, .and to tlic nnkin" of 
conincts- ' 

ProNidcd th.al anv hnd or tniildini; u<cd as an ofTicial residence of the 
Goacrnor-Gcnenl or .1 Go\cmQr <hall not Iv sold, nor ariv chanjjc made in the 
rurpo'r« for which it is hein^ u<c<l, except with the concurrence, in his discretion, 
of tlic Go\ciTor-Gcncral or the Go\cmor, as the case nny be. 

-(2) All properly acquired for the purposes of the rc<Ieration or of a 
rro\incr or of the c\crci<c of the functions of the Crown in its relations with 
Indnn .‘States .as the case m.ay shall \cst in His Majesty for those purposes. 

f3) Sulijcct to the pro\isions of this Act with respect to the Federal 
R.ailwav nuthontv, .all contracts m.adc in the exercise of the cxecitti\c authority 
of the Federation or of a Pro\ Ince shall l>c expressed In be made by the Governor- 
General, or b\ the Goaemor of the Proamce, as the case may be, and all such 
'ontracts and all assurances of property made in the exercise of that authority 
shall be execu’fd on behalf of the Governor-General or Governor by such persons 
and in such manner as he m.ay direct or authorise. 

(4) Xeithcr the Governor-General, nor the Governor of a Province, por 
the Sccretar)’ of State shall be personally liable in respect of any contract cr 
assurance made or cxeoited for the purposes of this Act. or for the purposes of 
the Government of India Act or of anv Act repealed thereby, nor shall any person 
nalcine or executing anv such contract or assurance on behalf of any of then 
be personallv liable in respect thereof 

176 n) The Federation mav sue or be sued by the name of the Federa- 
.. tion of India and a Provincial Government may sue 

Suits and proceedings. n-^tne of the Province, and, without 

prejudice to the subsequent provisions of this chapter, m.ay, subject to any provi- 
sions which mav be made b\ Act of the Federal or .a Provincial Legislature 


NOTES 

does not require a formal document m the 
nature of an indenture or deed The con- 
tract tinder S 20 must m order to be hind- 
Ing, be made on behalf and in the name of 
the Sccretarv of State for India in G)unnl 
by the local Government and executed by 
the rroper officer authorised by the Gover- 
nor-General m Council A contract m the 
fonn of letters, comphing with the provi 
sions of S 30 and sicned bv the proper 
officer, would be a contract complying with 
the terms of S 30 But it mu'f be plain 
that the correspondence is carried on on 
behalf of and in the name of the Secretary 
of Stale, and that the contract as finallv con- 
cluded by correspondence is executed by a 
person authorised by resolution m that be- 
half Where the correspondence docs not 
show that, but only amounts to the fact that 
the Collector is prepared to recommend to 
Government to sanction a proposal, which 
if sanctioned would be made on behalf of 
and in the name of the Secr«tar> of State 

in Council, there is no binding agreement 

under S. 30 which can be specifically cn 
forced. 40 Bom L R 19=174 I C 3lfc= 

1938 Bom 168 Under S 30 (2) of the 

Government of India Act, 1919, contracts 
of mining leases have to be executed bj the 
person and in the manner prescribed by the 
Government of India, and in order to be 
valid, a mining lease has to be executed by 
the Collector under the rules prescribed by 
the Governor-General in Council ; until a for 


mal lease hvs been executed there ran he 
no enforceable contract against the Secre- 
tary of State for India in Council 48 I- 
W 194=1938 Mad. 749= (1938) 2 M L.J. 
141. 

Sec 176 —The Federation and the Pro- 
vinces are endowed with juristic personalitj, 
with a right to sue and be sued It must 
however be noted tint the creation of these 
separate entities is ontv for the purpose of 
Icejil proceedings neither the imparting of 
a juristic i>ersonalit\, nor the Crown hold- 
ing property "m right of the Province” and 
"m right of the Federation” affords any 
scope for the doctrine of the multiple per- 
sonality of the Crown The Crown is one 
and indivisible throughout the Empire, an! 
in the words of Dr Keith, "there is no es- 
sential deviation from this unity in the fact 
that the Crown appears in various aspects 
and that in the«e aspects there maj be col- 
lision of interest and of rights” A Pro- 
vince mav sue another Province, or a Pro- 
vince, the Federation and “to this extent 
there is distinction of aspects within the 
Crown." The King in each part of his do- 
minions has a distinct personality for cer- 
tain purposes, but the unity of persomlit/ 
can be given effect to whenever the aspect of 
personality is unimportant (Cf tf'illiams 
V Hortarth. 1905 A C 551) 

OovvN POUND nv Legislation. — The 
Crown in right of the Federation is bound 
by a valid Provincial enactment assented to 

the Governor as representing His Maje 
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enacted by virtue of powers conferred on that Legislature by this Act, sue or be 
sued m relation to their respective affairs m the like cases as the Secretary of 
State m Council might have sued or been sued if this Act had not been passed 

(2) Rules of Court may provide that, where the Federation the Federal 
Railu av Authority, or a province sue or are sued m the United Kingdom service 
of all proceedings may be effected upon the High Commissioner for India or such 
other representative m the United Kingdom of the Federation, Authority or 


Province as may be specified m the rules 

179 (1) Any proceedings which, if this Act had not been passed might 

T , , have been brought against the Secretaiy of State m 

"■ Co„nc.l may. m !he case of any tab.I.ty ansm? be 
fore the commencement of Part III of this Act or 
ansing under any contract or statute made or passed before that date, be broupht 


NOTES 

ty If the Crown is bound at all it is 
bound m all its aspects and the question 
whether the Croiivn is bound is one of con 
sfruction not of law 

Suits — Suits between Provinces and be 
tween the Province and the Federation ar» 
only a method of ascertaining the tru'* 
meaning of the Constitution and does not 
aflect the indivisibility of the Crown This 
section reproduces ^^lth one material altera 
tion the provisions of S 32 of the Govern 
ment of India Act 191S which conferred 
the same right of suit against the Secretarj 
of State as existed against the East Ind n 
Company if the Government of India Act 
1858 had not been passed This provision 
was construed as affirmatively conferring 
a right of suit m all cases where the East 
India Company if it existed could have been 
sued and negatively as precluding an action 
in all cases where such a suit did not I c 
ngamst the Company 

Suit against SEcnETAUY or State — Main 
TATNAB itiTY — T est — Per Braund J — So 
fir ns suits against the Secretary of Sta c 
in Council are concerned m India it is a 
complete fallacy fo attempt to cons de* 
them from the point of view of the En" 
lish Common law which docs not recogni7“ 
nctions against the Crown on the principl- 
cither that the Crown can do no wrong 
or that the King cannot be sued in his omi 
C ourt The principle applicable in India is 
wholly different for not only has tre 
Crown submitted itself by statute (through 
its character as the successor of the Edst 
India Company! to certain remedies' but 
it has by S 65 Government of India Avt 
1RS8 constituted a corporate defcidant ii 
the form of the Secretary of State in (^un 
cit as its representative for the purpose of 
being sued in respect of those rcin’dies In 
the result therefore the Fast India Com 
pan>, and through the Company t le Secre 
tar> of State m Council is by virtue ot S 
65 Government of Ind a Act ljJ5« and tf 
S 32 of the Act of 1919 in a who’y differ 
ent position from the Crown a., it standi 
» nder the English Common law It i$ the 
«1 aracter of the suit and not whether it 
Would have succeeded that s th- test If 


It IS of that ‘character’ that it would nave 
lam against the East India Con pany then 
by statute it lies against the Secretary ct 
State for India in Council 1937 
R 35=1937 Rang 89 (S B ) ^ 

Secretary of State is not liable lor 
acts of the Courts or the consequen 
ces of those acts A person b** 
therefore no cause of action anamst » f 
Secretary of State for wrongful *«**“^*., 
sate of his property by a Magistrve lor pJ 
ment of a fine inflicted on an®lh“r person 
167 I C 309=1936 A W R All 

158 Secretary of State not liao e , 
of servant emploicd in governn'it 'los i 
lal 49 L W 679=(1939) 1 M I T n 
Sec 179 —This section is an 


State m Council of the famil a rr>J”" f 
m the Law of Contracts that the rerneo) . 
a party against the original >rom srr i» 
prejudiced or lost by reasoi of an . 
ment by the latter to which the other is ^ 
a consenting party T^e option is n- 
given to persons claiming by virtue ot c 
tracts etc prior to the commnccrien , 
Part III to sue either the Secrenrv 
State the original contracting uar'^' ^ 
Federation or the Province according a , 
authority to whom the contract would r ^ 
under the provisions of this Act In a 
instituted against the Secretary ot 
the description of the 
\emment Punjab Province through U r , 
Commissioner’ does not in any rianne 


feet the institution of the suit ,s 

nrenent Government of India Act »ll * 


present Government of India Act «" * 

necessary to be mentioned is the 

The addition of the words throu-h UfP“ •> 


Commissioner does not cause jL*’7_Ej_j2 
dice to the defendant 192 I C ^ ^ 3 
P L R 550=1940 Lah 451 'Vh"a 
suit against the Secretary of State, tii 
IS wrongly described as ' Secretao ° , 

for India m Council this is a me y 
description which can be t, 4/1 a m 

lime 1)> omitting the vvords for 
Council 1939 Lah 583 No a 

c 1VO tli^ Gmernment ot m" 


der S 179 (1) of the ' 

Act an appeal should be lodged ^5?!!!. ' 


Act an appeal should be lodged '*1^. 
Secretary of Slate and not V,'^ Co* 

rclary of State for India m Council 
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the Federation or a Pro\mcc nccording to the subject matter of the pro 
cecdinp« or it the option of the person b> whom the proceedings arc brought 
againq the Secrctir) of State and any sum ordered to be paid b> \\a> of debt 
damares or cost< m anj such proceedings and anj costs or expenses incurred in 
M* in connection with the defence thereof, shall be paid out of the reaenues of the 
re<lcntion or tl <• Proaince as the ease maj be or if the proceedings are brought 
against the Secretarj of State out of such reacnucs as the Sccretara of State ma> 
direct 

The prOMsions of this sub section shall applj with respect to proceedings 
ansing under ana contract declared b) the terras thereof to be supplemental to any 
uch contract as is mentioned m those proaisions as the> applj in relation to the 
contracts 'o mentioned 

(2) If at the commencement of Part III of this Act anj legal proceedings 
are pending m the United Kingdom or in India to aahich the Secretary of State 
in Council is a part) the Secrctarj of State shall be deemed to be substituted in 
those proceedings for the Secrctarj of State in Council and the proaisions of 
sub section (1) of this section shall applj m relation to sums ordered to be paid 
and costs or expenses incurred bj the Secrctarj of ‘^tate or the Secretary of 
State m Council in or m connection aaith ana such proceedings as they appla in 
relation to sums ordered to be paid in and co<ts or expenses incurred m or n 
connection aaith the defence of proceedings brought against the Secrctarj of 
State under the said sub section (1) 

(3) Anj contract made in respect of the affairs of the Federation or a 
Province bj or on behalf of the Sccretarj of State after the commencement of 
Part III of this Act maj provide that any proceedings under that contract shall 
be brought m tJie United Kingdom by or against the Secretary of State and anj 
such proceedings maj be brought accordinglj and any sum ordered to be paid bj 
the Secrctarj of Stale by way of debt damages or costs m any such proceedings 
and any costs or expenses incurred by the Secretary of State m or m connection 
therewith shall be paid out of the revenues of the Federation or the Province as 
the case may be 

(4) Nothing in this section shall be construed as imposing any liabihtj 
upon the Exchequer of the United Kingdom in respect of any debt damages 
costs or expenses m or m connection with anj proceedings brought or continued 
bj or against the Secretary of State by virtue of this section or as derogating from 
the provisions of sub section (1) of the last preceding section 

(5) This section does not applj in relation to contracts or liabilities solelj 
in connection with the affairs of Burma or Aden other than liabilities which are 
bj this Act made liabilities of the Federation or to contracts or liabilities for pur 
poses which will after the commencement of Part III of this Act be purposes of 
His Majesty s Representative for the exercise of the functions of the Crown in 
its relations with Indian States 


PART IX 

THE JUDICATURE 
CHAPTER r 


TnE Federal Court 

200 (1) There shall be a Federal Court consisting of j 


Chief Justice of 


NOTES 

the mere add t on of the words for Inda 
m Counc ! does not just fy ll e d sm ssal of 
the appeal as at the worst it could only be 
construed as a m sdescr pt on of t! c respon 
dent 41 P L R 134=1939 Lah 298 An 
appeal is merely a cont nuation of the pro 
ceed ngs with n the mean ng of sub S (2) 
C C M —346 


of S 179 Hence if the or g nal su t was 
pending at the commencement of Act of 
1933 tJ e Proi nee cannot be impleaded as a 
respon lent n appeal and the only respond 
ent s therefore the Secretao of State % ilh 
in the mean ng of sub S (2) of S 179 
40 P L R 927=178 I C 390=1938 I-ah 
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enacted by virtue of powers conferred on tliat Legislature by this Act, sue or be 
sued m relation to their respective ifFairs in the like cases as the Secretarj of 
State m Council might have sued or been sued if this Act had not been passed 
(2) Rules of Court ma) provide that, where the Tcderation, the Federal 
Railwav Authoritj, or a province sue or are sued in the United Kingdom «:er\ice 
of .all proceedings may be effected upon the High Commissioner for India or such 
other representative m the United Kingdom of the Federation, Authorit) or 
Province, as ma) be specified m the rules 

179 (1) Any proceedings which if this Act had not been passed might 

Legal proceedings ns to ll?'’' against the Sccretar> of State ra 

certain matters Council may, in the case of any liability ansing be- 

fore the commencement of Part III of this Act or 
ansing under any contract or statute made or passed before that date, be brourht 


NOTES 

W If the Crown is bound at all it ts 
bound m all its aspects and the question 
whether the Crown is bound is one of con 
struction not of law 

Suits — Suits between Provinces and be 
tween the Province and the Federation ar- 
only a method of ascertaining the truf^ 
meaning of the Constitution and does not 
affect the indivisibility of the Crown This 
section reproduces with one material altera 
tion the provisions of S 32 of the Govern 
ment of India Act 19IS which conferred 
the same right of suit against the Secretary 
of State as existed against the East Ind i 
Company if the Government of India Act 
1858 had not been passed This provision 
was construed as affirmatively eonferr n 
a right of suit in all cases where the East 
India Company if it existed could have been 
sued and negatively as precluding an action 
in all cases where such a suit did not 1 1 
against the Company 

Suit against Secretary of State— Main 
TAINABILITY— Test —Per Braund J —So 
fnr as suits against the Secretary of Sta c ' 
in Council are concerned m India it is a 
complete fallacy to attempt to cons de- 
them from the point of view of the Eng 
lish Common law which does not recognir* 
actions against the Crown on the principle 
that the Crown can do no wrong 
or that th^e King cannot be sued m his ov\i 
^ principle applicable m India is 
wholly dmerent for not only lias tre 
Crown submitted itself by statute (through 
its character as the successor of the Ea«t 
India Company) to certa n 'remed es ' but 
^ Government of India Aut 
1858 constituted a corporate defendant i 
the form of the Secretary of State m Conn 
cil as its representative for the purpose of 
being sued m respect of tho»c rem*dies In 
the result therefore the East India Com 
pany and through the Company the Sccrc 
tary of State m Council is by virtue of S 
65 Government of India Act anH cf 

S 32 of the Act of 1919 m a who V differ 
ent position from the Crown it stantj 
under the English Common law It is Uie 

would have succeeded, that s the test If 


it IS of that 'character' that it wo-Id have 
Iain against the East India Con pany thfn 
by statute it lies against the Secretary ot 
State for India m Council 1937 k 
R 35=1937 Rang 89 (S B ) The 

Secretary of State is not liable for 
acts of the Courts or the consequen 
ces of those acts A person has 
therefore no cause of action against t e 
Secretary of State for wrongful «euure a '' 
sale of his property by a Magistrue for pa 
ment of a fine inflicted on anotirr pei’S?'?. 
167 I C 309=1936 A W R 12;/=1?’7 
158 Secretary of State not Iiab'e far 1°” 
of servant emploved in government nOS i 
tal 49 L VV Ii79=(1939) 1 M I I 
Sec 179 —This section is an apP* ^ 
to the existing contracts of tie Sec'ettfVP' 
State m Council of the famil a" 

the Law of Contracts that the remedy o 


a party against the original iromisc 


Is >1°^ 


prejudiced or lost by rcasoi of an 
ment by the latter to which the other is p®' 
a consenting party The option la tn"«'® 
given to persons claiming by virtue of co® 
tracts etc prior to the comniPicement 
Part III to sue either the Secrenry 
State the original contracting oar^ — or | 
Federation or the Province according t 
authority to whom the contract would rei 
under the provisions of this Act In a * 
instituted against the Secretary of nwi 
the description of the defendaif a' ^ 
vemment Punjab Province through / 
Commissioner' does not in any manner 
feet the institution of the suit U, i. ,« 
present Government of India Act »11 ^ 

necessary to be mentioned is the Pviwin 
The addition of the words through j 
Commissioner does not cause any pM , 
dice to the defendant 192 I C 729= 

P L R 530=1940 Lah 451 Where in “ 
suit against the Secretary of State the l 
IS wrongly described as Secretary of 
for India in Council this is a mere 
description which can be amended at 
time by omitting the words for Ind 
Council 1939 Lah 583 No 
der S 179 (1) of the Government of mo 
Act an appeal should be lodged agams 
Secretary of State and not agamst the 
retary of State for India in Council 
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apamtt the Tedentton or n Pro\ince nccordtng to the subject matter of the pro 
ceedmps or at the option of the person bj uhom the proceedings arc brought 
against the Sccrctar} of State and anj sum ordered to be paid b) waj of debt 
damarcs or co<l« in anj such procceilmgs and anj cods or expenses incurred m 
i_r in connection a\ith the defence thereof shall be paid out of the reacnucs of the 
Federation or tJ e Proaince as the case ma> be, or, if the proceedings are brought 
against the Secrctar> of State out of such rcacnucs as the Secretara of State maa 
direct 

Tlie prOMsions of this sub section shall appi) with respect to proceedings 
ansing under an\ contract declared hy the terms thereof to be supplemental to anv 
uch contract as is mentioned in those proxistons as the\ applj in relation to the 
contracts so mentioned 

(2) If at the commencement of Part III of this Act anv legal proceedinpo 
are pending in the United Kingdom or m India to xshich the Secretary of State 
in Council is a part) the Sccrctar> of State shall be deemed to be substituted in 
those proceedings for the Sccrctarj of State m Council and the provisions of 
sub section (1) of this section shall appl> in relation to sums ordered to be paid 
and costs or expenses incurred b) the Secretary of State or the Secretary of 
State in Council in or in connection with an\ such proceedings as the> appU in 
relation to sums ordered to be paid in and costs or expenses incurred in or n 
connection with the defence of proceedings brought against the Secretaiy of 
State under the said sub section ( 1 ) 

(3) An) contract made m respect of the affairs of the Federation or a 
ProMnee b) or on behalf of the Secretarj of State after the commencement of 
Part III of this Act ma) provide that any proceedings under that contract shall 
be brought in the United Kingdom by or against the Secretary of State and any 
such proceeding^ maj be brought accordingly and any sum ordered to be paid by 
the Secretar) of State by way of debt damages or costs m any such proceedings 
and an> costs or expenses incurred by the Secretary of State m or m connection 
therewith shall be paid out of the revenues of the Federation or the Province as 
the case may be 

(4) Nothing in this section shall be construed as imposing any liabilit) 
upon the Exchequer of the United Kingdom in respect of any debt damages 
costs or expenses in or in connection with an> proceedings brought or continued 
by or against the Secretary of State by virtue of this section or as derogating from 
the provision's of sub section (1) of the last preceding section 

(5) This section does not applj in relation to contracts or liabilities soleh 
in connection with the affairs of Burma or Aden other than liabilities which are 
by this Act made liabilities of the Federation or to contracts or liabilities for pur 
poses which will after the commencement of Part III of this Act be purposes of 
His Majesty s Representative for the exercise of the functions of the Crown in 
its relations with Indian States 


PART IX 

THE JUDICATURE 
CHAPTER I 


The Federal Court 


200 (1) There shall be a Federal Court consisting of a Chief Justice of 


NOTES 

the mere add t on of the words for Ind a 
m Council does not justify the d sm ssal of 
the appeal as at tl e \ orst it could only be 
construed as a misdescription of tl c respon 
dent 41 P L R 134=1939 Lah 298 An 
appeal is merely a continuation of the pro 
ceedings within the mean ng of sub S (2) 
C C M— 346 


of S 179 Hence if the orig nal suit was 
pend ng at tl e commencement of Act of 
193a lie 1 rovince cannot be impleaded as a 
respon lent m appeal and the onl> respond 
ent I tl ereforc the Secretar> of State \ th 
n tic mean ng of sibS (2) of S to 
40 P I R 9V=m I C 390=193$ Uh 
^5 
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Establishment and con number of other judges as His 

stitution of Federal Court Majesty maj deem necessary, but unless and until an 
address has been presented bj the Federal Legisla 
ture to the Governor General for submission to His Majesty pnjmg for an 
increase m the number of judges, the number of puisne judges shall not exceed 

SIX 

(2) Every judge of the Federal Court shall be appointed by His Majesty 
by warrant under the Royal Sing Manual and shall hold office until he attains 
the age of sixty five years 

ProMded that — 

(а) <a judge may by resignation under his hand addressed to the Go\emor 
General resign his office 

(б) a judge may' be removed from his office by His Majesty by ^\a^^ant 
under the Royal Sign Manual on the ground of misbehaviour or of infirmity of 
mind or body, if the Judicial Committee of the Privy Council, on reference being 
made to them by His Majesty, report that the judge ought on any such ground 
to be removed 

(3) A person shall not be qualified for appointment as a judge of the 
Federal Court unless he — 


(a) has been for at least fi\e \ears a judge of a High Court m Pntish 
India or in a Federated State, 

(i) is a barrister of England or Northern Ireland of at least ten years 
standing or a member of the Faculty of Advocates m Scotland of at least ten 
years standing, or 

(c) has been for at least ten years a pleader of a High Court m British 
India or m a Federated State or of two or more such Courts m succession 
Provided that — 

(i) a person shall not be qualified for appointment as Chief Justice of 
India unless he is or when first appointed to judicial office was, a barrister a 
member of the Faculty of Advocates or a pleader and 

(it) m relation to the Chief Justice of India, for the references m 
graphs (fc) and (c) of this sub section to ten years there shall be substituted 
references to fifteen years 

In computing for the purposes of this sub section the standing of a 
barrister or a member of the Faculty of Advocates or the period during which a 
person has been a pleader any period during which a person has held judicial 
office after he became a barrister a member of the Faculty of Advocates or a 
pleader as the case ma\ be shall be included 


NOTES 

See 200 Section explained — ^The esta 
blishment of a Federal Court is an essential 
element m a Federal Constitution It is 
at once the interpreter and guardian of the 
Constitution and a tribunal for the determi 
nation of disputes between the constituent 
units of the Federation (As to the juris 
diction of the Federal Court and the High 
Courts under the new Act see articles m the 
Madras Law Journal Vol 69 December 
1935 Calcutta Weekly Notes December 
1935 and Januarj 1936 Parts Contem 
porary Law Review November 1935) 

Extracts fjiom the Debates in Pablia 
MENT (SoLicrron Cfneual Par Deb 
Vol 300 No 70 134 135) — It would 
be impossible to ov^erstate the impor 
tance of the Federal Court m the develop 
ment of the constitution But when we are 


considering appointments to a Court th 
first and chief thing is not perhaps so 
the mimmum qualifications as the method o 
appointment That is why it is propose 
that the members of the Federal Court i 
eluding the Chief Justice shall be appo'ot 
by His Majesty which of course 
the advice of the Secretary of State 
Mimstrj in this country who will be n 
responsible to this House for any adv 
ihej give That in our vieu is really ^ 
important thing Whatever ouahficano 
10U put in unless the ° -n 

takes the trouble to appoint the best i 
then no minimum qualifications will a% , 
all At the same time we are 
by what has been said as to the -j 

this Federal Court will be deal off - 
exclusively with what may be called P 
PQnts of law, of great difficulty 
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(I) Tnco person appointed to be a judge of the rcdcral Court shall, 
before he enters upon his ofiice, make and subscribe before the Go\cmor General 
or some pcr<on appointed b\ Inm in oitli according to the form set out in that 
bclnlf in the rourih Schedule to this Act 


201 Tlie judges of the rcdcnl Court shall be entitled to such silanes and 
'Salaries e'e of lud'-c* allowances, including allowances for expenses m res 
■* “ pect of equipment and travelling upon appointment 

and to such rights in respect of leave and pensions, as may from time to time 
1)0 fixed h\ His Majestv in Council 

Provided that neither the salarj of a judge nor his nghts in respect of 
leave of absence or pension shall be varied to liis disadvantage after his appoint- 
ment 


202 If the office of Chief Justice of India becomes vacant, or if the Chief 
Ttmponir, arpo,„tmM IS. by reason of absence or for any other 

of acting Cliicf Justice reason unable to perform the duties of his office, those 
duties shall until some person appointed b} His 
Majesty to the vacant office has entered on the duties thereof, or until the Chief 
Justice has resumed his duties, as the case may be be performed by such one 
of the other Judges of the Court as the Governor General may in his discretion 
appoint for the purpose [i'ee also 3 and 4 Geo 6 Ch 5 Sec 5 tnfra ] 


203 The Tederal Court shall be a Court of record and shall sit m Delhi 

Seal of Federal Coart f V' ."’'Chief 

Justice of India may, with the approval of the 
Governor General, from time to time appoint 


204 (1) Subject to the provisions of this Act, the Federal Court shall to 

, exclusion of any other Court, have an original 
jurisdiction in any dispute between any two or more 
of the following parties, that is to say, the Federation 
any of the Provinces or anj of the Federated States if and in so far as the 
dispute involves any question (whether of law or fact) on which the existence 
or extent ot a legal right depends 

Provided that the said jurisdiction shall not extend to— 

(a) a dispute to which a State is a party unless the dispute — 

(i) concerns the interpretation of this Act or of an Order m Council made 
thereunder, or the extent of the legislative or executive authority vested m the 
Federation by virtue of the Instrument of Accession of that State or 

(u) arises under an agreement made under Part VI of this Act m rela 
tion to the administration in that State of a law of the Federal Legislature or 
otherwise concern some matter with respect to which the Federal Legislature has 
power to make laws for that State or 

(ill) arises under an agreement made after the establishment of the Fede- 
ration with the approval of His Majesty's Representative for the exercise of 
the functions of the Crown in its relations with Indian States, between that 


NOTES 

Sec 201 — As to salaries of Judges sre 
Order in Council 

Sec 204 — ^The section refers to a dispute 
mvohing an> question (whether of law or 
fact) on which the existence or extent of a 
legal right depends 

Extracts ffom the Pabltamentasy 
Debates (Speech of the Solicitor Gene 
ral) — In drafting this clause we have 
followed the recommendation of the Jo nt 
Select Committee We have passed clauses 


which specifically deal with the matter of 
suits being brought against the Provinces 
or the FMcralion But there are manj 
cases to da\ in India — and there will con 
tmue to be such cases when this becomes 
law — m which private individuals have 
nghts against and can sue the Federation 
It would be most oppressive and incon 
venient if any litigant who had a claim 
against the Federation — and it might be 
quite a small claim — had to go up from the 
far end of India to the central place where 
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State and the Federation or a Province, being an agreement uhich expressl) 
provides thtt the said jurisdiction shall extend to such a dispute, 

(b) a dispute arising under any agreement \shich expressl) pro\ndes that 
the said jurisdiction shall not extend to such a dispute 

(2) The Federal Court m the exercise of its original jurisdiction shall 
not pronounce an) judgment other than a declarator) judgment 


NOTES 

the Federal Court will -ut to prosecute lus 
claim It would be reparded as the greatest 
possible injustice in India and indeed I 
think It would have manifold great incon 
veniences It would seem quite iinnecessar> 
in what I ma> call ordinary cases But >ou 
ma> get cases where there is some question 
as to whether legislation is or is not tillra 
iires We believe that the ri^ht and best 
procedure in that case is tliL procedure 
under the Bill Let it go first to the local 
Court Let it be sifted and dealt with 
there, and let it go from there to the 
Federal Court which is after all the final 
Court of appeal in some cases • • • • 

As regards constitutional questions the case 
will be dealt with in the ordinarj wa> first 
by the local Court and if there is an% 
doubt about it and it seems a proper case 
for appeal it will be taken on appeal to the 
Federal Court which will have the adiant 
age of having in this difficult matter the 
judgment of the first Court before it For 
these reasons we believe that the scheme of 
the Bill under which original and exclusive 
jurisdiction is confined to disputes between 
units of the new constitution i> better than 
the scheme proposed by my Hon and leam 
ed Friend (Pari !beb Vot 300 Part 
70 1st April 193S cols 140 142 ) 

Per Sulavnan J —The term legal 
right used m S 204 obviously means 
right recognised bj law and capable of being 
enforced by the power of a State but not 
necessarily in a Court of law It is a right 
of a party recognized and protected by a 
rule of law the violation of which would be 
a legal wrong done to his interest and respect 
for which IS a legal duty even though no 
action may actually he The mere fact that 
under the previous Act the Provincial 
Governments were subordinate admmistra 
tions under the control of the Central Gov 
emment and could only have made a repre 
sentation to the Governor General m Council 
or the Secretary of State would not be suffi 
cient m itself for holding that the former 
could not possibly possess any legal rights 
at all against the Central Government even 
in respect of rights conferred upon them by 
the provisions of the Act or the rules made 
thereunder If a legal right existed under 
the old Act S 204 of the new Act would 
not be inapplicable merely because the right 
related to an earlier period 50 L W 209 
=2 Fed L J 123=1939 F C 58=(1939) 2 
M L J (Supp^) 1 The United Provinces 
instituted m the Federal Court a suit against 
the Central Government represented by the 


Goiemor General m Council for a deck 
ratinn that S 106 (c) of the Cantonments 
Act (11 of 1924) was iillra ttres the then 
Indian Legislature that all fines imposed and 
realised by Criminal Courts for offences 
committed within the cantonment area 
should be credited lo the provincial rei 
nues and that the plaintiffs yverc , 

recoser and adjust all such sums 
credited to the cantonment funds since iv 
HeW that the dispute with regard to tne 
laliditj of S 106 (f) of the Cknlonmens 
Act invohcd a question on which the er 
tence of a legal right depended within 
meaning of S 2M (1) of the Govemmen 
of India Act 1935 notwithstanding the «« 
that before the Act of 1935 the 
could not have sued the Centr^ 5 ®'^^nurt 
m any Court of law and the Federa 
had therefore jurisdiction to entettai 
suit (1939) 2 M L J (SupP ) J „ 
Sec 205 SuBSTAtmsL 
Law'' —(See notes under 
Code S no Sft^rc J S 205 deals 
the appellate jurisdicUon of the re° 
Court m appeals frU High Co^ts J 
British India It is to be jJree 

an appeal will lie from any judgment . 
or final order of a High Court if the ^ l 
Court certifies that the case involves a 
stantial question of law as to the in‘“P 
tion of this Act or any Order m 
made thereunder [Cl 
to the Privy Council are ip 

the Code of Civil Procedure Ss 5 

Extracts from Parliamentarv jj 

(The SoLiatOR General) — This . ^ 
deals with the appellate jurisdiction ^ 
Federal Court and provides that if . ,jjn 
in the High Court it appears that a * jjj 
tial question of law involving an 
tion either of this Act or anv U « 
Council made under it arises , f the 

a right of appeal to the Federal Cou 
High Court certifies that such a qu nause 
law arises The second part of ^ne 
says that a person can appeal on tnai B 
once he has got his certificate i 
be other grounds in the case ano 
are proper grounds for appeal Hause 

given *• The mam purpose ott 5 

IS lo ensure that appeals which mv j- ' 
tions of the interpretation of tne j,g 

tion shall go to a liigher Court jq 

in the Clause affects the right of PP 
the Privy Council m cases clause 

clause If cases fall within ©f 

which involve matters of go to 

the constitution parties will nave , “ ji,cr 
the Federal Court Th?rc i* ? 
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205 (1) An -ippcil shill lie to the Federal Court from any judgment, 

decree or finil order of i High Court m British India 
Arpellaic jurudction of jf the High Court certifies that the cisc invohcs i 
Co»m mTln’ question of hw is to the mtcrpretation of 

tish India ^*’'5 Order in Council made thereunder, 

and It shall be the dutj of ever) High Court m 
Bntish India to consider m c\crj case whether or not an) such question is 
imohcd and of its own motion to gt\e or to withhold a certificate accordingly 

(2) WTiere such i certificate is given an) pirt) m the case ma) appeal 
to the Fcdenl Court on the ground that im such question is aforesaid has been 
wrongl) decided and on an) ground on which that part) could have appealed 

NOILS the legislature (ltd not contemplate an ap 

right of appeal from the Federal Court to f>eal against a decision not based on a point 


the Pm? Council in a later clause (Pari 
Deb 1st April I93a Vol 300 part “0 
p 147 ) 

Sec 205 (1) CovsTSuenov — Jui>c 

WENT BECFEE 0* HSAL OROCB" — MtAMSO — 


of law arising under the Government of 
India Act 1 L R (1941) Bom 401=4 
r L J (H C ) 344=43 Bom L R 490= 
1941 Bom 24a (F B ) 

Involves a susstantial question or 


Fetoial Court — juRisoicnov in criuinal law rrc — Meaning of — It cannot be said 

MATTERS — Ctejer C J — The Federal Court that a case tnvolvct a s^ibsiMtial gtlejtvon 

has jurisdiction in cimI as welt as in criminal of law as to the interpretation of the Act 

matters The words judgment, decree or under when the actual decision does not 

final order ought to recene no narrow determine anj such question but m certain 

interpretat on 1939 F C 43=(1939) 2 M events such a question might arise in the 

L J (Supp ) 23 Sulawtai\ 1 — It may be Federal Court The mere poss bility of 

assumed that the words judgment or final some such question of Ian arising m a re 

order" m S 2t)o (1) of the Goernment of mole contingenc> cannot be enough to justify 

India Act applj to criminal cases as well the granting of a certificate When a man 

but an order of the High Court directing the has been acquitted by two Courts m criminal 

re hearing of a crim nal appeal b> the case the High Court before giving 

Sessions Court is not judgment within leave to appeal against his acquittal to a 

the meaning of tie section (1939) 2 M third Court must find a clear indication in 

L J (Supp ) 23 Varadoiliartcr J — S 20a the statute that it i$ jt$ duty to give such 

of the Government of India Act, is not m leave I L R (1941) Bom 401=4 F L 

terms limited to civil cases and the word J (H C ) 344=43 Bom L R 49fel941 

judgment is comprehensive enough to Bom 245 (F B ) An order b> a single 

include a judgment pronounced in a criminal Judge of the High Court dismissing a Civil 

case I L R (1940) Lah 400=50 L W Revision Petition is a final order and when 

90=43 C W N (F C R ) S0=2 Fed the Judge has passed a final judgment and 

L/ 153=1939 FC 43=(1939) 2 M certified that a substantial quest on of law 

L J (Supp ) 23 See alio 20 Fat L as to the interpretation of the Government 

T 473=1939 F C 74=(1939) 2 M L J of India Act is involved under S 20o (I) 

(Supp ) 45 of the Act an appeal to the Federal Court 

CERTincATE WHEN CAN BE GIVEN — Ac IS Competent and must be admitted 52 L 


cording to S 203 (1) a certificate can be W 240=1940 M W N 849=1940 Mad 
given only when a substantial question of 890=(1940) 2 M L J 170 An order 


law as to the interpretation of the Govern 
raent of India Act 1915 or an> order in 
council made thereunder is involved 1940 


made by the High Court under S 433 
Cr P Code merely answering a question 
raised b> a presidency magistrate in a re 


A W R (C C ) 250=1940 OWN 491= ference under S 432 Cr P Code and 

1940 Oudh 382=15 Luck 740 Wliere the expressing opinion on a point of law is not 

High Court refuses to interfere under a final order within the meaning of S 205 

S IIS C P Code and S 224 of the Gov of the Government of India Act against 

emment of India Act with the order of a which a right of appeal to the Federal Court 


trial Court refusing to decide the quest on of 


be claimed I L R (1941) Bom 401 


a prel minary issue it is not e=4 F L J (H C ) 344=43 Bom L R 496 


a fit case to be certified under the Govern 
ment of India Act as no question of inter 


=1941 Bom 243 (F B ) I L R (1939) 
2 C^l 411=69 C L J 599=43 C \\ N 


prctation of S 224 was involved It is 930=1939 Cal 529 (SB) Tie notifi 

not the function of the High Court inder cation or order of the Foreign Political 

S 224 to interfere with jud cial orders of Department of the Government of India 

the Subordinate Courts 1938 A L J 911 No 34-1 B dated 14 1 1937 cannot be re 


Sec 205 (2) Coi 

APPEAL UNDER —The 


=1938*^ A W R (H C ) 624=1938 All garded as an order made under the Govern 

ment of India Act 1933 The construction 
Construction — Rirui of of the said order cannot be said to be a 
The word ng of sub S substantial point of law as to the interpreta 


(2) of S 2 O 3 must be taken to indicate that tion of the Act or of anj order m Cinincil 
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without special leave to His Majest> m Onincil if no such certificate had been 
given and with the leave of the Federal Court, on an) other ground, and no direct 
appeal shall he to His Majestj m Council, either with or vMthout special leave ^ 


NOTES 

made under the Act within the meaning of 
S 203 (1) of the Act so ns to justify the 
grant of a certificate bj the High Court 
though the ca«c as such might involve a 
difficult and substantial point of law in 
general 1939 P W N 8a8=21 Pat L T 
252=1940 Pnt 109 Per ^u/uumom J — 
The word ‘judgment docs not include ever> 
order Similarlj, decree must involve a 
determination of the rights of the parties 
The order of the High Court dismissing the 
appeal from the lower Courts order refusing 
to fix the valuation or to specify a portion 
of the mortgaged property m the procla 
mation of sale is neither a judgment, decree 
nor a final order within the meaning of 
S 205 (1) of the Act No appeal therefore 
lies to the Federal Court 2 F L J 183_ 
43 C W N (F C R ) 193=1939 F C 74 
s={1939) 2 MLJ (Supp ) 45 
Jurisdiction or Feoebal Court — Certi 
F icATE OF High 0>urt— If cosmov 

perclcent —The certificate of the High 
Court that the case involves a sub 
stantial question of law as to the mt^preta 
tion of the Act or anj Order m Council 
made thereunder is a condition p«cedent to 
the exercise of jurisdiction by the Federal 
Court altlough if the certificate has once 
been given the case is at large and the 
applicant is not necessarily restricted m 
arguing his appeal to what may be called 
the constitutional issue But until the certi 
ficate has been granted the Federal Court 
cannot entertain the case at all 1938 O 
W N 1251=1938 F C I , 
CcRTincATioN— D uty of Hrcii CbunT— 
Nature of —It is a well settled general rule 
that an absolute enactment must be obejeo 
or fulfilled exactly, but it is 3 

directory enactment be obejed or fulhllea 
substantially It is sufficient if the plain 
object of the directory provision is carried 
out The duty imposed by S 205 on the 
High Court to consider in every case decid 
ed by it and to certify or withhold certin 
cation that the case involves a substantial 
question of law as to the interpretation of 
the Act or any Order in Coincil pawed 
under it is onlj directory as distinguished 
from being absolute or mandatory and 
only in a case where there is reasonable 
ground for thinking that the question of law 
as to interpretation mentioned in S 205 may 
le involved ILR (1940) Lali 683— 
67 I A 464=(194l) 1 M L J 130=52 L 
W 926=1940 PC 230 (P C ) 

EfVECT of THE AlSCNCE OF CERTIFICATE 

S 263 imposes on the H gh Court the du^ 
of considering and determ ning in every 
case as part of its judgment decree or final 
order the giving or withhold iig of the 
cert ficate On such determination the 
jurisdiction to entertain an appeal from 
^ such judgment decree or final order depends 


and manifestly such determination whether 
It involves the granting or withholding of a 
certificate should be recorded not only for 
the information of the parties Tut aho for 
the certification of the Judicial Committee 
of tlic Privv Council arcl the Federal CoJrt 
as to their jurisdiction to entertain an appeal 
67 I A M=I L R (1940) 1 Cal 
1940 A I J 60=51 t \V 93=44 C V\ b 
347=42 Bom L R 345=1940 P C Ifc 
(1940) 1 11 L ; 64 (P C ) 
question is one of a discretion of the n gn 
Court the Federal Court will not in appeal 
interfere with the wav in which the discre 
tion was exercised or not exercise unless 
It appears that the High Court did not ap^ 
its mind at all to the question, or acteo 
capriciously or m disregard of any if?* 
principle or was influenced by some ex 
trancous considerations wrong in law, an 
if there is no legal objection to the way “* 
which discretion has or has not been eve 
cised bj the High Court the Federal Cou 
would net in appeal substitute its 
cretion to that of the High Court J f 
L J 46=44 C \V N (F K ) 21=12 V , 

J 165=1940 F C 20=(1940) 1 M J-/, 
(Supp ) 14 No appeal lies to the Fede 
Court in the absence of tlie certificate PJ 
enbed in S 205 of the Government of In 
Act and the refusal of a High Court to 
grant a certificate cannot be QUf*tioneu ' 
the Federal Court nor can the f*®*, j 
which prompted the refusal be invests® 
by it Even when the refusal of thf f, 
ficate IS alleged to be perverse and ^ 
ous and inspired by wicked or iwpr°P j 
motives and assuming tliat the High 
has by refusing to grant a certificate ae 
lately deprived the Federal Court , 
jurisdiction which Parliament has fntru 
to it and IS therefore guilty of , i,,s 
of the Federal Court the Federal Couf 
no jurisdiction to interfere The jur* . 
tiort of the Federal Court is 
statute and cannot be extended by a J, 
Court acting even perversely or 
ui vvidiholding the certificate The . 
cannot do indirectly what it earn _j 
directly The Federal Court cannot 
to the proposition that proceedings W 
ol contempt can eter be tlie 
remedy against a High Court even h 
acted perversely or maliciously /p 

3=4 r L J 33= (1942) 1 ML J 74^ 
C ) A certificate under S 203 is a * 
sary condition precedent to all app 
the Federal Court and if the HS 
refuses to grant a certificate it is gjons 
the Federal Court to enquire into tie ^ 

for the refusal against which r j 

to that Court 185 I C J 

408=44 C W N (F R ) 17=3 "3 ^ 

(P 4 ) 12=1940 F C 4 Where the H 
Court has refused to grant a 
tinder S 20a (1) the Federal Court has 
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206 (1) The Tcdcnl Leg.shturc nia> b> Act provide that in such civil 

„ , T- , , t •■*5 *”■*> ^ specified m the Act, an aoncal shill 

jjinsdiction order of a High Court in British India without 

nnj such ccmricilc as aforesiid, but no apncil shall 
he under anv «uch Act unless — 


XOTES 

inherent jiiri«fliction to Rrant *pcci3l leave 
to appcil The Fedenl Court hcinR a 
sntutorv Court its jun‘diction must le 
collected from the terms of the statute which 
created it and there is nothmR m the stitutc 
which Rives the Court power to entertain an 
ipphcation for «pecial leave to appeal 49 
L \V 570=20 Pat L T 2M=1939 P 
\V N 203=2 Fed L J 121=1939 F C 
42 Tliough evcr> Court of superior juris 
diction no doubt possesses inherent powers 
for certain purposes there is no authoritj 
for the proposition that a Court b> the 
exercise of anj inherent powers can extend 
Its appellate jurisdiction or increase its 
revisiorLil authoritj over other Courts The 
concluding words of S 203 (1) which im 
pose a dut\ on everv High Court to con 
stder in each case whether or not a sub 
stantial question of law as to the mterpretn 
tion of th» Act or of nn> Order in Council 
made thereunder is involved and of its 
own motion to Rive or to withhold a certifi 
cate accordinRlv' ma\ reasonablj be con 
strticd IS giving the Hi^h Court the last 
word in the matter so far as this Section 
IS concerned and as there is no statutorj 
powers of revision or superintendence 
possess'd bj the Federal Court tike those 
possessed b\ the High Court under S 224 
Government of India \ct or S 115 C P 
Code the Federal Court cannot entertain m 
exercise of its inherent power an application 
for revision of an order of a High Court 
refusing to grant a certificate under S 205 
(1) 1938 O W N 1251=1938 F C I 

A litigant who apart from S 205 would 
have a right of appeal to the Privj Council 
IS not deprived of that right by the refusal 
of the High Court to grant a certificate 
S 203 (2) only applies where a certificate 
IS given and has no application to a case 
where it has been refused 1938 OWN 
1251=1938 F C 1 The object of S 205 
is to ensure that m ever) proceeding where 
a judgment decree or final order is made 
by any High Court in British India which 
mvolves a substantial question of law as to 
the interpretation of the Act or anj Order 
in Council made thereunder the appeal if 
an> that is the direct appeal shall he to the 
Federal Court The word direct used 
because S 203 makes provision for an appeal 
in such a case on certain conditions from 
a decision of the Federal Court to His 
Majest} m Council S 203 does not provide 
for a case where no certificate is given, 
however plain it mav be that it ought to 
have been given There is no provision* 
express or implied taking awav from His 
Majestj in Council the right to entertain a 


Jircet appea .ucl. ca!c and o /or/, on 
there I, not nns lakina anay the right of 
J.rcct appeal to Hi, Ma/esl> m Counc.l 
1 case where no substantial question of law 
specifi^ m S 205 could by an> reasonable 
possibihtj arise There is no condition 
precedent imposed on an appeal to His 
Majest) in Council in the absence of a 
certificate The failure of the High Court 
to ccrtifj or withhold certification may be 

uiamabie but third parties have nothing to 
do vvith that \Vhcre in the absence of a 
certificate it appears to the Board on an 
appeal that there is ground for thinking 
that there is a matter for the consideration 
pi the High Court and that they ought to 
have given or to have withheld a certificate 
the Board ought to decline to hear tlie ao 
peal until the High Court have had an op 
^rtunitj of doing one or the ether 67 
I A 464=52 L W 926=(I941) I M L T 
130=1940 P C 230 (P C ) ^ ^ J 

Case iwolvinc valipity of certain Act 
—Act subsecuestly refevled and be 

EVACTEP— CeRTIFICATT DOES NOT BECOME 

iNFRucruous— JuRisDiaiON OP Federal 

TO HEAR OTHER GROUND ZXlSTINf 72 

f ^ 1 II I. j 

^ nc/o (0 that the certificate did 
not become v oid and inoperative owing 
to the fact that after the granting 
of the certificate the Act of 1938 
had been repealed and replaced by a 
new Act and the appellant was therefore 
entitled to maintain the appeal (ii) that 
m the circumstances the appellant could not 
be tied down to the grounds mentioned m 
his application to the High Court for admit 
ting the appeal in any event the Federal 
Court had ample power to grant leave for 
taking such a ground under S 205 (2) of 
the Constitution Act (m) that the appellant 
was entitled to the benefit of the Act of 

1939 even thogh it was passed only after the 
decision of the High Court 71 C L J 
557=44 C W N (F R ) 1=3 F L T 27= 

1940 F C 10=(1940) 1 M L J (Supp ) 1 
The High Court has no power cither under 
S 152 C P Code or in the exercise of 
inherent powers to vacate or alter a certifi 
cate whidi was correct at the time when it 
was made or given because of the happen 
uig of some subsequent event 52 L W 
127=44 C W N (F R ) 18=72 C L J 
174=3 F L J 58=1940 F C 7=(1940) 1 
M L J (Supp ) 23 

Sec 206 EvLARfXMENT OF Appellate 
JuRiSTOcnoN — B) S 206 of the Act power 
IS given to the Federal Legislature where 
the sanction of the Governor General for 
the introduction of the measure has lieen 
obtamed to provide bj Act that, in such 
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(o) the amount or value of the subject-matter of the dispute m the Court 
of first instance and still in dispute on appeal was and is not less than fiftj 
thousand rupees or such other sum, not less than fifteen thousand rupees, as maj 
be specified by the Act, or the judgment, decree or final order m\ohes directl} or 
indirectly some claim or question respecting property of the like amount or 
value , or 


(6) the Federal Court gives special leave to appeal 
(2) If the Federal Legislature makes such provision as is mentioned in 
the last preceding sub section, consequential provision ma) also be made by Act 
of the Federal Legislature for the alMlition tn whole or m part of direct appeals 
m civil cases from High Courts m British India to His Majesty in Counal, 
either with or without special leave 


(3) A Bill or amendment for any of the purposes specified m this section 
shall not be introduced into, or moved in, either Chamber of the Federal Legis 
lature without the previous sanction of the Governor-General m his discretion 


NOTES 

Civii cases as may be specified tlierein, an 
appeal shall lie to the Federal Court from a 
judgment decree, or final order of a High 
Court m British India vilhout any ccrufi 
cate No appeal hoive\er, is to he under 
anj such Act unless— (a) the amount or 
value of the subject matter of the dispute 
m the Court of first inslance and still m 
dispute on appeal ^^as and is not less than 
fiftj thousand rupees or such other sum not 
less than fifteen thousand rupees as may be 
specified by the Act or the judgment decree 
or final order involves directly or indirectlj 
some claim or question respecting property 
of the like amount or value or (b) the 
Federal Court gives special leave to appeal 
If the Federal Legislature thus enlarges the 
appellate jurisdiction of the Federal Court 
consequential provision may also be made 
for the abolition in whole or in part of direct 
appellate jurisdiction of the Federal Court 
to the Privy Council either with or with 
out special leave The provision for the 
enlargement of the appellate jurisdiction of 
the Federal Court takes the place of the 
proposal contained in the White Paper for 
the establishment of a separate Supreme 
Court to hear appeals from the Provinaal 
High Courts The Joint Select Committee 
were not for the adoption of this proposal 
They said A Supreme Court of this 
kind would be independent of and in no 
sense subordinate to the Federal Court, 
but It would be impossible to avoid a certain 
overlapping of jurisdiction owing to the 
difficultj of determining m particular cases 
whether or not a constitutional issue was 
raised by a case under appeal This might 
involve the two Courts m undigfnified and 
verj undesirable disputes In the event of 
the appellate jurisdiction of the Federal 
Court being enlarged the Tomt Select Com 
mittee assumed that the Court would sit m 
two Qiambers the first dealing with federal 
cases and the second with appeals from the 
High Courts S 214 accordingly enacts 
at if the Federal Legislature makes provi 
Sion for enlarging the appellate jurisdiction 


of the Court, the rules shall provide for the 
constitulion of a special division of the 
Court for the purpose of deciding all cases 
which would have been within the 
lion of the Court even if its jurisdiction wd 
not been so enlarged (S 214 mfra } 

^TRACTS ntO'I THE PaRI.IANENT«« 
Debates (The Solicttor General) — 
right of appeal from one Court to anotne 
IS not a privilege which the neb 
particularlj value The amounts "b'eh 
only rough and ready are a measure of w® 
importance of the case The figutw 4 
arbitrary, but the idea of an amount as a 
criterion for tlie right of appeal auMW 
exists m respect of appeals in India 
think that these figures are tbe pw 
figures to put in the Clause • • ” * ” 
involves a large sum of money it is ob' 
ly a case of importance to litigants *•. 
also true to say that cases which 
only small sums of money are much beu 
settled in one Court without two or mo 
rights of appeal That is in the interest 
all It is better to have justice 
administered m one Court rather than to 
dragged from one Court to another i . 
not think anjbody need be shocked at 
fact that a sum of money is m issue as 
convenient, rough and ready test i‘ 

IS any case mvolving special circumstanc 
it would be one in which the Courts m 
exercise of their discretion would 
appeal under paragraph (b) With rega 
to sub S (2) the Federal Legislature 
give a right of appeal in certain classes 
cases from the High Court to tbe Fed 
Court Obviouslj if jou do tliat > 
cannot have a double right of appeal ^ . 
party cannot be going to the Federal i-o 
and also to the Priv> Council m the sa 
class of case The right of app^l 
Privy Council is safe guarded to this ex 
that an appeal may be brought to 
Majesty in Council from a d^ision ot 
Federal Court by leave of the Fcdeml C 
or of His Majesty in Council (b> ^ ' 

At present in certain classes of cases t 
IS an appeal as of right from the 
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Appellate jiiri<cliction of 
Fcdcnl Cinirt m ai''nh 
from HirIi Court* m lelc 
rated ^tatc* 


207 (1) An npjml 'Inll he to the 1 cilcnl Court !rom a High Court in a 

rcdcrilcd StTtc on the ground tint a question of law 
has l)ccn wrongl) decided being a question which con- 
Ci.rn:> the iriterjirctTliofi of this Act or of an Order in 
Council nnde llicrcundcr or the extent of the Icgis 
luivc or tvceiilnc auihorjte \ested in the I ederation 
b\ \irtiie of the Instrument of Accession of tint Stale, or arises under an agree- 
incnt made under Part of this Act in relation to the administration in that 
State ot a law of the Pcdcral I cgiehtiirc 

(2) An appeal under tins sctiioii slnll be b\ w i\ of special case to be 
stated for tlie opinion of the r«leral Cmirt bi the High Court, and the I ederal 
Court nna require a case In be so staled, and nn\ return anj case so stated 
m order that further facts max l>e stalcti therein 


Appeals to Hi< 203 Anappci! nn> be brought to Hts Majesty 

m Council m Council from a decision of the i ederal Court — 

{(?) from am judgment of the I ederal Court given in the exercise of its 
original jurisdiction in an\ dispute which concerns the interpretation of this Act 
or of an Order in Council made thereunder or the extent of the legislative or 
exccutixc authoritj vested in the 1 ederation b) virtue of the Instrument of 
Accession of anj State, or arises under an agreement nnde under Part VI of 
this Act 111 relition to the admimsiration m anv State of a law of the Pederal 
Legislature without Icive and 

(h) in an) other case b> leave ot the I etlcral Court or of His Majest) m 
Council 


NOTr<? 

Court That appeal woull le to ihc Id 
rat Court an 1 lie funltr appeal ir m the 
Fetlcral Court to the Pnw Co kiI wouU 
be bv leave either of the I e<lrral Cturt it elf 
or of the Pnw Council (Par! Deb 1 t 
^pnl 19J5 Vol 300 Part 70 pp f40 lal) 
Sec 207 —Under this section an appeal 
will lie to the Federal Court from a Hi"h 
Court m 3 Federated Stale b» wav of special 
case to be <tatc<l for the opinion of the 
Federal Court on the ground that a viue tion 
of law has been wronglv decided SucI 
question must be one whtch — 

(i) concerns the mlerpretalion of the Act 
or of an Order in Council male ihcTcunler 

concerns the extent of tie leRslatne 
or executive authont) vested m tic lelera 
tion bv virtue of the mstruincni of accession 
of that State or 

(m) arises under an ajirccinent made un 
der Part VI of the Act (Part \ I deals with 
administrative relauoiis between Federation 
Provinces an 1 States] in relation to the 
Administration vn that State of a law of the 
Federal Legislature 

See 208 — S IIO preserves the preroga 
live right of the Crown to grant special leave 
to appeal from anv Court But the Select 
Commillte !“'<i " ' roral out 

that the jurisdiction of the I r»v> Council in 
relation to tl e Slates « .11 be bated upon the 
eolunlat) net ol the Unices ti.e.mehes . e 
tl.e.r .nslrnmeol ot lece.tion Tlieir Lord 
slops do not eenerallj adt.se Her Majesl) to 
exercse bee pterogat.te bt adn,ilt.og Jo 
ISeal to Her Maiestj .n Council front the 
C.CM-S17 


St I reine Court of ihe Dominions save where 
t! t case i of gravil> involving matter of 
publii interest or some important question of 
jaw or vlTectmg properl) of considerable 
anioiini or wliere the case is otherwise of 
some public importance or of a ver> sub 
sfantiai character See also Cterquf v 
l/iirri) (1903) A C 521 47 B 724 (P C ) 
See 208 (b) Leave to appeal to Pjuvy 
CoLsciL — Or.vntis( o> — PsiNCiPix — The 
federal Conn wih not le di^osed to grant 
have to nppeal to the Pn\> (Council save m 
caves of real imporiancc cases which are 
likelv to affect a large number of interests 
licreafter or casts in which difficult ques 
(ions of law are involved Leave to appeal 
was refu ed in a case where the decision of 
the Court dealt onlj with the scaling dovvn 
of decrees obtained before the Madras 
Agricultural Relief Act came into force on 
the groun I tJ at tJ e number of such decrees 
mil l nccessarilv be small and that there 
could be no addition to their number 73 
C L J 429=34 L W 61=45 C \V N (F 
R ) 96=4 r L J 16=1941 F C 69= 
(1941) 2 M L J 33 \VTien dealing with 
an application for leave to appeal to the 
Prii) Council, the Federal Court must be 
satisfied that the matter js one of import 
ance and that there is reall) a substantia] 
question to be determined The Federal 
Court held that it was unable to hold that 
llcre was room for such serious doubt on 
the point as to whether S 292 of the Cons 
titutKMv Act deprived tie Legislatures m 
India of the power to legislate with rctros 
pective effect as to justifj it m holduig that 
Uiat was a substantial question on whidt 
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209 (1) The Tederal Court shall, where it allows an appeal, remit the 

Foim of judgment on to the Court from which the appeal was brought 
decliratjon as to the judgment, decree or order 
order aonpnlfvt irr-s * '^htch is to be substituted for the judgment, decree or 

give effect to r u which the appeni was brought shall 

give eiiect to the decision of the Federal Court 


costs Federal ^urt upon any appeal makes any order as to the 

the costs m U as soon as the amount of 

sum to thf' Ton ^ ** ascertained, transmit its order for the paj-ment of that 

effect to the order appeal was brought and that Court shall gi\e 


mav thmt to such terms or conditions as it 

the^Coiirt a stay of execution in an> case under appeal to 

cordingly’ ^ ^ ^ Clearing of the .appeal, and execution shall be stajedac 


Enforcement of decrees 
and orders of Federal Court 
and orders as to discovery 
etc 


210 (1) All authorities, civil and judicial 

throughout the Federation, shall act in aid of the 
Federal Court 


c* * Federal Court shall, as respects British India and the Federated 

btates, have power to make any order for the purpose of secunng the attend 
ance of any person, the discovery or production of any documents, or the inves 
j punishment of any contempt of Court, which any High Court in Bn 
tish India has power to make as respects the territory within its junsdiction, and 
any such orders, and any orders of the Federal Court as to the costs of and 
incidental to any proceedings therein, shall be enforceable by all Courts and 
authorities in every part of British India or of any Federated State as if they 
were orders duly made by the highest Court exercising civil or criminal junsdic 
tron, as the case may be, in that part 
(3) Nothing in this section — 


NOTES 

leave to appeal to Privy Counci! was to be 
granted The Court further held that it 
could not be said that any decision to be 
obtained from their Lordships of the Privy 
Council if this appeal was to be permitted 
to go to them ^vas likely to have a mate 
rial bearing upon future litigation 73 C 
L J 431=45 C W N (F R ) 90=1941 
F C 70 Unless special circumstances are 
shown which would justify the grant of 
leave to appeal to the Privy Council the 
Federal Court will not ordinarily grant such 
leave 1939 O L R 416=2 Fed L J 206 
=1939 M W N 616 See also 71 CL J 
390 

Sec 209 ReMissioN or case to High 
CousT — Powers of Federal Court — ^The 
Federal Court m the exercise of its appel 
late jurisdiction can remit under Ss 205 
and 209 (1) a case to the High Court with 
a declaration that there shall be substituted 
for the judgment, decree or order of the 
High Court a judgment decree or order 
which recognizes the state of the law which 
comes mto force while the appeal to Fcde 
ral Court is pending without discussing the 
law as it existed at the time when the High 
Court had seisin of the case 2 F L J 
183=43 C W N (F C R ) 193=1939 F 
C 74=(l939) 2 M L J (Supp ) 45 


212 —mere Ibe Frii- 
ral Court allows an appeal it is to remit tie 
fne Court from which the appeal V’ 
TT, ® declaration as to the lU*!? 

which is to be substi 
„ 1 J judgment decree or order ap* 

pealed against The Court from which the 
appeal was brought is to give effect to ^e 
71 ?*!?” Federal Court Under S 

^iw all authorities civi] and judicial ihrougn 
. ^deration are to act in aid of the 
hedcra! Court fCl (1) ] S 212 pro 
vides that the law declared by the Federal 
judgment of the Privy 
Lo^cil shall so far as applicable be recog 
nised as binding on all Courts m British 
J* to be binding m any 

■f, ^r^ted State so far as respects the ap 
plication and interpretation of this Act or 
o^er Order m Council thereunder or 
ajW other matter with respect to which the 
rederal Legislature has power to make laws 
an relation to the State 

210 (2) Scope and effect of— 

jywsDicnoN OF Federal Cotnrr in con 
TEMPT — S 210 (2) confers powers not 
jP^^'otion and unless m any given case 
tne Court has jurisdiction it has no powers 
to exercise The Federal Court as Court 
ot record has all the powers belonging to 
such a Court including the power to punish 
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lion ( 

■■ipptllalc jurisdicln)n'onhc°Fcdcral Srt°"'‘‘ ” “'argingVhe 

211. mere in any case Ihc Federal Court require a sne. i 
Lelters ot pequest It, or re-stated by. or remit a 033^10 f '' ‘f 

rrierated Stales. stay of excention in a case fron? ?h,1r r 

judicial authorities in a FticZ1i'^sS^\h7rT'7 of featiiVr 
of request in that behalf to 'S' ff" rause letters 

shall cause such communication to be made to the H-l, r *= K“'rr 

«>' circumstances may r^L^ ® 

212 The law declared by the Federal cSr nnri K 

Uw declared by Federal f"Y f>“"ril shall, so far as^apK!|Te"reco»'m' 

g’K."/a ■“ fn''B“iX';fdia:-a“„t f'fa'r S"”"* ^ ftl' 

Council thereunder or anj mrtter^vHh"^e^S“^vhrth'’t'L^F d”"^ IT 
has ^ner •» make laws in relation to the State, in any FederSed'si.^'®'*"''' 
^ 13 . ( 1 ) If at any time it appears to the Govemor-Genpr->t ^ 

Power of Governor- suchTnaf “"'T' f' orise^ vvhich“?s‘S 

geaem. to coaso.t Federal :^^^enrtTXl„1hT?prrorriX^^^^^ 

that Court for consideration and me”iuJl may “7t'e“" 

think fit, report to the Governor-Gener^ therTon ’ bearing as they 


, NOTES 

for contempt of itself, and S. 210 (2) does 
no more than give it the same machinery 
for making that power effective as the High 
Courts themselves possess 4 F L r rv- 
55 L.W. 3=1942 M W N. 4S=ra942Y7 
M L.J. 74 (F C.), I 

Sec 212: Section explained —"Wliat 
this says first IS "that the law de 

clared by the Federal Court and by any 
judgment of the Privy Council shall so far 
as applicable be recopiscd as binding oi 
and Shall be followed by all Courts m Bn- 
tish India " That is an obvious and neces- 
Miy provision, because these arc superior 
Courts and their decisions must be followed 
Md recognised by lower Courts So far as 
the Indian States are concerned it provides 
that any decision of the Federal Court and 
the Privy Council, "so far as respects the 
application and interpretation of this Act 
or any Order in Council thereunder or any 
matter with respect to which the Federal 
Legislature has power to make laws m re- 
lation to the State,’— In those cases the de- 
cision shall be recognised as binding and 
followed by the Courts of the Federated 
State. (Pari Deb , Vol. 300. No 71 
2nd April, 1935, Col. 209, Speech of the 
Solicitor-General.) 

Sec. 213: Section Explained. ^"This 

section deals simply with the power of the 
Governor-General to refer any question of 
law, on which he thinks it desirable to ob- 


PnS 'cou'na'r^cr." ’'(Kf “X 

re^i^ judicial Committee Act 1633 ) In 
certain circumstances ‘may’’ and "shall" ar- 
imer-changeablc expressions "May* 

d«„b'{ - 

vison mmd.clion of Ihe Fedtral Court 
analogous to that possessed hv ft. ^ 

Council under S 4 of th^ r„S'^ f',- 

,V?ay'Vei;’';;Vr’'“ ““ 

opinion any matters' sSa'S^er £' 'h15 

tee'Sr&iSSn''^ “■* S-mtSl- 

S'3ert.”Sfo'f 

Court at the Hague. A, t' 
the practice and desirability of CourtV tnv 
opinions m advance of actual Iitigafon 
between parties "Judicial PreiedS 
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209 (1) The Federal Court shill, where it allows an appeal, remit tie 

Form of judgment on Cburt from which the appeal was brought 

appeal With a declaration as to the judgment, decree or order 

. , , which IS to be substituted for the judgment, decree or 

order appealed against, and the Court from which the appeal was brought shall 
give effect to the decision of the Federal Court 

p) Where the Federal Court upon an> appeal makes any order as to the 
costs of the proceedings in the Federal Court, it shall, as soon as the amount of 
the costs to be paid is ascertained, transmit its order for the pajunent of that 
sum to the Court from which the appeal was brought and that Court shall give 
effect to the order 

(3) The Federal Court may, subject to such terms or conditions as it 
may think fit to impose, order a stay of execution in any case under appeal to 
the Court, pending the hearing of the appeal and execution shall be stajedac 
cordingly 


Enforcement of decrees 
and orders of Federal Court 
and orders as to discovery, 
etc 


210 (1) All authorities, civil and judia^ 

throughout the Federation, shall act m aid of the 
Federal Court 


(2) The Federal Court shall, as respects British India and the Federate 
States, have power to make any order for the purpose of secunng the attend 
ance of any person, the discovery or production of any documents, or the mves 
tigation or punishment of any contempt of Court, which any High Court in Bn 
tish India has power to make as respects the terntory within its junsdiction and 
any such orders, and any orders of the Federal Court as to the costs of and 
incidental to any proceedings therein, shall be enforceable by all Courts and 
authorities in every part of British India or of any Federated State as if 
were orders duly made by the highest Court exercising civil or criminal junsdic 
tion, as the case may be, in that part 

(3) Nothing in this section — 


NOTES 

leave to appeal to Privy Council was to be 
granted The Court further held that it 
could not be said that any decision to be 
obtained from their Lordships of the Privy 
Council if this appeal was to be permitted 
to go to them was likely to have a mate 
rial bearing upon future litigation 73 C 
L J 431=4o C W N (F R ) 90=1«1 
PC 70 Unless special circumstances are 
shown which would justify the grant of 
leave to appeal to the Privy Cotinal the 
Federal Court will not ordinarily grant such 
leave 1939 O L R 416=2 Fed L J 206 
=1939 M W N 616 See also 71 C L J 
390 

Sec 209 Remission of case to High 
Court — Powers or Federal Court — The 
Federal Court m the exercise of its appel 
late jurisdiction can remit under Ss 205 
and 209 (1) a case to the High Court with 
a declaration that there shall be substituted 
for the judgment decree or order of the 
High Court a judgment decree or order 
which recognizes the state of the law which 
comes into force while the appeal to Fcde 
ral Court is pending without discussing the 
law as It existed at the time when the High 
Court had seism of ^e case 2 FLJ 
1S3=43 C W N (F C R ) 193=1939 F 
C 74= (1939) 2 M L J (Supp ) 45 


Secs 210 and 212 —Where the 
Tai Court allows an appeal it is to renut tnr 
case to the Court from uhich the appeal 
brought with a declaration as to the 
menl decree or order which is to be substi 
the judgment decree or order ap 
pealed against The Court from which th' 
appeal was brought is to give effect to tne 
^fJ*sion of the Federal Court Under o 
210 all authorities civil and judicial through 
out the Federation are to act m aid of tne 
Tederal Court [Cl (1) J S 212 P«> 
yjdes that the law declared by the F^era 
^urt and by any judgment of the Ptiv7 
Council shall so far as applicable be veco? 
nised as binding on all Courts m 
mdia It IS also to be bind ng m ^"7 
Federated State so far as respects the ap 
plication and interpretation of this Act o 
any other Order m Council thereunder o 
My other matter with respect to whch to 
Federal Legislature has power to make law 
m relation to the State 
Sec 210 (2) Scope and effect of- 

Jurisdiction of Federal C^urt oon 
TEMPT — S 210 (2) confers powers no' 
jurisdiction and unless in any given cas 
the Court has jurisdiction it has no pojvcr 
to exercise The Federal Court, as Court 
of record has all the powers belonging to 
such a Court includmg the power to punisn 
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216 (1) TIic idimnistntuc expenses of the Tcdenl Court, including nil 

Fxi>cn«c< of I citcnl ''llowmccs and pensions pi>nblc to or in res- 

Court pcct of the ofTicei^ and ‘;cnants of the Court shall be 

^ , clnrgcd upon the reaenues of the rcdcration, and any 

or otlicr monc\s taken b} the Court shall form part of those rc\cnucs 
(2) The Go\crnor General shall exercise his individual judgment as to 
the amount to be mchidcd m respect of the administrative expenses of the 
I cdcral Court m an> estimates of expenditure laid b) him before the Chambers 
of the redcral I epslature 

217 References m provision of this Part of this Act to a High Court 
m a rederated State shall be construed as references 
to anv Court which His Majestj ma> after communi 
cation with the Ruler of the State declare to be a 
High Court for the purposes of that provision 

218 \othmg m this chapter shall be constnied as conferring, or empower 

tng the Pcilcral legislature to confer, any right of 
appeal to the Federal Court in an> case in which a 
High Court m British India is exercising junsdic 
tion on appeal from a Court outside British India or as afTccling any right of 
appeal in anv such ca'c to His Majcsiv in Council with or without leave 
CIIVPTFR II 

Till Hi II Coi RTS IS British Isdia 


Construction of refer 
ences to High Courts ir 
States 


219 (1) Tlie following Courts Nhall m relation to British India be deemed 

to lie High Courts for the puqxises of this Act that is 
Mranins of H'R” m sav tlie High Courts m Calcutta Madras, Bomba), 
Mlaliabad Lahore and Patna the Chief Court m 
Oudh the Judicial Comnusstoncr s Courts tn the Central Provinces and Rcrar, 
in the Northwest I ronticr Province ami in Smd an) other Court in British 
India constituted or reennsututed under this chapter as a High Court and any 
other comparahle Court in British India which His Majestv in Council ma) de 
ciare to be a High Court for the purposes of this Act 

Provided tint if provision his been made before the commencement of 
Part III of this Act for the establishment of a High Court to replace an> Court 
or Courts mentioned in this <iil» section then as from the establishment of the 
new Court this section shall have elTsct as if the new Court were mentioned there 
n m lieu ol the Court nr Cmms ‘o rcp\aw\ 

f2) The provisions of this chapter slntl apph to even High Court in 
British India (5'cc Amendment bv 1 and 4 Geo 6 Ch 5 S 6 infra } 


\OTF«; 

tbs Art \^ces<arll^ tbere is no sf>ccific 
nort in m net nr tie Oaiise noil 1a\r 
been maJe specific 1 egtstatore will 

1 ni-e tl e go" e*’ «I o H it be renu rH to 
tie Coirl tie power* nece» 
Ip emile i to fcrform the fimrton* 
place! tgoi ' in<!er the Act" (Pari 
Deb \ol 30n \o 71 2nd April. IM j> 
236 Speech of lie <;o!cUof General > 

Sec 217 — “Under this cla I'c it will lx 
for the Crown to sas what Court* «1 o I ! 
tx fletermined to be H -h Coirts for tl e 
purposes of this part of the Act Xuch 
decisions will be bv the Crown after com 
mtm canon w ith the Ri ler of a State but the 
deeiMon will rest Cr®^” 

Deb Vol 300 No /J 2^^ ApnJ I9js 


See 218 —This clause is only included 
with a view to makinff pood the intention 
of the Gov emment to maintain the right 
of appeal from the Court at Aden to the 
Hich Court at Bomhav (Pari Deb 
\o1 300 No 71 2nd April 193 j Col 

See 219 —Prior to the pa<s ng of the 
new Act. the High Court at Olculta was 
fnatnlv under the junsd et on of the Cen 
tral Government The other H gh Courts 
were under the juri»diet on of the Local 
Governments Tie )ont *^«!rct Hee 

reported in favour of brngms Ire Cacutta 
High Court unto the same rtlat o-sh p with 
the Bengal Govemi-ent as that oWati—j; be 
tween all other High Coo^s and L'-'ir res 
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(2) No report shall be imtlc under tins section save in accordance 
an opinion delivered m open Court wth the concurrence of a inajontj of the 
judges present at the hearing of the case, but nothing in this sub section shall be 
deemed to preaent a judge who does not concur from dcli\cnng a dissenting 
opinion 

214 (1) The Federal Court maj, from time to lime, with the approval of 

the Governor General in his discretion, make rules of 
Rules of Court etc Court for regulating gencrall) the practice and pro 

cedurc of the Court including rules as to the persons 
practising before the Court, as to the time within which appeals to the Court 
are to be entered, as to the costs of and incidental to anj proceedings m the 
Court, and as to the fees to be charged in respect of proceedings therein and 
in particular may make rules providing for the summary determination of any 
appeal which appears to the Court to be fnvolous or vexatious or brought for 
the purpose of delaj 

(2) Rules made under this section may fix the mminuim number of jud 
ges who are to sit for any purpose so however that no case shall be decided bj 
less than three judges 

Provided that, if the Federal Legislature make such provision as is men 
tioned m this chapter for enlarging the appellate jurisdiction of the Court the 
rules shall provide for the constitution of a special division of the Court for the 
purpose of deciding all cases which would have been within the jurisdiction of 
the Court even if its junsdiction had not been so enlarged 

(3) Subject to the provisions of any rules of Court the Chief Justice of 
India shall determine what judges are to constitute any division of the Court and 
what judges are to sit for any purpose 

(4) No judgment shall be delivered by the Federal Court save in open 
Court and with the concurrence of a majority of the judges present at the hear 
mg of the case but nothing in this sub section shall be deemed to prevent a 
judge who does not concur from delivering a dissenting judgment 

(5) All proceedings in the Federal Court shall be m the English language 

215 The Federal Legislature may make provision by Act for conferring 

. .. , ^ upon the Federal Court such supplemental powers not 

inconsistent with any of the provisions of this Act as 
may appear to be necessary or desirable for the pnr 
pose of enabling the Court more effectively to exercise the jurisdiction conferre 
upon it by or under this Act 


NOTES . ^ „ 

a Stud> m Case law published by Jne AV 
L I OKce Chapter XVI PP 71 75 

Sec 213 REFZRENCr UNDER— Otjus-^ase 
ANSWER AND REJOINDER — PROCI^URp— WIlCTC 
a special reference under S 213 relates to 
Act of a Provincial Legislature and the 
Advocate General of India chaltcnges its 
validity on behalf of tlie Go%crnor General 
of India the onus is on him in the first 
instance to state the facts and arguments 
and authorities showing that the Act or anv 
provisions thereof is or are ultra vires of 
the Provincial Legislature concerned it 
would then be for the Advocate General of 
that Province to file liis case stating anj 
further facts sshich ma> be considered ne 
cessary and meeting the arguments of the 
Advocate General of India and citing the 
authorities upon which he proposes to relj 
at the hearing The position would be re 
versed if a Province were challenging the 


s-aliditj of an Act of the Central Legislature 
Tlic question whether there should be am 
rejoinder by the party challenging the van 
ditj of the Act must be considered after tn 
opposite party has filed his case 1938 t 
W N 609=1 Fed L J R 1 „ 

Sec 215 Sectton explained — This i 
a clause put m purely out of precaution w 
case it should turn out that m some veo 
important and vital matter some supp'' 
mental power is necessary for the rj'‘’P , 
of enabling the Court more effectivelj * 
exercise its jurisdiction Where 
dealing with such important matters 2* 

It IS thought wise to put m an enabling , 
to enable the Legislature should the nee 
arise to fill up the gap The Committee 
will see that the powers under the Lisus 
are definitely limited and restricted J* 
powers are to be such as may appear ncces 
sary to enable the Court to exercise xne 
jurisdiction conferred upon it by or unaei 
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(b) IS a member of the Indian Civil Service of at least ten years stand 
ing, who has for at least three jcars served as, or exercised the powers of. a 
dKtnct judge, or 

(c) has for it least fue jeirs held a judicial office m Bntish India not 
inferior lo that of a subordinate judge or judge of a Small Cause Court, or 

(d) has for at least ten jeirs been a pleader of any High Court, or of 
two or more such Courts in succession 

Pro\ided that i person shall not, unless he is or when first appointed to 
judicial office was a barrister, i member of the Faculty of Advocates or a plea- 
der, be qualified for appointment as Chief Justice of any High Court constituted 
b> letters patent until he has sencd for not less than three years as a judge of a 
High Court 

In computing for the purposes of this sub section the standing of a barns 
ter or a member of the Faculty of Advocates or the penod dunng which a 
person has been a pleader any penod during which the person has held judicial 
office after he became a barnster a mem^r of the Faculty of Advocates or a 
pleader, as the case maj be shall he included 

(4) Every person appointed to be a judge of a High Court shall, before 
he enters upon his office make and subscnbe before the Governor or some per- 
son appointed by him an oath according to the form set out in that behalf m the 
Fourth Schedule to this Act 

221 The judges of the several High Courts shall be entitled to such sala 
. nes and allowances including allowances for expenses 
Salaries etc , of judges respect of equipment and travelling upon appoint- 
ment and to such rights in respect of leave and pensions as may from time to 
time be fixed by His Majesty m Council 

Provided that neither the salary of a judge nor his rights m respect of 
leave of absence or pension shall be vanedJo his disadvantage after his appoint 
ment 


222 (1) If the office of chief justice of a High Court becomes vacant or 

^ . j „ . , if any such chief justice is by reason of absence or 

emp rary an other reason unable to perform the duties of 

his office those duties shall until some person appom 


judges 


ted by His Majesty to the vacant office has entered on the duties thereof or 
unttl the chief justice has xesumed his duties as the case may be be performed 
by such one of the other judges of the Court as the Governor General may in 
his discretion think fit to appoint for the purpose 


NOTES 

ments and that the expcn«cs are to be non 
lotable charges on provjnc al budgets 
(Pari Deb Vol 300 No 71 2nd April 
1935 Cols 249 2>4 ) 

Sec 220 (4) —The oath prescribed by 
S 220 (4) IS only necessary before entering 
upon the olTce as a Judge Where a per 
son appointed as an addit onal Judge of the 
High Court has continued as such mthont 
a break after taking the oath prescribed 
under O 3 of the Letters Patent and he is 
made a permanent Judge of the High Court 
by a Ro>-al warrant signed and issued be 
fore the commencement of the Act — the ap- 
pointment to take effect after the Act in 
continuat on o! his appointment as additioial 
Judge — it cannot be sad that he enters 
upon hu office as a Judge afresh cecess tat 


uig a fresh oath which is required only for 
a person isho enters upon his office for the 
first time The fact that the additional 
Judge d d not take the oath afresh on being 
nade a permanent Judge would not lovali 
date his appo ntment or make the High 
Court othcnvise than validly constituted 
1937 A L J 840=1 L R 1937 A 880= 
1937 A 588 (F B ) 

Sec 222 — Q 1 of S 222 of the Go- 
vernment of India Act expressly recognises 
and provides for the contingency of the 
Office of Ch ef Just ce of a High Court re 
main ng vacant for some time Q 2 of 
the Letters Patent (Patna) only determines 
the const tut on of that High Court by de- 
claring that It shall cons st of » Chief Jus 
tee and a certain number of other Judges 
In the case of a vacancy caused by death 
some time must necessarily elapse before a 
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220 (1) Every High Court shall be a Court of record and shall consist of 

Conslllution of High a chief justice and such other judges as His M^es^ 
Courts rniy from time to time deem it necessarj' to appoint 

Provided that the jud^jes so appointed, together with any additional judges 
appointed by the Governor-General in accordance with the follouing provisions 
of this chapter, shall at no time exceed m number such maximum number as is 
Majesty m Council may fix in relation to that Court 

(2) E\erv judge of a High Court shall be appointed by His Majesty by 
warrant under the Royal Sign Manual and shall hold office until he attains 
age of sixty years 


rroviaea mat — , 

fo) a judge may by resignation under his hand addressed to the ijOv 
nor resign his office ; 

(b) a judge mav he removed from hts office bv His Majesty b\ warran 
under the Rojal Sign ^rnnual on the ground of misbehaviour or of inhrmit)' o 
mind or bodv', if the Judicial Committee of the Privv Council, on 
being made to them by His Majestv, report that the judge ought on an) s 
ground to be removed , 

(3) A person shall not be qualified for appointment as a judge of a nig 
Court unless he — 

(fl) IS a barrister of England or Northern Ireland, of at least tw 'W 
standing, or a member of the Faculty of Advocates in Scotland of at iPa* 
years standing , or 


NOTES 

pective Provincial Govemtnents and the 
new Act maVes provision accordinciv 
Proviso —The Provt«o is intended "to 
meet the oossihihtv of what is now the 
Judicial Commissioner's Court m the 
Central Provinces and Berar bemer as may 
well hanpen converted into a High Court 
before this Bill becomes an Act At pre 
sent it IS referred to as v\hat is now nameij, 
the judicial Commissioner’s Court in the 
Central Provinces and Berar It may well 
be that before the Bill becomes an Act it 
will have been turned into a Hich Court 
and the amendment merelv makes provision 
m case this happens before that date ” 
(Pari Deb . Vol 300 No 71, 2nd April, 
1935 Col 244 ) 

[AT B — Now the High Court of Nagpur 
has been constituted by Letters Patent— 
Nagpur Letters Patent, %nfra ] 

Sec 220 —The former statutory require 
ment that not less than one third of the 
Judges of every High Court must have been 
called to the English Scottish or Irish Bar, 
and that not less than one third mast be 
members of the Indian Civil Service is 
abrogated "We are informed said the 
Joint Select Committee in their Report, 
‘ that the rigidity of this rule has sometimes 
caused difficulty in the selection of judges” 
They also said that the Civil Service Jud- 
ges are an important and valuable element 
in the judiciary, and that their presence adds 
greatly to the strength of the High Courts 
Before the Act the Civil Service Judges 
were not eligible for permanent appointment 
as Chief Justice of a High Court His 
ilajesty s freedom of choice is no longer 


fettered in this respect under the pr« , 
Aft The Tomt ‘Select Committee 
"We need hardlv add that oiir accep^tan^ 
of the proposal to abrogate the s^tu T 
nrooortion so far as barristers are cone 
imulies no doubt as to the necessitv ,, 
tmumg in the interests of the maim* . 
of British legal traditions to recruit a 
sonabJe proportion of barristers or 
cates from the United Kingdom as . 
of the High Courts " In India there is 
the distinction in the lower ranks “Jt 
the Executive and the subordinate 


and it IS quite inevitable whether >00 
ralise the High Courts or keep 
vincial as they are now, that the sub j 
nate judiciary will have to be 
suggest that there is every objection a^ 
taking the higher ranks of the l““L,ning 
and making them federal while ,,,,5 

the lower ranks under provincial aa ■ 
tration All sorts of administrative 
culties will at once occur, and apa*" . j 
those It seems to me that there ''f'* {fjj 
grave danger of the Provmces 
High Court as isolated and ‘"^ulate * j 
the Province itself, as something . ^ 

by the Federation from outside ."j,ood 
result that there will much more ", 
of friction between the Local Govern . 
the one hand and the High the 

other, and within the Province, "^-jfnain 
subordinate judiciary, which is to , Lj-j 
part of the administration, and tn _ 
lised High Court The Joiot Sel . 
mittee therefore recommended t p y^cial 
Courts should remain part of me 
Administration, accompanied oy -nooint- 
guards lha, Ihty ars to be Crowu app 
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(^) IS a member of the Indian Cml Service of at least ten years stand- 
ing, who has for at least three jears served as, or exercised the powers of a 
district judge, or 

(r) has for at least fi\e >ears held a judicial office in British India not 
mfenor to that of a subordinate judge, or judge of a Small Cause Court, or 

(d) has for at least ten years been a pleader of any High Court, or of 
two or more such Courts in succession 


Proaided that a person shall not, unless he is, or when first appointed to 
judiaal office was a barrister, a member of the Faculty of Advocates or a plea- 
der, be qualified for appointment as Chief Justice of any High Court constituted 
by letters patent until he has sened for not less than three years as a judge of a 
High Court 

In computing for the purposes of this sub section the standing of a barris- 
ter or a member of the Faculty of Advocates, or the period dunng which a 
person has been a pleader, any penod during which the person has held judicial 
office after he became a hamster, a member of the Faculty of Advocates, or a 
pleader, as the case may be, shall be included 

(4) Every person appointed to be a judge of a High Court shall, before 
he enters upon his office, make and subscribe before the Governor or some per- 
son appointed by him an oath according to the form set out in that behalf in the 
Fourth Schedule to this Act 

221 The judges of the several High Courts shall be entitled to such sala- 
. nes and allowances including allowances for expenses 
Salaries etc , of judges respect of equipment and travelling upon appoint- 
ment and to such nghts m respect of leave and pensions as may from time to 
time be feed by His Majesty m Counal 

Provided that neither the salary of a judge, nor his rights in respect of 
leave of absence or pension shall be vanedJo his disadvantage after his appoint- 
ment 


222 (1) If the office of chief justice of a High Court becomes vacant, or 

^ , if any such chief justice is by reason of absence, or 

iude«^°™^ ^*^7 other reason unable to perform the duties of 

his office those duties shall until some person appoin- 
ted by His Majesty to the vacant office has entered on the duties thereof, or 
until the chief justice has lesumed hi duties as the case may be be performed 
by such one of the other judges of the Court as the Governor General may in 
his discretion think fit to appoint for the purpose 


NOTES 

ments and that the expenses are to be non 
votable charges on provincial budgets 
(Pari Deb Vol 300 No 71 2nd April 
1935 Cols 249 2>4 ) 

Sec 220 (4) —The oath prescribed by 
S 220 (4) IS only necessary before entering 
upon (he office as a Judge ^\'here a per 
son appointed as an additional Judge of the 
High Court has cont nued as such without 
a break after taking the oath presenbed 
under Cl 3 of the Letters Patent and he is 
made a permanent Judge of the H gh Court 
by a Royal warrant signed and issued be 
fore the commencement of the Act — the ap- 
pointment to take effect after the Act in 
continuation of his appointment as additional 

Judge It cannot be said that he enters 

upon hu office as a Judge afresh nccess tat 


mg 3 fresh oath which is required only for 
a person who enters upon his office for the 
first time The fact that the additional 
Judge did not take the oath afresh on being 
riade a permanent Judge would not invali 
date his appointment or make the High 
Court other^vise than validly constituted 
1937 A L J &40=I L R 1937 A 880= 
1937 A 5SS(FB ) 

Sec 222 —a 1 of S 222 of the Go- 
vernment of India Act expressly recognises 
and provides for the cont ngency of the 
Office of Chief Justice of a H gb (^urt re 
maning vacant ior some time Cl 2 of 
the Letters Patent (Patna) only determines 
the constitution of that High Court by de 
clanng that it shall consist of a Chief Jus 
tee and a certam number of other Judges 
In the case of a vacancy caused by death 
some time most necessarily elapse before a 
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(2) If the office of anj other judge of a High Court becomes \acant or if 
any such judge is appointed to act temporanlj as a chief justice, or is b) rea'on 
of absence, or for an) other reason unable to perfonn the duties of his office, the 
Governor-General ma) in his discretion appoint a person diil> qualified for 
appointment as a nulgi. to act is i judge of tint Court, and the persons so 
appointed ‘^hall, unless the Governor General in Ins discretion thinks fit to n 
voke his appointment, be deemed to be a judge of that Court until some per«oii 
appointed b) His Majesty to the vacant office has entered on the duties thereof, 
or until the permanent judge has resumed his duties 

(3) If by reason of any temporary increase in the business of any High 
Court or by rea'-on of arrears of work in «uiy siieh Court it appears to the 
Governor-General that the number of the judges of the Court, should be for the 
time being increased, the Governor-Gencial in Ins discretion may, subject to the 
foregoing provisions of tins chapter with respect to the maMmum number of 
judges, appoint persons duly qualified for apponitnicnt as judges to be additional 
judges of the Court for such penot! not exceeding two years as he ma^ 
specify 

223 Subject to the provKions of tins Part of this Act, to the proii'ions 
T.. .j - t . -4 uf any Order m Council made under this or any other 
High* Court” ° 3nd to the provisions of any Act of the appro- 

priate legislature enacted by virtue of powers con 
ferred on tint legislature by tins Act the jurisdiction of, and the law admims 
tered in any existing High Court and the respective powers of the judges 
thereof in relation to the administration of justice in the Court, including ahv 
power to make rules of Court and to regulate the sittings of the Court and o 
members thereof sitting alone or in division Courts, shall be the same as immc 
diately before the commencement of Part III of this Act 


NOTES <:chem< of the Act provides that tlie Pto 

new appointment is made It vonkl Jie cni Legislatures slnll have competence 
preposterous to hold that during tie inter legislate in respect of tlic jurisdiction ot i 
val between the death and new appointment High Court in anv matters m conncciio 
there is no properly constituted High Court witli which they mvy piss legishfon i 

The vacancy m the Office implies that the will be seen at once how importmt it ‘v” , 
office exists which is distinct from lie ca e if the Provincial Legislature is to i*' 
of an abolition of the office WI ere the power to legislate upon any particular rna 
Chief Justice of the High Court dies diring ter it shall nlso have tlie power to leg' ' r 
the vacation of the High Court the Office m respect of the necessvrv jiinsdiCtio" . 
of Chief Justice does not die with him It the High Court ns being connected 
still continues though it remains -vacant thnt matter Noble Friend has sug" 

till filled up The constitution of the Court cd some ways in which legi'lal'O" 
remains unbroken and unchanged So far be passed by the Provincial legislature 
as the jurisdiction of a vacation Bench of rogating from the jurisdiction of the n® 
the High Court to hear and decide cases »s Court I am informed that judging } ^ 
concerned that cannot be questioned be present day and past experience the tenoe / 
cause the Vacation Bench is not requircil to has been and would be in the .t, 

do any of the duties of the Chief Justice exacth the opposite direction 
The only cfTect of the vacancy m the office nations of the Legislatures has been ‘2 j 
of Chief Justice is that so long as the crease the jurisd ction of the High U 
vacanev continues there would be no one and not to dimmish it or derogate 
to perform his duties until he Governor The reason that I would mention as the 
General appoints somt ane of the other which makes it impossible to accept . 
Judges to do the same under S 222 (1) amendment of my honourable and lea 
of the Government ot India Act The death Friend is that bis amendment makes it 
of the Chief Justice and the conveqnent pos«ib]e for the Provincial Legi 
vacancy m his office does not affect the ju derogate from tlic jurisdiction of the ^ ? 
nsdiction of the Vacation Bench in the least Court That would really mean th« 
or render it mcomoetent to pass orders in Federal Legisla*jre would have to com 
any case within its jurisdiction as provided and legislate in respect of 
by the law and the Rules of the High Court deal with tliat which liad been made 

17 Pat 574=19 Pat L T 675=1938 P W subject of legislation m the 

N 683=1938 Pat 550 gislature and you would get an .,i. 

Sec 223* Extracts from Parliamen tangle f etween the two or you might eas > 
tary Dmates (Attorvey Gcveral) — The get such a tangle In spite of what i na' 



S 224] 


2777 


Ti?f Go\trnment of India Act, 1935 


224 (1) L\cr) High Court shall hT\e superintendence over nil Courts in 

functions V’1'^ *1"^ timc^bemg subject to its appellate juris 


Administrative 
of Ifiph CoiirK 


diclmo and nnj do nnj of (he following things, thn( 
IS to <aj, — 


(o) call for returns, 

(b) nnkc and i<sue gtncnl rules and presenbe forms for reguli^ting the 
practice and proceedings of such Courts, 

(f) prescribe forms in which books, cnlnes and accounts shall be kept 
h\ the officers of anj such Courts, and 

(rf) settle tables of fees (o be allowed to the sheriff, attomejs and a’l 
clerks and officers of Courts 


Provided that such rules forms and tables shall not be inconsistent with 
ibe provision of anj Jaw for the lime being in force, and shall require the pr^ 
vioub approval of the Governor 

(2) Nothing m this «ection shall bt coii'tnied as giving to a High Court 
junsdiciion to o.uesuon anj judgment of an> infenor Court which is not 
otherwise subject to appeal or revision 


NOTE’> 

said as to tile nrohable temleneifs Icms m 
the direction ol lucrevsine the jurisdiction 
of the Hieh Court ra’her tl an dimmi hinft 
it provision Ins been made m the Instru 
merit of Instructions bj winch am Icp >la 
t on deromitin'' from the pov ers of ihe High 
Court so as to endanger the position win h 
tile Court IS bj such Aci designed to fill is 
to be sent bi the Goienior for the con<i 
deration of the Gove nor General Thai 
would ftive the mo«t ample safeguards 
against the possibliiies suggested bj mj 
noble Friend I hope that mj honourable 
Friends will fed that the safeguard winch 
will be inserted m the instrument of Instruc 
Don will prevent them from feeling am 
fears as to the juri'diction of the High 
Court being tampered wuji bj the Prov n 
cial I egislature (Pari Deb Vol "*00 
\o 71 Znd April 1935 Col 294 ) 

Secs 223 and 224 — The High Court 
has no jun^dicti n under the Government 
of India Act 1933 to interfere with an 
order passed bv a Deputj Collector in exe 
cution proceedings under the Bengal Rent 
Art I L R (IWI) 2 Cal 366=4 F L I 
(HO 405 

Sec 224 — This section reproduces the 
terms of S 107 of the old Act with two 
variation* one of which alone is of sub 
«l3nce 

(1) The provision as to transfer of cases 
to Itself under cl (b] has been omitted for 
the rea«on stated b^ the Attornev Genera! — 
The Codes of Criminal an I Civil Proccdjrc 
alrcad> provide for this power in connection 
with the ordinar> jurisdiction of the Courts 
that IS to sav the power to direct the trans 
fer of a suit or appeal from one Court to 
another of cpiial or superior junsdeton 
It seems most undesirable to take one of the 
rowers conferred upon the Courts bv the 
Code and introduce it into a section which 
deals onh with administrative matters " 
(Pari Deb , Vo! 302 Co! 9W ) The pro 
C C M -3tS 


vi%o which prescribes the previous approval 
of the Governor to the validitj of the rule 
made bv the High Court under this section 
make a departure from the previous law 

n ihc case of the High Court of Calcutta 
for nhrb the previous approval of the 
vernor General in Council was formerly 
perscribcd thus rendering all the High 
Coirts uniform m respect of this matter 
Cl (2) —This deprives the High Courts 
of the revisional powers which thev have 
leen exercising over Courts subject to their 
appel'ale jurisdiction ever since the consti 
tution of the Hish Courts m 1S6! originalb 
under S 15 of the High Courts Act of IWl 
and later under S 107 of the Government 
of India Act 1915 The revisional powers 
of the High Courts would therefore here 
after be confined to those cases where the 
Indian cnvciments confer such a power The 
term inferior Court is not defined by the 
Act an I in the context it can presumably 
mean Courts inferior to the High Court 
which are subject to the appellate jurisdic 
tion of the High Court within the opening 
words of this section (t is submitted that 
the sub section does not affect the powers 
of the High Court to issue writs of errito 
rart and prohibition m respect of the pro 
cecdings and determination of tribunals 
which are not inferior Courts’ c <7 in 
those cases where jurisdiction is conferred 
on fcrsotn dfsiyiiala to determine judicially 
the rights of parties or in cases of quasi 
judicial tribunals (Tre also Kotes under 
S 220 suf'ra Pari Deb and Joint Par 
Cbm Report ) 

Appucaiuuty — Although S 224 contains 
in effect a reproduction of the terms of 
S 107 of the previous Government of India 
Act It also contains a proviso which makes 
It clear that S 224 has no appl cation of 
Itself to legal proceedings at all I L R 
(1938) 1 Cal 236=1935 Cal 23 

Power of supnuvrtvnEXCE— S cope avp 
Exient or —The power of superintendence/ 
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(2) If the office of anj other judge of a High Court become^ ^acant or if 
any such judge is appointed to act temporaril) as a chief j'ustice, or is bj rca'on 
of absence or for an) other reason, unable to perform the duties of his office, the 
Governor-General mnj in his discretion appoint a person diilj qualified for 
appointment as a uidjt to act is i judge of tint Court, and the persons so 
appointed ‘•Inll, unlc'-s the Gc\<nior General in his discretion thinks fit to n- 
voke his appointment he deemed to he a judge of tint Court until «ome per'on 
appointed by His Majcat> to the vacant office Ins entered on the duties thereof 
or until the perimncnt judge has resumed his duties 

(3) If b) reason of anj tcmpoiarj increase in the bu«ine«s of aiij High 
Court or bj rea'^on of arrears of work in anj cneh Court it appears to the 
Governor-General that the number of the judges of the Court should be for the 
time being increased, the Goaernor-Gencnl m Jus discretion nnj, subject to the 
foregoing provisions of this chapter with respect to the maMmum number of 
judges appoint persons dulj qualified for appointment as judges to be additional 
judges of the Court for such period not exceeding two jears as he maj 
specify 

223 Subject to the proviMons of this Part of this Act to the provi'ion> 

J..r,s,l,cl,on of cx.st.nq o/ WJ Order ,11 Connell imrle under lhi> or 

High Courts 'tnd to the provisions of an> Act of the appm 

pn itc legislature enacted bj virtue of powers con 
ferred on that legislature b> this Act the jurisdiction of, and the law admmi^ 
tered in any existing High Court and the respective powers of the judges 
thereof in relation to the administration of justice m the Court, including a") 
power to make rules of Court and to regulate the sittings of the Court and ot 
members thereof sitting alone or m division Court* shall be the same as mune 
diately before the commencement of Part III of this Act 

«cheme of the Act provides that the 
cial Lcsistatnres slnll lave coniretdce 
legislale ni respect of tlie jurisdiction o* 
High Court tn an\ matters m connect 
will which thc> mij piss legislation 
will he seen at once how important it U 
if the Provincial Legislature is to na 
power lo legislate upon anv particular nw 
ter It shall also have the power to » 
HI resivect of the necessary jurisdiction 
the High Court as being conrectcil " 
that matter ^I\ Noble Friend has 
ed some wajs m which legislation m 
he passed b> the Provincial Legislature 
rogating from the jurisdiction of the « = 
Court I am informed that judging * y 
present daj and past experience the tenae 
has been and would be in the 
exactlv the opposite direction 
nations of the Legislatures has been to 
crease the jurisd ction of the High L 
and not to dimmish it or derogate fro 
The reason that I would mention as tie 
which makes it impossible to 
amendment of mj honourable and lea 
Friend IS that Ins amendment maKes ' 
possible for the Provincial Legishtur * 
derogate from tlie jurisdiction of the . 
Court That would really mean tha 
Federal LegisU^jrc would have to c® 
and legislate m respect of Jhrisdict 
deal with that wl ich had been hiadc 
subject of legislation m the 
gislature and jou would get an mext . 
tangle between the two or >ou iri'giu . ^ 

get sucli a tangle In spite of what 1 


NOTES 

new appointment is made It would J)c 
preposterous to hold tint during the inter 
val between the death and new appointment 
there is no properl> constituted High Court 
The vacancy m the OfTiee implies that the 
office exists which is distinct from the ca«e 
of an abolition of the office Wl ere the 
Chief Justice of the High Court dies during 
the vacation of the High Court the Office 
of Chief Justice does not die with li m It 
'till continues though it remains vacant 
till filled up The constitution of the Court 
remains unbroken and unchanged So far 
as the jurisdiction of a vacation Bench of 
the High Court to hear and decide cases is 
concerned that cannot be questioned be 
cause the Vacation Bench is not required to 
do any of the duties of the Chief Justice 
The only effect of the vacancy in the office 
of Chief Justice is that so long as the 
vacanev continues there would be no one 
to perform his duties until he Governor 
General appoints some one of the other 
Judges to do the same under S 222 (1) 
of the Government of India Act The death 
of the Chief Justice and tl e consequent 
vacancy m his otbee docs not affect the ju 
risdiction of the Vacation Bench m the least 
or render it incompetent to pass orders m 
any case within its jurisdiction as provided 
by the law and the Rules of tl e High Court 
17 Pat S74.=:19 Pat L T 675=1938 P W 
N 683=1938 Pat 550 
Sec 223 Extracts from Pabliabien 
TA»Y Debates (Attor'iev Generae) The 
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224 (1) L\er> High Court ‘shall have superintendence over all Courts t 

functions '"'I'"' I’'' >^'"8 /o '>s .ippellate juris- 


of Hiph Courts 


diction and mi) do anj of the following things, tint 
IS to <oj,— 


(o) call for rcTums; 

(b) rn.ike and i<suo general rules and prescribe forms for regu^ting the 
practice and proceedings of such Courts, 

(f) prcvcnhc forms in which books, entries and accounts shall be kept 
b\ the officers of an) such Courts, and 

(f/) settle tables of fees to be allowed to the shcnlT, attomcjs, and a'l 
clerks and officers of Courts 

Provided that such rules, forms and fables shall not be inconsistent with 
the provision of an) law for the time being m force, and shall require the prd 
Moub approval of the Governor 

(2^ Nothing m this section shall be construed as giving to a High Court 
an) junadiction to question an) judgment of an) infenor Court which is not 
otherwise subject to app'-al or revision 


VOTES 

«aid as to tlie probable tendencies being m 
lltc direction of increasing t?ie jurisdiction 
of the High Court rather than ihimnishinj; 
it, provision has been made in the Instrii 
ment of Instructions lij which an> lep >la 
t'on derogatin'* fron the po\ ers of the HHi 
Court so as to endanger the position win h 
the Court is bi such Act desired to fill i< 
to be sent b\ the Goiernor for the con<i 
deration of the Goic nor Genera! That 
would gi\c the most ample safeguards 
ajyamst the possibilities suggested b> mv 
noble Friend I hope that mj honourable 
Friends will feel that the safeguard which 
will be inserted m the instrument of Tnsmic 
tion will prevent them from feeling am 
fears as to the jurisdiction of the High 
Court being tampered with bj the Trov n 
cial I egislature (Pari Deb Vol 300 
Vo 71 2nd April 193S Col 294 ) 

Secs 223 and 224 — The High Court 
has no jurisdiction under the Government 
of India Act, 1935 to interfere with an 
order passed bv a Deputv Collector in cxe 
cufion proceedings under the fiengal Rent 
Act 1 L R (1941) 2 Cal 365=4 F L J 
(H C ) 405 

Sec 224 — ^This section reproduces the 
terms of S 107 of the old Act with two 
vanation* one of which alone is of sub 
stance 

(1) The provision as to Irans/er of rases 
to ils*lf under cl (h) has been omitted for 
the reason stated b) the Attornev General — 
‘ The Codes of Criminal and Gv il Procedure 
alrcadj provide for this power m connection 
with the ordinarj jurisdiction of the Courts 
that IS to sa>, the power to direct the trans 
fer of a suit or appeal from one Court to 
another of equal or superior jurisdiction 
It seems most undesirable to take one of the 
powers conferred upon the Courts bj the 
Code, and introduce it into a section which 
deals' onli wilh administrative matters ” 
(Pari Deb , Vol 302 Col 994 ) The pro- 
C C M -348 


Mso vvhich prescribes the previous approval 
of the Governor to the validitj of the rule 
made bv the High Court under this section 
make a departure from the previous law 
11 } the ease of ihe High Court of Calcutta 
for winch the previous approval of the Go 
vernor General in Council was formerly 
persenbed thus rendering all the High 
Court* uniform m respect of this matter 
Cl (2) —This deprives the High Courts 
of the revisional powers which thev have 
been exercising ever Courts subject to their 
appellate jurisdiction ever since the consti 
tuiion of the High Courts in Itel originall) 
under S 15 of the High Courts Act of 1861 
and later under S 107 of the Government 
of India Act 1915 The revisional powers 
of the High Courts would therefore here 
after be confincil to those cases where the 
Indian cnac’oients confer such a power The 
term inferior Court is not defined b> the 
Act and in the context it can presumably 
mean Courtf inferior to the High Court 
which are subject to the appellate junsdic* 
tion of the High Court within the opening 
words of this section It is submitted that 
the subsection docs not affect the powers 
of the High Court to issue writs of crrtio* 
rart and prohibition m respect of the pro- 
ceedings and determination of tribunals 
which are not ‘ infenor Courts’ e o in 
those cases where jurisdiction is conferred 
on /■rrsona detisoiola to determine judicially 
the rights of parties, or in cases of quasi 
tudicial tribunals (See also Notes under 
S 220 suf-ra Part Deb and Joint Par 
Com Report ) 

ArnJCABizjTi — Although S 224 contains 
in effect a reproduction of the terms of 
S 107 of the previous Government of India 
Act It also contains a proviso which makes 
,t clear that S 224 has no application of 
itself to legal proceedings at all I L R 
(1938) 1 Cal 256=1938 Cal 23 

Powl* or SLPa^^•TIM)E^Ct--ScOPE ASK 
cxit'TT OP — The pow er of superintendence 
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225 (1) If, on an application made in accordance with the provisions of 

Tnm'fer of certain cases section a High Court is satisfied that a case pen 

to Hieh Court for trial ding in an infcnor Court being a case nhich the High 
vec or 1 1 «t * , Court has power to transfer to itself for trial, invol 

rne.al Act . i,‘°i,'"™ *''' 'f““tion of the validity of any Federal or Pro 

vincial Act, it shall evercise that power 

eveent m". .fo'' purposcs of this scction shall not be made 

fltifl ^ w ^ Act by the Advocate General for the Federation 

or ftri A j Provincial Act by the Advocate General for the Federation 

or tne Advocate General for the Province 


. ,, NOTES 

of Maei^tenal Courts confcrrM on the 
Ln PI Court of Sind b% hw includes neces 
sarilv the nov,er to pnide aflvise ond en 
courage Magistrates in the faithful disrharre 
of their indical dnt es ILR CtOJl^ 
Kar S nd 2W fF B 1 ' ' 

224 <1) and r2) Con-itsuction 
AND sco?r— POWEBS OF Hich Cqurt existing 

A Go\emment of 

Inrtia Act cannot have been intended to eur 
Si f hy the Htch 

Tn .’^35 was passed 

i%J c powers All 

that S 224 (2) means is that the Htch 
Courts cannot so interpret sub S (1) of 
thpl. powers which 

"au tiot possess before S 224 dea»s 
with the administrative functions of the 
High Court and it does not affect the powers 
conferred upon the High Courts bj the 
Letters Patent and the Charter Act powers 
CO extensive with those of the Court of the 
Kings Bench in England including the 
power to issue writs of certiorari in respect 
of proceedings of Subordinate Courts tn 
bunals or officers acting judic all> 41 
Bom L R 98^=1939 Bom 471 The 
word judgment as used in S 224 of the 
Oovernment of India Act is used in the Eng 
list! sense and embraces an order m the 
same way as the word ‘judgments' used in 
the Letters Patent include not only ludg 
ments as understood by the C P Code in 
In<ha but also all final orders 1940 N L 

Revision— Inherent powers or Him 
Court -^tside the statutory provisions 
^"4 (^vemment of India Act and 
S 115 C P Code no High Court has any 
inherent powers of revision over the Sub 
ordinate Courts withm its jurisdiction such 
of K'hRS Bench 
for centuries exercised over 
?A I R row O W N 1251 

fcA I K 1938 F C 1 also 47 L W 578 
(Revision of order under S 36 Leeal Prac 
htioners Act) S 224 (2) 

Courts powers to question judgments of 
inferior Courts to those given^ndlr the 

TOiertam a revision from an interlocuforv 
IS not a decided case 40 ^ 

^ B 775=1938 Lah 442 ^ ^ 


PowFR OF Nacpur Hirn Court to issue 

tt-RiT OF CESTIOBAHI —The High Coufts tn 
India other thin the chartered High Courts 
have not the power to issue the prerogative 
writ of cerltorart either under the Letters 
Bitcnt or the Government of India Act S 
“4 (2) of the Government of Ind a Act 
denies the Nigpur High (Tourt jurisdiction 
^ question any judgment of any infenor 
Court which is not otherwise subject to ap 
peal or revision This would preclude that 
Court from issuing a writ of ceriterm m 

re«nM>t —.Li... ...iLnnh; 


merely administrative acts ILR (IWI) 
Nag 397=1941 Nag 282 An order passed 
by a Village Headman under S 10 of Regu 
lation XI of 1916 is not subject to appeal or ' 
revision S 224 (2) of the Goveminent of 
India Act of 1935 excludes the High Courts 
jurisdiction in such cases 1940 Mad 183 
s=S0 L W 799=1939 M W N 1223 The 
superintendence given to the High Court 
under S ^4 (1) cannot be construed as 
giving to the High Court any jurisdiction to 
question any judgment of any inferior Court 
which IS not otherwise subject to appeal or 
wi^on Neither S 224 nor S 439 Cr 
F Code will enable the High Court to er 
punge passages or remarks made by the trial 
court against a witness in a judgment of 
acquittal at the instance of the witness con 
cerned when the judgment is not under ap 
peal or revision 194 I C 248=1941 P W 
N 534 — 1941 Pat 544 The combined effect 
ot Ss 224 (I) W and 231 (2) is tlist so 
®s,tne Punjab is concerned rules fnun 
^ and tables settled by the Lahore High 
^urt come into force on the date when 
mey are approved by the Governor of the 
Punjab but in Delhi they receive their vah 
dity on the date on which they are approved 
®y the Governor General 1941 Lah 450 
Secs 225 227 —Under S 225 if on ap 


case wmch the Hi?h Court has power lo 
traiisfer to itself for trial involves or is 
likely to involve the question of invalidity 
of any Federal or Provincial Act it is to ex 
ercise that power [S 225 Cl (1)] An 
application for this purpose is not to be 
made except, in relation to a Federal Act 
bv th* r-.^ t I *L. TfA/t»Mfion 


-- — ;■ except, in relation to a Federal aci 
by the Advocate General for the Federation 
and in relation to a Provmcial Act, by the 
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226 (1) Until otherwise provided by Act of the appropriate lejrislature, 

no High Court shall have any oripnal jurisdiction in 
revenue any mMter concemine the revenue or concerning any 
act ordered or done in the collection thereof according” 
to the usage and practice of the country or the hw for the time beln^ in force 

f2) A Bill or amendment for rmivine such provision as afore'aid shall 
not be introduced Into or mo^cd in a Chamber of the redcnl or a Provincial 


NOTF*? t'on trt Hieh Court to direct Income tax 

Advocate ricrterat for ttie 'Ff'der-ihon nr OdWer to forbe-\r from '\s«essmi» 'lonlica-it— 
the Advocate Genernt for the Province The compefenev fee 42 Bom L R 414 Fven 
mirnose of this section vvis to m mmise the '•sstiminw thit if i« corr'*ct to ssv fh^t 
incomenKnce ntised li\ the nnss h htv of -vn the motive of eminent in tn^hluUnq and 
Act he mr clnBer^ed ns ultra Until tnifintauuna the Court of Wards was to 

othervv se nrovided hv Act of the nnpro safemfird estates from mismnmeemetjt and 
priate T enislatiirp no Hiah Court will hive coii«eniient inability to pay reventie that is 
anv orunml fi'ri«diclion in anv matter con no n «fificafion for sivinfs that an order of 
cern mr the reverie nr concerting an\ Act the Court of Wards dechnne a female a 
orderM or done in its collection f^ 2% disnnattded oroprrtor i a m itfrr ^roncerninff 
cl fn 1 As in the ca«e of th^ F^desnl r^enur or oti art done tn cottrrhnn there 
Co 'Tt all nroce»d hits in every Mich Goiirt • t* within the m^onme of S 22d fU of the 
will he in the FnM sh lipmiacr^ f ^ 227) Government of Ind a Act T R fl9W) 

Sec 2?fi — rCf <5 106 Old Oovem t Cal 476=42 C W N 230=1911? Cal 

ment of Tndis Act 191^) ^*e ^0 At 4J«) ifi 5 Thr expression "ihe revenue" in 

W L T 33^ 4? hf T T ^92 ^ 106 f2) of the Government of Tndin Act 

fP C ^ The nuestion whether the does ippIv to the stamp duty payable under 
TTrhsn Ts^mo -ohle Prnnertv Tav impos'd hv the Tndnn ^tamp Act and such stamp duty 
the Bosnhav Finance Act of 1932 as amend d«es fall within the terms of the section 
ed in 1919 Part VT can he raised bv the Wh-re the contention i« that the stamp 

rnimieinal authorities in the manner pro authorities are not entitled to chan»e any 

aided ts a matter concerning the reveme tiarticiilar stamp dntv it must b* a ' \fa«er 
and therefore the ntrisd ction of the H'vh concerning th» revenue" within the meamnjf 
Court to determine the oii'«(ion '♦ bi'cM In of S 106 f2) and anv act ordered to he 
S 226 T T R f1940) Bom W— 1 P L done m the cotlerfion of the revenue would 

T fK C ) 21=42 Bom T R 10=19-10 Bom hicewise he a matter concerning the revenue 

61 fF B ) Under *> 226 Cl) the High Court An act done hv the revenue authorities for 
has no orminal lunsdiction to entertain a the purpose of collecting the revenue which 
suit challenmnss the lemiiitv of an order for ihev consirfer to he nroperlv leviable n ac- 
copfiscqtion of smuggled goods passed un Icr cordance with law is an act done in ac 
the ^ea Customs Act as the semire and con cordance with law and can never Rive rise 
fiscation of the goods is an act ordered or to anv cause of artion apamst the ofUccrs 
done m ihe collection of revenue Ho wre of the Seerttarv of *vtate The High Court 

Rulantv of procedure and no error in the has no jurisdiction to entertain a 
conriusions arrived at can ^cr ic exclude the suit m such a miffer by reason 
apohcation of flis section when there is no of the har imposed bv S 106 f2), and 
ailemition that the OfTcer of Customs direct the public have no remedv against what may 
ed the confiscation of the goods mata tide turn osit to be a wrong and arbitrary deasion 
or in the exercise of powers conferred on of the stamp authorities with regard to the 
hiin by Sea Customs Act in circumstances to payment of duty chargeable in respect of any 
which he knew the provisions of the Act partiailar documenti save and except the 
were not apnl'cahle 3 Fed L T fH C ) somewhat doubtful remedv provided by S ^ 
'a>=T T R f 1939) 1 Cal 2a7=43 C W N of the Stamp Art I L R fI939) Bom 
44^=19A9 Cal 763 See aim T 1- R =2 Fed I, J (P H) 60=41 Bom L R 297 
(10)9) 2 Cil S41=19W) Cal 174 The ad =1939 Bom 215 The iun«diction powers 
indication of the penally under the Sea and authority of the High Court as confer- 
Customs Act IS an adiudication of a matter red bv S 106 of the Government of India 
concerning the revenue and its collection is Act 1911-1919 can be affected either bv His 
an act ordered in the collection of revenue Maiestv by further Letters Patent or bv the 
according to the usace and pr-vet ce of the Indian Legislature The Provanaal Legis- 
country or the law for the time being m Ufore even with prevaous sanction of the 
force within the meaning of S 226 (I) Governor General cannot by reason of S K)-A 
The High Court has therefore no lonsdic (4) of the Act affect, curtail or extend the 
tion to entertain a suit to recover hark the jonsdicticn and powers of the High Court, 
penalty 42 Bom 1. R 532=1940 Bona and if >t passes such a pi«e of lemvlation »t 
29 “(deeming the revenue, etc" — Appbca- would be ultra vxrts v I L R (1939) 2 CaL 
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legislature without the previous smction of the Governor General m his dis 
cretion or as the case maj be of the Governor in his discretion 

Proceeding's of Hij^h 227 All proceedings in e\ery High Court shall 
Coiiris to be in English l)c in the Pnglish language 

228 (1) The ndministrative expenses of a High Court including all 
Expenses of High Courts salaries, allowances and pensions pa>able to or in 

, respect of the officers and servants of the Court and 

tne salaries and allowances of the judges of the Court ‘shall be charged upon the 
revenues of the Province and anj fees or other monejs taken by the Court 
shall form part of those revenues 

Governor shall exercise his individual judgment as to the 
amount to be included in respect of ctich expenses as aforesaid in an\ estimates 
of expenditure hid by him before the legislature 

229 


-vv.v. . .,AA LAj, niiu uciuic iiic icgisiaiurc 
(1) His Maje«tj if the Chamber or Chambers of the legislature of 
Power of H„ Maieety lo > Pfovince present on address in that behalf to Ik 
constitute or reconstitute kiovcrnor of the Province for submission to His 
- b) letters patent constitute a High 


constitute or reconstitute 

High Court by letters Majest} maj uy icners patent constitute u 

Court for that Province or any part thereof or re 
constitute m like manner an\ existing High Court for 
tnat Province or for m) part thereof or where Ihcrc are two High Courts m 
that Province amalgamate those Courts 

(2) Where anj Court is reconstituted or two Courts are amalgaiualeil 
as atoresa^ the letters patent .hall provide for the continuance in their res 
pect^e offices of the existing judges officers and servant, of the Court or 
Lourts and for the carrjing on before the reconstituted Court or the new Court 
rx rr matters and maj contain .uch other provisions as maj appear 

ro His Majesty to be neccarj bj reason of the reconstitution or amalgama 


230 (1) His Majesty m Council imy if satisfied that an agreement m 

Extra Bros incial jiinsdic behalf has hewn mtde between the Governments 

tion of Hieh Court. concerned extend the jun.diction of a High Court m 

nart of tl,.r D . ’f' “"y r>r<!a British India not forming 

dmt on m elw ’h're.ipon have the same luris 

tn vTeU “ts 't hns relation to any other area in relation 

to which It exercises junsdiction 

nateni ™ nUccts ihc provisions of any law or letters 

mnnlve^e immediate!} before the commencement of Part III of this Act 

one Pmv,3e“"^ *” jurisdiction m relation to more than 

Province “ Province and an area not forming part of an) 

areas omslrS^lurD^ “"ciscs lUri.diction m relation to any area or 

shall be erJnstmed— ™ ““ Principal seat nothing in this Act 

has its OTnemaTs^tf'"*^ "" of the Province in which the Court 

nas principal seat lo increase restrict or abolish that jurisdiction or 


NOTES 

paf-i 335^^^ 

1 li'" Act It provide 

that ^^he^c the High Cot rt exerciv^ l«r < 

Provn.'" the 

tH which It has its pnncinat «Mt 

'hsn ta. n II shall not be irncpT.Jij as 


empowering the legislature of that Prov nce 
to increase or restrict the jtirisd ction of tlf 
Court or prevent the legislature from 
mg power to make laws for that area THe 
legislatorc having pow er to make laws for 
the area can pass laws in regard to the 
1 chon of the Court fParl Deb , Vol 300 
No 71 2nl April 1935 Co] 297 Speech Of 
the Attorney Gener 1 ) 



S. 2401 


2781 


The Ck)VFRKMFNT OF India Act, 1935. 


(6) as prevenung tlic legislature having posscr to make laws in that 
behalf for any such area from passing such laws with respect to the jurisdic- 
tion of the Court in relation to that area as it would be competent to pass 
if the principal scat of the Court were in that area. 


231. (1) Any judge appointed before the commencement of Part III of 

_ , j c . Act to am High Court shall continue in office 

a\mg an e m ions. shall be deemed to have been appointed under 

this Part of this Act, hut shall not b) \irtue of this Act, be required to relin- 
quish his office at any earlier age than he would have been required so to do, 
if this Act had not been passed. 

(2) Where a High Court exercises jurisdiction in relation to more than 
one Province or in relation to a Province and an area not forming part of a 
Province, references in this chapter to the Governor in relation to the judges 
and expenses of a High Court and references to the revenues of the Province 
shall be construed as referciicea to the Governor and the revenues of the 
Province in which the Court has its principal seat, and the reference to the 
approval by the Governor of rules, forms and tables for subordinate Courts 
shall be construed as a reference to the approval thereof by the Governor of 
the Province in which the subordinate Court is situate, or, if it is situate in an 
* * * area not forming part of a Province, by the Governor-General 


PART X. 

CHAPTER II 

CtVlL SCRV ICFS 
General Proznnons 

240 (1) Except as expressly provided by this 

Tenure of office of per- Act, every person who is a member of a civil service 
sons emplojed m civil capa- of the Crowm in India, or holds any civil post under 
cities in India. the Crown in India, holds office during His Majesty's 

pleasure. 


NOTES. 

Sec 240: Tlnure or OrncE of Civit 
Servants — Tins section reproduces m sub- 
stance the provisions of S 96-D of the 
Government of India Act, 1919 The slight 
variations in the language of the opening 
words of this section compared with the old 
section serve to emphasise that the tenure 
of all civil services is at pleasure, if ever it 
was open to doubt The use of the words 
“subject to the provisions of this Act and 
the rules made thereunder” before speaf)- 
mg the tenure gave rise to the argument in 
Venkata Rao v Secretary of State, (1937) 
1 M.L J 529=:W 1 A 55, that ihe Statute 
gave servants of the Crown a right enforce 
able bv action to hold office in accordance 
wilh the rules and that the> could only be 
dismissed as provided b> (he rules and in 
accordance with the procedure prescribed 
therel)> Their Lordships of the Judicial 
CommiUee negatived tins contention observ- 
ing* “S 96-R in express terms states tliat 
office IS held at pleasure. There is there- 
fore no need for the implication of this icrm 
and no room for its exclusion. Tlic argu- 
ment for a limited and special kind of em 
ploj-ment during pleasure but with an added 


contractual term that the rules are to be 
observed is at once too arlilicial and too 
far reaching to commend itself for accept- 
ance” (See Venkata Rao v Secretary of 
State, (1937) 1 M L J 529 (535)=W I A. 
55) The omission of those words from 
the section makes it clear that the tenure is 
an unqualified one at pleasure The excep- 
tions provided for m the opening words re- 
late to the office of Judges of the High 
Courts and the Federal Court, and of the 
Auditor-General of India and the Auditor- 
General of Home Accounts whose tenure of 
office IS during good behaviour and who are 
removable onlj on the ground of misbeha- 
viour or infirmit> of mind or bodj if the 
Judicial Committee of the Privy Council on 
reference being made to them by , Hvs 
Majesty report tliat the official ought in anj 
such ground to be removed. It is a funda- 
mental pnncjple, based on public policy, 
that the Crowm should have the unfettered 
discretion to remove a public servant _at 
pleasure, and even a contract to engage hint 
for a fixed term, if there be no statute law 
authorising it, would not be available to 
hwn, such a contract being void as against 
public polio*, “nus power to dismiss at 



2782 


The Civil Court Manual (Imperial Acts). 


[S 240 


NOTES. 

will can onl> be controlled bj a statute but 
cannot be abridged or controlled by rules or 
regulations of service, c\cn if those rules or 
regulations are framed under po^Yers g»\tn 
by a statute. Consequentl>, the dismissal 
or discharge of a cnil servant in \iolation 
of the Fundamental Rules would not entitle 
him to an appeal to the Ci\il Court but 
would lease him to appeal only to the ad* 
mmistratne authorities. 42 C.W.N. 11S6 
=68 C.L.J. 320=1938 Cal. 759. See alto 
46 L.W. 242=1937 Mad. 777. A ser\-ant 
of the Crown in India holds his appoint- 
ment at the pleasure of the Crown and is 
liable to dismissal at the will and pleasure 
of the Croivn, notwithstanding a contract to 
the contrary, unless the Crown has depnscd 
itself of Its prerogative in some wa> ex- 
pressly recognised by law, nor can an action 
for wrongful dismissal be entertained even 
though a special contract be proved. A 
refusal to employ a person to whom em- 
ploj-ment has been offered does not stand on 
a different fooling, because the power to 
dismiss an emploj ee at pleasure involves the 
power to refuse to employ a person accept- 
ing an offer of eraplo>Tnent 39 Bom. L. 
R. 807=1937 Bom. 449. The words ‘sub- 
ject to the rules’ appearing in S. 96-B, of 
Government of India Act, arc not superflu- 
ous and ineffective. The section contains 
a statutory and solemn assurance that the 
tenure of ofEce held by ser.'ants of the 
Crown though at pleasure, will not be sub- 
ject to capricious or arbitrary action but 
will be regulated by rule. The provisions 
for appeal m the rules are made 
to the principle so laid do^v^. 
therefore m such cases is not obtainable 
from the Courts by action It is so evim 
where there has been serious and complete 
failure to adhere to important and funda- 
mental rules, as for instance in the case ol 
a person who has been dismissed from ser- 
vice without any investigation into the 
charge. The remedy of the person aggriev- 
ed does not lie by a suit in Court but by way 
of appe^ of official kind. 64 I. A. 55=1. 
L e; (1937) Mad. 532=1937 P. C. 
31=(1937) 1 M. L J. 529 (P. C )• 
See also 1937 Rang. L. R. 35—1937 
Rang. S9 (S. E ), 165 I. C. 8«=E’3* 

O.W.N. 1140=1937 Oudh 209. Although 
by virtue of S. 96-B, a statutory right is 
created between the Crown and the servant, 
it IS not to be implied that any provisions 
m Statute ^ of 1871, repugnant to the terms 
of the Statute creating such right are repeal- 
ed or renclercd inapplicable to such a case. 
Statute of 1919 does not confer right of 
action to enforce the rules made thereunder 
I L R. (1937) Mad 517=M I. A. 40 
=41 C. W. N. 545=1937 P. C. 27= 
(1937) 1 M.L.J. S15 (P.C ), In a case 
m which after Government officials, duly 
comMtent and duly authorised in that be- 
half, have arrived honestly at one decision. 


their successors in office after the decision 
has been acted upon and is m effective 
operation, cannot purport to enter upon a 
reconsideration of the matter and to arrive 
at another and totally different deasion. 
WTiere a Sub-Inspector of Police wa> 
granted an invalid pension by a competent 
authonlj and thus duly ceased to be in 
service, and the officer succeedmg tte 
aulhont), which had granted the pen>m 
reconsidered the matter and ordered ms 
removal from the service. Held, that In* 
serv'ant had suffered a wrong and l*'**^^* 
fore had ev er> right to complain of me 
stoppage of pension as a breach of rales 
relating to pensions. M I. A. 40=I.L k. 
(1937) Mad 517=1937 P.C. 27=(1937) 1 
M.L J. 515 (P.C.). R. 55 ot the Civil Set 
Vices (Dassification, Control and Appeal 
Rules, which provides for the case of a 
partmental mquiry into charges against a 
Government servant who is subje^ 
rule, contains a safeguard to the effect ‘M 
none of the graver penalties— dismis'ai, « 
moval or reduction— which the ****"®^., 
concerned is empowered to inflict can c 
imposed upon the person charged unle« « 
has been given an adequate ”, 

defending himself. But the 
state that the authority concerned snau • 
self hold the inquiry. The 
competent under the rule to depute 
subordinate officer to hold the 
purpose of the rule is to enable a 
ment servant to defend himself wb® 
conduct IS the subject of a charge wmen 
to be dep3rtmenia]I> investigated. And 
long as the conditions of the rule arc i 
lowed, there is nothing prejudicial ^ 
Government servant m the circumsta^ 
that the inquiry is held not by the ^ulno o 
itself which imposes the pumshment out J 
some subordinate officer deputed by . 
authority for the purpose. 1937 M 
821=46 L W. 531=1937 hfad. 733=^' 

2 M.L J. 189. Sea also 1937 
The stipulation or proviso as to dismiss 
S 96-B IS Itself of statutory fo«e ^ 
stands on a footing quite other man 
matters of rule which are of infinite 
and can be changed from time to hmc. . 
statutory safeguard should be oose , 
with the utmost care and a 
pension based upon a dismissal 
to be made by an official, who is 
by statute from makmg it, a. 

illegal and improper foundation M i* . * 
40=I.L.R. (1937) Mad. 517=39 
R 688=41 C.W.N. 545=45 L W. 1^ 
1937 P.C. 27=(1937) 1 M.L.J. 515 
C ) . \Vhere a civil servant was p!a« 
suspension till a cnmmal case again* 
was finally deaded anij on his 
the Magistrate was dismissed V. of 

but on his acquittal m appeal, the ora 
dismissal was cancelled and he was dis 
ed from service, a month's pay being g 
in Iitu of notice, the said payment dees 
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(2) No such person rs aforesaid shall be dismissed from the service 
of His Majesty by any authority subordinate to that by which he was appointed. 

(3) No such_ person as aforesaid shall be dismissed or reduced in rank 
until he has been gi\en a reasonable opportunity of showing cause against the 
action proposed to be taken in regard to him: 

Provided that this sub-section shall not apply — 

(a) where a person is dismissed or reduced in rank on the ground of con- 
duct which has led to his conviction on a criminal charge; or 

^ (6) Avhere an authority empowered to dismiss a person or reduce him in 
rank is satisfied that for some reason, to be recorded by that authority in writing, 
it is not reasonably practicable to give to that person an opportunity of showing 
cause. 

(4) Notwithstanding that a person holding a civil post under the Crown 
in India holds office during His Majesty’s pleasure, any contract under which a 
person, not being a member of a civil service of the Crown in India, is appointed 
under this Act to hold such a jrast may, if the Governor-General, or, as the case 
may be, the Governor, deems it necessary m order to secure the services of a 
person having special qualifications, provide for the payment to him of compensa- 
tion if before the expiration of an agreed penod that post is abolished or he is, 
for reasons not connected with any misconduct on his part, required to vacate that 
post. 


NOTES 

amount to reinstatement and he cannot, 
therefore, under R 54, Part III of the 
Fundamental Rules, claim full pay for the 
whole oerlod of suspension. 42 C W.N. 
118fe68 C.L J. 320=1938 ai. 759. See 
also 4 F.L.J. (H C.) 400 A servant of 
the Crown who is dismissed from service 
has no cause of action against the Crown, 
although the dismissal is by an authority 
subordinate to the one wfho appointed him 
and IS, therefore, made m contravention of 
the very terms of the Government of India 
Act. A mere declaration by the Civil 
Court that the dismissal is illegal and that 
the servant is fit to be reinstated to hts post 
will not serve any useful purpose. Because 
he was illegally dismissed, it docs not neces- 
sarily follow that he was a good officer or 
that he might not base been legally dismis- 
sed and justifiably dismissed on proper 
grounds and after a proper enquiry. 44 C 
W.N. 79=71 C.L J. 95 But see (IW2) 
1 M.L J. 77. It cannot be said that since 
S. 240 of the Act of 1935 had re-enacted 
with amendments S 96-B of the earlier 
Act (on which the appellant's cause of ac- 
tion was based) the Act of 1935 must pro 
tanlo be regarded as retrospective, so that 
a Court which had founded its judgment 
on the provisions of S. 96-B must in law 
be deemed to ha>e been interpreting the 
proMsions of S. 240 of the Act of 1935. 
1938 O.W.N. 1251=1938 F.C. 1. 

Secs. 240 (2) and 243: Dismissal or 
SuB-lNsrECToa or Police bv A urn oamf 
SUBORDINATE TO THAT WHICH APFOISTED HIM 

—Suit tj peclaw dismissal void.— A Sob- 


Inspector of Police appointed by I. G. of 
Police was dismissed by the Deputy I. G. 
of Police. After an unsuccessful appeal 
against such dismissal to the I. G. and the 
Provincial Government the dismissed officer 
filed a suit to declare his dismissal void on 
the ground among others that his dismissal 
by authority subordinate to that which ap- 
pointed him was opposed to S. 240 (2) of 
the Government of India Act On a pre- 
liminary issue It was held that the plaintiff 
bad no remedy by civil action and it was 
upheld b> the appellate Court On appeal 
to the Federal Court, it was held that sub- 
S (2) of S 240 contained a statutory pro- 
hibition to the effect that no office-holder 
shall be dismissed from service by any 
authority subordinate to that by which he 
was appointed, and that the section had been 
enacted in unqualified terms and the protec- 
tion thus afforded could not be qualified or 
taken awa> bj statutory rules. Held, fur- 
Ihcr. that the plaintiff was entitled to invoke 
the aid. S 240 (2) and that S. 243 had 
not the effect of depriving him of the bene- 
fit of sub-S (2) of S. 240 It was also held 
that the dismissal b> the I. G. of the appeal 
against the order of dismissal by the Deputy 
I. C. was not equivalent to a dismissal 
from office bj the I. G. Under the circum- 
stances their Lordships thought it best to 
sav. that the plaintiff was at least entitled 
to a declaration that the order of dismissal 
passed against him was void and inopera- 
tive and that the Courts below were not 
justified m dismissing the suit as wholly 
ntunstainable (1942) 1 M.L.J. 77. But see 
44 C.W.N. 79=71 C.L.J. 895, sufra. / 
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^ ^ , 2^'? (1) The provisions of this chapter shill 

Co^irtlm 1 Hi"l/co not ipply to the judges of the I edcnl Court or of 

® nnj High Couil 

Prov ided that — 

(fl) foi the purposes of this section t member of in) of the civil services 
of the Crown in Indn who is icting tempomnh is i judge of i High Court 
shill not be deemed to be i judge of thit Court 

(b) nothing m this section shill be construed is preventing the Orders 
m Council rehting to the sihnes leivc md pensions of judges of the Federal 
Court or of iny High Court troin ipplymg to such of those judges as were 
before the) were ippointed judges members of i civil service of the Crown n 
Indn such of the rules relating to thit service is may appear to His Majestv 
to be properl) applicible in relation to them 

(c) nothing m this section sliill be construed is excluding the office 
of judge of the 1 ederal Court or of i High Court from the opention of the 
provisions of this chapter with respect to the eligibility for civil office of person> 
who ire not British subjects 

(2) Any pension which under the rules m force immedntel) before tie 
commencement of Part III of this Act was payable to or in respect of atij 
person who having been a judge of a High Court within the meaning of tw 
Act or of the High Court at Rangoon retired before the commencement ot tn 
said Part III shall notwithstanding an>thmg m this Act or the Governinwt o 
Burma Act 1935 continue to be pajable in accordance with those rules and sna 
be charged on the revenues of the Federation 

(3) Any liabdit) of the Federation or of an) Province to or in respect o 

any person who is at the commencement of Part III of this Act a ® 
High Court within the meaning of this Act or to or in respect of any ^ 
person as is mentioned in sub section (2) of this section being a Iiabilit) to p i 
a pension granted to or in respect of any such person or any other liabiiu) 
such a nature as to have been enforceable in legal proceedings j 

Secretary of State in Council if this Act had not been passed shall notwithst 
me anything m this Act or the Government of Burma Act 1935 be deemeo 
the purposes of the provisions of Part VII of tins Act relating to legal proc 
mgs to be a liability arising under a statute passed before the commencemeni 
Part III of this Act 

254 (I) Appointments of persons to be and the posting and 

of district judges in any Province shall be made d) 

D strict j ulges etc Governor of the Province exercising his individ 

judgment and the High Court shall be consulted before a recommendation as 
the making of any such appointment is submitted to the Governoi 

(2) A person not already m the service of His Majesty ®hali only 
eligible to be appointed a distnet judge if he has been foi not less than 
years a barrister a member of the Faculty of Advocates m Scotland or a pl^’^ 
and IS recommended b) the High Court for appointment 

(3) In this and the next succeeding section the expression district 
includes additional district judge joint district judge assistant di tnet 

ch cf judge of a small cause court chief presidency magistrate sessions juog 
additional sessions judge and assistant sessions judge 

255 (1) The Governor of each Province shall after consultation with the 

, Provinaal Public Service Commission and vvith 
Subonl mtc c \ 1 J c a High Court make rules defining the st indard of 

fications to be attained by persons desirous of enter* b 
the subordinate civil judicial service of a Province 
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In this section, the expression ’’subordinate civil judicial service’ means 
a service consisting exclusively of persons intended to fill civil judicial posts in 
tenor to the post of district judge 

(2) The Provincial Public Service Commission for each Province, after 
holding such examinations, if any, as the Governor may think necessary, shall 
from time to time out of the candidates for appointment to the subordinate civil 
judicial service of the Province make *» list or lists of the persons whom they 
consider fit for appointment to that service, and appointments to that service shall 
be made by the Governor from the persons indud^ in the list or lists m accord 
ance with such regulations as may from time to time be made by him as to the num 
ber of persons m the said service who are to belong to the different communities in 
the Province 

(3) The posting and promotion of, and the grant of leave to, persons be- 
longing to the subordinate civil judicial service of a Province and holding any post 
inferior to the post of district judge, shall be m the hands of the High Court, but 
nothing in this section shall be construed as taking away from any such person the 
right of appeal required to be given to him by the foregoing provisions of this chap 
ter, or as authorising the High Court to deal with any such person otherwise than 
in accordance with ihe conditions of hia service prescribed thereunder 

256 No recommendation shall be made for the grant of magisterial powers 

or of enhanced magisterial powers to or the with 
Subordinate criminal ma jrawal of any magisterial powers from any person 
save after consultation with the district magistrate 
which he is of the distnct m which he is working or with the Chief Presidency 
Magistrate, as the case may be 

Specujl Prowfons cs to Pohtieal Department 

257 (1) Subject to the provisions of this section the provisions of this 

Part of this Act shall not apply m relation to persons 
Officers of political de wholly or mainly employed m connection with the 
partment exerase of the functions of the Crown m its relations 

with Indian States 

(2) Notwithstanding anything m the preceding sub section all persons 
so employed immediately before the commencement of Part III of this Act shall 
hold their offices or posts subject to the like conditions of service as to remune 
ration, pensions or otherwise as theretofore or not less favourable conditions 
and in relation to those persons anything which might, but for the passing of 
this Act, have been done by or m relation to the Secretary of State in Council 
shall be done by or m relation to the Secretary of State acting with the concur- 
rence of his advisers 

(3) Nothing m this section shall be construed as affecting the application 
to such persons of the rule of law that except as othenvise provided by statute 
every person employed under the Crown holds office during His Majesty's 

pleasure 


CHAPTER V 
Generai- 

270 (1) No proceedings civil or cnminal shall be instituted against nni 

NOTES popo«es that there shall be a fi-ll m 

Sec 27 KpEJlNniY ros the past demmO^ against civil and ^ ^ 

This section carries out the recom ceedings in respect of all acts l»ci<^e the 

mendations of the Joint Parliamcntao commencwrel of the CoisUiul cn Act done 
Committee m Para 253 of tteir m good faiUi and done ^ 

Report The} statel ‘The WTiite Paper done m the execul o 
C C M— 319 


• purported to be 
of datv In new of 
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I^rsoti tn respect of any act done or purporting to be 
done in the execution of his duty as a senant of the 
cxceot seilh tbo cnnc 1 "“"d India or Burma before the relerant date 

mt^thraffa rs of ?r r P=rsnn "'ho uas employed ,n connccuon 

nor GenerS tn W H Indtn or the affairs of Burita of the Cover 

^?ct™ vvnh tt,. H ^ ^ potson employed in con 

dHc ehon ' “ Province, of the Governor of that ProJ-ince in his 


. KOTES 

threats \shich ha\e been made 


till cats w.nirii i.hl* h.»„ supcfior a\il sciTices and there is no 

thmk that It ,s mstifiable to rivc ti." me fo dic e^r, J aPPlP ""It 

protection to men who have done member of the Bomta)"°SiiSriina?e' Mrii 


no more than their duty 
trying circumstances 
section. It w-as stated m Parliament 
section deals with past acts It does not 


FieLmmo"” ^ ?' “o'" “ " “™”‘ ot the croivTl and 

Explaining the doing duty as such within the meaning of 
Jhc S 270 and therefore the consent of the 
uovemor 


take the exact form of an indemnits but it m resX^ of S'* 

IS an mdcmnitv of a Vrnrt A* <0, "• r«pect ot an act done by him m the cxe 

future IS concerned obwouslj it would not Tl R ° iw'l ‘f" ^ Kj 
be right to gne what would appear to be Ll938 Bom jTo ^ 

;"reTo'arsptr^rrcrsi£" vTSs i?.r 

fe' v'er5";„d» Mee'j 


be made 
Tiight be made 


UTicn the acts of the 
('Pat/'hAV -rJl?" ‘iusict: complained of are done dur 

{t'ar Deb^ Vol mg the course of administration of the trust 


Secs 270 and 271 PBOTFcrtON aitoiid ® Crown and ben« 

ED TO PUBLIC SERVANT— NaTURRE AND ExStt ^sar\ ** 

or _s 270 (1) applies but only to enrSd forX"//' “ 

proceedings but also to the institution of {mL ^ of a private 

civil proceedings In the 
criminal proceedings thi 


.ae av-wiycLl l/» a priVatC 

iWO Rang L R 273=1W0 Rang 
criminal proceedings the protection of Pifnposrrwre. -e. . 

public interests is the mam concern and if Trc,. ™ done'— Meaning or— 

may well be left to the Local Government fo purporting 

to determine the question of the expediency ih^.r f n* ^ 

m me-mcA-... — t .t,— w , ^ u’cif fuU mcaHing Clearh used m ther 


context, rtey mean someth ng more than 
.There must be something in the 
r» . complained of that attaches 

» ‘°T*T capacity of the person do ng 

CWI) Kar 32£=4 FLJ 


of a prosecution from that point of view 
But when a citizen seeks a civil remedy 
against a public servant the Legislature 
must be presumed to have been very cauti 
OU5 m depriving the aggrieved citizens of re 

dress m a Court of law and any restrictions fH r T Vo, o-scctn ^ i- •< , 

on such a remedy imposed m the interest / VrA Smd 2M Per Ro 

of the public servant should not be lightly ® 

extended so as to unduly restrict the remedy '* ^PParentlj an official act, its charac 

of the citizen SO L \V 9a=43 C W N i,o„ "o* be changed bj allega 

(F C R ) SCb=2 Fed L J 153=1939 F C j* it was done in bad faith or that 

43=(1939) 2 M L J (Supp ) 23 S 270 j* |f^ character which it purports 

is very wide in its terms and prohibits the fs f^A^ ^ppl cabtliti of the statute 
initiation of proceedings A" of «■' iort, t„ on what the act pur 

acts described ihcrem against all servants '» "of affected bv any alle 

of the Crown emplojed m connexion with not apparent state of things is 

the affairs of the province wliether they are ofi;. 1* o"e The allegation that an 
garcttel officers or not 184 T C 68Cfc= "nltcioiislj and corroptl) 

1939 Lah 479 It is quite obMous from rf lerogate from its official 

a perusal of the various sect ons of Fart X anni tint character and wliat 

of ll e Government of In 1 1 tl at crown ni!!*„ to l|c al(r but on of malice or corrupt 

services include the snbor 1 1 (e as well as «« 1 '^ 'O d of a sincle officer appl es 

no less wUrc sane mahcc is attributed 
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of Any act done or purporting (o be die !n . he “f “‘/P’ P"son !n respect 
proceedings be cbarj»pfl in r ^ from the persons instituting the 




(3) For the purposes of this section— 

persons*™^, 


referees to persons employed in connection with the functions of the 
Goyemor.^neral Council include references to persons employed in con- 
nection wth the affairs of any Chief Commissioner's Province, 

a person shall be deemed to have been employed about the affairs of -i 
Province if h= was employed alyut the affairs of the Province as consSed at 
the date i\hen the act complained of occurred or is alleged to have occurred * 


NOTES 

to him jointly with others The takinir of 
cocnizance of an olTence on complaint, by a 
suo divisional officer, >vliether done m good 
or bad faith, is clearly an official act of that 
ofHcer, purporting to be done in the exe- 
cution of his duty as a Magistrate It is 
an act which he cannot do in an> other capa 
citj and one without which there can be no 
institution of a criminal proceeding and it 
can form no foundation for a suit acamst 
him 20 Pat 417= (1941) P W N 225= 
1941 Pat 38S 

CnARCE u^DER Ss 409 AND 477.A I P. 
Code, against public servant— Consent of 
Govwnor —The consent of the Gmemor 
would be /nma facie necessary m respect of 
the latter charge The question whether or 
not the particular act complained of is one 
"purporting to be done in execution of Ins 
dut>” as a public sers-ant is substantial!) 
one of fact, to be determined with reference 
to the act complained of and to the atten- 
dant circumstances 1939 P W N 429—^0 
L.W. 95=43 C W N (F C R SO=rL 
R (1940) Lah 400=(1939 ) 2 MLJ 
(Supp ) 23 See also 1941 Sind 2(M 
Charge of cheating against Deput) Inspector 
of Schools— Inducing District Educational 
Council b> false information to admit school 
to aid — Prosecution — Sanction of Gosemor 
is ncccssar) 191 I C 51=1940 M W 
N S34=19W Mad 813 Postman misap- 

propriating amount of mono bj forging 
thumb impression of pa\ee and returning 
form to Post Office — Charge under Ss 409, 
467 and 471, I P. Code — Sanction of 
Coscmor-General is necessarj. IWl M. 


I'm'i N "‘6= 

« 

*bej were engaged 
" execution of their duties as sueh 

offiSl eawnh’’^^ 

"as imolved m the acts 
amounting to a crime 
^ prescribed m S 270 

vas required for initiating proceedmers 
K IWIC 680=1939 Lah 479 

Under Hie rules framed bj the Gosernor of 

!SssedT*i'},’V'* n^eessar) that o-ders 
passed bs the Gmemor must be s-gned b\ a 

nfe hL™ * signature In 

^ 7 m T a consent under 

b 270 IS in order md the transmis* on of 
the consent by him is s-alid 1R4 T P Acn 

=>«’ 'Vhere the^JomSitlJ 

stated to base bem granted bi the Governor 
of a Province and there is no indication lint 
in doing so the Governor was acting with 
Ins Mmistcra it rnust be presumed that he 
granted it in his discretion " IRl T C fjin 
=IW9 Lah 479 Under S 270 the consent 
ol CfOvemor is a condition precedent to the 
institution of the proceedings, and the nece« 
sitv for such consent cannot ^ made to 
depend upon he case which the acoised or 
ma) put forwan! after the 
proceedings lave been instituted, but mu«t 
be determined with reference to the nature 
of the aiieintions made aga nst th- public 
*U't or criminal proceeding 
C R.) 50=2 Fed L J. 153 
=sf9^F.C 43=1 L R (1940) Lah. jm 
— (1939) 2 M.L.J. (Supp ) 23 The 
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vants against 
and suit 


271 (1) No Bill or amendment to abolish or restrict the protection afforded 

, to certain servants of the Crown in India by section 

Protection of public ser hundred and ninety seven of the Indian Code of 

r ecu ion Procedure or by sections eighty to eighty 

t\vo of the Indian Code of Civil Procedure, shall be 
introduced or moved in either Qiambcr of the Fedenl Legislature v-ithout the 
previous smction of the Governor Genenl m his discretion, or in a Chamber of 
a Provincial Legislature without the previous sanction of the Go\emor in his 
discretion 


(2) The powers conferred upon a Local Government by the said section 
one hundred and ninet} seven with respect to the sanctioning of prosecutions 
and the determination of the Court before which the person bj whom and the 
mnnner in which, a public servant is to be tried, shall be exercisable only — 

(a) in the case of a person emp1o}ed m connection with the affairs of 
the Federation, by the Governor General exercising his individual judgment and 
(&) m the case of a person employed in connection with the affairs of a 
Province, by the Goaemor of that Province exercising his individual judgment 
Provided that nothing m this sub section shall be construed as restricting 
the power of the Federal or a Provincial Legislature to amend the said section 
by a Bill or amendment introduced or moved with such previous sanction as is 
mentioned in sub section (1) of this section 


NOTES 

provisions of sub S (1) S 270 are manda 
tory and admit of no reser%ation or excep 
tion They contain a positne prohib tion 
against the institution of civil and criminal 
proceedings against the persons described in 
the section in respect of the acts mentioned 
without such consent In other words the 
Governments consent is an essential prc 
requ site to the competency of the Court to 
entemin the proceedings It is the very 
foundation of the Courts junsd ction and 
its absence renders the entire proceedings 
void ah vtitw Such an illegality cannot be 
cured under S 537 Cr P Code even when 
no prejudice has been shown to have been 
caused Where therefore the initiation of 
proceedings is illegal for want of consent 
hut those proceedings are transferred to 
another Court which begins with the case 
afresh subsequent production of consent 
even though it is before the commencement 
of the trial tfe iiavo cannot val date what 
was invalid at its inception IW I C 680= 
1939 Lah 479=1 L R (1940) Lab 102= 
42 P L R 51 

Acts of a public sfrv mix povf aftfr 
April 1937 —As part III of the Govern 
ment of India Act came into force only in 
April 1937 the act referred to m S 270 (1) 
of the Government of India Act is an act 
(lone prior to April 1937 Hence S 270 
(1) can have no application to the acts of 
a public servant after April 1937 1940 

OWN 494=1940 Oudh 382=15 Luck 
740 [9ce also Notes under S 271 i fra J 

Sub S (1) —This appi es to cases where 
m respect of acts done prior to the relevant 
date — no procee lings had been start(^d in 
Court against the olTcial The consent of 
the Governor or the Governor General as 


the ease ma> be 'acting m hts discretion is 
constituted a condition precedent to tne 
institution of the proceedings , . 

Sub S (2) —This deals with cases wh ch 
had been already mstituted and are penrtns 
m Court on the relevant date The Couti 
IS directed to dismiss the proceedings unie > 
It IS satisfied that the acts complained ei 
were not done m good faith .'t!!,* 

Parliamentary Committee recommended tnat 
the certificate by the Governor or Governor 
General as the case may be that the act was 

done in good faith should be conclusive ana 
binding on the Court this has not been 
accepted and the matter has been left to tfie 
Courts to decide 

Sec 271 pROTECTiov OF Public Se® 
VANTS — Speaking on this section the jOii 
citor General said — 'In order to re assure 
these officials Indians just as mu^h a* 
British who are anxious that there shall DC 
no doubt that there is proper protection 
against vexatious and unjustifiable crimina 
proceedings we propose to giv e the Govern 
or the Governor General the last word iJ 
It IS most undesirable and entirely 
the best interests of the services ,, 

or officials in any country where British idea 
prevail that you should give or tend w 
give tl e impression that they are hedged 
and free to do as they like and that no on 
can gel at them On the other hand » ^ 
equally necessary particularly m a rount 
Ike India that where there is a danger o 
their being harassed by vexatious or mat ^ 
ouslv motived proceed ngs they snould 
given fair and proper protection _ 

It lot only causes mental anxiety and so 
to a Magistrate but is bad for the ndmi 
tration of law and justice if "l-v 

because some person thinks I c has a gri 
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(3) Where a civil suit w m«tituted against a public officer, within the 
meaning of that expression as used in the Indian Code of Civil Procedure, in 
respect of an} act purporting to be done by him m his ofHctal cipacit}, the whole 
or an} part of the costs incurred b} him and of any damages or costs ordered to 
be pud b} him shall if the Go\emor General exercising his individual judgment 
so directs in the case of a person emplojed m connection with the affairs of the 
Federation, or if the Governor exercising his individual judgment so directs in 
the case of a person cmplojed m connection with the affairs of a Province, be 
defra}ed out of and charged on the reaenues of the Federation or of the Province 
as the case may be 


CHAPTER XII 

MlSCELLANFOUS AND GENERAL. 

Provisions as to certain leqal matters 

292 Notwithstanding the repeal by this Act of the Government of India 
Act, but subject to the other provisions of this Act, 
all the law in force m British India immediately 
before the commencement of Part III of this Act shall 
continue m force m British India until altered or repealed or amended b> a 
competent Legislature or other competent authority 


law of India to 
continue In force 


NOTES 

ance should be put into the dock and Iiaie 
*o justify his action At present there is 
nothtnq: to preient a person issuing a writ 
Of uhateier may be the proper ted meal 
term in India against an ofTcial for dam 
ages for some cimI wrong nh ch he alleges 
has been eommilted 1 do rot thinV it 
would be right as a permanent part of the 
Constitution as it were to imoose a barrier, 
even though it be a d scretionary barrier 
between a member of the publ c and the 
ofFietal whom he is saying has invaded hia 
private rights After all civil actions 
would extend to such cases as motor acci 
dents and they would extend no doubt to 
unjustified assaults I suppose it mi'-ht be 
poss ble to concene a libel in which words 
might have been written or tillered in the 
course of carrying out official dut es It 
is a great principle and tie do not wish to 
imide it that if an ordinan member of the 
public has a wrong committed n-^mst him 
be it by an ofiicial or a non official person 
he has the right to issue his writ and claim 
his redress m the Courts We think it 
would be undesirable to put up or t\cn to 
attempt to put up as a permanent part of 
this Constitution a barrier m cases where 
officials are concerned But it seems to us 
that vhnt really affiects an official who has 
a civil claim made against him is tl e <} les 
tion of costs and the question of any dam 
ages that be jrnav ba^t to pay fror 
Drb , Vo! 300 Cols B79 el sen ) 
Protectiov of Crown seriants — S 124 
of the Goiemment of Burma Act pur 
ports to be a general indemnity to all 
sei^-ants of the Crown for acts committed 
m the execution of their duty as such before 
the commencement of the Act The pro 
tcction gitcn by this section is in addition to 
the existing protect on gncn Di S 197 of 
the Cr V Code 193S Rang L R life 


1938 Rang 189 There is nothing in the 
Goiemment of India Act of 1935 which 
imposes a legal ohhQaUon upon the Genemor 
of <1 Prottnee to eoftsiilf fits nwtsler before 
saneltontng under S 196 Cr P Code a 
prosecution for an offence under S 124*A 
I P Code There is no provision in the 
Act which requires the Governor to consult 
his Ministers before performing executive 
acts The instrument of instructions implies 
that he should consult his ministers but he 
IS not legally required to do so In the 
case of a sanction for prosecution under 
S 196 Cr P Code the Governor is ccr 
tainly not required to exercise his individual 
judgment but that does not mem that m 
exercising his individual judgment he is 
acting unlawfully and that h s action can be 
called in question in a Court of law 48 
I W 170=1938 Mad 758=(1938) 2 M 
L 7 416 If any question ari'es whether 
an\ matter (o) is a matter as respects which 
th- Governor is by or under the Act required 
to act in his discretion or to exercise his 
individual judgment or (b) is not a matter 
as respects which the Goicrnor is by or 
under the Act required to act in his discre 
tion or to exercise his mdnidual judgment 
then the decis on of the Goiemor m his 
discretion is final 193 I C 91=1941 Rang 
5 

Sec, 292— In theory all Colon al Lems 
latures are subordinate law making bodies 
and leg\slaUow viwd« the powers conferred 
on them are comparable with the art cles and 
btelaws of Corporations and statutory 
bodies which is the rat o for the appf cation 
of the doctrine of «//r<J tires to thfir leg s 
tatwe enactments The rule of construction 
applicable to byelaws is that when a 
sutnte IS repealed it must be considered as 
if It had neser existed, and that all bye 
laws and rules made inder a repealed 
statute cea'c to operate with the rep^ of 
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293 His Majesty may by Order in Council to be made at any time after 


Adaptation 
Indian laws 


the passing of this Act provide that, as from such 
ot cMstmB 25 be specified in the Order, an> law m force 


m British India or in aiij part of British India shall 


NOTES 

the mam enactment unless there is am 
saving provision in the repealing enactment 
As was observed b> Lord Reading CJ in 
JValson v IVmch (1916) 1 K B ^ at 
690 — Does the repeal of an Act which 
enables a corporation to make bj laws have 
the effect of repealing by laws already made 
under the power while it existed or whether 
the byelaws remain m force notiMthstand 
mg the repeal of the statute under which 
the> were made’ Citing the passage from 
Surtees v Elhson (9 B i C 7S0 (752)] 

‘ It has long been established that when an 
Act of Parliament is repealed it must be 
considered (except as to transactions passed 
and closed) as if it had never existed ' 
His Lordship proceeded ‘ To that passage 
it IS only necessary to make one qualtfi 
cation in that since that case Lord 
Broughams Act and the Interpretation Act 
1889 have been passed It would follow 
that any bjelaw made under a repealed 
statute ceases to have any validity unless 
the repealing Act contains some provision 
preserving the validity of the bye law not 
withstanding the repeal ' In the words of 
Sankey J When a statute is repealed any 
by law made thereunder ceases to be opera 
tive unless there is saving clause m the new 
statute preserving the old by law Hence 
the necessity for this saving clause The 
section merely continues the existing law 
It does not validate any law and such m 
validity as existed is still open to attack 
Scope and eftect — S 292 of the 
Government of India Act is more than 
a mere preserving section It enjoins 
that all the law m force in British India 
immediately before the commencement of 
Part ni shall continue to remain in force 
until altered or repealed or amended This 
provision imounts to a direction that the 
alteration repeal or amendment of any law 
in force at the time of the commencement 
of Part III cannot be with a retrospective 
effect I L R (19^0) All 455=1940 All 
272 (F B ) There is nothing in S 292 to 
suggest that there was any intention to 
curtail the power of the Indian legislature 
or other competent authority to decide ui 
what manner a new law should operate ai 
against the existing rights All that S 29’ 
provides is that the existing law shall re 
mam in force until it is repealed and not 
that the rights which have accrued under 
that law shall continue to be exercised even 
after the date of the repeal S 292 can 
obviously have no application to a case where 
pending appeal the question of the appli 
cability of S 84 A of the new Bihar Tenancy 
Act arises after the old law has been chang 
ed and the new section has come into opera 
t'on If the Legislature can make new laws 


and unmake old laws it can also create new 
rights as well as take awa> nghts already 
accrued 1941 P W N 216=22 Pat L T 
356=1941 Pat 413 


Scope or section— If pRonrerrs retiio'Pec 
TIVE LEGISLATION — Per Gwyef, C / — The 
purpose of S 292 was to negative the possibi 
jity of any existing Indian law being held to 
be no longer m force by reason of the repeal 
of the law which authorised its enactment 
and it IS a safeguard usually inserted by 
draftsmen m similar circumstances Wthn 
their oivn sphere the powers of the Indian 
legislatures are as large and ample as 
those of Parliament itself and the burden 
of proving that they are subject to a strange 
and unusual prohibition against retrospective 
legislation must certainly lie upon those who 
assert it There is nothing in the language 
of S 292 which suggests any intention on 
the part of Parliament to make them sub- 
ject to that prohibition nor is there any 
explanation why Parliament should have 
desired to do so (1941) ! M L J 

(Supp > 65 Per Sulawtan J —Although 
the mam object of enacting S 292 was to 
preserve the enforceability of the then exist 
ing laws the language of the section is more 
emphatic than would have been ordinarily 
necessary There is nothing in S ^ 
which debars Central or a Provincial Leg’s 
lature which has altered repealed or 
amended previously existing Jaw ffo*” 
giving the new provision a retrospective 
effect from dates earlier than when the Act 
IS passed (IWl) 1 M L J (Supp ) « 
Per y aradaehanar, J —A * provision ■ kc 
S 292 IS usually inserted in similar Acts to 
indicate that the repeal of the parent Act 
shall not be deemed to have repealed all the 
laws passed under that Act That bemg 
the reason it is not necessary or proper fo 
lay undue stress on the word 'until used m 
S 292 and hold that the policy of this provi 
Sion IS different from that underlymS 
similar provisions in other constitution Acts 
There is no justification for drawing a dis 
tinclion between the statement that the pre 
vious law shall continue in force subjeet to 
repeal or amendment by later legislation 
the statement that it shall continue in force 
unhl repealed or amended by later 
lation That Parliament might have liaa 
some reason or motive for denying to tne 
Indian Legislature the power of retrospec 
live legislation with reference to pre 
mg law seems to rest on mere specilation 
and IS not a fair inference from the langu 
age used m the section 45 C W N (h 
R) 27=1941 FC 16=(1941) 1 MLJ 
(Supp ) 65 

Sec 293 —The amendments made by the 
Adaptation Order cannot be challenged as 
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until r^ealed or amended by a competent Legislature or other competent authority, 
have efTect subject to such adaptations and modifications as appear to His Majesri^ 
®^Pcd‘ent for bringing the provisions of that law into accord 
uith the pensions of this Act and, in particular, into accord with the provisions 
thereof which reconstitute under dififerent names governments and authorities 
in India and prescribe the distribution of legislative and executive powers between 
the Federation and the Provinces : 


T' j Provided that no such law as aforesaid shall be made applicable to any 
Federated State by an Order in Council made under this section. 

In this section the expression “law*' does not include an Act of Parlia- 
ment, but includes an)' ordinance, order, bye-law, rule or regulation having in 
British India the force of law. 

* * ♦ » 


295. (I) Where any person has been sentenced to death in a Province, the 
Provisions as to death Governor-General in his discretion shall have all such 
sentences. powers of suspension, remission or commutation of 

sentence as were vested in the Governor-General in 
Council immediately before the commencement of Part III of this Act, but save 
as aforesaid no authority in India outside a Province shall have any power to 
suspend, remit or commute the sentence of any person convicted in the Province: 

Provided that nothing in this sub-section affects any power of any officer 
of His Majesty’s forces to suspend, remit or commute a sentence passed by a 
Court martial. 

(2) Nothing in this Act shall derogate from the right of His Majesty, 
or of the Govemor-General, if any such right is delegated to him by Hts Majesty, 
to grant pardons, reprieves, respites or remissions of punishment 


Prohibition of certain 
restrictions on internal 
trade. 


297. (1) No Provincial Legislature or Gov- 
ernment shall— 


NOTES. 

ultra virtt, as they derive their authority 
from Parliament but the Acts as amended 
or adapted, may be altered by the legisla- 
ture nhich under Part V is competent to 
legislate m regard to the subject-matter of 
the Law The 'competent legislature or 
competent authority is not determined by 
the Orders m Council, but must be sought 
on the proper interpretation of Part V. read 
•with Sch. VII ol tht Act 
Scope and etfect —All that S 293 
enacts is a power given to His Maje5t> 
in Council to adapt Acts already m 
force to bring them into accord with the 
provisions of the Government of India Act 
and what is contemplated is formal conse 
quenfial amendment arising in the Act due 
to the passing of the Go> emment of India 
Act. S. 293 does not mean that if His 
Majest> has made any Act the subject of 
an adaptation order, then that Act i//t» facto 
becomes valid even though its provisions 
conflict with the provisions of the Govern- 
S of India Act 43 P L R. 19S^194I 
Lah. 182 (P.B ) „ ^ 

Sec. 295: Power or Pardon. — This 
section deals in I**" 

pardon. Under S. 401, Criminal Proce- 
dure Code, the authorities heretofore vested 
with such powers were ^e Local 
ments and the Governor-General m ^unol 
and they had concurrent powers m all cases. 


Besides this statutory power, 5 401 saved 
the right of His Majestj’ to exercise the 
prerogative of pardon and to delegate that 
power to the Governor-General in Council 
It was thought to be inconsistent with Pro- 
vincial autonomy to vest a power in the 
r^era! executive at the centre to inlerfere 
with convictions of Courts over whom the 
control, vested in the Provincial Government 
and Legislature, was complete An excep- 
tion has. however, been made in the case of 
sentences of death, and the Governor- 
General in his discretion has been authorised 
to exercise the powers formerly vested in 
the Governor-General in Council under 
S 401 in respect of sueh sentences Sub- 
ject to this exception, the powers of the 
Covemor-Gencral m Council under S. 401 
are tahen away. 

Sec. 297: Freedou or Ivtes-Provtn- 
OAt Trade — The^ purpose and scope of the 
provisions of this section were thus ex- 
plained in Parliament “It would indeed be 
a serious situation if we were to allow to 
develop within India in future serious res- 
trictions on trade and so upset many of the 
anangements that have been made in other 
directions. This is a subject which has 
demanded considerable care and attention on 
the part of the Government, and the Gov- 
ernment have finally drafted this clau»c for 
the purpose of achievirg as far as possible, 
free trade wtthm India. The object of 
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(fl) by \irtue of the cntr>' in the Provincial Legislatne List relating to 
trade and commerce ^vlthtn the Province, or the entry m that list relating to the 
production supplj, and distribution of commodities, have power to pass any law 
or take an> executive action prohibiting or restricting the entr} into, or export 
from the Province of goods of any class or description , 

(&) by virtue of anything in this Act have power to impose any tax, cess 
toll or due which, as between goods manufactured or produced in the Province 
and similar goods not so manuKctured or produced, discriminates m favour of 
the former, or which m the case of goods manufactured or produced outside the 


NOTES 

oaraRranh (a) is to stop a Provincial Lcgis 
hture hv its power to legislate on items in 
the Prosincnl Legislative list from check 
mg the distribution of trade in India 
Therefore the clause draws particular alien 
tion to the items m the Provincial Legista 
five list svhtch might empower the Province 
so to legislate as to check the free arcu 
lation of Inde Thes“ items are m parti 
cular No 26 fnow 271 — Trade and com 
merce within the Province markets and 
fairs and so forth I take these two as 
tigiral examples of the attempt which the 
propo«cd clause mak^s to prevent a Pros in 
cial l»eishturc legislating in such a wa> as 
to stop the free circulation of trade ‘It 
leaves it possible still for the Provinces to 
♦ake measure for instance i nder items 30 
and <10 of the Provincial legislative I st to 
deal with such a question as <t ities of Excise 
on 1 quor Item 40 of the Provincial legis 
lat ve list gives powers to imnose duties of 
Fx S'* These dut es of Excise are v tal 
to the welfare of the Pro' mces I be* eve 
that in th* Province of Madras from three 
to four crores of revenue accrue by this 
power of putting duties of Excise on liqior 
and so forth and in a Province like the 
United Provinces two crores accrue to the 
Provincial revenues from this source It 
is not thought that bv allowing this power 
to the Provinces it will lead to anv contra 
vent on of the principle of free trade In 
the 'ame wa> vve must allow the Provin 
cal Governments to legislate on such ques 
tions as health the movement of di«eased 
cattle '■nd so forth and if our Clause were 
drawn in a different way with reference to 
the Items on the legislative list this would 
be impossible It is to achieve the object 
of free trade and not undul> to restrict the 
Provin'-es with regard to Excise or health 
questions that vve have drawn oar claus“ in 
this manner (Pari Dfb Vol 300 Col 
14061 

SnfaiiKTii J — An intention to disert 
mmate is not essential to invalidate a 
legislation under S 297 (1) and (2) hut 
It IS sufficient if the provisions of the enact 
ment result in discnm nation fl939) 1 M 
LJ (Sipp ) 1 —Whether the 

word local ty m S 297 (1) (fr) should 
not be confined to local tics m India having 
regard to the marginal note to the section 
nnl vvl ether tlic section deals with products 
o* foreign countries Jayakar, J Quaere 


— VVhethtr S 297 (1) (M dot! "<» P»'' 
a power to levy a tax on two sets of goods 
■13 C \V N tr C R ) 1=49 L W 
1939 F C 1=C1939) I II L J (S»pp) ■ 

The law which is open to objection under 
S 297 (n of the Constitution Act is a liw 
made by Provincial Legislature substantaiiy 
by virtue of the entry relating to trade and 
commerce or by virtue of the entry relating 
to production supply and distribution o 
commodities And if a law is made suO- 
stantially by virtue of the entry relating J® 
agriculture or of entry relating to 
ment of industry it is not open to phjecti 
under this section Further the law co 
templatcd by this section is a law wn 
prohibits or restricts entry into or 
from the province of goods directly ano 
law which does not deal directly and m s 
stance with prohibition or f***r'®t j-i, 
export or import of poods but “va. 
with other needs of the province and p 
vides for them though incidentally 
effect of the provision is that in t . 
asure export or import is restricted su* 
law IS not within the meaning of tl e sec 
It follows from the above that the P’’®" , 
tion or restriction contemplated by the s 
tion IS a prohibition or restriction on 
act of export or import and so long as 
goods remain the property of the 
and are a stock of the province and or 
they have become the subject of 
Vince or foreign trade the pot 

every right to expropriate goods or to v ^ 
any restriction upon them which it oons 
necessary for the needs of the ,,yj 
All measures of price control coll 
marketing and expropriation of sooo 
not per je and as a matter of course i 
fere with free trade clauses m a coo 
tion and the interference contcmplat , 
the constitution is a direct mterferenc | 
not an indirect interference r 

C 326=1942 A 156=1942 A LJ 
112 Section 297 docs not deal 
mtoxicating liquors or narcotic dru^ . 
merely l.m.ts the power of tl.e P™" S 
Legislature to legislate with respect * . j 5 

and commerce within the Province 
one of the items in Art 27, List H ^ 
Schedule of the Act and with *'^*P'^®k -om 
production supply and distribution ® 
tnodities which is one of the j , 1 . of 

ed m Art 29 List If Seventh Sched *e 
the Act All that S 297 (D ' e, 

though a Provincial Legislature ha P 
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Province discnminates behveen goods raanufaclurcd or produced in one localilv 
and similar goods manufactured or produced in another localit.v, ^ 

Am law passed in contravention of this section s’lull, to the extent 
of the control ention, be imnlid. extent 

298 (1) No subject of His Majest)- domiciled in India shall on grounds 

. Per.o„, not to be s.ib- colour or any 

jeeted to disability by re- . them be ineligible for office under ihe Crown in 
ason of race, religion, etc. India, or be prohibited on any such grounds from 
. , «ic<{Utring, holding or disposing of propertv or carndnir 

on any occupation, trade, business or profession in British India. ' ^ ^ 

(2) Nothing in this sccHon sh.all affect the operation of any law which— 
mnrtE,i°^ prohibits Cither absolutely or subject to exceptions,^ the sale or 
mortgage of agricultural land situate in any particular area, and owned by a 
person belonging to soine class recognised by the law as being a class of persbns 

toSffuchc[as“”or “">• P'™" "M belonging 


(i) recognises the e.xistence of some right, privilege or disability attaching 
to members of a community by virtue of some personal law or custom havine the 
force of law. . '' 


(3) Nothing m this section shall be construed .as derogating from the 
special responsibility of the Governor-General or of a Governor for the safeguard- 
ing of the legitimate interests of minonties. 

Compulsoryawjuisitionof 299. (1) No person shall be deprived of his 
etc property in British India save by authority of law. 

NOTES 


to legislate with respect to trade and com- 
merce within the province and with respect 
to production, supply and distribution of 
commodities, it has no pov.er to iegistate or 
take any executive action prohibiting or 
restricting the entry into, or export from, 
the province of goods of any class or de$ 
cription It is to be observed that intoxi- 
cating liguors and narcotic drugs appear in 
a different article and arc not included in 
the general terms “trade or commerce" or 
"production, supply and di'.tnbution of com- 
modities " 197 I.C. 618=21 P I7g=19-t2 
P. 3S1. 

Declahation of FuNPAMrirtAi. Rights — 
Sir S. Ifoare thus explained the origin of 
this section — "The Indian delegates were 
anxious to have some declaration of funda 
mental rights The request that they pressed 
upon the Joint Select Committee and the 
various Round Table Conferences was that 
somewhere or other the c{Tccti\e words m 
Queen Victoria's Proclamation should be 
repeated. These are the words substanti- 
aU> from Queen Victoria's Proclamation 
They have become consecrated by long usage 
in the minds of Indians and the wise course 
IS to retain the words " Par/ Deb , Vol 
300. Coh. I(MS-IM9.) 

Sec. 298 (2) (a): "Acricultural tji'erP 
— McaMvc or — Per Dahp Stnoh, J . — ^Tbe 
words "agricultural land” m S. 29S (2) (a) 
roust, in the absence of an) indication to the 
contrar) in the Act. be taken in their natural 
meaning. Agricultural land is ©bvjou«lr 
CCVI -350 


land which is either actually used for niir. 
poses of agriculture or for purposes sub- 
servicnt to agneullure. that is, it my IneJiide 
buildings necessary to carry out the process 
of agriculture but by no stretch of lanffii. 
age can jt be held to include pastural hnd 
O' W"'' oqhts m land winch are included 
in the definition of land in Ihe Piinivh Alie- 
nation of I and Act 43 P L R IPfelWl 
Lah 182 (P B ) 

Sec 299 CoMPUisonv Acquisition op 
LAW —The Joint Parhamentiry Committee 
thus expressed themselves “We think that 
some general provision should be inserted 
in the Consliiution Act, safcgiiardmg private 
property against expropriation, m order to 
quiet doubts which have been aroused in 
recent years by certain Indian utterances. 
It is obviously difficult to frame any general 
provision with this object wilhoiit unduly 
restricting the powers of the Z^egislafurc in 
relation particularly to taxation; in fact, 
much the vime difficulties would be pre- 
sented as those which we have discus*ed 
'riation to fundamental rigtin. 
^e do not attempt to define with pfecision 
the ®f the provision we have in min'* 

the drafting of which will require careful 
vonwdemtion for the reasons we have indi- 
CTted: but VC think that it should secure 
that legislation expropriating, or authoris- 
tag the cxpropnation of, the property of 
patttciM' individuals should be lawful oily 
if conn-ied to expropnatio-i for yc-tlic pur- 
po«ei and if compensation is ceterromed 
«tl er n t^e firs^ instance or on appeal, by 
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to make Iny lavv'authorIs!np'^tL"^!iJ' Provincial Legislature shall have power 
any land, or any commerciaf or purposes of 

any company owninTTv rl"™ “"‘’taking, or any interest or in 

provides for the navmenf of mdustiaal undertaking, unless the law 

fixes the amount of the comneocat**™*”*'™ propertj' acquired and either 

manner in which, it is to be determine" Ptmciples on which, and the 


lie ow'nershin of anv tana provision for the transference to pub- 

in, including rights^or ^*‘”^‘®*tment or modification of rights theie- 

or moved in efther Ctf respect of land revenue, shall be introduced 

sanctiorof "he tee^rte'Lmt Lepslature without the prewou. 

Vincial Legislature Sut the ■'"' <i'5tre;ion, or in a aamber of a Fro- 
cretion. ® without the previous sanction of the Governor in his dis- 


at the dare S°the"|a's"singVnhu"A«!'' Provisions of any law in force 

any rights in or'^ovpr^'si" includes immovable property of every kind and 

undertfki^ ■’■mdertaking” liludes part of an 


’ » ♦ 

306 (1) No proceedings vyhatsoever shall lie in, and no process whatsoever 

Protection of Go%emor- from, any Court m India against the Go* 

^^eraj, Governor or Secre* ''ernor-General, against the Governor of a Province, 


tar^ of State 


ugaiiisi me uvvemor oi a rjuvsis*'-, 

or against the Secretary of State, whether In a perso* 
tion of w,c Metsa.*, “P^city or othenvise, and, except with the «anc- 

in India "o Proceedings whatsoever shall he in an) Court 

of a ProvT^n ^ 1”^°" "'■“r Governor-General, the Governor 

be done bv airof anything done or omitted to 

perfo™l"o"fthI JmresiKf'’" - F“'Fort«> 


NOTES 

some independent authority. General leins- 
lation on the other hand, the effect of which 
would be to transfer to public ownership 
some particular class of property or to 
cxtin^ish or modify the rights of indi 
viduals in it. ought, we think, to require the 
prei^ous sanction of the Governor General 
or Governor (as the case maj be) to its 

h. Should 

be directed by his Instrument of Instruc 
into account as a relevant fac- 
tor the nature of the provisions proposed 
for compensating those ivhose interest?wiH 

‘’syj’.' 

to^Vhe^*Governo' of Instructions 

/ Governor-General and Para XVII 

ilLrJ, Governor of 

Madras, Although the Governor’s pre- 
vious sanction under S 299 
U.ned before enact.ne 
lural Ineome-lax Act" Ihe 
ewented to Ihe bill, hSv'.og 
provisions of S. 109 (2) fat *»,, n 
Act cannot be said to be in\alM ®‘har 
of S 299 (3). 20 Pa? 573-22 

Pat. 306 (S.B.). ^* 


Sec 306 —This is an enlargement of the 
protection formerly afforded to the Gover- 
nor and Governor General by S 110 of the 
Government of India Act, 1919 They were 
under that Act not subject to the Original 
Jurisdiction of the High Court in respect 
of acts ordered or done in their public capa* 
«t} , they were however liable to the High 
Court’s original criminal jurisdiction for 
Reason or felony They were subject t® 
Courts in the mofussil. The present sk 
tion IS all comprehensive and protects the 
wvemor General, the Governor and the 
oecretary of State from all ‘’process” "hat 
soever — including even a summons to ap* 
pear as witness It extends to all Courts m 
Indu— Civil and Criminal and applies not 
ujcrely to their public acts but even to acts 
in a private capacity, e g , even a suit for 
recovery of a debt will not he Cf Hi// r 
Bmt. (1841) 3 Moo P. C 465. where a 
Sint was held to he for a debt against the 
Colonial Governor of Trinidad There ** 
Itowever power reserved to His Majesty m 
Council to relax the provisions of tins sec- 
tion and permit proceedings to be taken 
The liability of these officials to be pro- 
ceeded against in England, for their Perso- 
nal acts, so far these proceedings could be 
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Provided that nothing m this section shall be construed as restnctinp the 
right of an> person to bring against the Vederstton, s Prownce, or (fie Secretary 
of btate such proceedings as are mentioned m Chapter III of Part VII of this Act 
(2) The provisions of the preceding sub section shall apply m relation to 
His MajesU 's Representative for the exercise of the functions of the Crown in its 
relations vvnth Indian States as thej apply tn relation to the Governor General 

CHAPTER XIII 

Transitional Pkovjsions 

****** 

316 The powers conferred by (he provisions of (his Act for the time be- 

Federal Legislature shall be exer- 
^ cisable by the Indian Legislature and accordingly 

references in those provisions to the Federal Legislature and Federal Laws shall 
be construed as references to the Indian Legislature and laws of the Indian Legis 
lature, and references m those provisions to Federal taxes shall be construed as 
references to taxes imposed bj laws of the Indian Legislature 

Provided that nothing m this section shall empower the Indian Legislature 
to impose limits on the pow er of the Governor General in Council to borrow 
mane) 


NOTES 

initiated in ibe Enjfhsh Courts is not affect 
ed Moreover (howgrh Chapter XI of the 
Government of India Act is repealed these 
officials could be punished for cnminal 
action in India bv the Court of Kings 
Bench under the Governor s Act as 

amen led bv later Acts The exemption 
from junsriictioft formerlj afford^ by S 
110 extended to Executive CounciUors and 
ministers— but the protection in their case 
has not been rc enacted by this Act It 
was on the ground of this persona! exetnp 
tion that It was held that no ttrltoran could 
be brouRht agnmst the Act of Ih* Ministry 
{Vcnhataraliinm v Sccrclnry of State /or 
Indta S3 Mad 979=d0 ML/ ZS} Order 
of Provincial Gayemment under S 36 
J-taefras Oistrict Miiniopalit es Act and ts 
sued in name of Governor under S 59 
Government of India Act rm>m? prior 
order — Apnlicalion for writ of certtorar% ts 
not maintainsbie SO L W S38s;1939 Mad 
94Q=:l L R <1940) Mad 2M=(1939) 2 M 
L / SOI VVhrre the Hindu Religious 
Endowments Board has abused Us powers 
jj) notjfsmg a temple under Qiapter VI A 
of the Madras Hindu Religious Endow 
ments Act the High Court has power to 
quash the Boards orders On which tl>e notw 
ficatiofi IS based and if the basis of the 
notification is iHcgal the not fication is 
ifRga! Eien if the notification in weft 
circumstances remained a fawful nofifica 
tion. the Court would still be in a pOSitiOB 
to tahe efrecfiic action The prosiscon* of 
S 306 read with S 109 of the Goieminort 
of India Act 1935 do not maVe iJ?e noiifi 
cat on under the Madras Hindu Religioas 
Endow ments Act an act of the Coiernot 
whch cannot be chaHenged in Coitm 
Where on the facts it is found tl at the 


Boards action m notifying a temple was 
arbiirary and an abuse of its powers the 
order of (he Committee of the Board and 
that of the full Board on appeal utider S 
65 A of the Madras Hindu Religious En 
dowments Act should be quashed I 1. R 
(IWl) Mad 807=W1 Mad 678=<tWl) 2 
M L I 175 

Sec 3(6 —Speaking of this section Str 
Samuel Kaare said The word ‘Powers' 
means the powers in the Federal and Pro 
vincial lists simplj the Legislative powers 
conferred by the two bus The setting up 
of provincial autonomy would tn itself con 
sideraMy restrict the field of the activity of 
the Central Legislature The Central Le 
gtslaiure at the present time can legislate 
over the whote field of Indian Rovemment. 
In the transitional period if will not be able 
to legislate over the very wide field of Pro 
vmcial legislation 

Iti the concurrent list again the legtsU* 
me field of the Centre is being consider 
ab!> restnete I At the present time it has 
full power over the whole field In future 
It w 11 not base power oicr tie provincial 
list Tlie Central Legislature so far from 
having greater powers than it has now will 
base smaller powers m the transitional 
period 

“There can be no question of the cxecutn e 
at the Centre becoming rc'ponsibfe to the 
Cmtral Legislature during the traaiinoiul 
period The erecutiie at ft e Centre durmg 
the transitional period will remain the Go- 
tefiJor-CeneraJ in Council, just ai it is novr 
and there can be no question whatever that 
during the transitional period, a Gosern 
nicnl will be set up at the Centre responsi 
btc to the Central legislature *’ (Ecrf Dth, 
IVI 300 Cel ni9) 
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317 (1) The provisions of the Government of India Act set out, with 

amendments consequential on the provisions of this 
Continuance of certain Act, in the Ninth Schedule to this Act (being certain 
provisions of Government provisions of that Act relating to the Cover 

° nor-General, the Commander-m-Chief, the Governor 

General’s Executive Council and the Indian Legislature and provisions supplem^tal 
to those provisions) shall, subject to those amendments, continue to have effect 
notwithstanding the repeal of that Act by this Act 

Provided that nothing in the said provisions shall affect the pro\isions of 
the last but one preceding section 

(2) In the said provisions, the expression "this Act” means the said pro 

visions 

(3) The substitution in the said provisions of references to the Secretary 

of State for references to the Secretary of State m Council shall not render m 
valid anything done thereunder by the Secretary of State in Council before t e 
commencement of Part III of this Act ti t, ,1 

318 (1) Notwithstanding that the Federation has not yet been establishe 

the Federal Court and the Federal Public Service Loffl 
Provisions as to Federal j^ussion and the Federal Railway Authonty shall ^5 

FeSal "authors” ° into existence and be taown by those names ^ 

perform in relation to British India the hhe . 
as they are by or under this Act, to perform m relation to the Federation 
established 

(2) Nothing in this section affects any power of His Majesty in 
to fix a date later than the commencement of Part III of this Act for the co s 
into operation either generally or for particular purposes of any of 
of this Act relating to the Federal Court, the Federal Public Service Comnii 
or the Federal Railway Authonty 


SEVENTH SCHEDULE 
(Ss 100 & 104 ] 

LEGISLATIVE LISTS 
List I 

Federal Legtslahve Ltst 

1 His Majesty s naval military and air forces borne on the Indian establishment a ^ 
any other armed force raised in India by the Crown not being forces raised for emrloj 
in Indian States or military or armed police mamtamed by Provincial GovemmenTs 
armed forces which are not forces of His Majesty but are attached to or 
of His Majesty’s naval military or air forces borne on the Indian con 

central intelligence bureau preventive detention m British India for reasons of btai 
nected with defence external affairs or the discharge of the functions of the Crown 
relations with Indian Slates , 


NOTES 

Sec 317 — As till now no federal legis 
lation has yet been brought into force as 
part of the Law of India under the pro 
vis on of S 317 and Sch 9 of the Govern 
ment of India Act 1935 the law m regard 
to the Indian Legislature contained m the 
Government of India Act 1919 has all along 
continued to be the law of British India 
It appears that the provisions made m S 317 
and Sch 9 is intended to continue the vali 
dity of the functions of the Indian Legisla 
ture So the Hindu Womens Right to 
Property Act is a validly passed Act 1939 
A L T 875=1 L R fl939) All 912=1939 
All 706 See also 1941 Smd 114 


Sch VII Lists and ttems thweiN^ 
Construction — Rules as to — 

C I —The subjects dealt with «n 
Legislative Lists are not always set o 
scientific definition It would be P . 
cally impossible for example to denn 
item m the provincial list m such a > 
to make it exclusive of every 
t1 at list and Parliament ,*°-„,nre 

been content to take a number of c 
I ensive categories and to describe j 

them by a word tof broad general impo"j 
None of the items in the list is t® , 
m a narrow or restricted sense an J 
general word should be held to , . 
all anciilar) or snbsidiarj matters w 
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/ . ■ V gu.cinjncni in canionment areas 

(not being cantonment areas of Indian State troops), the regulation of house accomnioda 
tion m such areas, and, within British India, the delimitation of such areas. 

3 External affairs, the implementing of treaties and agreements with other countries, 
extradition, including the surrender of criminals and accused persons to parts of His Maiestv's 
dominions outside India ■' 


4. Ecclesiastical affairs, including European cemeteries 

5 Currency, coinage and legal tender. 

6 Public debt of the Federation. 

7 Posts and telegraphs, including telephone#, wireless, broadcasting, and other like 
forms of communication , Post Ofiice Savings Bank 

8 Federal Public Services and Federal Public Service Commission 

9 Federal pensions that is to saj, pensions payable by the Federation or out of Federal 
re\cnues 


10 Works, lands and buildings vested m, or m the possession of. His Majesty for the 
purposes of the Federation (not being naval, military or air force works), but as regards 
property situate in a Province, subject always to provincial legislation save m so far aS 
Federal law otherwise provides, and, as regards property in a Federated State held by 
virtue of any lease or agreement with that Stale, subject to the terms of that lease or agree- 
ment. 


11 The Imperial Library, the Indian Museum, the Imperial War Museum, the Victoria 
Memorial, and any similar mstitution controlled or financed by the Federation 

12 Federal agencies and institutes for the following purposes, that is to say, for re- 
search for professional or technical training, or for the promotion of special studies 

13 The Benares Hindu University and the Aligarh Muslim University 

14 The Survey of India, the Geological, Botanical and Zoological Surveys of India; 
Federal meteorological organisations 

15 Ancient and historical monuments, archatological sites and remains 

16 Census 

17 Admission mto and emigration and expulsion from India, including in rela- 
tion thereto the regulation of the movements in India of persons who are not British subjects 
domiciled in India subjects of any Federated Sufe, or British subjects domiciled in the 
United Kingdom , pilgrimages to places beyond India 

18 Port quarantine , seamen's and marine hospitals, and hospitals connected with port 
quarantine 

19 Import and export across customs frontiers as defined by the Federal Government 

20 Federal railways, the regulations of all railwajs other than minor railwajs in 
respect of safety, maximum and minimum rates and fares, station and service terminal 
charges interchange of traffic and the responsibility of railway administrations as earners of 
goods and passengers , the regulation of minor railways m respect of safetj and the responsi- 
bility of the administrations of such raihvajs as carriers of goods and passengers 

21. Maritime shipping and navigation mcludmg shippuig and navigation on tidal 
waters*. Admiralty jurisdiction 

22 Major ports, that is to say, the declaration and delimitation of such ports, and the 
coostitufaon ^d pouers of Port Authorities therein 


NOTES 

faiflj and reasonably be said to he compre 
hended in it Per Sufaitmm. / —The lirts 
even if taken together may twt prove to be 
exhaustive It is quite jios-sible to conceive 
of cases which arc not comprised in m> of 
the lists But they are «o comprehtmsi^ 
that apart from personal laws it . 

onlv extremely rare "hjch vvould not 

he covered bv tliem at all 4^ t. W N 
rFTr^=72 CLJ 550=1941 ALJ 
170-53 L W. 397=1941 FC I&=(1941) 1 
M L J. (Supp ) 65 5re cUo 1940 All 272 
(F B ), S3 L W 109=73 C L J 1=WI 
F C 47=(1941) 1 M L J (Supp ) 1 P" 
iQbcl Ahmed /-TheU P Regubn^ationof 
Remissions Acl is not with re«r«t to the 
jurisdiction and powers of ports within 
the meaning of entr> 2 of the PrOTin^ 
list It IS aUo out'ide the of the 

legislative powers defined m entr> 21 of the 


Provinaal list It is outside the scope 
of the three Legislative lists and therefore 
falls within the residual powers of legisla- 
tion defined m S IW of the Government 
of India Act Per Baffai, J — ^The U P 
I^gulan'ation of Remissions Act comes 
Within entrj Vo 2 read with No 21 of 
the List II of Sch VII of the Government 
of India Act Per Irnustl J — The U P- 
Regolan^tion of Remissions Act falls 
within entry 2 and entry 21 of List 11 and 
rot within ertiy 4 and entrj 15 of List III 
I L R (1940) All 455=1940 ALJ. 274 
ZOS=1940 All 272 (F B ). 

Sch VII, List I, Cl 19 and List II, 
Cl 31 —Scope — Madras Prohibili<n^ Act 
S 4 (I) (a) not ultra Pos'csslcm of 

arrack sa coMraYtciion of S 4 (l> fo)— 
Comnctioa is legality Ste (1941) 1 M.L, 

J 7fS 
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^ Fisliinp and fislienes bejond territorial waters 

f provision of aerodromes, regulation and organ 


satton of air traffic and of jerodromes 
sliippmg and lightships beacons and other provision for the safety of 

Carnage of passengers and goods by sea or by air 
Copyright imcntions trademarks and merchandise marks 
cneques bills of exchange promissory notes and other like instruments 
Arms firearms ammunition 
Explosives 

Opiurn so far as regards cultivation and manufacture or sale for export 
i a and other liquids and substances declared by Federal law to be danger 

ousiy intlammable so far as regards possession storage and transport 

33 Corporations that is to saj the incorporation regulation and winding up of trading 
coniorations including banking insurance and financial corporations but not including corpo 
mions owned or controlled by a Federated State and carrymg on business only within that 
^tate or co operative societies, and of corporations whether trading or not with ob;ects 
not confined to one unit 


26 

27 

28 

29 

30 

31 

32 


_ , 34 Development of industries where development under Federal control is declared b'’ 
federal law to he expedient m the public interest 

35 Regulation of labour and safety in mines and oilfields 

36 Regulation of mines and oilfields and mineral dciclopmcnt to the extent to which 
such regulation and development under Federal control is declared by Federal law to be ex 
pedicnt m the public interest 


37 The law of insurance except as respects insurance undertaken by a Federated Sttt^ 
and the regulation of the conduct of insurance business except as respects business tmder 
taken by a Federated State Government insurance except so far as undertaken by a Feae 
rated State or by Mrtue of any entry m the Provincial Legislative List or the Concurrent 
Legislative List by a Province 


38 Bank ng that is to say the conduct of banking business by corporations other 
than corporations owned or controlled by a Federated State and carrying on business oni 
within that State 

39 Extension of tlie powers and jurisdiction of member of a police force belong nxj° 
any part or British India to anv area m another Governor s Province or Chief Eomnuss on* 
Province but not so as to enable the police of one part to exercise powers and junsoct 
elsewhere without the Consent of the Go%€rnment of the Province or the Chief Conwn 
sioner as the case may be extension of the powers and jurisdiction of members of a poi ** 
force belonging to any unit to railway areas outside that unit 

40 Elections to the Federal Legislature subject to the provisions of this Act and of 
any Order in Council made lliercundcr 


41 The salaries of the Federal Ministers of the President and Vice President of 
Council of State and of the Speaker and Deputr Speaker of the Federal Assembly 
salaries allowances and privileges of the members of the Federal Legislature and to sua 
extent as is expressly authorised by Part If of this Act, the punishment of persons wl'’ 
refuse to give evidence or produce documents before Committees of the Legislature 

42 Offences against laws with respect to any of the matters in this list 

43 Inquiries and statistics for tl e purposes of any of the matters in this list 

44 Duties of customs including export duties 

45 Duties of excise on tobacco and other goods manufactured or produced in ’ 
except — 


NOTES 

^^List I, No 31 ^ee (1941) 1 M L J 

List I No 34 Federal law— Mean 
IKG— Competency of local legislature to 
REPEAL Sugarcane Act (1934) of the cen 
TR.AL LEnsLATURE — Federal law as used m 
entry No 34 of List 1 of Sch VII of the 
Constitution Act is either a law made by 
the Federal Leg slature after it has come 
into existence or a law made by the Indian 
Legislature during the transitional period 
that is between the enactment of the Con 
stitution Act and till Federal Legislature 
comes into existence but other existing 
Jnd an Laws which were enacted before the 
Constitution Act could not fall within the 


meaning of the Federal law as used 
Constitution Act As su”arc3ne as an a^r 
culture and sugar manufacture as an i 
dustry are entirely provincial subject* 
Provinaal Legislature is competent 1® . 
peal the Sugarcane Act (1934) and to m 
Its own laws about sugarcane and 
also about sugar factories 200 I C 
1942 A 52fc=1942 ALJ 112 - 

List I Item 45 and List II, J*'? 
48 1942 F C 33=5 F L J 61=46 J- 
W N (F R ) 38 ExasE - Taxes 

THE SALE OF COOPS — InTERPRETATIOV 
term excise may have a wider mean ng * 

to include all duties levied on the consu P 
tion of excisable commodity at any s s 
from production to sale but having rega 



Sen VIIJ 
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/ \ . ■P'TCiQ 

m s«b parasraphTi o'? 

^ Corporation tax ^ substance included 

^ State lotteries 
w ^®turaIisation 

fares and freights ^ passengers earned b> railway or =.r i.J. 

. ®'r taxes on railway 


!■" ir'V "v?fSirLi;s- 

as a power to impose duties of excise unon 
the manufacturer or producer of the ev 
cisable articles or at least at the sfaee 
or m eonnrction wiih manutactnre S 
doct.on and lhat it e«r„d, „„ 

atl^htS'°L?a“Sft, 5"' »" 
rdtrr“™Tl,,rf„t“^r“ir'-""- 

duty and would be left over for the rl^ 
to impose under Item 48 m Lis^ II 
would be license fees and certa?n T„r« i " 
"‘P merely iHusoTy and 
that could not ha\ e been the intern L 
Parliament in using the words taxes c^thl 
vl? ^""1 48 m List II ofSrh 

yil to the Act 2 F L r 6-4J V w m 
(F C R ) 1=49 L W ^IW9 P r' 

M9 M L J (S„pp ) 1 ThTtr^iF 
tmction between an excise dutj sale ilfx 
f oess on ento of goods as used the 
^O” "0* consist in tie 
fact that lljc tax is on goods or that the lax 
Is pa)able by manufacturer or producer bur 
consists in the fact wl ether the lax » ^ 
the act of product on or on the act of «a^ 
or on the act M introducing goods m a oar 
ticular area Two conclusions follow frlro 
this that a tax on consumption of goods or 
a tax on purchase of goods whates^ else ,t 
rnav be cannot be an excise dut\ And a 
Inquired Is the mana 
laefurcr for 1 is manufacture mas be an ex 


•>' alpKiaTlw^jSS IhfTa'c?' ""V 

>ng circumstances of caeh^* surrotind 
press, on excise duty vr «* 

List I m Sch VIl^ r 45 of 

used m a resfnri^^ . ^institution Act » 
Vinces to exercise^ ** !? ’‘““'v prd 

and cesses on goods ^w'fhou,^"'^'^ 
taxes excise duties ,n ih» » '"*.’''"5 ‘bosc 
the word A r r iSf,®"*'*'’ s«nse of 
A L I 112 Pm. A 156=1942 

of special taxation w^&'a^Pro'^^ tsso forms 
lafure provided ,t ,s pVvm 
so IS entitled to resor? authoritj to do 
coup Itself for any Uenal p 
It has incurred for the henp^'^r 
class of persons agam« Thai *. 

And the Provincial Ug sUmL m,''^‘ 

the whole of this p»np.rJ . 7’*> recover 

parti, non recurring imd and 

mas be based on monthls portion 

ed on the consumption of measur 

pajer of fee or bs by the 

b' tesjmg a fee and^pafu* Y”,®'’ r»«'r 
cess at its option Thp *cvjmg a 

cess under Q (2) of «; > 

Sugar Factories ‘(in®JoI A? ‘be U P 

instance a cess wuhm th ** tint 

Within the meaninr nf^r *. exase 

List I and ,f thd^t^^ Entrs \o 45 of 
garding it as a cess il^“’^i ^ ^*nilty in re 
a fee under &tn v^eV^rbf treated as 
Entr> No 36 oP List m iV 

Sugar Factories Act O HL V't ^ ^ 

R 21 ^ of u P k ° ®^ ^ ^ a-id 

Rules are xll r,L 

gisUture 1942 A r 7 U 

1W2A ivi 112=200 I C Si 
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• 59. Fees m respect of any of the matters in this list, but not including fees taken m 

any Court. 

LIST II. 


PsoviNaAL Legislative List. 

1. Public order (but not including the use of His Maje5t)’s na%-a!, miliUry or air 
forces m aid of the civil power) , the administration of justice, constitution and orgama 
tion of all Courts, except the Federal Court, and fees taken therein; preventne detention tor 
reasons connected with the maintenance of ^blic order , persons subject to such detention 

2. Jurisdiction and powers of all Courts except the Federal Court, with respect to anv 
of the matters in this list, procedure in Rent and Revenue Courts. 


3 Police, including railway and village police. 

4. Prisons, reformatories, Borstal institutions and other institutions of a like n 
and persons detained therein, arrangements with other units for the use of prisons 
other institutions. 


5. Public debt of the Provmce. 

6. Provincial Public Services and Provincial Public Service Commissions 

7. Provincial pensions, that is to say, pensions payable by the Province or out of r 
vincial revenues. 

8. Works, lands and buildings vested in or m the possession of His Majest) for 
purposes of the Province 

9 Compulsory acquisition of land 

10 Libraries, museums and other similar institutions controlled or financed by ® 

Province. , j 

11 Elections to the Provuicial Legislature, subject to the provisions of this Act an *> 

any Order in Council made thereunder. , 

12. The salancs of the Provincial Mmisters, of the Speaker and Deputy Spca»*|' _ 
the Legislative Assembly, and, if there is a Legislative Council, of the President ano i^ y ^ 
President thereof, the salaries, allowances and privileges of the members of uJe t'rov 
Legislature , and, to such extent as is expressly authorised by Part III of tm* j 
punishment of persons who refuse to give evidence or produce documents before t. 
tees of the Provincial Legislature. •' 

13 Local Government, that is to sa>, the constitution and powers of 

rations, improvement trusts, district boards, mining settlement authorities and otiier 
authorities for the purpose of local self government or village administration ^ 

14 Public health and sanitation, hospitals and dispensaries, registration oi e 
and deaths 

15 Pilgrimages other than pilgrimages to places beyond India 

16 Burials and burial grounds 

17 Education 3 and 4 Geo 6, Ch 5, S 7 tn/rc ] 

18 Couimurwcations that is to saj, toads, bridges, ferries, and other means 
munication not specified in List I, minor railways subject to the provisions of Li'l ^ 
respect to such railways, municipal tramways, ropewajs, inland waterwajs and 
thereon subject to the provisions of List III with regard to such waterways, 

ject to the provisions in List I with regard to major ports, vehicles other than niecJi 
cally propelled vehicles 

19 Water, that is to say, water supplies, irrigation and canals, drainage and em a 

ments, water storage and water power 5 ,, 

20 Agriculture, including agricultural education and research, protection against 
and prevention of plant diseases, improvement of stock and prevention of animal diseas > 
veterinarj training and practice , pounds and the prevention of cattle trespass 

21 Land, that is to say, rights in or over land, land tenures, including the relation 

landlord and tenant, and the collection of rents, transfer, alienation and devolution 
agricultural land, land improvement and agricultural loans, colonization; Courts of >»* ' 

encumbered and attached estates , treasure trove 

22 Forests ^ 

23 Regulation of mines and oilfields and mmeral development subject to the pro' 
sions of List I with respect to regulation and development under Federal control 

24 Fisheries. 


25 Protection of wild birds and wild animals 

26 Gas and gasworks 


(I" R ) 81=4 F L J I=1WI r ‘- 
List II. Entry No 21 —The term "de- ?2=(1S>41) 2 M L J 12 ^ , C 

volution m Entry No 21 of List II includes List II, Acts 27 and 29 — 197 » 
the operation of the principle of survivor- 618 
»h'p 73 C.L J. 41‘;=S4 L W. 22=4S C 
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27. Trade and commerce within the Province; markets and fairs; money lending and 
money lenders. 

28. Inns and innkeepers. 

29. Production, supply and distribution of goods; development of industries, subject to 
the provisions m List I with respect to the development of certain mdustries tinder Federal 
control. 

30. Adulteration of foodstuffs and other goods; weights and measures. 

31. Intoxicating liquors and narcotic drugs, that is to say, the production, manufacture, 
possession, transport, purchase and sale of mtoxicating liquors, opium and oilier narcotic 
drugs, but subject, as respects opium, to the provisions of List I and, as respects poisons and 
dangerous drugs, to the provisions of List III. 

32. Relief of the poor, unemployment. 

33. The incorporation, regulation, and wtnding-up of corporations other than corpora- 
tions specified in List I; unincorporated trading, literary, scientific, religious and other 
societies and associations; co operative societies. 

84. Chanties and charitable institutions; charitable and religious endowments. 

35 Theatres, dramatic performances and cinemas, but not including the sanction of cine- 
matograph films for exhibition 

36. Bettmg and gambling, 

37. Offences against laws with respect of any of the matters in this list. 

38. Inquiries and statistics for the purpose of any of the matters in this list. 

39. 'Land revenue, mdudmg the assessment and collection of revenue, the mainte- 
nance of land records, survey for revenue purposes and records of rights, and alienation 
of revenue. 

40 Duties of excise on the following goods manufactured or produced m the Province 
and countervailing duties at the same or lower rates on sunilar goods manufactured or 
produced elsewhere m India— 

(a) alcoholic liquors for human consumption, 

/ (b) opium, Indian hemp and other narcotic drugs and narcotics, non-narcotic drugs; 

(c) medicinal and toilet preparations containing alcohol or any substance mcluded m 
sub-paragraph (b) of this entry. 

41. Taxes on agricultural income 

42. Taxes on lands and buildings, hearths and windows 

43. Duties in respect of succession to agricultural land. 

44. Taxes on mineral rights, subject to any limitations imposed by any Act of the 
Federal Legislature relating to mineral development. 

45. Capitation taxes. 

46 Taxes on professions, trades, callings and employments [rre now amendment 
by 3 and 4 Geo 6, Ch 5, S 2 (3) }• 

' 47. Taxes on animals and boats 

48 Taxes on the sale of goods and on advertisements 

[48-A and 48 B. Inserted, See 3 and 4 Geo 6; Ch 5, S 3 ]• 

49. Cesses on the entry of goods into a local area for consumption, use or sale there- 
isv, 

50 Taxes on luxuries, includmg taxes on entertainments, amusements, bettmg 
and gambling. 

51. The rates of stamp duty in respect of documents other than those speafied In the 
provisions of List I >vith regard to rates of stamp duty. 

52. Dues on passengers and goods earned on inland waterwajs. 

53. Tolls. 

54. Fees in respect of any of the matters in this list, but not includmg fees taken in 
any Court. 


NOTES. 

List II, Entries 27 and 29 — 197 
l.C. 618 

List II, Entry 31 —Sex 197 I C 618. 

List II, Entry 48 —See (1939) 1 M.L. 
J. (Supp.) 1. 

List II, No 49: 'Loom. Aau— Mcan- 

IKC ^The vords ‘local area' as used in 

&try No. 49 of List II haic no technical 
meaning and the>' are merely used m the 
.dictionar) sense of the word and hence it 
should mean an> limited area or any area 
jwcular to a place, and as such factory area 
night well be regarded as a local area. IW2 
C.C.M.-351 


A W R (H C.) 46=1942 O.A. (Sopp.) 
94=1943 A L.W. 81=1942 A.L.J. 112. 

Seb VII, List I. No. 45, List II. 
Nos 49 and 54 and List HI. No. 36 — 

U P Sugar Factories Control Act (1938). 

S 29 (2) and U. P. Sugar Factories Con- 
trol Rules, R. 21-A— Forms of special tax- 
ation to which Provinaal Legislatnrc can 
resort— Imposition of cess under S. 29 (2) 
of U. P. Sogar Factories Act. luture of— 
Act and R. 21-A of U. P. S.gar Facto- 
ries Control Roles not tdtro tvei the Pro- 
nncia) Legislature. See 1942 A.L.J. 112, 
•J’re pageZSW. y 

/ 
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usT in. 

CoNCuasENT Lecisiative List 
Pait I. 

I. Criminal law, including all matters included m the Indian Penal Code at the date of 
the passing of this Act, but excluding oflences against laws with respect to any of the nut 
ters specified in List or List II and excluding the use of His Majesty’s naval, niililary and 
air forces m aid of the civil power. 

2 Criminal Procedure, indudmg all matters included in the Code of Criminal Proce 
dure at the date of the passing of this Act. 

3 Removal of prisoners and accused persons from one unit to another unit 

4. Cull Procedure, including the law of Limitation and all matters included in the 
Code of Civil Procedure at the date ol the passing of this Act ; the recovery in a Govtmoi s 
Province or a Chief Commissioner's Province of claims in respect of taxes and other public 
demands, mcluding arrears of land revenue and sums recoverable as such, arising outside 
that Province. 

5. Evidence and oaths, recognition of laws, public acts and records and judicial pro- 

ceedmgs — 

6 Marriage and divorce, mfants and minors, adoption 

7. Wills, intestacy, and succession, save as regards agricultural land , 

8 Transfer of property other than agricultural land, registration of deeds and Qocu 
ments. 

9. Trusts and Trustees 

10 Contracts, mcluding partnership, agoicy, contracts of carnage, and other speem 
forms of contract, but not including contracts relating to agricultural land. 

II. Arbitration 

12 Bankruptcy and msolvency, adnumstrators genera! and official trustees. . 

13 Stamp duties other than duties or fees collected by means of judicial stamps, 

not including rates of stamp duty i 

14 Actionable wrongs, save m so far as included m laws with respect to aay \ 

matters specified in List I or List II ^ *« 

IS. Jurisdiction and powers of all Courts, except the Federal Court, with respec 
any of the matters m this list 

16 Legal, medical and other professions 

17 Newspapers, books and printmg presses . 

18 Lunacy and mental deficiency, mcluding places for the reception or trcaimen 
lunatics and mental deficients 

19 Poisons and dangerous drugs 

20. Mechanically propelled vehiaes r 

21 Boilers 

22 Prevention of cruelty to animals 

23 European vagrancy , criminal tribes , « » nf tbs 

24 Inquiries and statistics for the purpose of anj of the matters in this Fart oi 

25 Fees in respect of any of the matters m this Part of this List, but not indudmg f*^^ 
taken m any ^urt 

Pact II 

26 Factories , ...biiity 

27. Welfare of labour, conditions of labour, provident funds, cmpiojefs ' jjj 

and workmens compensation, health insurance, mcluding invalidity pensions, old as v 
sions 

28 Unemployment insurance 

29 Trade unions , industrial and labour disputes. . or 

30 The prevention of the extension from one unit to another of infecu 
contagious diseases or pests aSectmg men, animals or plants 

31. Electriaty nropell^*^ 

32 Shipping and navigation on inland waterways as regards mechanically P v on 
vessels, and the rule of the road on such waterways, carnage of passengers and g 
mland waterways. ^ 


NOTES 

List III, Entry No 4 — . Civil Proce- 
dure m the Concurrent Legislative List in 
Sch VII to the Government of India Act 
must be held to exclude matters relating to 
jurisdiction and powers of Courts, since 
special provision Is made for these matters 
In the second entry m the Provincial Legis- 
Uuve Ust. 69 C.L.J. 573=2 F.L.J. 112 


=43 C W N 913=1939 Cal. 

List III, Entry No 7; ‘Suci^sw^ 
Ip includes pKiwaPLE of 7 of 

The word "succession” m Entry WO ' 
List in includes the principle of 

ship 73 C L J 415=54 L W. igr'" ^ 
W N <F R > 81=4 F L J. 

72=<I941) 2 M L J. 12. 
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33 The sanctioning ol cinematograph films for exhibition 

34 Persons subjected to preventive detention under Federal authority 

35 Inquiries and statistics for the purpose of any of the matters in this Part of this 

List 

36 Fees in respect of any of the inatters m this Part of this List but not including 
fees taken in any Court 


THE GOVERNMENT OF INDIA (AMENDMENT) ACT, 1939 
2 and 3 Geo 6, Chapter 66 

[\st September, 1939 

An Act to emend tJie Government of India Act, 1935 

Be it enacted by the King’s most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons, m this present 
Parliament assembled, and by the authority of the same, as follows — 

Amendments as to Pro ^ (1) After section one hundred and twenty- 

damations of Emergency s*x of the Government of India Act, 1935, there shall 
26 and 27 Geo 5 c 2 be inserted the following section — 

‘T26-A, Where a Proclamation of Emergency is in operation whereby 
the Governor General has declared that the security bf India is threatened 
by war — 

(0) the executive authority of the Federation shall extend to the giving 
of directions to a Province as to the manner m which the executive authority 
thereof is to be exercised, and any directions so given shall for the purposes of 
the last preceding section be deemed to be directions given thereunder , 

(1) any power of the Federal Legislature to make laws for a Province 
with respect to any matter shall include power to make laws as respects a Province 
conferring powers and imposing duties, or authorising the conferring of powers 
and the imposition of duties, upon the Federation or officers and authorities of 
the Federation fis respects that matter, notwithstanding that it is one with respect 
to which the Provincial Legislature also has power to make laws 

Provided that no Bill or amendment which, as respects a province, confers 
powers or imposes duties, or authorises the confernng of powers or the imposition 
of duties, upon the Federation or upon officers or authorities of the Federation in 
relation to such a matter as aforesaid shall be introduced or moved without the 
previous sanction of the Governor General in his discretion, and the Governor- 
General shall not give his sanction unless it appears to him that the provision 
proposed to be made is a proper provision in view of the nature of the emergenty” 

(2) The following consequential amendment shall, for the avoidance of 
doubt, be made in sub sections (2) and (3) of section one hundred and twent>- 
four of the said Act, that is to sa>, after the word ‘ duties" there shall be insert^ 
the words "or authonse the conferring of powers and the imposition of duties”. 

(3) At the end of section one hundred and two of the said Act, there shall, 
for the avT5idance of doubt, be inserted the following sub-section — 

"(5) A Proclamation of Emergency dedanng that the secunt> of India 
IS threatened b> war or by internal disburbance maj be made before the actual 
occurrence of war or of anj such disturbance if the Governor-General in hiS 
discretion is satisfied that there is imminent danger thereof” 

Short t.Uo aod com 2. (I) This Act bo ated IS The 

mencemcnl ME>T OF INDIA ACT (AMENDMENT) ACT, 1939 

(2) This Act shall be deemed to have come into operation on the com- 
mencement of Part III of the Government of India Act, 1935 


Lilt 111, Item S6 —Set W2 A L J. 


/ 
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INDIA AND BURMA (MISCELLANEOUS AMENDMENTS) 
ACT. 1940 

(3 and 4 Geo 6, Chapter 5 ) 

{Extracts ) 

2 (2) After paragraph 54 of the Federal Legislative List there shall be 
inserted the following paragraph — 

‘ S4-A The matters specified m the proviso to sub section (2) of section 
one hundred and forty two A of this Act, as matters with respect to which provi 
Sion may be made by laws of the Federal Legislature " 

(3) For paragraph 46 of the Provincial Legislative List there shall be 
substituted the following paragraph — 

"46 Taxes on professions, trades, callings and employments, subject 
however, to the provisions of section one hundred and forty two A of this Act 

3 (1) In paragraph 2 of the Federal Legislative List after the words 

* Local Self Government in cantonment areas (not being cantonment areas oj 
Indian State troops)” there shall be inserted the words 'the constitution an 
powers within such areas of cantonment authorities” , 

(2) After paragraph 48 of the Provincial Legislative List there shall be 
inserted the following paragraphs — 

"48 A Taxes on vehicles suitable for use on roads, whether mechanica y 
propelled or not, including tramcars 

48 B Taxes on the consumption or sale of electricity, subject, hmvev » 
to the provisions of section one hundred and fifty four A of this Act ’ . l- 

(3) After section one hundred and fifty four of the Act, there shau 
inserted the following section — 

"154-A Save in so far as any Federal law may otherwise provide 0° 
Provincial law or law of a Federated State sb 
impose, or authorise the imposition of, a tax on 
on c ec r y consumption or sale of electricity (whether produc 

by a Government or other persons) which is — 

(o) consumed by the Federal Government, or sold to the Federal GovU^ 
ment for consumption by that Government , or , ^ 

(6) consumed m the construction, maintenance or operation of a 
Railway by the Federal Railway Authority or a railway company operating ^ 
Railway, or sold to that Authority or any such railway company for consumpti^' 
in the construction, maintenance or operation of a Federal Railway, 
and any such law imposing, or authorising the imposition of, a 
sale of electricity shall secure that the price of electricity sold to the 
Government for consumption by that C^vemment, or to the Federal 
Authority or any such railway company as aforesaid for consumption m 
construction maintenance or operation of a Federal Railway, shall be less by i , 
amount of the tax than the price chaiged to other consumers of a substan 
quantity of electricity ” 

A j . c oo 4 (1) At the end of sub section (3) of 

89 ^ ^ eighty eight of the principal Act there shall be msw 

the following proviso — 

‘Provided that, for the purposes of the provisions of this Act If 

the effect of an Act of a Provincial Legislature which is repugnant to an . j. 
the Federal Legislature or an. existing Indian Law with respect to 
enumerated in the Concurrent Legislative List, an ordinance promulgated un 
this section in pursuance of instructions from the Governor General, ^ 

his discretion, shall be deemed to be an Act of the Provincial Legislature w 
has been reserved for the consideration of the Governor-General and assent 
- by him," 
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(2) For the proviso to sub section (1) of the said section eighty-cight 
there shall be substituted the following proviso — 

"Provided that the Governor — 

(0) shall exercise his individual judgment as respects the promulgation 
of any ordinance under this section, if — 

(1) a Bill containing the same provisions would under this Act have 
required his or the Governor General’s previous sanction to the introduction 
thereof into the Legislature, or 

(n) an Act of the Provincial Legislature containing the same provisions 
would under this Act have been invalid unless hiving been reserved for the 
consideration of the Governor General or for the signification of His Majesty’s 
pleasure, it hid received the assent of the Governor General or of His Majes^ , 
and 

(6) shill not without instructions from the Governor General acting in 
his discretion promulgate any such ordinance if — 

(i) a Bill containing the same provisions would under this act have 
required the Governor General’s previous sanction for the introduction thereof 
into the L^slature, or 

(ii) he would have deemed it necessary to reserve a Bill containing the 
same provisions for the consideration of the Governor General, or 

(in) an Act of the Provincial Legislature containing the same provisions 
would tinder this Act have been invalid unless having been reserved for the 
consideration of the Governor General or for the signification of His Majestj s 
pleasure it had received the assent of the Governor General or of His Majesty’’ 

(3) In the prov iso to sub section (4) of section eighty nine and the proviso 
to sub section (3) of section ninetj^ of the pnncipal Act after the words 
' repugnant to an Act of the Federal Legislature there shall be inserted the words 
"or an existing Indian Law with "respect to a matter enumerated m the Concurrent 
“Legislative List " 

5 At the end of section two hundred and two of the pnncipal Act there 
shall be inserted the following sub section — 

"(2) If the office of any other judge of the Federal Court becomes vacant, 
or if any such judge is appointed to act temporanly 
Power to appoint «ting 35 Chief Justice of India or is b> reason of absence, 
puisn«i^judges o t le e c other rea«on unable to perform the duties 

^ of his office the Governor General maj in his discre- 

tion appoint a judge of a High Court who is dulj qualified for appointment as a 
judge of the Federal Court to act temporanlj as a judge of that Court, and the 
person ‘:o appointed shall unless the Governor General m his discretion thinks fit 
to revoke his appointmenr, be deemed to be a judge of the Federal Court until 
some person appointed b) His Majestv to the vacant office has entered on the 
duties thereof, or until the permanent judge has resumed his duties " 

6 For the proviso to sub-section (1) of section two hundred and nineteen 

of the principal Act (which enumerates the Courts 
Amendment of 219 Bntish India which are to be deemed to be High 
G) Courts for the purpose of that Act) there shall be 

substituted the followangprovaso — 

"Provaded that, if pro\a«ion has been made, whether before or after th^ 
commencement of Part III of this Act— 

(0) b) His Majestv b) Letters Patent for the establishment of a High 
Court to replace anj Court or Courts mentioned m this 5ub-«e«ion, or 


/ 
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(i) by the appropriate I-egislafure in India for the establishment of a 
Chief Court to replace the Judicial Commissioner's Court in the North West 
Frontier Province or the Judicial Commissioner’s Court in Smd 

then as from the establishment of the new Court this section shall ha\e 
effect as if the new Court were mentioned therein in lieu of the Court or Courts 
so replaced ” 


Amendment of Legists ^ (1) Tor pnragraph 17 of the 

live Lists with respect to Legislative List there shall be substituted tne 
Universities following paragraph — 

‘ 17 Education including Unnersities other than those speafied in 
paragraph 13 of List 1 ’ 

(2) The Federal Legislature shall not by virtue of paragraph 33 of the 
Federal Legislative List (which relates to corporations and m particular to 
corporations whether trading or not \vith objects not confined to one unit) and 
the Provincial Legislature shall not by airtue of paragraph 33 of the Pro\ancial 
Legislative List (which relates to other corporations) have power to mahe any 
law with respect to universities and accordingly — 

(а) at the end of the first of those paragraphs there shall be added 
words but not including Universities’ and 

(б) m the second of those paragraphs for the words "other than corpo- 
rations specified m List T' there shall be substituted the ''Ords ' not being 

corporations specified m List I or Universities" . 

(3) This section shall come into operation on the first day of Apn 
nineteen hundred and forty 


THE GOVERNMENT SAVINGS BANKS ACT (V OF 1873) 
PREFATORY NOTE — SavinRS Banks are imtituhons for the purpos* of Iwoourd 
small deposits of money and mvestmcr them for the benefit of the depositors at corop 
interest They are generally managed by benevolent persons who seek no n 

for their services In India these banks are managed by the State They o*''^ ,-ton 
the latter part of the I8th centurv — z period marked by a great advance m the .IjtJ 

of provident habits in general Such banks are now almost universally estao 
throughout the c vilited world ^ 
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Rules 

14 Rules regulating certificates under 
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Short title 


THE GOVERNMENT SAVINGS BANKS ACT (V OF 1873) 

I28(h Jamiary, 1873 

An Act to amend the Law relating to Government Savings Banks 
Whereas it is expedient to amend the law relating to the payment of de 
,, posits m Government Savings Banks It is hereby 

enacted as follows — 

Preliminary 

\ This Act may be called The Government 
Savings Banks Act, 1873 
Local extent 2 It extends to the whole of Bntish India 

[Commencement] Rep by the Repealing Act, 1874 {XVI of 1874) 

2 [Repeal of Act XXVI of 1855] Rep by the Repealing Act, 1873 {XII 
of 1873) 

InteiT'-etation clause 3 |n this Act— , 

"depositor" means a person b> whom or on whose behalf, mone> has 
been heretofore or shall be hereafter deposited m a Government Savings Bank, 
and "deoosit" means money so deposited 

*f"Secretary’’ means in the case of a Post Office Savings Bank the Post 
Master-General appointed for the area m which the Savings Bank is situate 1 
*("minor” means a person who is not deemed to have attained his majority 
under the Indian Majority Act, 1875 ) 

Deports belonging to the Estates of deceased Persons 
*f4 If a depositor dies and probate of his will or letters of administration 

B estate or a certificate granted under the Succes- 

depos^or Certificate Act 1^9, is not withm three months 

of the death of the depositor produced to the 
Secretary of the Government Savings Bank m which the deposit is then — 

(o) if the deposit does not exceed three thousand rupees the Secretary 
may pav the same to an> person appearing to him to be entitled to receive it or 
to administer the estate of the deceased or 

(b) if the deposit does not exceed one hundred rupees an> officer 
emploved in the management of i Government Savings Bank who is empowered 
m this behalf b) a general or special order of the Central Government ma>, 
<iubiect to an> general or <pecnl orders of the Secretan in this behalf paj the 
deposit to an) person appearing to him to be entitled to receive it or to administer 
the estate ] 

raiment to be a dis 5 Such pavanenl «ihall be a full di>icharge from 

charge all further habilit) in respect of the mone) «o paid 

But nothing herein contained precludes anv executor or administrator, or 
other representative of the deceased from recovering 
from the person receiving the same the amount 
remaining m hts hands after deducting the amount of 
all debts or other demands law fullv paid or discharged b\ him in due course of 
administration 


‘having of fiRht of cxc 
cutor 


LFG RFF 

I ^uhst t Ic* bv Aft I of 1923 for the 
original dffin non, tar •^ecrrlin" mrl dps 
eirry person nrpow-ered to nanaec a Gm 
emmetit Ravines BanV. 

*Sub?titutcd b) Act \in of 1916 for the 


one nal dffir tion, ru “r- “or" r-can* a 
person who has not com-’f*cd the aje of 
c chtee-i star 

• *» 4 was s V’lta'fd br Art WT of 
1923 <5 3 
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IS 6 


And i 


any creditor or claimant against the estate of the deceased may reco\er 
his debt or claim out of the money paid under this 
Saving of right of ere- j^o. XXVI of 1855 to any 

' person, and remaining in his hands unadministered, 

in the same manner and to the same extent as if the latter had obtained letters 
of administration of the estate of the deceased 

6. The Secretary of any s«ch Bank *(or any officer empowered under 

section 4] may take such security as he thinks neces- 
Security for due admi- from any person to whom he pays any raony 

lustration. Under section 4 for the due administration of the 

money so paid, . ^ ^ ...ft, 

and he may assign the said security to any person interested m s 

administration , . ^ 

7. For the purpose of ascertaining the right of the person claiming o 

•D . 1 • ' 4 «, 4 t, entitled as aforesaid, the Secretary of any such 

Power to administer oath empowered under section 4] may 

evidence on oath or affirmation according to the law for the time being re 
to oaths and affirmations. _ ^ statement 

Any person who, upon such oath or affirmation, makes any , 
which is false, and which he either knows 
Penalty for false state- false or does not believe to be 

deemed guilty of an offence under section 

Indian Penal Code. , , * . - deceased 

8. Where the amount of the deposit belonging to the estate of a 

depositor does not exceed ‘fthrp thousand V 
Deposit when excluded in g^^h amount shall be excluded m co^iputme 
computing court-fees. chargeable, under the Court-Fees Act. ° t 

probate, or letters of administration, or certificate (if any), gran e 
ofhis^operty^ that the person claiming such probate 
shall exhibit to the Court authonsed to of th' 

of " 

""Ll; Wllere contained appg 

money beloncing to the estate nf anv E"™'!”" ■„ H« 
non-commissioned officer or soldier ay g 
Maiestv’s service in India, or of any bur p 
at the time of his death, was a deserter from 
service. 

‘ Deposits belonging to Minors j^jni 

’• 10. Any deposit made by, or on b^alf of. any minor rnay be p^’dlan 

personally if he made the deposit, or to n & ners®’’ 
Paj-ment of deposits to „se if the deposit was made by ^n) 

minor or guardian the minor, together with the interest accru 

thereon. . th'* 

The receipt of any minor or guardian for money paid to mm 

section shall be a sufficient discharge therefor. 

LEG RFF under S. 4" inserted by Act XVI ^ 

iThc words "the said" .repealed by Act S 4 thousand rui;f«» 

XIToflROl. ■‘The words three in^u <jn« 

* Act XXVI of 1855 repealed hy S. 2 .„K.t.t„trd for the 

uf this Act. 

■The words “or any officer empowered 


' Act not to apply to depo- 
Mts belonging to estates ot 
European soldiers or dcser- 


« ihe worns mrec ^ords . 

were substituted for me w ^ 
thousand rupees by Act XV 
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’• • 11. All payments of deposits heretofore made-to minors or-their guardians 
, , , by any Secretary of _ a Government • Savings Bank 

misf h”Sor° <" accordance 

With law. 

Deposits belonging to Lunatics. ' 

■ Paj-ment of deposits be- 12. If any depositor becomes insane pr other- 
longing to lunatics. wise incapable of managing his affairs, 

and if such insanity or incapacity is proved to the satisfaction of the 
Secretary' of the Bank in which his deposit may be, 

such Secretary may, from time to time, make pa)'ments out of the deposit 
to any proper person, 

and the receipt of such person, for money paid under this section, shall 
be a sufficient discharge therefor. 

Where a committee or manager of the depositor's estate has been duly 
appointed, nothing in this section authorizes payments to any person other than 
such committee or manager. 

Deposits made by Afarricd Women 

13. Any deposit made by or on behalf of a married woman, or by or on 
behalf of a woman who afterwards marries, may be 
Payment of married paid to her, whether or not the Indian Succession 
womens deposits. 4 ^ gppjj^ marriage? and her 

receipt for money paid to her under this section shall be a sufficient discharge 
therefor. j 

' ' ' ' Rtdes 


Rules regulating certifi- 
cates under section 8, and 
payments under section 10. 
12 or 13. 


14. All certificates under section 8 , and all pay- 
ments under section 10, section 12 or section 13, shall 
be respectively granted and made by the Secretary 
of the Bank, subject to such rules consistent with this 
Act as the Central Government may, from time to 
time, prescribe. 


THE GOVERNMENT SEAL ACT (III OF 1862).* 

Short title given, Act XIV of 1897. 

Declared in force throughout BrUish India except as regards the Scheduled Districts 
Act (XV of 1874), S. 3. 


128/A February, 1862. 

/in Act to amend Hhe lazv rrlah'ti^ to the use of a Goi'emment Seal. 
WriERFAS it is expedient to adapt the law relating to the use of a Govern- 
„ ment seal to the pre'ient form of the Gos'cmmcnt in 

* • India ; It is enacted as follows:— 

\\Tiene%er it is required by any Regulation of a Ijxal (^aemment or by 
*fanr Act of the Central Legi*hture] that the 
seal of the East India Company shall be affixed on 
behalf or by the authority' of the Gcnemment to any 


Seal tn heu«edinMead of 
»eal of East India Companx 


LTO. REF. 

* Short title : "The Gos emnert Seal Act. 
18<V2". See the Indian Short Titles Acl 
1S97 (XIV of 1897). For Srnemept of 
Objects and Reasons of the Bill ikhirh be- 
came Act III of 186^ rcc Calcutta Gamte 
C. C M -3S2 


IS621 p. ^(6. For prcxveding* »n Council 
relati"? to the Bill, tee P^., Soprlfr'ent, 
PP 28 and 71. 

*SuM*i*u*ed for "any .Act of the 
CoTemcir.GfreTal of India ia Cp unci T* by 
A.O.. 1937. 
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instrument or document, it shall be lawful, if the seal is to be afHxed on behalf 
or by the authority of a Provincial Government to affix in lieu of the seal of 
the East India Company a seat beanng the designation of such Provincial Goi 
emment or, if the seal is to be affixed on behalf or by the authonty of the 
'[Central Government] a seal bearing *(the inscription “Government of India 
or “Government of the rederntion of India”] and such instrument or document 
so sealed shall to all intents and purposes be as valid and effectual as if the seal 
so used had been that of the East India Company ’ 


THE GOVERNMENT SECURITIES ACT (X OF 1920) 
See Securities Act (X of 1920) 


THE GOVERNMENT TRADING TAXATION ACT (III OF 1926) 

PRFFATORY NOTE —One of the resofntioin of the Imnct'a' Economic Cot 
ference 1923 was to the effect that the seierM Parliaments of Great Brita n the Uom 
and India should he invited to enact at the earl est opportunity a declaration tn 
ceneral and particular provisions of its Acts or Ordinances imposing ©f 

deemed to apnly to any commercial or industrial enterprise carried on bv or on be .-ty 
any other such Governments m the same manner m all respedts as if it were .tj 

or on behalf of a subject of the British Crown This resolution has been acceptea y 
GoYCXHTnent of India and the present Act has been enacted in order to gne 
The Act follows with suitable modifications, the wording of S 25 of the British r 
Act 1925 (IS and 16 Geo V. Chap 36) 


[24th Fehnary. 


1926 


4*t Act to determine the lutbtUfy of eertam Governments to taxoHon m 


sM 


India in respect of trading operations . 

Whfreas It IS expedient to determine the liability to taxation 
time being in force m British India of the CJovemment of any part oi 
Maiesty’s Dominions exclusive of British India in respect of any tra« 
business carried on by or on behalf of such Government, It is hereby enacted 
follows — 


Short title and com 
mencement 


1 (I) This Act may be called The (jOVESI' 

jiENT Tracing Taxation Act, 1926 


TFG BFF 

* Suh^titiilM for Government of India’ 
b> A n 1937 

* Substituted for ‘ the in«crmtton 'Gos 
emment of India* bv A O 1937 

* I ecislation on this subject was onem 
ally stitreested m order to meet a difficulty 
resfiectine the seal to be used under Act 
XIX of 1R38 (for the reatftratum of coasl 
vvj zetsels in the Bomhov Prefutency'f 
S 8 of that Act reomres fhit certifirates of 
rcfnstrv 'shall be sealed with the seal of the 
Fast India Company ?nd the Government 
of Bombay were advised b\ their law 
officers that no other seal could properly be 
used for such certificates until some Act 
should be passed 'prescnbimj the <cal to be 
used in lieu of the seal of the East India 
Company" ' 

NOTES 

Sec 1 — ^The Government Trading Taxa 
tion Act falls within the legislative powers 


mnFerrH bv S 69 of the Foveromt”' 
India Act and is therefore 
r'ovemment of India f ^ B 'tjotti 
B om t91=i3 Bom L R ®Th 

■ 1930 A T T 579=1930 A 


Tht 


1930 A I I 579=19311 A 
Government Trading Taxat ^ jt/Arl 

wherever a Government specified j 

* e a Dominion Government 
Government of a Native Indian State ^ 
on a business anvishere There is r*® 
cation for holding that the Act is 
to bus ness earned on in of 

t tie preamble and the that 

S 2 of Ihv Act make .t P^r'K'ly fl»f 
It applies to c\ ery case in wh ch a u 
Government is carrying ^ a bus _ ^ 

when that happens the Dominion ^5 

ment is liable to Indian fl911) 

tliough It were a c^pany 1 
Bom 391=1W1 Bom 93 yaxa 

to Tehan State Government B 

tion Act of 1926 is applicable to tne i 
Stale 1930 A L I 579=1930 A 3® 
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(2) It shall come into force on such date as the Central Government 
may, by notification m the Official Gazette, appoint. 

2. (1) Where a trade or business of -any kind is carried on by or on behalf 
. r. of the Government of any part of His Majesty’s 
eramml^o°L"non”n r°el' Dominions, exclnsive of British India, that Govern- 
pect of trading operations. snail, m respect of the trade or business and of 

all operations connected therewith, all property occu« 
pied in British India and all goods o^vned in British India for the purposes thereof, 
and all income arising in connection therewith, be liable — 


(c) to taxation under the Indian Income-tax Act, 1922, in the same manner 
and to the same extent as in the like case a company ould be liable ; 

(b) to all other taxation for the time being in force in British India in 
the same manner as in the like case any other person would be liable. 


(2) For the purposes of the lev>' and collection of income-tax under the 
Indian Income-tax Act, 1922, in accordance with the provisions of sub-section 
(1), any Government to which that sub-section applies shall be deemed to be a 
company within the meaning of that Act, and the provisions of that Act shall 
apply accordingly, 

(3) In this section the expression “His Majesty’s Dominions” includes 
any territory which is under His ^fajesty’s protection or in respect of which 'a 
mandate is being exercised by the Go\'cmment of any part of His Majesty's 
Dominions. 


NOTES. 

Sec. 2.— The cfTect of the Act U to add 
to the definition of "company” in S. 2 (6) 
of the Indian lnv.ome-tax Act, so as to in- 
dadc a Dominion Government deemed to 
be a company under Act III of 1926 and 
svhere a Dominion Government is carrying 
on a business anywhere, it is liable to 
British Indian Income-tax Act in respect of 
the income, profits and gams of that business 
which accrue or arise or arc received m 
British India, as if it were a companv work- 
ing under like circumstances under the 
Income-tax Act. I L.R. Bom 391 

c=43 Bom.L R S4=19U Bom 93 WTicre 
the sale of forest produce grown in a 
Native State was arranged in British India 
and the money was received in British India 
and what was done m the Slate itself was 
merely the acceptance of the offer of the 
purchaser, Md, that the transactions of sale 
amount^ to "Trading in British Inda" 
VMthm the meaning of S 2 1930 

A.L.j. 579=1930 A 3^ Wliere a Nahve 
State sold timber grown in its territory in 
two places in British India and the income 
so derived was sought to be assessed to 
income-tax. hrlJ, that tl e ncome was rot 
in the nature of capital a-nd that it was 
assessable to income tax. IQ'O .^.L J. 57V 
c=1930 A. 3-'^- Though the Goverr-->ert 
Trading Taxation Act ea-ne irto force o-Jy 


in April, 1926, the Government of a Native 
State carrying on business m British India 
1 $ liable to assessment m respect of trans- 
actions which took place in the previous 
year 1930 A. 389 The income from 
the investments made by a Native State 
Bank of a part of its surplus funds in the 
Government of India Securities must be 
held to W profits from the business of the 
bank received in British India and as such 
taxable under the Indian Income-tax Act 
by reason of the Government Trading Taxa- 
tion Act A property situate in British 
India, taken over by such a NaCiv-c State 
Bank from a debtor who is a subject of 
that Stale, in part sajnfaetion of a loan 
adv'anced to him is not property occupied in 
British India for purposes of the business, 
but the income denvri from such property 
IS income arisi-ig in connection with such 
business and m that sense falls to be taxed 
under the Indian Income-tax Act. Profits 
made bv such a bank on the sate of iti tn- 
vestmects in Gov emment of Ind a Securi- 
ties, l.eing the sorplus realiied by it over 
the cost price of such i-vestr-erts. which are 
not appropria’fd as accretiors to capita! but 
treated as profits are assessable to income- 
tax under the loco— e-tax Act. l.L.R. 
(1941) Bo-n. 391=43 Be-* » ^ ts-so«t 
Bern. 93. 
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The Guardians and Wards Act (VIII of 1890) 


[21J/ March, 1890 

An Aci to consolidate and amend the law relating to Guardian and Ward 
Whereas it is expedient to consolidate and amend the law relating to enardian 
and ward , It is hereby enacted as foIlo%ss — ® 

CHAPTER I * 

Preliminary 

Tiile, extent and commence* I (i) Thts Act may be called The Guardians 
and Wards Act, 1890 * 

(a) It extends to the \\hole of British India, inclusive of *[• • *1 

British Baluchistan , and ^ 

(3) It shall come into force on the first day of July, 1890 


LEG REF 

»The Viords ‘Upper Burma and' were 
repealed by the Burma Lai%i Act (XIII ofiSqS), 
S 18 and Sch V 

NOTES 

under the Code of Cml Procedure and certain 
othrr Acti, for observance by the subordinate 
Civil Courts of the Presidency except the 
Madras Small Cause Courts, stt Fort St George 
Gaaettc, 1905, Supplement p « 

See J GeNERAL. — Difference between the 
old Act (Act XL of 1858) and the present Act 
IQ & 301 Act IS exhaustive 30 M 807=44 
1 C 990 (PC) The provisions of the Code 
will apply to proceedings under this Act unless 
the contrary is expressly declared therein 7 
PR 1898 Nature of proceedings under the 
Act A<io7lC 60C Proceedings under the 
Act cannot be attacked for lack of formaliw 
and precision of procedure which the C r 
C^e exacts from a Court m India in suit oto- 
perly »o called 44 A 587 *» 9 «a A 338 The 
exercise of parental junsdiction m guardianship 
matters by a Disinct Judge cannot ^ guided by 
hard and fast rules and if the order passed u 
on the whole a reasonable one, it will not be 
int^ered with on appeal 44 A 587 A 
guardian cannot be appointed to the property 
of the minor member of an undnnded Hindu 
family possessed of no separate property A 
guardian of the person of such a minor may be 
appointed 19 B. 309 (F B ) i'/e oLo 34 B 
43 P R 1909= I I C. 745 44 A 407 30 B 134 
As to necessity for laneiion of Court for mamage 
of minor stt 43 S L.R 73 Admission 1 ^ 
guardian or by collector as represenung ihe 
Court of NNards will not necessanly bind the 
minor 14P 70 

Powtas or High Covar — The High Court 
hat the power to appoint a guardian for an 
infant or hit estate, irrespecto-e of ihc Act 16 
D 634 Sn elf 1913 9oG->3iIC. 

545 54 P 75 "P**' powers and the juntdiciioo 

©I the Court, vrsied in it cannot be ousted by 
any agree m ent of the paruet. 4 Bom-LR 063 
jurisdiction of the District Court in regard to 
minors is confined only to tl e powers expressly 
conferred on it by the Guard ans and \\ards 
Act. 40 B. 600= t8 Boni.L-K 384 Guardian— 
Appointment of— Infant residing out ©f the 
Ordinary Onginal Oidl Jurudrctioo of the ILgb 
Court— Kiwen of the ILgh Court. .Sw 37 G. 
533 The pe w m conferred upoe the Distnct 


Court are totally dissimilar to its powen as 
a Court of Ordinary Ciitl Jurisdiction and to 
an oHer purporting to be made under the Act 
which IS not warranted by its provisions cannot 
be considered as a decree in a suit 46 M 40= 
• 3 IC 451=44 ML.J 193 Thereunothing 
in the Act to prevent the Court from making a 
declaration that a person appointed by will « 
the guardian of a minor 3 ML! 182 When 
a matter of guardianship u before the Court 
under the Act it is incumbent on the Court to 
hear such ««dence as the parties desire to put 
Ufore it Where it does not do so the High 
C^urt can interfere in revision 34 OWN 
763 -I 93 * C A 9 

N^ir* or juRismcnos —In dealing with the 
TOSicrfy of illegiumate children, the Courts la 
England are governed by eouiublc rules and 
exwcise equitable jurisdiction One of these 
rules IS that the desire of the mother of an 
Illegitimate child as to its custody is primarily to 
U considered 5 BurLT 164=1710 gaO 
This TOuiiable rule should be adopted m the 
ease of parues in this country, neither the father 
nor the mod er has any abmluie nghi to the 
custody of their illegitimate child 17 I C 946 
The Distnci Court should not assume direct 
responsibility under the Act for the marriage of 
minors for whom a personal guardian has been 
appointed 98 PR 19:4 = 27 IQ. 381 (24 B 
509 Foil ) There u no proviuon in the Act 
authoruing the Court to compel a person in 
possession of a minor s property to band it over 
to the person appointed guardian 13 I C. 38C 
The scheme of the Act u to entruii the Diitnct 
Court with the duty of looking after ihewel 
fare of the minor t person and property and for 
this purpose gvesit power to appoint a guar- 
dian The guardian u really the hand of the 
Distnet Court and u to act under its advice 

(control and constant supemuon) The enforce- 
ment of nghu or claims of the ward or arainit 
the wyd 11 left to be regulated by ordinary 
proceedings by imts and the Aa does not prondr 
any machinery for decuions upon or enfireiar 
any such claims though m far as the guardian u 
concerned, the Dujict Court is vesjd with 
yerywide disaponary povsers over him taerter 
that St may eciorce the erders passed against 
h«»w^"the Act. 35 M 39-24 5!J.J 193. 
Ig I C. 851 Agracy tract— £» /arir order ef 
ruaniaa e/ infant— 

Lea to H.gh Court 
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2 \R,ptd'i R,p bylh- R-ptuluig Act {I of l9iS),S nandSch 

TT,.. Art <hM be read subject to every enactment heretofore or here 

3 Th.s Act shall Court of Wards by -[any 

Saving of jnmdcuon of competent legislature, authority <>/ ""J „ 
Coutu of Wards and Chartered and nothing m this Act shall be construed to 

High Courts affect or in any wav derogate from, the jurisdiction 

or authorityofany Court of Wards or to take asvay any power possessed by [any 

High Court established in British India by Letters Patent] 

4 In this Act, unless there is something repug 
Definitions nant m the subject or context, — 

(it “minor’ means a person who, under the provisions of the Indian 
Majority Act. 1875, is to be deemed not to have attained his majority 

(at “ guardian” means a person having the care of the person of a minor 
or of his property, or of both his person and property 

the infai^t dauqhterwho u about to be gi«o 
mamage ajBomLR 1925 
ncry tmder the Act to svork out the nght 01 
mother under Muhaenmadan Law to vuit 
child m the custody of the father as 
59 10 561-13 Bur LT 86 The pie^oM 
of the Act should not be put in forcc_ in 

VI. . V...V..vJ (A. .v.r isAcu 


leg ref 

» Substituted by A O 1937 
^OTES 

T'sj.fs'ji™ -"^vS 5 

Moubted m 24 ^ orders apparently 

Notes ,1. vvithoutjunsd coon— Pro 

under this Act a . orders tn— Consent 

ceedings not had 5?'“L:^-,ure Tudge no arbi 

obtained by judicu P have adis 

tiator «* a oetwn other than the one 
creUon to appo nl P 1 . on,i„p may have a 

who on the ground of relationship 

prior claim 5 mrisdiction of Court 

19 C^^N 04 be me predominant con 
interest ' -tung the *order— Protracted 

siderauon pL.R t9«4 

eomnryi^^yr^^ Mahomedan wife 
v^’hvwband who seeks to recover 
divomedby of »bout 4 years as its 

« tinder the Mahomedan Law 

lawful guariwunder^^^ her remedy not 

from her husban p Code but under the 
under sec 49> which is a speaal Act 

Guardians and the subject 

dealing '^^vberthe remedy under the Guar 
ofminon Whe^ » oP*” 

^l.;rrrte lU discretionary power under 
will not which is only a general 

ib/naturcofa hcptai corpus 1934 
power in me “ . 

^ XrPhV AND FOR WHAT PURPOSE — 

^Viio , . nunor can invoke the protec 


of the Act shotUQ not he put in loite 
enable a husband to get possession of the 
ofhiswife 67 I C 882=3 PL.J t ijed 
Notes under sec 95 «"/«, 
that the manager of a joint Hindu fa^y 
garded as guardian of the interest ® . -gf 
larcenary property of all the mmor tnemb^ 
the family and therefore no ceruficated gva^ 
can be appointed for such minors >93 
N 354 1936 Oodh 370 . 

Sec 3 -Appcllctc Court power of toj“j 
adintmm order appo'nhng ? r uj 

29(28C 734 *"38 C 927-3 

67 A minor cannot sue through 
friend for possession of the LpiJ as 

defendant which the latter ^ ly 

dejuTt guardian The Moper ^ ^ under 

forappomtment of guardian ©f P^°^ Su 

this Act 21 NagLR ^ 3 

«If7 112 I C 873 57 533 . 15 used in 

Sec 4 (2)— The word g“f ““ “w mean 
a scry wide sense and do« no jj^lared by 
a gucrdim duly "^c Sre of *' 

Coir Any perwo who h« the ^ 
peon of the mmot u a „f ihe pr^ 

and any person viho has , f .vg property 
^ of minor 54 A 

wthm the meaning of the 5^^ v,-onJ 

1932 AUJ 21 = 1932 A /‘^.jaxeryW'** 
^ardian as ‘"-ftthif, who is ad»iK 

term and must ” ,«,em of U'*' ‘“g 

on all hands and m^ery and the 

1 rrelurhl .Euerd.ao of ^ indude. ^eSj 


the natural guardian ,nclodes the 

word care m though the 

rrrdmr'Al?.5,e“'”» 

uo,;rfdieO»r> “S hi'i 

treated but a better ter along wth h s ‘I'lternsJ 

rhorweUwe f,™ dre UwM Sj^^t'e.htuedlo . ve vvdh ^he 

Erai?dmolherfor nine years j„ ^is con 

riJTguard an^the rn nor ,e96-«933 

mirucuve custody *935 


that sveUarc ® « faiher from the lawful 

securedby riOTOVi K 

wtody 64 1 b7 widow remamage 
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(3) *' ward ” means a minor for whose person or property, or both, there 
IS a guardian 

(4) ‘ District Court” has the meaning assigned to, that expression in the 
Code of Civil Procedure, and includes a High Court in the exercise of its ordinary 
original civil jurisdiction 

(5) " *he Court ” means — 

(d) the District Court having junsdiction to entertain an application under 
this Act for an order appointing or declaring a person to be a guardian , or 

(b) where a guardian has been appointed or declared in pursuance of any 
such application — 

(I) the Court which, or the Court of the officer who, appointed or declared 
the guardian or is under this Act deemed to have appointed or declared the guardian , 
or 

(II) m any matter relating to the person of the ward the District Court 
having jurisdiction in the place where the ward for the time being ordinarily resides , 
or 

(c) in respect of any proceeding transferred under S 4 A, the Court of the 
officer to whom such proceeding has been transferred] 

(6) “ Collector " means the chief officer in charge of the revenue admims- 
tration of a district, and includes any officer whom the Provincial Government, 
by notification m the Official Gazette, may, by name or in virtue of his office, 
appoint* to be a Collector in any local area, or with respect to any class of persons, 
for all or any of the purposes of this Act 

(7) " European British subject ’ means an European British subject as 
defined m the Code of Criminal Procedure, 1882, and includes any Chnstian of 
European descent , and 

(8) “ prescribed means prescribed by rules made by the High Court 
under this Act 

»[4 A (i) The High Court may, by general or special order, empower 
LEG REF L 353 

» SubstJtulcd by Act ly of 193C S 3 Sec 4 (2) and (3) Gt-AaoiAH — \r*A?« 

• For appointments of Collector! under this I'lC — From the definiuons of guardian and 

sub-section in — ward as given m S 4 it appears that the 

(i) the Presidency of Dombay ste the Bom word guardian is of general import and 
R & O \ ol I includes natural and testamentary gua^ians 

(a) the United Prownces of Agra and Oudh, appointed by Court a? A L.J 1348—1939 A 
ui U P Listof LocalR &.0, Vol I 879«»53 A no and eien dtfuta guardians 

The powers of the Local Co, rmment under Srtah^^S Bom.L.R 668 — 193S D 311,1938 
ihu sub-section hate been delegated lo the Nag 399 A chanuble loaety u not a person’ 
Commissioner in Sind ltdt Notification No wihin the meaning of S 4 (3) and it cannot be 
3453 dated 17th May 1899 Bom Co\t. appointed guardian of the property of a minor 
Gaaeite 1B99 Pt 1 p 686 1930 C. 397-38 C. 15 

* Inserted by Act I\ of 1936 S 3 J»ec 4 (3) — i\ard as drAncd in S 4 (3) is 

wide enough to include every minor who has a 
NOTES guardian, cixn though the guardian may not be 

Oudh 493 tFB) A di JatXa guard an u a appointed under the Act. 1935 OW.N loj^ 
guardian within S 4 (2) and is rrmmed from “1935 Oudh 492 (FJl ) 

guard anship under S 7 (3) by the Court s See 4 (5) — Minon who left before the 

order appointing guardian 51 I C, 336—36 instttutioa of the suit for England and were 
MLJ 169 A guardian is a guardian I , mg there, were not “ordinan.y midenf in 

Within the meaning of S 4 (3) and on his re- thedisinet and heneewere bryotMj thejunsdie- 
mo> al Of d icharge the Court has power under tion of the Dutnn Court. 38 3L 807— 41 IJV. 
b 41 (3) 10 require him to del ixr any property 3I4"»7 'LL.J 30 (PC.) Loder tLe Art a 
in nit possesi on or control belonging tneward suit t*.#* p^srs « not the form e>f procedure f«e»- 
1938 S 1^ 303— 1058 Nig 309 1 enon bold enbed fee proceedings la a D-i.r»rt Cou^ 35 

Ing the property of the minor s share by sirtue M. &>7 (P C) 

of a certain allepd will must be deemed to hare Sec 4 (5) fb) (i,>_«ror the use bemg 
been a pwon btimg the cart of the imnor a uarfly r«Kla“_-ItteTj»Ttatica. im 4a p t .p 
prt» p eii y aad ihcrtfor* wwhm S 4 (1). 1534 64. 
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, . . , any officer excieising original civil jurisdiction sub- 

orLate to a District Court, or =“*om= the gr 
and to transfer proceedings of any District Court to empmver any „,,nHer 
to such officers. subordinate to him, to dispose of any proceedings unaer 

" this Act transferred to such officer under the provisions 

of this section. 

(2) The Judge of a District Court may, by order in writing, 

any sta^ any proceeding under this Act pending in his Court for disposal y 
officer subordinate to him empotvered under sub-section (i). 

(3) The Judge of a District Court may at any stage 

Court or to any officer subordinate to him empowered under "'^-section ( ) 
proceeding under this Act pending in the Court of any other such officer. 

(4) When any proceedings are the Dutrict 

in which a guardian has been appointed or declared, the Judg officer to 

Court may, by order in writing, declare that the Court bcdecmeil 

whom they are transferred shall, for all or any of the purposes of this A , 

to be the Court which appointed or declared the guardian.J 
CHAPTER II. 

Appointment and Declaration of Guardians 

5. (i) Where a minor is an European 

Power of Parents to appomt ^ guardian or guardians of his person or prop l> 

in case of European British both, may bc appointed by will or other ms 

to take effect on the death of the person appointing. 

by the father of the minor, or _ 

\b) if the father is dead or incapable of acting, by the both 

’ (2) Where guardians have been appointed under sub-section (ij Y 

• parents, they shall act jointly nothing 

6 In the case of a minor who is not an European British 

in this Act shall be construed to ^^ke away or er 
Saving of power to appoint from any power to appoint a guardian 0/ " 
in other cases rir property, or both, which is valid by the law 

the minor is subject. jt is 

7, (i) Where the Court is satisfied th 

Power of the Court to for the welfare of a minor that an order sho 
make order as to guardianship made — 

of the Court IS invoked, it « ^ tbe 

any dispute about the BvardiansniP 
minor’s property or any allegation ot . 
to the minor’s interest resulting ,gt ri?*** 

pute IS properly brought to its hoticc 
theinaiters in the interests of *^6 64 

appoint a properp peron as 

IG 433 The conception of a ®““/,bere maf 
IS by Itself not repugnant to law an 
be caies where there are o-er or* 

guardian The guardianship of a jhildi* 
mother does not cease while the . g, been 
in the possession of anotherperson of 

lawfully entrusted With the care ana Ju^re i* 
such minor by the father or qj the 

nothing in law to prevent 
mother of a minor, who may o* “ ..ntniiO''^ 
ful guardian for the tune bciog, . jj^nor w 
Uwfully the care and custody 8t7’“ 

more than one person at a tune- *5 
■ 8 p.tLT. 535-'937 Ap""-!; 

Considerations eor the Coott jt 

iKo GuAsmiANS — The !aw appli- 

nceumbent upon the Court to g^n 


NOTES. 

Sec. 7 : Appointment of Guardian — 
Under the Act, it is open to a 
a guardian of the properties of a roinor even 
though the minor is not entitled to Pr«rnt 
session of these properties 70 I C 3®^ '4 

L.W. 706 Such appointment will not interfere, 
with the right of the persons to possession of the 
properties L executor or trustee or othcij^ ^o 

Derson who has not applied as guardian not 
^pcr. toy 1 C 397- . An order appomlmg a 
.*« ffuardian of hts minor wife cannot 
£?«ed m disregard of the Civil Court’s decree 
that he cannot have the custody of her person 

until she attained tnajoncy 2 LahLJ. 

provisions of the Act should not be enforced to 

enable a husband to get poswsion of his wife 

which he has faded to do by cxecuuon of the 
decree obtained by him for resutuUon of con. 
Jugal ngbu. 57 I«C. 88 » (a). Once the powr 
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(fl) appointing a guardian of his person or property, or both, or 


NOTES 

cation for guardianship The welfare of the 
minor is the sole entenon m dcadmg whether a 
guardian should be appointed or 49 lG 

ioi=9oPLR 1917. >9 IC 783=”8PLR 
1913,2810 507 ■S'««ih9 33 lC 77 = i9ML 

T aqa (Personal law of the minor *ould 
also be considered) A penon can apply for the 
appointment of another guardian under S 7. 
though an order of removal under S 39 is not 
obtained 104 I C 562 = 1927 Oudh 516 
clso 41 PLR 13. 1940 All 3«5 Where the 
dispute IS as to the validity of the marriage of 
the minor and the matter is not free from difh- 
culty the Court should refer them to a regular 
suit 1927 Oudh 5«6 An order of appoint- 
ment of a guardian to a minor can only ^ 
made on the sole ground of welfare of the 
minor, the Court cannot go against the will 
of the minor espeaally when he is old enough 
to form an intelligent opinion n I C 47»=' 
196 P ^V R tgi I It u clear that before making 
an order on an application under sec 7 the 
Court ought to insist on evidence showing that 
the order is in the best interest of the ward or 
child It IS not competent for the Court to 
make an order m advance, but the « 

bound to consider whether the app'*'*"* '* ‘}\® 

IMI 344 Th« appomlment of a guardian 

Iff Sr^lnno. ba'.&rd by an 

batwaen lha cnnlerliog applieanl. 

■hip The Court hal to „ 

the^minon on evidence before it and not to 
pau judgment m accordance with the terms of 
S compromise It « the duty of the 
consider whether or not the compromise u rn the 
interests of the minor 1940 L 9-»4» 

678 BomLR 6l5-«939 Bom 

067 >Vhere it appeared that the appoint- 
ment of the elder sister of the minor as Im 
Buardian would promote hu welfare and 
The minor who was aged 14 fj” 

favour of such an appointment. HfU that 
the inter should be appointed guardian of 
the person of the minor m preference to a 
philanthropic body such as the Society for the 
protecuon of children m 1"^ if 
lOtoC 397 5rr obe 35 C.'' N ^ 

lU Itlinot proper for a Court * 

^iniian of a person of a minor who is at least 

Iyer 17 

The order of appointment would simply ^ 
pnve him of hit nght to m^ge hi. 
affain for three >-ean more It u not for the 
Courts to morahre on the adi antage of 
a youth under tutelage for a longer pcnc^ 
the law ordmanly c^templates iBa 1 C. 902 
.1010 L*h 821 .Srtahtay ML.J 30”4* ,* 
A. 314-38 'I (PC.) A Court should 

Mt wtertiin an appheauon for a pardian w 
U apposnied for a minor where the prev^ 
are quite satis-actory toi I O 
J^^^ere there 11 nothing ntabhdied 
U!inst a father except that he and hu wife are 
on bad terms and bsxng apa^ he u entitled to 
the euitedy of hJ* 

VL4S As to the nature of the {au.era nght, 

CCM-3S3 


stt 83 I C 308—1925 L. 250 iSr# aire to 
MysLJ 156 (following 46 A 706) Immora- 
lity of father IS not by itself a disqualification 
loMysLJ 156 nor change ofrchgion 41 I 
C 571 The fact that he at one time agreed 
to allow the child to remain with the mother 
u immaterial as it is a revocable agreement 
1025 L. 250 So also leaving child even with 
a mere friend 96 1 C 617=1926 A 687 A 
mother should be left undisturbed as regards 
the guardianship of her minor girl, where there 
IS no property to be adminislercd by the 
Court and a statutory guardian u unnecessary 
84PR 1915=31 IC 237 The re marriage of a 
mother is not a sufficient reason to deprive her 
of the custody ofher children The question m 
cases of guardianship always is whether it is for 
the welfare of the minor to appoint a guardian 
28 I C 507=36 PWR 1915 \\h« the 

mother of a minor 11 managing the affain of 
her son properly no guardian need be appoint- 
ed 60 PWR 1913 = 1910 783 Amother 
IS ID the absence of the father, the proper 
guardian for the penon and property of a 
minor until the contrary is proved 19 I C 
428 As to nght of a step-mother for guardian- 
ship ut 134 1C 596=19310 326^ 'yi‘"e 
no charge of waste or mismanagement had been 
prov^, the mere desire of the relatises of the 
minor 1* not a sufficient reason for depriving 
the widowed mother of her recognued claim to 
W the guardian of her minor child s property 
68 I C 474 The appointment of the minor’i 
paternal aunt as guardian is proper, when U 11 
proved that the mother is living m open adui* 
lery and has borne children of such connection 
23 I C 938 An uncle should not be preferred 
sMcially when he u separate and was not on 
good terms with the minor’s father during his 
fifeume 19 1 C 428 The fact that one seeks 
the assistance ofher relatives in the manage 
ment of the property is noi objeciionable 19 
IC 428 The Guardians and UardiActcon- 
leiDplatrs only the appointment of an tnJi-xJujI 
ai guardian The appointment of a ■facserji er sir 
StatUtry as such as guardian is invalid The 
Sectary may hoviever be appointed in ms 
individual capaaiy 35 C S I58-193« C. 
563 Jrt aha 58 C 15=1930 a 397 It 11 
against intention of the Act that any ana tuxding 
ent aj Br\tuk India should be appointed guar- 
dian of the person of a xninor as the Court 
cannot exerasc its proper control over such a 
guardian (22 M L.J 68. Foil ) 54 M 758- 

1931 M 478-60 ML.J 615 S*t aha 1940 
Teih- <4, 18 Lah. 426- 1937 Lah 797 
I<«7TBnaL.\a WTTW lioAL Rjcim or 
CvAROiA-vsitrr — A Court can both in eouity 
and under the Act interfere vnth the leg al 
rights of guardianship of iHe parents. 41 I C. 
371-11 SJ-R- 17 The wrUare of the 
children should primarily be considered Tfce 
Court should aacertaia what would f.>f the 
Vb-eldare of the taiaors, whether any c/ was 
a^aectly advanced to make an in e'-4»st 
w eftf cact, what means were t* ti« C.sposa] 
rjch parenu to provide f r th'ta in a.*»i 

whether the father w'oOl eader a lered ejrrum- 
i.an'rs be ah.e to peondt a tt tsm* It Lj 
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(a) ‘ippoinlmg a guirdnn of his person or propert), or Loth, or 
NOTES 


cition for cuard amhip The ^^elfarc of the 
minor h the »ote entenon in dendmit \^hfthef a 
(uardian ihould be appointed or not 4a I C. 
191 — 00 r UR 1917 19 I C. 703-118 r L.R 
tqi3 38 I C 507 Srt elid 33 I C. 77- ig M L. 
T B04 (Fmonal law of the miner thould 
al»o he considered) A person can apply for the 
appointment of another (piardian under S 7, 
thoufh an order ©frcmoNal under S 39 u not 
obtained 104 1C. 563= 1037 Oudh 516 Sr/ 
else 41 PL-R la, 1940 All 315 Where the 
dispute u as to the s^idit^ of the marriage of 
the minor and the matter is not frte from difli* 
cult), the Court should refer them to a rrfpilar 
suit. IQ37 Oudh 3t6 An order of appoint 
ment of a (piardian to a minor can onl) be 
made on the sole ground of ^^eI^arc of the 
minor, the Court cannot go against (he vkill 
of the rninor especially sshen he 11 old enough 
to form an intelligent opinion tt I C 478— 
196 P W R. 1911 It IS dear that before making 
an order on an application under sec 7 (he 
Court ought to insist on ctidence shotting that 
(he order is in the best interest of the ward or 
child It IS not compieienl for the Court to 
m^e an order in advance, but the Court is 
bound to consider whether the appi cant is the 
proper person to have the custody of the child 
IL.R 0941) Bom 488-43 BomUR Ctj- 
1941 Bom 3H The appointment of a guardian 
of a minor cannot be settled by an agreement 
between the contesting applicants for guardian 
ahip The Court has to consider the welfare of 
the Bunors on evidence before it and not to 
pass judgment in accordance with the terms of 
a compromise It is the duty of the Court to 
consider whether or not the compromue u m the 
mtcrestsof the minor igjo L 9-41 PL.R 
678 Stt aUf BomLR 635-1939 
367 Where it appeared that the appoint 
ment of the elder sister of (he minor as his 
guardian would promote his welfare and 
the minor who was aged 14 was also in 
favour of such an appointment HrlJ (hat 
the sister should be appointed guardian of 
the person of the minor in preference to a 
philanthropic bodv such as (he Society for the 
protection of children in India 5® ^ *5“ 
1930C 397 5«<ibo35CWN 158=19310 
563 It IS not proper for a Court to appoint a 
guardian of a person of a minor who is at least 
over 17 years old as he comes of age very soon 
The order of appointment would sunply de 
pnve him of his right to manage his own 
affairs for three years more It 11 not for ihe 
Courts to moralize on the advantage of keeping 
a youth under tutelage for a longer period than 
the law ordinanly contemplates 183 IC 993 
= <939 bah 331 SeealtQ2j MLJ 30=41 1 
A 314=38 M 807 (PC) A Court should 
not entertain an application for a guard an to 
be appointed for a minor where the previous 
arrangements are quite saUsfactory 101 I C 
359 Where there u nothing established 
against a father except that he and bis wife are 
on bad terms and living apart, be is entitled to 
the cuit^y of his child t8 LW 173=1934 
M« 45 As to the nature of the father’s nght, 

c, CM -353 


i/r 83 I C 308-IJJ35 350 Srt elt 9 to 

Mysl-J 156 (following 46 A 706) Immora* 
Iity of lather is not by itself a disqualification 
toM)-sL.) 156 norchange ofreligion 41 I 
C 571 rhe fact that he at one lime agreed 
to allow the child to remain with the mother 
IS immaterial as it 11 a revocable agreement 
1933 L. 350 So also leaving child even with 
a mere friend 96 I C 617= 1936 A 687 A 
mother should be left undisturbed as regard 
the guardianship of her minor girl, where there 
IS no property to be administered by the 
Court and a statutory guardian is unnecessary 
84 1’ K I9t5— 31 I C 337 The re marriage of a 
mother 11 not a t ifficient reason to depnve her 
of (he custody ofher children The question in 
cases of guardianship alwa)*! is whether it is for 
the welfare of the minor to appoint a guardian 
aO 1 C 507=36 P R 1915 When the 
mother of a minor is managing the affairs of 
her son properly no guardian need be appoint 
ed €0 P U R 1913 = 1916.783 A mother 
u in the absence of the father, the proper 
guardian for the person and property ol a 
imnor until the contrary is provra 19 I C 
438 As to right of a step-mother for guardian 
ship trr >34 1C 59C-1931O 336 Where 
no charge of waste or mismanagement had been 
proved the mere desire of the relatives of the 
minor is not a sufficirnt reason for depnving 
the widowed mother of her recognized claim to 
be Ihe guardian ofher minor child s property 
68 1 C 474 The appointment of the minors 
paternal aunt as guardian it proper, when it u 
proved that the mother is living m open adul 
tcry and has borne children of such connection 
>3 I C 938 An uncle should not be preferr^ 
specially when he u separate and was not on 
good terms with the minor’s father during his 
lifetime 19 1C 438 The fact that one seeks 
the assistance of her relatives m the manage 
ment of the property is not objectionable 19 
I C 438 The Guardians and Wards Act con- 
templates only the appointment of an individual 
as guardian The appointment of a Satiety or its 
Srmtofy as such as guardian is invalid The 
Secretary may however be appointed m lus 
individual capaaty 35 CWN 158=1931 C 
563 Set also 58 C 15=19300 397 It is 

against intenUon of the Act that any one residing 
ont of British India should be appointed guar 
dian of the person of a tmnor, as the Court 
cannot exercise its proper control over such a 
guardian (aa MLJ 68, Foil ) 54 M 758= 

1931 M 478 60 MLJ 615 See also 1940 
Pesh 14 18 Lah 436=1937 Lah 797 
Interfbrencz with Legal Rights or 
Guardianship — A Court can both in equity 
and under the Act interfere With the legal 
rights of guardianship of the parents 41 I C 
571 = 11 SLR 17 The welfare of the 
children should primarily be considered The 
Court should ascertain what would be for the 
welfare of the minors whether any of them was 
sufficiently advanced to make an intelligent 
preference, what means were at the dispos^ of 
such parents to provide for them in future, and 
whether the father would under altered circum- 
(tances be able to provide a fit home for hi4 
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(i) declaring a person to be such a guardian, 
the Court may make an order accordingly. n 


NOTES 

children 41 I C 571 If the father ii not 
able to provide a fit home, he should be held 
to be not fit to be the guardian The provi- 
sions of the Act are m no way limited by the 
English paactice £nglish decision: cannot be 
comtdered to have any authority in India when 
dealing with a conflict behveen Hinduism and 
Islam Change of religion by itself does not 
necessarily render a father unfit to be the 
guardian of his minor children 41 I C 571 
Whether the general rule that a child should 
follow the religion of the father could apply 
Without qualification to a case where the reli 
gion has been newly adopted by the father and is 
not that in which the child was born or 
reared 41 I C 571 

Effect of Order — An order appointing a 
guardian is final (subject to any other order 
passed m appeal) even if it was made under a 
misapprehension of the case 52 I C 831 = 73 
PR rgig Appointment of guardian of 
person and property of a minor under the Act 
means removal of natural guardian 50 1 C 
580, 42 I C 503“6 LW 760 When a 
guardian « appointed by Court for minor’s 
property no other person, not even the de facto 
guardian, can legally bind the minor’s estate 
37 M 38 «s2iMLJ 1077-12 I C 568 
Ancbstrai. Property —No guardian can be 
appointed in respect of a Hindu minor’s 
undivided ancestral property 46 I C 815 [25 
A 407 (PC), Foil i Set atio 140 IC tg8= 
19320 730 But s« airo 59 C 570 — 138 I C 
739=1932 C 502 and cases cited therein (High 
Court can appoint such guardian under powers 
conferred by Letters Patent) See also 1933 M 
WN 1293,36 GWN 769 = 1932 Cal 730 
(Guardian can be appoint^ only when the 
minor who » a member of joint Hindu fanuly 
governed by Mttakshara law is shown to have 
separate property of his own) 

Trust Property — No guardian in respect of 
trust properties can be appointed under S 7 
nor can sanction be granted under S 29 to sell 
the properties Such a sale is invalid 23 M 
LJ 267=42X0 273 A right to a portion of 
the income of the trust properties docs not vest 
the properties in the beneficiary so as to attract 
the provisions of Ss 7 and 29 of the Act 23 
MLJ 267 ' 

Security — A conditional order “that upon 
petitioner furnishing secunty he is appointed 
guardian of minor s property” vs ultra cir« and 
badfliim/io 49 M 809=1927 M 36=51 M 
L.J 726 (F B ) (30 M L J 508, FoU ; 40 M 
775“37 1 C O92, Overruled) But see 1930 
L. 497, centra The practice of issuing suspen- 
sory orden of guardianship deprecated 49 M 
809 The Act does not require two orden, i>»c , 
Intenm order of approval and a ' final order ’ of 
appointment of the guardian of property nor 
does It postpone the appointment till security 
is furnished 30 M L.J 508=34 IC 432 
But see 1930 L. 497 B ) etnira [Set also 
Notes under S 10, wra] An order appointing 
a person guardian of the property of a minor, 
COtvd tional on hU fumuhing secunty, is not void 


ah i/iitio S 7 of the Act, which empowers the 
Court to make an order appointing a guardian 
of the person or property of the minor js com- 
prehensive in Its terms and does not lay down, 
expressly or by necessary implication, that the 
Court cannot impose a condition of this kind, 
m cases where it thinks fit to do so S 31 (<*) 
u not exhaustive as to the powers of the Court 
to demand security It obviously confers on the 
Court powers which are additional and not 
exclusue It deals with the obligations of a 
guardian of property, who has already been 
appointed as such, and etnF>owcrs the Court to 
require him to furmsh secunty if and when, 
subsequent to his appomtnient, it becomes 
necessary to do so It does not iQ 2“/ 
manner control or qualify S 7 under which 
the Court has full power to make the af^ 
poiniment on such terms and subject to such 
conditions as it, in its discretion, consmeis 
conducive to the welfare of the minor *93° 
L 497 (F B ) A guardian to the property oi 
a minor was appointed on condition oftnr 
lushing secunty in 1902 The guardian furm 
shed secunty in 1909 Ideld, that the appotn * 
ment of the guardian took effect from I9°9. 
1930 L 497 (F B ) In case of a conditio**" 
order of appointment of a guardian, the Wtt0‘ 
natural guardian’s acts done in good faith pno 
to the furnishmg of secunty by the 
appointed are vabd 40 M 775“’37l®f“5 
An order of appointment of a 8***^'**®*' 
petty of an infant on condition that he 
shes secunty 1$ an order under S 7 {«) ***~ . , 
under S 34 and is appealable under S 47 Iv 


Practice and Procedure- — r- . s 
under S 7 arc summary 65 I C 888= *3 
LR 175 Section contemplates only ® 
maty inquiry followed by an order for 
welfare of the minor 40 B 5l3“35f p 'J. 
When a minor 1$ to attain majonty shortly ^ 
Courts cannot prolong the age of 
appointing a guardian under S 7 3^ 

==7 MLJ 3 '>= 4 > I A 3.4 
1939 Lah 221=41 PLR 54a Ss 7 
do not necMsanly require that when i,ca 
ings have been instituted on a Prop®*". 
tion, application should be taken from the 
whom the Court appoints, though certainly ^ 
practice it u more usual to take one 73 * 
256 But ses oho 117 IC 901, *933 L 
38 c 226, 1931 L 212 A Court 
with an application under the Act shouio 
dispose of the matter in the atwerce os 
applicat by making an order in favour o ^ 
opponent as though the absent pcison wff' 
defaulter m a civil suit 19 A L.J 489=63 ^ 

567 In determining whether a j-ni 

minor the Court should take an 
view of Its own and not adopt a finding m 
civtlsuit that that person is a minor *9 
J 489=63 I C 567 In a** of 

appointment of a guardian for the ^ 

a minor, it must be shown that the mi 
some property, as without that “*** wfof 
foundation for the application An cn^iury ^ 
such purpose is, no doubt, not meant t 
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(2) An order under llm Kcction ihnll imply the remoN.s! of .snj gunrdian 
vho has not been appomied b) \\iH or other instrument or appointed or declared 
b) the Court 

(3) \Micrc a guardian Ins been appointed by uill or other instrument or 
appointed or declared bj the Court, an order under this section appointing or 
dedanng another person to be guardian in lus stead shall not be made until the 
pouxrs of the guardian appointed or declared as aforesaid ha\e ceased under the 
proaisions of tins Act 


NOTTS 

lengthy »nd rlabor»le one, but there mutt be 
•ome bani for finding thit there n tome pro* 
petty at all lo^o Lah g — 41 P L.R 6^8 
Vlien an application it made on the footing 
and vaih the claim that the minor 11 eniiiled to 
separate property > the Court ihould appoint a 
proper penon as guardian ef his propeny leas* 
ing It lo the guaidian to institute suits lor the 
rectn-ery of the property claimed 40 P 5I3“ 
35 I C. 16a 16 Born L.R 343 

^^AlA not AtPUCATtot — \\‘here no guar 
dian for the person or property of a minor was 
necestar), and a master insiigated his serxant 
vho s^as the grandfather of the minor to make 
an application for appointing himself as the 
piaraian, so that the minor may be mamed to 
his ion. It was held that it Vias not a tana fiJt 
judiaal proceeding and orders made thereon 
were sshoUy viuhoutiurudiction 13CLJ 142 
^l6C.kS N 444 

TEfTAaiwAav Gvamiian— C u (3) —Under 
Ihodu Law. a man cannot appoint a tescamen 
tary guardian for his minor nephew ta I 
C.4S3a>990 r U R igii Icisonly where 
there SI a wntten will appointing a guardian 
that a teatamentary guard an standi m (he way 
of the appointment of a statutory guardian by 
the Court i6L.\V 415-1922 M 70 (») Su 
ebe 40 M C72— 34 I C 766-30 MLJ 504 
In an application for (he appointment of a 
guardian of a minor, the Court has jurisdiction 
and is bound to consider the fact Uiat there is 
a will although no probate had been granted in 
respect of the same 42 C 953=2810 972 = 
= 190 WN 513 Where there is a testamen 
tary guardian for a minor an order appointing 
another person to be his guardian shall not be 
made unless the Court has ordered under S 39 
orS 41, the removal of the testamentary guar 
dian 29BomL.R 1577 Stt also 100 I C 738= 
28 F L.R. 127 If the validity of the Will IS in 
uestion, it is discretionary with the Court so 
efer decision of guardianship until the question 
of probate has been determined 29 Bom L R 
*577 {*711 560 , 16 M 380,298 832, Ref) 

European British subject— Whether mother can 
be preferred to testamentary guardian 31 C 
WN 394=101 IC 609=1927 C 389 An 
application by a person, who has been appoint 
ed guardian of a minor under a will, to be 
appointed as a guardian can be enterlained, 
even though he has not obtained probate of She 
will It IS not incumbent on him (o take out 
probate as a condition precedent to his obtain 
mg a certificate of guardianship 1936 ALJ 
331 = 1936 A 368 

Appointment of guardian — DiscauETiON— 
Interference in appeal — ^VTierc a guardian 
for a nunor is appoin cd by a single Judge In ex- 
erase of hu discretion, though an appeal is 


competent from his order, the fact that the 
making of the order 11 a matter of discretion is a 
rood ground for refusing 10 exercise the appel* 
late junsdiclion unlas the appellant succeed m 
establislimg a strong case, sucli as would justify 
interference in appeal (71 I C. 824 and 2i M 
L.J t, Rel on) 14 Lah 804=19331^881. 

Appointment of Guardian — Resiorso out 
OF JuanoienoN —There is nothing in the 
Guardians and kV ards Act which debars a Court 
from apnoinimg a guardian who is not residing 
wiihin the junsdicuon of the Court to which an 
applicauon is m.de Under S 7 a Court will 
appoint a guardian wheneser il is sausfied, that 
it IS for the w clfaee of the minor that an order 
should be made S 39 Cl (A) does not imply 
that a person applying for appomtment roust be 
residing within ilie jurisdiciion of Ihe Court lo 
which the application is made ^VTiat Cl (A) 
means IS that m certain cases ceasing to hse 
within (he jurisdicuon of the Court which made 
the order of appomtment may be ground for the 
removal of the guardian from hti office and no 
more The only duty cast on the Court under 
the Act IS to appoint the best penon to act as 
guardian regardless of his place of residence 
*933 ALJ I333-I933 A 780=56 A so 

Interlocutorv order— Repusal op appuca* 
TION TO BE APPOINTED CuARDtAN— APPEAL — 
An interlocutory order passed at an intermedi* 
ale stage of the proceedings refusing the apph 
CaUon of a party to be appointed guardian of a 
minors property as being unfit, the proceed 
mgs being kept pending is not a final order 
within thcpurview of S 7 (i) or S 47 (a) so 
as (o be appealable 38 C W N 1083 Set alto 

*9341-323 . 

bcca 7 and 8 Third Party — ^Appucation 
POR APPOINTMENT OF GUARDIAN- MdjOR’s RIGHT 
TO FUND OKPuraD— Procedure — Where a penon 
with whom a certain fund was depiosited on 
behalf of a minor filed an application to Court 
under S 7 to appoint a guardian for the minor in 
respect of the said fund and the Court decided 
in the lace of oppiosiiion that the minor’s natural 
father should be appointed guardian with direc- 
tion for deposit of the amount in a Bank, the 
interest alone being payable to the guardian 
Htld, that onginal petition would be deemed to 
be under S 8 (A) of the Act and the Court hil 
power to appoint a guardian in spite of the 
demai of the minor’s right to the fund, and that 
the Court could order the investment of the 
amount in dispute but that it acted wrongly m 
directit^ payment of interest to the guardian, 
while the minor’s title to the fund was m dupute 
*934 M 496=66 ML.J 310 

Secs 7 and 12 — A Hindu father has the 
absolute right of appoinung by will the guardian 
of hss minor child, and the will so far as the 
appointment of the guardian u concerned 
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S. 10) The Guardians avo Waeps Act (Mil or 1S90). 


(s) If ihe .ipphcatjon is with rtspcct lo the pxnrditnship of Uic property 
of the minor, it mi) be mide either fo the Distnct Court hmng junsdiction in 
the place where the minor ordmtnK resides or to a Distnct Court htMng juns- 
diction in a pher where he hns nropert\ 

(3) If an ipplicition with respect to the guirdiamhip of the propertj of 
a minor is mde to a Distnct Court other thin tint ln\ inij jun'diction in the 
phee s\here the minor ordinmK resides, the Court mi) return the application 
if in ns opinion the application would l>c disposed of more jusU) or coniTnicnil) 
b) an) other Distnct Court Iniincjunsdiction 


to (1) If the ipplicaiion is not nnde b\ the Collector, it shill be bi petition 

« r » sicned ind \Tnfied m manner presenbed b\ the 

rem Cf ^ Procedure for the summ? and itH- 

fication of a plimt, and stitinc, so fir as cm be i*certiined, — 


NOTES 

la the dntnet in which iSe applickti >n tt mkdr 
(36 A. sNa, D-u. Froml 18 LaV 4'6— S<S PL 
R fi40B|QS;Ljdi pi? Rmdenee it a m»ttrr 
of fact, nei of pTetunplion 34 IVim LR »s<i3 
“I03S Ljas The tact that a minor it found 
aetu^lv mitliic at a place at the time the app* 
licauon under the Act it made d'lei not deter- 
mine the juntdiction It mutt be prot-ed where 
the minor ordinanh midet, at required b\ S o 
(1) The mere fact that the tninort were taken 
to a place when the tnoiher went to wtit that 
place W'ould not make that place the place of 
ordinary midenee of (he minors. I L.R (toiol 
AIL sGo^ioio A.LJ 938^1040 All ito. K 
mother of minor chiUfen who wat Iwine in 
Fcforepore Dittnet filed an applicativi in that 
dutnet fir (Oiardianship of her children. The 
minoo were with ihe father »<ho wu Imne in 
Rohtak distnct The father obtained their 
custod) u a mult of a compromise with the 
mother in a criminal case The elder child waa 
bom in Rohtak distnct and the ^ouncer in 
Ferorepore HrU, that in the arcum'tances 
the minors must be taken to onlinanK reude m 
Rohtak duince and that therefore, the Ferore- 
port Court had no junsdiction to hear the 
applicauon 40 PL-R 708. Where a prt- 
wifc for the most part resided with her parenu 
in one distnct and onl> occasional^ \nth her 
husband who was a resident of another dumet. 
It IS the Court in the firmer distnct t? at haa 
junsdiction to entcfiain an application f>r 
appointment of a pianlian fir the jnrl 34 
Bom L.R 1893—1033 n 503 Amifuwi! Court 
other than the Diunct Ckuiri has nojun«diction 
lo entertain proceevlinci b> a father fir the 
custod) of his minor child A aim will not lie 
for the purpose in the Cnil Court 43 M 847— 
57 M L. I 93-51 1C.3<W (Ilk) A Dstnet 
Osurt, the umwiictwin ot wl uh i« at tUfined 
under the Guarvlians aiwl Wards Act has no 
inherent power* as are n it e*pTe»l> eunferred 
upon It bi the Act I9t t C. tW— 1031 11.43 
A suit b) a father fir ciutiib oT hi* child u 
maintainable espe<ull> a* it 1 teit»e«l> exisit 
under the Guanhans and Watil* Aet 44 I C. 
753-10 BurLT iTS. «S I tX Ttsl-I 

BurUT lfi3, 15? I C. 941 B it m 31 M 
807 (PC.K 49 \i «*4:-37 ''I U1 'W 
Secs 9(1) andiS— tn ooler mn^tve the 
Court junslietion f't l'un'‘'sct 'if aj p.iinrment 
of guardian under b 9(1) an* r'M'unvwei *if 
passing order under N SJt ihc nun y mn*t ha 


cfdtftartli mident within the local lintiti of the 
Court'i junsdiction 1Q Bom L.R 103—1037 
Ik 158—1 LR (IQ37) Bom 348. 

Sec 9 (3) — The w'ords ‘ordiaanle resides** 
mean more than a temporary residence ei-ea 
thouch the period of auen temporary residence 
mat be considerable 53 P LR 1903 Stt tlt» 
3S M fio?- 34 I C. 800 (P C), 1033 B. 598— 
14 Bom L.R. 1803 Itt detrrmimre the juris- 
dicixm of the CLwirt the t^uespon of dosu&e u 
relevant firftsinc iheordlnaTy rcaidence of the 
minor 34 B. isi -4 1 C. s6: cist B Bur 

LT 73- 80 1C. Coo. 

See 10— Where the name of a third part) 
was suegested b\ the couiael for the objector 
and con*nitrd to b> the counsel for the peobea- 
er and the Court aceordmcl) appeaated him u 
a guardian, the fart that ihrie was do proper 
a^icabon under 8 10 be the third parti to ^ 
appoinrrd as guardian doa not ini-ahdate the 
appointment. 34PL.R 17— 1033 I. Ko. A 
suit iOt /urttr 11 net the focra of procedure prea- 
cTtbed b) 8 10 for proceedings touchiac the 
cuardiamhip of infants. Stt 38 M 807 (P C.) 
Illness of a child »n the custod) of the adoptiit 
father IS no reason to make over the diBd to 
4he natural father 10-3 L. s-6. Applieauoa 
sTaunc ace and date of barth ofminir ssnaevt- 
dence to proie ace of minor 4 1 C. *44 As to 
a cwidUKinal order of appoinmenl of guardian 
and the effect of such otucr, trt Kijo M SQ and 
cases referred to iherean Oi ibis atenia, m 

cIws%C.W.N 457-7 IC. ;y>3 49\LSo9, 
1030 L 497 and other raws cited under S 7, 
b 1 0.645— 74 r LR tgto, t AXrJ Sr, 
chA 504 1005 A W.N 104 

IxunoTCTtciN Avo Psociovsn. — Tbcvtb a 
lodsrts not authinsed b) law ro appeuat a 
cuaidian in the absence w an appiicatjin fir 
such appoinmieni, once an appJicaooa si £1-d 
under b to of the Act, the jumdictson ot the 
Judge comes inti pla), and it a ejea to him 
a* a tewiUof the eoquin, m app.ii*it a prwem 
other than the applicant as guard.asu rco<J».=hd 
such persmha* intimated ha wnE nerr** toai 
as ciianhan N 1 d mbi « wc«uli mice in 
ronfinwit) with law that such wTlI'nj'nr* n 
ewvnwwucatevl ti the Crtsrt la the Jem ti, an 
ar^icai»'« tn amirdance withN lh But the 
ar^cc ef meh appli-aa-n b* the 
ss n> b*f t^' the junudjcam llie ’Court 
app^wnt hiev 1954 AT-J ^«-l<34 
’Csrahe 144 I C. = 

SeCA. It). U»=(! 37 ,X- 
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(a) the name, sex, religion, date of birth and ordinary residence of the 
minor , i 

(i) where the minor is a female, whether she is married, and, if so, the 
name and age of her husband , 

(c) the nature, situation and approximate value of the property, if any, of 
the minor , 

(d) the name and residence of the person having the custody or possession 
of the person or property of the minor , 

{e\ what near relations the minor has, and where they reside , 

(/) whether a guardian of the person or propertj, or both, of the minor 
has been appointed by any person entitled or claiming to be entitled by the law 
to which the minor is subject to make such an appointment , 

(^) whether an application has at any time been made to the Court or to 
any other Court with respect to the guardianship of the person or property, or 
both, of the minor, and, if so, when, to what Court and with what result , 

(h) whether the application is for the appointment or declaration of a 
guardian of the person of the minor, or of his property, or of both , 

(t) where the application is to appoint a guardian, the qualifications of the 
proposed guardian , 

(j) where the application is to declare a person to be guardian, the grounds 
on ^vhlch that person claims , 

(A) the causes which have led to the making of the application , and 
(1) such other particulars, if any, as may be prescribed or as the nature 
of the application renders it necessary to state 

(a) If the application is made by the Collector, it shall be by letter addressed 
to the Court and fonvarded by post or m such other manner as may be found 
convenient, and shall state as far as possible the particulars mentioned in sub 
section (i) 

(3) The application must be accompanied by a declaration of the willing 
ness of the proposed guardian to act and the declaration must be signed by him 
and attested by at least two witnesses 

It (:) If the Court is satisfied that there is ground for proceeding on the 
_ , application, it shall fix a day for the hearing thereof, 

Proc^ure on admission of ^ ^ Cause notice of the application and of the date 
fixed for the heanng — 

(a) to be served m the manner directed in the Code of Civil Procedure 

on — 

(I) the parents of the minor if they arc residing in British India, 

(II) the person, if any, named in the petition or letter as having the custody 
or possession of the person or property of the minor, 

(ill) the person proposed in the application or letter to be appointed or 
declared guardian, unless that person is himself the applicant, and 

NOTES » technical one and cannot be given effect to 

OP HON APPLiCAVT— JrajsD/CTJOV — ^Thc absence *934 ALJ 652 = 1934 A 849 
of an application by the person appointed as Sec 11 Object and scope of — The object 
guardian is not a ground wh ch invalidates hw of S ti is to give an opportunity to all the 
appointment Once an application is made in persons interested in the minorofbeing heM 
accordance wuh the provisions of S to of the before an order appointing a guardian is passed 
Act for the appointment of a guardian for a 1934 A L J 652=1934 A 843 
m nor, and notices sent to the nterested per Appeal — A person who js not made a P*”/ 
sons under S ji and such persons avail them man application under S 10 but to whom 
selves of the opportunity and appear m Court note* ought to have been given under S M 
and adduce evidence m the enquiry the Court («) as a person interested in the result of the 
can appoint as guard an any person wluch it application cannot under S 47 W 6'^ 
thinks best in accordance with S jy of the Act appeal from the order passed on the applica 
In the absence of a def nitc provis on in the ton 27lCi2i = i 80 C 65 

Act that the Court has no jurndict on to ap- TviDENct — In an applicat on for appointment 

^>nt a person s\ho has not applied under ofguardian Court should give applicant an 
0 to the objection on that ground u at best 
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(i\) an) othrr pmon m uhnnit m ihf opinion of ilic Court, upcnal notice 
of th'’ applicition rhoulcl Ik* pl^Tn , ond 

(^) to Iv po^trtl on wmr cnnipicuout nirt of t!ic court liousr, nnd of the 
miid<’nre of the minor, ind otlimnv: ptililitfird in »ucJi minnrr ai the Court, 
luljoct to an) ruin midr li) the Hich Court under tin* Act, things fit 

(s) Tlir ProMnrjal Go\TTnment li) pcnenl or ipecnl order,* require 
ihnt, vhrn ^n) pirt of thr pmprrlx dercnlKtl in n petition under tection to, iul>- 
traion (i), II Imd ofvhirh n Court of Wonl* could iiiumc the supennfcndence, 
the Court ilnll nlvo cune i notice n« afomiid to Iw imTd on the Collector in 
uhovc diitnct the minor ordinanl) midn, nnd on c\rr) Collector in isliosc district 
an) portion of the land ii iituitr, and the Collector mi) cause the notice to be 
publiihed in an) minnrr be dermi fit 

No clnrce ihiU l>c midr b) the Court or the Collector for ijic serticc 
or publication of mi notice lervrd or pulihihrd under luls'Section (2) 

12 (1) Tlie Court mi) ihrect ihit the person, if in>, lining the custody 

of the minor ihiU prtMluce him or cause him to be 
Pem-n- lo tnaVr tnirTtoc^ prodiicrd nl Midi plicc md lime and licforc such 
lory order fir nrodurtion of ' • , ,,,/>.!_ 

minor and inifom protmirm pcTvin is It ippoinli mil mil mike sudi order for the 
of pmon and pror»TS> tempofirv custod) and proirction of the person Of 

pmpert) of the minor 11 it thinks proper 


irC RTF 

• For Imiance of fuch order, «r fVn Seal 
TL &0 V«J n V P Lilt of I,oeal R A 
0,Vol I 

SOTtS 

opportunity to let in evidence rrcardmg hi» 
aiintationi L ?«<>•• ioi 1 C.Ge^ 

StooHO ArruCATtov — UTiere a penon < 
applicauon lo be appointed as of a 

minor if rejected and there u no appeal from 
that order a subfequent application for the 
tame purpose by the fame person ii not com 
potent 1933 N 36 

See 12 — S ta by reason of the wording 
used ai well as by reason of Us location in the 
Statute only applies dunng the pendency of 
guardianship proceedings After guardian is 
apposftted. S« 15 do apply I C 

493 » 1 939 L. 487 Under S la (1) the Court 
has the power lo pass inlentn orders for the 
protection of the penon or property of a minor 
^us It can pass an order byvvay of injunction 
for the protection of a female minor against an 
unsuitable marriage Such an order should issue 
under O 39, R a (l) read vruh S 141, CP 
Code and d sobedience of the same is punisba 
hie under iub*R (3) of O 39 R 2 aoNl-R 
332 IVTiere dunng the pendency of an appli 
cation for being appointed guardian of the per 
son and property of a minor the petitioner appli 
ed for the appointment of a receiver to leR 
certain articles belonging to the minor and to 
apply the sale proceeds towards the payment of 
debts due from the minor s estate and (lie Crart 
ordered the same fuU, that the order appoint* 
ing a receiver was not ultra vtret of S la of the 
Act 34 OWN 192 = 1930 C 384 The re* 
cognura pnnciple u that a father is not only 
the natural guardian but has an inalienable 
nght to the custody of his minor son unless 
there are overwhelming circumstances to the 
contrary 49 A 332=101 IC 529 = 1927 A 
458 Court I power to put mutor m posseuioa 


of iruardiarn 37 A 5 > 5 - 9 I> I C. 41C St* 
24 f/ra H th Court has pmver lo male 
(nietlocuiory c^m itruing iniuneiion to stop 
the mimsge of ininen for the protection of 
their pmons and preperfv 06 JC. aa6 88 I 
C. 576“ 1024 L. 375 Diitrct Judge hii no 
peruer lo direct any party to proceedings to 
deposit in Court anv sum due to ininoT— Junt* 
dieton 34 IC 5i0 = i2 A L.J 7O9 Set aUt 
ft I C. 554 On an appi canon under S t9« 
the Court has power to direct payment ofthe 
minors money into Court or to appoint a 
receisTr of his property 36 B 20 = li I C. 
854=13 nonxI^R 487 St* alto 116 IC 842 = 
1930 N 119 1994 A C83 90 I C 611 = 1935 
489 Order so appoint ng receuer is one 
under C P Code O 40 R t and not under 
thu section 16 B ao M nor claiming -as 
ad^ed swv— V'vidwt denying adnptysn \!v 
possession of property— No junidiction in Court 
to order widow to fie inventory of deceased’s 
property and to fumuh leevnty iSVr 3 SLR 
53=9 IC 369 An order of a Court rejecting 
an application by a guardian for the custody of 
a minor on the ground that the proper course 
was to bnnga civil suit is not appealable, but 
can be revued 13 PR 1897 “nie custody of 
the Munsif under an order of the Court for 
the temporary custody and protect on of minor s 
property 11 the custody of the Court and is not 
contrary to S I2 {3) 10 PR 1O98 From 

the date of order appointing guardian of the 
nunor the latter becomes a ward of the Court 
and the Court could and should take action and 
assut the guardian 37 A 515=29 I C 416 
The person appointed to fake temporary posses* 
non of the property of the minor under S 12 
Is *e person who should be held responsible for 
making enquiries and decid ng whether pnmm 
foet* the property concerned belongs to 
minor or to some other person laying 
thereto 1941 A ML J 53 
Practice akd Frocepuu — diss 1 
4*5 
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If the minor is a female who ought not to be compelled to appear m 
Dubhc the direction under sub-section (i) for her production shall require her 
to be produced in accordance with the customs and manners of the country 
U) ‘Nothing in this section shall authorise — 

(fl) the Court to place a famale minor m the temporary custody of a pwson 
claiming to be her guardian on the ground of his being her husband, unless she is 
already in his custody with the consent of her parents, if any, or 

(b) any person to whom the temporary custody and protection ol me 
property of a minor is entrusted to dispossess othenvisc than by due course ot law 
any person in possession of any of the property 


On the day fixed for the hearing of the application, or as soon afterwards 
as may be, the Court shall hear such evidence as may 
Hearing evidence before ijg adduced in support of or in opposition to the 
making of order application 


14 (1) If proceedings for the appointment or declaration of a guardian 

of a minor arc taken in more Courts than one, each 
Simuhaneous proceedings in qJ- those Courts shall, on being appraised of the pro- 
different Courts ceedmgs m the other Court or Courts, stay the proceed- 

ings before itself 

(2) If the Courts arc both or all subordinate to the same High Court, they 
shall report the case to the High Court, and the High Court shall determine m 
which of the Courts the proceedings with respect to the appointment or declaration 
of a guardian of the minor shall be had . 

(3) If* ^*ty other case m which proceedings are stayed under sub- 
section (1), the Courts shall report the case to, and be guided by such orders as 
they may receive from, their respective Provincial Governments ] 


LEG REF 
Subitituted by A O , 1937 

NOTES 

Secs 12 and 25 Appucabiltty— Appucation 
BY APPOINTBD CUARDIAN FOR CUSTOOV OF MINOR 
— ^The Court can entertam an application by a 
guardian appointed by it for the custody of the 
minor under the provisions of S$ 12 and 25 
So long as the custody of a minor is not actually 
made over to the guardian appointed by Court, 
the proceeding for the appointment of the 
guardian does not terminate and the applica- 
bility of S 12 IS not barred There ts another 
Viay of looking at the matter A minor who 11 
not delivered to the guardian after he has been 
appointed by a competent Court can be treated 
as having left or been removed from the custody 
of the guardian under S 25 (i) of the Act 

I L.R (1938) ^ 3 * 8 = >938 Lah 313 

The Court has jurisdiction to entertain an 
application by a guardian appointed by if for 
the custody of the minor although the minor 
has been ierno\ed out of its jurisdiction To 
place a restricted meaning on the words “for 
the time being ordinarily resides in S 4 (5) 
( 4 ) (11) so as to interpret them lo mean where 
the minor actually is at the lime of the appli- 
cation would be tantamount to rendering nuga 
tory all the provisions of the Act and to making 
the law helpless against the machinations of 
recalcitrant persons who do not propose to part 
with the minor In favour of the appoinled 
guard »n I L.R (1938) La^* 3*8-1938 Lah 

’ iees l2tnd4JandC P Code, O 39 . 


DtSTWCTION IN THE POWERS EXERCISASLS UNDER 
—There is a difference between a Court issuitg 
an injunction under O 39, C P Code * 
Court exercising similar powers under the 
Guardians and Wards Act in the interests of the 
minor Ss la and 43 of the latter Act enable 
the Court to pass orders suo molu unlike O 3'i 
R 2, C, P Code and it can tuo motu deal with 
disobedience of its orders 1B9 I C 8i3=t94° 
NLJ 157=1940 Nag 203 

Sec 13 — TTie procedure under S 13 ** 
intended to be summary 44 I 0 976“ ‘34 ” 
WR 1917, 105 I C 616 Ste also 83 IC 320 
= 1925 N. 233 89 I C 865, 26 P L.R 164, 
1926 L 117 An order made without proper 
inquiry is bad and ought to be set aside 15 
JC 195=71 PWR 1912 Stt aUo 63 PL 
R. 1917=44X0 976 Onthis secuon, 

23 B ^8, 15 I C 195, 27 I C 121 4 1 C W3, 
17 B 360 Ss 13 and 17 are wide enough to 
cover an enquiry into any of the matters which 
can legitimately form the subject of opposition to 
the grant of a certificate of guardianship to a 
particular individual 27 I C. i2i = i80C 00 
Set eho 105 I C 6t6 Whether preliminary 
enquiry as 10 whether the mmor ts possessed 01 
property is not necessary before action is taken 
under the section f«99 IC 222 = 1927 O oO 

Sec 14 (2) ResidENCR OF MINOR NOT DETRR- 

MiNAacF— JURnoicnoN of — W here the 
ordinarily resided cannot be found out as^tn 
parties claim that the minors resided with them, 
the matter should be heard by the Court where 
It IS alleged the rrunori have property 1934 
L.208 
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15 (1) If ih** !o ^^}udl the minor ii julycct admits of his ^a^nng two or 

more joint guardian* of hi* peraon or property, of 
ArpTirtm^t fif d-rUmtion the Court tna\, if it ihinVs fit, appoint or declare 

cr,^TT.l 

(a) On the death of a father, l>ring an I'urope.an Hritiih subject, saho ha»i< 
Iij' *Wn Of other instniment to talc cfTrci on In'* death, appointed a guardian of 
hi* minor child, the Court wav appoint the mother to l>c guardian of the child 
jointly ^^^th the ginrdnn appointnl by the father. 

(a) On the death of a mother Ving an European Hritidi subject, viho 
during the incaparity of the father of her minor cJiild ha*, hy will or other instru- 
ment to talc efirci on her death, appointed a guardian of the child, the Court 
may, if the fiither liecnmei capable of actimr, appoint him to Iw sole guardian 
of the child or guardian of the child jointly s\ith the guardian appointed by the 
mother, as it ihinls fiL 

(4) Separate guardian* may lie appointed or declared of the person and 
of the property of a minor. 

(5) Ifa minor has sexxral propertir*, the Court may, if it thinVs fit, appoint 
or declare a separate guardi.iri for any one or more of the properties. 


iG. If the Court appoints or drclarri a guanliin for any property situate' 
liesond the loc-n! limn* of its jurisdiction, the Court 
basing jurisdiction in the place where the property' 
IS situate sh.ill, on production of a certified copy of 
the order appointing or declaring the guardian, accept 
him as duly appointed or declared and give efTcct to the order 


Appoinfmrni or detliraiirtn 
©f fTuirdian for propen> l>r- 
^•ond jun*dirtion of ine Court 


17. (1) In appointing or declanng the guardian ofa minor, the Court shall, 
suliject to the prosisions of this section, be guided by 
Mitim to be fomidemd consistently with the law to whidx the minor is* 

subject, appean In the circumstances to be for the 
welfare of the minor. 


by the Court m appointinir 
^srdian. 


NOTES. 

Sec. 15.— A Kinrtu moiher who remsrrirt 
lotn her natursi right to be a preferential 
f(uard<an of the penon of her mmor children. 
She can howewr be appointed guardian bv 
the Court. 48 I C 73. Ibere i] nothing m 
the Hindu Law which preventi the Court from 
appointing more persons than one as guardian 
of the person of a minor. 4B 1 C. 75 Si* aim 
19270 389=101 I.C 609 The Court, when 
it appoints a person as the guardian of a minor’s 
person, should put the person appointed as 
guasdian in a position to support the minor 
1930 A. 255 (a) Where properly is not large 
and the C^urt has appointed separate guardians 
of persons of the minors, and the appointment 
of as many guardians of property as that of 
persons would lead to waste, property may be 
left in the hands of one of lu^ guardians 
1930 A 255 (a) 

Sec. 15 (2) —Among European British 
subjects whether mother can be preferred to 
testamentary guardian, K# 31CWN 394=101 
I C. 609=1927 C. 389 As to appointment of 
joint guardians, tee tbtd, 48 I C 75 

Sec. 16 — l\'herc a person had been ap- 
pointed under the Act as guardian of the pro- 
perty and penon of a minor, he becomes the 
guaralan of the property of the minor, in 
whichever dutnet or districts the property may 
be situated. The efTect of the appointment is 
that he becomes the certificated guardian for all 
purpioses until he is discharged and cannot lay 
C. C. If.— 354 


■side his Status as such and px»e as ■ natural 
guardian, a A L.J 4C0 The section is directory 
and does nol in any way affect or prejudice llie 
status of a rerlificated guardian when appointed 
generally over the property of a minor a A L.J. 
460 Under sec 3 t minor, of whose penon or 
prupieriy a guardian has been appointed by any 
Court of justice, shall be deemed to have attained 
his majority when be has completed his age of 
2t yean and not before Such a minor can be 
major in one district and a minor m another. 

2 A L J 4^ Decree for the spcofic per- 
formance of a contract of sale made by a 
guardian of minor's property should not be 
decreed except on proof of certain benefit to 
minor 45 I C 19a. ’ 

See 17 {■?« obo Notes under sec 7]: 
Scope of Sectio*! — The words of sec 19 so 
far from being subject to the provisions of 
sec. 17 expresslyovernde them I9NLR.45= 
1923 N 199 (38 M 807, Foil). See aba 47 
1C 817=12 SLR 14; 32 Bom L.R. 386= 
1930 B. 239=54 B. 560, 54 A. 128 = 137 f G- 
219=1932 A. 215 , 1942 O.W N. (B R ) 22 

JURISDICTION —When an application is made 
for the appiointment of a guardian for a minor 
and notices are issued to all persons interested ' 
in the minor, all the interested partiea have 
sui oppjortunity of putting their case before the 
Court, and actually appear before the Court 
and adduce all the evidence that they have, the 
Court has jurisdiction under sec. 17 to appMint 
such pienon as it thinks should be appointed, j 
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(2) In considenng what will be for the welfare of the minor, the Court 
shall have regard to the age, sex and religion of the minor, the character and 
capacity of the proposed guardian and his nearness of km to the minor, the wishes, 
if any, of a deceased parent, and any existing or previous relations of the proposed 
gpardian with the minor or his property 

NOTES to subordinate the law to which the minor i5 

The fact that the person so appointed has not subject to the considerations of what will be 
himsclffiled an application under sec looftbe for the minor’s welfare 1938 ALJ 982=1939 
Act does not deprive the Court of its junsdic All I5=ILR (1938) All 963 Personal law of 
tion to appoint him 149 IC 708=1934 ALJ the minor can be disregarded if the minor’s 
652=1934 A 849 Stt also 1934 L 208 welfare leaves no alternative 28 O C 172= 

CoNsmERATiONs TOR THE CouRT— PERSONS IC 624=1925 O 623 Selection of 

ENTITLED TO BE GUARDIANS — ^Thc Welfare of guardian cannot be referred to arbitration 
the minor is the paramount consideration in an * 12 I C 451 A boy aged 14 years and a girl 
application for the appointment of a guardian aged 16 years, are old enough to form an in 
for the penon of a minor though the rights of telligcnt preference, such preference is strongly 
guardianship under the minor’s personal law entitled to consideration under sec 17 (3) 12 

must also he considered, hut the qualification NLR 35=^2 I C 977 As to consulting the 
or otherwise of the proposed guardian is only wish of the minor, see also 134 I C 596= 
secondary to that of the minor’s welfare 22 193* O 326 Being litigious ii in itself no 

MLT 68=13 IC 16 Seealsos^lCL 453— disqualification for guardianship 8710903= 

22 MLT 347 . 4 P 109=1925 P 444 , 1923 O 398 The circumstances that the 

13 CL T 73 'i When a minor girl is living mother of the minor girl has been forced to 
and has been living with her mother’s sister ever leave the house of the person claiming guardian* 
since her mother’s death when she was an infant jhip that there has been litigation between them, 
and now when she ts of mamareabk age it is that the person claiming guardianship is the 
not in the interests of the tn nor that her custody legal hetr of the minor girl and that the minor 
should he given to her father 170X0 59*= girlwishes to remainsvith the person who helped 
1937 Lah 481 Under the Act a Court in her mother and for whom she has life long 
appointing a guardian or declaring a guardian affection make it desirable that girl should 
of the minor is guided first by the provisions remain in the custody of the person with 

of sec 17 of the Act and secondly by what whom she has so long stayed 1929 A 857 

appears to be the welfare of the minor consis jg precludes from appointing luiy one 

tentlyvnth the law to which the minor is other than the father of the minor as guar* 
subject By placing the provisions of thesection dian of the minor unless the minor’s father is 
above the law to which the minor is subicet found to be unfit to he guardian of the minor’s 
the Act makes It open to the Court to consider person 19 NLR 45—1923 N 199 But see 
other matters as well as the personal law even also 1 C 308— 1925 L 250 1925 O 282 
if they are opposed to that law Thus the Qy ic 1024=1925 O 421 86 IC 957- 

Court may consider the opinion of the minor, 1925 m ,085 The sister of the minor applied 
whatever it may be if he be old enough to to be appointed guardian of his penon and 
form an intelligent preference and m consider- property The minor who was aged 14 opposed 
ing what is for the welfare of the minor the this and it appeared that, after her appoint 
Court must have regard to his age, ser and ment the minor attempted to commit suicide 
religion and any eaisimg or previous relations It did not, however appear that his conduct 

of the proposed guardian with the minor or his viras due to ill treatment by the suler There 

property 7 OWN 930=1930 O 47 i ** being no other relatives the Court revoked the 
also 1936 Pesh 207 162 I C 632=1036 R ®3 order of appointment and directed the Soaety 

Matters to be considered by tbr Court in for Protection of Children in India to visit the 
appointing a guardian under this section nc , boy at his sister s house The Soaety, however, 
the legal right to be appointed a guardian the was not appointed guardians Held, (r) that 
preference of the minors and the exi'lmg it was necessary to have a guardian appointed 
previous relationship are very minor comidera for the person of the minor, (2) that under the 
tions as compared with the main question, what circumstancei of the caie the sister was the 
order would be for the welfare of the minor only proper person to be appainted guardian 

9 BomL.R 923=32 B 50 The interest well the Soaety being authorised at the same time 

being and happiness of the minor ought to be the to visit the boy and look after his interests in 
main and paramount consideration for the Court consultation with the guardian 56 C t 5 =* 
m selecting the guardian of the penon of a 1930 c 397 The Distnet Court is justified in 
minor 9 Bom,L.R 923=32 B 50 Set also luperseding a guardian who docs not furnish 
13 OC 140=6 I C loot 192 PLR 1913=19 security within the fixed lime 192 PLR 
I C 609 33 A 222=0 I C 781,261c 300, 1913=19 IC 609 Discretion under the 

igsGPcsh 207 Consistently wiih the welfare of section u very wide — No interference by High 
the minor the Court should also have regard to Court 13 O C 103=11 IC 340 If it thinks 
the wishes of the deceased parents of the minor k would be injurious to the minor to give 
and also to the minor’s wtslies when be is of efTrct to the fathers wishes it can interfere even 

years of dueretion 25 I C 112=18 CWN inhisbfelime 22 M L.J 247-13 IC 453 - 

' {^>8 (32 B 50 29 A 210, Foil ) The Guar- Father marrying a second wife— Not valid 
*B«ns and Wards Act doci not permit the Court ground of disqualification. 2O ML.J 442—29 
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NOTHS 

1 C 4 On tl r df^atb nf Mitxlw f*»hrr, 

vtftJ^T T*r rrmt'^r trU 

tir»ni Ilf pfrfrTTrd ir< < P ion-|f|J%r 

^41 Cw */tB C^^^ SjR 7 1C. »^4 

SfTplr I trT»r) i« rn c •fj'jiJ rica*i'»n t<^ ih^ 
•ppr>ifitmBrl rf » rroihf^ ki Rtjird «n it 
tmt 33 I C Otn-jo C^\ N fiT, TTib f.rt 
Or nv’tSrr of ■ Muf smTiidin nunnr »• 
d \Tirtr d ii rn proi*" 5 ru»rd an»b>p if 

»>ir M rffn™! fh»r»rlrr On I ( r/"*, Ltilrf 

<hr X!i} rrnirdjn 1 ji* » tnoil rr U diB'pwl frd 
from pu»n! in*? ip of hrr minor rinithtrr ulirrr 
ihc rr^ntmrt m man *»bn n not rrlatrd inihr 
minor vithm prr) ibnrd dnfrrrt S 17 dr^ 
not intrrfrTT %*»l! 1) i* rutf an S in ntth a ra»r 
thr patrma? cranHfjthrr of thr minor can 1*0 
appoirird jruardian rf thr f i r m i an ! rroprrty 
of thr minor 13?? 1C 140— tntJ u 403 
^hia minor fnr! mamrd to Sunni— Girl rrpudi 
atine mamai^ on altaimne majrnl)— l(u*t>arMl 
tvbrthrr a ft prraon to br tppomtrd ipianlian 
5 rr«} 5 lC.a 7 l in*6 O jai Tlir mrrr fart 
of unchaility 11 not mouch to drpn\-« a fiw tlirr 
of hrr npliucf rpianJiand ip "4 1 C M^ioaj 
N 305 Kr mamaRr of a minor < moihrr it no 
ditqualifiratian 40 IC 107 — 33 I’ \\ R io '7 
Stt ch» aC P L.R aS* R'Rht of (piardianthin 
—Compeiitjon brtwnrn ouirautrd mother ana 
patmial CTandfathmn eaiie— Hindu Law St* 

3 AL.J C63-80 A 333 UDR (iC^a 1896) 
Vol 11.418 The mere fact that an applicant 
u a paidanaihin lady tf no ground for refeciinc 
her claim to be appointed guardian of (he pro* 
perty of a minor igiJ N 033, tj CWN 
C76 Paternal unde ite 43 I C. 849 Paternal 
aunt./r< C7 P LK I<)t4 htep.mothef, w 13* 
10.398*1931 O 326 tO CUN 163—16 
1 C 900—17 C L.J 405 lliuband whofailed 
to getmtitution 11 not a good guardian 67 
IC EOa — 3 Lah L.J 293 That the ftnl avifcy 
wu not properly treated u not a ground for 
pretutning inat the children will not be pro* 
perly looked after 39 ^f 473— 443 
Tie legislature adusedly drawi a dminciion 
between the legal rights of husband and parents 
on the one side and those of the other near 
relations on the other 39 M 473 St* «fw OG 
IC 957— 1935 M 1085 Uhcre the applicant 
was a distant relation of the husband of a 
childless widow who was living happily with 
her father, held, that the father of the minor 
widow was her proper guardian 7 ALT 
1149 — QIC 785 (16 C 584 R) TTie pre 
sumplive heir to the property of a minor » not 
a suitable person to be appointed guardian of 
hu person as such a person stands to gam by 
the minor s death 44 MLJ 63=1933 M 
359 The desirability of having a very near 
relation like the elder sister appointed guardian 
of the property of a minor should not be over 
looked, where no adverse interest is for the 
present apparent or is made out by evidence 
before the Court In such a case the fumi^ing 
of security to the satisfaction of the C^rc 
would be ample protection of the minors 
interest 58 C 15—1930 C 397 Muham* 
madan Law — Guardianship for marriage 36 
IC 787 = 35 CLJ 551 UTiere a male child 
has been born and brought up in the faith of 
bis father, he should not be handed over to bis 


moil rr w! o list leA that faith and has thereby 
tteppM mill df the family In vrl tch she vrss 
matned with the certainty that the liny will be 
indurnl In leave therriigion of his falhee for 
the new rrl gmn of the mother kSTiere ■ minor 
ae«l 6 vTsrs s*ho has been I fought up In the 
'hiah rrl glnn rf his father till the latter died 
was claim'd by the mother, who had iinrt 
lierome converted to Chnstianity, as her ward 
field that In spile of the personal law, the 
Cmirt could ref ise the application of the mother 
for theru'tmly rf the child and place him under 
lie ptolfcijon of his paternal gtandfather 7 
OW\ 050=11)30 Oudh 471 A female 
rrlatinn rfa Mahnmedan minor who has under 
tl e Maliomedan Ijiw a preferential nghl to 
the cuiloly of the minor, can be appointed 
guaidian of the person of the minor unurr S 17 
if the wvlfare rf the minor would be belter 
vTvrtl iherrli^ alllmugh she hat married a 
prrw’n who it not relaltd lo the minor In the 
pfohdntfd de g rres Under tl e section the 
welfare of lie minor Is the primary considers* 
lion and even a tiranger may be appointed a 
guardian in pirferenre lo a relation if the 
Court considers that the Welfare of the minor 
dem-indt it Tl e section no doubt, also 
enjoins that the Court should wherever possible, 
make an appointment which is inenniistent with 
the persona) law to which the miner is tuhjecl. 
and that when the personal law defimtely for* 
bids the appointment of a certain person as 
guardian, turh person should not be appointed 
I L.R (»94») > Cal 419-45C.WN 515 
CoMrcTmoN arTwirN iivsbano aho fat«*a 
orsrtvoR w*rr* — The language of the teetion 
©bnously implies that when any of the three 
enntingenaes mentioned m the sub-clauses exist, 
there is no authority in the Court to appoint 
or declare a guardian of the penon of the 
muiorat all that 11 to say, the junidiction of 
the Court conferred upon it by S 1 7 to appoint 
or declare a guardian 11 oustra where the case 
It covered by S 19 The section means not 
only that in the presence of the husband or 
the father no one else should be given prefer* 
ence, when cither of them is fit to be appom* 
ted the guardian but on its language it even 
ousts the jurisdiction of the Court altogether 
and prevents it from appointing even ihc 
husband or the father as the guardian when both 
of them are not unfit lo be the guardian The 
legislature did not intend to settle the competi* 
tion that may arise under the personal law 
governing the minor between the husband and 
the father of the minor 54 A 138=137 IC 
3ig=iq33A 315 Immorality IS not decisive to 
show that he is not fit to be guardian >0 
MysLJ 156 fnI]owing46A 706 

Reucion or Minor — A child in India must, 
under ordinary circumstances, be presumed to 
have h 1 father’s religion and his corres* 
ponding civil and soaal status, and it is there 
fore ordinarily the duty of a guardian to 
train his infant ward in such religion 32 I 
C 897=46 PWR 1916 fit '' R 77 (PC), 
foil ] Effect of change of rel gion on right 
of guardianship, ue 167 FLR 1901, 60 
PR. 1901 See also 13 OC. 140=6 I C loot 
The father of an infant is pnma/aete entitled to 
say in what religion his infant child should be 
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(a) In considering what will be for the welfare of the minor, the Court 
shall have regard to the age, sex and religion of the minor, the character and 
capacity of the proposed guardian and his nearness of kin to the minor, the wishes, 
if any, of a deceased parent, and any existing or previous relations of the proposed 
guardian with the minor or his property 


NOTES 

The fact that the person so appointed has not 
himself filed an application under sec loofthe 
Act does not depnve the Court of its junsdic 
tion to appoint him I4{) I G 7o8=i9‘i4ALj 
652=1934 A 849 Set also 1934 L 208 
CONSmERATIONS TOR THE CoURT — PERSONS 
ENTITLED TO BE GuARDiANS — ^Thc Welfare of 
the minor is the paramount consideration in an 
application for the appointment of a guardian 
for the person of a minor thouqh the rights of 
guardianship under the minor’s pertonal law 
must also be considered, but the qualification 
or otherwise of the proposed guardian 11 only 
secondary to that of the minor’s welfare 22 
MLT 68=13 I G ifi Set also I C. 453= 

22 MLT 247, 4 P 100—1925 P 444, 

13 CL T 73^ When a minor girl is living 
and has been hvine with her mother’s sister ever 
since her mother’s death when she was an infant 
and now when she is of mamaveable age, it is 
not m the interests of the minor that her custody 
should he given to her father 170 I C 592= 
1937 Lah 481 Under the Act a Court in 
appointing a guardian or declanng a guardian 
of the minor is guided first by the provisions 
of sec 17 of the Act and secondly by what 
appears to be the welfare of the minor consis 
tentlywith the law to which the minor is 
subject By placing the provisions of the section 
above the law to which the minor is subiect 
the Act inaltes it open to the Court to consider 
other matters as well as the personal law even 
if they are opposed to that law Thus the 
Court may consider the opinion of the minor 
whatever it may be if he be old enough to 
form an intelligent preference and in consider- 
ing what IS for the welfare of the minor the 
Court must have regard to his age sex and 
religion and any existing or previous relations 
of the proposed guardian with the minor or his 
property 7 OWN 950—10300 471 
also 1936 Pesh 207 162 I C 632 1036 R 63 
Matters to be considered by the Court in 
appointing a guardian under this sccIiod tnz . 
the legal right to be appointed a guardian the 
preference of the minors and the existing 
previous relationship are very minor considera 
tions as compared with the main question what 
order would be for the welfare of the niiror 
9 BomLR 923—328 50 The interest well- 
being and happiness of the minor ought to be the 
main and paramount consideration for the Court 
in selecting the guardian of the person of a 
minor 9 BomLR 923—32 B 50 Ste also 
13 OC 140— 6 IC 1001 192 PLR I9i3=t9 
I C 609 33 A 222=8 1 C 785 26 1 C 300 
1936 Pesh 207 Consistently with the welfare of 
the minor the Court should also have regard to 
the wishes of the deceased parents of the minor 
and also to the minor’s wishes when he is of 
years of discretion 25 IC 112=18 CWN 
1198 (32 B 50 29 A 210, Foil) The Guar- 
*“»ns and Wards Act does not permit the Court 


to subordinate the law to which the minor is 
>0 the considerations of what will be 
for the minor’s welfare 1938 ALJ 982=1939 
All 15=1 LR (1938) AIL 963 PersonaOawof 
the minor can be disregarded if the minor’s 
welfare leaves no alternative 28 O C 172= 
85 1C 624=1925 o 623 Selection of 
guardian cannot be rererred to arbitration 
ti2 I C 451 A boy aged 14 years and a girl 
aged t6 years, are old enough to form an m 
telligent preference, such preference u strongly 
entitled to consideration under sec 17 (3) 18 

NLR 35=32 I C 977 As to consulting the 
wish of the minor, see also 134 I C 59®= 
•93* O 386 Being litigious is in Itself no 
disqualification for guardianship 87 I C 903= 
1925 O 398 TTie circumstances that th* 
mother of the minor girl has been forced to 
leave the house of the person claiming guardian- 
ship that there has been litigation between them, 
that the person claiming guardianship is the 
legal heir of the minor girl and that the nnnor 
girl Wishes to remain with the person who helped 
her mother and for whom she has life long 
affection make it desirable that girl should 
remain in the custody of the person wth 
whom she has so long stayed 1929 A 857 
See J9 precludes from appointing any obc 
other than the father of the minor as 
dian of the minor unless the imnor’s father is 
found to be unfit to be guardian of the rmnors 
person 19 NLR 45-1923 N 199 
alsoS-i IC 308—1925 L 250 1925 0 282 
87 IC 1024-1925 O 42t, 86 1C 957- 
1925 M 1085 The sister of the minor appht“ 
to be appointed guardian of ha penon arm 
property The minor who was aged 14 oppose^ 
tha and it appeared that, after her appoint 
ment the minor attempted to commit suiade 
It did not however appear that his coquet 
was due to ill treatment by the sister 
being no other relatives the Court revoked the 
order of appointment and directed the Society 
for Protection of Children in India to visit the 
boy at his sister s house The Society, however, 
was not appointed guardians Held, (i) 
it was necessary to have a guardian appointed 
for the person of the minor, (2) that under me 
circumstances of the case the sister was the 
<mly proper person to be appamted guardian 
the Society being authorised at the same time 
to visit the boy and look after hts interests m 
consultation with the guardian 58 C 15^ 
1930 C 397 The District Court is justified in 
supeiseding a guardian who does not fumuti 
security Within the fixed tune 192 PLR 
*9*3=19 I G 609 Discretion under 
section is very wide — No interference by High 
Court 13 OC 103=11 IC 340 If It thinks 
It Would be injurious to the minor to give 
effect to the father s wishes it can interfere even 
in hss liTetime 22 M L J 247=13 IC 453-' 
Father marrying a second wife— Not valid 
grausd of disqualification 28 MLJ 442=29 
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IC 4 On Hr»th of HinJu 
vViftVi*^ Mtufal fall fT rrrrmntc iid<^i\T trla* 
tinni ahoiild lio prrfrrmf 4 P too— loJsP. 
444 Srf cite 45 C.>N.N 7 I C. #14 

^mp?f r ifrr»n I* nn citjxttMcttion ftx the 
»ppointm<TH of ■ tnothfT •« iptanlian f/ hor 
»oni 33 f C. otT-’ffo C.U N The fset 

lh»l l>to nv^thor of a Muhammadan minor »• 
di\Trrrrd iinopvimd lo rrf iv niardian'hip if 
ahc i» offood charartrr Pn Under 

the htihomedan !jw a mot) rr h di»<p>al fed 
from Ruanliamhip of her minor danchlrrvb^ 
ahe rr-mamca a man a«ho 11 not rrlaird tntho 
minor asithm prchibiird d<Trrfi. S 17 doo« 
rol intcrfrrr Wilh (hit rule and in mth a ra*< 
the paternal prandfaiher of (he minor can l>e 
appointed puardian of (he prraon and propertT 
of the minor 13Q I C. I4n«-int3 i- 40J 
Shia minor prl married lo Sunni— Girl rexnidi- 
atmi; mamai^e on aitainmg majent) — lluihand, 
athrther a fit pervm 10 br appotntM fpiatdian 
J>r 05 1 C. 271 , i<} 3G O jat The mere fact 
of unchatiity 11 not enmich to depnie a mother 
of her nphti of Ruardiamhip 74 1 C 53— 1*133 
N 305 Re marriage of a minor 1 mother it no 
diaquaiincaiian 40 ICio7.-33rU R io <7 
Set «Zio sG P L.R 231 Rijht of Kuardiantlnn 
— Compem on bel>scen euicajied mother and 
paternal crandfaihcr in cajte— Hindu Latt St* 

2 A.L.J CC3-2S A 233 UDR {iCos iCoC) 
Vol 11.418 The mere fact that an applicant 
u a paraanaihin Udy 11 no ground for rejecting 
her claim to be appointed guardian of the pro* 
perly of a minor 1312 N 233, 13 C\> N 
076 Palerrul uncle, jet 43 I C 843 Paternal 
aunt, are C; P LR 1914 Siep-mother, tee 134 
10.336—1931 O 336, 18 C\\ N 163—16 
IC 300— t? CL.J 403 Hutband uhofailed 
to getrettitution 11 not a good guardian 67 
IC 882-3 Lah UJ 393 That the firtt tvifc^ 
was not properly treated u not a ground for 
pretunung Inat the children tvill not be pro* 
perly looked after 39 M 473 = 38 M L. I 443 
Tie legislature adi-isedly dratvs a diitinction 
between the legal nghts ofhuiband and parents 
on the one side and those of the other near 
relations on the other 39 M 473 See ahe 86 
IC 957=1925 M 1085 ^VTiere the applicant 
was a distant relation of (he husband of a 
childless widow who was living happily with 
her father, MJ, that the father of the minor 
widow was her proper guardian 7 A L J 
1149=8 I C 785 (16 C 584 R) The pre- 
sumptive heir to the property of a minor is not 
a suitable person to be appointed guardian of 
hu person, as such a person stands to gam by 
the minors death 44 MLJ 63=1933 M 
359 The desirability of having a very near 
rdation like (he elder sister appointed guardian 
of the properly of a minor should not be over- 
looked, vsherc no adverse interest is for the 
present apparent or is made out by evidence 
before (he Court In such a case the fumubing 
of security to the satisfaction of the Court 
would be ample protection of the minors 
interest 58 C 15=1930 C 397 Muhara 
madan Law — Guardianship for marriage 38 
IC 787=25 CLJ 551 Where a male child 
has been born and brought up in the faith of 
bis father, he should not be handed over to his 


Rmthcr who has left that faith and hat thereby 
»<cppefl outiidr the family In which the was 
marritnl. With the certainly that the U»y will be 
IMuml to leave the religion of hit father for 
the new religion of the mother Where a minor 
ared 6 trar*, who hit been lirotight up in the 
'hlah religion rf hit father till the latter died 
wa« claimed by (fie molfier, who had tinCe 
lircomc convetifd to Chnitianity, as her ward 
ItiU that In spite of the personal law, the 
Court emild refuse the application of the mother 
for iherusiody of the child and place him under 
the mwlrctjon of his pafcmal gtandfathcr 7 
0 \v.Js 050 = 1930 Oudh 471 A female 
relation of a Mahomedan minor who has under 
the Mahomedan l.aw a preferential right to 
the esulfdy of the minor, can be appointed 
guardian of the person of the minor under S 17 
if the welfare of the minor ssould be better 
aervctl thereby, allliough she has mamed a 
permn who is not rrtaird to the minor in the 
prohihiird degrees Under the section, the 
w-rlfare of the minor is the primary considera- 
tion and even a stranger may be appointed a 
guardian in preference to a relation if the 
Court eonsidm that the welfare of the rmnor 
demands u Tl e section no doubt, also 
enjoins that the Court should wherever possible, 
make an apnoiniment which is inconsistent with 
the personal law to which the minor 11 tubjeci, 
and that when the personal law deGmtely for- 
bids the appointment of a certain person aa 
guardian, surh person should net b« appointed 
ILR (t94>) I Cal 419-45CWN jt? 

CouatTmoN atTwirn lainAvo am® TATHtt 
Of wiMOR wnr* —The language of the section 
obvnoutly implies that when any of the three 
eoniingennes mentioned in the sub-clauses exist, 
there IS no auihontv in the Court to appoinv 
or declare a guaroian of the person of the 
minor at all that 11 to say, the junidiction of 
the Court conferred upon it hy S 17 to appoint 
nr declare a guardian is ousted where the case 
IS covered by S 19 Tlic section means not 
only that in the presence of the husband or 
the father no one else should be given prefer- 
ence, when either Cf them is fit to be appoin- 
ted the guardian, but on its language it even 
ousts the jurisdiction of the Court altogether 
and prevents it from appointing even the 
husband or the father as the guardian when both 
of them arc not unfit to be the guardian The 
legislature did not intend to settle the competi- 
tion that may arise under the personal law 
governing the minor between the husband and 
the father of the minor 54 A 128=137 IC 
3 i 9=I932A 215 Immoraliiy IS not decisive to 
show that he is not fit to be guardian lo 
MysLJ 156, following 46 A 706 

Reugion or Minor — A child in India must, 
under ordinary circumstances, be presumed to 
have his father’s religion and his corres- 
ponding civil and social status, and it is there- 
fore ordinarily the duty of a guardian to 
train his infant ward in such religion 32 I 
C ^7=46 P\VR 1916 r«> R 77 (PC.), 
foil 3 Effect of change of religion on right 
of guardianship ue 167 PLR 1901, 60 
PR 1901 See oho 13 O C. 140=6 1 C. loot. 
Hie father of an infant is pnmafane entitled to 
say in what religion his infant child should be 
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(3) If the minor is old enough to form an intelligent preference, the Court 

may consider that preference ’ 

(4) As between parents who are European British subjects adversely claiming 
the guardianship of the person, neither parent is entitled to it as of right, but other 
things being equal, if the minor is a male of tender years or a female, the minor 
should be given to the mother, and if the minor is a male of an age to require 
education and preparation for labour and business, then to the father 

(5) The Court shall not appoint or declare any person to be a guardian 
against his will 

18 Where a Collector is appointed or declared by the Court in virtue of 
his office to be guardian of the person or property, 
Appointment or declaration or both, of a minor, the order appointing or declaring 
of Collector in virtue of office him shall be deemed to authorize and require the 
person for the time being holding the office to act as 
guardian of the minor with respect to hts person or property, or both, as the case 
may be 

Guardian not to he appoint 1 9 Nothing m this Chapter shall authorise the 

ed by the Court m certam Court lo appoint or declare a guardian of the property 
of a minor whose property is under the superintendence 

NOTES and a half 'ear? of age did not appear to be o'" 

brought up, but at the same time m a proper good character and had married a Hindu Htld 
case (« g when the father has abdicated his the mother was not a proper penon to have 
nght) there is undoubted jurisdiction in the custody of the minors but the girl of two and 
Court to disregard those wishes 23 C 881 — 2 a half years was tooyoungto be separated from 
OWN 379 Sttalso 32 ML T 247“" ML her mother 151 IC 322 (i)-si934 L.291 
T 53 The scope of the enactment is merely to Guardian or infant in an undivid*!) Ifomu 
remove legislative prohibition to confer express Family —The High Court can in the exerase 
ly a certam jutisd ct on and to define exactly of its inherent junsd ction under Cl 17 of the 
the position of those who avail themselves ©for Letters Patent (and apart from the Guardians 
are brought under the Act leaving persons to and Wards Act, 1890), appoint a guardian of 
whom »ny existing rules of law apply un an infant coparcener m an undivided Mitak 
affected 4C 939— 4CLR 247(88) The shara family 59 C 570—138 IC 739 I93® 
Act contains no provisions enabling the Court C 502 

to act of Its own motion {Ibid) Secs 17and25 Child or TaNDxa years — 

MaHOKEDAN rATKER — APROINTUrNT AS RlCHT TO CUSTODY — CONSIDERATION FOR COWRT 
GUARDIAN — Difference in reucion — An ap —In proceedings for custody of a minor child 
plication for being appointed as guardian of h»s under the Act the paramount consideranon is the 
child by a Mahomedan father should be decided interest of the child rather than the rights of the 
m the ducretion of the Court after due const parents In the case of a child of tender years, 
deration of the matters set out in S 17 The the natural mother of the child is the proper 
child being a child of a Mahomedan mamace person to have the custody of the child though 
the Mahomedan Law on the subject should the father is the natural guardian of her child 
receive due consideration at the hand of the It is impossible to find an adequate substitute 
Court, but the Mahomedan law reed not for the mother for the custody of a child of 
necessarily govern the application Where a tender years and in the absence of any cvi 
Mahomedan divorces his Buddhist wife with a dence to show that she is not a proper person 
three months old female child who is brought to have the custody of the child she must be 
up in her mother s religion for nine years aAer given custody of the child in preference to the 
wards the mother having married a Buddhist it father I LR (1941) Bom 455 43 BomLR 
IS m theintcrcsts of the child that the mother 79>=ig4i Bom 103 Ifa gtrl willingly and with 
should remain the guardian The facts that the umterUmdtng tmhracis the Mahomedan religion the 
father j, comparatively more well to do and fact that she ivai under rS years of age would 
able to maintain and educate the child and had not invalidate the conversion and make her 
given mamtenance to the child who had never subsequent marriage void if all the necessary 
seen him do not override the consideration of formalities at the conversion and the subsequent 
the minor's interests 145 I C 843 1933 R 201 nikah had been faithfully observed, because a 

Muhammadan mother — Where the mother minor g rl above 15 years 1 « , the age of mmo- 
of the minors who were Mahomedans and of nty under the Mahomedan Law, can be validly 
the age of It, 9 and 8 was not of good cha converted to the Mahomedan religion if m 
racter and had married a H ndu Jat held it is addition to a mere repetition of the words of 
in the interest of the minors to be brought up faith she has understood their meaning The 
in the religion of their Mahomedan father and Court u not concerned to inquire into the 
that the children were not so young that they motive or sincenty of rel gious belief or obser 
cannot be separated from the mother 149X0 vance 18S IC 183=1939 Smdsii 
^3 ^) = i 934 L. 387 Where the mother of Sec 19 — [i'r# alio notes under S 7 and 
two Mahomedan girls, five and a half and t%vo S 17, supra ] S ig recognizes the natural ngh 
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of .n Ourl of \N “ird*, or to nppomt ind dcdirc a punrdnn of the penon — 

(fl) of .I minor uho is .1 mimed fcmnlc and whose husJnnd is not, in the 
opinion of the Court, unfit to l>e pnrdiin of her penon, or 

( 5 ) subject to the proMsions of this Act with respect to ruropem British 
subjects, of a minor whose fither is IninR and is not, in the opinion of tlie Court, 
unfit to be cuirdiin of the person of the minor, or 

(f) of a minor whose propert> it under the superintendence of a Court of 
^\ards competent to appoint a guitdtm of the person of the minor 

CIIAITFR III 


» Denrj, Rtctirt and IjAiuLmrA or Glardians 
Gfnttal 


20 (i) A guirdian stindi in a fiducnr) rclition to his ward, .ind, save as 

, prosidcd h> the will or other instrument, if anv. bv 
d,™ ''' ’PPoinK-d. or Ijj thii Act, he mu/l ™t 

make in) profit out of his office 


NOTTS 

of the father and it controlled by S acconl 
UIR tovrhich the paramount contidcrailon u tie 
svelfare of the minor 47 1 C 0i7ot3SI.R 
la But Jrr 33 L.^^ 3i3«>i9i5 M 1085 

which Ia>i doven that the prohibition contained 
In this section applies also 10 a husband or 
father S 19 docs not make a father the 
naidian of the penon of a minor girl, when he 
u not already ine natural guardian under the 
pmonal law applicable to the minor The Act 
It not intended to interfere with the personal 
law of miners 1935 L 35 SftcUo 13 R 590 
S 1913 no bar to an application by the father 
underS 35 1940AL.J 33O-IL.R (1940) All 
369 — 1940 All 339 .^rr d/re 34 Bom L R 779 ~ 
1933 B 403 Father being a natural gua^ian, 
be cannot be appointed or declared guardian 
under this section Sn 8310 308 •• 1935 L 
330 1933 O 383,87 1 C i 034 <*i 933 O 431 
66 I C 937*«I935 M 1083 But tit cite 8G 
IG 64o« 3I L.W 344-.1923 M 398-48 Mb 
J 179 During the natural guardians li>e a 
Court cannot appoint another ^ardian unless 
in Its opinion the natural guardian is unfit 38 
M 807=41 lA 314=37 MLJ 30 =i8CW 
N io 89(PC) JrraZwsLW 331 = 39 IC 
740 5 UBR- {1892 1896) Vol II, 413 (415), 
32 SLR 315 'Father in S 19 (i) means 
father of a child born in wedlock 36 I C 646 
=8 L.B R 415 A Hindu father’s conversion 
does not operate to deprive him of the guardian 
ship of his children by reason of Act XXI of 
1830 47 IC 617=13 SLR 14 The mere 

fact that the father has changed his religion docs 
not amount to unfitness within (he meaning of 
S 19 Where the father is alive and able to 
provide for the welfare of his children no 
guardian can be appointed 138 1 C 665= 
1932 L 383 Guardianship of illegitimate child 
^Adoption by Mahomedan Sit UBR 1892 
iBgfijVol 11,415 Court if can delegate duty 
of enquiry as to nineii jm2i OC 194=48 I 
C 60 Minor girl — Husband not a proper 
guardian before puberty 43 I C 849 Sn also 7 
SLR. I 99*=*4 IC 944 Where the applica 
tion IS to appoint a guardian of the person of a 
minor who is a married female and it has been 
found that the husband is not unlit to be her 


1 ' 


guard an an order declaring the husband 
guartban under S 19 (a) of ihe Act is rot com- 
petent The proper roune for the husband 
would be 10 apply for custody of his minor wife 
under S 25 of the Act (24 Bom L.R 779 and 

I A 314 Ref to; 33 Bom L.R 386=1930 

330 Appo niment of a person as mauttr »f 

wjanx t does not create the rclauon- 

ship of guardian and ward ssCWN B50— 
53 C.L.J 589 

Sect 19 and 25 — As long as the father of the 
minor is ali\e and is not prosed to be unfit to 
be guardian of the minor, the Court cannot 
make an order appointing him or anybody eUe 
as guardian But it can order the penon who 
has custody of the minor to hand the minor to 
the custody of the father The proper procedure 
for the father is to apply under S 35 and not 
to ask for decJaraiion under S 19 15B 1 C 911 
“•935 AL.J ioi6«1935 A 838 St* alto 1$ 
R 590 S940 All 339 b 19 bars an appbea- 

tion by the maternal grandmother of Maho- 
roedan minor girls against their father for the 
appointment of a fit and proper person as their 
guardian and for custody of the minor girls un- 
less the father is shown to be unfit Though 
the maternal grandmother under the Maho- 
medan Law IS entitled to the custody of minor 
girls who have not attained puberty, failing their 
mother, in preference to the father, the latter u 
Iheir legal guardian, and S 25 cannot apply to 
as to entitle the maternal grandmother to the 
custody of the minor girls m the absence of 
proof that the minors had ever been In the 
custody of the grandmother and had left or been 
removed from such custody There can be no 
question m such a case of the Court amvmg at 
the conclusion that ‘ it will be for the welfare of 
the wards to return to the custody’ of the 
grandmother 54 L W 395=1941 Mad 944= 
(1941) 2 M L J 548 

Sec 20 —Guardian dealing with ward’s 
money— Investment— Duty to account for pro- 
fits — Breach of trust 5410.926=157 pJt. 
19*9 

See* 20 and 27 AppticABaiTY —All guar- 
dians whether appointed by will, mstniment, or 
Court, arc governed by Ss 20 and 27 of the Ac 
1940 OWN 995=1940 RD 468 
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(2) The fiduciary relation of a guardian to his ^\ard extends to and affects 
purchases by the guardian of the property of the svard, and by the ward of the 
property of the guardian, immediately or soon after the ward has ceased to be 
a minor, and generally all transactions bett\ccn them ^^hlle the influence of the 
guardian still lasts or is recent 

21 A minor is incompetent to act as guardian of any minor except his own 

ivife or child or, where he is the managing member 
Capauty of minors to act Qf undivided Hindu family, the ivife or child of 
as guardians another minor member of that family 

22 fil A guardian appointed or declared by the Court shall be entitled to 

such allowance, if any, as the Court thinks fit for his 
Remuneration of guardian execution of his duties 

(2) When an officer of the Government, as such officer, is so appointed 
or declared to be guardian, such fees shall be paid to the Government out of the 
property of the ward as the Pro\incial Go\crnment, by general' or special order, 
directs 

23 A Collector appointed or declared by the Court to be guardian of the 

person or property, or both, of a minor shall, m au 
Control of Collector « connected with the guardianship of his ward, 

guardian Subject to the control of the Provincial 

ment, or of such authority as that Government, by notification* m the Offiaal 
Gazette, appoints in this behalf 

Guardian oj the Person 

Si A guardian of the person of a ward is charged svith the custody of the 
ward and must look to his support, health and 
Duties of guardian of the tion, and such other matters as the law to which the 
ward is subject requires 


LEG REF 

*For instance of such order, see Deng Stat 
R and O , Vol II 

•For notifications appomling authorities to 
whose control Collectoti appointed under the 
Act shall be subject in— , , 

(I) Bengal, see Bcng Stat R 
II , (a) Bombay, see Bom R 4- O >^1 I 
(3) U P of Agra and Oudh, «< U P and 
Oudh List of Local R & O , Vol I, (4) 
Punjab, see Notification No 633, dated sBUt 
June, 1901, in Punjab Gazeile, igo** P 

NOTES. 

Sec 21.— A minor step mother is c<ot^- 
tent to act as imardian of the person of her 
.8 C W N .&= .6 10 900- 
17 CLJ 405 (5 BomLR 542 3B 2, 

^'sec 22 — 24 B 95=* BomLR 547> 
1925 O 260 _ _ T ^ 

Sec 23 — iS«3CLJ 165 
Cass Law —Power of Collector appointed as 
euardian to sell minor’s property 96 I C 
17=28 BomLR 628 

Sec 24 RsuGioN — The father of an «n 

fiS u ““J"* “ “r “ 

gion hi Ch Jd should bo brought up ..ML 
I aA7 2S C 881 But where the Court thinks 
It woidd be injurious to the child , it 

will interfere 22 M L.J 247 >Vhere the 
parents arc not of the same religion, the mother 
after the death of the father should bring up 
the child in lU father's religion 2a M L J 


Set aha 41 I C 571 The Court may restrain 
a marnage if it is unsuitable even ^ 

eua^ian has given hu consent 10 I O 130 
aba 98 PR 1914-27X0 381 ctifJ 

Court cannot marry without the consent 0‘ 
Court 42 C 351 Seeaho^a B 52*,57 '“ 
651 . 39 M 473 On this secuon, set also o t- 
'VN 37,36 M 39-13IC 25I-=22ML.J 
I93» ^‘9i‘) 2 M \W 519 As to what are 
material considerations in sanctioning an appli 
cation for themamage of a minor girl, see i933 
ALJ 1188=1933 A 480 District Judge is 
competent to sanction the marnage of a mmor 
gul under the guardianship of one appomteo 
by the Court with a particular bndegroom 52 
1 C 998 Where the Court sanctioned the 
marnage of a minor boy aged 12 to a gut 
^cd 10 and the grounds alleged were that the 
boy who was himself very nch was likely to 
get a very rich father in law, that the ^y was 
grown up and desired his marnage and it was 
also said that because the Sarada Act which 
would take effect soon was likely to postpone 
the marriage for a long time it was better to 
have the manriage celebrated, so that the boy 
might avoid the temptations of a dissolute luc 
HeU, that the welfare of the minor was 
the only test in such a case and that 
the groandi set out would not be a juiUncahon 
for sanctioning the marnage of such a young 
boy HU also, that U was not the provmce 
of the Judge to set at naught the pnnapie 
underlying the Sarda Act or to teach others 
tofioutit. 1930 MWJ^ 57 
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S 25 ) Tnc CoAiiMAKs am» Wards Act (VIII or IS90). 

95 (1) If a ^^a^d lca\TS or ti rcmmTtl from the ctisto<!) of a Ruirdnn of 

I"* “ '* of opinion tint it twll be 

ofvard ^ "•elfirc of the amkI to return to the custody 

. , . . onii»Kuardnn,ina) mike an order for his return, and 

lor the purpose of cnforcinR the order nn> cause the ssird to l>c arrested and to 
l>c delii-ercd into the cu$iod> of the guirdnn 

(3) Tor the purpose of arrriiinB the uin!, the Court im> cxcrasc the posscr 
inferred on a Migistnte of the Tint chis li) section too of the Code of Cnminal 
Procedure, iCfls > 


ICG RCI 
• Sf* fyw Act V o iB^n 


NOTES 

RtxiJTCrt — Order not s%arranted bj Act— 
RcMiion he* Sf* 36 \! 33 Sr* eh* 31 I* L. 

R-J33 

Sec 25 — { 5 <» Note* under Sea 17 and 
19, The only remedy of a ini»«l«an 

»«kinK the rwtoration of the cuitody of hu 
minor M-ard u b) way of an application under 
S S3 of this Act A separate suit tt not 
maintainable for the purp^ 3 R 3G3 Sti 
oboGS M L.J 6 C} Quaere, \shether S 35 was 
intended to apnl) to the case of a person who 
hat not been declared or appointed a ioiardian 
under the pro>-uions of the Act 131 1 C 636 
"SSCLW-S I58«I93I C. 563 An apphea* 
tioo under S 33 mutt be made to the Court 
where the minor ordinanly resides. 118 1 C 
4*5 (*)“* 9*9 R **9 (0 refusal by a 

person to aeli>-er back the child to its natural 
guardian when asked to do to by the latter 
amounts in elTect to a remo> al from hit custody 
and he can therefore, apply under S 33 of the 
Act. igag M 81 Stt aha 54 A 13801933 A 
L.J SI-1933 A. 3 C 5 , 158 fC 381-1933 O 
\\'>l I096-I935 O 493 (FD) (Application 
by Muhammadan father for cuitody of his minor 
girl) ^\'heTc It appeared that the father had 
been tried of lenous chargn m relation to ho 
treatment of his children and though he had 
been acquitted of cnminal proseeuuon, hu 
conduct was otherwuc reprehensible //»W, 
that be was duenticled from claiming custody 
of the minor children who were residing in a 
convent 132 I C 636—35 C WN 158-1931 
C.563 St* aha 1935 A 838 Matters to be 
considered in passing order under the section 
Set 107 1 C 759 The father has a right to 
custody of a minor child 47 A 70G, 18 L 
W 173 — 1934 M 45 But as to conflict of 
rulmgs, 1935 O 283, 1935 O 357, 83 I C 
308— 1935 L. 250, 86 IC 957 “> 925 M 1085, 
86 I C 640—1925 M 398 The decuion of 
the quation whether it would be for the welfare 
of the child to return to the custody of Us 
guardian depends entirely on the circumstances 
of each case ^Vhen the guardian of the person 
of a ward applies for the custody of the ward, 
he u only asking the Court to help him to 
discharge the duty cast on him by law With 
reference to hu ward and it it for those, who 
oppose such an application to make out that 
the welfare of the ward will be better served 
by Its being kept out of the custody of its 
guardian and retained m the custody of the 
wnon against whom the application u made 
Thu onus IS especially heavy wh~n the guar* 


(lian 11 the father of Uie child 1029 M 81 
Itcfwr the- Caxirl can paw an oruer for the 
anm and delurry of a minor girl to her 
huslutsd, the guardian, the Court has first to 
be lautfietl that 11 is f >r llic welfare of the ward 
to Riurn to I cr guardian The Court cannot 
auume tliai it 11 fir her welfare to so return, 
and if the order is paued without the Court 
deciding that qunlion, the order will be set 
aude 43 *-'' 630-1036 M 556-71 M L.J 
i/t There it no legal prohibition against the 
appointment of a person as a guardian who is 
not raiding withm the jurisdiction of the 
Court or the making of an order under S 25 
m favour of luch a person Uiough naturally 
the Courts would as an oruinary rule be relu* 
ctani to make luch an order 39 Bom UR. 
103-1937 ]| 158-1 L.R 11937) Bom 348 
tATSita — Kioim or— The father has an in* 
alienable right to the custody of hu children 
and he cannot be deprived of it except for 
strong masons 41 p L.R 841-1939 Lah 330 
The lather, as the naiura] guardian, hu the 
l^al right to the ciutody ol hu child and the 
CMrt will not interfere with his nght except 
when the safety or the welfare of the child 
re«y ires such mierference The Court will be 
pertecily jmiihed id imposing IimiU upon the 
lather t ngbt of custody, if the cscercue of lucb 
nghu wdl materially interfere with the health 
and happiness of the minor 74 CLJ 156 
An immoral father has not the same right to 
the custody of his children as a moral man 
(1924 A 622, not appr ) 1929 M 81 Stt aha 
130 1 C 747 Although according to Hindu 
Eaw a father is the natural guardian of tiij 
children during ibeir minority and has, there- 
fore, a paramount right to the custody of hu 
children, yet eac i case must depend upon lU 
own circumstances and the right of the father 
u liable to be defeated where it is shown that 
It u belter in the interests of the rmnor and 
for Its welfare that n should remain where it 
u If a minor girl has for many years from a 
lender age lived with grandparents or other 
near relatives and has been well cared for and 
during that time the minor’s lather has shown 
* 1®^ interest in the minor, these arc 
mcuimunces of very great importance and 
,!r “!?**} quation of the mterats 
*nd welfare of the minor and on the hatut fidet of 
the pebuon by the father for the custody ofbu 
nunor girl 41 L.W 190—1935 M WJ^ 412— 
*935 W *95 A Hindu father is the natural 
guardian of hu children durmg their mmonty, 
and has pnmafaeit a paramount nght to their 
custody, and must be given such custody unless 
be M unfit or there are other circumstanca 
But the welfare of the minor child is a very 
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M The residence of a ward against the will of his guardian with a per- 
son who IS not hts guardian does not of itself terminate the guardianship 


NOTES 

mporunl miner for coraideralion and Uie 
mtereiu and welfare of the minor ate lome 
times even paramount to the rights of the 
father A minor girl about one year old was, 
on her mother’s death, taken to live with her 
maternal uncles with the consent of her 
father who took a second wife and had by 
her four children She remained with her 
uncles ever since until she was 13 years ^ 
age and was fondly brought up and willed 
for by her uncles and grandmother The fathCT 
did not show the slightest interest m her wel- 
fare Ull then, hut suddenly applied for her cus- 
tody under S 25 of Act The minor girl 
showed her preference clearly m favour of 
remammg with her uncles, and it alio appear- 
ed that the petition made by the father was 
not tens fid* but out of spite and grudge against 
the maternal uncles Htld, that the minor girl 
of 13 wars uas capabU of forming a goad opinion on 
tkt malltr and that the interests and welfare 0! 
the minor demanded that she should 
where she was and the father’s peution should 
be refused 41 LW 400«io35 M 303768 

6 ii 4 i 939) 2 MLJ S'5 

natural guardian of his minor 

nght to claim custody of the chdd. 

right can be defeated if the Court tbm^ « 

better m the minor s interests to leave him m 

another s custody In determining the "unors 

welfare, the question whether the ^p^ic^wn 

for custody is iona/dr or not should *** 

sidered If it is rot bona Jidt that is a 

for not disturbing the cusiwy 

Court may m that connection take into 

the failure on the part of th« 

steps over a long period to get . 

nuMr Another consideration is ‘ 

a fit person for the minor to be re 

Thc/«t that thtfaihiT ill trraUd Ihr 

and was about to marry a sMnd w./» will also 

158 1,0 99-935“ 568 *^<|<^'939 

or »hc IS old enough to understand 
TOwer of leneeal eontrol over hu or bee 

Iu1 sS'lhirrin Ml o'SeeC.S™ 
f£fng°ro'‘ril ha^S? 

Srn?rbno.T^'?u'S?er.“Xe”^ 

not lose the right of custody of his minor child 
if he becomes converted to another ^ 

if his child becomes so converted >939 

39BomLR 103-1937B «5e*4> 
I W ^80-68 MLJ 66a NVhere a Dwtimt 
T,.rt.r»^^»ooointed the father guardian of th* 
moMftv ^f a ward and directed the respond^t 

5 r«!o« dieehild to her father, remartogthat 

no^er at regards the guardianship of her per- 


son was necessary Held, that the conditional 
order of appointment as guardian of the pro- 
perty IS of no effect The Distnct Judge 
not correct in saying that no order as regarai 
the guardianship of the penon was ‘ ncccssa^ 
lOto NI IQ On this section, see olso 1 L. 
*57 , 13 A L J 742 , 99 J C 768 , 28 I C 597 
= {7 Bom L R 333 Though, according to the 
Muhammadan Law, the mother u the guardian of 
her minor son below 7 years of age, and so an 
applicauon by the father for the custody of a 
child aged less than 7 at the time of the appUca- 
uon would be incompetent, nesertheiess, 11 
during the course of the proceedings, the inmt 
has attained 7 years of age, it is o^ to the 
father to continue the application "^e only 
remedy of a father for the custody of hu mmor 
son is by an application under S 25 loe 
words “removed from hii custody* should re- 
ceive a liberal construction as including r«n'jva 
from constructive custody A refusal to dchv« 
a minor to his natural guardian when , 

do so by the latter amounu in effect 
from his custody >24 ^ C 381 . 25 5 5 

(rights of Mahomedan fa^er and rooihtf 
over minor child) Natural father of 
consented to the mother retaining thertiw 
dunng Its infancy The mother "“5 

the father btfoie birth of the cbdd 
With another man as his wife On her oeatJi 
Ure natural father applied for the ctiitrfy of 
the child The naturaf father was a titan W 
good eharactrr H,td. that he was “ 

ipply for and obtarn the ciutody in prefetenre 
ti ie other man with whom the 
as Wife after separation from ,”f "/fi/b-en 

and that the child must be deemrf *2 
in his custody at the ume of its birth (39 . 

608 . 49 A 33a. Ref. 42 B o Sy 

14 R i6i«i49lC ‘245‘***934 R ,49 ^ 
PcUUoncr who lived with his wile an . 

chdd in the house of bu father m 
two years and thereafter lived apart cal po 
the wife to come with the ^dd and 
him but the latter refused The peU 
,og applied under S 25 of the Act f^ 
of his minor child, htld, that -ntiJed 

natural guardian of his minor ^ild w 
to apply under S 25. that th* “‘not ^ 

deemed to be m the constructive emtody of 

petitioner and that the refusal of 
and live with him with the child w . ^ 

removal of the child frorp the cus 7 . 
petitioner Held, further, that an pp ^ 
Endor S =5. tro-iinot o >ot' 't' 
remedy of the peutioner 15* ^ ^ .®Vvord 

BomLR 668=1934 B 3" ^ual 
‘custody mS 25 includes both actua^^^j 


‘custody m S 25 includes bolti ac ,, t 
constructive custody 39 M ®2®78,^„,LR 
4..25ALJ 585.58 B 724-36 


668Jf9t4V3U 'Senwleteic mmorhu 

never l^Vnm the custody of the 
order to make the Act workable, “gd 

be imported mto S 25, whereby i ^ 

that the child has been construeuvely m me 
guardian’s custody and has left it ’93® ^ 

About mother s nght to custody, /« 56 I g 242 

=a4CWN 7II,3«CLJ 365-57 IC 13 . 
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NOTTS 

Sff c!io 1051 A 1..1 (mmof all'crd lo 
tnnnlxT of inml llindu famil)) nut«hrff»he 
b> l)fT rnnj ict limetf from ilrmand* 

nc fh" $rt I M I..J 317 , 93 C s»in 

h«T immoral mnduf t it prcn-ra acaiml hfT tlic 
It not miillrd lo oiitoJ) 14 M I A 300 Srt 
e’lo if|’T M Tl A Court 11 not juiliftri! m 
rrfui n5 rr’icf to the pjardian under S 95 of 
the Art on the pround that the piardian it too 
tttaV to Irrp the minor 1927 1 .. a(A It it 
the dul) of the Court to prolert the vtTak 
apam>t die hieh handed acit of the ttronp and 
thit dut> had to be performed viith prrater 
tipilaneetthen the appno-ed part) 11 a duJyeon- 
• tituted puardiart appointed by the Court lUelf 
and the tnclimt are minon unaer iti charpe 100 
I C. (lo7«* 1927 L. sCG In order to laVe action 
under S 25, it iiammalenal vthethcr the minor 
left the puardian't cuttody of hit oivn accord or 
\taiforabl> removed by the mpondent loo 
1 C. 0o7»* 1027 L. aOG Father leadinp an im 
moral life — Children IiMngtMth maternal uncle 
— PcriNCT delegated by the father tthelher can 
be revoked 103 tC jGt — 1927 N 314 For 
the purpotea of b 25, it 11 not really necettary 
that the applicant inouM be a lawful puardian 
under the penorul law The application can 
be made by an> perton havanp the care of the 
penon of the minor The /jtS/r ef an iWc/ifi- 
mstt ton tsho had the care of hit penon hat. 
therefore, a lomt Uanii to maintain a petition 
under the section Tlie petition mutt be decid 
ed on equitable connderaimns, the sole eritenon 
for deeition beinp the tselfarc of the minor 15 
L. 630 = 35 PI K 1177^1934 L 1003 SuaUa 
I L.R {1910) All 269 «i9ioAL.J 238 = 1940 
All 319 under Hindu Law the father of a 
minor girl ccata to be the guardian of her per* 
ion at soon at the it married 1935 L 25 
On the death of her hutband, thii right does 
not revite in fatour of the father, but detolves 
upon the husband i relationt Where therefore 
at the time of the application under S 25 by 
the father the girl was in custody of her natural 
guardian the mother in law, it cannot possibly 
be said that she V»ad been Temoved from lawful 
custody, and the order for the delivery of the 
minor to her father under S 25 is illegal 1935 
L 25 Ex part* order directing production of 
minor— Application to cancel the order dismis 
sed — Order of dismissal not appealable — Proper 
remedy of the party is lo apply to set aside rx 
par/r order 92 I C 36 = 1926 N 351 Ahus> 
band is, by Hindu Law, a nrtiiral guardian of 
his minor wife and cncided to custod) and comes 
within the definition m S 14 of the Act as being 
“a person having the care of the person of a 
minor” and, theretore, is entitled to appiv 
under S 25 for the custody of his wife 121 
IC 175=1930 Smd 135 5 ’cr a/i9 33 Bom L R 
386 W here a husband obtains a decree for 
restitution of conjugal rights against this minor 
wife, his only remedy would be to get an attach 
ment against the property of his ivjfe, if she 
has any Itwould be altogether wrong to per- 
mit the husband to achieve his object by male- ^ 
mg an application under the provisions of 
sec 25 to take custody of his minor wife 
against whom the decree was passed (1936 
ALJ 211 = 1936 A 267=161 IC 816, 

C C M — 35 S 


Resrn'd ) lC| IC 9t5-*t936A C37 
* CfTTWiv"— * Gt A«t)iAH ’ — The meaning ef 
the word *njsttxj)”is not confined lo the 
f> 1 i)-ticat or actual custixly of the minor Fven 
if the ward ti in the actual custody of another 
p<Tion With the permission of the guardian, he 
or she would lie under tl e guirdian’i construc- 
tise custod) 54 A I 90 = I932 AL.J 21 = 1932 
A 215 * duitosl)” in lec 95 includes the actual 
asweil ai the conilructise custody of the minor, 
and the section is not limited to the powers of 
enfimng the guardian's right to the ertremc 
cate of an actual leasing or remos-al Award 
in the actual custody of another penon with the 
perminion of the guardian is deemed to be m 
the constructive custody of the guardian, and 
the refusal of the penon in actual custody to 
hand oser the minor to the guardian amounts 
to a remosal of the minor from the constructs e 
cuttody of the guardian within the meaning of 
see 95oftheAct 151 I C. 1037=36 Bom llR. 
CgQ_t934 n 311 Set eljo 74 C.L.J 196; 

M 6 o 0 = 3o ML.J 21, 25 AL.J 585, 161 

C 0i 6=I936A1_J 211 = 1936 A 267 Any 
person who hai the care of the penon of the 
minor is a ‘guardian* of the penon, so ifa female 
relation is under the Muhammadan Lhw entitled 
lo the cuttody of the minor and not duqualilied 
m anv way and the minor is actually m her 
custody. It cannot be Slid that she has left or 
has been remos ed from ibe custody of the guar- 
dian hating the care of the penon oT the 
minor 54 A 128=137 IC 2t9a»i932A 215 
A father can make an application under sec 25 
for the ctutody of his minor son although the 
«minor was neter in his custody and lited all 
along With his maternal grandparents The 
word “custody” as used in that section refers 
not only to actual but also to constructive or 
legal custody VSTien the father of a child is 
alive and has not abandoned his right, the 
maternal grandfather or for the matter of that 
any other relation who has actual custody of 
the boy must be deemed to have that custody 
with the knowledge and consent of the father 
Legally i( is the father tvlio has the custody of 
tbc cVnVdm sutb tiitntrfttances and Ibe tndd 
can be deemed within the meaning of the section, 
lo be removed from such legal custody, when 
the person in whose actual possession he is, 
repudiates to the guardian's knowledge the right 
of the latter to the actual or Icg^l custody of 
the minor 74 GLJ 196 Sec -25 does not 
apply if the ward has never been in the custody 
of the guardian Custody means actual custody 
and not constructive custody When the father 
of a minor has never had actual custody of the 
chdd there 11 no jurisdiction in the Court to 
direct the custody of the minor child to be handed 
over to the father m proceedings under the Act 
ILR (i 94 t) Ho™ 488=43 Bom L R 615 = 
1941 Bom 344 

Guardian — Meanivo of — • Guardian” In the 
Guardians and 3 Vards Act means a person 
having the care of the person of a minor or of 
his property or both and is used in a wide 
tense It does not necessarily mean a guardian 
duly appointed or declared by the Court, but 
includes a natural or even a de facto guardian 
151 IC 1037=36 BomLR 668=19348 311 
sec 4, iiipra 
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26 (1) A guardian of the person appointed or declared b> the Court, un- 

less he IS the Collector or is a guardian appointed by 
ROToval of ward from qjt other instrument, shall not, without the lca\c 

junsdicuon Court by sshich he ^\as appointed or declared, 

remove the uard from the limits of Its jurisdiction except for such purposes as 
may be prescribed 

(2) The leave granted by the Court under sub section (i) may be special 
or general, and may be defined by the order granting it 
Guardtan of Property 

27 A guardian of the property of a svard is bound to deal therewith as 

carefully as a man of ordinary prudence ^\ould deal 
Duues of guardian of pro with it if it were his oun, and, subject to the provi- 
sions of this Chapter, he ma) do all acts uhich are 
reasonable and proper for the realisation, protection or benefit of the property 


OTES 

Nattv* Chrutian Minor — Fading ihe father 
and mother and their appomtem, no other 
person is entitled as of nght to the custody of 
an Indian Chmtian minor or to the guar- 
dianship ofhis or her property 132 I C 120= 
1931 M 529*60 MLJ 695 
Right op Surr — A ^ardian appointed under 
the Act IS only entitled to apply under the Act 
for the custody of the minor and cannot bring 
a separate suit 39 M 608*33 MLJ 21, 42 
M 647 (FB), 38 M 807 (P C) StteUi^ 

R 569 following [26 A 594 38 M 807 (PC), 
42 M 647] 

PRAcmee — Ofden as to the custody of a 
child under the Act are always of a temporary 
nature Those interested in the minor are at^ 
liberty to apply to the Court for modijieahm or 
elUralien ef nch order wheneter necessity arises 
ILR {1941) Bom 455*43 Bom l^R 79 -« 94 ' 
Bom X03 

JuRtsDicnov — Application by mother for 
custody of minor daughter— Minor remoied 
from C^urt s junsdiction — Application cannot be 
granted 177 IC 427=1938 Lah 84, 40 
PLR64=ILR 1938 L.3«8= >938 L 313 
Secs 25 and 19 — IVhcre a father applies 
for the custody of his illegitimate chddren by a 
prostitute, and it is found that the mother was 
conunuing to lead a life of prosutuUon it is in 
the interests of the minors that they should not 
be allowed to remain in the custody of the 
mother and that the father should he given their 
custody S 19 not a bar to such an order 
being made ILR. (1940) All 269=1940 
ALJ 238*1940 All 329 Ste also 15 Lah 
620=1934 Lah 1003 

See 26— *9 IC 655=11 ALJ 209 
A^S N (1899) “04 8 MHCR 94 

Sec 27 Appucabiutv — S 27 applies to 
guardians recognized by the law whether or 
not they ha\e been appointed guardians under 
the Guardians and \Nards Act It does not 
and was not intended to confer any power upon 
a person who without any lawful authority in 
th^ behalf has usurped the position of a guard 
lan, or has taken upon himself the care of the 
property of a minor 12 R 656=1934 R 335 
A guardian appointed under theAet cannot ratify' 
the unauthorized acu or a former guardian 54 

10.311 It IS unwise on the pan of the guar 
dian to admit that his w ards w ere liable for a 


ebt when the debt could not be legally re- 
cotered owing to the lapse of time 56 I C. 
328—23 O C 27 Where a guardian acting in 
the interests of the minor enters mto a com- 
promise of a doubtful nght, it is bmdmg on the 
minor 14 M L.J 442 A guardian has a dis- 
cretion under sec 27 to allow a remission of 
rent on failure of ram or other source ofimga 
uon 28 I C 5— 8 S L.R. 222 On this section, 
sti obo 83 I C 24*1924 A 622 IV here the 
income from a business inhented by a minor u 
the pnnapal source of his mamteaance, money 
borrowed oyhu guardian for the eSaent con 
duct of that business is money borrowed for the 
benefit of the minor s estate 44CIV.N 1048* 
1940 Cal 532 The mere fact that the guar 
dun has fOed abstract statement of assets and 
liabilities does not release him from habiUW 
to account unless be gets a duebarge from such 
IiaUbty from the Court 15 C.L.J 57"7l^ 
214 (34C 2 >i, Rd ) A promuso^ note executed 
by the certificated guardian for goods supplied 
to the shop oivned by the minor does not un 
pose a personal IiabiLty on the minor and the 
creditor is not entitled to recoixr the amount 
from the minor or his estate 34 Bom L.R 
jooi— J932B 480 Although a guardian can 
under certain arcumstaoccs sell or charge his 
ward s estate or property, he cannot bind him 
personally by a simple contract debt nor can 
he bind his estate except by a document pur 
portmg to bind* It This pnnciple applies 
even to a case where the promissory note was ex 
ecuted by the guardian (appointed by the Court) 
after obiaimng sanction from Court and the 
amount was utilised for the benefit of the minor 
[ii B 551 (PC)and2oB 61, Foil] 34 Bom 
LR 9^=19326 460 Though a debt incurred 
on behalf of a minor for necessary purposes of 
the minor or a covenant to pay a debt so 
incurred can be enforced against the property 
of the minor, a guardian cannot impose an un- 
conditional personal habihty on the minor by 
executing a promissory note on his behalf 
because any qualification of the promise 
contained in a promissory note such as that 
It is only to be enforced against a rmnor, if 
necessity binding on the minor be shown is 
’ wholly foreign to the idea of a negotiable 
instrument 65 M L.J 350=56 M 879 Where 
the guardtan oj a minor txteuhd a mortgage which 
Was found to be mvalid and unenforceable as 
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S 29) The Guardian and Wards Act (VIII or 1890). 

38 WIicTC n guirdnn ln< l>cfn ippriiiicct b> \mI 1 or other instrument, his 
*” mortijigc or dnrgc, or tr.insfcr by sale, gift, 
' ««tammUf> cxcJnngc Or Oihcrssisc, immo\ablc propcri) belong. 

1 . *"* ” *“*^*^*^1 ‘o any restriction svhich 

nin> i>c imposed b) ilic iminiment, unless lie Ins under this Act been declared 
guardian and the Court ashidi made the declaration permits him b> an order in 
as-ntme, noUvithstanding the restriction, to dispose of rn> imrroaable property 
spcaficd in the order in a manner permitted b> the order. 

sg NSTicre a person other than a Collector, or than .a guardian .appointed 
, , , other instrument, has been appointed or 

'•rfirrf 1.. .lie &urt It) ^ gu-irdan of the property 
cdordrtlartdb> the Court O' aaard, hc sitill not, Without tlic previous permission 
of the Court,-— 


NOTES 

fuch for wmt of proper atteitaiion, the per»onil 
emrnant contained in the deed can b* enforred 
against the estate of the minor, if (he liability 
was one binding on the minor under Hindu 
Lav» 54 M. 103*1931 't 410-60 ML.J 56 
[39 M sg (FD) Foil] A Jtern e%n be 
passed egnnst a nvior’x tilalt on a contract enter* 
ed into by his ^ardian in a case m which the 
estate would ha\x been liable for (he obligalion 
Incurred by the guardian under the penonal 
law towhiw the minor was subject (4a M 
185. Foil) 139 I C 383-193J M 606 
LxECvnov ArrucAnov —A guardian can 
net make an application for execution of a 
decree on behalf of a minor who has atiamed 


6m (igsg L 478 Apol) Liability of guardian 
for hu/auuri H iraisl ku ward i manty J 9 t tnUreU 
—Liability not outside (he Act 33 D 419— 
It Dorn L.R 5ia“3 fC lyj Where the 
omission of the guardian to imest the minora 
property m trust secunties as directed by S ao 
of tne Trusts Act and to file proper accounts 
was the mam cause of the loss caused to the 
minors though the action of others also partly 
caused the loss, kelJ, (hat (he guardian and his 
surety were liable for the wrhole loss sustained 
by the minon 136 IC 517—1933 5 181 
Negligence of guardian — Order passed by 
Resenue Court — Right of minor to avoid Ste 
138 IC 465=1932 ALJ 437«>t932 A 393 
(FB) 

PuRCttAse or land roR minor — A guardian 
of a minor, although he occupies a position 
which IS fiduciary in character, cannot be held 
to be debarred from acquiring immovable pro 
perty on behalf of his svard provided in doing 
SO he acts as a prudent man who is acting care- 
fully with his own money Though a guardian 
in possession of minor s property may fall under 
S 94 of the Trusts Act he cannot be held in 
every case to come within S 95 of the Tnisis 
Act as the words ‘ so far as may be’ in that 
section make it subject to S 27 of the Guardians 
and Wards Act 49 L W 644 1939 Mad 645 
= (1939) I MLJ 745 

Secs 27, 29 and 30 — Under S 37 of the 
Act a guardian may, subject to the provisions 
of the Act, do all acts which are reasonable and 
proper for the realisation, protection or benefit 
of the property of the minor Other sections m 


the Act place rrstncttoni on the guardian’s 
power to alienate or chatre the immovable 
property of the minor It follows that the res 
tnciiont contained in S 99 and the provisions 
of S 30 do noi apply to a mere borrowing of 
money by a guardian A faae mlratUd tciW«i< 
itu xanfUon tj tfif Coiirl by a guardian appointed 
under the Act will be binding upon the minor 
if the lender had made proper enquines and bad 
satufied himself u to ihe legal necessity for the 
loan whether or not the money was actually 
applied for the benefit of ihc minor The fact 
that the true necessity was not mentioned in 
the recitals in the bond is of little imporlancci 
as such recitals are merely a piece of evidence 
as 10 the nature of the alleged necessity and are 
not conclusive on the point 73 C L.J 549—44 
C W N 10^8- 1940 Cal 532 Sn ebo 31 Pl 
R Cl & R ) 1 95 

Sec 28 — 1 1 O C 99 Guardian appoint* 
ed by Court cannot avoid the duties imposed 
by the Act, by purporimg to act as natural 
guardian 87 IC 938-19350 633 Sn ebo 
b3 IC 616=33 CVV N 634,61 PR 1918= 
47 I C 353 Testamentary guardian, powers of 
orrgLLJ 468= 1926 Lah 90 

Secs 28 and 29 — A sale by a certificated 
guardian in contravention of 5s 38 and 29 is 
voidable and not void 8 P 326=117 I C 161 
= 1939 P 203 Where a compromise has been 
entered into on behalf of a minor and sanction 
for that compromise has been duly granted 
under O 32 R 7 C P Code, the permission 
of the Court under 5 29 of the Act is not 
necessary 122 I C 103 = 1930 L 250 Joint 
Hindu family — Application by father to be ap- 
pointed guardian of property — Proper procedure 
in such cases 112 1C 873 

SvC 29— S 29 refers to the powers of 
guardians appointed and declared by the Court 
whether they are permanent or temporary 
guardians An order of Court directing the sale 
of property by a temporary guardian is, there 
fore, not a/fra viret 40 P L R 153 (i) = i938 
Lah 308 In a case where the property of a 
minor has been conscyed by the guardian 
vnthout permission of the District Judge, the 
minor in a suit brought against him, cannot 
avoid the transfer without restoring the benefit 
which hc has received ILR (1938) All 614= 
1938 AI J 531 = 1938 All 369 S 29 IS im 
perative and absence of permission for a parti- 
cular alienation renders it void Where a per 
mission u applied for a particular mortgage of 
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(fl) mortgage or charge, or transfer by sale, gift, exchange or othcnvisc, 
any part of the immovable property of his ward, or 

(i) lease any part of that property for a term exceeding five )ears or for 
any term extending more than one year beyond the date on which the ward will 
cease to be a minor 


NOTES 

the ward’s property for a specified amount on 
certain terms and granted by the Court, and 
circumstances change subsequently and part of 
the money is not required the guardian is bound 
to obtam a new permission from the District 
Judge for a mortgage under the changed mreum* 
stances If the guardian executes a mortgage 
for an amount less than that specified in the 
original sanction application, or on different 
terms without fresh permission, the mortgage 
so executed is invalid and unenforceable against 
the minor, because the former permission cannot 
cover the mortgage which is different from the 
contemplated one and executed under different 
arcumstances The provisions ofS 29 cannot 
be said to be complied with 1937 ALJ 1351 
aaig38 All 109 A deed of fanuly arrangement 
entered into by a certificated guardian in which 
no distinct title is conferred on any body and 
all that u done is a relinquishment of claim by 
tome person in respect of property assigned to 
another and a recognition of the antecedent 
right of that other person to the property docs 
not amount to a transfer falling withiQ S 29 
requiring sanction of the Court I L R (1938) 
All ia5=si938 ALJ 33 — 1938 All 170 
^Vhere a guardian granted a five years lease of 
certain land belonging to the minor and ihe 
transaction was approved by the minor and 
his relatives and was duly communicated to 
the Court but subsequently on the application 
of a third party the Court cancelled the prior 
lease and directed a fresh auction hid, that the 
first lease granted was within the competency 
of the minor and that the Court's order can 
celling the same was made without junsdicUon 
133 1 C 2£>j=»J930 L JDJ? When a certified 
manager creates an occupancy tenancy, whether 
deliberately or inadvertently, by giving a lease 
without the previous permission of the Court 
the landlord is not bound by it It is not m 
any way an intolerable restraint on efficient 
management to provide that the creation of a 
permanent tenancy should not be made without 
the Court s permission It is not a matter of 
any difficulty for a manager to approach the 
Court and obtain the necessary permission The 
question whether the act opposed is a prudent 
one or not is immaterial 177 I C 931 = 1938 
Nag 314 

Secs 29 and 30 — S 29 does not apply to 
transfers of property made on behalf of minors 
by their guardians ad him and no sanction of 
the Court is necessary 44 I C 564=®* 

R 1918 S 3g (A) has no application when 
the contract for the benefit of the minor is 
entered into not by the guardian but by the 
Court 1935 L 863 As regards raising of 
loans on the security of property of the minor, 
K« AWN (190O) 75=5 ALJ 260=30 A 
18O, 1933 M WN 791 As to effect of sane 
tionofCourt ite 50 M 217=25LW 35=1927 
M 933 Surrender of an ex propnetary holding 


IS not a transfer within the meaning of S 29, 
consequently previous permission of the District 
Judge was not necessary in such a case loi 
IC 804=1927 A 546 The karta of a joint 
Hindu family who is appointed guardian of 
minor member of the family under the Act 
comes under the control of the Court and can- 
not mortgage the minor's share as karta 62 I 
C 6 i6=23CWN 634 SeeBy IC 238=1925 

0 633 Sale of minor s property by guardian 

without permission of the Court is voidable,' 
though the sale was for the minor’s benefit 
and was a perfectly honest transaction 13 I 
C 594 See abo 1933 M 791, 6 ALJ 

491=31 A 378,25 A 59 Sale of wards 
property — Power of Court to stop sale 
mjunous to ward 109 PR 1915=29 IC 
804 A mortgage executed by a guardian ap- 
pointed under the Act without the permission 
of the Court is not absolutely void It is only 
voidable 16 CWN 716—14 IC 515 See 
else 1938 Mad 633 — (1938) z MLJ 428 17 
Pat 4W>— igPatLT 594—1938 Pat 337 To 
avoid the mortgage it is not necessary for the 
minor to bring an action to set aside the tran- 
sacuon 16 CWN 716—14 IC 515 A 
transacuon which is voidable at the instance of 
the minor may be repudiated by any act or 
omission of the late minor, by which he intends 
to communicate the repudiation, or which has 
Ihe effect of repudiating it for instance, a trans 
ferofland by Kim avoids a transfer of the same 
land made by his guardian before he attained 
the age of majority It is not necessary that he 
should bring a suit but a suit to set aside the 
acts ofhis guardian during his minority amounts 
of course to an express repudiation 17 Pat 
460=19 Pat LT 5s>4=jp76 Pat 337 As to 
power of guardian to alienate ward s property 
amoi^ Parsis, see 43 BomLR 981 This 
section only enables the Judge to give pcrmis 
Sion lo the guardian to sell such portion of the 
properties as may be necessary, on an applica 
lion properly framed by the guardians for that 
purpose It confers no power whatever on the 
Judge to deal with the minor's property on his 
own motion many way 12 CLJ 322 = 7 

1 C 46 Courts should be slow to hold that 
when a Court has granted sanction to create a 
mortgage that sanction does not protect a sub 
sequent lender of money who lends on the faith 
of that sanction and who is m no way a party 
to any slackness or fraud in obtaining that 
sanction Where the transaction is not the 
same as the sanctioned transactions, it is not 
covered by the sanction and one is throivn 
back to the position of a mortgage by a guaij 
dian Without the sanction of Court (1 « ) it could 
be avoided and when the minors or principal 
avoid such transaction they can be held liable 
to restore what they have gained as a consc 
qucnceofit 1941 NLJ 447 Contract by 
guardian to sell— Liability of ward 40 1 C 
490=22 C W.N 477 Mortgage m excess of 
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\ oidab 1 i> oftran'rcn ma Je 
in contra\mti n of »«iion .8 
or I'xiiM so 


A dispo^M of immovTiblc properly by a 
pinn)nn in conimTntion of ciilicr of the tuo last 
forrqnmt; section* «* STnchblc at the instance of an) 
other person afTcctct! thereb) 


NOTCS 

lanoiOTi NtwdaWr ir> IC. Cj| S« as M 
II I C *f4 0 A.L.J 751 ijp N L.J 
«7 Pfrmmion to moOpape minor i pi oprtt)— » 
Guardian hai no perntr loconrrr pmvrr of lale 
on mortpapre »o I C Bys Sale without |xt 
mm on of Court it %’oidable Ij 1C. 594 
A1 mation by puardian by va) of ia« er rrrf/up# 
— Diitmction brmem 50 M ai7»»i9J7 M 
333 Sf* elsa M L.J CG9 Contract for tale 
s«th permitsion of Court b) certificated Ruar 
dian It a nlid contract and to a suit for dama 
get for lU breach lies 35 A 490-11 AL.J 
783 Sft elsa 19 1 C. 6aa A Iranifcr, 15 >-ean 
after the tanetjon Rranlea by the Diitnci Judpe 
cannot be held to be in punuance of ihe tanc 
lion. 35A i50aii AL-I 107 Under S 30 
ditpotal of immoN-ahle property by a Ruardian 
m contrat-eniion of St 38 and 39 11 \-oidable and 
rould be tet aside in a proper proceeding 49 
G gii—aS C>S N 57-1933 C 150 The 
icope of an enquiry under S 39 it entirely 
dmunct from the tcope of an enquiry under O 
91, R 83 C P Code 49 C qtc O 9i R 
83 C P Code does not render unnecessary 
the fulfilisent of the requirements ofS 39 in a 
catesthich falli stithin the scope of both these 
previiions of the law 49 C 91 1 Lease by Court 
^ardian for le^en >ean — Sanction of Court 
not obtained — L«ase m accordance tsiih com 
promue lancuoned by Court— Validity 68 I 
C 997—35 CLJ 306 Power of Collector 
appointed as guardian to sell minor's property 
Stt g6 I C 17—38 Dorn L.R C38 

Appeal— Orders under Ss 39 and 30 arc 
not appealable 87 1 C 351=11933 A t4 

Practice and Procedure — Absence of reotal 
of necessity for al enation in order tanctiooing 
ahenauon — Effect of Stt 50 M 317=51 M 
LJ 869=1937 M 333 Sale by guardian on 
bchalfof minor — Condition subsequent not com 
plied with — Effect of 25 A L J 725=50 A 
63»tg27A 631 As to the necessity of rcsto. 
Ting the benefit taltrn in case of avoidance o 
tranraction entered into by gjardian ue 25 A 
LJ 1017=50 A 3i8 34 CWN 948 51 A 
1027 

Ss 29 and 31 Scope — Sanctio'i por loan 
— SUBSEqUENT CAVCELLATIOS — LENDER ADVAN 
CINO LOAN DURING CONTINUANCE OP SANCTION— 

If appected — Where the Court passes an 
order authoruing the guardian of a minor to 
raise a loan on the secunty of minor s estate 
the lender is entitled to trust that order and 
rely on it and is not bound to inquire as to 
the expediency or necessity of the loan The 
subsequent cancellation of the order of sane 
tion after the money has been advanced can 
not make any difference in the nghts of the 
lender 16 PatLT 135=«4 P 4>o*=*935 
P 225 

Sb 29 33 and 34 Court AurnoRmNO 

OUARDIAN TO RAISE SIMPLE LOAN — DoTY OP 
LENDER TO ESqUIRE AS TO NECESSITY —If SO 

order of Court authorues the guardian of a 


minor to raise a loan on the security of the 
minor s estate the lender « tnlitled to trust 
to (> at order and 11 not bound to enquire as 
In the otped rncy or necessity of the loan for 
ihc liencfil of ihe minors estate Ifany fraud 
or underhand dealing ii brought home to him, 
that ssxxild be a difTcrcnt matter but, amsrt 
from any charge of that kind he is entitled to 
rest upon Jhc order There Is no reason why 
the tame principle should not apply sshen the 
piardian initrad of raising a loan on the lecu 
niy of Ihe minor s properly obtaiiu money on 
a simple bond after obtaining the sancUon of 
the f^rt for a 1 mple loan fii C 379 
(pC.), Appl J 160 1C 61=1936 A Lj 155— 
1936 A 173 Stt alio 17 L 688=1936 L 
94 ^ 

^cc 30 Meanino OP \SoROS — It u dear 
that the nardian contemplated by S 30 of 
the Guardians and Itards Act is not only a 
certifcatcd guardian who is ihe natural guar 
dianofthe tsard but also a certificated guar 
d an who is not the natural guardian 1 L R 
(I930)A11 C14-193O ALJ 521-1938 AH 
3C0 The words any other person affected 
thereby in S 30 do not include a creditor whom 
R transfer of property m ght injunouily affect 
75 PR 1914=33 IC B39 WTiciher the 
words of S 30 contemplate the avoiding of a 
transaction by a person other than the minor 
.fee 1938 M N 603—1938 Mad 833 — (1938) 
3 M L.J 426 A pcrmiision obtained by a 
certified guardian by a fraudulent murepresen 
talion IS a nullity but a transfer made in pur 
luance thereof is only voidable 193! ALJ 
997 Transfer of minors interest in decree — 
Judgment-debtor cannot impugn 41 I C 269 
—37 CLJ 110 On this section stt atie 54 C 
687 

Appeal —An order under S 30 is not appea 
lable 44 A 458=1933 A 54 (i)=87lG 
251 

HMtTATiDN — When an assignment by the 
guardian of a minor of a mortgage to which the 
minor If entitled is repudiated by the minor 
the minor himself filing a suit for recovery of 
the mortgage money, the assignee has no right to 
file R suit on the mortgage as assignee and to 
ask the Court to recognise his transfer It u 
not correct to say that the minor cannot repu 
diatc a transfer by his guardian except by fil ng 
a salt under Art 44 of the Limitation Act S 
30 of the Guardians and ^Vards Act makes the 
transfer voidable and it is unnecessary to 
uiquire whether it was beneficial to the minor 
or not 1938 MWN 802 = 1938 hfad 822 = 
(ig38)3ML.J 428 \Vhere a person has been 
appointed under the Act to be the guardian o 
the property of certain Mahomedan minors an 
abenution by him ot the minor s properties 
without obtaining the Court s permission would 
be only voidable and not void It would 
operate as a vabd trarufer unless set aside at 
the instance of the minors concerned Art 44 
of the Limitation Act gives the minon three 
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31 (1) Permission to the guardian to do any of 

the acts mentioned m S 29 shall rot be granted by 
the Court except m case of necessity or for an evident 
advantage to the ward 


NOTES p<nvtr to appoint a guardian of the property 

years from the date of their attaining majority of a minor who w a member of a joint Hindu 
to set aside the alienation IVhere a transfer family and where the minor’s property js an 
IS made hy &dt facto guardian, the position may undivided share in the family property The 
be different ILR (194O Mad 775=53 L High Court has also jurisdiction to sanction an 
W 650=1941 Mad 48i = (i94i) i MLJ Ooo alienation by the father of a minor or the 
(FB) Where a guardian sells immovable manager of a joint family where the Court is 
property belonging to the minor without the satisfied that the transaction is for the benefit 
sanction of the Court and subsequently otecu* of the minor The father or manager has no 
tes a second sale with the permission of the Dist. doubt power under the Hindu Law to sell or 
net Judge, the latter transferee can sue for mortgage for legal necessity or for the benefit 
possession without expressly suing to have the of the estate , but that u no ground for de< 
pnor sale set aside To such a suit Art tao pnving the father or manager tn a Hindu joint 
and not Art 91 of the Limitation Act will family of his right to come to the High Court 
apply 34 GWN 948 Where the minor suet *rtd apply to appoint him the guardian of the 
after attaining majority to set aside the trans- property of a minor member and for empower* 
fer by liis guardian, the suit 11 governed by *f>g him as such to sell or mortgage the family 
Art 44 and not Art 144 Limitation Act estate including the minor’s undivided share, 

IW A L J 997«»l93a A 108=53 A 738 and if the requisite facu arc proved, the Court 

Secs 30 and 3J —Where a guardian of a ought in a proper cause tomalce an order sane 
minor appointed under the Act obtains the tiomng the alienation 167 I C 947=38 Bom 
sanction of the Court authorising him to exe L R 1286=1 L R (1937) Bom 432=1937 B 
cute a mortgage of the minor’s property and 9® See also 13 R 590 
to borrow a certain amount for the purpose of SANcnoN — Gmvt or — F acts to B8 co*t» 

paying off a mortgage decree against the siDEacD —All that the Disinet Judge has to 
estate, and executes a mortgage for the amount consider in an application by the certificated 
authorised by Court, and no fraud or under* guardian for sale of the imnor’s property u 
hand dealing is alleged, the penon who lends vvhether such a sale is neensarv or is for the 
money to the guardian and takes a mortgage evident advantage of the ward \Vhile granting 
from the guardian is entitled to rely upon the permiuion the District Judge should mention 
sanction itself for the validity of the transaction that the transaction may take place at a certain 
The lender is not bound to go behind the figure the eertificatea guardian, however, 
order of the Court sanctioning the mortgage is should not be directed to sell to a certain party, 
entitled to rely upon it, and if he acts tona fidt, the sanction under S 31 is therefore complete 
he IS not bound to see to the application of the authority to the ccruficated guardian to sell to 
money or any part of it The circumstance *ny person he likes who is willing to comply 
that the guardian does not subsequently apply with the terms upon which permission to sell u 
the money in its entirety for the purpose for a«orded by the Distnct Judge 8 P 226^17 
which he borrows It IS irrelevant If the guar- fC 161 = 1929 P aoa See alto iT L 6S6= 
dian applies the bulk of the money borrowed *93® L 946 Subsequent cancellation of the 
for the purpose sanctioned by the Court but order of sancuon does not affect the validity of 
applies a small part of it for a different purpose a transaction made primarily 14 P 4*°= 
whudi JS not sanctioned, itwould still be open >6 PatLT 135 Sanction of Court, effect of— 
to the creditor who has advanced the money If conclusive as to necessity for alienation See 
to establish that there was legal necessity for =*5 Pat L T 787=1935 P 74 Where a 
that amount also When he has paid the whole Judge m a case in which an enquiry is necessary 
amount of the consideration on the faith of the allovvs through his rcmissness a transaction to 
sanction and the amount advanced does not take place to the detnment of the minor the 
exceed the amount sanctioned by the Court, he sanction which he has given is not a bar to a 
IS entiiled to claim the whole amount advanced reopening of the transaction But absence of 
by him as a mortgagee 40 BomLR 180= cnauuy would not vitiate a transaction if the 
1938 Bom 234 Judge has been able to conclude a good bar* 

Sec 31 — a/i 8 under S 29] S 3> does gam 115IC 273 = 19290 354 See else 17 
not make the holding of any enquiry by Court L 688= 1936 L 946 A sale of the property 
essential The fact that the guardian mentioned of a minor by a guardian appointed by the 
one debt m the application for permission for Court, with the sanction of the Court, qas to 
sale but the sale-deed purports to have been be upheld, and the alienee can rely upon and 
executed to pay off totally different debts and « protected by, the order of consent, unless it 
the fact that the sale was actually made for a » shown that the order of sanction was obtained 
higher sum than that proposed do not show by fraud or underhand dealing and that the 
that the interests of the minor were prejudiced alienee was a party thereto It is not necessary 
m any manner by the sale 173 I C 637= for the alienee to prove that the transaction 
193O OWN 104=1938 Oudh 65 Under Its was m the interests of the minor 165 I C 52® 

S rrieral jurisdiction, and apart from the Guar *=*38 Bom L R 796=1936 B 389 A certifi- 
lani and Wards Act, the High Court has cated guardian can enter into a contract with 


Practice with respect to 
permitting transfers under sec- 
tion 29 
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(a) The order printing the permission sliill recite tlie ncccssit) or advintigc, 
as the CISC ma) be, dcscril>c the propertj \utli respect to uhicli tlie act permitted 
It to l>c done, and spcaf> such conditions, if an>, as the Court miy sec fit to attach 
to the permission , and it shall be recorded, dated and signed by the Judge of the 
Court uith his osvn hand, or when from any cause lie is presented from recording 
the order with his own hind, shall be taken down m writing from his dictation 
and be dated and signed by him 


NOTES 

sn inirndme purchairr, but turh a contract it 
tubjrci to tanciion beme accorded 10 the prt>- 
roied iran«act>on and when the unction hat 
been accorded, the contract becomei a com* 
pleied contract by nriuc of that tanction After 
the tanction « actually accorded, it ii not necet 
lary for the certificated guardian to tolemnly 
enter upon another contract with the propoted 
jmrchajer OP asG—iiy 1C. i6t»iQ}o P 
soJ Under S 31 (9) of the Act the Court 
tanctioning a t^e b) a guardian of a minor 
ihould m the order granting tanction recite the 
necetiiiy for the tale or the adianiage to be 
denied from it , but theommion to do thtt it 
onl) an irregulant), and cannot iniatidaie the 
orxler or render the tale i-oidable 1C5 I C 530 
— SOBomLR 796=iip36Il jOg A contract 
entered into by a eertmeated guardian without 
authoniyuoat awd bu* onlyvoidable and the 
party rnonding the contract must, if he hat 
receded any benefit thereunder from the other 
party *0 the contract ratore tueh benefit to far 
at maybe 97 A L.J Ii40*-i939 A 890 

AciwowvtDOHtVT — A dt faeta guardian hat 
no power to aclcnowledge debt so at to bind a 
minor 1933 M '' N 383 

AcgunucENt — A m nor ti not bound by any 
acquiescence on the part of his guardian 
though It may be a piece of evidence against 
him (the minor) 37 C WJf 237“i933PC 
20-84 ML.J I (PC.) 

De facto Guardian — Auenation BY— (i) 
H ndu miner (/frWj by the Full Dench, Beau 
moot ^ G.J , dissenting) — The dt facta guardian 
of a Hindu minor can validly tell the property 
of the minor to a third person for legal neces 
sity {Hanoemanbersaud's case, Rcl on 49 B 
576, Overruled) 34 Bom L R 1483 (FB) 
vu) Indian Chnsttan miner — An alienation by a 
de facto guardian of an Indian Chnstian minor 
uvoid 152 IC 120=1931 M 599=60 ML. 
J 695 (lu) Surmese Buddhut de facto guardian 
— A dt facto guardian of a Bunnese Buddhist 
cannot bind the ward s estate Unless a 
guardian u appointed by the Court and gets 
permission from the Court to dispose of the 
property of the ward it cannot part with or 
encumber m any way the property of the 
ward 1933 P 83 ore also 134 I C 214= 
1931 R 178 

Alienation by guardian — Invalid sang* 
TtON OP Court — Claim for damages — Apart 
from any personal covenant personally binding 
on him a guardian selling the property of bit 
minor ward is not personally liable for damages 
to the vendee if the latter is depnsed of the 
whole or part of the property in consequence of 
the permusion of the District Judge conferring 
authority on the guardian to transfer being 
found to be invalid 151 IC l20=ig34AL 

J 350=«93* A 645 


AtamiATTON — * RErERENCE TO — \\’hcfe a 
Burmese mother referred a dispute to arbitration 
on behalf of herself and her minor sons but It 
appeared that she svas ncser appointed guar* 
dian, Md that the reference and the award 
were imalid and not binding on the minors 
(ISR lOG (PC),Rel on] 142 I a 189 A 
guardian has no pmver to make a reference to 
arbitration on behalf of a minor 130 IC 8to 
“193>T 9a(t9C 33J Ref , 39 a 939, Dut ) 
(But tttalio 131 I C. 738^1939 I*. 796 where it 
has been held that a reference to arbitration 
made by a properly constituted guardian in good 
faith and for tne benefit of the minor wouIcT be 
binding on him) See also 1931 A 307 
Sec 31 (2) General — S 31 (9) is 

mandatory and not merely' directory 93 O 
C 79— 56 1C 39B Set abo 97 Bom L R 
483=8? 1C 719-1995 B 390 9O I C 500, 
103 IC 698=1997 L 665 A sale by the 
eeriificated guardian of a minor without the 
sanction of the Judge is oot void vt teto but is 
only voidable If the minors have been bene* 
filed by the sate, they cannot avoid the sale 
Without restoring the benefit to the purebasen 
98 I C 500 1996 0 88 149 I C tw— 

1933 M 359 (sale by looiher upheld where 
major portion of the pnee was applied for pur* 
poses binding on the minor) 95 1 C 491, 95 I 
C 680=1996 O 169 In considering validity 
of a transaction entered into on minors behalf, 
the tests to be applied are (1) to see whether a 
man of ordinary prudence would have entered 
into such a transaction in respect of his own 
property (a) and whether the circumstances 
were such that had the guardian applied to the 
Court for sanction the Court would have given 
the sanction 1925 M 915=47 M LJ 998 
What amounts to sanction by Court set 12 O 
1* J 453=^*) I C 69 Permission to a guardian 
to do any of the acts mentioned m S 29 shall be 
granted only in case of necessity or advantage to 
the ward 38 CLj 213 = 1924 C 420 A 
District Judge g ving an unconditional sanction 
to a sale of a minor s properly by a guardian 
cannot after lU execution and registrauon order 
a re sale thereof 46 I C 542 Non observance 
of some rules prescribing particular forms of 

E rocedure does not make the order a nulbty, 
□t non observance of rules creating jurudiction 
renders the order null and void 87 1 C 938= 
19250 633 See flboasALJ 725=50 A 63 
= 1997 A 631 Sanction cannot cure inherent 
defects — Suit by minor to set aside the sale — 
Onus 45 M 429=42 ML J 333 = t9®2 M 
135 permission to sell— Necessity not men 
tinned — Effect 930c. 72=5616 328, 8_P 
48 fudgment against minor is binding unless 
guard an is guilty of fraud 87 j C 238=1925 
O 633 

Burden or proof — In ordinary cases it u for 
flie transferee to prove that a loan taken by a 
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{3) The Court may m its discretion attach to the permission the follotving 
among other conditions, namely — 

(a) that a sale shall not be completed without the sanction of the Court , 

(i) that a sale shall be made to the highest bidder by public auction, before 
the Court or some person specially appointed by the Court for that purpose, at a 
time and place to be specified by the Court, after such proclamation of the intended 
sale as the Court, subject to any rules made under this Act by the High Court, 
directs , 

(c) that a lease shall not be made in consideration of a premium or shall 
be made for such term of years and subject to such rents and covenants as the 
Court directs , 

(d) that the whole or any part of the proceeds of the act permitted shall be 
paid into the Court by the guardian, to be disbursed therefrom or to be invested 
by the Court on prescribed securities or to be othersvise disposed of as the Court 
directs 


(4) Before granting permission to a guardian to do an act mentioned in 
S 29, the Court may cause notice of the application for the permission to be 
given to any relative or friend of the ward who should, in its opinion, receive notice 
thereof, and shall hear and record the statement of any person who appears in 
opposition to the application 

32 Where a guardian of the property of a ward has been appointed or 
declared by the Court and such guardian is not the 
j Collector, the Court may, from time to time, by order, 
or declare? by the Court'" ' define, restrict or extend his powers with respect to the 
property of the ward in such manner and to such extent 
as It may consider to be for the advantage of the ward and consistent with law 
to which the ward is subject 


NOTES 

guardian of the Hindu minon who constitute a 
joint family was for the purpose of family neccs 
sity But once the loan is taken with the sane 
tion of the District judge the burden of proof 
would change and if the minors come to avoid 
the transfer then it will be for them to show 
that the transfer is not binding upon them 
Where however, the mortgagees fully knowing 
the terms of the order of the District Judge 
under which the guardian has been permitted to 
take a loan grant the loan without complying 
with the terms of such order it is not open to 
them to claim any benefit which they would 
have been entitled to otherwise because of the 
sanction given to the guardian In such circum 
stances the mortgagees in order to establish the 
fact that the mortgage deed is binding on the 
minors have to show that the loan was taken 
for family necessity 152 I C 503 = 1935 A 41 

Appeal and Revision — Order of District 
Judge fixing expenses of minor s mamage u not 
open to appeal or revision 48 A 300=9* I C 
482 = 1926 A 301 

Sec 31 ( 4 ) —The words ‘any person 
means any person interested in an application 
made on behalf of a m nor not merely hi* fnends 
or relatiics 35 M 743=11 IC gi6=ai M 
LJ 685 

Secs 31 , 33 and 43 Lease wttkout per 
M iaioN— PoivER TO cancel — Power to deal 
wmi MINORS PROPERTY — The DistTictJudge 
cannot cxeraiejudicial authority m relation to 
third persons in proceedings under the Guar 
d ans and Wards Act If the lease executed by 
the guardian is voidable, the same not having 


been executed with the permission of the Dis 
tnct Judge, the latter has no power to cancel it 
in the sense that the lease becomes inoperative 
by force of that order Any question as regards 
the validity of the lease is to be determined by 
a competent Court m a regular suit There is 
no provision in the Guardians and \Vards Act 
which empowers the District Judge to cxerase 
disposing power over the minor s property under 
the management ofa lawful guardian It is the 
funcuon of the guardian to deal with the pro 
perty of the minor and to administer it The 
guardian may obtain the advice of the District 
Judge under S 33 The District Judge may 
also make an order under S 43 regulating the 
conduct or proceeding of any guardian appoint 
ed or declared by the Court But he cannot 
deal with ihe minor a property and do every 
thing which the guardian might do Besides 
cancell ng an instrument executed by the latter, 
he has no power to declare that the canedia 
turn of the lease already executed is to take 
effect from a certain date and that it shall be 
valid till that dale arrives 1934 A 1043= 
1934 ALJ i2o8 

Sec 32 — A minor s interest m a trust can be 
protected and the benefits thereof secured to the 
minor by the appointment of a guardian of the 
property of the minor in respect of such interest 
39 A 288=37 I C 883 As to jurisdiction to 
dispossess third person m possession of the estate, 
s«47 A 313=23 A L J q 8=I925 A 277 An 
order of suspension of the guardian can be 
passed by the Judge under S 32 40 I C 397 

On this section see also 57 M 712=66 MLJ 
351, 64 C L J 556, cited under S 43, in/ra 
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R.cM of ci.*rd,an »o ap 33 (0 A guardiin appointed or declared b> the 

pomt«l PT drtlarrd to appl) Court ma> appl) b> petition to the Court ^^hlch .np- 
lo the Cemrt for opinion in pointed or dedtred lum for its opinion, advice or 
tnaMcrmfnt rf pmprrt) of Jiredion on an) present question respecting the 
nnmgcmcnt or administration of the property of liis 

ward 

(a) If the Court considers the question to be proper for summary disposal, 
It shall cause a copy of the petition to lie served on, and the hearing thereof may be 
attended by, such of the persons interested in the application as the Court thinks 
fiL 

(3) Hie guardian stating in good faith* the facts in the petition and acting 
upon the opinion, advice or direction given by the Court shall be deemed, so far 
as regards his own responsibility, to have performed his duty as guardian m the 
subject-matter of the application 

Oblijationi on puardian of 31 ‘Uliere a guardian of the property of a ward 
prepay appomied or de has been appointed or declared by the Court and such 
clai^ b> the Court guardian is not the Collector, he shall, — 

(a) if so required by the Court, give a bond as nearly as may be in the 
prescribed form, to the Judge of the Court to enure for the benefit of the Judge 
for the time being, with or without sureties, as may be prescribed, engaging duly 
to account for what he may receive in respect of the property of the ward , 

(A) if so required by the Court, deliver to the Court, wjtlnn six months 
from the date of his appointment or declaration by the Court or within such other 
time as the Court directs, a statement of the immovable property belonging to 
the ward, of the money and other movable property which he has received on 
behalf of the ward up to the date of delivering the statement, and of the debts due 
on that date to or from the ward , 

(c) if so required by the Court, cxlubit Ins accounts in the Court at such 
times and in such form as liie Court from time to time directs , 

(rf) if so rcguired by the Court, pay into the Court at such time as the 
Court directs the balance due from him on those accounts, or so much thereof 
as the Court directs , and 

LEO REF been appointed guardian of her minor child by 

* Set S 3 (20) of the General Clauses Ael Court referred a dispute m which the minor 

(Xof 1897) was interested to arbitration without having 

* For instances of notifications issued under obtained the previous sanction of the District 

this section, jrrBoni R AO, Vol III Judge VVlien the award was filed, in Court, 

permission was obtained from the Court that 
NOTES the award should be filed inasmuch as it was for 

Sec 33 — The directions of Court under the benefit of the minor, but there again the 
S 33 do not impose a liability on a minor where mother acted as guardian ad Itlfn The minor 
none existed The effect of the sanction under sued after attaining majority to avoid the 
sub<l (3) of S 33 IS that it raises a statutory decree passed by Court on the basts of the 
presumption of a faithful performance by the ward IMd that the mother’s reference to 
guardian of a duty cast upon him and protects arbilratiori without the necessar sanction of 
him as regards his own liability either under his Court rendered the award and decree voidable 
bond or m general to the Court or as against at the instance of the minor and the latter 
the minor The »anctioti does not however, could sue to have same set aside wilhm three 
have the effect of making the minor personally years of attaining majority 53 A 428—1931 
bound by a contract by the guardian which ALJ 170=1931 A 307 On this section see 
docs not purport to charge the minor’s estate also 96 ALJ 290 1938 A 259 

34 Bom L.R 996 See also 1934 A 1043 Sec — ^Theie u no provision of law wl ich 
Where a guardian granted a five years’ lease of allows a Court to requite the guardian to pay 
a certain land belonging to the minor and the into Court a fixed sum at staled intervals with- 
transaction was approved by the minor and hu out regard to the question whether this is m 
relatives and was duly communicated to the excess of the balance shown on the guardian’s 
Court but subsequently on the application of a account or is withm it 1935 L 93* 
third party the Court cancelled the pnor lease Cl* (c) and (d) — For scrutiny of guardian s 
and directed a fresh auction, held, that the first accounts regular suit is the proper remroy 26 
lease granted was within the competency of the LW 44=100 IG 600 See also 1926 M 478 
minor and the Court 1 order cancelling the same =5oMLJ 373 107 IC 152=7” >44 
was made without jurisdiction 133 1 C 203= Cl (d) Scope or Secnov — 94 IG «= 
1930 L loi A Mahomedan mother who had 1926 M 825=50 ML.J 273 There is nothing 
C C. M — 3S6 
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(f) apply for the maintenance, education and advancement of the ward 
and of such persons as are dependent on him, and for the celebration of cere- 
monies to which the ward or any of those persons may be a party, such portion of 
the income of the property of the vnrd as the Court from time to time directs, 
and, if the Court so directs, the whole or any part of that property 

^[34 A 'When accounts arc exhibited by a guardian of the property of a 


* liuerted by Act XVII of 1929 S 2 
NOTES 

m S 34 to warrant the suggestion that the ex 
pression balance due from him on those 
accounts is necessarily intended to empower the 
Court to compel the guardian to pay into the 
Court, not the sum which he admits to be due 
at the foot of the account exhibited by him but 
the sum which the Court finds on enquiry held 
by It to be due 121 1C 168=19308 43 See 
also 1^0 1 C 590=34 PLR 540=1933 L 4B4, 
1930 L 420 S 43 read with S 34 impliedly 
provides for expenditure m connection with the 
auditing of the accounts relating to the property 
oftheward 1 1 P L T 349* 1930 P 384 The 
euardun of a minor gave on lease a plot of 
, “ ^longing to a minor to his brother m 
law The Court held that the lessee was a 
bcnamidar for the guardian and called on the 
to deposit the lease money m Court. 
Mela that the claim against the guardian could 
be sustained only on the basis of a contract or 
a guati contract and such a claim could be en 
forced by a regular suit and not by a summary 
remedy 136 I C aaai932 L 27a Ifnoaccounii 
are furnished by the guardian it does not pre 
elude the Court from going into accounts and 
calling on the guardian to pay such balance as 
the Court may find to be due The power of 
Coui't is not limited to directing the guardian 
to pay such balance as he may or may not show 
(46 A 458, 7P 144 Foil) i4> IC 590 
\Vhere a petibon against a guardian stales 
that a certain amount is due from the guardian 
and the Court finds that the exact amount due 
IS something different Held that the Court 
can record any definite finding as to exact 
amount due from guardian 164 I C 282= 
17PLT 756=1936? 447 

Sec 34 (c) —Although under the Hindu 
Law money borrowed for the purposes of the 
marriage of a member of a Hindu family must 
be regarded as borrowed for legal necessity, yet 
when a guardian has been appointed by the 
Court the powers of such guardian with regard 
to incurring liabilities on behalf of the ward 
are limited Such guardian is incompetent to 
borrow money for the purpose of the marriage 
of one of his wards and his sister dependant on 
them without the permission of the Court in 
view of S 34 (0 SOWN 1146=19310 
403 An order passed in respect of maintenance 
of a dependant of a minor is one passed under 
S 34 and being of a temporary nature is not 
b nding when the minor attains majority >935 
Pesh 174 All orders passed under the provi 
ston ofS 34 (*) are temporary orden having 
no eflect after the owners of the estate attain 
majority Once the minor attains maionty, the 
Court IS /unefus effieto and the late ward is «m 
powered himsclfto cancel or vary the arrange 
menu made by the temporary orders which were 
pasted during his minority (5CVVN 207, 


Dist) 161 I C 41 = 1936 Pesh 34 An order 
issuing warrant against an cx>guardian for re- 
covery of arrears of mimte nance said to be due 
to the minor up to the date of his making over 
possession of the minor’s estate to the new 
guardian is bad when the ex guardian has no 
property of the minor in his hand and has 
made it over to the new guardian and has sub- 
mitted accounts If on the accounts anything 
IS found due from him to the minor, appropn- 
aie steps could be taken against him for the 
recovery of the said amount 68 C L J 68 
There is no provision in the Guardians and 
Wards Act empowering the Court to issue a 
distress warrant on the minor to recover from 
him sum alleged to be due by him to the cx- 
guardian 1937 CaJ 422 Consent order for 
payment of money by husband to wife or school 
authorities for maintenance and school expenses 
of minor children is valid but not tacecutnble as 
decree for money under C P Code O 21, R 
II 4iBoniLR 625=1939 Bom 367 

Secs 34 and 35 Score —Thu section does 
not deprive the Court of iti general power to 
impose conditions on guardians and so the ap* 
pointment of a guardian conditional on his 
furnishing security is not ultra vires 40 M 775 
—37 IC 892 See also 49 M 809 51 MLJt 
726 (FB) Notes under Ss 7 and 10 

supra] Court can ask guardian to apply in- 
come for maintenance 34 PR 1912=1410 
789 An order under S 34 Cl (*) directing 
ihe guardian of a ward to pay a certain sum of 
money to another » not an order under S a 
( 14), C P Code and is therefore not executable 
as a decree 41 M 241 = 41 IC 341 (36 hi 

29 Foil) Attachment of property of guardian 

M jmproper 1923 L 506 (t) 

Securitv — A ppointment of guardian does 
not become efTcctive until security u furrushed 
71 I C 57a The Court is the obligee under 
a bond executed by sureties under S 34 (a) 
and can alone sue on the bond in the absence 
of an ass gnment in due form of law 42 M 
302=36 ML J 114=49 IC 587 Limitation 
IS that prescribed by Art 68 of the Lirmtation 
Act except where the bond charges immovable 
property 4'* M 30 The District Court can super- 
sede a guardian if he fails to furnish security 
withiti the fixed time 19 I C 609=192 P L 
R 1913 Order appointing a person guardian 
subject to his furnishing security within a time 
— Failure to furnish — Penalty 51 X C 88=17 
ALJ 377 

Apphal — D irection to guardian to deposit 
money due to minor — ^Vot appealable 37 I C 
309 No appeal lies from an order fixing the 
amount to be applied for the maintenance 
education and advancement of the ward and 
the persons depending on him 27 I C 921 = 
28 M L J 96 

Sec 34 A — S 34 A was inserted by Act 
XVII of 1929 The necessity for this section 
u stated as follows in the Statement of Objects 
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^^ard in punuancc of a requisition made under clause 
(c) or section 34 of othcriMsc, Court may appoint 
a person to audit tlic accounts, and may direct that 
remuneration for the ^^o^k be paid out of the income of the property] 

35 \Micre a guardian appointed or declared hj the Court has gi\cn a bond 
duly to account for uhat he may receuc in respect of 
the propert) of his uard, tlic Court may, on ap- 
plication made by petition and on being satisfied 
that the engagement of the bond has not been 
terms as to sccurit>, or proaiding that any money 
the Court, or othcnMse as the Court tlunks fit, 
assign the bond to some proper person, who shall thereupon be entitled to sue 
on tiic bond in his own name as if the bond had been originally given to him instead 
of to the Judge of the Court and shaH be entitled to recover thereon as trustee for 
the ward, in respect of any breach thereof 


Tower to remunexa 

lion f>r»udilms arccunti 


Sun eu^rdian Mherr 

admimitration bond was 
taken. 

kept, and upon such 
received be paid into 


NOTES 

and Reasons — ^•'TbeCnanlians and Ward* Act, 
1890, contains no ipeafic proMiion Tor the audi 
ting of the accounU of minor t estate* and the 
meeting of the cost of the audit out of the 
csiates The audit of such account* lend* to be 
left IQ the Judges of Suhordmaie Court* oe Di** 
tnct Courts or lo miniitenal ofTicen who ha\e 
rarely the time or training lo apply anything in 
the nature of a thorough (e*c With a view to 
checking the possibility of defalcation an adeou 
ate audit of these accounU is desirable Ac 
cordingly the present Bill has been framed for 
the purpose of gw ing esepr^^ to the Court 

to aw aid remuneration for auditing accounts out 
of the income of the property Cl (3I empowers 
the High Court to make rules as to toe audit of 
the accounts the class of persons who should be 
appointed to audit them and the scales of rmu 
neralion to be granted to the auditors 

See 35 —The Court has got the power under 
S 35 to assign a surety band executed by the 
guardian m fa* our of the Assignee of the interests 
of the minors who has attained majority The 
exercise of junsdiction (0 ass gn is undoubtedly 
ducretionary (The effect of the words "as 
trustee for the ward in S 35 considered ) 34 
C W N 953 

Security bond by guardian — AsstONwem- — 
Where a person appointed as guardian of a 
minor under the Act executes a secunly bond in 
favour of the Court undertaking to ‘ duly account 
for all the movable property and for all the 
money which he shall receive on account of the 
movable and immovable properties of the 
minor, ' etc , and to be liable for a certain 
amount of money m default of the due peifor 
mance of hu duties as guardian making his 
immovable properties secunly for the amount in 
addition to his personal liability, the bond it 
conditioned for the due performance of the 
duties of the executant as guardian The oUi 
gation to pay comes into force the moment there 
IS failure to account for tlie monies received by 
the guardian If as the result of the engage 
meat of the bond not being kept up and of the 
failure of the guardian to account for the monies 
the Court Assigns the bond undi'r S 35 what 
the assignee gets 11 not a mere ngbt to 
sue but a right to enforce a liability under 
the bond which has accrued due anff 
when the liability u also secured by a charge 
or mortgage of immovable property, tte 


charge or mortgage is also assigned along with 
the right to enforce the liability The assignee 
under S 35 is entitled to enlorce the liability 
and the charge or mortgage therefor as if the 
bond has bevn execute*^ in his favour When 
a newly appointed guardian of the ward takes 
an assignment the assignment is in trust for 
ihewaril When the assignee guardian assigns 
the bond to the ward on the latter becoming a 
major that auignment is only in fulfilment of 
the duly the assignee is under (0 hand o*er all 
the property of the vsard to the latter Such an 
assignment is perfectly valid and entitles the 
ward to sue and to enforce its terms 193B M 
WN 379“ >938 Mad Bag The proceeding 
for aissignment will m no way operate to the 
prejudice of any defence the lurety^t represta* 
tixes may have m a suit brought on the bond 
34CWN 953-19300594 Anorderbythe 
District Court fixing the liability of the surety is 
not called for and not necessary before the Court 
can assign the bond to the minor or any other 
guardian of his appointed by the Court There 
IS no provision m the Act for the surety being a 

E arly to any proceeding* in which accounts may 
c taken and no provis on by which the surety 
can appeal against the order of the District Court 
fixinghis liability 135 1 G 833 = 1032 A 177 
A c<rljkaie ej gaardianshp tt not a publ e or ejjiml 
rreerdwithin the meaning of sec 35 and is there- 
fore not admissible in evidence 53 A 428= 130 
IC 201 = I93iA 307 Whatsec 35 apparently 
contemplates is that an entry should have been 
made by an officer whose duty it is to make such 
an entry after having been satisfied as to its 
correctn^ 53 A 428=130 IC 2oi = i93« A 
307 

Secs 35 and 36 — Ann^/or ceroi-njby award 
against hu late guardian or his representatives if 
It I* proved that hu properly had gone into their 
hands is maintainable 22 Bom L R 633=44 
B 852 St! eln 18 I C 876=17 CUN 695 
Ward should not be compelled to file regular 
suit for satufymg Court that engagement has not 
been kept up 1928 M 545=54 M L.J 671 
Sec 35 u perfectly general and can apply to a 
case where the w^rd was a minor or to a case 
where the ward has ceased to be a minor The 
section IS intended to cover both tic cases 
There u nothing in sec 35 making it inappli 
cable to the case of a wara attaining majonty 
and applying for an assignment of the bond 
(4*M sM.St MUJ 241, Diss from) 1928 
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36 (i) Where a guaruian appointed or declared by the Court has not given 

a bond as aforesaid, any person, with the leave of 
Suit against guardian where Court, may, as next friend, at any time during the 
administration bond was not . 4., r 1 ' j j 

continuance of the minority of the ^vard, and upon 
such terms as aforesaid, institute a suit against the 
guardian, or, in case o* his death, against his representative, for an account of 
what the guardian has received in respect of the property of the ward, and may 
recover in the suit, as trustee for the ward, such amount as may be found to be 
payable by the guardian or his representative, as the case may be 

(2) The provisions of sub-section (i) shall, so far as they relate to a suit 
against ^ guardian, be subject to the provisions of S 440 of the Code of Civil 
Procedure as amended by this Act ‘ 

37 Nothing in either of the two last foregoing sections shall be construed 

to deprive a ward or his representative of any remedy 
as^muee^ **^* **^°^^*^'^**'' against his guardian, or the representative of the 
guardian, which, not being expressly provided m either 
of those sections, any other beneficiary or his representative would have against 
his trustee or the representative of the trustee 

Termtnatton of Guardianship 

38 On the death of one of two or more joint 
Right ofsurvivorihip among guardians, the guardianship continues to the survivor or 
joint guardians survivors until a further appointment is made by the 

Court 

39 The Court may, on the application of any person interested, or of its 
Removal of guardian own motion, remove a guardian appointed or decUred 

by the Court, or a guardian appointed by will or otner 
instrument, for any of the following causes, namely — 

(0) for abuse of his trust , 

[b) for continued failure to perform the dufies of his trust , 

(c) for incapacity to perform the duties of his trust , 

(a) for ill treatment, or neglect to take proper care, of his ward j 


LEG REF 

^ Ste new Order XXXII Rules i and 4 (2) m 
the First Schedule to the Code of Civil Proc^urc 
(Act V of igoS) 

NOTES 

hf 545~54^^LJ 671 A suit brought against 
the guardian of the property of a minor under 
sec 36 IS maintainable though the leave of the 
Court IS obtained subsequent to filing 22 Bom 
L R 787=44 B 602 

Appeal— 135 1 C 833=1932 ALJ 47= 
1932 A 177 30B 164=7 Bora LR 803 
Sec 36 Scope— Suit por rendition of 
ACCOUNTS — The pnnciple underlying sec 36 » 
one of universal application and can be applied 
even to a case where the guardian is not ap 
pointed by the Court The minors are there 
fore entitled to ma ntam a suit for rendition of 
accounts aga nst the legal representative of the 
guardian The fact that the minors have entered 
into a compromise with one of the legal repre 
sentatives cannot m any way deprive them of 
the right of bringing a suit for rendition of 
accounts against the otrers 1934L 410 

Secs 36 and 37 — A minor cau sue the legal 
representative of his deceased guardian for 
accounts where the guardian had d ed vvsihout 
rendering accounU and sec 41 (jV „ ^ 

It 55 PR 1918=46 1C 457 


Sec 39 — The provisions of the Act apply to 
guardians appointed by will and action canoe 
taken in regard to them under S$ 39 4* 

45 8 L 306—103 IG 470=1927 L 344 
Scope op Section — The Court cannot 
appoint a guardian of the person of a Hindu 
minor of a joint family 57 I C 678=11 LVV 
596 It IS open to a District Court to remove a 
guardian for continued failure to perform the 
duties of his trust for incapacity to perform those 
duties and for contumacious disregard of any 
order of the Court Failure to keep account of 
trust property is a failure to perform a very 
important duty of the trust and the illiteracy 
which IS a bar to the performance of such duty 
can be looked upon as an incapacity under 
sec 39 (f) If a man is illiterate it is still his 
duty to furnish account by employing another 
person to keep accounts 117 I C 782=1930 
S 14 If a guardian has been appointed of 
the persons and property of the minor sons by 
their father by means of a will the Court has no 
jurisdiction to proceed with the appointment of 
another guardian until the guardian appointed 
by the will is removed from guardianship under 
the provisions of sec 39 of the Guardians and 
Wards Act 41 P L R 12 As to power to 
remove even testamentary guardians see 28 
PunjLR 127 Appointment of sister s husband 
as guardian of MahoinedanniiRPr-~S 
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(f) for contumacious disregard of any prosision of this Act or of any order 
of the Court ; 

(/) for conviction of an offence implying, in the opinion of the Court, a 
defect of cluiMCtcr v\lucli unfits him to be the guardian of his w.nrd ; 

(j) for ln\*ing an interest ad\ enc to the faithful performance of his duties ; 
{h) for ceasing tp reside VMthin the local limits of the jurisdiction of the 
Court ; 

(i) in the ease of a guardian of the property, for bankruptcy or insoKency ; 
(i) by reason of the guardianship of the guardian ceasing, or being liable to 
cease, under the lau to which the minor is subject : 

Provided that a guardian appointed by will or other instrument, whether 
he has been declared under this Act or not, shall not be removed-— 

(a) for the cause mentioned tn clause (g) unless the adverse interest accrued 
after the death of the person who appointed him, or it is shown that that person 
made and maintained the appointment in ignorance of the existence of the adverse 
interest, or 

(fc) for the cause mentioned in clause (h) unless such guardian has taken 
up such a residence as, in the opinion of the Court, renders it impracticable for 
him to discharge the functions of guardian 

^OTE 5 3» PR 1 C 789, 9 O WJv’ 796 

personal la" of lh« minor 8s I C 624»a8 (t B ), 

OC 173=19250623 Theword “ifulrument” Cl (h) — An applicant for ^ardiamhip must 
ui ICC 39 must be confined to insirumenu reside wiihm the jurisdiction of the Court to 
/mmx with awill.anddoes notcov-era which he makes the application 36 A 980=34 
eompromuc decree. 42 I C 503=6 LW 760 I C 59 But srr ehe 1995 N *24=7510 595 
(18 U 375i Foil] A vmII need not and could This u an enabling clause Person outside juris* 
not be set aside when the testator had no legal diction can also be appointed m a fit and proper 
power to appsoint a guardian for the property case igjo Pesh 14 ButJfr58C ti, vjfra It 
40 M 673 = 30 MLJ 504 Guardian not is within the discretion of the Court to appoint a 
validly appointed if trespasser, if could be man who does not reside wiihm the local Jimitj 
removed si IC 848 Guaratan may be ofitsjunsdiciion as a guardian ornot There 
removed, if there exists bitter relationship is no provision m the Act prohibiting (heap* 
between him and his ward 1925 L. 375. 8 L pomtment of a penon as a guardian who does 
L,J sot. Wishes of minors m a position to not reside within the local limits of the jurisdic* 
exercise their discretion to be consulted 1925 tionofihe Court A plain reading of sec 39 
L. 375 Courts removing guardians must, shows that the Court has been ‘given the power 
first of all, be satisfied that there arc present one to remove a guardian who has ceased to reside 
or more of the reasons for the removal of guar- within its local limits The word “may" has 
diansset out in sec 39, and should expressly been used and not “shall" But the converse 
state what the reasons arc which justify the order proposiuon is not true 1B8 IC 555=1940 
removing the guardian The mere circumstance Pesh 14 Steaboj^ 1 C 595 = 19*5 Nag 994 
that the minor is sufficiently old to be able to ex- Under the Guardians and Wards Act, it is not 
press a preference for one person over another for essential that a person who applies for being 
hu guardian is no reason for removal of a guar- appointed guardian of the property of a minor 
dian 165 I C 258=1936 MWN 373=1936 should be a resident of the district in which 
M 695 hailure by a guardian to comply with the property is situated The power of the 
the terms of his appointment justifies his removal Court under S 39 of the Act to remove a 
by the Court 20 I C 10=164 PLR * 9*3 guardian who is not residing in the district 

abo tQ 76 0 169=2 OW.N 796(FB) When the within which the property « situated is dis- 
Court removes a person from guardianship, it is ccetionary and it cannot reasonably be inferred 
its duty to pass the necessary orders for the therefrom that the applicant must necessarily be 
adequate protection of the minor’s estate, espea- a resident of the district in which the property 
allv when it is in a bad state of manage- is situated 44 P L R. 202 
ment. 34CWN 986 ^\here objectionswcre Ohltr — Sec 39 seems to suggest that a Court 
taken to accounts filed by a guardian of a minor should not appoint a person who is resident out- 
by his maternal uncle who presented a petition side itajunsdiclion as guardian 58 C 15=1930 
for the removal of the guardian and an inquiry C 397 Person residing out of junsdictiort of 
of accounts was held H<ld, that inquiry could Court may be appointed guardian 1933ALJ 
be held at the instance of such person as sec 39 1333= *933 A 780 

permitted a Court to act m the matter of rc- Cl (j) — A widow appointed as testamentary 

movalofa guardian on the apphcation ofany guardian does not become legally disquahfied by 
person interested 164 IC 282=17 PatLT. re-mamage to continue to be guardian j8 
756=1936? 447 IC 133 _ 

Sec 39 (e) —Guardian disobeying order Nonce —Removal of guardian— Notice to 
under sec 34 («)— ImposiUon of fine ultra etns shovvr cause essential before removal 97 I C. 
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[S 40 


40 (i) If a guardian appointed or declared by the Court desires to resign 

_ . r ^ his office, he may apply to the Court to be dis- 

Discharge of guardian charged ^ ^ 

(2) If the Court finds that there is sufficient reason for the application, 
It shall discharge him, and if the guardian making the application is the Collector 
and the Provincial Government approves of his applying to be discharged, the 
Court shall in any case discharge him 

Cessation of authority of 41 (i) Thc powcrs of a guardian of the person, 

guardian CCasc — 

(a) by his death, removal or discharge, 

(b) by the Court of Wards assuming superintendence of the person of 
the ward , 


(c) by the ward ceasing to be a minor , 

(d) in the case of a female ward, by her marriage to a husband who is not 
unfit to be a guardian of her person or, if the guardian was appointed or declared 
by the Court, by her marriage to a husband who is not, in the opinion of the Court, 
so unfit , OT 

(f) in the case of a ward whose father was unfit to be guardian of the person 
of the ward, by the father ceasing to be so or, if the father was deemed by the 
Court to be so unfit, by his ceasing to be so m the opinion of the Court 

(2) Thc powers of a guardian of thc property cease — 

(a) by his death, removal or discharge , 

(i) by the Court of Wards assuming superintendence of the property of 
the ward , or 

(c) by the ward ceasing to be a minor 

(3) When for any cause the powers of a guardian cease, the Court may 
require him or, if he is dead, his representative to deliver as it directs any pro- 
perty m his possession or control belonging to the vsard or any accounts m his 
possession or control relating to any past or present property of the ward 


]8~9o CLJ 398 Before removing a guar 
dian, he ihould be g»en notice setting out for 
which of the causes mentioned m sec 39 it is 
proposed to remove him 116 IC 669(1) 
1929 N 176 

Appeal — ^There is no appeal from an order 
made by thc District Judge refusing to remove 
a guardian 14 I C 56— 195PWR 1913(19 
C 487 33 c 301,30 B 667, 30 A 433, Foil) 
Order removing guardian is appealable 1925 
O s6o 

Secs 39 and 8 — A first cousin, once re 
moved of a minor comes within the terms ofS 
8 (4) and is thereby entitled to make an appli 
cation for the appointment of a guardian Tbc 
fact that he comes ivithin the terms of S 8 is 
quite enough to make him personally interested 
within the mcamng of S 39 and he is, there 
fore entitled to file an application for the re 
moval of a guardian The fact that he is at 
enmity with thc guardian is immaterial 1 L R 
(1939)3 Cal 440=18510 880=13 RC 430 

Secs 39 and 43 —Relative scope — Tesla 
mentary guardian — Removal — Directions and 
conditions as to d scharge of duties — Powers of 
Court See 71 ML.) 417 

Sec 40 — Application for removal of guardian 
dismissed — Subsequent appi cation is barred 
soALJ 959=49 A 196=1933 A 540 
eUo 136 I C 3 **1932 L. 306 cited under S 41, 

Cl (4) 

Sec 41 Scope of Section — S 41 is not 
confined to the case of guardian appointed by 


the Court The word ' guardian ’ in that 
section refers not merely to a guardian appoin- 
ted or declared by the Court, but also to 
guardians including guardians appointed by 
instruments Under S 41 (i) the rights of a 
person who claims to be the legally constituted 
guardian of a minor come to an end when the 
Court of Wards assumes supenntendence 15° 
I C 706—1934 O 393 

Appucation of Discharge ov ground of 
MAJORITY — Effect of order — In an applica- 
tion by the guardian for a discharge on the 
ground of majority, it is not necessary for the 
Court to declare the minor to have attained 
maionty The Court when it accepts the fact 
that the minor has attained majority, does not 
makeany order under the Act, which would be 
final and not liable to be contested by suit or 
otherwise It „ open to the minor to show that 
be had not attaint thc age of majority on that 
date in spite of the orders passed by the Judge 
1S9 IC 78 i = i934 ALJ 3i8=I934 A 406 
(FB) 

Sec 41 (3)— The words ‘in his possession 
or control should be taken in the narrow sense 
of • m this sense of the guardian having a power 
of disposition over it and not in thc actual 
possession It does not mean that if the 
guardian fias converted thc Government Pro 
miasory Notes of his ward and disposed of the 
property or proceeds no order can be made 
against him under S 41 153 IC 1073=3® 

CWN 438=1934 C 520 On an application 
for the discharge of guardian, the Court has 
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(4) Wlicn he Ins dchs-crcd the propertj or accounts as required by the 
Court, the Court nn) declare him to be discharged from his liabilities save as 
regards an> fraud which subscqucntl> be discos cred 


NOTES 

powrrto direct an inmiiijauon Into accounts 
filed in Court Stt I C jO—igjfi Vf 413 
But stt 50 M 80 S 41 does not aulhon«c a 
Court to order accounts to be rendered after the 
termination of the guardianship 43 I C. 1330 
aa C.L.J 44 Stt ebo 18 S L.U 83^1335 S 
363 As to construction of section, stt 10 L 
137—30 PL.R 680 S 41 has no apptica* 
Uon toguardiani uhose powen had ceased b> 
reason of their wards hivine attained majority 
or otherwase before the passing of the Act 17 
B 368 Stt ebo 149 I C. 781 — 1331 A 406 
(FU) Under S 41 {3) the guardian is liable 
to dehscr any property m hit possession or con- 
trol belonging to the ward or any account* in hit 
possession or control relating to any past or pre- 
sent property of the ward But the Court has no 
power to compel the guardian to pay any sum 
found due from the guardian afier the enquiry 
Per Curww — It cannot be said, if the deceased 
guardian's accounts are WTong, the Court can 
compel the representatw e of the guardian to pay 
into Court any sum found due after an imesl^a 
tion 130 1 C 779-1931 L 68 UTiere the 
only object is to protect the minor t property ihe 
object can well be served by directing (be dis 
charged guardun to furnish soU-ent secuniy for 
payment of any amount that may be found due 
on scrutiny of accounts It is hard on a guar 
dian, to be called upon (0 deposit a Urge amount 
mesLih 1938NLJ 303-1938 Nag 399 The 
guardian must without prejudice to hu title or to 
anything he could estabhih by suit be compelled 
to give up possession on ceasing to be guardian 
1410.674(1) Property in guardian s posses 
Sion or control and also accounts whether correct 
or not are to be handed oser 1330 S 43 
Under S 41 (3) the guardian is liable to deliver 
any property m his possession or control belong 
mg to the ward or any account in his possession 
or control relaung to any past or present proper 
ty of the ward But the Court has no power to 
compel the guardian to pay any sum found due 
from the guardian after the enquiry Per Cunam 
— It cannot be said, if the deceased guardians 
accounts are wrong, the Court can compel the 
representative of the guardian to pay inio Court 
any sum found due after an insestigation 31 p 
LR 965=1931 L 68 Srtabo 10 L 16B The 
Court has power to require a dt /aclo guardian 
to deliver the infant s properties to the guardian 
appointed under the Act 51 I C 336^=36 M 
LJ 189 Under S 41 (3), a Court cannot 
compel the guardian of a minor to pay to the 
minor any sum found due from the guardian 
after im enquiry into the accounts, and the only 
order which it could pass is for the payment of 
the balance on the accounts exhibitea by the 
guardian i6t IC 493=1936 AWR 100= 
1936AL.J 36— igjfiA 179 A ward cannot 
maintain a suit against the widow and mmor 
sons of hts deceased guardian 9 IC 391=74 
PWR igti (23 A 333, Foil , 11 Boml R 
190 ,71c 214 Dist ) Meaning of 'property 
belonging to the ward in S 41 (3) 51 1C. 529 

= igi8 MWN 440 “Any cause’ includes 
death of the minor which terminates the 


dianship 51 I C 533 D*athof ward— Power to 
direct guardian to hand o%-cr properties lo heir 
51 IC 539-iqt8MW\ 440 «»fi«4a A 

1-53 IC 167, 93 I a 196=1933 S 2G9 

Death of ward — Succession disputed Court 

should not order guardian lo hand over proper- 
ties to one of the claimants Stt 33 L.W 643 = 
q3 I C 570 If the guardian is incompetent or 
It othcrsviie an improper penon to be allowed to 
continue as such, proper proceedings must be 
taken under S 39 for his remosal and the ap- 
pointment of another guardian But until this 
It done, It U ihe duly of the Court to render ^1 
anutance lo the guardian m the discharge of hu 
duties and to see that the minors remain in hu 
custody 100 I C 807 = 1937!. 3M 


Sec 41, Cl'(3) and (41 — \S'hen the quenJom 

j . .j , 


guardian has complied witn the directions of the 
Court under sub S (3), the Court has full du- 
crction in the matter under sub-S (4) to du- 
charge him if it thinks fit In cxercumg such 
discretion the Judge If ezercuing a jurudiction 
sated in him and as such it cannot be interfer- 
ed with m revuion I L R (1938) Mad 667— 
1938 Mad 347-(I938) t MLJ 385 (FB) 
kN here the ward u not salufied by the accounts 
rendered by the guardian it is the duty of the 
Court to order an enquiry into the accounts 
The Court cannot shirk lU duty by suggesting a 
remedy by way of a separate suit in view of the 
provuionsofS 48 191 I C 108—1940 Rang 

346 

Cl (4) — A suit Will he against the guardian's 
son and a surety to render aceounu in the 
absence of an order of ducharge of the guar- 
dian 67 I C 935=3 Lah L J 364 Even after 
discharge of guardian hu liability continues for 
mistaka discovered subsequently ajALJ 438 
=88 1 C 165 = 1925 A 457 To bar a suit by 
a ward on attaining majority against a guardian 
for rendition of accounU, the order of discharge 
under S 41 (4} must be m express terms 35 P 
R 1918=41 IC 344 (34 C an , 15CLJ. 57 
Foil ) The proper thing for a Court when the 
guardian applia for a discharge, is to issue a 
notice to the minor If the minor has no objec- 
tion, the ducharge may be given If, however, 
he has any objections the Court may look into 
them m a summary manner, and if it is satisfied 
pnma/acu that there u some force m the objec- 
tioiu It will refuse to declare the guardun dis- 
clurged from hu habilitia under S 41 (4), and 
direct the minor to obtain redras by means of a 
suit and the ducharge Will be given on the basu 
of the decision of the regular suit 161 I C 493 
=1936 ALJ 36=1936 A 179 Where a 
guardian of property has been appointed on the 
minor coming of age, the proper course for a 
Court u either to refuse a ducharge if it appear- 
ed that there was sufficient reason Co keep open 
the question of the guardian s liability or to 
exercise lU power under S 41 (4) and ducharge 
him if it considered that he has acted properly 
throughout and that no reasonable claim could 
be brought against him ILR (1938) Mad 667 
= 1938 Mad 347=(«938) * L-J 285 (FB) 
An order discharging a guardian under b 41 (4) 
must be recardM a. rti.ehamnp him rmm all ui. 


guar must be regarded as ducharging him from all Im V 
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42 When a guardian appointed or declared by the Court is discharged, or, 
under the law to which the ward is subject, ceases to 
be entitled to act, or when any such guardian or a 
appointi^ by will or other instrument is 
>r dies, the Court, of its oivn motion or on 
application under Chapter II, may, if the ward is still a minor, appoint or declare 
another guardian of his person or property, or both, as the case may be 
CHAPTER IV 
Supplemental Pkovisions 

Otdet! for resulatmg 43 (•) The Court may, on the application of 

conduct or proceedings of any person interested or of it own motion, make an 
guardians and enforcement order regulating the conduct or proceedings of any 
of those orders guardian appointed or declared by the Court 


NOTES ornaments no order can be made under S 41 

liabilities as guardian except in respect of any dirteting him to restore such property 152 I C 
frauds committed by him which may subse 1073=38 CWN 438=19340 520 
quently be discovered ‘ Liability ’ referred to Interest, rate op on restoration — ^Vhe^c 
us the clause is not confined to liabiliUcs to the guardian is ordered to restore certain Gov 
which the guardian is made subject by the Act emment Promissory Notes belonging to the 
but includes all the liabilities of the guardian ward he can only be charged svith interest at 
under the general law to render an account of 3J per cent , the interest which the ward would 
his management to the minor When the have got if those notes had been duly handed 
guardian has rendered accounts and has been overtoher 152 I C 1073=38 CWN 438® 
discharged by the Court under S 41 (4), it is 1934 C 520 

not open to the minor after becoming a major to Secs 41 and 43 Guardian req.uir£DTo 
sue the guardian praying that an account should cavriNUs mjuddjcal rayvents — Arreaiabujtv 
be taken of the management The suit, to be op order —Where a guardian has been required 
maintainable, should be framed as one for falsi to continue the Axed periodical payments which 
fying or surcharging the account already ren the Court required him to male as a condition 
dered by the guardian and not merely for taking of being appointed guardian and it is because he 
an account 44 L.W 441 — 1936 M 868=71 is unwilling to comply wjth iba condition that 
M L J 658 When an application is made by he refuses to act as guardian the requisition is 
the mother of a minor under S 39 for removal not an order under S 41, but one under S 43 
of a guardian appointed under the Act and for and as such is appealable 1935 L 931 
appoint ng herself as guardian of (he property of Secs 41 ( 3 ) and 45 — The power of a Court 
the minor, and the Court orders the ^3rd>aa to under S 4 1 (3; to direct a guardian on termina 
be discharged on the ground that he had fur lion of his guardianship to deli\er any prop®”/ 
nished proper accounts wl ich were checked and belonging to the ward extends to monies belong 
found correct by the Court the discharge must log to the minor S 45 is not inapplicable to a 
be deemed to have been granted under S 41 guardian after his removal In view of the 
(4) of the Act 44 L W 441 = 1936 M 868= above it cannot be contended that the accounts 
pj MLJ 65S 25 Order 6}er} b)' a guardtsa pet<tr to ku remoiaj should 

of discharge of guardian must be express — be deemed to have been passed by the Court 
Guardian cannot set up title of third person 2 igPatLT 485=i938 PWN 509=1938 
PatLT 556=6110 807=6 PatLJ 273 See 398 

oho 1932 L 306 Minor attaining majority — Sec 42 Scope This section comes into 

Discharge of guardian — Filing accounts in Court operauon only where a guardian is properly re 
— Court has no power to inquire into correctness moved 27 I C 28=20 CLJ 298 Object of 
of accounts — Separate suit is remedy of minor the seebon S« 4 1 C 603 Court has power 
50 M 80=1926 M 977=51 MLJ 241 On to appoint a person who has not made an appli 
this section jrr cIm 26 ALJ 290 igaSA 259 cation himself and whose name is not menuoned 

Termination op Guardianship — Subseqioent in an application under this section as guardian 
ORDER FOR restoration OP troperty — POWER (Ibid) An order appointing a guardian under 
OP Court — An order for del very of specihc S 42 is appealable under S 47 93 I G 776=7 

properties, to wit Government Pronussory S L R 90 Where a guardian of the person and 
Notes can be made against the guardian on an property of a minor has been appointed the 
application made even after the termmaiion of minor should be treated as a minor or infant and 
the guardianship by reason of the svard having would not be able to enter into a contract or to 
attained majority (5 CWN 207, Dist) 152 transact any kind of business himself until the 

I.C io 73=33CWN 438=19340 520 ageofoi and when a guardian so appointed has 

Property op ward not taken possession of resigned another guardian should be appointed 
BY THE GUARDIAN— Order POR restoration — to the person and property of the minor even 
Though It may be the duly of the guardian a» though he has exceeded the age of 18 years i6a 
soon as hewas appointed as such to take posses- IG 716=1936 L 142 

non of t 1 c ornaments of the ward from whomso Sec 43 — A guardian disobeying an order of 
e%erthey were with, and his fa lure to do » is a the District Court under the Act can be ordered 
great dereliction of duty, svl^re, however it is to give security for his own appearance but can 
proved he had never obtained possession of those not be compelled to cause the production of 


or removed ’ guardian 

removed i 
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(a) Where there .ire more Kunrdnns Unn one of a ^vareJ, and they ara 
uniblc to ai^cc upon a question nticcting Ins \\cllire, any of them may apply to 
the Court for its direction, and the Court may make such order respecting die 
milter in dilTcrcncc ns it thinks fit 

(3) Lxeept i%hcrc it appears tint the object of making an order under 
sub*scction (i) or sub section (a) would be defeated by the delay, the Court shall, 
before making the order, direct notice of the application thcrclor or of the inten- 
tion of the Court to make it, as the case may be, to be gi\cn, in a cdsc under sub- 
section (i), to the guardian or, in a case under sub-scction (2), to the guardian 
who has not made the application 

(4) In ease of disobedience to an order made under sub-section (i) or 
sub-section (2) the order may be enforced in the same manner as an injunction 
granted under ^section 492 or 493 of the Code of Civil Procedure, in a case under 


LEG ItEF 

*Sft now O Ur i and 2 in the 

Fint Schedule to the Code oT Civil Procedure 
(Act V of 190O) 

NOTES 

another person i8 I C 923034 M L.J 331 
Tlic escrase of power* by Disinct Judge* over 
the guardian* appointed b) theirf, fliould t>c kept 
within limit* prov ded b) law, and tluxild not be 
wholly arbiirar), made before necessary 
enquiries are held m the manner provided by 
law Orders which are arbitrary are liable to be 
set aside 64 C L.J 55C«I937 ^ 43 

(4) htniu the esercue ol the powen to punuh a 
disobiKlieace of orden passed under eh (t) 
and (a) 103 1 C 493 tn the cave of a minor 

for whom a personal guardian has been appoint 
ed and who undertook not <0 marry the minor 
without the Court * permisiion, the mamageor 
connivance at marnage with the ward ol the 
Court without the consent of (lie Court a con 
tempt of Court liable to be severely pumshed 
These powen of the Dutnet Judge are however 
timn ed to the actual guardian in respect of 
whom the order is made and cannot be exercised 
as against persons indirectly commiUing (he 
breacn by assisting the guardian in the act (43 
C 351, Kcl on) 31 BomLR ii30~i32lC. 
140=19290 417 ‘ Regulating the conduct or 

proceedings ot a guardian cannot be inter 
preted as an order bolding that prior to the date 
of such order guardian had caused loss to the 
estate which he should make good (1926 M 
478, Not appr) 121 IC 160=1930 5> 43 

b 43 enables a t^urt to regulate by its order the 
conduct of persons either appointed or declared 
by the Court A person who is appointed cxc 
cutor under a will and who disclaims that he is a* 
guardian of the minor sons of the testator cannot 
be declared to be a guardian agaiiut his will by 
reason of S 17(5) ot the Act b 43 is there, 
fore inapplicable lo him, and does not justify (he 
Court to impose condiuons on him in regard to 
his discharge of duties as guardian Outer — 
Under h 39 which is wider in its scope than 
S 43, the Court may remove a guardian ap- 
pointed or declared by the Court or a guardian 
appointed by a wiU 44 L 'V 513-1936 M 
8.2=71 MLJ 417 One of the dunes of a 
guardian of a ramor girl u to provide a siuuble 
bridegroom Whatever he does in relation to 
that IS either conduct or proceedings wiihm the 
, meaning of S 43 Where a Court authorise* the 
' guardian to celebrate the mamage of the girl, 
CC.U,-3S7 


his act IS a regulation of conduct or proceeding 
on the part of the guardian The appellate 
Court has therefore the right to hear appeal 
from such an order under the provisions of b 47 
(1) read with b 43 1930 A i.J 152 = 121 I C 

b9a=i93oA 66 It is not the function ofthe 
District Judge to act as a match maker for the 
female waid, much less on the appbcation of the 
guardian of the property of the ward to select a 
particular bridegroom and force him upon the 
minor against the wishes of Uie minor and her 
siep.raotner who is appointed guardian of the 
person of the minor 1 he natural guardian or 
the guardian appointed by Court for the person 
ofthe minor sitould apply to the Court forsanc- 
(lon m granting which ihe wishes of the minor 
where the minor IS old enough to form an in 
teliigem preference, cannot be ignored 56 B 
71 = 13010 732 (a)a»3| Bom L K 83-1933B 
156 Legislature has neither expressly nor 
impliedly given power to the Court to record 
a definite hndtng as to the exact amount due 
by (he guardian as a result of an enquiry 
binding upon the guardian and to compel its 
payment, and if there is a dehmte finding by 
a Lourt as to the amount which the ex guardian 
had to pay as (he result of (iic enquiry, to that 
extent the linding is not warranted by the 
provisions of the Act and is without jurisdic- 
uon 121 IC 168=1930 S 43 S 43 read 
with S 34 impliedly provide for expenditure m 
connection with the audiung of the accounts 
relating to the property ot the ward 1 1 P L.T 
349“ >930 3114(2) As to power of Court 

to make order 10 relation to third parties, tee 
1934 A 1043 — 1943ALJ iao8 
Appucation for utvayrMEvr or uinor’s 
siortBY — Appbal — An application under b 43 
(i) ofthe Act can be made only by a person 
interested in the minor Where a stranger filed 
an application under b 43 of the Act praying 
that a loan might be ordered to be given out ol 
the minor s funds on a first mortgage of immova 
ble properUcs and notices were issued to the 
personal guardian, the outstandings guardian, 
and the immovable properues guardian of the 
minor and though the several guardians opposed 
the peuuon the Court ordered the grant of the 
loan, heU, that the order was one regulatmg the 
conduct or proceedings of (he guardian appoint- 
ed by the Court, as contemplated m b 4, 
against which an appeal would lie to the High 
Court under S 47 (i) of the Act. Held, furt/ier 
that the petiuoner was not a person interested 
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sub-section (i), as if the ward were the plamtifT and the guardian were the defend- 
ant or, in a case under sub-section (2), as if the guardian who made the appli- 
cation were the plaintifif and the other guardian were the defendant 

(5) Except in a case under sub-section (2), nothing in this section shall 
apply to a Collector who is, as such, a guardian 


44 If, for the purpose or \vith the effect of preventing the Court from exer- 
cising Its autlionty with respect to a ^va^d, a guardian 
Penalty for removal of ward appointed or declared by the Court removes the ward 
fromjomdicfon th= jur.sd.ct.oi. of the Court m 

contravention of the provisions of S 26, he shall be liable, by order of the Court, 
to fine not exceedmg one thousand rupees, or to imprisonment in the civil jail 
for a term which may extend to six months 


Penalty for contumacy* the folllwing cases, namely. — 

(a) if a person having the custody of a minor fails toproduce him or cause 
him to be produced in compliance with a direction under section 12, sub-sec- 
tion (i), or to do his utmost to compel the minor to return to the custody of his 
guardian in obedience to an order under S 25, sub-section (i), or 


(6) if a guardian appointed or declared by the Court fails to deliver to the 
Court, within the time allowed by or under clause (i) of S 34, a statement 
required under that c.ause, or to exhibit accounts m compliance with a requisition 
under clause (e) of that section, or to pay into the Court the balance due from 
him on those accounts m compliance with a requisition under clause (d) of that 


section, or 


(c) if a person who has ceased to be a guardian, or the representative of 
such a person, fails to deliver any property or accounts m compliance with a 
requisition under S 41, sub-section (3), 

the person, guardian or repre«entaiive, as the case may be, shall be liable, by 
order of the Court, to fine not exceedmg one hundred rupees, and m case of 
recusancy to further fine not exceeding ten rupees for each day after the first during 
which the default continues, and not exceeding five hundred rupees in the aggre- 
gate, and to detention in the civil jail until he undertakes to produce the minor 
or cause him to be produced, or to compel his return, or to deliver the statement 
or to exhibit the accounts, or to pay the balance, or to deliver the property or accounts, 
as the case may be 


NOTES 

in the minor and consequently had no loner 
itcnJi to make the application under S 43 (i) 
57 M 712=1934 207=66 MLJ 351 On 

this section, see also isGLJ 147, 13 1 C 351, 
xohLL-J 305 6 I C 862 16 B 307 S« also 
1932 L 272, ated under S 34 supra 
Ss 43 to 45 have no application to cases 
where interim orders in the form of tnjunebons 
rcstraimng persons from causing injury to the 
persons or property of minors arc issued by the 
Court 28 N L R 332 
Sec 45 — ^The words ‘recusancy’ la S 45 
means something more than mere disobedience 
of an order under Cl (d) m S 34 49 I C 

624 ,i 7A.LJ 300 On this section see also t6 
MLJ 286, 1 1C- 338=11 BomLR 190 
Section applies also to a guardian who has been 
removed 175IC i73=i9PatLT 480=1938 
Pat 398 Under S 45 it is not open to the 
Court to take disciplinary action against a late 
guardian for non-compliancc wiih an order 
issued to him to pay into Court an amountwhich 
was not admittedly due from him, but was 
arrived at by the Court itself on the basis of a 
report made by the present guardian together 
w^lh the Court's own inquiry into the correct 


ness of lhat report 1937 OWN 809=1937* 
Oudh 463 Sera/re 1936 Pat 398 Failure to 
deposit moneys alleged to be imsappropnated — 
Imposition of fine, if and when legal 25 C L J, 
>49=38 I C 286=21 CWN 608 S« also 4 
P 264 1925 P 477 23 ALJ 736=88 IC 
444=t925A 783 7ratL.T 473 An exparlt 
order imposing a fine under S 45 for not produ- 
cing a minor m Court 1$ bad. Courts should not 
take proceedings especially of a pumtive kind 
wihoui giving the party concerned notice to 
show cause against such proceedings 40 P L.R 
532 Power of Court to direct a person other 
than guardian to produce the minor in Court 
*9*9 G 27 S 45 u intended to punish svilful 
disobedience by the guardian to an order issued 
to him by the Court which it is within his power 
to comply with if he IS so minded Cl (r) places 
failure by the legal representative of a deceased 
guardian to deliver any property or account in 
hu possession on the same footing as failure 
by the guardian himself to do the same 
TTus clause therefore refers only to wilful 
non compliance svith what u within the compe 
tence of the person ordered, to do which he has 
contumauously declined and nothing more 
121 IC i 63=«I930 S 43 Where the Court 
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(2) If a pcnon uho has been released from dclcntion on gnint; .an under- 
taking under sub-section (i) fads to carr) out tlic undertaking uithin the time 
allowed b> the Court, the Court maj cause him to be arrested and recommitted 
to the cimI jai! 

46 (1) Tlie Court ma) call upon the Collector, or upon an> Court subor- 

dinate to the Court, for a report on any matter arising 
Report! b) Collector! and proceeding under this Act and treat the report 

Subordmatc Conrt, .as CMdcnCC * 


(2) For the purpose of preparing the report, the Collector or the Judge of 
the suborfmatc Court, as the case maj lie, shall make such inquiry as he deems 
ncccssar>, and may for the purposes of the inquirj c\ercisc any power of com- 
pelling the attendance of a witness to gi\c csidcncc or produce a document which 
IS conferretf on a Court h> the Code of Ci\il Procedure 


Ordm appealable 


47 An appeal shall he to the High Court from 
an order made by a •] Court — 


LUG REF 

^Theword “Duinci was omitted b> Act IV 
of 1926,5 4 

NOTES 

acting under S 45 imposed penalt> on ihe 
guardian for non-compliance of an order 10 
produce the minor without giving him an 
opportuiuiy to show cause against inAiciion of 
the penalty, htU, the order imposing pienalty was 
obwously untenable 114IC 333 — I9*9h 630 
The Court has no authority under h 45 ‘o 
demand payment from the guardian of any more 
than the balance shown due by (he guardian's 
accounts as put in Such order cannot also be 
nude when no enquiry u made, even assuming 
that the guardian s accounu are false, as to 
what the income and the expenditure for each 
year actually IS 125 IC L 558 

An order by the Court directing a g uardian to 
pay unrealised purchase money from hi* vendee 

Order to pay unrealised money 1 n Court or 

pay a daily fine — \\heihcr ultra ttret 33 1 C 
918=20 C.WN 6G3 Appeal against order of 
hne Srr23 AL J 736-88 I C 34^t = t925 A 
783 As to security by Court of guardians 
account! sr# 107 I C 152=7 I’ 144 

Sge 4g — It IS only when the District Court 
calb upon the Collector to report under S 46 
that It IS open to (he Court to treat it as cvi 
dence 25 Bom L R 1232 = 19240 157 On 

this section, i« flb!» 26 B 716 7 ALJ 321, 23 
B 6g8 

Appeal — High Court — Inherent Power — 
The High Court, apart from Cl 15 of the Let 
ters Patent, has inherent jurisdiction to hear an 
appeal mam alter affecting a ^Vard of Court 32 
BomL.R 1301 Srr a/so 121 IC 690 No 
appeal lies from an order calling on (he guardian 
to pay such balance as the Court may fmd to be 
due from him 34 P L.R 549“ *933 D 464= 
141 IC 590 An order entitling ward to reco 
ver a sum of money from his guardian is not an 
order regulating the condu t or proceedings of a 
guardian or settling a mitter m difTercn-c, etc , 
Within the m-ant-ig of S 47 (i) of lli- Gaardiani 
and Wards Act, and is, therefore, not op-n to 
appeal 154 1 C 17=11 OWN 1625=1933 
O 180 Interlocutory order— Refusal ofappli 
CRtioq to be appomted gu ar di an — No appeal 


lies S/r38C.l\N 1083 It IS doubtful if an 
order appointing a guaidian u appealable at 
the instance of the guardian on the ground that 
the security demanded from him by that order 
IS excessive but m any case revision would lie 
31/ LR 333 

Sees 47 and 48 General —O rders under 
the Act arc final except where they arc challen- 
ged in appeal or revision Srr 85 I C ^7= 
1925 C nCo, 1925 O 2C0 

Cases WHERE Appeal ues— A n appeal lies 
only against an order appointing a person, 
guardian of ihe property of a minor 30 ML 
J 5®®“34 I C 432 But an order approving 
the secunty furnished by him and raulymg the 
original appointment a not appealable 30 M In 
J 50O (27 I C 921, Foil) Order sanctioning 
sale oftmnors properly u appealable 1924 N 
269 Ubether an order direcung the marriage 
ofa minor ward u appealable, tee 56 B ym 
«37 IC 732=34 BomLR 83*1932 B 156 
Third party— Application for investment of 
minors money — Order made against Wishes of 
guardian — Appeal lies Srr 57 AI 712—148! 

C 503=«934 M 207-C6 MLJ 351, cited 
under b 43, supra 

Cases where no appeal ues — An order 
refusing to remove a guardian is final 
no appeal lies against it 18 A L.J 624^56 
IC 208, 1924 M 327 Srr afro 78 I G 138 
(Order fixing remuneration of guardian) 
J>rr<if«45M 873=45 MLJ 481 There a 
no appeal against an order ol the District 
Judge refusing to order the person in posses- 
sion of a minor s properly lo hand over the 
property to an appointed guardian and refer- 
ruig the guardian to a separate suit 40 P L R ' 
1912=13 IG 326 An order returning an ap- 
pUcaUon for guardianship for presentation to 
the Court having temtonal jurisdiction « not 
appealable 53 1 G 563=107 PR 1919 An 
oraer of the Diitrict Judge sancuoning a mam 
age of minor girl whde an application for ap- 
pointing a guardian for her is pending is not ap- 
pealable 44 B 690=57 I C 79 Order fixing 
expense of maintenance and ^ucauon ofmmoru 
notappealabic 1925 N 141 a/w 1938 N L.J 
195=1 L.R- (1940) Nag 221 = 1938 Nag 495 
Application dismissed for non appearance— 
Smnd applicauoo if Les-^rdcr diCTissmg th« 
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(fl) under section 7, appointing or declaring or refusing to appoint or 
declare a guardian , or 

{b) under section g, sub-section (3), returning an application ; or 
(t) under section 25, making or refusing to make an order for the return 
of a ward to the custody of his guardian , or, 

(d) under section 26, refusing leave for the removal of a ward from the 
limits of the jurisdiction of the Court, or imposing conditions with respect thereto , 


’ (r) under section 28 or section 29, refusing permission to a guardian 

to do an act referred to in the section , or 

(/) under section 32, defining, restricting or extending the powers of a 
guardian , or 

(g) under section 39, removing a guardian , or 

{h) undei section 40, refusing to discharge a guardian , or 

(i) under section 43 regulating the conduct or proceedings of a guardian 
or settling a matter m difference between joint guardians, or enforcing the order , or, 

(j) under section 44 or section 45, imposing a penalty 

48 Save as provided by the last foregoing section and by section 622^ of 

the Code of Cm! Procedure, an order made under 
Finality of other orden shall be final and shall not be liable to be 

contested by suit or othenvise 

49 The costs of any proceeding under this Act, including the costs of main- 


LEG REF 

* Sit now S 115 of the Code of Cnil Procc 
dure (Act V of 190S) 

NOTES 

latter application— Appeal 18 I C sQl™*? C 
Vf N 439 Third party in possession of minor s 
property— If he can be compelled to hand it 
over to the guardian— Order refusing to com 
pel— Not appealable 40PLR igia^ialC 
«6 No appeal is allowed against an order 
calling upon a guardian to pay into Court the 
balance due from him on setllement of his 
accounts 55 ^ ^ 5 ®"^ , c 

REVisiot — Orders under S 34 are open to 
cxanunation by the High Court on the revision 
side 55 I C 587 0'^° 73 ^ ^ ‘38 It IS 

doubtful if an order appointing a guardian is 
appealable at the instance of the guar^an on 
the Ground that the security demanded from 
him bv that order » excessive but m any case 
revision would he 34PLR 333 

Review — An order for appointmg a guar 
of a minor under S 7 is not open to 
review 4 Lah L J 274-1922 L 395 (» 43 ^P 
R. 1906 Foil) Set also 1924 N 269 (Order 
sancuonmg sale of minor 8 property) 

Right of Surr — (arr also notes under & 47 

sutira 1 There is nothing in the Guardians and 
/ Wards Act to prevent a Hindu husband from 
' maintaining a suit in the Civil Court for a decla 
rauon that a minor was his lawfully wedded wife 
There is nothmg m the Act to suggest that the 
marriage of a minor girl under his custody by 
the mother of the girl without the approbation 
of the former is null and void 133 I C 289= 
lOtiALj 816 An order dismissing an apph 
.-atinn for Guardianship cannot be contested by 

TSk 33 lCsO ;-=4 PWR igiB 
S a8 docs not cover the case of a requisition 
under S 4 « (S) »u»t 

to contest the propnety of the requisition ui^er 
S 41 (3) 51 fC 238=38 MLJ 189 Order 

of Duinct Judge fixing amount for mamage 


expenses is not open to revision 92 I C 482™ 
1926 A 301 Whether a valid sanction under 
S 31 by a judge could be assailed in any legal 
proceedings see 27 OC 264«i9a5 O 237 
Powers of guardian — Right to institute suit— 
Delegation of powers Sii 128 I C 763 = 193® 
A 875 . 

Sec 47 (0 — S« 154! C I 7“«935 O 180 

The performance of the marnage of the w«d is 
one of the proceedings of a guardian referred to 
m S 43 and an order refusing to sanction the 
marnage of the ward upon the application of 
the personal guardian is appealable under 5 47 
(i) 184 IC 840-41 BomLR 757 - *939 

Boro 360 

Sec 48 — It IS not open to a plainUfF m 
order to enforce a debt contracted by a nunor 
to show that ajudgment which has the cnecl of 
making him a minor (1 r , an order appoint 
ing a guardian for the minor and therebv «* 
tend ng the penod of minority) was obtained ^ 
collusion S 48 bars any contest regarding the 
validity of the judgment appointing a guardian 
except by the procedure of appeal or revis on 
Since tbe judgment falls under S 43 of the Ewd 
ence Act there is no power to attack that 
judgment under S 44 of the Evidence Act 53 
LW 352 = 1941 MWN 237-1941 

(1941) 1 MLJ 492 The Court has no 
authority to lay down a period of hnutation 
different from that prescribed by the Limitation 
Act and has no power to compel the ward to 
institute a suit for accounts against the guardian 
within that penod under the threat that failure 
to sue as aforesaid would result in the discharge 
of the guardian 191 I C 108=194® 

246 

Sec 49 —There 11 no law which entilles a 
person to start a lit gation for the appwintment 
of guardian of a minor and then later on call 
upon the nunor to recoup him of the cost 01 
litigation S 49 gives the Court ample powers 
to order who should Iwar the cost of the litiga- 
ticm If he camel on the htigaiion honestly for 
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PoMTr of High Court 
make rules 


Coiu tainlnj* a guardian or other person in the civil jail, 

shall, subject to any rules made by the High Court 
under this Act, be in the discretion of the Court m uhich the proceeding is had 

50 (i) In addition to anj other power to make rules conferred expressly 

or impliedi) by this Act, the High Court may from 
time to time make rules consistent with this 
Act — 

(a) as to the matters respecting which, and the time at which, reports 
should be called for from Collectors and Suliordinatc Courts, 

(A) as to the allowances to lie granted to, and the security to be required 
from, guardians, and the cases in which such allowances should be granted ; 

(r) as to the procedure to be Ibllowed with respect to applications of guar- 
dians for permission to do acts referred to in sections 2B and 29 , 

(d) as to the circumstances in which such requisitions as arc mentioned 
in clauses (a), (A), (c) and (rf) of section 34 should be made ; 

(r) as to the prescr\ation of statements and accounts delivered and exhibited 
by guardians , 

(/) as to the inspectior^of those statements and accounts by persons interested, 

’[(#) ^>5 to the audit of accounts under section 34-A, the class of persons 
who should be appointed to audit accounts, and the scales of remuneration to be 
granted to them ,] 

(^) as to the custody of money, and securities for money, belonging to wards , 

(A) as to the securities on which money belonging to v%ards may be invested ; 

(1) as to the education of wards for whom guardians, not being Collectors, 
have been appointed or declared by the Court , and 

(j) generally, for the guidance of the Courts in carrying out the purposes 
of this Act 

(2) Rules under clauses (c) and (») of sub-section (i) shall not have effect 
until they have been approved by the Provincial Government, nor shall any rule 
under this section have effect until it has been published in the Official Gazette 

5! A guardian appointed by or holding a certificate of administration from 
. , . , . . a Civil Court under any enactment repealed by this 

iy pr«cnbcd bp subjpM to thp 

Court provisions of this Act and of the rules made under it, 

as if he had been appointed or declared by the Court 

under Chapter 11 

52 \Amtndmeni of Indian Majority Act [Repealed by Repealing Act {I of 1938), 

S 2 and Sch 

53 [Amendment of Chapter XXXI of the Code of Civil PTOcedure"] Repealed 
by the Code of Civil Procedure {V of 1908), 5 ij and V 

THE SCHEDULE 

[Enactments Repealed Repealed by the Repealing (Act 1 of 1938), S 2 
and Sch 


LEG REF 

* For rul« made by the Judicial Commis 
sioner, Central Provinces, see Ctniral Procinees 
Caftlle, 1908, Part I, p 765 

* Inserted by Act XVII of 1929 Set notes 
under S 34 A 

For rules made by the Chief Commissioner, 
North West Frontier Pro\ince, sec CaertU ef 
India, 1006, Part II, p 546 
NOTES 

the benefit of the minor concerned, it u open to 


him to ask the Court to allow him the costs from 
the minor s estate IMien he does not do that, a 
suit by him for recovery of the amount of costs 
from the minor will m no circumstances be 
maintainable 1936 P 194=16 Pat LT 649 
Sec 50 — Rules and forms made by the High 
Court requinng the appointment of guardian to 
be postponed to the furnishing and approval of 
security, ilvltra vires 34 I C 432=30 ML.J 

508 
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THE HINDU DISPOSITION OF PROPERTY ACT (XV OF 1916). 

PREFATORY ^OTE—Slo^nnnl Rmwit— TLe object of the prc«nt Bill u w 

enable Hindus and Mussalmans to dispose of property b> transfer inter ri'^r and by wH lor e , 
of unborn persons within certain limits According to the Hindu law as now adrainistere i , 

India, a gift m fax our of a person not in existence at the date of the gift is x oid , and so aM a 
in fax our of a person not in existence at the time of the testator's death ** , 

Mahomedan Law, except that under the proxisions of the Mus.salmans ^\aVf \ alida ing , 9 j» 
it IS competent to a Mahomedan to settle property for the benefit of unborn persons ex p 
petuity, proxided the ultimate disposition is for the benefit of chanty 

2 Exery laxvyer familiar with the Indian Courts must haxe come across a 
of settlements and xvills made by Hindus and Mahomedans for the benefit of their c i «_!« 
grandchildren The paramount object of the settler in all these cases has been to proy ^ TT.«fi-ad 
for his children and grandchildren then in existence, but also for those to be bom hcreattcr > 

however, of gixing effect to the settler’s intention, the law as now administered “mple‘c V ‘ 

Exen xvhere a donor has only one child m existence at the date of the gift, and S’* — /-tndes 

express terms for the benefit of all his children including those to be bom hereafter, the . 
from the benefit of all gift all children born subsequently to the dale of the gift, to the mtire , .j _ 
of the donor s intention Similarly , the intention of testators to benefit by their ^'>**’ ^ remedy 

and grandchildren not m existence at the death of the testators is also defeated It » 
these evils, and to gixe effect to the settler’s or testator's intention, that the present Bill i p P^ 
Tlic sole object of the Bill is to enable the Court to carry out the settler’s or testator s mten 
under the present state of the laxv, they are precluded from doing At tlie same time, i . limits 
that this can only be done within the limits alloxved by the rule against perpetuity, . Hindus 

arc prescribed m clauses 4 and 5 The eflcct of the Dill, if passcu into law, will be to c 
and Mahomedans to mal e dispositions of their propertx to the same extent, and subj c 
limitations as other communuies m Dntish India 

^’otes on C/asvfJ Chu<t (4)— This clause is a reproducfion of section too of Act Xof 
1O65 and section 13 of Act IV of 1882 

Clause (5) — This clause is a reproduction of secuon 101 of \ct \ of i860, section 14 
of Act IV of 1883 It refers to the rule against perpetuity 

Clause (6) —The effect of this clause is to supersede the decision m L R 1 1 M 164, »nd 
other cases fol’owing it ■ 

Clause (7) —This clause is a reproducuon of secnon 103 of Act 'thi’pnvy 

of Act IV of i88a It is also in conformity xnth the rule of construct on laid doxxn by me r r 
Council m the Tagore Case 

Clause (8) —The enactments referred to in this clause are the Hindu ^\^lls Act, 1870, the 
Transfer of Property Act, i88a, and the Indian Trusts Act, 1882 

Select Ccmmstlee s Refort —The following report of the Select Committee on the 
Hindus and Mussalmans to make disposition of property by transfer inter tuM or by xxiu ’or 
benefit of unborn persons xxas presented to the Indian Lcgislatixe Council on the tgtn septem , 
igi6 — 

I Me, the undersigned Members of the Select Committee to xxhich the Bill to enable 
and Mussalmans to make dispositions of property by transfer inter luos or b> will for the bene 
unborn persons was referred haxe considered the Bill and haxe now the honour to submit this our 
Report, xstth the Bill as recast by us annexed thereto 

a In obedience to the insiruclions contained in the order of reference, xxe haix so 
the Bill as to confine its operation to Hindus saxe that, in the exercise of the discretion xested 1 > 

we have inserted an enabling c ause permitting the Coxemor General in Counal P_, 

nsions to the Khoja conununtlx m the whole or any part of India xvhere he is satisfied mat me 
munity m question desires the extension Having regard to the existence of the Hindu Tr^ e 
BeauesLs Act 1914 (Madras Act 1 of 1914), we haxe limited the extent clause of the Bill so 
exdude the Province of Madras from its operation but we haxe inserted a power 
Governor General in Council to extend the \ct to that province should tins course at any ti 
considered necessary or desirable 

3 The most important clause in the Bill was clause (3) and this clause now 

we have recast so as to proxide that no disposition of properly by a Hindu, whether by a tr 
infer ttws or by xvill shall be inxahd by reason only that any person for whose benefit it 
been made was not in existence at the date of such disposition Me consider that . 

drawn m this form avoids many of the difficulties which would arise if we had retained me po 
form m which it appeared irx the Bill as ref-rred to uxl 

4 Clauses (4) and (5) of the Bill, as referred to us, endeavour to combine the P^vi’ions 
of the relexant sections of the Indian Succession Act, 1865 and tlie Transfer of Property Act, 

"^e language of the two Acts differs in slight respects, and xvc think it in exery way aesirabie n 
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to combnc tlicir proNisiont {n a compoiite dau$e, and ^^e ha\c preferrfd in lection 3 of 
the Pll at rc\is«l by ui to incorporate the tectiotu of the Acts in question by reference arc 
tMre that referential lepjhtion of thi* kind ii open to objection but in the arcunutances we 
feel that the pract cal ad\-anta'jes of reference to a veil known Code, ailU the incorporation of all 
the decisions under these pro\isotts outweigh any nich ob^ction In this connection we have 
thoucht It well to include tl e provisions of section so of the Transfer of Property Act, lB8a as the 
wording of tl e Transfer of Property Act diffenn}* in that respect from the Indian Succession Act, 
does not will out this section make it clear that the property is vested 

5 The onlv other change of substance it the omission of clause (6) of the Bill as referred to 
us A penival of tl e opinions recorded on the B 11 leads us to the conclusion that there is no dear 
man festation of op nion m favour of the retention of the English rule laid down by the clause m 
question and we think in the absence of any consensus of opinion m favour of the rule, that the 
clause si ould be omitted The remaining alterations are mere alterations of form consequent upon 
the manner in which the Dill has been rrcist 


THE HINDU DISPOSITION OF PROPERTY ACT (XV OF 1916) 


A ear 

1 No 

I Short title 

1 Amendment 

igi6 


1 The Hindu Disposition of Properly Act 

1 XXI of 1020 


1 

I «9i6 

[ 


[2S>th September, 1916 

An Act to remove certain extsttn^ dtsahUttes tn Respect of the pouter of dispost 
tion of property by Hindus for the benefit of persons not t« existence of 
thf dote of such dtsposihon 

Whereas it is expedient to remove certain existing disabilities in respect 
of the power of disposition of property by Hindus for the benefit of persons 
not m existence at the date of such disposition it is hereby enacted as 
follows — I 

Short title and extent 1 (1) This Act may be called The Hindu 

Disposition of Property Act, 1916 

(2) It extends in the first instance, to the whole of Bntish India except 
the Province of Madras Provided that the ^[Provincial Government] may, by 
notification m the Official Gazette, extend this Act to the province of Madras 

2 Swbjecl to the hrmtations and provisions specified m this Act no dis 
position of propertj by a Hindu whether by transfer 

Dispositions for the bene tnvos or by will shall be invalid by reason only 

fit of persons not in exis that any person for whose benefit it may have been 
t«"ce made was not in existence at the date of such disposi- 

tion 

Limitations and condi 3 The limitations and provisions referred to in 

section 2 shall be the following namely — 

(o) in respect of dispositions by transfer inter vivos, those contained in 
^[Chapter II] of the Transfer of Property Act 1882 and 

(6) m respect of dispositicm by wall, those contained in *[sections 113, 
114, 115 and 116 of the Indian Succession Act, 1925] 

4 Failure of pnor disposition Repealed by the Transfer of Property 
(Amendment) Supplementary Act (XXI of 1929), S 12 


ral in Council by AO i017 

» Substituted by Act XNI of 1923,8 12 


LEG REF 

‘ SubsUtuted for the words * Govemor-CenC" 
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5 Where the ’[Provincial GoverTJm«it] is of opinion that the Khoja 
. , , , . community in *[the Province! or any part thereof 

to^he Kho°" cLmon.ty ' lh=t the provisions of this Act should be 

extended to such community, ’[it] ma), by notinca 
tion in the Official Gazette declare that the provisions of this Act aiith the sub 
stitution of the word “Khojas” or “Khoja” as the case may be for the word 
“Hindus” or “Hindu” where\er those words occur shall apply to that com 
munity in such area as may be specified m the notification and this Act shall 
thereupon have effect accordinjjl) 


THE HINDU GAINS OF LEARNING ACT (XXX OF 1930) 

[25t/t/idy 1930 

^ct fo remove rfoufit as to the rights of a member of a Hindu undivided 
familv IM property acquired by hwt by means of Jus Jcantinq 
Whereas it is expedient to remove doubt and to provide an uniform rule, 
as to the rights of a member of a Hindu undivided familj in property acquired 
bv him by means of his learning It is hereby enacted as follow^ — 

I (1) This Act mi) be called The Hindu 
D efimtons Gains OF Lfarmnc AcT 1930 

(2) It extends to the whole of Bntish India 

... 2 In this Act unless there is an\ thing repug 

Short 1.11= nnd ..tent ,he subject or context - 

(o) “acquirer” means a member of a Hindu undivided family ^^ho 
acquires gams of learning 

(J) “gams of learning” means all acquisitions of property made sub 
stantially by means of learning whether «uch acquisitions be made before or 
after the commencement of this Act and whether such acquisitions be the 
ordinary or the extraordmarj result of such learning and 

\c) ‘ learning” means education whether elementaia technical scientifi-- 
special or general and training of every kind which is usuallj intended to 
enable a person to pursue an> trade industry profession or avoca 
tion in life 

Guns ct teamns mt to 3 Notujthstandinc anj custom rule or inter 

be held not to be separate prctation of the Hindu I^w no ga leammg 

property of acqu rcr merelj «hall be held not to be the exclusive and separate 
for cerfa n reasons propert} of the acquirer merely by reason of — 

(а) his leammg having been in whole or in part imparted to him by any 
member living or deceased of his family or with the aid of the joint funds of 
his family or with the aid of the funds of any member thereof or 

(t) himself or his family having while he was acquiring his learning 
been maintuned or supported wholly or m part bv the joint funds of his 
family or by the funds of any member thereof 

4 This Act shall not be deemed in any way to 

(o) the terms or incidents of any transfer of property made or effected 
before the commencement of this Act 

(б) the validity invalidity effect or consequences of anything already 
suffered or done before the commencement of this Act 

(c) am nght or liability created under a partition or an agreement for 
a partition of joint family property made before the commencement of this 
Act or 

(d) any remedy or proceeding in respect of such right or liability or to 
render invalid or in any ^\^y iffect anything done before the comme ncement 

leg ref • Subst luted for words ‘ Bnt sh Ird a by 

* Subst luted forsvords Governor Gtnexal in il 
Council by A O 1937 ■ Subst tulcd for word he by a 
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of this Act in an)' proceeding: pcndini; in a Court at <uch commencement; and 
any such remed) and any such procccdmi; as is herein referred to may be 
enforced, instituted or continued, as the case may be, as if this Act had not been 
passed. 


THE HINDU INHERITANCE .(REMOVAL OF DISABILITIES) 
ACT (XII OP 1928). 

[20//i Septonber, 1928. 

An Act to amend the Htndu La7v rdatinq to ere! ision from inhcntance of 
certain efasses of heirs^ o».f to remerJe eer/£ji« doubts 
WiiFRrAS it is expetiicnt to amend the Hindu Law refating to exclusion 
from inheritance of certain classes of litirs and to remove certain doubts; It is 
hereby enacted as follows — 

1 (H Tins Act nny be called The Hivdu 

Short title, extert and Ikiifritancf (RrviOVM. OF DISABILITIES) ACT, 
application 10^^ 


(2) It extends to the whole of Bntish India including British Baluchis- 
tan and Sonthal Parganas 

f3) It shall not appl) to aii) person govenud b) the Da)abhaga School 
of Hindu law 

2. Notwithstanding an) rule of Hindu Law or custom to the contrary, no 
person governed by the Hindu Law, other than a per- 
son who IS and has been from birth a lunatic or idiot, 
shall be exc!ude<| trom inheritance or from any nght 
or share in loint famil) property by reason only of 
an> disease deformit), or physical or mental defect 
3 Nothing contained in this Act shall affect any right which has accrued 
O’" liability which has been incurred before the 
^ ^ commencement thereof, or shall be deemed to confer 

upon any person any nght in respect of any religious office or service or of the 
management of any religious or charitable trust which he would not have had if 
this Act had not been pa«sed 


Persons not to be exchd 
ed from inheritance or 
rights in joint familj pro 
perty 


THE HINDU LAW OF INHERITANCE (AMENDMENT) 

ACT (II OF 1929) 

PFEFATORY PsOTE — The followine extrac s from the Siateznent of Objects and Reasons 
vould show the necessity for the passmt; of this Act — 

T This Bill IS a revival of a similar Bill introduced by the late Mr T V Seshagin Aiyar 
and passed by the first Assembly on the 37ih March, 1913 Its consideration m another place 
svas moved on the igth July, 1923, but postponed to the next session, vrhen no further action being 
taken, the Bill wxs suffer^ to lapse 

2 The DiH IS intended to remove a sex disqualification which under the archaic rules 
of Hindu Law excludes one’s nearest female relations, tg, the sister the son’s daughter and the 
dauehter’s daughter from inheritance altogefher,whi(e it Rives the sister’s son a very low place among 
bandhus, who can only take in the absence of gotraja sat^rdas and semcnodeks, that is to say, the ov.-ner’s 
agnatic relations even up to the 14th and later deRrees,which gives him a very poor chance of succession 
in many cases This condition is «omewhat ameliorated in the cave of persons subject to the hfayukha 
law where usvge has given female heirs a somewhat better position, though, m the case of persons 
subject to the Dayabagha School of law, certain bandhus are not considered infenor to the gotrajai : 
still even under that system the sister is not an heir, though the sister’s son is expressly mentioned 
in the Dayabhaga as the heir, while the son’s daughter and the daughter’s daughter have no place 
at all In fairness to Bengal the Dill should have bem extended even to that Province but an objection 
was taken in the first Assembly to its extension to that Province and its provision was, therefore, rcs- 
tneted to the tv.x> Provinces of the Mitakshara country 

3 The Bill IS intended to include the son’s daughter, daughter's daughter, and the sister 
amongst heritable bardbjs which they arc not under the Hindu Law, and improves the position of 
the sister’s son by placing him immediately after the grandfather but before the granduncle 

4 This does not exhaust a vxry large number of female relations, * g . rbe son’s son’s 
daughter, the brother’s daughter, the sister’s dai^htcr, who still remain outside the pale of heritable 
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bandhus But the Bill being merely a re\»al of lie Bill already pas«d by |he Assembly, it is not 
proposed to enlarge upon its prosisions for the present though the whole law of Hindu inhcntance 
IS unsatisfactory and does not follow tl ehneofadifuty andaflcctioi placing as it docs agnatic kinsmen, 
howeser remote above all co^natic relations however near 

5 Tl e Bill will not make any senous inroad upon the hw as undentood in the Provnnee 
subject to Mayukha nor w 11 it seriously alTect tie law as understood in the Province of Madras 
where female bandlus are allowed to rank but only after all the male bandhji are exhausted 

6 The prcvaoiis Bill passed by this Assembly was limited only to the two provinces of 
Madras and United Provinces hut ll e reason for this limii'ition is not understood nor was it clear 
to the Council of State who gave it as one of tlieir reasons for postponing its consideration The 
Act IS thus intended to rcctifv a glaring injustice to one s nearest relations in maitcn of inhcntance — 
{Fort Si Ceorgt G^zettt, Van lU loih April 1928 p 187) 


THE HINDU LAW OF INHERITANCE (AMENDMENT ACT 
ACT (II OF 1929) 

[21j/ February, 1929 

An Act to alter the order tn tohich certain hetrs of a Hindu male dying intestate 
are cnittled to succeed to his estate 

Whereas it is expedient to alter the order in which certain heirs of a 
Hindu male dying intestate are entitled to succeed to his estate, It is hereby 
enacted as follows — 

Short title extent and 1 (1) This Act may be called The HiNUU LaW 

application of INHERITANCE (AmeNPSIENT) AcT, 1929 


^OTES 

Przamble —• Hindu maie dyino rsrmATE” 
— MeANtvo or— Tlie werds Hindu male dying 
intestate *, in the preamble of the Act simply 
mean the Hindu male who has died or may die 
hereafter and they cannot be construed as mean 
mg only a Hindu male who will herealler die 
intestate as excluding one who has already died 
16 P ai5 18 Pat LT 8=1917 P 117 (FB) 
Sec 1 Act, IP Retrospective — Scope and 
Errtcr — The provisions of Act II of io'*9 regu 
late success Oil TO the estate of a Hindu male 

n :med by the law of the Mitaksbara who 
died before the Act came into force but 
whose estate had vested m a female holder who 
was alive on aist February 1929 which is the 
date of the enforcement of the Act 19 PLR 
448— 1917 Lah iq6 (■’) See also ILR (1937) 
Mad 94a=4GLW 37=193? Mad 69q=(i937) 
2hLLj 209 (FB) 18 Pat L T 8=16 Fat 215 
= 1037 Pat ii7(FD) 1937 own 672—1937 
Oudh 402 The Act merely alters the order of 
succession but does not alter the date on which 
the supcession opens out It is clear the question ' 
about the order of succession is material only 
when the succession opens out and so if that 
event occurs after the Act has come into force, 
the order given in the Act should apply 172 I 
C 838—1918 Nag 97 Succession to the 
estate of a H ndu who leaves a widow surviv 
ing him IS governed by the state of things 
which exists not at his death but at 
the death of his widow In other words for 
the purposes of succession a H ndu is deemed to 
have died not on the date on which he actually 
died, but on the date of the death of his widow 
Where a Hindu dies intestate before the pass ng 
of the Act but h:s widow who takes the estate 
dies after the coming into force of the Act the 
Act will govern the success on to that estate 
To apply the Act when the widow dies after the 
Act u in no sense to make the Act retrospective 
40 Eom l^R 120 Stndhan of ma den dying 
after 1929— Succession— Preferential nghi among 
heirs of father— Determination — Reference to 


Act IS permissible ILR (1939) Bom 228=41 
BomLR 287—1019 Bom 194 The object of 
the Hindu Law of Inhcntance fAmendmeot) Act 
IS to allow a new class of persons “to succera by 
inheritance ' and tbe Act applies to all cases 
where succession opens after its coming into 
force \S^ere'a^Hmdu owner dies before the 
coming into force of the Act and u succeeded 
by his grandmother who dies after the Act 
comes into force the sister 1$ entitled to succeed 
to his estate under the Act as succession opens 
when the grandmother dies and not when the 
last male owner dies 161 I C 353 1936 A L 
J 64=1936 A 154 If succession opens out 
after the coming into force of Act 11 ofi929 a 
sister can take advantage of the provuions of 
the Act even though the last male owner had 
died previously A sister can therefore after 
the Act has come into force maintain a suit 
for a declaration that an agreement entered into 
between the widows and the reversioners on the 
last male owner s death is not binding on her, 
even though the agreement was executed before 
the Act came into force 163 IC 756—193® 
ALJ 659=1936 A 507 (FB) The Hindu 
Law of Inhcntance (Amendment) Act applies 
even to cases where the last male IGndu owner 
had died pnor to the coming of that Act into 
force and after the passing of that Act, the 
Sister passing has a reversionary nght to his 
estate \Vhere, therefore the last male owner 
died before the Act came into force and he was 
succeeded by his mother who remained in pos 
session of the property till after the Act came 
into force and then executed a deed of gift m 
favour of her daughter, the deed of gift being 
by one limited owner in favour of another who 
IS the next reversionary he r would have the 
effect of acceleration of the interest in her 
favour 1917 O 204=12 Luck 324=1936 O 
N 712 Act II of 1929 IS not retrospective 
and a suter is not an heir where the Hindu male 
throug hwhom she claims died before the passing 
oftheAct 146! C 511 (0 = 1933 L. 777 Setalso 
*53 I C 545=1935 A 203 1933 MWN 1904 
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( 2 ) It c\tcnd <5 to tlie whole of British India, including British Balu- 
chistan and the Sonthal Parganas, but it applies only to persons who, but for 
the passing of this Act, would ha^c been subject to the law' of Mitakshara in 
respect of the provisions herein enacted, and it applies to such persons in res- 
pect only of the property of males not held in coparcenery and not disposed of 
by ''ill . . . f ^ 

2 A son’s daughter, daughter’s daughter, sister, and sister s son shall, in 
the order 'o specified, be entitled to rank in the order 
Order of suece^Mon of .succession next after a father’s father and before a 
certain neirs , , , , . 

father s brother. 


NOTES 

1935 L. fl3 'ct It of 1929 app1ie< !-> the 
of a penon ^sho dirt before it into 
force, if hu widow, who inhenli his estate is 
aliseat the lime of its enforcement (loaa t 
a6i and 1934 P 3»4 »7 L 35^-1936 

L, 124 Act dort apply to cases m svhich a 
male RO\emed by the law of Miiat'hara hM 
died b*fore the dite on which the Act came 
into force leaiini; a widow who was I'lsc on 
such date (tgsfi I 124, Foil ) 163 IC 4^ 
{i)«*t93GL 139 SMa/i8i937 L "'here 
asvidow IS m po'session of her husband’s csta'c 
as a limited owner, the question whether certain 
persons are heirs under Act II of 1929 depends 
on the due of the death of the widow and not 
on the date of the death of the last male holde'. 
In such cases the question 11 not wh-ther Act II 
of 1929 IS retrospective isoIC 1039-15 F 
LT 707—1934 P 324 But «« afw I9t3 M 
'VN 1404 On the lancuace of the 
Hindu Law of Inhrntaoce ( Vmendmenf) Act as 
it stands no question of its reiros-eciive opera- 
tion arises The mere fact that the change of 
law introduced bv the Act affects also the 
estates of persons who has e died intestate before 
the Act does not, by itself make the Act retro 
spective in its operation The critical date 
being the date sshen the succession opens, the 
Act would be rctrospectise only if itssas applied 
to cases where the succession opened before the 
Act That the Act may m cerinin cases apply 
to the estates of persons who died before the 
passing of the Act cannot prejudicially affect 
any rights which the reversioner possesses only 
in a representative capacity It cannot there* 
fore be said that the Act is retrospective 16 P 
315=1937 P 117 (PO) The cficcl of the 
Hindu Law of Inhcnlance (Amendment) Act of 
1929 IS simply to substitute a revised list of 
reversionary heirs to a Hindu male with certain 
additions and alterations in place of the list 
•which was in force under the law as it stood 
before the Act The Act, however, makes no 
reference to the date of death of the Hindu male 
and there is no reason why the operation of the 
Act should depend upon that date The only 
date which is material is the date when the 
succession opens or when the question of siicccs 
Sion to the estate anses If such a question 
arose before the Act came into force, the succcs 
Sion would be governed by the Hindu Law as 
It stood then , but if the question Were to arise 
after the Act, the Act would apply "ITie only 
critenon to be applied m determining whether 
the Act IS applicable to a particular case is to 
enquire when the succession opened and whether 


the conditions laid down in the Act lor its 
application have been fulfilled The question of 
the applicabilit> of the Act will arise only when 
the succession opens and not before IC 16 P 
215-18 Pat I T 8=1937 P tt7(PB) The 
Act was designed not only to give a sister a 
higher position m the order of succession than 
she prcvioiislv held in provinces where she was 
already an heir but also to constitute her an 
heir even in provinces where shewasnot pre- 
vio sly an heir according to ihc prevailing view 
ofllindulaw to O " N 424-1933 O 231, 

168IC 733 1937 Oudh 402-1937 OWN 
C72 Setnlio 57 R 377=35 Bom L R 397" 
19338 «?3 Uf> I r 5>«“«933L 777 Right 

to challenge alienation by vvidow already barred 
time— Persons becoming reversioners by 
reason of this Act — Right of suit S« 19 Pat L 
T 145-1018 P 510 

Ree 1 (2) Property not disposed op by 
aviLt* — Measino op — The w ords “not disposed 
of liv will ’ which occur at the end of the sub* 
s (2) of S I of the Act are comprehensive 
enough to cover also the case of such property 
as cannot be disposed of by will 16 P 215— 
tSPatLT 8-1937 P it? (PB) It appears 
to ^ orobable that the Hindu Law oflnhenl- 
ance (Amendment) Act 1929 should apply to 
lams and ihat the term ‘Hindu’ shouM be 
interpreted as including lams more particularly 
in vi«w of th* wording in S i {2) of the Act 
1938 NLJ 168-1938 Nag 298 The Act 
applies not only to persons who were heirs under 
some sub schools of the Mitakshara but also to 
son s daughter daughter’s daughter, sister and 
sister’s s«i in all the provinces governed by the 
Mitakshara and makes them hein in those pro- 
vinces 15 Luck 229=1940 Oudh 138 (FB) 
The Hindu Law of Inheritance (Amendment) 
Act applies to Hindus including Jams, and to all 
persons governed by the Mitakshara law includ- 
ing those governed by the Mitakshara law as 
modihed by the Mayukha Among Jams from 
Gujarat who have migrated and settled in the 
Belgaum Distnet, the sister’s son is entitled to 
succe^ to a deceased male in preference to a 
father's sister The position of the father s 
sister as a preferential heir as a gofraja sapinda 
IS not saved by S 3 (a) of the Act I L.R. 
(sgiO Bom 250=43 BomLR 114=194* 
Bom 233 

Sec 2— It IS quite true that Act II of 1929 
IS very limited in Us scope It, in terms, re- 
gulates succession only 10 the separate property 
of a Hindu male dying m intestacy It docs 
not purport to alter the law m respect of the 
property of a female But where a husband 
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Provided that a sister’s son shall not include a son adopted after the 
sister’s death 

Savings 3 Nothing in this Act shall — 

(o) affect any special family or locM custom having the force of law, or 
(t) vest m a son’s daughter, daughter’s daughter or sister an estate 
larger than, or different in kind from, that posses'^ed by a female in property 
inherited by her from a male according to the 'chool of Mitakshara law by 
which the male \\as governed or 

(c) enable more than one person to succeed by inheritance to the estate 
of a deceased Hindu male vhich by a customary or other rule of succession 
descends to a single heir 


f NOTES 

succeeds to his wife’s slndhana property, and 
if he IS dead it descends in the same way as if it 
had belonged to the husband liimself and to 
ascertain as to who the heirs of the husband are 
the Court must ex necessttat* rti, refer to the law 
goverrung succession to the property of the 
husband in force at the time when succession 
opens out If at such time Act 11 of 1929 has 
come into force, it u that Act which governs 
succession and the properly cannot be deemed 
to be property of a female 1917 Lah 196 R 
gifted certain property inherited from her son to 
her daughter’s son In Apnl 1925 the revet 
sioners obtained a decree to the effect that the 
gift did not affect the reversioner s nghfs The 
donee preferred an appeal and during its 
pendency Act 11 of 1929 came into force The 
donor being alls e, held that the suit should be 
dismissed because under the nevs Act (he donee 
was entitled to succeed R in preference to tl c 
plaintiff Semble Had R died before the Act 
came into force the position would have been 
different 13 L 178=118 IC 291 = 1932 L 
361 The word “si«ter in S 2 of Act II of 
1 929 does not include a half sister either utenne 
or consanguine iqisA 491 — 143 IC 529= 
1933 A L.J 680 (FB) ‘Sister 'in S 2 of the 
Act cannot be interpreted as including a half 
sister The Act must be strictly comtnicd and 
words must not be read into it which are not 
there The Leg stature must while passing the 
Act, be presumed to have been well aware of 
the well recognised distinction existing under the 
Jlindu Law between a sister and a half sister 
and if it was their intention to include a half 
sister also ssnthin the ness class of heirs she 
would have been specifically mentioned in S 2 
19 Pat 382=21 PatLT 660=1940 Pat 310 
3 'e# afro 47 L W 286 = 1938 Mad 364 45 L W 
688=1937 Mad 533 The word ‘sister’ as 
used in S 2 of Act 11 of 1929 must be interpre- 
ted according to the plain meaning of theword 
in the English language which ordinarily means 
a sister of the full blood 133 IC 94=1935 
OWN 545=19350 332 The term ‘sister 
in S 2 includes half sister that is to say a sister 
by the same father I L.U (1938) Nag 115 
= 1938 Nag 134 (FBI Theword ‘sister’ in 
S 2 of the Act includes half sister Consequent 
ly the son of the half blood and the son of the 
full blood both fall within the class referred to as 
•lister’s son’ in the Act It Hoes not however, 
follow that in contest between the son of a 
sister of the full blood and the son of a sister of 


the half blood the two would be deemed ’’equal 
172 I C 858=1938 Nag 97 The object of the 
Act was to legalise the position of certain hem 
including the sister and it was not intended to 
change for the worse the position which the 
sister holds in the Bombay Presidency Held, 
that the sister was the preferential beir to the 
brother’s widow 35 Bom L R 397 = >933 ® 

272=57 B 377 

Sister — Rioirr to succeed to mother s 
ESTATE — ^A sister IS an heir and is entitled to 
succeed to the estate inherited by mother, as 
such after her death >934 A 469 

“Sister’s son’ — Meaning op — Ip includes 
SON OP HAL? SISTER — Thc words “sistcr s son" 
in S 2 mean only the son of a sister of the 
full blood and do not include the son of a half- 
sister The Act which has introduced modifi 
canons in the line of succession ordained 
by the Hindu Law must be stnctly 
constru^ 1937 ALJ 767=1937 All 663 
5’«a/»45LW 688 — 1937 555 “ 

IS quite true that Act II of ig^g » very 
limited m its scope It m terms regulates succcs 
Sion only to the separate property of a Hindu 
male dying in intestacy It does not purport 
to alter the law m respect of the property of a 
female But where a husband succeeds to his 
wife’s slndhana property and if he is dead it 
descends in thc same way as if it had belonged 
to the husband himself and to ascertain as to 
who the heirs of the husband are the Court 
must ex necessitate rti refer to the law governing 
succession to the property of the husband in 
force at the time when succession opens out If 
It such time Act II of 1929 has come into force, 

It IS that Act which governs succession and the 
property cannot be deemed to be property of a 
female 39 P L R 448=1937 Lah 196(2) 

Sec 3 (a) — A custom in its legal sense is 
some established practice at variance with the 
general law The practice by which sisters were 
excluded from inheritance in Oudh is merely in 
accordance With Hindu Law as interpreted 
there and hence it is not a special custom within 
the meaning of S 3 (a) of Act II of 1929 so as 
to exclude sisters from inheritance after the 
passing of the Act 10 OWN 424=1933 O 
231 Whether or not the custom referred to in 
S 3 (a) must be one in derogation of the law of 
the school governing the parties, it is clear that 
judicial dec 'ions based either on inferences 
drawn from the texts or on thc prmapte of stare 
Jeeuu cannot constitute a custom within 'he 
meamng of the Act ILR (igji) Bom 250= 
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THE HINDU WIDOWS’ RE-MARRIAGE ACT (XV OF 18S6). 

Short title gi\Tn Act XIV of iCg7 

Declared m force — 

^ Throughout Untiih India, except as rcg-irds the Scheduled DntncO Act, XV of 1874, 

In the Sontlnl Targanai, Reg III of 1O72, S 3, as amended b> Reg III of 1O95, S 3 , 

In the Angul Dntnct, Reg III of 1913 S 3 

PREFATORY NOTE — '* Our Lcgislilure has on principle been slow to mtcrfere with the 
mamage laws of India , and in the legalmng of undow mamage, its interference was not gratuitous 
but was sought b> the Hindus themselves Pandit Iswar Chandra Vid>a<agar pointed out in his 
celebrated tract that the re-mamsge of widows was not unauthonsed by the Sastras , and his opinion 
was accepted by a considerable body of his educated counlr>rcm , and it was to meet their wshes 
that the I^rgislaturc felt induced to pass Act XV of iS^C This we learn from the preamble to this 
Act” (^cr Gooroodas Bancr]ee’s \Iam<ijr end Tagore Law Lecture* for 1O78 2nd Ed 
1806, p *56 ) ’ 

The followang remarks on the prcnasions of the Act bj Ju-ticc Gooroodas Baneqee may well 
be noted — 

The Act does not gi\e any rule* for determining the eligibility of parties for mamage. It 
is clearly its intention that this matter sholud be governed by the ordinary rules of Hindu Law 
But these rules are not aullicient to meet every point which might arise in connection with the re- 
marriage of wadows Thus, one of these rule* of selection ret|uire* that the parties to mamage shouln 
be of different galriu , but what is to be regarded as ihe goira of a widow — the golra of her father, in 
which she was born or that of her deceased husband to which she has been transferred by mamage ? 
Vidj/ajagara maintains that her father s gotra is to be deemed the gotra of a widow for the purposes of 
her re mamage, and considering that her father or some other paternal relation u still her guardian 
m mamage, I think that view is m accordance with the intention of the Act Again the ordinary 
rules about prohibited degrees do not prohibit the mamage of a man with the mother of his wife, 
bowev er, repugnant to our feelings it may be No express rule for the prohibition of such mamage 
IS, however, necessary in the Hindu Law, as it prohibits widow mamage altogether But now that 
widow mamage has been legalized, the want of such prohibition may be deemed a defect in the 
law in theory, though, in practice, the universal feeling of repugnance to such improper unions would 
be sufTieient to supply the place of prohibitory rules (/M pp 859*263) 

It IS the general rule of the Hindu Law, as stated by the Privy Counal m ^^omram XelUa 
V Km Kclttani, 5 C 776 (788) “ that an estate once vested by succession or inheritance is not divested 
by any act or incapacity which, before succession, would have formed a ground for exclusion from 
inheritance ’ and it was held not to have been established that the estate of a widow formed an 
excepbon to the rule But it u equally clear that there were grounds, which, under the Hindu Law, 
caused a forfeiture of a vested estate Change of religion did so before Act XXI of 1B50 and the 
Regulations that preceded it Degradauon from caste had the same effect as was pointed out by 
the Pnvy Council in the case above referred to at page 79a It is an important question whether 
a second mamage is a circumstance, like those just mentioned, which determines a widow’s estate 

^Ve cannot expect to find express lexis on this point in the usual authorities on Hindu 
Law, because second mamage was a thing iliey did not contemplate , vve cannot expect more than 
an indicabon of the view they look of the nature of a widow s estate 

Tlie view is clearly expressed in the text of Vnkaspatht which Jimutavakana makes the basu 
of his rcasomng on this subject of a widow s estate {Dayabhaga XI, i ) “ of him whose wife is not 
deceased half the body survnves How then should another take his property while half his penon 
IS alive’ ’ This is difficult to reconale with a nght in a widow who ceases to be the wife or half 
of the body of her late husband, and becomes the wife and half of the body of another man, to keep 
the estate of her late husband The view that on pnnciple a second mamage determined a widow’s 
estate is strengthened by the fact that where second mamages were saneboned by custom, the further 
rule seems almost alw 3 >-s to have followed that such re mamage entailed a forfeiture of the first hus- 
band’s estate (j'rr the cases cited m Mayne s Hindu Law, section 512, and in West and Buhler, 
Bk I, ch 3, S 77 a, 3rd ed , p 429) , and again the adoption of the rule of forfeiture on second 
mamage in the Hindu Widow s Re mamage Act (XV of 1856) seems to be an inicabon that the 
Legislature considered that rule to be in accordance with the pnnaples of Hindu Law Jf, there- 
fore we had to decide this point upon the principles of Hindu Law, and without reference to express 
legislative enactments, we should be disposed to hold that the widow’s estate was determined by her 
marrying a second time and we do not think this wxnild be in any way inconsistent with what was 
held in Afmtram Kclita v Km Koltttini, 5 C. 776, namely, that a widow’s estate is not forfated by 
unchastity during widowhood , for there seems to be a very broad distincuon between misconduct 
on thepartofa widow, asawidowandherccasingtobeawidow ’ — igC 289 (292 at (per 


NOTES 

43BomL.R. its** 1941 Bom 233 The post- 
bon of the father’s sister as a preferential bar as 


agolreja t^pmda is not saved by S 3 (a) of t}jg 
Act I L.R (1941) Bom. 250-43 Bom r. p 
114—1941 Bom. 233 
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THE HINDU WIDOWS* RE-MARRIAGE ACT (XV OF 1856) 


CONTENTS 


Preamble 

Sections 

1 M image of Hindu widows legalised 

2 Rights of widoiY in deceased hus 
band's property to cease on her re marriage 

3 Guardianship of children of deceased 
husband on the re marriage of his widow 

4 Nothing in this Act to render any 
childless widow cap iblc of inheriting 

5 Saving of rights of widow marrying 
except as provided m sections 2 to 4 


Sextions 

• 6 Ceremonies constituting valid marri 
age to have same effect on widow s marn 
age 

/ Consent to re marriage of minor 
widow 

Punishment for abetting marriage made 
contrary to this section 

ElTect of such marriage 
Proviso 

Consent to re marriage of m ijor widow 


An Act to remove all legal obstacles to the marriage of Hindu mdows 
Whereas it is known that, by the law as administered m the Civil Courts 
p . . established in the territories in the possession and 

* under the Government of the East India Company, 

Hindu widows with certain exceptions are held to be, by reason of their having 
been once married incapable of contracting a second valid raarnage and the 
offspring of such widows by any second marriage are held to be illegitimate and 
incapable of inheriting property , and 

Whereas many Hindus believe that this imputed legal incapacity, although 
It IS m accordance with established custom, is not m accordance with a true 
interpretation of the precepts of their religion, and desire that the civil law ad 
ministered by the Courts of Justice shall no longer prevent those Hindus who 
may be so minded from adopting a different custom, m accordance with the 
dictates of their own conscience, and 

Whereas it is just to relieve all such Hindus from this legal incapacity of 
which they complain and the removal of all legal obstacles to the marriage of 
Hindu widows will tend to the promotion of good morals and to the public 
welfare, It is enacted as follows — 

1 No marriage contracted between Hindus shall be invalid, and the issue 
of no such marriage shall be illegitimate, by reason of 
Marriage of Hindu/ woman having been previously marned or betro 
wi ows ega ise thed to another person who was dead at the time of 

such marriage any custom and any interpretation of Hindu law to the contrary 
notwithstanding 


LEG REF 

1 Short title The Hindu Widows Re 
marnage Act i86G Set the Indian Short 
Titles Act (XIV of 1897) 

NOTES 

Sec 1 Scope and Application op Act— • 
Act u not retrospeclive m its operation 28 
Bam.LR 431=94/0 704=1926 B 381 AH 
cases of re marriage of Hindu widows are 
governed by Act XV of 1856 Custonu can 
only take effect with n the four walls of that 
Act 12 I C 623 But «r n/,9 65 I G 
O C ap7 The Act app3,ej ta ah Htada 
widows irrespective of caste regulations concern 
mg remarriage >7 1 C 133=8 NLR 128 
The Act was intended to render re marriage 
valid and to legalize the legit macy of children 
It conferred a benefit on those who could not 
re marry, but at the same time imposed 3 
rettnction on them It was not intended to 
depnv^ those who already poisencd the right 


to re marry of whatever rights they enjoyed m 
their deceased husband s properties 1932 A L 
J 941—1932 A 617 (FB) Neither the con 
vers on of a widow into Mahomedanism nor 
her marnage w th a Mahomedan husband after 
convenion could divest her of her interest in her 
deceased Hindu husband s estate 35 A 466= 
80 I C 335=11 A LJ 678 But «e a/so 59 ® 
4 * 7 = 37 ^ 01 " LR i 5 o =«935 B 298 

Custom —Act does not apply where by cus 
tom, a svidovv is permitted 10 re marry and 
docs not forfeit the property inherited by her 
from her former husband 65 I C 117=24 O 
C .297 Sefatr^ 1^0 I C A LJ 94* 

— 617 19 C 289 II A 330 , II B 

119 3« A iGi 15 OWN 579 32 A 489 It 
A L J 693 12 I G 623 7 O WN 2oG=>i2t I 
C 899 12 LLJ 196 122 IG 512 But r« 
afro 3 Luck 610 1929 M 765=57 ML J 353 
Act does not override the customs prevail ng in 
Ruojab as regards non forfeiture of widow 1 
rights over her deceased husband s property by 




S ij Tun Hindu Widows' Re-marriace Act (kV 


laa 512 S 2 of the Hindu Widow* 
Kc mafTiage Act must necwsanly apply where 
the validity of a Hindu widow* rc mamaee 
ari^ from the statutory provisions of the Act 
and IS not independent of it and the widow on 
re mamaRe would forfeit her husbands estate 
Whether forfeiture should apply as a matter of 
course or should depend upon proof of a special 
cu^ entailing forfeiture on re mamage 
depend* upon the further question whether the 
re mamage ha* been contracted under the Act 

rndependentofthe 

Act Where a person claims the estate on the 
^und that the widow had forfeited the estate 
by her re marnage before he can be called 
upon lotttabhsh a custom entailing forfeiture of 
® " marriage it ha* to be found 

that the widow validly contracted a second 
marnage under a custom independent of the 
Act Such a custom should be ancient and 


or i856). 2§63 

2 All nghts and interests whtcli an> widow may have m her deceased 
R.ehtt of «„tn« .n d. Jiusbnnd's propcm by way of maintenance, or by m 
ccasttl husbands properly husband Or to hts lineal successors, or 

to ccasc on her re marriage virtue of an> will or testamentary disposition 

conferring upon her, without express permission to 
re marr>, onI> a limited interest in such propert>, with no power of ahenatmg 
the same, shall upon her re marriage ccasc and determine as if she had then 

NOTES 

virtue of S 7 of Act IV of 1872 (PuniabLaws 
Act, 1924), S 17 

Object op the Act —It is not the object of 
the Act to deprive a Hindu vndow upon her 
re-mamage of any nght or intcrot which she 
had at the time other re*mamage 4PaiLT 
650=1924? 233 

Ricirr OF iNiiERrrANCE — When after the 
re-mamage of a widow her son dies and the 

a uesuon IS of her nght of succeeding to him 
le Act must be held not to affect her nghu 1 
PatL.T 650-1924 P 233 A Hindu widow 
can inherit from her son by a former marnage 
though she had re married at the dace of her 
sonsdeath 26 C W N 925-19220 140(11 
\VR 82, Ref, 29 B gi Ref) A remarried 
Hindu widow succeeds to the property of her 
son by her ftrst husband, whether or not the 
Actapplies 70 I C 1048=30 C.L f 88(11 
W R 82, Foil ) 7 oj J i 

Sec 2 Rtoirr op Widow re marrying 
ACCORDING to CaSTE CuSTOM— FORFEITURE— 

CosFUCT OF Rulings — S 2 applies not only 
to widows who could not re marry before the 
passing of the Act but also to those who were 
not so precluded from re marrying either by 
law or custom In either case the widow 
forfeits the estate inherited by her from her 
farmer husband 50 C 727=27 CWN ^ = 

192A C 98 But ut also 4 Pat L.T 650 Also 
55 A 240=1932 ALJ 94«-«932 A C17 (F 
B ) cited tnfra S 2 does not apply to the case 
of those widows who are entitled under the 
custom of their caste to re marry and arc not 
bound to take advantage of the provisions of 
the Act Accordingly there is no forfeiiurc of 
the Hindu widow s estate on re marriage under 
the Act in such a case nor can such forfeiture 
ensue as a matter of equity as it is against 
natural justice The proof of mere custom of 
re marnage would not be sufficient to involve 
forfeiture under the Hindu Law and it would 
be necessary for the party claiming that the 
atatc has been forfeited on account of re 
marnage to prove that there is a custom of 
such forfeiture m such a contingency 140 1 C 
63i = I932 AL.J 941 1932 A 617 (FD) But 

stt 154 I C 372=«935 P 58 A Hindu widow 
oflhejat community, among whom the custom 
of re marnage has existed even before 1856, 
doc* not forfeit her nghts in her husbands 
estate on her re marriage by virtue of S 2 of 
the Act 49 A 203=100 IC 734=1927 A 
523 S 2 of the Act applies also to Ibndu 
castes inwhich widow re-mamage IS permissible 
and a custom permitting the retention, by tbe 
re marrying widow of her estate m her firs 
husband s property after re-marnagc caonot 
be pleaded in the face of the express statu 
lory forfeiture of such estate enacted by the 


. r" ociore me t. 

«iace which she had inherited from her decej^ 
Hindu fven though m the paSS 

«« to which she belongs the re marriage of a 
widow « permuted IS4IC Sve-inoeD to 
If a Hindu widow is allowed t? re miw 
the custom of her caste there u no fJt 
‘I'* validity of her mam" 
VI'* no forfeiture under 

that Act of her right to maintenance (ar A 
iCi Foil) 125 IC 468= 1930 A 593 A Hindu 
wdovv s right to retain property inherited from 
the husband ceases on her re marnage, and the 
reversioners have a nght to immediate posses 
«wof the propcriics on her re mamagV 
IC 602=12 MLT 15Q 29 IC 612=1? 

N L R 86 Apart from the Act under the 
Hindu Lavv, a widow , nght to succession is 
based on the ground that she is half of the body 
other deceased husband and that she is canaW; 
of conferring spiritual benefits on him When 
she « mam« she cease* to be half of the body of 
^r late husband or tobcable to confer spmrnd 
f becomes the wife and 

half of the body of her new husband 2 P L T 
551 (I. A 330 3, A ,6..3j a 489 D™, I 
M 226 41 M 1078 2iC^\N mC 
589 i4aWN 346 8CLJ 542 Rel) ^ 
outcaste Hindu Widow docs ‘'not cease to be a 
Hindu und if ihe re munci. the provuionj of the 
Ac. would .pply An ultcniitoS by hw of her 
Bm bt^nd. property ufirr her re murrute 
would be .uftdtd 3,1c 820 AHioduwtd,^; 

LrhuS‘e;'e„"4“ "etye« 

IC.299=7L.^\ 4n = ,g,8 \LU.N 274) jjj 
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died, and the next heirs of her deceased husband, or other persons entitled to 
the property on her death, shall thereupon succeed to the same 

3 On the remarriage of a Hindu widou, if neither the uidow nor any 
other person has been expressly constituted by the 
Guardianship o£ children will or testamentary disposition of the deceased 
°c mar'mge the father or 

paternal grandfather or the mother or paternal 
grandmother, of the deceased husband, or any male relative of the deceased 
husband, may petition the highest Court having original jurisdiction in 
civil cases m the place where the deceased husband was domiciled at the time of 
his death for the appointment of some proper person to be guardian of the said 
children, and thereupon it shall be lawful for the said Court, if it shall think 
fit, to appoint such guardian who when appointed shall be entitled to have the 
care and custody of the said children, or df any of them during their minority, 
m the place of their mother, and in making such appointment the Court shall be 
guided, so far as may be by the laws and rules in force touching the guardian 
ship of children who have neither father nor mother 

Provided that, when the said children have not property of their onn 
sufficient for their support and proper education whilst minors, no such 
appointment shall be made otherwise than with the consent of the mother imless 
the proposed guardian shall have given security for the support and proper 
education of the children whilst minors 


NOTES 

flho 35 A 466-ao IC 333-11 ALJ 678 
Even a Hindu widow who becomes a Maho 
medan and re marries, loses her right to her 
husbands property 3PLT 551 Iheexpres 
Sion “any widow in b a includes all widows 
who being Hindus became widows and is wide 
enough to cover the case of such a widow re 
marrying a Hindu or a member of another 
religion A Hindu widow who therefore becomes 
a convert to Mahomcdanism and then marries 
a Mahomedan forfeits whatever interest she has 
m her husband s property S 3 would apply 
to her notwithstanding her renunciation of taiih 
and subsequent marriage with a non Hindu 59 
B 417=19358 298=37 Bom L R X50 Where 
a Hindu woman becomes a widow and after 
wards embraces hlabomedanism and marries a 
Mahomedan and where ..fierwards her Hindu 
sister devises property to her by will, the right 
of the devisee lo the property is not affected 
Similarly when the devisee dies leaving a sister 
who has also embraced Islam after her wndow 
hood and marned a Mahomedan the latter sister 
can succeed to her property 87 I G. 621= 1925 
M 861 Gift by father in law to widowed 
daughter in law — Re marriage — Effect on gift 
1924 M 600=47 MLJ i This Act applies 
even to widows among whom there is a caste 
custom permitting re marriage This Act operates 
as a forleiture not only of property inhented from 
her former husband but of all existing rights at 
the time of re marriage 31 1 C. 290= 1 1 N L R 
116 But fai I c. 303 3400 11,33 

JC 338,401c 783=21 OWN 900 SheswlJ 
also torfcit her right to mamtenance out of 
the deceased husband s property 40 I C. 783= 
2tC.WN goS But SM48 lW 593 = 1938 
Mad 994=11938) a MLJ 701 Act merely 
enables widows of those castes to re marry, who 
by their custom are prevented from doing so 
aud declares the couequences enuued thereon. 


U does not alter any customs relating to « 
mamage or its legal incidents 6t I C 303^^^ 
O C >1 S 2 ot the Act does not apply to ■ 
case where a Hindu widow rc-roarries acwrding 
to a custom and such custom allows her w 
retain the property inhented from her first hus 
band 61 1 C 303 

Alienation by Hinou Widow —An ahenation 
by a Hindu ^Vldow of the property of her 
ed husband for purposes not binding on the 
estate ceases to be effecLve on her re marriage, 
even if such re mamage be permitted by the 
Custom of her caste and the next reversioner « 
entitled on her re mamage, to possession of lie 
properly as against the alienee There is no 
analogy as regards the rights of the 
between surrender and re marriage 193® 
*30— 63 MLJ 131 

Btoden OF Broof — A Hindu widow who re* 
marncs and who seeks to escape the operation w 
S 2 of the Act, has the onus on her of estao- 
bshing the existence of a custom which is ancient 
and which has not come into existence since 
1856 sanct onmg the re marriage of wido'vs 5 ° 
A 1034=1937 A L J 251-1937 A. 230 , 

Set 3 — Ihcre is nothing in the proinsionsa 
the Act that renders obligatory for the to 

remove a rc-mamed widow from the 
ship of her minor sons 38 C 8G2— 15C;' 

579 See also PWR 1913 4 A >95 ^ 

meamng of ‘ children ), 24 B 89 A widow 
docs not cease to be a testamentary guardian^! 
a minor son by re mamage 47 B L R igtS"* 
18 I G 133 The provisions of S 3 have no 
application to a case, where the widow belong 
to a caste in which re marriage is pennitteo 
Hence where the widow has married under tnc 
Customary law the provisions of S 3 *** 

applicable to her and therefore she do« no* 
tbrieit her right of guardianship of her cluldren 
*8310 513 = 1939 Lah 125 Set alsobl 

$03 Under Hindu Law lie motheru, after tae 
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4 Nothing m this Act conlimcd shall be construed to render anj uidow 

who, at the time of the death of any person leaving 
Notlitng in this Act to an) propert), is a childless widow, capable of inherit- 
renrter ai v childless \\ido\N whole or anj share of such property, if before 

caps com leri mg passing of this Act, she would have been incapable 

of inhcnting the same b) reason of her being a childless widow 

5 Except as in the three preceding sections is provided, a widow shall 

not b> reason of her re marriage forfeit any property 
SiMngof rights oi wiJow qj. ^\hich she would othenvise be entitled, 

Tfctions 2 to 4 *''^°'' !ind c\er> widow who has re married shall have the 

same rights of inheritance as she would have had, had 
such marnage been her first marriage 

6 Whatever words spoken, ceremonies performed or engagements made 

on the marrnge of a Hindu female who has not been 
Ceremonies constituting previously mamed, are sufficient to constitute a valid 
s*alid nmrriage to ha\c marriage, shall have the same effect if spoken, per- 
formed or made on the marnage of a Hindu widow j 
and no marriage shall be declared invalid on the 
ground that such words, ceremonies or engagements are inapplicable to the case 
of a widow 

7 If the widow re marrying is a minor whose marriage has not been 

consummated, she shall not re marry without the 
Consent to re marriage consent of her father, or if she has no father, of her 
of minor widow paternal grandfather, or if she has no such grand- 


same effect 
marriage 


widow s 


father the natural and legal guard an ofher 
children and she does not lose her right by re 
marriage in cases when such re marriage n 
recognised as valid by custom To such cases 
S 3 was obviouslv not intended to apply 
And cicn under the Act the mother is not con 
sidered to ^ physically dead and may in 
appropriate cases be appointed as guardian 
though not in her own natural right butsvhere 
It IS for the welfare of th minor to do so (i 
L 146 and 38 C O62, Ref) 1933 L 817 On 
this section sti c/w 15 CW N 579 11 WR 
82 24 B 89 33 B 107 

gee 5 — also notes under secs 1, a and 
3 svpra ] The object of the Act is to remove all 
legal obstacles to Hindu widow re mamages 
S 5 was ne\-cr intended to lay down any pro- 
position regarding the mhentance by a Hindu 
widow 45 B 1247=63 1C 947 A re 
mamed Hindu widotv is not entitled lo inherit 
as a gotraja sapinda lo the relations of her first 
husband 45 B 1247 , , „ , . 

See 6 — The purpose of the Hindu Widows 
Re marnage Act is not lo limit but rather it> 
increase the rights of Hindu widows and not to 
restrict any cvisting custom of re-marnage 
among Hindu widow I but to give the ngbt to 
those to whom it had hitherto been demed S 6 

of the Act does not apply to a case where the 
re-marnage is among people among whom 
widow re marnage is recognized by custom 
^\^’cre, therefore the rc-mamage is among 
sweepers among whom widow re marnage is 
generally recognized it 11 not rendered imalid 
merely because the ceremonies necessary for the 
first marriage as required by S 6 have not 
CC,M— 3S9 


been gone through It is sufficient iflhe condi- 
tions essential by custom to v-alidate the re- 
marnage have been fulfilled and the widow 
becomes a married wife of the person lo whom 
she IS mamed withm the meaning ofSs 407 
and 498 Penal Code 30SLR 42t»t67lC 
366 1937 S 42 To prove the re marnage of 
Hindu widow the same religious rites and cere- 
momes that are necessary to constitute her first 
marnage val d should be shown to have been 
observed m her re marriage Where therefore 
a Hindu widow had been validly married in the 
Brahma form but the observance of the afore 
said riles and ceremonies was not established as 
regards the re-marnage Utld that the validity 
of the re marriage was not established 7 O W 
N 753“ *930 O 426 

Secs 6 and 7 — There can be no valid mar 
nage in any form will out a substantial perfor 
manceof the requisite religious ceremonies The 
performance therefore of the necessary religious 
rites IS necessary for the completion of a marnage 
even in a gandhrva form of which re marriage 
of a widow IS an instance So neither the con- 
sent of a widow to remarry herself under last 
paragraph of S 7 nor mere talk by a person m 
the presence of snsitors of his iniention to tale 
her as his wife is suffinent to constitute a valid 
marnage in the absence of the performance of 
some religious or secular ntes (12 Mad 72, 
Rel on) 174IC 342 = 1938 Rang 59 

Sec 7— The marriage of a minor widow is 
not valid unless consented to by the persons 
enumerated m S 7 But if the first marnage 
has been consummated the consent of the minor 
widow henelf IS enough 9PL.R 1912=13 \ 

C. 6'’3 8 A. 143 Power of mother in 
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father, of her mother, or failing all these, of her elder brother, or failing also 
brothers, of her next male relative 

All persons, knowingly abetting a marriage 
Pumshment for abetting made contrary to the provisions of this section shall be 
marriage made contrary to,., . ^ ^ . , 

this section liable to imprisonment for any term not exceeding one 

year or to fine or to both 

And all marriages made contrary to the provisions of this section may be 
declared void by a Court of law Provided, that in 
PwviTo^ marnage ^ny question regarding the validity of a marriage 

made contrary to the provisions of this section, such 
consent as is aforesaid shall be presumed until the contrar) is proved, and that 
no such marriage shall be declared void after it has been consummated 

In the case of a widow who is of full age, or 
whose marriage has been consummated, her own 
Consent to re marriage of consent shall be sufficient consent to constitute her 
major widow re marriage lawful and valid 


THE HINDU WOMEN'S RIGHTS TO PROPERTY 
ACT (XVIII OF 1937) 

[Amended by Acts XI of 1938 and XXXII of 1940 ] 

[14th April. 1937 

Att Act to amend the Hindu Law governing Hindu Women's Rights to Property 
Whereas it is expedient to amend the Hindu Law to give better nghts 
to women m respect of property, It is hereby enacted as follows — 


Short title and extent 


1 (I) This Act may be called The Hindu 

Women's Rights to Property Act, 1937 


(2) It extends to the whole of British India, *[ * * * * ) 


LEG REF only function of a Court u to pronounce upon 

t Omitted by Act XXXII of 1940 the Bill after it has become an Act Corue* 

queotly the only date with which the Cou t « 
NOTES concerned « the date on which the Governor* 

law to get daughter m law married Stt igag Generals assent was gi\en, and the question 
Cr C 305 whether the Act was or was not wuhm the 

Sec 1 VAUOrry of Act — Property — competence of the Lcgulaturc must be deter 
Meanino of — ^Act if affects succession to mined with reference to that date and to none 
AdUCULTURAi. LANO — No objection can be other 43GWN (FR) 81 = 1941 FC 72= 
taken to the validity of the Hindu Womens (1941) 2 MLJ 12 Su also 1937 AW R, 
Right to Property Act 1937, on the ground only (HC) 655 ig^ I C 636—1941 Sm3ii4-The 
that It was introduced into the Lcgulaturc ana Hindu Womens Right to Property Act 1937, 

f assed by the Legislative Assembly before Part and the Hindu Women s Rights to Property 
[I of the Constitution Act came into force, as (Amendment) Act, 1938, do not operate to regu* 

the Indian Legislature which was m existence late succession to agricultural land m the 

immediately before the coming into force of Governors Provinces, but do operate to regulate 
Part III was continued m existence after that devolution by survivorship of property other 
date, and was in alt respects the same legula than agncultural land When a Legislature With 
ture, though its legulaCive powers were OO limited and reslnctcd powers makes use of a 
longer as extensive as they had previously been word of such wide and general import as ‘ pro* 
Nor can any objection be uken to the validity petty the presumption must be that it u using 
of the said Act on the ground that the powers of it with reference to that kind of property With 
the Legulature changed during the passage of respect to which it is competent to legislate and 
the Bill from the Legislative Assembly to the to no other In the Hindu Women s Rightt to 
Council ofState The form content or subject Property Act 1937, the word property must 
raaltcr of a Bill at the tunc of its introduction accordingly be construed as referring to pro* 
into, or of Its consideration by cither Chamber perty other than agricultural land Thou^ 
of the I-cgislaturc is a matter witli which a S 3 of the Act of 1937 does not use the word 
Court of law is not concerned The question Survivorship , and it may be that the ividovv 
whether cither Chamber has the right to discuss taking a share under the Act does not become a 
a Bill laid before it is a domestic matter regu coparcener with the other sharers yet there can 

lated by the rules of the Chamber, as interpret be no doubt that in the cases m ivhich it givM 

ed by its Speaker, and is not a matter with to tl e widow of a deceased coparcener a right 
which a Court can interfere, or indeed on to a share in the joint property which she did 
which It is entided to express any opinion The not possess under the pre-existing U'v, it takes 
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2. Notwithstanding an) rule of Hindu Law or custom to the contrary, the 
. , , provisions of section 3 shall apply where a Hindu 

Arpiicafion intestate * • • • • j 

*[3 (1) When a Hindu go\cmed bj the Dayabhag School Of Hindu 

Law dies intestate leaving an) properly, and when a Hindu governed by any 
other school of Hindu Law or b) customary law dies intestate leaving separate 
propcrt), his widow, or if there is more tlnn one widow nil his widows together, 
shall, subject to the provisions of sub section (3), be entitled in respect of pro 
perty m respect of which he dies intestate to the same share as a son] 

ProMded that the widow of a predeceased son shall inherit in like manner 
as a son if there is no son surviving of such predeceased son, and shall inhent 
m like manner as a son’s son if there is surviving a son or son’s son of such pre- 
deceased son 

Provided further that the same provision shall apply mutaUs mutandts 
to the widow of a predeceased son of a predeceased son 

(2) \Vhen a Hindu governed by any school of Hindu Law other than the 
Dayabhag school or by customary law dies »[»**] having at the time of 
his death an interest m a Hindu joint family property, his widow shall, subject to 
the provisions of sub section (3), have in the* property the same interest as he 
himself had 

(3) Any interest devolving on a Hindu widow under the provisions of 
this section shall be the limited interest known as a Hindu woman’s estate, pro- 
vided however that she shall have the same right of claiming partition as a male 
owner 

(4) The provisions of this section shall not apply to an estate which by a 
customary or other rule of succession *[or by the terms of the grant applicable 


LEG REF 

The words leaving a widow” omitted by 
Act XI of 193 a 

* Substitute by Act XI of 1938 

* The word intestate omitte by Act XI of 
1938 

* Inserted by Act XI of 1938 

NOTES 

away to that extent, the benefit of the rule of 
survivorship which would have accrued to the 
remaining coparceners So far as its effect goes 
the Act does legulale with respect to the law 
of survivorship But it is not uUra vtru the 
Indian Legislature on that ground as the 
subject of devolution by survivorship of pro 
perty other than agricultural land is included in 
entryNo 7 of List III of the concurrent list 45 
CWN (FR) 8t = 73CL.I 4i5=54LW as 
1941 FC 72 = (t94i) 3 M L J 13 The Hindu 
Women’s Rights to Property Act does not ope 
rate to I’-^late succession to agricultural land 
in the Gov rnors provinces Hence the widow 
of a pred* eased son has no title except so 
maintenance according to ord nary Hindu Law 
1041 OA (Supp) 7f) (a) = »94i AWR 
(Rev ) 804 RD 74* 

Sec 3 (2) and (3) Ifnxarsr TAKtN »v 

Wtumv IV JOIVT FAMILY PROPERTY — ExTTNT OF 

—Liability for debts —Under S 3 (s) of the 
Act a widow gets the same interest which her 
husband had m the joint family property, that u 
ihe interest of an undmded member of a ^oint 
fanulyin the joint family property Thewidow 
tabes that interest subject to the nghli and obli 
gauons attached to that interest and subject to 


the restnctions placed on her powers by Cl (3) 
of S 3 As the husband s interest could m 
seixed in execution by a creditor for his debt m 
his lifetime the creditor of the husband is en 
titled to the same remedy against the interest of 
the wdow accrued under the Act in respect of 
non agricultural land the property taken by the 
widow being liable for the debts other husband 
54 LW 65i = (iq4i) a MLJ 862 As the 
Hindu Women s Rights to Property Act as 
amended bv Act II of iqsB is ultra mret of the 
Indian Legislature and does not operate to regu* 
late succession to agricultural land in the 
Covenior s provinces but operates only to regu* 
late devolution by survivorship of property other 
than agncullural land where the propierty left 
by the deceased is both agricultural and non 
agnoiltural the widow would have no right 
under the Act to succeed her husband c\en to a 
limited interest so far as the agricultural pro* 
perty is concerned 1943 O 216 Sub- 
Secs (2) and (3) of S 3 of the Act do not 
contemplate that the sons of a deceased Hindu 
are to be excluded by the widow upon the 
death of their father The right conferred upon 
the Hindu widow by sub S (3) is merely a 
limited right such as a Hindu widow possesses 
under the ordinary Hindu Law with an addi- 
tiora) privilege conferred by the section that she 
could independently claim partition as a male 
owner which was denied to her under the Hindu 
Law The rights of survivorship m a joint 
Hindu farmly possessed by the sons are not 
taken aw ay by sub-sees (2) and (3) of sec. 3 of 
the Act. 1942 O 316=198 I C. 443 
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thereto] descend to a single heir or to any property to which the Indian Suc- 
cession Act, 1925, applies. 

„ 4. Nothing in this Act shall apply to the pro- 

perty of any Hindu dying intestate before the com- 
mencement of this Act 

^[5. For the purposes of this Act, a person shall be deemed to die intestate 
m respect of all propertj' of u hich he has not made a 
te°^ expression testamentary disposition which is capable of taking 
' ^ • effect,] 


THE ILLUSORY APPOINTMENTS AND INFANTS’ PROPERTY 
ACT (XXIV OF 1841). 


Year j 

No I Short title. 

1 1 

Amendments 

1841 

XXIV 

The Illusory Appointments and In- 
fants’ Property Act, 1841. 

Repealed in part, XXVII of 

1 066 , Vin of 1868 , XVI of 
1O74 , Act XII of 1891 


PREFATORY NOTE— ENCtmi Law as to ili-usory APPoivnizvrs — ^Thc fint statutory 
alteration of the law relating to Illusory Appointments was made in 1630 by the Act 11, Geo IV, 
and I William IV, C 43 It is entitleo *^An act to amend the law relating to Illusory Appoint 
tnents ” It enacted that no appointment which horn and after the passing of the Act should be 
made in exercise of a power should be impeached m equity or at law as Diusory l» reason of 
giving only an unsubstantial or nominal snare to any object of the power It provided, however, 
that nothing in the Act should prejudice or aflect any provisions in any deed, will or other iiutru 
ment creating the power which declared (he amount of the share from which no object of the power 
should be excluded , nor, on the other hand, should anything m the Act contained be deemed to 
give any other validity, force, or effect to any appointment than such appointment would have had 
if a substantial share of the property affected by (he power had been thereby appointed to, or left 
unappointed to devolve upon any object of the power The cnactmenu are retrospective and apply 
topoweninrsrr at the timeof, but executed alter, ihepassingof the Act Rni, (i8j8) 93 Real 

469=53 ER 716] 

According to the old law, where a power of appointment was given to A to appoint among 
a class in such shares as A should direct, the presumed mteniion of the donor of the power was to 
give an actual and substantial share to each of the objects of the power A, the appointer, could 
not in exercising the power, exclude any one of the class, as this would be an exclusive appointment 
and bad [see BufirW V /’/urtwirr, (1870), L R 6 Ch 160] The whole theory is tersely stated by Jesscl, 
M R , in his judgment in (7ai«/ori/ V (1874) L R lyEq 405 Speaking of this interpretation 

of the intention, he says " That was not according to (he literal wording of the power, but it made 
sense of it , because if the appointment of a farthing would do, then on the principle of dt mtnvnu non 
curat lex, it would make every non exclusive power an exclusive power However, that doctrine was 
found inconvenient " The inconvemcnce arose from the obvious reason that it was impossible 

to determme without litigation what precise amount wras or was not a substantial sum in accordance 
with the presumed intention of the donor of the power nic Act therefore put the question aside 
by mabng any share, though purely nominal, suIHcient to make the exercise of the power non 
exclusive The process of reasoning that inspired this statutory change seems to have been that 
the practical exclusion of an object could not like the total exclusion, owe its ongin to an ovenight 
or omission on the part of the appointer, and therefore it was not a proper case for any interference 
by a CoviTt of Equity ‘ One would have imagined,” says Jessel, M R , in the case quoted, “ that 
the reasonable mode of altering the law would have bwn to make every power of appointment exclu 
sive, unless the author of the settlement had pointed out the minunum share which every object was 
to get,” instead of allowing an appointment to be impeached because the appointer omitted to appoint 
the necessary farthing In the same year, 1874 the Statute 37 and 38 Vict c 37 rectified the ano- 
maly by enacung that no appointment which, from and after the passing of the Act, shall be made 
in exercise of a power of appointment, shall be mvahd at law or equity on the ground that any object 
of such power has been altogether excluded, but every such appointment shall be valid and effectual, 
notwiihstanding that any one or more of the objects shall not thereby, or in default of appointment 
take a share or shares of the property subject to the power But the provisions of the Act are not 
to prejudice or affect any declaration in a deed, will oc other instrument fixing the amount or the 
share or shares from which no object of the power shall be excluded, or sojne one or more object of 
It shall not be excluded See Title “ Powers ” and '* Illusory Appointments ” in Ency of the Laws 
of England, and Ed„ Vol Vll pp 34 as 
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‘ Added by Act XI of 1938 
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CONTENTS. 


Sections 

1 . 

2 Extension of II, Geo, IV and I 
Wm. IV, Cliaps. 46 and 65 
3 IRf/’caUa J 


Sections 

4 Extension of 11, Geo IV and I Wm 
IV. Qiap 47, Ss 10 and II 

5 Saving of certain cases and proceed- 
ings 


THE ILLUSORY APPOINTMENTS AND INFANTS’ PROPERTY 
ACT (XXIV OF 1841).* 

for the greater wxxfonmty of the Law administered by Her Mafesi^s 
Sixpreme Courts with that administered in England, in regard to the tindts- 
posed residue of the effects of Testators, Illusory Appointments, the transfer 
of Estates by persons under disabilities pursuant to the' direction of Courts, 
and the better management of the property of such persons and other like 
matters. ' 


1. {Extension of 11 Geo IV and \ IVtll IV, c 46 ] Rep by the Repealing 
Act (VIII of 1868) 

2 ***♦*»» 'pijg ’Statute 11, George IV and 1 William IV, 

Chapter 46. entitled, "An Act to alter and amend the 
Extension of 11 Geo IV relating to Illusory Appointments”, and the 

S. 1 \\C IV. Qaps 46 ‘Statute 11, George IV and 1. William IV, Chapter 
and 65 65, entitled "An Act for consolidating and amend* 

mg the Law relating to property belonging to infants, femme coverts, idiots, luna- 
tics and persons of unsound mind,” shall * * * * be extended to the 

territories of the East India Company, as far as it is applicable to the same 
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* Short title, “The Illujory Appointment* and 
Infant*’ Property Act. 1841 ’ S<e the Indian 
Short Title* Act (XIV of 1807) 

The whole Act, except *0 far as it relate* to 
illusory appointment* and infants, and except 
S 5 was repealed by the Repealing Act (VIII 
of 1868] 

The Act ha* been declared by notification 
under S 1 (a) of the Scheduled District* Act 
(XIV of 1874I, to be in force in the folloiving 
Scheduled District* namely — 

The District* of Hararibagh, Lohardaga (now 
the Ranchi District *rr Calcutta Gazette. 1899, 
Pt I, p 44) and Manbhum, and Paegana 
Dhalbhum and the Kolhan in the Distnet of 
Smgbhum, see Gazette of India, i83i, Pt I, p 
504 

The Scheduled Districts in Ganjam and 
Vizagapatam, see Fort St George Gazette, 1898, 
Pi I, p 666, and Gazette of India, 1898 Pi J, 
P 870 

t The word* “And it is hereby enacted that” 
at the beginning of S 2 and the words "from 
the first day of January next” after the word 
“shall ’ in the same section were repealed by the 
Repealing Act (XVI of 1874) 

* II Geo IV AND Wm IV, Chap XLVI • 
An Act to alter and amen-t the Law relating 
to Illusory Appointments 

[161A >(7,^830] 
WTiereas, by deeds, wills, and other instru 
ments, powers are frecpi- 
Preamble cntly given to appoint 

real and personal ppo 
perty amongst *e^e^al obiects, m such manner 


that none of (he objects can be excluded by the 
donee of the power from a share of such pro- 
perty, and whereas appointments m exercise of 
such powers whereby an unsubstantial, illusory, 
or nominal share of the property affected there- 
by IS appointed to or left unappomted to devolve 
upon any one or more of the objects thereof, are 
invalid in equity, although the like appoint- 
ments are good and binding at law And 
whereas considerable inconvenience hath amen 
from the rule of equity relative to such appoint- 
ments, and It 1* expedient that such appoint- 
menls should be as valid in equity as at law. 
Be It therefore enacted etc 

That no appointment which from and afler 
the passing of this Act 

Illusory appoint- shall be made m cxercue 
ments shall be valid of any piower or authority 
inequity as well as to appoint any property, 
at law real or personal, amongst 

several objects, shall be 
invalid or impeached in equity, on the ground 
that an unsul stantial, illusory, or nominal share 
only shall be thereby appointed to or left un- 
appointed to devolve upon any one or more of 
the objects of such power, but that every such 
appointment shall be valid and cfiectual in 
equity as well as at law, notwithstanding that 
any one or more of the objects shall not there- 
under, or in default of such appointment, take 
more than an ursubstantial, illusory , or nomina. 
,har e of the property subjected to ruch power * 

* Short title, “The Illusory Appointmeo** 
Act, 1830 ” Srrihe Short Titles Act, 1896 (59 
^ &?Yict. c 14). 
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3 [Extension of II, Geo IV and 1, Win IV, 60 1 Ret 6y the Indian 
Trustee Act (XXVII of 1866) 
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2 Provided always, and be it further enart 
ed, that nothing in this Act contained shall pre 
jut ce or affect any provision m any d*ed, 

or other instrument crea- 

Not to affect any ting any such power as 
deed which declares aforesaid which shall de- 
the amount of the dare the amount of the 
share, nor to give share or shares from 
any other force to which no object of the 
any appointment power shall be excluded 
than the same 3 Provided also, and 
would have had be it further enacted and 
declared, that nothing 
in this Act contained shall be construed, decm< 
cd, or taVen, at law or m equity, to give any 
other validity, force, or effect to any appoint- 
ment, than such appointment would have had 
if a substantial share of the property affected by 
the power had been thereby appointed to or left 
unappointed to devolve upon any object of such 
^Qwer 

^ 1 1 Geo IV & I Wm IV, Chap LXV • 

An Act for consolidating and amending the 
Law relating to Property belonging to Infants, 
Femme Coverts, Idiots, Lunatics and Persons of 
unsound Mind 

* , , 1830 ] 

12 And be it further enacted, that in all 
cases where any person. 

Guardians of being under the age of 
mmon, etc , in order twenty one years 
to the surrender and is or si all become entui 
renewal of leases ed to any lease or leases 
may apply to the made or granted or to be 
Court of Chancery, made or sranted for the 
etc , and by order life or lives of one or 
may surrender such more person or persons 
leases and renew the or for any term ofycarsj 
same, etc either absolute or deter- 

minable upon the death 
of one or more person or persons, or otherwise, 
it shall be lawful for such person under the age 
of twenty one years, or for his or her guardian 
or other person on his behalf, 
to apply to the Court of Chancery in England, 
the Courts of Equity of the Counties Falatme of 
Chester, Lancaster and Durham or the Courts 
of Great Session of the Principality of Wales res 
peciively, as to land within their respective 
jurisdiction, by petition or motion in a sum 
mary way, and by the order and direction of 
the said Courts respectively such infant 
or his guardian or any person appointed in the 
place of such infant by the said Courts 

respectively, shall and may be enabled from 
time to time by deed or deeds, to surrender 
such lease or leases and accept and take in the 
place and for the benefit of such person under 
the age of twenty-onc years one or more 

new leases of the premises comprised m such 
lease surrendered by virtue of this Act. for and 
during such number of lives, or for such term or 
terms of years determinable upon such number 
of lives, or for such term or terms of years 
absolute, as was or were mentiond or contained 
the lease or leases so surrendered at the 
*®**uig thereof respccUvely, or otherwise as the 


said Courts shall respectively direct 

14 And be it further enacted, that every 

sum of money and other 

Charges attending consideration paid by any 
renewal to be char guardian or other 

ged on the estates as person as a fine, premium, 
the Court shall or income or in the nature 
direct of a fine, premium, or in- 

come, for the rcncival of 
any such lease, and all reasonable charges ina- 
dent thereto, shall be paid out of the estate or 
effects of the infant for whose benefit the 

lease shdU be renewed or shall be a charge upon 
the leasehold premises together with interest for 
the same, as the said Courts and Lord Chan- 
cellor, intrusted as aforesaid, rcsjSectively shall 
direct and determine , and as to leases to be 
made upon surrenders by femme coverts, unless 
the fine or consideration of such lease and the 
reasonable charges shall be otherwise paid or 
secured, the same, together With interest, shall be 
a charge upon su..h leasehold premises for the 
benefit of the person who shaJl advance the 
same 

15 And be it further enacted, that every 

lease to be renewed as 

New leases shall afoiesaid shall operate and 
be to the tame uses be to the same uses, and 
be liable to the same 
trusts charges, incumbrances, dispositions devi 
ses, and conditions, as the lease to be from time 
to lime surrendered as aforesaid wasorwould 
have been subject to m case such surrender had 
not been made 

16 And be it further enacted, thatwhere any 

person, being under the 

Infants empowered age of twenty one yean, 
to grant renewals of might, in punu 

ance of any covenant or 
agreement, if not under 
disability be compelled to renew any lease made 
or to be made for the life or lives of one or 
more person or peraons, or for any term or num 
ber of years absolute or determinable on the 
^ath of one or more person or persons, it shall 
be lawful to and for such infant, or his guardian 
m the name of such infant, by the direc 

lion of the Court of Chancery, to be signified by 
an order to be made in a summary way upon 
the petition of such infant or his guardian 

or of any person entitled to such renewal 
from time to tune to accept of a surrender of 
such lease and to make and execute a new lease 
of the premises comprised in such lease for and 
dunngsuch number of lives, or for such term or 
term determinable upon such number of lives 
or for such term or terms of years a^oluie, as 
was or were mentioned in the lease so surren 
dered at the making thereof or otherwise, as the 
Court by such order shall direct 

• Short tule, ' The Infants Property Act, 
1830 ’ Sei the Short Titles Act, 1896 (59 4 . 60 
Vicl.c 14I 

As to the repeal of parts of the Act in Eng 
land set the Statute Law Revision Act, 1873 
(36 & 37 Vict , c 91) 



The Illusory Appointments and Infants Prop Act (XXIV *6 1841). 2871 

4. • * • Section* * * 11 of the 11 ’George IV and 

£ 1 r- tTr ^ William IV, Oiapter 47 , entitled “an Act for con- 
« It solidating and amending the laws for facilitating the 

’ payment of debts out of real Estate, “shall • 

• * be extended to the territories of the East India Company, as far as 

it is applicable m the same 

5 ’• * * * This Act shall not be construed to affect any case 
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17 And belt Turther enacted, that whereany 
penon, being an infant 

Court of Chancery under the age of twenty 
may authorize leatei one yean, u or stiall ^ 
to be made of lands seized or possessed of o 
belonging to infants entitled to any land in fee 
when It u to the or m tail, or to any 
benefit of the estate leasehold land for an 
absolute interest, and it 
shall appear to the Court of Chancery to be for 
the benefit of such person that a lease or under 
lease she- Id be maae of such estates for terms of 
yean.f encouraging the erection ofbuddjngs 
thereon, or for repairing buddings actually being 
thereon or the working of mines or otherwise 
unproNing the same, or for fanning or other 
purposes, it shall be lawful /or such infant, or 
his guardian m the name of such infant, by the 
direction of the Court of Chancery, to b« sigmfi 
ed by an order to be made<m a summary way 
upon the petiuon of such infant or hu guardian, 
to make such lease of the land of such persons 
retpecuvely, or any part thereof, according to 
hu or her interest therein respecuvely, and to the 
nature of the tenure of such estates respective* 
ly, for such term or terms of years, and subject 
to such tents smd coxenants as the said Court of 
Chancery shall direct , but m no such case shall 
any fine or premium be taken and in every such 
case the best rent that can be obtained regard 
being had to the nature of the lease, shall be 
reserved upon such lease and the leases and 
covenants and provisions therein shall be settled 
and approved or by a Master of the said Court, 
and a counterpart of every such lease shall be 
executed by the lessee or lessees therein to be 
named, and such counterparts shall be deposited 
for safe custody in the Master s office until such 
infant shall attain twenty one, but with liberty to 
proper parties to have the use thereof ifrequir 
cd, in the meantime, for the purpose of enforcing 
any of the covenants therein contained provided 
that no lease be made of the capital mansion 
house and the park and grounds respecuvely held 
therewith for any penod exceeding the nunonly 
of any such infant 


•25 And whereas by an Act passed in the 
fust year of the reign of 
So much of I G I, King George the First 
c. to, S 9 as enacts intituled An Act far 
that agreements of making more ^ettual Her 
guardians shall bind late Maus^ t gretious 
infants, repealed Intentions for aitgmenttng the 
Maintenanee oflhe poorClergf^ 
it was enacted that the agreements of guardians 
for and on behalf of infants or idiots under their 


guardunship should be as good and effectual to 
all intents and purposes as if the said infants or 
idiots had been of full age and of sound mind, 
and had themselves entered into such agree* 
ments And whereas it u desirable that the said 
powers should be cxercued under proper control, 
and that the same should be extended to all per* 
sons against whom a commission of lunacy shall 
have issued , Be it further enacted, that so much 
of the said Act of the fint year of the reign of 
King George the First, as is hereinbefore reated, 
shall be and the same is hereby repealed 

‘ The words ‘And whereas it is exendient to 
adopt the amendments of the English Law 
touching the delay of action suits, or other pro- 
ceedings by reason of the parol demurring , 
and touching conveyances made by mfanu under 
order of Courts , it is hereby enacted that” and 
the words “from the first day of January next ' 
sn S 4 and ihe words “And it is hereby provided, 
that in S 5 were repealed by the Repedmg 
Act (XVI of 1874) 

* The figures and word “1 0 and” were repeal* 
ed by the Amending Act (XII of 1891) 

* 1 1 Geo IV & 1 Wu IV . Chap XLVII tt 

An Act for consolidating and amending the 

Lawsoffacihtaung the payment of debts out of 
real Estate 

^ [tSthJvfyi 1830] 

XI ^And be it further enacted that where any 
suit hath been or shall be 

Infants to make instituted in any Court of 
conveyances under Equity, for the payment 
order of the of any debts of any per* 
Ciourt son or persons deceased, 

to which their heir or 
heirs, devisee or devisees may be subject or 
liable, and such Court of Equity shall decree 
the estates liable to such debts or any of them, 
to be sold for satisfacuon of such debt or 
debts, and by reason of the infancy of any fuch 
heir or heirs devuee ft devisees, an immediate 
conveyance thereof cannot, as the law at pre- 
sent stands, be compelled, in every such case 
such Court shall direct, and, if necessary, com* 

* Hus secuon has been repealed in England 
by the Statute Law Revision Act, 1873 (36 and 
37 Vic , c. qi), Schedule 

f'The Queen Anne’s Bounty Act, lyiC” 
Set the Short Titles Act (59 and Go Vic„ c. 14). 

TlShort uile, “The Debts Recovery Act, 
1830 ” See the Short Hlles Act, 1896 (59 and 
60 Vic., e. 14) 

JThe iniual words “And be it further enacted 
that" were repealed m England by the Statute 
Law RevTsion Act, 1888 (31 4 - 5 »» 57 ), 

Schedule. 
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which would not hive been governed by English law 
as administered by Her Majesty’s Supreme Courts 
previous to the passing thereof* 


Saving of certain cases 


THE IMMIGRATION INTO INDIA ACT (III OF 1924).* 

PREFATORY NOTE — ^The folloxving is the Statement of Objects and Reasons annexed 


‘ The Imperial Conference have decided in favour of reciprocity of treatment of British 
subjects resident in various parts of His Majesty s dominions The present Dill is intended to give 
effect to that decision The Umon Government of South Africa have recently assented to all the 
ordinances imposing galling restrictions on Indians they have promised legislation next year 
with a view to segregate them In the circumstances it is necessary, that the Indian Legislature 
should arm the Government of India with the power to enforce the principle of reciprocity [Ste 
Fort St George Ga tile, Part III, p 433 dated 14th August, 1923) 

[U/ March, 1924 

An Act to regulate the entry tnlo and residence »n BrtUsh Indta of persons do 
miciled m other British Possessions 

Whereas it is expedient to make provision for regulating the entry into 
and residence m British India of persons domiciled in the Bntish Possessions on 
a basis of reciprocity, It is hereby enacted as follows — 

Short title commence 1 (1) This Act may be called The Immicra- 

ment and extent TION INTO INDIA Act, 1924 

(2) It shall come into force on such date as the Central Government may 
notify m the Official Gazette 

(3) It shall extend to the whole of British India, including Bntish 
Baluchistan 


DeHnitions 


2 In this Act, unless there is anything repug 
nant m the subject or context — 

( 0 ) “British possession” means any Part of His Majesty’s Dominions 
other than British India, the United Kingdom and Ireland, and includes Protec 
torates and territories which are or may be administered by a Dominion as a man 
datory on behalf of the League of Nations, 

(1) "entry ’ includes landing at any port m Bntish India during the 

period of the ship’s stay on her way to a destination outside British India 
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pel such infant or infants to convey such estates 
so to be sold (by all proper assurances in the 
law) to the purchaser or purchasers thereof and 
in such manner as the said Court shall thinh 
proper and d rect and every such infant shall 
make such conveyance accordingly and every 
such conveyance shall be as valid and eiTcctual 
to all intents and purposes as if such person 
or persons being an infant or infants was or 
were at the t me of executing the same of the 
full age of twenty one years 

• • • • 

26 And be it further enacted that the 
guardian of any infant 
Such agreements with the approbation of 
may be made by the Court of Chanceiy to 
guardians with the be s gnified by an order to 
approbation of the be made on the petition of 
Court such guardian in a sum 

mary way may enter into 
any agreement for or on behalf of such infant 
which such guard an m ght have entered into by 
virtue of the said last recited Act if the same 
had not been repealed 

32 And be it further enacted that it shall be 
lawful for the Court of 
Court ofChancery Chancery by an order to 
or Pachegucr may be made on the petition 


order dividends of of the guardian of any 

stock bclonemg to infant m whose name any 

infants lo be applied stock shall be standing or 
for maintenance any sum of money, by 

virtue of any Act for pay 
ing off any stock and who shall be beneficially 
eatited thereto or if there shall be no guardian 
by an order to be made m any cause dependmi 
in the said Court to direct all or any part of 
the dividends due or to become due in respect ot 
such stocks or any such sum of money, to be paid 
to any guardian of such infant or to any other 
person according to the discretion of such Court 
for the maintenance and education or other 
wise for the benefit of such infant such guardian 
or other person to whom such payment shall be 
directed to be made be ng named in the 
order directing such payment , and the receipt 
of such guardian or other person for such dm 
dends or sum of money or any part thereof 
shall be as effectual as if such infant had attain 
ed the age of twenty one years and had s gned 
and given the same ^ 

* Hie word* ‘ or any proceed ngs at Law or m 
Equity commenced before the first day ofjanu 
ary next were repealed by the Amending Act 
(XII of 1891) 

* For Statement of Objects and Reasons set 
CaztlU oj India, I923, Ft V, p 406 
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3 The Central Government may make rules for the purpose of securing 

that persons not being of Indjan origin, domiciled in 
Rules as regards entrj British Possession, shall have no greater rights 

into and residence m uri- 

tish India privilq^es, as regards entry into and residence m 

British India, than are accorded by (he law and ad- 
ministration of such Possession to persons of Indian domicile 

4 The Central Government may, without prejudice to the generality of the 

to maU n.l« contained in section 3 of this Act, make 

rules — 

(<j) to provide for the establishment of a suitable agency to administer 
the rules and to define its functions and powers; 

(6) to provide suitable penalties for the contravention of such rules or 
attempt to contravene them, or the abetment of such contravention ; and 

(c) to authorize the arrest of any person contraxening or reasonably 
suspected of contravening any such rule, and to prescribe the duties of public 
servants and others m regard to such arrests 

S. If any person alleged to be domiciled in any British Possession and to 
be subject to the provisions of this Act raises the plea 
Person dairaing exemp j5 5 q domiciled Or that the provisions of 

° ' ' the said Act do not apply to him, the onus of proving 

the truth of such plea shall he on the aforesaid person 
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Short title 

1 

Amendments 

1930 

XLVII 

1 The Impenal Bank of India Act, ' 

1 Amended VII ofi994 , XVII 
i of 1924, III of 1934,* 
Repealra m part XII of 



j '930 j 




1 1927 and XX of 1937 


•[JVi?~^The amendments made by Act III of 1934 shall come into force on such date as 
the Governor .General in Council may, by notification in the Gozftte oj India appoint See S i of Act 
III of 1934] 

PREFATORY NOTE — The following are extracts from the Statement of Objects and 
Reasons — 

“ For constitutint; and regulating the Government Banks, 1 e , those banks which had deabngs 
with the Government of the country, statutory aid had been invoked as 11 instanced by Statute 47, 
George III, S 2, Chap 68 in the days of the East India Company 

Prior to 1862, Acts VI of 1839, III of 1840, IX of 1843, XXI of 1834 and Act XXVII of 
1855 — Acts of the Governor General as well as of the Goi'emors-in-Couneil of Madras and Bombay 
—constituted and regulated the Batiks of Bengal, the Bank of Bombay and the Bank of Madras In 
the eight years up to 1870, the Governor General in Counal passed five Acts to the same end The 
Governor of Bombay in Council passed three Acts m the same period, and to the Governor of Fort 
St George in Council, Acts VI of 1866 and I of 1871 owe their promulgation The Presidency 
Banks Act, 1876, consolidated the scattered legislation amplifying and modernising it m accordance 
with the company law then prevailing The Act was amended by Acts V of 1870. XX of 1850, I 
of 1907 and by Act VIll of 19:6 

To foster and promote the growth of improved banking facilities in the country, and to render 
the money resources of India more accessible to the trade and industry, the fusion of the above- 
named Presidency Banks into a single strong unified Bank in close relation with Government, had 
long been considered necessary by the thoughtful public and the Government After mature deli- 
beration, Act XLVII of 1920, was passed creating a great national institution— liie Imperial Bank 
of India — having ample resources for the assistance of trade, eonsututing itself an example of sound 
banking to other banks, an imtituiion which will assist not orJ> the State, but the public, and all 
sections of the public The proposal, the terms ofconsobdation and the advantages to accrue were 
approved by the shareholders and propneton of the three Presidency Banks, ^ the Government of 
India and by the Secretary of State 
CCM —360 
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The Act cane into effect on the 27lh January igai * the day appointed ’ [n/r S r, Cl (a)] 
by the Governor General in Counal and the Bank of Bengal, the Bank of Bombay and the Bank of 
Madras as constituted by Act XI of 1876 stood dissolved on that date 

The Act provides for a large initial increase of the capital of the Bank when compared with 
the total capital of the three defunct banks The bank is empowered to transact the same class 01 
business with considerable extensions to the same but it u restricted in its actniUes in London It is 
not permuted to do exchange business but can only keep accounts and deposits for its Indian cus- 
tomers The Bank can enter into an agreement with the Secrctarv of State m Council but the instruc 
tions of the Govemo General in Council fiirfe S to) arc to be carried in matters \itaily affecting his 
financial policy In addition to he branches at present existing sixty three in number, one hundred 
branches arc to be opened be ore the 26th lanuary, 1926 

The general control of the Bank vest* in a Central Board constituted by the Board of Govemots 
This Board includes besides the chief officials of the Bank, the Controller of Currency who represents 
Government interests on the Board and Non official Governors — not to exceed four in number — 
nominated fay the Governor General in Council And the object of thii provision is to gise repre- 
sentation to the general tax payer in view of the use of the Government balances which the Bank 
will obtain on the conclusion of the abovementioned agreement with the Secretary of State in Council 
The provuions regulating this statutory corporauon have been recast and revised in the light 
of the further development of company law 


THE IMPERIAL BANK OF INDIA ACT (XLVII OF 1920) 
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An Act to consUtute on Imperial Bank of /nrfia ontf for other purposes 
Whereas it is expedient to constitute an Impenal Bank of India and to 
transfer to the Bank so constituted the undertaking of each of the Presidency 
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Banks and to dissolve those Banks and to make provision for the regulation and 
management of the Imperial Bank of India, It is hereby enacted as follows — 

Short tide and commence 1 ( 1 ) This Act may be called The Imperial 

ment BaNK OF INDIA ACT, 1920 

(2) It shall come into force on such date as the Central Government 
maj, bj notification in the Official Gazette, appoint 


Definitions ^ unless there is anything repug- 

nant in the subject or context — 

(a) “appointed day” means such day as the Central Government may 
appoint for the commencement of this Act, 

(b) “the Bank of Bengal”, “the Bank of Madras’ and “the Bank of 
Bombay” mean, respectively, those Banks as constituted by the Presidency Banks 
Act, 1876, 

(c) "dividend” includes bonus, 

(d) “general meeting" means the annual meeting of the shareholders of 
the Bank , 

(c) "goods” includes also bullion, wares and merchandise, 

(/) ' local meeting" means the annual meeting of the shareholders whose 
names are registered in a branch register 

(^) "meeting” includes an adjourned holding of a meeting, 

(h) "prescribed’ means prescribed by by laws made under this Act 
(t) "Presidenc) Banks” means the Bank of Bengal the Bank of Madras 
and the Bank of Bombay as constituted by the Presidency Banks Act, 1876, and 
a “Presidency Bank" means any one of these Banks 

'[(») "secretary" and "deputv secretary” mean respectively a secretary 
and treasurer and a deputy secretary and treasurer of the Bank) , 

(;) “specnl local meeting’ means a meeting of the shareholders whose 
names are registered in a branch register, convened for the transaction of some 
particular business specified m the notice convening the meeting, 

(A) "special local resolution” means a resolution passed at a special local 
meeting , 

(/) “special meeting” means a meeting of shareholders convened for 
the transaction of some particular business specified in the notice convening the 
meeting, and 

(»n)"special resolution” means a resolution passed at a special meeting 


CHAPTER I 

Establishment and Incorporation of the Imperial Bank of India 
3 (1) A Bank to be called the Imperial Bank of India and in this Act 

^ , , , .t T referred to as "the Bank” shall be constituted for the 

Denal^Bank"'*"* ° purpose of taking over the undertakings of the Pre 

^ sidency Banks and to carr) on the business of bank- 

ing in accordance with the provisions of this Act 

(2) Every person vsho immediatelj before the appointed daj, was regis 
tered as a shareholder or as a holder of stock in any of the Presidency Banks 
together with such other persons as maj from time to time become shareholders 
in the Bank in accordance with the provisions of this Act shall as long as thev 
are shareholders m the Bank constitute a bod> corporate with perpetual succes- 


LEG REF of ad%’aneine loam for a penod cxccrdiog fw 

* Inserted by Act III of 1934 S a month* The Court* are not therefore pre- 

cluded from granting iBjtaJment* in proper 
NOTES case* nmoly because mch a course would post^ 

Sec 1 — O 20 R II, C P Code isnotsn pone realisation of the dues by the plajntifT 
anyway controlled by the provisions of the (Impenal Bank) for over six months. i6Nl_J 

Impenal Bank of India Act (\LaTI of 1920) 78*146 I C. 1046= 1933 N 33 ® 

w^ch limit the power of the Bank m the matter 
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Sion and a common seal under the name of the Imperial Bank of India and shall 
sue and be sued in that name 

(3) Subject to the provisions of this Act the capital of the Bank shall 
consist of one hundred and twelve millions and five hundred thousand rupees 
divided into shares of five hundred rupees each 

(4) The liability of the shareholders of the Bank shall be limited to the 
amount not fully paid up on their shares 

CHAPTER II 

Transfer of thf Unpfrtakincs of Presidency Banks to the 

Imperial Bank 

4 (1) Subject to the provisions of this Act as 

from the appointed day the undertakings of each of 
I Jw”!. the Presidency Banks shall be transferred to and shall 

vest .n the Bank 


(2) The undertaking of a Presidency Bank shall be deemed to include 
all rights powers authorities and privileges and all property movable or im 
movable including cash balances reserve funds investments and all other inter 
ests and rights in or arising out of such propert) as may be m the possession 
of that Bank immediately before the appointed daj and all books accounts and 
documents relating thereto and shall also be deemed to include all debts liabt 
lities and obligations of whatever kind then existing of that Bank 

(3) If on the appointed dav an) suit appeal or legal proceeding of 
whatever nature is pending by or against any Presidency Bank the same shall 
not abate be discontinued or be in anv vvv) prejudicially affected b) reason of 
the transfer to the Bank of the undertaking of such Presidency Bank or of any 
thing m this Act but the suit appeal or proceeding may be continued prosecut 
ed and enforced by or against the Bank 

(4) All contracts deeds bonds agreements and other instruments of 
whatever nature subsisting or having effect immediately before the appointed day 
and to which an) Presidenc) Bank is a party shall be of as full force and 
effect against or in favour of the Bank as the case may be and may be enforc 
ed as fully and effectually as if instead of the Presidency Bank the Bank had 
been a party thereto 


5 (1) The name of ever) person who immediately before the appointed 

dav was registered as a shareholder in any of the 
transfer as Presidcncv Banl s shall be registered in accordance 
P^s dcncy Banks'^* provisions of this Act hereinafter appearing 

as holding the same number of shares m the Bank as 
stood in his name in the register of such Presidency Bank 


Provided that for the purposes of this section two half shares standing 
in the name of any such person m the register of any Presidency Bank shall be 
taken, as the equivalent of one share and odd half shares shall be dealt with as 
hereinafter provided 

(2) The name of every person |Vvbo immediately before the appointed 
day was registered as a holder of stock m my of the Presidency Banks shall be 
registered in accordance with the provisions of th s Act hereinafter appearing 
as holding one shire in the Bank for e\er> Rupees five hundred of stock of 
which he was the registered holder m such Presidenc) Bank and odd amounts 
of stock not amounting to Rupees five hundred shall be dealt with as hereinafter 


provided 

(3) The Bank shall issue fractional certificates to the holders of odd 
half shares and of odd amounts of stock not amounting to Rupees five hundred 
certifying as the case mi) be that the holder is entitled to one half of one fully 
paid share or such fraction of a share as the odd amount of stock is of 


Rupees five hundred 
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41 . Holders of fractional certificates shall, if resident m India, within 

three months and, in an) other case, tMthin six months from the date of the 
certificate either — 

(1) surrender their fractional certificates with other similar fractional cer- 
representing in all one full) paid share, in which case the surrenderee 

shall be entitled to be registered as a shareholder and to have a fresh certificate 
for a fully paid share in the Bank issued to him and be entitled to an allotment 
of new shares in the same way as if he had been the holder of one fully paid 
share, or 

(«) at their option surrender the fractional certificates to the Bank, m 
which case the Bank shall be entitled to sell the shares represented by the frac' 
tions so surrendered from time to time in such manner as the Bank deems ex- 
pedient, and the aggregate net sale proceeds realized by such sale or sales shall 
be divided proportionately and paid by the Bank to the holders of fractional 
certificates for whose account the shares may have been so sold 

(5) Eveiy shareholder of the Bank whose name has been registered in 
accordance with the prowsions of this section shall be entitled, m respect of 
every share of which he is so registered as the holder, to an allotment to himself 
or to his nominee (provided that such nominee is approved by the Bank) of two 
shares in the Bank with the sum of rupees one hundred and tiventy five credited 
as paid up on pa>Tnent in respect of each share in the case of a former shareholder 
or stockholder of the Bank of Bengal or the Bank of Bombay, of Rupees one hun 
dred and twenty five, and of the Bank of Madras of Rupees two hundred and 
twent) fi\e 

(6) The Bank shall cause notice to be published m the Official Gazette 
and in two daily papers m each PresidenQr, and shall also send by post to every 
person whose name immediately before the appointed da) was entered m the 
register of shareholders or stoclioldcrs of any of the Presidenqr Banks, a notice 
giving particulars of the terms hereinbefore set out as to the allotment of new 
shares and the surrender of fractional certificates, and as to the manner and 
form m which application for the allotment of new shares and the surrender 
of fractional certificates is to be made 

(7) If within a period of three months from the date of publication in 
the Official Gazette of the notice referred to in sub section (6), any share- 
holder has not made an application for the allotment of new shares to which 
he IS entitled, the Bank may offer such shares for pubhc subscription and allot 
them to any person appl)ing therefor 

Provided that the Bank m the case of shareholders whose addresses are 
out of British India may, either generally or in any particular instance, fix an 
extended period for the admission of applications, but in no case shall that penod 
be later than six months from the date of the publication of the notice m the 
Official Gazette 

6 (1) Subject to the pro^^slons of this Act every officer and servant 

emp1o)ed immedialel) before the appointed day b) a 
Existing olTiccrs and ser President) Bank shall, from the appointed day, be- 
vants of Presidencj come in officer or ser% ant of the Bank, and shall hold 

existing Iro\i en office or service therein b) the same tenure and 

* upon the same terms and conditions and with the same 

nghts and prnileges as to pension or gratuit) as he would ha\e held the same 
under the Prcsidenc) Bank if this Act had not been passed 

(2) An) person who, on the appointed da% has been granted or is m 
receipt of a pension or other superannuation or compassionate allowance from a 
Prcsidenc) Bank shill be entitled to be paid b\, and to rcccnc from the Bank 
the same pension or allowance *^5 long as he obscncs the conditions on which 



28/^8 The Civil Couut Manual (Imperial Acts). [S. 7 

the pension or allowance was granted. Any question whether he has so observ- 
ed such conditions shall, in case of any difference arising, be determined by the 
Central Government. 

(3) For the directors and officers of the Banks of Bombay and Madras 
who are at the commencement of this Act the respective trustees of the follow- 
ing funds, that is to say, — 

(o) the Bank of Bombay Officers’ Pension and Guarantee Fund, and 

(6) the Bank of Madras Pension and Gratuity Fund, and the Bank of 
Madras Officers’ Provident and Mutual Guarantee Fund, 
there shall be substituted as trustees of those funds, respectively, the members 
for the time being and the corresponding officers of the Local Boards of the 
Bank at Bombay and Madras; and if any doubt arises as to who are the corres- 
ponding officers to the officers who are trustees at the commencement of this Act, 
the decision of the Central Board shall be final 

7 , As from the appointed day the Presidency Banks shall be dissolved, and 
f T. thereafter no person shall make, assert or take any 

Banlrt ° Presidency claims, demands or proceedings against any of the 

' said Banks or against a director or officer thereof, in 

his capacity as such director or officer, except m so far as may be necessary for 
enforcing the provisions of this Act. 

CHAPTER III. 

Business of the Bank, 

8. Subject to the provisions of this Act, the business %\hich the Bank is 
_ . . . _ authorized to carry on and transact shall be the 

transact”* several kinds of business specified in Schedule I, sub- 

ject to the limitations therein mentioned. 

9. [Business of London Office ] Rep by the Imperial Bank of India 
(Amendment) Act (III of 1934), 3*. 3. 

_ , . 10. (1) It shall also be lawful for the Bank 

inwt"busjness Under any agreement with the ^[Reserve Bank of 

India]— 

(0 *[ * * * ] to pay, receive, collect and remit money, bullion and 
securities ^fas agent /or the Reserve Bank ol India] <m hehaU oi *fanyj 
Government. 

(li) to undertake and transact any other business which, [the Reserve 
Bank of India] may from time to time entrust to the Bank.^ 

(2) n* * ^1 _ . , 

11. For the purpose of providing buildings and places in and at which to 
carry on and manage the business of the Bank and 
Acquisition of business proper residences for its officers and servants the 
_ Bankmay- 

(a) acquire any interest in immovable property; and 

(b) sell, buy, re-sell, exchange, let, furnish, repair, insure against fire 
and other risks or deal with all or any part of the same as it may consider most 
conducive to the interest of the Bank. 

Establishment of bran- 12 Subject to the provisions of this Act, the 

ches and agencies. Bank may — 

(c) maintain, as branches or agencies of the Bank, any branches or 
^Kencics of the Presidency Banks which were in existence immediately before 

L^G REF. * Inserted by litif 

' *>ut«tituted by Act lit of • Substituted by A. O 

Ceruin words omitted by iSid 
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the appointed daj, and maj establish branches or agencies at such places, 
*I^\hethe^ m India or elscuhere], as it deems advantageous for the interests of 
the Bank, and 

(b) discontinue anj branch or agency maintained or established under 
this section 


Poi\cr of Bank to take 
o\er business of certain 
other Banks and for that 
purpose to increase its capi 
tal 


13 (1) With the sanction of the Central Government, the Bank may enter 

into negotiations for and purchase and take over the 
business, including the capital, assets and liabilities, 
of an> Banking company carrjmg on business m 
India *[or elsewhere] of which the capital is divided 
into shares, and maj pa) the consideration for such 
purchase either m cash or by the allotment of shares 
in the capital of the Bank, or partly in one and partly m the other of these ways, 
and may (subject to the provisions of this Act relating to the increase of capitaU 
for the purpose of any such allotment of shares, increase the capital of the Bank 
by the issue of such number of shares as may be determined on by the Bank 

(2) Any business so purchased shall after the purchase be earned on by 
the Bank subject to the provisions of this Act 
^[* * 

*]13 A Notwithstanding anything contained in Schedule I, the Bank may, 
either alone or conjointly with other persons, for the 
Power of Bank to grant purpose of averting the winding up of any company 
to P.l', »j having a Share cap, tal wh,ch .s expressed 

in rupees m its memorandum of association or of any 
society registered under the Cooperative Societies Act 1912 '(or any other law 
for the time being m force m British India ^[or British Burma] relating to 
co-operative societies] or where any such company or society is being wound up, 
of facihtaUng the winding up advance or lend money to or open a cash credit m 
favour of such company, or society or the liquidators thereof, as the case may be, 
for any period upon the security of all or any of the assets whatsoever of such 
company or society ] 

CHAPTER IV 


Shares 

14 (1) The shares of tne Bank shall be 

Nature of shares movable property 

(2) Each share in the Bank shall be distinguishea by its appropriate 
number 

15 A certificate under the common or official seal of the Bank specifying 

the shares held by any shareholder shall be pnma . 
Certificate of shares facte evidence of the title of the shareholder to the 

shares therein specified 

16 The Bank shall keep m one or more books a register of its shareholders 

(m this Act referred to as the pnncipal register). 
Principal register of enter therein the following particulars so 

shareholders jjg available — 

(i) the names and addresses and occupations if any, of the shareholders 
and a statement of the shares held by each shareholder, dtsUnguishmg each share 
by its number, and of the amount paid on the shares of each shareholder , 

(it) the date on which each person is so entered as a shareholder, and 
(m) the date on which any person ceases to be a shareholder 


LEG REF 

Inserted by Act HI of 193^ S 5 
Inserted by tbiJ S 6 
Omitted b> i 4 i^ 


Inserted by Act WII of 1914 
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17 (1) The Bank shall cause to be kept at the local head offices of the 

. Bank in Calcutta, Madras and Bombaj branch 

regis ers registers which shall be deemed to be part of the 

principal register, and ma> do so at any other local head office which may here 
after be established under this Act 


(2) There shall be entered tn the branch register to be kept in Calcutta 
the name of e\ery person ^\ho having been registered as a shareholder or stock- 
holder m the Bank of Bengal is entitled under the provisions of section 5 to be 
registered as a shareholder in the Bank, with the same particulars appended 
thereto as are required m the case of the principal register, and the same provision 
shall apply midatir mutandis to the branch registers to be kept in Madras and 
Bombay 

(3) Any shareholder may appl> to the Bank to have his name transferred 
from one branch register to another in respect of either the whole or any part 
of the shares standing in his name, and the Bank shall, subject to such conditions 
as may be prescribed, cause the registers to be amended accordingly 

(4) Subject to the provisions of sub section (3) no transaction vvnth 
respect to any share registered m one branch register shall be registered m any 
other branch register 


18 No notice of anj trust, express, implied or 
Trusts not to be entered constructive, shall be entered on the principal or any 
on e regis er branch register or be receivable bj the Bank 

19 The Bank may close the principal register or any branch register for 

Power to close res.ster ««ed.ng in the whole thirty 

da>s m each > ear 

20 (1) The principal register of shareholders shall be kept at such places 

_ as Ac Bank, by notification m the Official Gazette, 

of may appoint and, except when closed under the 
provisions of this Act, that register or any branch 
register shall during business hours (subject to such reasonable restrictions as 
Ae Bank may impose so that not less than two hours m each da> be allowed for 
inspection) be open to the inspection of any shareholder gratis 

(2) Any shareholder may require i copy of any such register, or of any 
part thereof, on pre pa>Tnent therefor at Ae rale of six annas for ever} hundred 
words or fractional part thereof required to be copied 

*[(3) A copy of the principal register of shareholders shall be complied 
within 30 days after the date of the first ordinary general meeting m each year 
and shall be filed forthwith with the officer performing the dut) of registration of 
t companies under Ae Indian Companies Act, 1913 ] 

Contracts 

Form of cootracti , (1) Contracts on behalf of the Bank may 

be made as follows — • 

(0 contract which if made between private persons would be by 
law required to be tn writing, signed b> the parties to be charged therewiA may 
be made on behalf of the Bank, in writing signed by any person acting under its 
authority, express or implied and may in the same manner be varied or discharged 
(«) any contract which, if made between private persons would by law 
be valid although made by parol onlj and not reduced to writing, may be made 
b} parol on behalf of the Bank by any person acting under its authontj, express 
or implied and may m the same manner be varied or discharged 


LFG REF 
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(2) All contracts made according to die provisions of this section shall 
be effectual m law, and shall bind the Bank and all other parties thereto and their 
legal representatives 

Regulations of Bank. 

22 The provisions contained in Schedule II 
Regulations of the Bank ghall be the regulations of the Bank in regard to the 
matters to which fTiey relate 
CHAPTER V 
Management 


23 The Bank shall have local head offices in Calcutta, Madras and Bombay, 

and at such other places in British India * [ or British, 
OfTices of the Bank Burma] as the Bank, *[* * *] may determine 

M***] 

24 The general superintendence of the affairs and business of the Bank 

_ , P . shall be entrusted to a Central Board of ‘[Directors] 

en ra oar (hereinafter in this Act referred to as the ‘ Central 

Board”), who may exercise all powers and do all such acts and things as may 
be exercised or done by the Bank and are not by this Act expressly directed or 
required to be done by the Bank m general meeting 

25 Local Boards shall be established at Calcutta, Madras and Bombay, 
and may be established at such other places m British 
India ‘|or Bntisb Burma) as the Central Board 


Local Boards 


• *] may determine 

26 Without prejudice to the powers conferred by Section 24, the Local 
, . , „ . Boards established at Calcutta, Madras and Bombay 

Powers of Local Boards power generally to transact all the usual 

business of the Bank, and shall have power as regards entries m the branch 
registers, respectively kept at those places, to examine and pass or refuse to pass 
transfers and transmissions and to approve or refuse to approve transferees of 
shares and to give certificates of shares 


Local Boards at Calcutta, Madras and Bombay 
27 The several persons who were, immediately before the appointed day, 
respectively the directors of the Presidency Banks 

Conshtution of first shall constitute the first Local Boards of the Bank at 
Loca oar s Calcutta, Madras and Bombay, respectively, and the 

persons who were then president, vice-president and secretary, respectively, of 
the said Banks shall fill the same offices in the respective ^cal Boards until 
they vacate office in accordance with the provisions of this Act 
Central Board 

Constitution of Central *[28 (1) The Central Board shall consist of th 

Board following Directors, namely — 

(i) the presidents and vice presidents of the Local Boards established 
by this Act, 

(«) one person to be elected from among themselves by the members 
of eacli Local Board established by this Act, 

(i») a Managing Director who shall be appomted by the Central Board 
for a period not exceeding five years on such terms as the Central Boar d may 

LEG REF be transacted tliere, «ublish an oflfcc tn 

* Imerted by \0 1937 London * have been omitted bv Act III of 

* In tectionag tl e\^o^ds ‘ wnth ihe proiotn *934 S 9 

sanction of the Gowmor-General m Council •Subjtituted by iSjr/ S to 
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direct, and may be continued m his appointment by the Central Board for such 
further periods not exceeding five years m each case as the Central Board 
thinks fit, 

{tv) such number of persons not exceeding two and not being * [officers of 
the Croivn] as may be nominated by the Central Government Such persons 
shall hold office for one year but may be re nominated , 

(v) a Deputy Managing Difector who shall be appointed by the Central 

Board , 

(vt) the secretaries of the Local Boards established by this Act, and 

(mi) if any Local Board is hereafter established under this Act, such 
number of persons to represent it as the Central Board may prescribe 

(2) The Directors specified m clauses {v) and (m) of sub section (1) 
shall be at liberty to attend all meetings of the Central Board and to take part 
in its deliberations, but shall not be entitled to vote on any question ansing at 
any meeting 

Provided that the Deputy Managing Director shall be entitled to vote in 
the absence of the Managing Director 

(3) The Central Government shall nominate an * [officer of the Crown] 
to attend the meetings of the Central Board, and such officer shall be entitled 
to attend all meetings of the Central Board and to take part m its deliberations 
but shall not be entitled to vote on any question arising at any meeting 

29 (1) Where the Central Board establishes 

Constitution of other any additional local head office of the Bank m British 

Local Boards India, *[or British Burma) a Local Board shall be 

constituted to manage the local business of the Bank 

(2) The number of the members of any such Local Board shall be 
such number, not less than three, as may be prescribed and shall be appointed 
m such manner as may be prescribed 

30 [Power to remove dtfficuiltes } Rep by the Impertal Bank of Indta 
(Amendment) Act (III of 1934), S 13 

CHAPTER VI 
Miscellaneous 

31 (1) The Central Board shall, with the 

Power of Central Board previous approval of the Central Government make 

to make bye laws bye laws consistent with this Act regulating the follow 

ing matters namely — 

(a) the maximum amounts which may be advanced, or lent to, or for 
which bills may be discounted for, any individual or partnership without the 
security mentioned m sub clauses (») to (tv) of clause (o) of Part I of Schedule 
I, the conditions under which advances may be made on the said security and the 
extent of the sums to which accounts may be overdrawn without security, 

(b) the conditions subject to which alone advances may be made to 
* [Directors], members of Local Boards or officers of the Bank, or the relatives 
of such ’[Directors], members, or officers, or to companies firms or individuals 
with which or with whom such “[Directors], members officers or relatives are 
connected as partners directors, managers servants, shareholders or othcnvise 

Provided that the bye laws shall provide that no advance without security 
shall be made to any officer of the Bank without the specific sanction of the 
Local Board under which he is serving, 

(c) the particulars to be contained in “[the annual and half-yearly balance 
sheets] , and 
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(rf) anj matter which by this Act ts directed to be prescribed 
(2) The Central Board may, with the previous approval of the Central 
Go\emment, make bye laws consistent with this Act regulating the following 
matters or an) of them, nainel) — 

(a) the keeping of the register and branch registers of shareholders, 

(b) the distribution of business amongst the * [Directors] and their remu- 
neration, if an) , ^ 

(c) the distribution of business amongst the members of a Local Board and 
their remuneration if an) , 

(rf) the delegation of an) powers of the Central Board or of a Local 
Board to committees consisting of * [Directors] or members as the case may be, 
(c) the procedure to be followed at the meetings of the Central or Local 
Boards or pf an) committees thereof 

(/) the first appointment and the appointment of members of a Local 
Board established under this Act 

(g) the powers of Local Boards established by or under this Act, 

(/i) the localities in and with respect to which such Local Boards shall 
exercise their pow ers , 

(1) the books and accounts to be kept at the local head offices of the 

Bank, 

(g) the powers of Local Boards established by or under this Act, 

(A) the localities m and with respect to which such Local Boards shall 
exercise their powers 

(0 the books and accounts to be kept at the local head offices of the 

(j) the renewal of certificates of shares which have been worn out or 

(k) the conduct and defence of legal proceedings and the manner of 
signing pleadings 

(/) the constitution and management of pension and provident funds for 
the officers and servants of the Bank, 

(m) all matters which are by this Act permitted to be prescribed, and 
(«) generally the conduct of the business of the Bank 

32 (1) The references in sections 188 189 and 289 of the Indian Com- 

panies Act, 1913 and references in any other enact- 
References to Presidency ment to the Presidency Banks or any of them shall be 
deemed (o be references fo ffie BsnK 

(2) ^Vhere b) any instrument power is giien to invest in to hold or to 
exercise any rights m regard to shares or stock in a Presidenc) Bank then that 
power may be exercised as if the same power were given by such instrument m 
regard to shares in the Bank 

(3) A power of attorney m fa\our of a Presidenc) Bank or in faaour of 
a Presidency Bank and its officers shall be deemed as the case may be, to be a 
power of attorney m faiour of the Bank or of the Bank and its officers 

33 [Aviendmeftt of S 11 (3) of Act VII of 1913 ] Rffr by the Repeal 
mg and Amending Act {XX of 1937), S 3 and Sch II 

34 [f?e/*ca/x] Rep by the Repealing Act {XII of \tbg) 

SCHEDULE I 


Bank 

lost, 


(See ifction 8 ) 

Part 1 

BesLSEi* \Miicii THt Bank n AcntoiutEO TO cakry on and TiiAN*sAcr 
The Ranh w aylhonted to carry oa and transact the »e%-efal ktndi oC bunnes* hereinafter 
tpecificd namely — 
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(а) the advancing and lending money, and opening cash credits upon the sccunty of— 

(i) stocks, funds and securities (other than immovable property) in which a trustee u autho- 
rised to invest trust money by any Act of Parliament or by any ’[Indian or Burman Law] [• •]' 

any securities of ’[a Provincial Government, the Gosemment of Burma] or the Government of 
C^lon, *[and shares of the Reserve Bank of India] 

(u) such securities issued by Stated aided railways as having been notified by the Central 
Government under section 36 of the Presidency Banks Act 1876, or may be notified by ’[it] under 
this Act in that behalf, 

(ill) debentures or other securities for money issued under the authonty of any Act of a 
legislature established in British India ’for British Burma], by, or on behalf of a dislnct board ’[or 
a municipal board or committee, or, with the sanction of the Central Government debentures or 
other securities for money issued under the authority of a Prince or Chief of any State in India ] , 

’[ (ill a) Subject to such directions as may be issued by the Central ^ard, debentures of 
companies with limited liability, whether registered in India or elsewhere ] , 

(w) goods which, or the documents of title to which, are deposited with, or assigned to, the 
Bank as security for such advances loans or credits , 

a[(iv a) goods which arc hypothecated to the Bank as security for such advances, loans or 
credits, if so authorised by special directions of the Central Board] , 

(v) accepted bills of exchange and promissory notes endorsed by the payees and joint and 
several promissory notes of two or more persons or firms unconnected with each other m general 
partnership , and 

(yi) fully paid shares *[• •] of companies with limited liability or immovable pro- 

perty or documents of title relating thereto as collatrcra! security only where the onginal sccunty 
is one of those specified m sub-clauses (i) to (iv), ’[subject to such directions as may be issued by 
the Central Board], where the original security is of the kind specified in sub-clause (v) 

’ [Provided that any advances or loans which, under the law for the time being in force 
any of the following Governments or authorities that » to say, the Secretary of State any Govern 
ment m Bntish India, the Federal Railway Authonty, the Government of Burma or the Burma 
Railway Board, may lawfully accept from the Bank may, if the Central Board think fit, be made 
without any specific security ] 

(б) Uie selling and realisation of the proceeds of sale of any such promissory notes, deben 
tures, stock receipts, bonds, annuities, stock, shares, secunties or goods which, or the documents of 
title to which, have been deposited with, or ’(plMged, hypothecated, assigned or transferred to] 
the bank as security for such advances, loans or crediu, or which arc held by the Bank or over which 
the Bank u enutled to any lien or charge in respect of any such loan or advance or credit or any debt 
or claim of the Bank, and which have not been redeemed in due time in accordance with the terms 
and conditions (if any) of such deposit ’[pledge, hypothecation, assignment or trarufer] , 

(e) the advancing and lending money to Couru of Wards upon the security of estates m 
their charge or under their superintendence and the realisation of such advances or loans and any 
interest due thereon, provided that no such advance or Joan shall be made without the previous 
sanction of the Provincial Government concerned, and that the period for which any such advance 
or loan is made shall not exceed ‘[nine months m the case of advances or loans relating to the financ 
mg of seasonal agricultural operations or six months m other cases , 

(d) the drawing, acceptmg, discounting, buying and selling of bills of exchange and other 
negotiable secunties *[• * *] 

(<) the investing of the funds of the Bank upon any of the securities specified m sub-clauses 
(1) to (ui) of clause (a) and converting the same into money when required , and altertmg, converung 
and transportmg such investments for or into othen of the investments above specified , 

(/) the making, issuing and circulaUng of bank post bills and letters of credit ’[• *J 
to order, or otherwise than to the bearer on demand , 

(g) the buying and selling of gold and silver whether coined or uncoined , , 

(h) the receiving of deposits and keeping cash accounts on such terms as may be agreed 

* (») the acceptance of the charge of plate, jewels, title^eeds or other valuable goods on such 

terms as may be agreed on , 

(j) the selbng and realising of all property, whether movable or immovable, which may 
m any way come into the possession of the Bank in satisfaction or part satisfaction of any of its claim* 
•[and the acquisiUon and holding of, and g«craUy the dealing with, any right, title or interestj 
in any property, movable or immovable, which may be the Banks' security for any loan or advance 
or may be connected with any such security] , 

(!) the transactmg ot pecuniary agency business on commission ’[and the entering into 
of contracts of indemnity, suretyship or guarantee with specific security or otherwise] , 
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(0 *[ the administration of cstatet for any purpose, whether as an executor, trustee or other* 
wise] and the acting as agent on commission in the transaction of the following kinds of business, 
namely — 

{i) the bu>ing, selling, transferring and taking charge of any securities or any shares in 
any public company , 

(ii) the receiving of the proceeds whether prmcipa! interest or dividends, of any securities 
or shares , 

^iii) the remittance of such proceeds *[• * * *] by public or private bills of exchange, 
payable either in India or elsewhere , 

(m) the drawing of bills of exchange and the granting of letters of credit payable out of 

India, •] » 

(n) the buying, •] of bills of exfliange payable out of India at any usance not 

exceeding *[mnc months in the ease of bills relating to the financing of seasonal agncultural opera- 
tions or SIX months m other cases] , 

(o) the borrowing of money *[• •] for the purposes of the Bank's business, and the 

gmng of sccunty for money so borrowed by pledging assets or otherwise , 

'[ (/) the subsidizing from time to time of the pension funds of the Presidency Banks ; 

and] 

(g) generally, the doing of all such matters and things as may be incidental or subsidiary 
to the transacting of the \ anous kinds of business •[including foreign Exchange business] hereinbefore 
specified 

PART II 

BusrvEss WHICH the Basic is not AunioatsEo to carrv out or transact 

The Bank shall not transact any kind of Banking business other than those specified in Part I 
and in particular — 

fi) It shall not make any loan or advance — 

(a) for a longer period than six months *fcxcept as provided in clause (f) and clause (a) 
of Part I] , or 

(b) upon the security of stock or shares of the Bank, or 

(e) sase in the case of the estates specified in clause (r) of Part I, upon mortgage or in any 
other manner upon the security of any immovable property, or the documents of title relating thereto 

(2) The Dank shall not (except upon a security of ihe kind specified in sub^lauses (i) to 
(u>) of clause (a) of Part 1 ) discount bills for any individual or partnership firm for an amount exceroing 
in the whole at any one time such sum as may be presenbea, or lend or advance in any way to any 
individual or partnership firm an amount exceeding m the whole at any one time such sum as may 
be so prescribed 

(3) The Bank shall not discount or buy, or advance and lend, or open cash credits on the 
secunw of any negotiable instrument of any individual or partnership firm payable in the town 
or at the place where it is presented for discount, which does not carry on it the several rcsponaibihues 
of at least two persons or firms unconnected with each other m general partnership 

(4) The Bank shall not discount or buy, or advance and lend or open cash credits on the 
sccunty of any negotiable security '(not being a sccunty in which a trustee may invest trust money 
under S 20 of the Indian Trusts Act, 1882] ‘(or the corresponding provisions for the time being in 
force in Burma] having at the dace of the proposed transaction a longer penod to run than *(mne 
months if a bill drawn for the purpose of financing seasonal agncultural operations and six months 
m olbei cases] or, if drawn after sight, drawn for a longer penod than *[rane months if a bill drawn 
or the purpose of financing seasonal agncultural operations and six months in other cases] 

Provided that nothing in this Part shall be deemed to prevent the Bank from allowing any 
penon who keeps an account with the Pank'lo overdraw such account, without sccunty, to such 
extent as may be prescribed “ 

SCHEDULE If 
Recviations Of THE Bask 
(See tcchon 27 ) 

I Share Certificates — Every person whose name is entered as a shareholder in the 
register of shareholders shall, without payment, be enutled to a certificate under the common seal 
of the Bank (or if the certificate relates to shares registered in a branch register under the ofiicial seal 
of the Bank) specifying the share or sham held b> him and the amount paid up thereon Provided 
that, in respect of a share or shares held jointly bj several persons, the Bank shall not be bound to 
issue more than one certificate, and dehv cry of a certificate for a share to one of several jomt holders 
hall be sufTicient delivery to all 

Jjfn 

a Banx's Liev on shares — The Bank shsJl have a hen on every share (not being a luDy 
paid share) for all moneys (whether presently pa>-able or not) called or payable at a fixed time m 
respect of that shate.and the Bank shall also hav e a beo on all shares standing registered «v the name 
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of a single penon for all moneys presently payable by him or his estate tp the Bant The Bank’s hen, 
if any, on a share shall also extend to all dividends payable thereon 

3 Power to sell for default — ^The Bank may sell in such manner, as it thinks fit, any 
shares on which it has a hen, but no sale shall be made unless some sum in respect of which the hen 
exists IS presently payable, nor until the expiration of fourteen days after a notice in writing, slating 
and demanding payment of such part of the amount m respect of which the hen exists as is presently 
payable, has been given to the registered holder for the time being of the share, or to the penon entitled 
b> reason of his death or insolvency to the share 

4 Disposal of proceeds of sales — ^The proceeds of the sale shall be applied in pa>Tnent 
of such part of the amount in respect of which the hen exists as is presently payable, and the residue 
shall (subject to a like hen for sums not presently payable, as existed upon the shares pnor to the 
sale) be paid to the person entitled to the shares at the dale of sale The purchaser shall be registered 
as the holder of the shares and he shall not be bound to see to the application of the purchase money 
nor shall his title to the shares be affected by anv irregularitv or invalidity m the proceedings in 
reference to the sale 

Calb &n Shares 

5 Calls — The Bank may, from time to time, make calls upon the sharesholdcrs in respect 
of any moneys unpaid on their shares provnded that no call shall exceed one fourth of the nominal 
amount of the share or be payable at less than two months from the last calls , and each shareholder 
shall (subject to receiving at least two months’ notice specifying the time or times of payments) pay 
to the Bank at the time or times so specified the amount called on his shares 

6 LiABtUTY OP JoivT HOLDERS — ^Thc joinl holdcis of a share shall be jointly and severally 
liable to pay all calls m respect thereof 

7 LiABiLiry to fay interest on unpaid calls —If a sum called in respect of a share is not 
paid before or on the day appointed for payment thereof, the person from whom the sum is due shall 
pay interest upon the sum at the rate of ten per cent per annum from the day appointed for the 
payment thereof to the time of the actual payment, but the Central Board shall be at liberty to waive 
payment of that interest wholly or m part 

Transfer and Transmuitem of shares 

8 Execution of transfers — ^The instrument of transfer of any share in the Bank snail 
be executed both by the transferor and transferee and the transferor shall be deemed to remain 
holder of the share until the name of the transferee is entered in the register of shareholders in respect 
thereof 

9 Eorh op Transfers — Shares m the Bank shall be transferred in the following Form, 

or in any usual or common Form whtch the '[Bank] shall approve — 

l,A B of , m consideration of the sum of rupees 

• paid to me by C D of (hereinafter called ‘ the 

said transferee ’ ) aa hereby transfer to the said transferee the share for shares] numbered 
lu the Imperial Bank of India to hold into the said transferee his executon, administrators and 
assigns susbjcct to the several condiuons on which I held the same at the time of the execuuon 
thereof, and I, the said transferee, do hereby agree to take the said share [or shares] subject to 
the condiDons aforesaid 

As witness our hand the day of 

iVitness to tde signature iq' eil’ 

1 lo Power to decline to register transfers — The Bank may decline to register any 

transfer of shares, not being fully paid shares, to a person of whom it does not approve, and may 
■also decline to register any transfer of shares on which the Bank has a hen *[or any transfer of $har« 
to any person who is a minor or has been found by aCourt of competent jurisdiction to be of unsound 
mind or to or in the name of any firm] The Bank may also suspend the registration of transfert 
for any period dunng which it has under the provTsions of this Act directed that the regisleres shall 
be closed 

The Bank may decline to recognise any instrument of transfer unless — 

(a) a fee not exceeding two rupees is paid to the Bank in respect thereof and 
{b) the instrument of transfer is accompanied by the certificate of the shares to which it 
relates and such other evidence as the Bank sniay reasonably require to show the nghl of the trattf 
feror to make the transfer 

Lfrt The executon or administrators of a deceased sole holder of a share, the holder of 
succession certificate usued under Part X of the Indian Succession 
Deceased shareholders Act, 1925 m respect of the share and the person m whose favour 

a valid instrument of transfer of the share was executed by the 
deceased holder dunng his lifetime shall be the only persons who may be recognised by the Bank 
as having any title to the share In the case ofa share registered in the names of two or more holden 
the survivon or survivor and, on the death of the last survivor, his executors or administraton or 
any person who is the holder of a succession certificate in respect of such survivor s interest in the 
share, and a person in whose fav our a valui instrument of transfer of the share was executed by such 
survivor during his lifetime, shall be the only person who may be recognised by the Bank as having 
any title to the share ) - 
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la Death or ik^olvency of shareholders — Any person becoming entitled to a share 
m consequence of the death or tnsoKency of a share bolder ‘[or in consequence of a transfer by a 
deceased share-holder during his lifetime^ shall upon such evidence betn^ produced as may be 
required by the Banlt ha\c the right ‘[subject to the provisions of Regulation lo] cither to be re- 
gistered as a share holder in respect of the share or instead of being registered himself, to make 
such transfer of the share as the deceased or insolvent person could have made, ‘[•••J 

13 Rtchts of persons acquirino shares on death or insolvency of shareholder — 
Any person becoming entitled to a share in consequence of the death or insolvency of the holder 
shall be entitled to the same dividends and other advantages to which he would be entitled if he 
were the registered holder of the share except that he shall not before being registered as a share- 
holder m respect of the share be entitled in respect of it to exercise any nght conferred on a share- 
holder in relation to meetings of the Bank 

Fw/nlurt of shorts 

14 Failure to pay call — If a shareholder fails to pay any call or instalment of a call on 
the day appointed for payment thereof the Central Board may, at any time thereafter during such 
time as any part of such call or instalment remains unpaid serve a notice on him requinng payment 
of so much of the call or instalment as is unapid together with any interest which may have 
accrued 

15 Form of Notice — The notice shall name a further day (not earlier than the expiration 
of fourteen da^-s from the dale of the nouce) on or before which the payment required by the notice 
iS to be made, and shall state that in the event of non pajment at or before the time appointed, the 
shares m respect of which the call was made will be liable to be forfeited 

iS Forfeiture op shares — If the requirements of any such notice as aforesaid are not 
complied with, any share m respect of which the notice has been given may at any time thereafter 
before the pa>'ment required by the notice has been made, be forfeited by a resolution of the Central 
Board to that effect 

17 Disposal of FORFEireo shares — A forfeited share may be sold or otherwise disposed of 
on such terms and m such manner as the Central Board thinks fit and at any time before a sale or 
^spositinn the forfeiture may be cancelled on such terms as the Central Board thinks fit 

18 LiAsiirrY OP itiAREHOLOERS AFTER FORFEITURE —A person whosc shares have been 
forfeited shall cease to be a shareholder in respect of the forfeited shares but shall notwithstanding, 
remain liable to pav to the Bank all mone>'s which at the date of forfeiture were presently payable 
by him to the Bank in respect of the shares but his liability shall cease if and when the Bank receives 
payment in full of the nominal amount of the shares 

Allerolm of Ccptlal 

19 Power to increase or reduce capital— The shareholders of the Bank may, by special 

resolution ‘[* *1 increase or ‘[and with the previous sanction of the Central Government] reduce 

the capital of the Bank 

Provided that no such special resolution shall be deemed to have been passed, unless at 
least one third in number of the shareholders holding at least one half of the paid up capital of the 
Bank for the time being be present in person or by proxy, and the majority of such shareholders 
have voted either by show of hands or by poll as the case may be in favour of the said resolution 

20 Prcxiedire on RESOLUTION TO INCREASE CAPITAL —When any such special resolution 
to increase the capital has been paued ibe CcniraJ Board may subject to the provisions of this 
Act and to the special dircciions (if any) given in reference thereto by the meeting at which such 
resolution has been passed — 

(fl) make such orders as if thinks fit for the opening of subvcnptions by the shareholders 
towards such increase of capital 

(b) allow to the si areholders such penod to fill up the subscnption as it thinks fit , 

(e) direct the manner in which the shareholders shall subscribe and pay into the Bank 
the proportions of new capital which they may respectively desire to subsenbe , and 

(d) make such orders as it thinks fit for the disposal and allotment of the amount of new 
capital that may not be subscribed for and paid up in the manner aforesaid 

21 New Shares — A ny new shares shall be subject to thesame provision with reference to 
the payment of calls hen transfer transmission forfeiture and otherwise as the shares in the onginal 
capital 

22 pROCEDtRE On resolution TO REOLcE ovPiTAt- — When any such speaal resolution to 
reduce the capital has been passed the Central Board mav (labject as aforesaid) determine ihe 
manner in which the reduction shall be carried into effect 

Mtelvrgt of Sharrhoidfrs 

23 (1) /\>NLAL GENERAL siEETiNC —On the first Monday of the month of August in every 
)-ear, or as soon afier such das as is convenient a general meeting shall be held at such time and 
at such town where there is a local head office of the Dank as shall from time to tune be prescribed 
by the Central Board at which meeting the Central Board shall submit to the sharebolders a '[balanee 
sheet] of the Bank made up to the preceding thirtieth dav ©rjune 
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Provided that such general meeting shall not be held on t\^o con5CCuti\e occasions at 
one any town in which there is a local head office of the Bank 

(a) A notice convening such meeting, signed by *[the Managing Directors or Deputy Manag 
Ing Director] shall be published in the Official Gazette and in such manner as the Omtral Board 
may direct at least fifteen days before the meeting is held 

>[24 (i) The Central Board shall comene a special meeting on the requisition of any three 

Directors or of not less than one hundred shareholders holding 
Special meetings shares whether fully paid up or othenvisc of the aggregate amount 

of not less than five hundred thousand rupees, upon which all 
calls or other sums due ha^ e been paid, if such requisition is signed by the requisitionists and addressed 
to the Managing Director or Deputy Managing Director and contains a statement of the object of 
the proposed meeting 

(2) The requisition may consist of several documents in like form each signed by one 
or more of the rcouisitionisls 

(3) Sixty days’ previous notice of any such meeting shall be given by the Central Board 
under the hand of not less than three Directors and such notice shall state the purpose for which 
the meeting is convened and the time and place of such meetmg and shall be advertised m the Official 
Gazette and in not less than three daily newspapers, of which one shall be a newspaper published 
m the vernacular 

Provided that not less than three months’ prev loua notice shall be thus giv en of any special 
meeting held for the purpose of increasing or reduang the capital of the Bank 

(4) The place of such meeting shall be the place where the head office of the Bank is situated 
at the time of the meeting 

(5) If the Central Board does not proceed wiihm 2! days from the date of deposit of the 
requisition referred to in 5 ub»sections (i) and (2) to cause a meeting to be called, the requisiUonisti, 
or a majority of them m value may themselves call the meeting but in cither case any meeting so 
called shall be held within three months from the date of deposit of the requisition ] 

25 (1) Qt-ORUM — Ko business shall be transacted at any meeting, whether general OT 
speual unless a quorum of two hundred shareholden, m person or by proicy, » present at the 
commencement of such business 

(a) If within one hour from the time appointed for the meeting a quorum is not preswt 
the meeting if convened by shareholders not being •(Directors], shall be dissolved in anv othw 
case, It shall stand adjourned to the same day m the following week at the same time ana place 
and if at such adjourned meeting a quorum is not present, those shareholders who are present 
shall be a quorum 

26 (0 Decision by majority op votes —Save as is otherwise provided m this Act in regard 
to resolutions for the increase or reduction of capital or for the removal of a •[Director] every eleebon 
and every matter submitted to a meeting whether general or special, shall be decided by a majontj 
of votps 

(2) No shareholder shall be allowed to vote at any such meeting m respect of any share 
acquired by transfer, unless such transfer shall have been completed and registered at least three 
months before the time of such meeting 

(”3) No shareholder shall be entitled to vote at any meeting m respect of any shares hefd 
by him alone or jointly, whilst any call due from him alone or jointly remains unpaid 

27 Power to declare resolution carried by show of hands Save as otherwise pro- 

vided in this Schedule a declaration by the chairman of any meeting that a resolution has been 
earned or rejected thereat upon a show of hands shall be conclusive and an entry to that effect 
in the book of proceedings of the Bank shall be sufficient evidence of that fact, without proof of the 
number or proportion of the votes recorded in favour of or against such resolutions unless inune 
diately on such declaration a poll be demanded in writing by ten shareholders present and entitled 
to vote at such meeting 

28 Poll to be taken, it duly DEStANDED — If a poll be duly demanded, it shall be taken 
either at once or at such time and place and save as otherwise provided in this Act, either by open 
voting or by ballot, as the chairman directs and the result of the poll shall be deemed to be the re- 
soIuUon of the meeting at which the poll was demanded 

29 Proceedings and resolutions at ssebtings to be binding — ^The proceedings at any 
mcebng and all resolutions and decisions of such meeting shall be valid and binding on the Bank 
so far as such proceedings resolutions and decisions are consistent with the provisions of this Act 

t'cles oj StmhtTi 

30 Votes — On a show of hands every shamholder present in person shall have one vote 
On a poll every shareholder shall have one vole for every four shares of which he is the holder 

31 Votes OP JOINT iioLDFRs — In the case of joint holders the vote of the senior who tenders 

a vote whether in jwnon or by proxy, shall be accepted to the exclusion of the votes of the other 
joint holders , and for this purpose semortly shall be detenmned by the order m which the names 
stand in th e register of shareholders _ _ _ 
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33 Votes on bejialt of lunatics and uinors — A shareholder of unsound mmd, or in 
respect of whom an order has been made any Court having junsdiction in lunacy, may vote, 
whether on a show of hands or on a poll, by his conuxititee or other legal guardian, and a shareholder 
ssho II a minor maj similarly sTite by his guardian and any such committee or guardian may, on 
a poll, sole by proxy 

33 Shareholders in default — No shareholder shall be entitled to vote at any general 
meeting unless all calls or other ^ums presently payable by him m respect of shares in the Bank base 
been paid 

34 Poll — On a poll \'otcs may be gnen either personally or by proxy 

35 FoRst OF PROXIES — The instrument appointing a proxy shall be in writing under the 
hand of the appointer or of his attorney duly aulhonzed in writing No person shall act as a proxy 
unless cither he is entitled on his own behalf to be present and \otc at the meeting at which he acts 
as a proxy, or he has been appointed to act at that meeting as proxy for a corporauon 

36 Deposit op proxies — The instrument appointing a proxy and the power of attorney 
or other authonty (if any) under which it is signed, or a notanally certified copy of that power or 
authonty, ’[or, in the case of a power of attorney prexiously deposited and registered with any local 
head office, a certificate of the secretary of such local head office as to such deposit and registration), 
shall be deposited at the head office of the Bank m the place where the meeting is to be held not less 
than ninety six hours before the time for holding the meeting at which the person named in the 
instrument proposes to sole, and in default the instrument of proxy shall not be treated as valid 

Local Afeelingt 

37 Annual local ueetinc — A general meeting of the shareholders on a branch register 
shall be held once in every year at the local head office of the Bxnk at which the branch register is 
kept It shall be held on such date as the Central Board may direct 

38 Procedure at local mectisc —The foregoing provisions of this Schedule as to the 
convening of general and special meetings and procedure at meetings shall, so far as may be, apply 
to local and special local meetings of the shareholden on a branch register 

Pfoiided that references in the said pronuont to shareholders shall be deemed to be refe* * 
rences to shareholders on the Branch register and references to ‘[Directors the Managing Director 
or Deputy Managing Director] and the Offioal Gazette shall be deemed to be references, res- 
pectively, to the members of the Local Board, secretaries and to the lochl Offiaal Gazette 

l^ovided, further that ten or more shareholders holding shares to the aggregate amount of 
fifty thousand rupees may convene a special local meeting and that the number of shareholders ta> 
constitute a quorum and to demand a poll m the ease of a local meeting shall be, respectively, twenty 
and five 

Qualtjicalicns and duquahfieaUotu of *[Dtreclors] and etfim 

39 (0 Qualification and ots^UAuncATiON of directors and of meubers of Local 
Boards — No person shall be qualified to serve as a ‘[Direcior) or as a member of a Local Board 
who u not a holder in his own right of unencumbered shares of the Bank, to the nominal amount 
of ten thousand rupees at the least 

Prov ided that this provision shall not apply in the case of a person who is an officer of the Bank 
or IS nominated *[• • •] by ihe Central Covemment 

(a) No person shall be qualified to serve as a [‘Director] or as a member of a Local Board— 
if he holds the office of director, provisional director, promoter agent or manager of any 
joint stock bank established, or having a branch or agency in Dniish India ‘[or British Burma] or 
advertised as about to be established, or to have a branch or agency m Bntish India '[or Dntish Burma], 
Provided that this disqualification shall not apply to any person being a director of a jomt- 
stock bank, who may be nominated as a ‘[Director uimer the provision of clause (w)] of sub-section 
(1) of section 28 , or 

if he IS a salaried officer of ‘[the Crown] not speaally authonsed by this Act or by the 
Central Government to serve as a member, 

‘[and the office of a Director] or a member of the Local Board shall be vacated— 
if the person holding it resigns bis office or dies , 
if he accepts or holds any other office of profit under the Bank , 
if he becomes insolvent or bankrupt, or compounds with his creditors , 
if he IS declared lunatic, or becomes of unsound nund , 

if he IS absent from the Central Board or the Local Board, as the case may be, for more than 
SIX consecutive months , or 

if he ceases to hold in his own right the amount of shares required to qualify him for the 
office ’ 

(3) No two persons who are partners of the same tnereantlle firm, or are directors of the 
same private company, or one of whom u the general agent ot or holds a power of procurauon fixjqj 
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the other, or from a mercantile firm of which the other is a partner, shall be eligible or qualified to 
ser\ e as members of the Central Board or *fof the same Local Board] at the same time 
Remoral 0/ ^[DimtOTs} end member ef Local Boards 

40 Remo\al op Directors — The shareholders may, by a special resolution passed b> a 
majority of the votes of shareholders holding in the aggi^ate not less than one half of the capital 
remove any ’[Directors (other than a Director nominated by the Central Government)] before the 
expiration of his period of office and appoint inhisstead a qualified person who shall in all respects 
stand in his place 

41 Removal of siesider of Local Board — ^Tlie shareholders on a branch reguter may 
by a special local resolution passed by the votes of shareholders holding m the aggregate not less 
than one half of the capital on the branch register remove any member of the Locu Board before 
the expiration of his penod of office, and appoint, in his stead a qualified person who shall in all 
respects stand m his place 

hleetmgs ef Central Beard 

42 (t) Meetings of Central Board — Mcehngs of the Central Board shaB be convened 
not less than once in every ’[four] months by ’[the Managing Director or Deputy Managing Director] 
and a meeting of the Central Board shall be held once at least in every year ’[at each of the local 
head offices established at Calcutta Bombay and Madras 

Provided that not less than four meetings shall be convened by the Managing Director 
or Deputy Managmg Director in every year] 

2) Any Local Board may require ’[the Managing Director or Deputy Managing Director] 
to convene a meeting of the Central Board at any tunc and ’[the Managing Director or Deputy 
Managing Director] shall forthwith convene a meeting accordingly 

(3) Four ’[Directors] entitled to vole shall form a quorum for the transacDon of business 

(4) At each meeting of the Central Board the ’[Duirctors] present shall elect from among 
themselves a chairman for such meeting who, if he is entitled to \ ote, shall hav e a second or casting 
vote in all cases of an equal division of votes 

Leeal Boards 

43 (i) Term op office and numeer op members op Local Boards — ^At the first gen«al 
local meeting after the commencement of this Act, and at the annual general local meeting thereafter 
the two members of the Local Board who have bwn longest m office as memben thereof shall go out 
of office The vacancies shall be filled by election at a general or special local meeting 

(a) Any member so retiring may be re elected and if any question arises as to 
of the members who have been the same tune in office shall retire, the question shall be decided 
by the Local Board by ballot 

(3) Subject to any by laws which may be prescribed, the number of members of any 
Local Board may be varied by a special local resolution 

(4) Three of the members of a Local Board shall form a quorum for the transaction of 

business 

(5) Meetings of a Local Board shall be convened by the president, vice president, or, m 
their absence the senior member of the Board whenever he Hunks fit 

44 (1) Pfesident, Vice president AND Chairman — *[ (1) At the first meeting of the Loc^ 

Board which takes place after the first meeting of the Central Board m each year, the Local Boaro 
shall elect from among its members a president and a vice president and the elected Director referred 
to in clause (11) of sub-section (i) of section 28 They shall continue in their respective offices until 
the first meetmg of the Local Board after the first mceUng of the Central Board in the following year, 
and whenever the office of president or vice president or of such elected Director becomes v 
the Local Board shall at its next mccDng elect a successor who shall hold office for the unexpired 
portion of the penod for which hu pr^ccessor was appomted ] 

{2) The president or in his absence, the wee president shall be chairman at all meetings of 
the Local Board *[at all general or spcaal meetings hdd fn the town where the Local Board H 
established] and at all general or speaal local meetings 

Provided that, if both the president and wee president be absent at any meeting the penons 
present at such meeting shall elect a chairman from among ‘[the members of the Local Board present] 

(3) The chairman shall have a second or casbng vote in all cases of an equal division of 

votes 

45 (’) Vacancies — Any vacancy occurring on a Local Board by the death resignauon or 
disqualification of any member shall be filled up by the remaming members who shall co-opt a duly 
qualified person to fill the vacancy 

(2) Any member so appointed shall be considered to have held office from the date on 
which the member in whose place he is appomted was elected or, when such member was appointed 
under this clause, from the date on which ha immediate or immediate predecessor was elected as 
the case may be 
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Cmn-ot /rormont as (» Cr»<roI imd Local BoariU 

46 Proceedjngs op Boards not invalidated by VACANacs — No act or proceeding of the 
Central Board or of a Local Board shall be invalidated mere!) by reason of the existence of a vacancy 
or vacancies among its ‘[Directors] or members 

47 Acts of members or boards valid hotwitiiitandinc slbsequent discovery op dis- 
<iUALmc.\T!ON — All acts done b> any person acting in good faith as a ‘[Director] or as a member 
of a Local Board shall be as valid as if he v»as a member of the Central or Local Board, as the case 
may be, notwithstanding it be afterwards discovered that there was some defect m his appointment 
or qualification 

48 (i) Indemnity op members op boards — Every ‘[Director] and every member of a Local 
Board shall be indemnified b) the Bank against all losses and expenses incurred by him in or about 
the discharge of his duties, except such as happen from his own wilful act or default 

[a] A ‘[Director] shall not nor shall a member of a Local Board be responsible for any 
other ‘[Director] or member or for any oRicer or servant of the Bank or for any loss or expense happen 
ing to the Bank by the insufficiency or deficiency of value of, or title to, any property or scunty acquired 
or taken on behalf of the Bank or by the insolvency, bankruptcy or wrongful act of any customer or 
debtor of the Bank or by an) thing done m the execution of the duties of his office or in relation thereto, 
or otherwise than for his own wilful act or default 

The Seals 

49. (0 Common Seal — The common seal of the Bank shall not be affixed to any instru 
ment except in the presence of at least three ‘[Directors] including ’[the Managing Director or 
Deputy Managing Director] who shall sign their names to (he instrument in token of their presence, 
and such signing shall be independent of the signing of any person who may sign the instrument 
as a witness Unless so signed as aforesaid such instrument shall be of no validity 

(9] The Bank shall have for use by the Local Boards at Calcutta Madras and Bombay, 
and may have for the use of other Local Boards established under this Act official seals which shall 
be facsimiles of the conmon seal of the Bank with the addition of the name of the local head office 
where it is to be used 

(3) The official seal shall be affixed to the certificates issued m respect of any shares entered 
in the branch regisleres kept at those places and may be used for such other purposes as may be 
presenbed 

(4) An instrument to which an official seal is duly affixed shall bind the Bank as if it had 
been sealed with the common seal of the Bank 

(5) An official seal shall not be affixed to any instrument except in the presence of at least 
two members of the Local Board and the secretary *[of Deputy Secretary) who shall sign their 
names to the instrument in token of their presence, and such signing shall be independent of the 
signing of any pertoti who may sign the icutrument as a witness Unless so signed as aforesaid such 
instrument shall be of no validity 

OJum t>f iht Bank 

50 Appointment salaries Suspension and Removal op officers — The Central Board 
and subject to the provisions of this Act, the Local Boards shall have power — 

(a) to appoint such officers and servants as may be necessary to conduct the busmess of 
the Dank, 

(i) to grant salanes pensions and other emoluments to such officers and servants, ‘[and 
to grant gratuities or other financial assistance, cither temporary or permanent, to widows, children 
or other dependents of deceased officers or servants] and 

(«) to suspend or remove any officer or servant of the Bank 

51 Accounts receipts and documents of Bank by wtiom to be hcned — The manag- 
ing ‘[DiTcctoT and Deputy Managing Dtrectorl, the secietariei and such other ‘[en\p!o>ees‘} of the 
Bank as the Central Board may authonse m this behalf by notification in the Gaactle Official are 
hereby severally empowered for and on behalf of (he Bank , to endorse and transfer promissory notes 
stock receipts stock debentures shares sccunties and documents of title to goods, standing in the 
name of, or held by, the Bank and to draw accept, and endorse bills of exchange, bank post bills, 
and letters of credit m the current and authorued business of the Bank, •[•] to sign all other 
accounts, receipts and documents connected iwth such business '[and to execute proxies to vote at 
meetings on behalf of shareholders from whom the Bank holds general powers of attorney] 
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52 OFncERSFORBii)DtNTOEhCAG£isoTiiERCOMM£RciALBusTS£&$ — Ko managing '[Djrcctor] 
secretary, inspector, manager or accountant in the sersiicc of the Bank and Vi-ithout the pre^ioui 
sanction of the Boaid no khazanebt cashier, or shrofT, m the scr\icc of the Bank and no agent at any 
branch or agency of the Bank shall engage in any other banking or commercial business cither 
on his own account or as agent for any other person or persons, or shall act as broker or agent for 
he sale or purchase of Government or other secunues 

53 Secckitt from offtcers — Every person appointed to hold or act m any one or more 
of the said offices, and every other officer from whom the Central Board may think fit to require it, 
shall give security to the Bank for the faithful discharge of his duty to the satisfaction of the Central 
Board in such amount and in such manner as it thinks proper The security to be given as aforesaid 
by the person holdtitg or acting in the office of secretary shall not be m a icss amount than fifty thousand 
rupees 


Aeetnmts end Dtndtnds 

54 (i) Books TO BE BAUVVCED TWICE A YEAR — Thc Central Board shall cause the books 
of the Bank to be balanced on every thirty first day of December and every thirtieth day of June 

(2) A statement of the balance at every such period, signed by a majonty of thc ‘[Directonl 
shall be forthwith sent to the Central Government 

(3) The statement of the balance shall contain the particulars and shall be m the form 
required by section 132 of the Indian Companies Act, 1913 and the provisions of that section and 
of seebon 136 of the same Act, shall apply to thc Bank in like manner as they apply to a banking 
company ] 

55 (t) Dividends to be determined jialf yearly — An Account of thc profits of the Bank 
dunng the previous half year shall be taken on or immediately after every thirty first day of December 
and every thirtieth day of June, and a dividend shall be made as soon thereafter as conveniently 
may be and the amount of such dividend shall be determined by the Central Board 

(2) No unpaid dividend shall bear interest as against the Bank. 

56 Transfer to Reserve —The Central Board may, before declaring any dividend, set 
aside out of the profits of the Bank such sums as it thinks proper as a reserve or reserves which sniU 
at the descretion of thc Central Board be applicable for meeung conungenaes, or for equaluing 
dividends or for any other purpose to which the profits of the Bank may be properly appl*^ 
pending such applicabon may at thc like discrebon either be employed in the business of the Bank 
or be invested in any of the secunties specified in sub-clauses (i) to (ui) of clause (a) of Part I « 
Schedule I 

57 Joint HOLDERS — If several persons are registered as joint holders of any share, any cnc 
one of them may give effectual receipts for any dividends payable on the share 

Audit 

58 (i) Altitors — Three auditors shall be elected and their remunerabon fixed at the 
annual general meeting Thc auditors may be shareholders, but no ^[Director] or member of a 
Local Board or other officer of the Bank shall be eligible dunng his conbnuance m office Any 
auditor shall be eligible on quitting office for re election 

(2) Thc first auditors of the Bank may be appointed by the Central Board before thee 
annual general meeting and if so appointed shall hold office only unUl the first annual general meeting 
All auditors elected under this clause shall severally be and continue to act as auditors until the tint 
general meeting after their respective elections 

Provided that if any casual vacancy occurs m the office of any auditor elected under this 
section *[thc vacancy may be filled by the Central Board] 

59 Government Auditors — Without prejudice to anything contained in the foregoing 
provisions thc Central Government may appoint such auditors as it thinks fit to examine and report 
upon thc accounts of the Bank 

60 (l) Rights and Duties of AuDrtORs — ^Every auditor shall be supplied with a copy of 
the half > early balance sheet, and it sh idl t* Jns duly to examine, the same, with the accounts and 
vouchers relating thereto Every auditor shall have a list delivered to him of all brnks kept by the 
Dank and shall at all reasonable times have access to thc books accounts and other documents of 
the Bank, and may, at thc expense of the Bank if appointed by it and at the expense of the Central 
Government If apwmlcd by it employ accountants or other persons to assist him in investigating 
such accounts, and may m relation to such accounts, examine any *[Direclor] or any member of a 
Local Board, or any officer of the Bank 
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(3) Tlie auditors shall make a report to the shareholders or to the Central Government, 
as the case ma) be, upon the annual balance sheet and accounts and in every such report they shall 
state whether, m their opinion, the balance sheet is a full and fair balance-sheet containing the 
prescribed particulars ana properly drawn up so as to exhibit a true and correct view of the state 
of the Bank s atTairs, and m case they have called for any explanation or information from the Central 
Board, whether It has been given and vvhethmt iS satisfactory Any such report made to the 
shareholders shall be read together with the report of the C*ntral Board at the annual gencrall 
meeting * 


*[60 A Liquidation Notwithstanding anything contained in this Act or in section 271 
of the Indian Companies Act, 1913, if the shareholders of the Bank pass a special resolution that 
the Bank be wound up voluntarily under the provisions of the Indian Companies Act, 
1913, the Bank shall be wound up in accordance with the provisions of that Act with regard 
to the voluntary winding up of a company 

Provided that, for the purposes of this section, no such special resolution shall be deemed 
to have been passed, unless at least one-third of the shareholders holding at least one half of the 
paid up capital of the Bank for the time being be prescnl in person or by proxy and a m ajority poll 
by open voting m favour of the said resolution and such resolution is thereafter confirmed by a 
majonty of the shareholders at a subsequent special meeting held at an interval of not less than two 
months or more than three months from the date of the meeting at which the resolution was first 
passed 


/I'oticet 

61 (1) Service — A notice may be given by the Bank to any shareholder cither personally 

or by sending it by post to him to ins registered address or (if he has no registered address in BnUsn 
India *[or Bntish Burma]) to the address, if any, within BnUsh India *[or British Burma] supplied 
by him to the Bank for the giving of nouees to htro 

(s) \S'here a notice is tent by post, service of the nouce shall be deemed to be effected by 
properly addressing, pre-paying and ^ung a letter containing the notice and, unless the contrary 
u provM^ to have been effected at the time at which the letter would be delivered in the ordinary 
course of post 

*(63 Absence OF ftEOisTeRSD ADDRESS A shareholder who has no registered address m 
India *[or Burma] and has not supplied to the Bank an address for the giving of notice to him 
shall not be entitled to any nouce, notwithstanding anything contained in this Act ] 

63 Notice on joint holders —A notice may be given by the Bank to the joint holders of 
a share by giving the notice to the joint holder named fint m the register in respect of the share 

64 Notice to legal representaitve — ^Any notice given in accordance with the foregoing 
provisions shall be deemed to have been duly given notwithstanding that the shareholder be then 
deceased and whether or not the Dank had notice of hu decease, and shall in that event, be deemed 
to be a notice to his legal representative 

65 Service of notice on Dank — ^A nonce may be served on the Bank by leaving it at, or 

vL by posL to, any local, bead oC ibe Bank. 

H — ^The following S 41 of the Act, the Amending Act III of 1934 u to be read along 
with this Act] 

“ 41 Temporary savisg cf exjsttno Central Board Notwithsunding any amendment 
made m the said Act by this Act (III of 1934) in regard to the manner m which the Central 
Board shall be consutuied, the Central Board existing at the comiDencement of thu Act, 
shall, until it has been re-established m accordance vnth the said Act as amended by this Act, 
continue to transact business and shall have all the powen of the Central Board under the said 
Act as so amended ” 
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37 Power to take evidence on oath, etc 

38 Power to call for information 

39 Power to inspect the register of members 
of any company 

CHAPTER V 
Liability ui special cases 

40 Guardians trustees and agents 
4* Courts of Wards, etc 

4* Non residents 

43 Agent to include persons treated as such 

44 Liability in case of a distcontinued firm 
or association 

CHAPTER VA 

ipenatpninsions rilating to certain classes of shippings 
44A Liability to tax of occasional shipping 
448 Return of profits and gains 
44G Adjustment 
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CH/\PTER VB 

Special pronsiont relating to acaidanee af {to&thtjr to 
Ineome-lax and Super lax 

4^D A\oidancc of income (ax by transactions 
resulting m the transfer of income to persons 
resident or ordinarily resident abroad 
44E A% oidance of tax by certain transactions 
in secunties 

44F As oidance of tax by sales turn dividend 

CHAPTER VI 
Reco ery of tax and Penaltiet 

45 Tax when payable 

46 Mode and time of recovery 

47 Recosery of penalties 

CHAPTER VII 
Rtfitndt 

48 Refunds 
48A Omtlled 

49 Rebef in respect of United Kingdom 
income tax 

49A Relief m respect of Indian State and 
Dominion Income tax 

49B Income tax on company s dividend 
deemed to have been paid by shareholder 
4gG Relief granted to a company to be 
deemed relief granted to shareholder 
4gD Relief in respect of tax charged in 
country not prodding for relief m respect of 
Bntish Indian income*tax 

49E Power to set off amount of refunds 
against tax remaining payable 
4gF Power of representative of deceased 
person or person duabled to make claim on hu 
behalf 

50 Limitation of claims for refund 
50A Omtiud 

CHAPTER Vll. 

Offmees and Penaltut 

51 Failure to make payments or debver 
returns or statements or alfaw inspection 

52 False statement in declaration 

53 , Prosecution to be at instance of Inspect 
mg Assistant Commissioner 

34 Disclosure of udbnnation by a public 
servant 

CHAPTER IX 
Super tax 

55 Charge of super tax 

56 Total income for purposes of super (ax 

37 Omitted 

38 Application of Act to super tax 

CRAPTER IXA 

Special procisiom relating to eerlasn elarses of 
prondend funds 
36 \ Defmitioni 

38B The according and withdrawal of 
recognition 


Sections 

sBC Conditions to be satisfied by a recog 
nisra provident fund 

58D Power to relax restrictions of employer’s 
contributions m certain cases 

59E Annual accretion deemed to be income 
received 

58F Exemption of annual accretion from 
income tax 

580 Exemption of accumulated balance 
from income tax and super tax 
58H Deduction at source of income lax 
payable on accumulated balances due 

58! Accounts of recognised provident funds 
58J Treatment of balances m newly rccog 
nised provident funds 

sflK. Treatment of fund transferred by 
employer to trustee 

Provisions relating to rules 
58M Application of this Chapter 
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38N DcBmtioiu 
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38P Conditions for approval 
38Q Application for approval 
56R Exemption of superannuation fund 
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50s Treatment of repaid contribuUons 
58T Deduction from pay of and contri 
buttons on behalf of, employee to be included in 
return under secuon si 
38U Liabibues of trustees on cessation of 
approval of fund 

38V Particulars to be furnished in respect 
tX superannuauon funds 
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Mtsetllantous 

59 Power to make rules 

60 Power to make exemptions, etc 

61 Appearance by authorised reprcsenlauve 

62 Receipts to be given 

63 Service of notices 

64 Place of assessment 

65 Indemnity 

66 Statement of case by Appellate Tnbunal 
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66A1 References to be heard by Benches of 
High Courts and appeal to be, in certain cases 
to Pnvy Council 

67 Bar of suits in Civ'll Court. 

67A Computauon of penods of limitation 
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provision for charge of income tax. 

68 Repealed 

SCHEDULE.— Rules for the computauon of the 
profits and gams of insurance bw^ess 


[sfA Mmh, 1922 

An Act to consoltJaU end amend the laji rtlalms to Income-tax end Super-tax 
WticitCAS it IS expedient to consohdate and amend the law relating to Income* 
tax and Super-tax, It is hereby enacted as Ibllow-s — - 


LEG REF 

•For Statement of Objects and Reason* sex 
Oatette of India, 1921, Pt \ • p. 129 , «ad for 


Report of Joint Committee, tee did,, 192a Pu V, 

p-3' y 


/ 
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Short title, extent and com 1 (l) Tins Act may be called TuE INDIAN INCOME 

mcnccment Tax Act, 1922 


LEG REF 1074=520 1 = 19250 34 Construction most 

This Act has been declared m force in the bcneSaal to the subject should be adopted 48 
district of Khondmals by S 3 and Sch of the C l6i, 43 A 139 “If the Crown, seeking to 
Khondmals Laws Regulation, *936 (IV of recover tax cannot bring the subject within the 

1 936) and in the district of Angul by S 3 and letter of the law, the subject is free” — (Per lord 

Sch of the Angul Lrtws Regulation, tg^S (V of Cainu m Farlmgtan v Attorney General, LR 4 
1936) H L too) But the Court cannot undertake 

The Act has been applied with certain excep out of its notions of what is fair, to adopt or 
tions to persons in the Chittagong Hil! tracts, re arrange the machinery of the Act upon a 
by S 2 of the Chittagong Hill tracts Laws question as to whether a certain payment 
Regulation, 1937 (Ben Reg II of 1937) made by the assessce is allowable or not in 

computing income tax 57 C 918=1930 C 
NOTES 641 Per Beaumont, CJ — In construing a 

Sec 1 Scope op the Act — (Per Muketjee) taxing Act, the Court is notjustihed m strain 

5a C 1=28 CWN 1074=19250 34 (22 C ing the language in order to hold a subject 

788, 23 C 563, Ref) Set also 18 S L R 68= liable to tax If the legislature intends to 

1925 S 130 assess the estate of a deceased person to tax 

CiiARACiERtSTic OF INCOME TAX — INCOME- charged on the deceased in his lifetime, the 
TAX AND poor RATE — DIFFERENCE BETWEEN — legislature must providc proper machinery and 
The purpose of the Income tax Act is to tax a not leave it to the Court to endeavour to ex 
person’s total mcome from all sources, the tract the appropriate machmery out of the 
method of assessing income derived by owner very unsuitable language of the “Statute “ 55 
ship oroccupauon ofhereditaments is somewhat B 312=33 BomLR 3881=1931 B 333 Set otto 
arbitrarily based on annual value and not on ILR (>9p) Mad 178=1940 Mad 366* 
actual income, but that does not alter the essen- (1940) 1 MLJ 319 (rB) It is obviously 
ual characteristic of income tax that it is a tax undesirable that in construing an All India Act 

on income generally On the other hand, the like the Income tax Act di/Terent constructions 

poor rate u levied in respect of the occupation should be placed i^on the Act m diHer ent 
of hereditaments, irrespective of a penon’s m provinces 1940 ItR i, As to mode of 

come generally, and irrcspecuve of whether the keeping accounts for income tax, tee 7 My* L. 

rate payer is in fact deriving profits or gams J 287 Income of previous year as basis of 
from such occupation A dwelling house u a income tax, tee 1929 M 35=53 MLJ 044 
burden, dot a source of profit, for the occupier, (F B ) A man who is babre to pay a tax u 

who pays rent for it He is rated on the value entitled to take shelter under all devices which 

of the burden, while be remains unrated in res he may adopt within the law to avoid pay 
pect of his whole profits, be they from business mentofthetax tg29A 919=1930 ALJ ao 
or from invescmenu This marks the essential i'ee a/sooCALJ 280=50 A 495 (F B ), t 94 ® 
difference in character between income tax and Mad 366 (1940) i MX J 319 (F B ), 43 Bom 

rates 162 1 C 479 (P C ) Per Beaumont, C J LR 258 i943Bom 205 = 1 LR (i940Bora 

and Broomfield, J — It « clear lhal in a statute 384 ipjBXah 194 The amounts received from 
imposing income tax, that is a tax on total the sale of timber trees are income and as 

income, the lax relating to land ts none the less such liable to income tax 54 M 2I = I 93 ® 

»ncom< r<w because it is assessed on the annual M 7®4=39MLJ 265 (FB) 
value of the land and not on the actual income Interpretatiov — Where a statute has been 
But vt docs not follow from that proposition punctuated, the punctuation marks must be 
that every statute which charges a tax in rela uken as part of the Statute 46 MLJ 4®'® 

tion to annual value of landis charging a lax on 1924M 455 

mcome Prma facte, a tax on the annual value Income tax Manual — The Income tax 
of land IS not a tax on income 1940 Bom 65 Manual merely contains departmental instrue 

Kama, J — In determining the nature of tions for administering the Act and for guidance 

a tax though consideration may be given to the of ofiioals and is not authontauve of the 
lUndari on which the tax is levied, that ts not sutute which is binding on the Courts 13' 
the determining factor ILR (1940) Bom 58 IG 193=1931 L 320 (a) (F B ) 49 M 22 = 
=42 Bom L-R io=A I R 1940 Bora, 65 (F B) i<)2p M 287=50 ML.J 63 See also 12 I~ 
Kruhnaswami Afyangar, J , — (i) The Income- 757 ~t 93 t L 441 (as to the effect of R 250! 
tax Act, being a taxing statute, should receive a the Income tax Manual) 

strict cotuifuction that is a construction m Operation and Commencement — \Vhcre the 
favour of the subject and not in favour of the proceedings, such as issue of notice, etc , 
Crown If a case appears to be governed by were taken under the Income tax Act of 19*8 
either of two provisions, it is clearly the nght the subsequent coming into force of the Act of 
ol the asses»ec to claim that he should be taxed 1922 does not make the latter applicable 80 
•under the one which leaves him Witli a lighter I C 36a 

burden I L,R (1940) Mad 178=51 LW Lmouih and Indian Law — The Enghsh and 

- 2 aa=A*IR 194® 86 S=(i 94 o) I MLJ Indian Income tax Acts, not being w pan watma 

319 (FB) decisions of the English CourU are not 

ComrauenoN — On pomts spcaally dealt xule useful guides on the construction of me 
With Sn the Act it should be interpreted without li^n enactment 59 I A 206=36 CW N 
f«f<r«ace to previous state of law 28 C.WN, 653=63 MLJ. I24(PC), 5a Crl=28C.*Y« 
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j ofBritish India, including British Baluchistan 

and the Sonthal Parganas and applies also, within the Indian States and the tribal 
areas to British subjects who arc in the service of the Gro^vn or of a local authority 
established in the exercise of the powers of the Crown Representatne or the Central 
Government m that behalf, and to all other servants of the Cro\yn in the said 
States and arca« ] 


LEO REP 

^Substituied by A O , 1937 

NOTES 

N 1074 Seeatso6j lAaag^ILR (1940)3 
Cal 2i5=i94oPC i24=(ig4o) a MLJ577 
(PC) 

CoviRA — Eogluh decuions are not decisions 
of foreign Courts and the decisions of English 
Courts on the English Income tax Act are the 
best guides to the interpretauon of the Indian 
Act.44M 718=41 ML.J 177 52 C i=28C\\ 
N 1074, 1933 PC 145=65 MlJ 285=60 C 
1029—60 1 A 196 (P G ) Extreme care must 
be taken m applying English deasions to cases 
tmder the Burma Income tax Act, because the 
Scheme of the English Income tax Act igtS 
and the Scheme of the Burma Income-tax Act 
1922 are enUrcly different 1938 RangLR 
346 X75 I C 287-1938 Rang 151 (SB) An 
assessment is valid m law when the source of in 
come u non-existent in the year of assessment 
but had been m existence in the previous year 
Ta Rankin, CJ— The general scheme of the 
Income tax Law in England is that tax is 
payable in respect of a source of income exu 
tug in the year of assessment though the 
amount is often measured by the results of 
previous years But under the Indian Income 
tax Act the income of the previous year is not 
merely the standard uy which the next years 
ucomeis to be computed butts itself the sub- 
ject matter of the tax 54 C 637=31 CWN 
557=19270 553 Ihc Indian Law bases the 
liability of a person to taxation on the place 
where the income accrues or arises or is reccs 
ved but not on the place of his residence 10 
L. 657=1929 L 6og (F B ) The invocation of 
Impmat Income tax Code and of decisions prono- 
unced upon It IS apt to be very misleading in the 
mterpretauon of Indian Income tax legislation 
which IS framed on other and fortunately much 
simpler lines 60 lA 196 = 1933 PC sax— 
65ML.J 285 (PC) 

Leoal Opinions — I t is not proper for the 
Income-tax Officer to ask the assessce to pro- 
duce opinions ot legal practiuoners in support of 
bis contention Where such opinions are anne- 
xed by the susessees to their petitions the pro- 
per course u for the tribunal to state that the 
peuuons cannot be recened unul the stale 
ments as to opinions are remosed 13 P 5= 

14 PL.1 I7>“>933 I’ >33 

Inoossb, wiiAT IS — The word 'income u not 
defined in Uie Act It connotes a pcnodical 
monetsu) return coming in Math some sort of 
regulanly or expected rrgulant) from d^niic 
source The source is not nmssanl> one which 

15 expected to be conUnuously productive, but 
It must be one vs hose object u the production 
of a definite return, excluding an)'ihing in the 
nature ofa mere xvindfall 59 l.V 900=590. 
•343">933 PC. 133-63 \LL.J 124 (PC.) 

C.C.M-3W 


&r afro 37 Bom L R 126 1933 P 0 145=60 
I A 196— 65 MLJ 285 cited underS 3 

Appeal to Privy CouNaL — Lisutation —An 
applicalton /or leave to appeal to Pn^ Council in a 
case under the Income-tax Act is governed by 
Art 179 rather than by Art i8r ol the Linuta 
tion Act and the date of the judgment u the 
starting point of limitation 59 C 251=36 C 
\V N 127 — 1932 c 587 The Commissioner of 
Income tax preferring an appeal to Pnvy Coun 
cil IS entitled m computing the period of liouta 
uon to deduct tlie period taken for copies of 
judgment 59 C 251 

IrCSLUPTION op good PATtH OP ASSESSCE 

The normal presumption is in favour of good 
faith and not of bad faith on the part ol the 
assessce To start with the assessce is entitled 
“> *he presumption that an entry m his accounu 
IS made in the ordinary course and not with an 
loienuon to conceal the real income 12 Mys 
LJ 245 Where a system of accountancy has 
been adopted by an assessce and recognised by 
the Income tax authorniei m previous years as 
correct, and on that basis a particular item has 
bMn allowed as deductible m the computation 
of profio m previous years, the income-tax 
authority will not be justified in subsequent 
years to turn round and refuse to accept that 
system of accountancy, a party cannot both 
approbate and reprobate at the same lime la 
MysLJ 245 

Double taxation, Reliep against— Enousii 
— Held, in order to claim relief 
aiiorded in respect of double taxation it is 
necessary to prove (i) payment of or liability to 
pay United Kingdom income lax for a year of 
assessment or a part ol the year s income, and 
(n) payment ot domimo i tax lor that year m 
respect of the same part of the assessce 1 in 
ocie, those parts had to be ascertamed by ex 
Juding Irom the statutory incomes m the two 
counmes Hems which do not satufy the condi- 
Uons according to the true coostrucUon of the 
secuon anditiithesmallerofihesetwomcomes 
10 respect of which relief u afforded , (u) the 
word income u the section meant not real 
incorae, but statutory* or notional income, 
by means of which tax is calculated, (ui> an 
analysis of the two incomes, for the purpose of 
comparmg, for example, the respecuve allow- 
ances for repairs or depreaauon, is 
blc, (w) that nothing need be regarded except 
the Dvo sututory mcomes of the business, 
taking care, of course, to sec that neiiher inclu- 
des income from any other source, (s) that the 
rules which deiermiae in the United Iwingdom 
or in a Domuuon the allowanea or deducuom 
which are permmible for the purpose of aoess- 
log a tax payrr to mcome-iax m either country 
must be disregarded in determining iKi- cxim- 
paraUe tncocies, provided that the tncocoes are 
derived from the same source , (ra ) that actual 
payment, aad not ulumaic tnodeace, was the 

/ 
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(3) It shall come into force on the first day of April, 1922 

2 In this Act, unless there is anything repugnant 
in the subject or context, — 

(i) “agricultural income” means — 

NOTES tent from the produce of the ground, and 

cntcrion both of the right to relief and of the whether they did so or not is entirely a question 
right to deduct 1939 I TR 59 offact for him and one svhich cannot be re- 

Claim allowed IV ONE -YEAR — If bivds 1n- vicvscd by ihc High Court 176IC 601 = 1938 
COME-TAX Officer next year — The fact that in Rang 260 (F B ) In order to determine 
a previous year an Income tax OfRcer had whether certain income is agricultural income 
allowed a certain claim does not bnd the or not, regard must be had to the source of 
Income tax Officer m a subsequent >car 154 such income and annual sum m the nature of 
IC 191 = 1935! 81 (SB) As to application an « gro/in pajment made by the Bctliah Raj 
of principle of res judicaia, see 1941 P 527= 194 to the asscsscc in consideration of some services 

I C 264 As to estoppel, see 1938 Cal 557 rendered by an ancestor of his in the remote 

“Officer of Crown” — Meaning of — Col- past is not derived from land and could not be 
lector— Position of — The expression “officer regarded as agncultural income within the mean- 

of the Crown ’ as used m the Income tax Act ing ofS 2 (l) of the Act 1941 Pat 27=194° 

clearly covers a Collector The latter is in one ITR 416 Agricultural income docs not lose 

sense an officer of the Provincial Government, its right to exemption because it can be brought 
but there can be no doubt that m India he is under one of the heads of income set out in 
also an “officer of the Crown” 20 Pat 573= S 6 of the Income tax Act 45 CVVN 647= 
1941ITR 386 = 19410 663=22 Pat L T 863 !94 iITR 292=1941 Cal 59B Profits deriv 
= 1941 Pat 306 (S B ) The proceedings before ed by mone^-lendcr from usufructuar> mort 
the Income-tax Officer are not judicial proceed- cage is “agricultural income” 62 I A 215* 
ings m the sense m which this term 15 ordinarily 69MLJ 474 (PC) ‘Dharat’ which means 
used, and all that is required of him is to weighing charges levied by the landlord on the 
proceed without bias and gne suffiaent opport- tenants m addition to the rent is also agneu* 
unity to the assessee to place his case before him, tural income and is exempt from assessment 
or in other words, to conduct himseifm accord- 165 I G i4i = i936L 602 S 2 (i) ofthcAct 
ancewith the rules of justice, equity and good applies to the case of a person who gets agricul 
conscience , and the control exercisable by the tural income from the use of the land by direct 
High Court on the Income tax Officer m these operation It is not applicable to a lambardsr 
circumstances is si ght 39 P L R 102O-A I R who gets certain fees which constitute his remu- 
1937 Lah 721 Deration for thework of the collection of the 

Avoiding incovie-tax by means not land revenue Lambatdan fees are not, there- 
furbidden Iw laws IS not unlawful 26ALJ 280 fore within the definition of agricultural income 
= 1928 A 81 (FB }, 1930 A L I 26=1201 C 38 P L R 40'’“1936 L 595 The rent of the 
435 though It may be an offence by false return site of a flour mill cannot be regarded as agri 
or concealment to evade payment of income-tax cultural income, as the working of a flour null is 
1928 A 81 (FB) See also 1929 A 919 Any not an agncultural purpose 38 PLR 40** 
subject of the Stale is entitled to escape paying 1936 L 595 The net profit from commissioa 
taxes if he can devise a lawful method of doing charged to tenant? for sale of their produce on 
so but by dividing what is m fact a single tran- their behalf docs not fall within the definition ol 
saction between two documents he does not agricultural income 38 PLR 402 = 193® “ 
achieve his object nor does he change the nature 595 Where the tenant had executed a pro note 
of the tra-uaction 9P 194=1930? 33 (SB) for arrears of rent, interest earned, on the p^ 
See also fjT C 918=19300 641,1929 A 919, note is not ‘agricultural income” and is taxable 

1928 A 81 55 M 830=63 ML J 20 See also 1941 Cal 

Second Incosie tax cannot be imposed 443 !Vlicre the assessee being a usufructuaiy 
without sanction of Governor General 106 I C mortgagee is m the position of a landlord ww 
882 = 1928 L 53 respect to the actual cultivating tenants, the 

Sec 2 ( 1 ) Agricultural Income — Forest income derived from such lands must be ago 
income IS “agncultural income” 45 M 518= cultural intxime within the meaning of the 
1922 M 325 Income derived from pasturage Income tax Act and is therefore exempt from 
IS agncultural income See 1924 Rang 337, taxation 13 P 336=i5PLT 85=1934? 17 “ 

1924 Cal 668 184 I C 31 Inhere cattle arc (SB) Simple mortgagee — Rents and profits 

wholly stall fed and not pastured upon the land collected by receiver and deposited in Court— 
at all, doubtless, it is trade and no agricultural Payment to mortgagee — If not agricultural in- 
operation is being earned on, where cattle arc come — Income — When accrues or arises or is re- 
being exclusively or mainly pastured and arc ^ ccivcd 53 L W 714—1941 Mad 246=(t94i) ‘ 

nonetheless fed with small amounts of oil cake MLJ 262 Cash remuneration received byMut 

or the like, itmay vvell be that the income Jertred walli, where vvakf properties consisted entirely ol 
/ram the sale oj their mirt u agncultural tneome agricultural income is taxable 45 C W N 647-' 
But between the two extremes there must be 1941 Cal 598 Income derived from toddf 

a number of varying degrees and Uie task for extracted from cocoanut frees situated on lands 

the Income lax Officer is to apply his mind to auessed to Government revenue is agricultural 
he two distinctions and to decide m any parti income when it is received by the actual culti 
ciilar case on which si^ of the fence the matter valor whether owner or Ic'see of the hnd on 
falls Tlic Income tax Officer has to see whether which the trees grow 50 M 923 If tl"^ 
the cattle derived sustenance to a malenal ex- income is obtained by a person who Ins i' 
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(a) any rent or revenue derived from land which is used for agricultural 
purposes, and is either assessed to land-revenue m British India or subject to a 
local rate assessed and collected by '[officers of the Crown] as such , 

(b) any income derived from such land b) — 

(i) agriculture, or 

(») the performance by a cultivator or receiver of rent-in-kind of any process 
ordinarilj employed by a cultivator on cceiver of rent-in-kind to render tlie produce 
raised or received by him fit to be taken to market, or 

(m) the sale by a cultivator or receiver of rent in-kind of the produce raised 
or received by him, in respect of which no process has been performed other than 
a process of the nature described in sub-clause (ii) , 

LEG REF another is not agricultural income 25 C W N 

•Substituted for “Officers of Government” 80=61 IC 112, 53 C 34=1925 C 929 
by AO, 1937 Mauilfnenee allowance is not agricultural income 

though paid out of the income from land See 
NOTES 52 M 827 = 1929X1 598=57 XfLJ 36, 10 O 

produced the trees from which the toddy is \VN 1003=1933 O 475 See alio 60 I A 196 
tapped, or has not done any agricultural opera =6oC 1029=1933 PC 145=65 MLJ 285 
tion whereby those trees have been raised it is (PC) Annuity reserved on a sale of an estate 
not agncultural income 50 M 923=1927X1 is not “agricultural income’ 62 I A 207= 
io 38=53MLJ 666(FB) Income from lease 1935 PC 143=69 MLJ 190 (PC) The 
of fishery nghts is not "agricultural income’ question whether the rent derived from certain 
which u exempt from taxation 1932 M 757= lands leased out by an assessee on patm leases is 
63 M L.J 634 (F B ) The words agticuliural agricultural income or not stands to be deter 
purposes’ in S 2 (i) of the Act cannot be held mined not with reference to the nature of the 
to cover the process of flooding the land occu leases by which they were let out but by refe- 
pied by letting in the sea water and then exir rence to the use 10 Vihich the land has been 
acting the sodium chloride from it by eliminat put Where a certain portion of the lands 
mg the other chemical constituents Conse which azamindarhas given eh palm lease is 
quently a licensee of salt factory is liable to pay used for non agncultural purpose, it follows that 
income tax on the profiu he makes by the the rent paid by ihepatmdar to the zamindar 

manufacture of salt 50 M 204=t927 M84e which is attnbutable to that portion of ihe lands 
=53 MLJ 377 (FB) Fees received from is not “agneuliural income within the mean 
land used for storing purchases of crops do not mg of the Act The question whether any 
come Within the definition of ‘ agricultural m portion of the income denved from the patnidar 
come” and cannot therefore be exempted from by the zemindar is agricultural or not u cssen 
assessment 31CWN 1047=19270^793 tially a question of fact 1940 ITR 37O Set 

It IS not possible to lay down any general rule alto 1941 Pat 39=1940 P W V 702 Mutation 
that payntents in the nature of M/rtmi or nacara«a fees paid by transferee of occupvney holding 
must be regarded as payments of rent and and the landlord s fees paid ui der S 12 Bengal 
therefore, income The question would depend Tenancy Act are agricultural income exempt 
on the facts and circumstances of each case from income tax 7P 550— g PatLT 439 — 
,fa/anii or RscartfTia may m certain cases be pay 1928 P 468 See alio IC 593=ig2gp 
menl of rent in advance but in other cases it 449 ( 1 " ^ ) ' 9*9 ^ 449 = 9 F « (I B ) Profits 

may well be a lump payment for the transfer of denved from the sale of sugar manufactured 
the leasehold interest The nature of the pa> from sugar cane grown is not agncultural m 
ment whether capital or income cannot be come 53 IC 301 (F B ) Interest on arrears 
decided as a question oflaw but can only be of rent collected by a landlord from agricul 
decided after a full investigation of all the tural tenants under b C7 of the Bengal Tenancy 
facts relating to the settlemenis for which the Act of 18S3 is not agricultural income as 
sums arc payable It must also be ascertamed defined by b 2 (1) (0; of the Income lax Act 
whether the holdings settled are holdings con and is therefore assessable lo income lax Such 
nectrf or unconnected wnih agriculture If interest is neither reni nor revenue derived from 
the^ are connected with agncuUurc the pay- land 194 * ^1 443 = *04O ITR 4C0 
mcntswould be agricultural income loyoPW Sec 2 ( 1 ) (b) In) — ifr4CL\V 247=1917 
N 702 = 1941 Pat 39 Set also 31 C.W N 1047 Mad 745 =(i 937 J 3 M L.J 310 (SB) 

<31927 Cal 793 Nor does nazar paid S 2(l)b(n) MAKXtr — The word • market 
by tenants to zamindar > 94 * P 39 As 10 m the section imp’ies a real cen re of eeonomi 
income received from \MaTTaTtdirt or per exchange The purchase bvjails of aloe leaves 
manent leaseholders tee 1041 Pat 30— forprepanng fibre out of them Ihrou-h privo-ert 
1940 PWN 702 = 1941 P 30 As to in bv crude methods IS merelv an arti ^aJ eo-id 

come from quarries 25 A L.J 816=50 A 98 non having no re'aUon to a mark-i for agrs- 

= i5a7A 703 Ineome derived by letting out mliural produee gp 185 = 123 I Cl 610 = o 

land lor purposes of stocking timber 11 not aen P 44 (S B.> The process * o'! voi t e^^ty tf 4, 

cultural income 86 Id 1028-1925 L. 488 emf rauvt mean one in ordi-^y 
‘ Sclami” or premium when paid for recognition a-semsst cu tjvators pen-ra-'v The ineo-v / 
of a transfer of a holding from one tenant to 
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(c) any income derived from any building owned and occupied by the 
receiver of the rent or revenue of any such land, or occupied by the cultivator, or 
the receiver of rent in kind, of any land with respect to which, or the produce of 
which, any operation mentioned in sub*dauscs (n) and (m) of clause (6) is carried 
on , 

Provided that the building is on or in the immediate vicinity of the land, 
and IS a building which the receiver of the rent or revenue or the cultivator or the 
receiver of the rent-in kind by reason of his connection with the land, requires as a 
dwelling house, or as a store«house, or other out building , 

(2) “ assessee ” means a person by whom Income-tax is payable , 

(3) *' Appellate] Assistant Commissioner ” means a person appointed 
to be an ^[Appellate] Assistant Commissioner of Income-tax under section 5 , 

(4) “ business ” includes any trade, commerce, or manufacture or any 
adventure or concern in the nature of trade, commerce, or manufacture , 

*[ (4^4) “ the Central Board of Revenue ” means the Central Board of 
Revenue constituted under the Central Board of Revenue Act, 1924,] 

(5) *' Commissioner ” means a person appointed to be a Commissioner 
of Income-tax under section 5 , 

*[ (6) “ company ” means a company as defined in the Indian Companies 
Act, 1913, or formed m pursuance of an Act of Parliament or of Rojal Charter 
or Letters Patent, or of an Act of the Legislature of a British possession or of a law 
of an Indian State, and includes any foreign association, whether incorporated or 
not, which the Central Board of Revenue may, by general or special order, declare 
to be a company for the purposes of this Act ,] 

*[ (6^) “ dividend ” includes — 


LEG REF 

* Inserted byS 2 of Act VIl of 1939 

• Inserted by S 4 and Sch of Act IV of 1924 

* Substituted by S 2 of Act XL of 1 940 
♦InsertedbyS 2 of Act Vll of 1939 

NOTES 

cemed only relieves the producer from liability 
to income tax so long as he is a ioTia /de agn 
culturist carrying on that business m the ordi 
nary course of good husbandry hhere cotton 
IS first ginned and then sold in marVet then 
aliough It may be dislinctly advantageous even 
from the mere point of view of transport to do 
so, It cannot be said that ginning is essential in 
order to enable the produce to be fit to be taken 
tomarket 139 I C 316—1932 N 61 Manu 
facture of bins or cigarettes made of tobacco 
wrapped in tendu leases — Tendu plant grossing 
svjdly without human effort — Profits from bust 
ness — Not exempt as agricultural income 1939 
I T R 493 , , , 

Cl ( 1 ) (c) — In order that the in- 
come derived from any building may be held 
to be agricultural income, it is necessary that 
the building must be m the immediate vianity 
of the land and it is a building sshich the rccci 
ver of the rent or resenue or the cultivator 
requires as a dsvclling house or as a storehouse 
or other out building It is not open lo the 
Commissioner to decide in the case of a large 
building of a zamindar for instance sshat 
portion of the building the assessee does in fact 
require as dwelling house by reason of its con- 
nection with the land The word requires in 
S a sub-S I, CL (r) cannot be interpreted as 

• need, The phrase ' by re^n of his connec- 
tion With the Uad ’ has a qualitative and no^ a 


quantitative significance (7P 550 ApprlgP 
t — tiSlC 393“i929 P 449 (Fi) Zamindar 
having a large house to keep up his social posi 
tion— Income of house not assessable— Income 
tax Officer u not competent to |udge of the 
necessity to the zamindar for such big bouse 7 
P 550-9 PLT 43901928 P 468 See also 
158 IC .810-1935 OWN 1143 (Mam 
lenance allowance paid out of estate not agn 
cultural income) 

Sec 2 , Cl ( 2 ) — A registered firm 1$ an 
assessee within the meaning of the Income tax 
Act 26 N L R 75 1930 N 183 

Cl ( 3 ) Assistant Couuissiover — Powers of 
appeal I mited to subject matter of assessment 
6 Pat LT 166=4 P 385 

(4) Business includes manufacture 
52 C 1 = 19250 34=28 OWN 1074 See also 
1941 I TR 244 The negotiation of the sale of 
a large mill is business 47 A 372=23 A L- 
J 65 Seealso 52 M B27 1929 M 595—57 M 
L.J 36 A company which is not registered 
under the Companies Act, although it n 
partnenliip of thirteen unregistered firms com 
posed m turn of individual members, the aggre- 
gate number of whom exceeds twenty, w liable 
to income tax on the profits 32 PLR 335 =* 
* 93 * L* 378 Succession to a trade means the 
taking o\er of a trade and contmumg it as that 
trade It does not include the incorporation of a 
wholesale trade in a retail There is no succes 
Sion when the trade earned on by the pre- 
decessor IS merged in the diflcrent trade of the 
successor 1939 I TR tiB 

(6 A) — Where m accordance With a 
resolution passed at a general meeting of a con^ 
pany its accumulated profits are capitaLscd and 
distributed Ip th^ shareholders in the for™ ®I 
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(а) any distribution by a company of accumulated profits, whether capi- 
talised or not, if such distribution entails the release by the company to its share- 
holders of all or any part of the assets of the company, 

(б) any distribution b> a company of debentures or debenture stock, to the 
extent to which the company possesses accumulated profits, svhethcr capitalised 
or not , 

(c) any distribution made to the shareholders of a company out of accu 
mulated profits of the company on the liquidation of the company 

Provided that only the accumulated profits so distributed which arose during 
the SIX previous >ears of the company preceding the date of liquidation shall be so 
included , and 

(d) any distribution by a compan) on the reduction of its capital to the 
extent to which the company possesses accumulated profits which arose after the 
end of the previous year ending next before the ist day of April, 1933, whether such 
accumulated profits have been capitalised or not 

Provided that * dividend * does not include a distribution m respect of any 
share issued for full cash consideration which is not entitled m the event of liqui- 
dation to participate in the surplus assets when such distribution is made m accord 
ance with sub clause (e) or (rf) 

Explanation — ^Tlic words ‘ accumulated profits,* wherever the) occur in this 
clause, shall not include ‘ capital profit ’] , 

* (6fl) “ firm ” “ partner ” and " partnership ” have the same meanings 
respectively as in the *(Indian Partnership Act, 1932} , ^fprovided that the expres- 
sion * partner ’ includes any person who being a minor has been admitted to the 
benefits of partnership ,] , 

*[ (6C) " income ” includes anything included m ‘ dividend ’ as defined 
in clause (6^) and anything which under Explanation s to sub section (1) of section 7 
IS a profit received in heu of salary for the purposes of that sub section and any 
sum deemed to be profits under tlie second proviso to clause (iii) of sub-section (2) 
of section to and the profits of any business of insurance carried on by a '[mutual 
insurance association] computed m accordance waih Rule 9 in the Schedule , 

(6/)) “Inspecting Assistant Commissioner’* means a person appointed to 
be an Inspecting Assisting Commisnoncr of Income tax under section 5] , 

(7) “ Income-tax Officer ” means a person appointed to be an Income-tax 
Officer under section 5 

(8) “ Magistrate ” means a Presidency Magistrate or a Magistrate of the 
first class, or n Magistrate of the second class specially empowered by ’[the Central 
Government] to try ofTences against this Act 

(g) “ person ’’ includes a Hindu undivided family '[and a local authority] , 

(10) “prescribed** means prescribed b) rules made under this Act, 


LEG REF 

•ImertcdbyS * of Act Wl of igjo 

* The onpnal clause (6 releiicrvJd (6fl) 

by S * of Act \ 11 of igjq 

* Substituted for the wtrds *nd fibres Ind in 
Contract Act 1873 by Act \ 11 of 1019 

* Added b) Act \ 11 of i 93 g 

* Inserted b\ Act ATI of 1039 

* Substituted by Act X\lll of 1941 

* Substituted the Local Cos-emment bv A 
O , 1937 

NOTES 

hoftui unless thed itnbution amounts to a 

• release” of assets b> the company to the 
shareholders, the shareholders cannot claim the 
value ©flhe shares to be a dmdend within the 
meaning of S s (6-Al of the Incoene»ia* Act. 
Thoush she company* profits has-e been taxed 


at the maximum rate a shareholder receiving 
such bonus shares is not entitled to claim a re 
fund of the difTerenee between tae maximum 
rale and what he wrould have paid if the tax 
had been levied according to tl e rate appro* 
pnate to hii income 1941 Mad g*2»»(t94t) 2 
M L.J goo (S B ) 

Sec 2 (6 A) and ( 14 ) — Firm— Partnership 
between 11 ndu coparcener in ind vidual capa 
cit> and himself as mar^ger of the Cimily 
Rot partnenh p in law— No neht to b« regis- 
tered. 1940 Pat Cto->ig}0 1 T R- jfig- 

Sec 2 ( 9 ) — “Hindu undivided famll/*— 
Meanirg— Existence of coparcenary property'— 
If an rtsmiial mgrec eni — Proprm not an- 
cestral nor thrown into common stock- Income 
from — If income of uciividcd fam.fy 40 C.\\ 
3'7 
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(11) “ previous yeai ” means ^[m respect of any separate source of income, 
profits and gams] — 

(a) the twelve months ending on the 31st day of March next preceding the 
year for which the assessment is to be made, or, if the accounts of the assessee have 
been made up to a date within the said twelve months in respect of a year ending 
on any date other than the said 3 r^t day of March, then at the option of the assessee 
the year ending on the day to which his accounts have so been made up 

Provided that where an assessee ha* once been assessed in respect of a 
particular source of income, profits and gams, he shall not in respect of that source 
exercise this option so as to vary the meaning of the expression ‘previous year’ 
as then applicable to him except with the consent of the Income tax Officer and 
upon such conditions as the Income tax Officer may think fit , or] , 

{b) in the case of any person, business or company or class of person, business 
or company, such period as may be determined by the ^[Central Board of Revenue] 
or by such authority as the Board may authorise in this behalf, ^[or 

(c) where a business, profession or vocation has been newly set up in the 
financial year preceding the year for which assessment is to be made, the penod 
from the date of the setting up of the business, profession or vocation to the 3tst 
day of March next following or to the last day of the period determined under 
sub clause (A), or, if the accounts of the assessee are made up to some other date 
than the 31st day of March and the case is not one for which a period has been 
determined by the Central Board of Revenue under sub clause (b), then at the 
option of the assessee, the period from the date of the «etting up of the business, 
profession or vocation to such other date 

Provided that when such other date does not fall between the setting up of 
the business, profession or vocation and the next following 31st day of March, it 
shall be deemed that there 1$ no previous year , and 

when tlie assessee is a partner in a firm, * previous year ’ in respect of his share 
of the income profits and gams of the firm means the previous year as determined 
for the assessment of the income, profits and gams of the firm ,] 

(12) “ principal officer ’ , used with reference to a local authority or a com 
pany or any other public body or *[any] association, means— 

(a) the secretary, treasurer, manager or agent of the authority, company, 
body or association, or 

(i) any person connected with the authority, company, body or association 
upon whom the Income-tax Officer has served a notice of his intention of treating 
hvm as the prwvtvpal offices thereof , 

(13) “ public servant ” has the same meaning as in the Indian Penal Code , 
*[(14) “registered firm” means a firm registered under the provisions 

of section 26A] 


LEG REF 

‘InwtcdbyS 2 of Act VII of 1939 

* Substituted by Act VII of 1939 

* Subst luted for Board of Inland Revenue ’ 
b) Act I\ of 1921 

* The word or and sub-clause (c) added 
by S 2 of Act VII of 1939 

* Inserted b> S 2 of Act XI of 1924 

* Substituted by S 2 of Act XXI of 1930 

NOTES 

Cl ( 11 )— i'rryl 223^96 IC 368-1926 
L 421 Co B 679=38 Bom L R 450=19366 
^25 It does not rest with the assessee tosay 
when hecould write off a bad debt It inu«t Iw 
written ofTwithin a reasonable t me Where a 
debt was twelve yean old and the debtor had 
been a ljudged an insoKent fve yean previously 
“n 1 the asses.ee sought to have the tame taken 
in mcco ni after the e*p ry of that long penod, 
that lie old debt which 1 ad become by 


that time irrecoverable could not be so taken 
into account The Commissioner has not got 
an arbitrary discretion to say that a had debt 
should be wntten off m a particular year he or 
the Assistant Commits oner has to hear the 
esndence in each particular case It is for the 
assessee in each case to establ sh by evidence 
that a debt became irrecoverable during the 
year in wh ch the income profits or gams are to 
be ascertained the same being a quesuon offset 
54 B 430 32BomLR 309 1930 B 201 
Sec 2 Cl ( 12 ) pRwaPAL OFFicER-OrnciAL 
LiguTDATOR OP Company — The Official L qui 
daior of a company can be treated as its pnn 
c pal ofT cer and if he 11 manag ng the business of 
the company he comes within the defirut on ol 
pnncipal officer under S 2 (12) 1934 ^^ 

#21 = 1934 A 17o«5GA 685 

Cl ( 14 ) —Sale of whole concern shown as 
at a profit — Profit not taxable in all 5“" 
■^102 IC 17=1927 PC 76 (PC) 
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(15) “total jncome” means total amount of income, profits and gams 
^[referred to m sub section (i) of section 4] computed in the manner laid do\\n in 
*[this Act], and 

*[“ total world income” includes all income, profits and gams wherever 
accruing or arising except income to whicli, under the provisions of sub-section (3) 
of section 4, this Act docs not apply , and] 

(16) “ unregistered firm ” means a firm which is not a registered firm 

CHAPTER I 

CiiAROE OF Income-tax 

3 Where any ^[Act of the Central Legislature] enacts that income-tax shill 

Chi.ffie of mcomc ‘I* ^ * 

* * *] tax at that rate or those rates shall 


LEG REF 

* Subsututed for “ from all sources to which 
this Act applies” by S a of Act VII of 1539 

* Subsututed for '* section t6 ” b> Act VII of 

1939 .. 

* Added by S a of Act Vll of 1939 

^Subsututed for "Act of the Indian Legis- 
lature ” by A O 1937 

* The words " applicable to the total income 
ofanassesscc’ omitted by S 3of Act VII of 1939 

NOTES 

cannot be said that it is implied that a com 
plete instrument only is intended to be valid 
for registration under S a, that >$ an instru- 
ment which does not require supplementing by 
other evidence, but contains in itself the com- 
plete agreement constituting the partnership 
and by lUelf solely operates to create the 
partnenhip It is not impossible that a firm 
should be constituted under an agreement, 
although the agreement has not been executed 
by all the partners 58 C I005«i03i C 
68a (SO) It IS essential that an application 
for registration should be signed by at least 
one of the partners of the firm An applica 
tion made in that behalf by an agent of the 
partners >vould not comply with the statutory 
rules prescribing the manner in which regisira 
tion IS to be eiTecied and the registration by 
the Iacomf~tar Officer of such an application 
would be ul/ra iirrs and s'Oid 1933 R 339^ 
II R 380 JMJ, (0 that the Incometax 
Officer has power under the law to refuse an 
application for registration made in the pre- 
scribed manner with partnership deed pnor to 
assessment (si that the Uwgwes the Income- 
tax Officer power to call for csadence of dis- 
solution of the joini farnil) for ihe purpose of 
registration under S 3 (la) oier and abo\c the 
doeumentarj evidence adduced by the partner- 
ship deed 34 C.\S N 363*1030 C- 449 As 
to the competence of Income-tax authoniies 
to refuse to register Of recognize a firm rr* 1930 
S 30! cZm 34 Bom I-H 100—19330 116 
Afirmorpartnershipwhich cuTinoi be recogniz- 
ed as such b> S 339 Contract Act, can be 
defined to be registered as a firm’ under this 
Act 137 I C. 003-34 Bom L.R icio>3in33 
B 116 The certificate to be pven m the 
form prescribed in the Income-tax Rules n not 
that the profits will be dinded or credited 
within tome fixed penod Thus, where a 
certificate ts given m pood faith and the per- 
sons conttiiute a firm and intend to divide the 


assets whenever it may be necessary or con- 
venient for them to do so, that firm is entitled 
to be regutered I3i IC 38*1930 N 6 Sft 
aUo 139 I C 497= 1933 C 409 (S B ) 

Sec 2 (15) Partner drawing money in 
COURSE OP Business— If Proftts — Where a 
partner draws money m the course of business, 
that will be taken into consideration at the end 
of the year, and, if there are any ovcrdrawings 
by one partner they will be debited to the 
account of that partner or set-off against his 
profits and because a partner draws some 
moneys during the year ofaecount it cannot be 
said at once that repres-nts his share of the 
profiu 31 LW 315 '930 M (SB) 

‘ Total income’ — If includes unrealisM decree 
1935 ALT 374-1935 A 378 StteUoG2 
IC 394. 63 MLJ 124-59 lA 9 o6(PC), 
48 B 503 

Sec 3— Income signifies what comes in 
The dntire income of land is ‘ income within 
S3 6a I C 394 Ste also 59 I A 9o6*«5g 
C 1343—63 ML r «24 (PC) S 3 do« not 
limit Chap III oftheAct i«4irWN 46 
— ILR (1937)2 Cal 36 

Scheme op taxation — The scheme of taxa- 
tion under the Income tax Act, 1922, is a 
definite departure from the system prevailing 
under the previous Income tax Act of tptS By 
S 3 of Ihe Act of 1923, the tax to be charged 
for any year u in respect of income of the 
previous year The intention of S 3 u not to 
treat the income of the previous year merely as 
a measure of the unascertained income of the 
year of assessment but to tax the aisessec m 
the year of assessment upon the income reecvi 
cd by him in the previous year 61 1 A 1— 5C 
\ i=66ML.J iS7{PC.) The total income 
for the purpose of S 16 mean* the loiaJ 
amount of income profiu or gains from all 
sources indoding (1) certain receipts on wrhich 
an ao-ssec is exempt from pavmg income lax 
and (3) the amount of tax deducted at the 
source by companies when paying dividends 
a6 Bom L.R 366=48 B 504 When the Act 
by S 3 subject to charge ‘ all ineome” of an 
individual H 11 what reaches the ind viduil as 
income which it 11 intended to charge Wh-re 
Iherefore, a decree of the Court charges the 
assetsee s w hole resources with a ipecihe pay-m-nt 
to hu step-mother it to that extent civeru 
his income fiom him, and d recti ii to bu 
«tep-mother, to that eT*ent what be receiver 
for her it not h-s income Ii 11 not a case of 
the application by the assenee of pan of fcii 
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be charged for that year m accordance with, and subject to the provisions of, this 
Act in respect of *[the total income] of the previous year of e\ery *[indivjdual, 
Hindu undivided family '[company and local authority, and of every firm and other 


LEG REF 

* These words substituted for “ all mcome, 
profits and gams ” by Act VII of iq^q 

* Substituted for the words “ individual 
company firm and Hindu undivided family ” 
with effect from ist Apnl, 1933 by Ss 3 and 1 1 
of Act XI of 1924 

* These svords substituted for “ company, firm 
and other association of indiwduals *’ by S 3 
of Act VII of 1939 

NOTES 

income in a particular way , it is rather the 
allocation of a sum out of his revenue before it 
becomes income in hu hands (1901 A C 26, 
Expl) 1933 PC 145=60 lA 196=60 C 
1029—65 MLJ 285 (PC) In the case of 
assessment of a Hindu undiinded family the 
whole of the income of the family is liable to 
assessment and sums paid to the widow of a 
deceased coparcener by way of maintenance 
under a decree of Court cannot be deducted 
from the assessable income The decree for 
maintenance does not amount to a severance or 
take the wdow out of the family, and does not 
in anysvay alter the character of the sum which 
the widow receives as maintenance as a widow 
m the joint family though the amount is fixed 
by the decree She gets 11 m her capacity 
ulumately as a member of the family and the 
amount paid to her is a share of the ii\|Come 
going to one of the members of the family I L 
R (j937)Bam 827=39 BomLR 007=19376 
479 An allowance received bv the Lord Bishop 
of Lucknow as such from the Colonial Bishopric 
Fund m England is an income within the 
meamng ofS 3 54 A 223-1932 A 151 

The tax IS charged on profits “accruing arising 
or received” in British India It is immaterial 
if the work was done and money spent abroad 
to cam it So, a non resident company asses 
sed under S 42 m respect of a business in 
which the manufacture of a commodity takes 
place in a foreign country and the sale thereof 
takes place in British India is not entitled in 
computing the profits and gams of such bust 
ness, to make a deduction representing the 
proportion of profits earned by manufacture in 
the country of origin 59 C 1226 = 36 CWN 
563=19320 626 Stiaho 67 lA 207=1935 

PC 143=69 MLJ igo (PC) Inthe 
case of a business of buying »n o"® place 
animals for human consumption and selling 
them in another place, the profit would arise 
only at the place of sale that the profit made 
by the assessee could only be calculated on 
what the goats and sheep actually cost the 
issessce and the amount at ivhich they were 
actually sold in Colombo and the f gures in 
the invoices whether inflated or not, would not 
matter 19} 1 C. 76=»i04O ITR 619=1941 
Mad 229=(ign) i MLJ 99 Rate of 
income tax on salanes is on estimated income 
forbear of payment iR 335=1924 R 30 
Liability of mutation naiarana to income-tax 

^cWn 960-89 ic 997=1925 C 929 
(iB) Income to be taxable, must come in 


from outside and not from within 1923 M 
604=47 M I (F B ) “Uttarayam” being a 
voluntary payment made by tenants at a parti- 
cular season of the year for a particular 
purpose, IS not exempt from assessment 
25CWN 8o=6iIC ii 2=32CLJ 433 A 
capitalist IS not entitled to interest on the 
money invested for arriving at the net profits 
of a venture 14 I C 628—5 BurLT 15 
Money raised by borrotving and remitted to 
another branch of the firm — Borroived money 
paid out of mixed funds — Payment liable to 
taxation 1032 M 573—63 MLJ 227 (SB) 
A body of individuals svho have agreed to 
fake in auction, work and share the profits 
from four toddy shops can be taxed under S 3 
of the Act on the combined profits of the four 
shops 1927 M 1052=53 MLJ 7«9 (SB) 
The fact that m S 3 the legislature drew a 
distinction betiveen a company and a frm or 
ether essenattm of indioiduals clearly shows that 
the provisions of the Act do not prevent an 
association formed for the purpose of doing 
business from being made liable to income 
tax on the profits, even if it has not been 
registered in accordance ^Vlth the law reUtinf 
to the incorporation of companies Set 
also notes under S 2, Cl (4) Aisoeiafion 
incorporated under S 26 Companies Act— 
Ijability to assessment— Non applicability of 
S 48 to such an assoaation — If relevant eon 
sideration 1936 ALJ 1085=1936 A 764 
Selling association of a number of ice fi^» 
if a separate firm Set 13 OL J 381=92 IC 
357=1926 O »9i Fund claiming exemption 
— ^Essence is mutuality and aim must be not to 
make profit 1927 M 1078=53 MLJ 881 
(F B ) The sum of monej allocated hy a tifi 
Jnsuramt Company for dislnbiitton amengrl Po^^^? 
holders must be considered to be a portion of 
the profits of the company and as such assess- 
able to income-tax and not an expenditure 
incurred solely for earning the profits within the 
meaning of S 10(a) (ix) Vet Bhide J — The 
“profits of a business * mean the nett proceeds 
of the concern after deducting the necessaiy 
outgoings Without whidi those proceeds could 
not be earned and the nett proceeds must be 
taken to be the basis for the assessment of 
income tax irrespectively of their subsequent 
application or allocation 132 IC 861 = 193* 

L 739 As between preference and ordinary shaft 
holders, the former are not entitled to have 
their preference dividends paid free of income- 
tax in the absence of express words to that 
effect m the contract regulating the rights of 
the parties 42 B 579—41 I C g68=i9 Bom 
L R 665 An Income tax Officer of a Dutr»ot 
in British India has no power to levy income 
tax on a resident of Native State, unless there is 
proof that the profits earned by the assessee in 
a Native State arose or were received in Bntish 
India 27 BomLR. 1507 For assessment of 
income of Hindu joint jamilj see notes under 

Ss 4 to 6, injrd Undersaluation ofopeningand 

dosing stocks of previous year — Mode of ascer- 
taining profits fre 30 BomLR 1160 




S 3 ] The IND1A^ Jncome-tax Act (XI of 1922 ). 2905 

assodation of persons or the partners of the firm or members of the association 
individually]] 


NOTES 

Joivr Hintju Family — No partnership can 
legally be constituted between a firm and an 
association of a loint Hindu family 1913 A 
LJ 554=1935 A 523 joint Hindu family 
comerted into registered firm — Rate of assess, 
ment 4qA 611 = 102 IC 180=1927 A 397 
As to liability of joint Hindu family and as to 
the effect of partition arrangement, let 49 M 
853=1026 M 949 = 5 * MLJ 123 The in. 
come denved from an ancestral impartible 
estate by the holder thereof for the time being 
IS in no respect different from the income 
denved from the personal exertions of the 
holder or his other self acquisitions Though 
he is a member of a joint Hindu family, the 
income received by him as holder of the impar* 
tible estate is m no sense received by him as a 
member of a Hindu undivided family In res. 
pect of such income, the holder must be asses 
sed as an individual under S 5 of the Act and 
not as the representative of a Hindu undivided 
family 45 LW S 73 -(» 937 ) 1 ML I 707 
«IL.R fiq 37 ) Mad 797-1937 Mad 515 
(T B ) Joint family consisting of father and son 
—Death of father in 1038 leaving widow— Son 
and widow (stepmother) sole surviving members 
—Mode of assessment— Hindu 3 Vomen's Rights 
to Property Act S 1 (i)— Effect of HetJ 
whether or not the effect of S 3 (») of the 
Hindu Women’s Rights to Property Act was to 
maVe the itepmpther a coparcener in the full 
sense of the word, It was clear that she obtained 
an interest in the joint family property and as 
she was a member of the joint family the income 
of the property must be regarded as the income 
of a joint family composed of the assesiee and his 
vtep-mother The assessment should therefore 
be made on the assessee and his step-mother as 
a Hindu undivided family 52 L W 805=1040 
MWN 1221 = 1040 ITR S 45 =t 94 o Mad 
942 = (i04O> 2 M L.J 834 fFB) 

‘FritM* — Meayiyo or — A firm for the pur* 
poses of the Income tax Act is a collective term 
for a number of persons who enter into part, 
nership with one another 1935 L 100 

‘ Other Assouatioy op TfrenvrouAts” — ^The 
expression “association of individuals ’ in S 3 
of the Income.tax Act docs not include an as 
sociation of companies “Individual ’ must 
mean a human being and therefore an assoaa. 
tion of individuals must be an association of 
human beings only The Ahmedabad Mill 
owners* Assiiciation consisting of 61 memben 60 
of whom are limited companies and one an 
individual person cannot be treated as an av 
soaationof individuals for purposes of S soft be 
Income tax Act I L.R (1039) Bom 451 fs)= 
1010 ITR 369=41 BoruL-R t^O Bom. 

R B iC^Le 1041 Sind 71 = 1040 ITR 114 The 
words “other assooation of individuals” in S 3 
of the Income-tax Act must be construed ac- 
cording to the tjusim grami rule with reference 
to the word ‘ firm ' preceding it and the> do not 
cox-er ll e members of a fc>rmetl> und vsded 
3fiujlt>.4r« family a.'lcr a prehtunary d e cree for 
paititioa has been made. I L.R. (i 937 ) 2 CiL 
CCM-3M 


358—1937 Cal 583 The words “association of 
individuaii ’ m S 3 of the Income-tax Act have 
to be construed in their plain ordinary meaning 
and cannot be read tjusdem ^mcnrwiih the word 
immediately preceding it, mz , firm The only 
limit to be imposed is that the association must 
be one which produces income, profits or gams 
An association of two or more penons for the 
acquisition of property which is to be managed 
for the purpose of producing income, profits or 
gains falls within the words "other association 
of individuals” m S 3 of the Act , and under 
S 9 of the Act, the assocaation is the owner of 
the property, and is such as assessable The 
fact that one of the assessees during the year of 
assessment 11 a minor does not affect the ques- 
tion of the liability to assessment All of them 
can be nghtly assessed as owners under S 9 (1) 
ILR (1937) Com 830=39 BomL-R 910 
Association of individuals— Hindu widows wives 
of brothers carrying on business but not as re- 
gistered firm — Widows earning income from 
deposut m joint names — Assessment as asso- 
ciation of persons Is juslified t942 lTR O4 
The expression 'as.sociation of individuals” in 
S 3 includes cases of all trustees and does net 
exclude cases where the beneficiary is not a 
living penon and as such the income of a news 
paper and press run by trustees m the bands of 
the trustees, is liable to be assessed 16 L 829 
-»935 L 5 “o) = «9»o ITR 501 (FB) Sit 
eIfet93oLah 929 //r/d, (i) that a Bankwhieh 
can be describe as an “association of indivi- 
duals within the meaning of S 3 could be as- 
sessed to income tax as such , (2) that the words 
"other asiociation of individuals’* in S 3 would 
apply to a corporate body which for the most 
part IS composed of Co-operative Societies and 
would embrace an auociabon of corporate 
bodies (3) where the susessee bank carries on a 
banking husineu with non members it cannot 
maintain ill claim to be a mutual benefit society 
I L.R (1940) Mad 627=190 I C. 388= 
1940ITR 269— 1940 Mad 6ia = (i94o) 2 M 
LJ 1 60 (FBI Where a partnership union 
purports to consist of two firms and one Hindu 
undivided family and the shares of the memben 
of the firm are not mentioned in the deed of 
partnenhip and the pamership 11 undoubtedly 
a trading concern it cannot fall within the 
definition of the word ‘firm’ as gixm in the In- 
come lax Act. It 11 more appropriate to regard 
It as ‘other assooauon of indiYduali* 1936 
L. 548 ■S'reefra 193C L. 817 A body of trus- 
tees comes within the meaning of “other atsoaa- 
non of indixiduali” as used m S 3 and e's**. 
where m the Act and can be grouped as a c-jf 
for the purposes of laxauon. 1930 L. 929. In 
cases of trust not co v e r e d by Si. 40 to 43 of the 
Act, the person liable to assessment u neither 
the trustee nor the beneficiary as rjeh, bit th* 
perscei in actual receipt aid coatreJ cf the 
vsroene wtach it is sought to reach If the 
beneficiary receavci the mcome et promts, he » 
liable to be assess^ , if the trji*rc recei v es 
cootmb them, be a pimarUy so LahJe 
(lliliwv -yiver, {1521) I A-CX^ Re£) Bbi 
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the trustees of Curnmbhoy Ebrahim Baronciw, 
having been created a corporation Mir p 
their Act constituted an “indiv idual ’ vwthm the 
meaning of S 3 and a taxable unit and as a 
matter of convenience may be assessed to in* 
come and super tax 33 BomLR 1549 The 
term “association of individuals” in S 3 has 
no technical meaning It merely means a group 
sv hen the properties of a number of indiv iduals 
are put together and one business is earned on 
with the combined resources (for instance by a 
guardian on behalf of several minors having 
distinct and specified shares in the properties) 
it is open to the Income tax Officer to regard 
It as one business carried on by an association 
of individuals within the meaning of S 3 
make a single assessment on the guardian as 
representing that as'O lation He is rot bound 
to assess each minor separately It ma> be 
different of course if no business is earned on 
and the trustee or guardian is merely in receipt 
of the income on behalf of the bencficiancs or 
minors 55 M 891=6^ MLJ 600 (PB) 
The words ‘association of mdividuls m S 3 of 
the Income tax Act must be construed with 
reference not merely to the word ‘ firm im» 
mediately preceding them, but with reference to 
the other associations of individuals, namely, a 
Hindu undivided family and company which 
appear m the section An association of mdivi 
duals resembing a Hindu undivided family » 
an auociation of mdividuaU contemplated by 
sec 3 of the Income-tax Act The question 
whether certain persons form nn as«ociati<m 
individuals under sec 3 is a Question which 
must depend upon the particular facts and 
circumstances or each case «94* Sind 71™ 

1940 ITR 114 Where several persons jom 

togctl er and remain joined together for the 
purpose of buying, holding or owning ana 
using property in order to make ga n by it, they 
become and are an association of individuals 
Within the meaning of see 3 of the Act 63 C 
530-=4O C N 476 It »» the ml nlion ol 
the legislature that the expression s'otber « 
sociation of individuals’ m sec 3 should w 
ttusdem teneris with the word immediately 
preceding, 1 « , the word firm Thus, before 
there can be an association of individuals vvilhm 
the meaning of the section it most first be 
shown that the association has at least some «>l 
the attributes of a firm or partnership, though 
not in the strictly legal sense of the term 
Accordingly the mere appointment bv a body 
of co-owners of a common collecting agent will 
not convert such body of co owners into an 
‘association of individuals wilhm the meaning 
oflhe section 1109=1936 A 817 

Fund registered as company— Capital consutmg 
of recurring subscnptions — ' Guaranteed snte 
rest ther-on, if taxable as profits — Subscrip- 
tions ifborrowed capital 1933M 347=’64 

ML. I 260 (F B >, cited under sec 10 tn/ia 

•COUPVVy’ CoUPA-SY is UquIDATlOS A 

company which has gone into liquidation is 
a • company” within the meaning of sec 3 and 
ihe Official Liquidators can be assessed as 
representing the company 1934 A L.J 221 = 
1934 A 170 S<t alio ^otes under S 2 (12) 


Secs. 2 and 4 Company — Foreign income — 
tJAnittTY TO Assessment —In the case of a non- 
resident, income which neither accrues nor 
anscs nor is received within British India may 
be liable to tax under the combined operation 
of secs 3 4 and 42 Profits made b> an insurance 
compan outside British India on premiums of 
participating policies collected and sent by its 
branches in India by investment outside India 
are profits or gams whicli arc liable to tax in 
India 57 B 519 = 35 BomLR 896=1933 ^ 
4'»7 The asscssec, a resident of British India 
owned a saw mill in Burma, which in the account 
year commencing from April, 1936, resulted m 
a loss, and the income of the asscssec consisted 
solely of interest received from investments For 
purposes of assessment to income tax, the asscssec 
sought to set off the loss sustained m the saw 
mill in Burma against the profits derived from 
the innvesiments The Income tax authorities 
held that as Burma ceased to be part of British 
India from ist April 1937, the lost sustained in 
Burma which was thus outside Bntish India 
could not be set off against the profip from the 
investments Htld, that when the asscssec w orbed 
the saw mill Burma was part of British India 
and reading secs 3 and 4 together — the sections 
should be so read the loss must be deemed to have 
been SI stained in British India and therefw 
the set off claimed ought to be allowed ILK 
(1939) Mad 3C8-49L\\ 21-1939 Mad 77“ 
('939) I MLJ 31 (FB) 

Secs 3 and 4 (3 vn) — ‘Income* — Suit by 
widow for possession of movable and immovable 
properties left by her husband— Decree in favour 
of widow awarding certain movable properties 
and also damages 'or wrongful detention ot 
movables — Receipt of sums towards damagM 
not taxable 19 Pat 86 — 1939 Pat 662 (SB) 
Secs 3, 6 and 9 — Held (1) that a differenw 
must be made between a private wakf created, 
if not primarily, at least in part, for the mam 
Icnance of the settlor s family and a wakf 
created for charitable or religious purposes 
falling within the exception in sec 4 (3) (*) 
t'le Income tax Act, (a) that so far as the 
might operate as a wakf for charitable and 
religious purposes to that extent immunity from 
taxation could be claimed but so far as the 
wakf operated for the maintenance of the settlor s 
family, or other quasi secular purposes to that 
extent the income was liable to taxation (3) 
that in the case a private wakf the estate U 
vested in the beneficiaries {4) that for purposes 
of secs 6 and 9 of the Income tax Act the 
trustees could not be regarded as the owners of 
the income (5) that the income in this case vra' 
bound up With the beneficiaries and should be 
taxed in their hands iqjo ITR 501 See clso 
ILR ('939) Bom 284—41 BomLR 232 = 
1939 Bom iQj The assessees tsvo brothers 
became entitled as residuary legatees under the 
Will of iheir grandfather to certain house pro- 
p riies m Bombay in the year 1929 They got 
pissession of the properties and manat'cd it a* 
joint owners and derived profit therefrom 
Held, that as soon as the> elected to retain 
the properties and manage them as a joint 
venture produang income, they became an 
association of individuals within the meaning 
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^ gams from whatever source derived tvhich — 
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‘Sub-Ss (l) and (2) were substituted b> 
S 4 of Act VII of 1939 

NOTES 

of sec 3 of the Income tax Act, and they wet* 
properly liable to be assessed as the owners of 
the properties under S 9 137 IC 447^:40 

Bom L,R 455=1933 Bom 353 i‘rr o/ia 1941 
Sind 71 

Secs 3 and 9 — The income of an imparti- 
ble estate to which the assessce has succeeded by 
the rule of primogeniture pre\ ailing m Hindu 
Mitakshara family is not chargeable to income- 
tax in his hands as (hat of an individual The 
owner of the property for the purposes of sec 9 
of the Income tax Act is the Hindu undivided 
family and not its incumbent for the time being 
ILR (1939) Lah 520=1940 Lah 113=1939 
ITR 427 

Secs 3 and 14 (1) Claim to EXcumoN 
FROM TAX — Onus of proof— The burden 1$ no 
doubt on the revenue authorities to show that 
income which is sought to be taxed u income 
which ts rendered liable to tax by the statute, 
but the onus of showing that a particular class 
of income is exempted from taxation lies on the 
assessce In a case where the revenue authon* 
ties have discharged the onus which lay on them 
by showing that the assessce u in receipt 01 
income, tee 3 of the Act renders that liable to 
taxation, it is for the assessce then to prove that 
the income which he IS in receipt of is exempted 
from taxation by the Act For the purposes of 
sec 14 (0 of the Act, what the assessce has 
shown IS (i) that he is a member of a Hindu 
undivided family, and (2) that he receives the 
'income in question as a member of the family 

14 P 785=1935 P 

Secs 4 and 6 Income uablf to ac taxed 
—The two terms "ariiin^ ’ and “armiinj ' denote 
the same idea or ideas very similar, and the 
difference only lies in this that one ts more 
appropriate than the other when applied to 
particular cases to L G57=i9'’9 L 609 
(FB) See also 1 14 IC 396=1929 R i 
(FB) TTie words ' acerviog or mtwig" merely 
refer to the connexion between the income and 
the country in question and lhe> do not explain 
wha IS or IS not m ome 1935 A LJ 374 = «935 
A 378 The words “accruing oransmg* in 
sec 4 (1) of the Income-tax Act extend the scope 
of the Act to income v»hich ma) not be received 
in British India and if monets are earned b) 
carrying on a bjsmesi b> exerening a profession 
tn tlri(i<h India, liability to tax cannot be 
avoided by arranging ihst the moneys are to be 
paid outside India The auestion (0 be deter- 
mined is the place vihcTC the profits accrue or 
arise, and roi the place where the bu«mess in 
which the profits are earned is earned on or 
where the assrssee miies. 37B-DmL.R 753= 
•*535 R 4*3 that in the ease of Govtto 

mem of India Promiwory Loan Spies Tryiavahle 
at Calcutia.the interest received bv tl r asses<ee 
atHydeahad fDeccanW as haVe to be assessed 

10 incoma tax and super tax Mearj-gorerprrs- 


aion “accruing or arising in sec 4 (1) of the 
Income-tax Act discussed 32 Bom L R 671 
See also to L 657=1929 L 609, 1941 

ITR 3^ (t940 t ML I 262, 1941 

ITR 6ro , (1940) 2 MLJ 110 It is 

not just and equitable to treat the unrealised 
inieFCSt, although formally credited to the kasar 
khata, as income, profits or gams derived ac- 
cruing Of arising or received, for purposes of 
the Income tax Act The test to be applied is 
whether any profits in the shape of interest 
have become due to the creditor (assessce) m 
such a manner as to be immediately available 
10 him in the account year so as to be capa- 
ble of being received by him at his choice and 
pleasure If the interest money has become 
due to the assessce in the manner and in the 
sense that it was so completely under his control 
that, he by an act ofhis will, could receive it in 
cosh Without greater trouble than is involved 
m cashing a cheque, then only it could be 
called ‘ income’ such as would he liable to pay- 
ment of tax otherwise not 25 NLR 35= 

1929 N 50 fFB) The words ‘accruing and 

“ansing’*inS 4 (2) denote the same idea and 
are used in contradistinction to the werJ 
“receive” and indicate a right to receive 
Income cannot be said to have accrued or 
arisen m a particular country merely by reason 
of the fact that it is earned in that country 
It accrues or arises in the country where there 
tsa right to demand payment of it orwhere it 
IS in fact paid Where an assessce receives in 
(he United Kingdom payments of pennon 
granted by the Madras Government under the 
Qvil Service Regulations of the Government of 
India, such payments, when not brought into 
British India are not income accruing or arwing 
in British India Within ihe meamng of S 4 (1) 
38PLR 911 = 19361.713 y« fl/is 37 Bom 
LR 753 1935 B 423 All income from 

‘business' arising or rrcencd or deemed so to 
arise or be received in Rrilish India is taxable 
under the Act 52 C 1 1025 C 3} Seeatso 

6Pl-JCa aPLT i03=.GoIC 357 The 
ordinary presumption 11 that money remitted to 
the headquarters of a firm in British India from 
a branch situated in a foreign country is pre- 
sumed to be profit and not capital unje« the 
asseMee proved the contrary (1926 VI 7G7 and 

1930 M 440 Rel on ) 1936 L. 83*1 See also 

37 BomLR 7^3 1935 B 423 Interest on 

foreign investments — Reinvestment abroad— In- 
terest taVen into account in deiermining amourvt 
of profits aiailable for distnbution as dividend 
not to be d'e-ned to be received in British India 
40 ponv I R o8o'-nyj8 Bom ano Revetiu- 
Iree villages situated in hiaami territory — 
Rent realired frem tenants of Ineome from 
rents brought into IWar is taiab’e 107 I C. 
CGi.«i9 8h 14C The pro'‘ts or fains of a 
buuiiets are generally speaking the di'^rrence 
between O e reeeip s and the expenses laeurred 
in cxrrsng ihrm. 21 N 1_JL 175. Tb^e jxofrs 
or paim ani ~g to the asseisee from t*-" Irjs --g 
aa ofthers’se'gired prof^Tty aredeemnd lohav* 

anst'S on the date v»S<-n the sal' » tonCrtned 
IVo^ts cx."iot be ia.d to have accrued wheq 
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the trustees of Curnmbhoy Ebrahirn Baronet^, 
having been created a corporation sole ^ 
their Act constituted an ‘ individual within the 
meaning of S 3 and a ta-cable unit and as a 
matter of convenience may be assessed 
come and super tax 33 BomLR 1549 
term ‘ association of individuals m S 3 has 
no technical meaning It merely means a group 
when the properties of a number of indi\ iduals 
are put together and one business is carried on 
with the combined resources (for instance by a 
guardian on behalf of several minors having 
distinct and specified shares in the properties) 

It IS open to the Income tax Officer to regard 
it as one business carried on by an association 
of individuals within the meaning of S 3 and 
make a single assessment on the guardian as 
representing that as o lation He is rot bound 
to assess each minor separately It may be 
different of course if no business is earned on 
and the trustee or guardian is merely m receipt 
of the income on behalf of the beneficianes or 
minors 53 M 891-63 MLJ 600 (FB) 
The words ‘associat on of individuls in S 3 of 
the Income tax Act must be construed w th 
reference not merely to the word firm im 
mediately preceding thcmi but with reference to 
the other associations of individuals, namely, a 
!^ndu undivided family and company which 
appear m the section An association of mdm 
duals resembing a Hindu undivided •*'**>T u** 
an association of individuals contemplated by 
sec 3 of the Income tax Act The question 
whether certain persons form an association oi 
individuals under sec 3 is a ouestion which 
must depend upon the part cular wets aim 
circumstances of each case t94* Smd 71 

1940 I TR 114 Where several persons jom 

togetl er and remain joined together for e 
purpose of buymg holding or owning a 
using property in order to make gain by it, they 
become and are an association of individuals 
within the meaning of sec 30! the Act 03 
538-=40 C \S N 476 

the legislature that the expression sother » 
socialion of individuals m sec 3 sh^d be 
fjjsdem gtmii with the word ‘m™«J.ately 
precedml i e . the word firm Thus before 
there can be an association of individuals wtinn 
the meaning of the sect on it must first be 
shown that die association has at least some 
the attributes of a firm or partnership though 
not in the stricUy legal sense of the ICTm 
Accordingly the mere appomtmenr by a b^y 
of co-owners of a common collecting agent wiH 
not convert sudi body of co owners into an 
aswasuon ot ind.v.daal. w.ih.a Iha nrarans 
otihasrei.oii 1936 ALJ 1 , 09- 1936 A 817 
Fund rceutcrcd as company— Capital consistmil 
or tccomoB .obscnpuoo,- Guaranteed »lc 
rest ther-on if taxable as profits— SubserjH 

tions if borrowed capital 5«jg33M 347=’fi4 

M LI sGo (F B ) cited under sec lo w/m 
‘Compxvy’ — Company is uquiDATiox — A 
company which has gone into liquidation is 
a«rompany widun the meaning of sec 3 and 
ihe Official Liquidator* can be assessed a* 
represenung the '534 A L J 331 = 

,934 A 170 Stt cls 9 Note* under S s (la) 


Secs 3 and 4 Company— Foreign income— 
LtAeittrv TO assessment —In the case of a non- 
resident, income which neither accrues nor 
arises nor is received within British India may 
be liable to tax under the combined operation 
of secs 3 4 and 43 Profits made by an insurance 
compan outside British India on premiums of 
participating policies collected and sent W 
branches in India by investment outside India 
are profits or gains which are liable to tax in 
India 57 B 519=35 BomLR 896=1933® 
427 The assessce, a resident of British India 
owned a saw mill in Burma, tvhtch in the account 
year commencing from April 1936 resulted in 
a loss and the income of the assessce consisted 
solely of interest received from investments For 
purposes of assessment to income tax the assessce 
sought to set off the loss sustained m the saiv 
null m Burma against the profits derived from 
the inmestments The Income tax authorities 
held that as Burma ceased to be part of Bri tish 
India from 1st April 1937 the loss sustained m 
Burma which was thus outside British India 
could not be set off against the profifs from the 
investments Hild that when the assessec sv orked 
the saw mill Burma was part of British India 
and reading secs 3 and 4 together — the sechofls 
should be $0 read the loss must be deemed to have 
been $» stained in British India and thtfef^ 
the set off claimed ought to be allowed ILK 
(»939) Mad 368 49 L W ai-igsgMad 77"* 
(>939) I MLJ 31 (FB) „ . s„, 

Secs 3 ana 4 (3 vn)— Income — Suit^ 
widow for possession of movable and immovaoie 
properties left by her husband — Decree in f®'®" 
of widow awarding certain movable propertie 
and also damages fiir wrongful detent on 0 
movables — Receipt of sums towards dam^es 
not taxable 19 Pat 86=1939 Pat 662(60} 
Secs 3,6 and 9— WrW (i) that a difference 
must be made between a private wakf created 
if not primarily at least m part for the 
tenance of the settlor s family and a waki 
created for charitable or rehg ous purposes 
falling within the except on m sec 4 (3) (>) 
the Income tax Act (2) that so far as the waU 
might operate as a wakf for charitable and 
rel gious purposes to that extent immunity 
taxation could be claimed but so far as the 
wakf operated for the maintenance of the settlor s 
family or other quasi secular purposes to that 
extent the income was liable to taxation (3) 
that in the case a private wakf the estate w 
sested in the beneficiaries (4) that for purposes 
of secs 6 and 9 of the Income tax Act the 
trustees could not be regarded as the owners ol 
the mcome {5) that the income in this 
bound up with the beneficiaries and should M 
taxed m their hands ig^o I T R 501 Sre olso 
ILR (1939) Bom 284—41 BomLR ^3* — 
1039 Bom iQj The assessees two brother 
became ent tied as residuary legatees under the 
will of their grandFather to certain house pro 
p rues in Bombay in the year 1929 
possess on of the properties and managed it » 
joint owners and derived profit therefroni 
field that as soon as they elected to retain 
the properties and manage them as a joint 
venture produang income, they became an 
auociation of individuals within the meaning 
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4 *r (0 Subject to the pro«»ior« of ehi' Act, thetotil income ofan> previous 
rAPpI.c,t,„„of \,i "/ P'"'”' pronis and 

' Kims from v\hnte\cr source clrnvcil ulnch— 


ire REF. 

' (t) »nl (3) vrrr If) 

^ 4 of \rl \ n »^r lojo 

NOTTS 

oficr i)e Inmjnrtit Act Jfirf ihc) »*f-rc 
ptoprr!) li*Mc to lx* a< iJ *• ftwncn of 

the prop^'e* unJer S <) I c 417^40 

IVjn l-K 455“’in3Q IV m Wr/»i9|i 

Sind 71 

Sect 3 and 9 — The fneome «f an impam* 
Ue rttaie to which the awmre hai mcrwlnl liy 
the rule of pnii)Ocenit\.re pmailins; In tlmdu 
VLiaVihara fimiJ) » not chargeahte to income* 
tax in hi* hands a* that of an indmdual Tlie 
owTier of the propert) for the purpose* of see 0 
of the Income*tax Act n the itindu undividrtl 
famil) and not its incumbent for the lime heinR 
1 L.R (1939) Lah s'o-igjoLah 113=1039 
ITR 427 

Secs 3 and 14 (I) Cunt to rxrucnns 
niOM TAX — Oni.'s op moop — TJic burden »* no 
doubt on the roenuc authondcs to show that 
income which 11 soud t to be it*cd 11 income 
which i* rendered liable to tax by the statute 
but the onut of showme that a pafticufarclas* 
of income IS exempted from taxation he* on tie 
assessee In a case where (he revenueauthon 
ties hate discharged the onus which lay on them 
b) ihotMng that the awesiee u in receipt ot 
income, arc 3 of the 3ef renders thathaWeto 
taxation, It it for ll e a ses<ee then to prose that 
the incomewhich he 11 in receipt ofii exempted 
from taxation by the \ct For the purposes of 
sec 14 (1) of the Act vshat the assessee has 
shown IS (s) that he is a member of a Hindu 
undisided family, and (2) that he receives the 
'income in question as a member of the family 

14 F 785“'93 oF 342 (S B ) 

Secs 4 and 6 IncoMsLiABLP to Be taxcp 
—The {MO terms ‘arwie^ and a‘Vnt''g deimic 
the same idea or ideas > cry similar, and the 
difference only lies in this that one is more 
appropnate than the other when applied to 
particular cases to L 657=:9-»9 L Gog 
(FB) Ste olio 114 sgG^igrp R 1 

(F B ) The words ‘ acerwng or <auing merely 
refer to the connexion between the income and 
the country in question and they do not explain 
wha IS or is not m-ome 1935 A L.J 374=»935 
A 378 The word* '‘accruing or aniing’ in 
sec 4(1) of the Income tax Act extend the scope 
of the Act to income which may not be received 
in British India and if moneys arc earned by 
carrjnng on a business by exercising a profession 
in Bnli«h India liability to tax cannot be 
a\oided by arranging th«t the moneys are to be 
paid outside India The question to be deter 
mined is the place where the profits accrue or 
arise and not the place svhere the business in 
which the profits are earned is earned on or 
where the assessee resides 37BomLR 753= 
1935 F 453 H/H thatin the case of Govern 
ment of India Promissory Loan Notes repayaUe 
at Calcutta, the interest received by the assessee 
at Hyderabad (Deccan) Was liable to be assessed 
to incoma tax and super tax Meaning of expres 


won "accnimg or annng m see 4 (1) of the 
Income-fix Act discuiscd gj Bom I»R 671 
cUo to L. 657=1939 1^ G09 1911 

ITR 35(1 (top) > Ml-I 962, 1911 
ITR 610, (iqio) a Ml J tio It IS 

not just and equitable to treat the unrealised 
interest, although formslly credited to the kasar 
khata, as income, profits or gams den\Td ae- 
miing or ansmg or received, for purposes of 
tlic Income tax Act T1 e test to be applied is 
whether any nrofiu in the shape of interest 
havT become clue to the creditor (assessee) in 
such ■ manner as In lie immediately available 
to him in the account year *0 as to be capa- 
ble ofbeing received by him at hi* choice and 
pleasure If the inirrrst money has become 
slue to the assessee in the manner and in the 
tense that it was to completel) under hi* control 
that he b> an act of hi* wnll could receive it in 
cash wiihmit grexier trouble than is involved 
in casi intr a cheque then only it could be 
called * income such aswould leliable to pay- 
ment of tax othenvise not 95 NLR 35 =■ 

1929 N 50 (FR) The word* accruing and 
anung'inS 4 (2) denote the tame idea and 

are used in contradistinction to the weri 
‘ receive and indicitc a nghi to receive 
Income cannot be said (0 have accrued or 
arisen m a pariicutar country merely by reason 
of (he fact that it is earned in that country 
It accrues or antes m the country where there 
IS a right to demand payment of it or where it 
IS in fact paid WTiere an auessee receives in 
(he United Kingdom payments of pension 
granted by the Madras Government under the 
Civil Service Regulations of the Government of 
India, such payments when not brought into 
Dntish India are not income accruing or aaung 
in British India Within the meaning of S 4 (1) 
38PLR 911 = 1936 L 713 afro 37 Bom 
LR 753=1935 B 493 All Income from 
•business' arising or received or deemed so to 
ante or be received in Bntuh India is taxable 
under the Act 5a C 1 = 19250 34 See also 
GPLJGa aPLT i83»6 olC 357 The 
ordinary presumption is that money remitted to 
the headquarters of a firm In British India from 
a branch situated in a foreign country is pre- 
sumed to be profit and not capital unless the 
assessee proved the contrary (1926 M 767 and 

1930 M 449 Rel on ) 1936 L 83G See also 
37 BomLR 753 = *935 B 423 Interest on 
foreign investments — Reinvestment abroad — In- 
terest taken into account m determining amount 
of profits available for distribution as dividend 
not to be deemed to be received in British India 
40 BomLR 980=1938 Bom 490 Revenue 
free villages situated in Kizam * temtory — 
R«nt reaiiaed from tenants of— Income from 
rents brought into Berar is taxable 107 I C 
661 = 1928 S 146 The profits or gams of a 
business are generally speaking the difference 
between the receipts and the expenses incurred 
m earning them at \ LR 175 The profits 
or gams arising to the assessee from the buying 
in of the mortgaged property are deemed to hav e 
ansen on the date when the sale is confirmed 
Profits cannot be said to have accrued wheq 




2908 


The Civil Court Manual (Imperul Acts). 


IS. 4 


NOTEg 

the Court enters up satisfaction of the 
decree 3P 48=1929? 476 (FB) \Vherc 

the profits or gams arising to the asscssee 
from the buying of the property mortgaged to 
him are taxable, such profits or gains must be 
deemed to ha^e ansen from the date ofihe con- 
firmation of the sale 60 I A 133 = 12 P 305= 
1933 PC 101=64 ^fL| «i44 (PC) When 
an assessee purchases >«th the permission of the 
Court properly which is mortgaged to him, the 
price which he bids for the property is the mar- 
ket\alue6o 1 A 133 WTicn a mortgagee decree- 
holder with the permission of the Court, bids for 
and purchases the mortgaged property at a 
judicial sale, under O 21, R. 7a (2), C P 
Code to the extent, that the purchased price 
exceeds the principal sum due and the expenses 
incurred for the sale there is a realization of 
interest, 1^, a payment of infcrest and this 
amount can be taxed 60 I.A 133. For purposes 
assessment of income tax, there must be an 
actually realized or realizable profit or loss 
Assessees accepted a new mortgage in discharge 
of a prior one and the arrears of interest there- 
on Htli, that there was no realization of pnn- 
apal and interest of the ongmal mortgage, that 
the acceptance of the new mortgage did not 
amount to receipt of payment of interest and 
principal but, amounted only to a subsotuied 
security for an existing debt and that the 
assessees were not Lable to be assessed on this 
sum as income received 60 I.A 133=12 P 
305=1933 PC 101=64 ML T 544 (PC) 
“Incomz", “Paorrn" or “Gains — Meaning 
or — 37 Bom LR 126, 1 1 R 521 = 148 1 C 633 
= 1934 R 27 (SB) S«t euo 62 I A 207— 
1935 PC I43=69MLJ 190 (PC) WTierea 
company passes a resolution by which capital u 
increased by a new issue of shares and a portion 
of the accumulated profits standing to the credit 
of the reserve fund of the company correspond- 
ing to the amount payable on allotment of the 
shares, is transferred to the credit of the share 
capital account, the new share being then 
allotted as fully paid up among the shareholders 
prorata, the transaction in clTect is not a decla- 
ration ofthe dividend and the shareholder can 
not be deemed to base received any irxeme, pro- 
fits or gains within the meaning of S 4 The 
personal motive or purpose of the individual 
shareholders cs en if they hold a controlling inte- 
rest in the company, is irrelevant if it is made 
out that the company has in fact capitalized the 
accumulated profits 63 I A 451=400 IV N 
1189=1936 PC 238 = 7« ML/J 525 (PC) 
Stt aho 1941 ITR 610 
“Ixcovre RfCEivED IN BamsH Inpia 
WTiat const lutes — Liability to lax 3 L 329= 
1923 L. 14 (FBI The assessees were a firm 
carrying on business in Bombay and acting as 
general agents for a company at Indore By the 
terms of the agreement between them, the 
agents were entiiled to a commission on sales 
effected by iheTi and to retain that commission 
out of the proceeds But as a matter of fact, 
all the proceeds 'v ere sent to Indore by the Bom- 
bay firm and the commission was paid only at 
Indore On a cju'^iion onsing whether the 
commission was “money ansmg or accruing in 
British India”, it was held that the fact that 


the commission might have been segregated and 
paid in Bntish India indicated that the income 
accrued in Bntish India and was assessable 
accordingly (32 Bom L R 671, Dist ) 33 Bom 
LR 382=55 Bom 231 = 1931 Bom 236 
Non resident foreigner having business connec- 
tion in British India is liable to mcome-tax m 
Bntish India 44 M 773=4* MLJ 191=64 
I C 239. 49 M 833=1926 M 949=5* ML-J 
123 Liability to income tax of foreign com- 
pany 28CWN 1074=1925 C 34 But j« 
44 M 718=41 MLJ 177 The English In- 
come-tax Acts lay dowm a tcmtonal limit The 
Indian legislature appears to have gone beyond 
that limit Having regard to the essential differ- 
ence m language between the Enghsh and Indian 
Acts upon the point under consideration, 
English cases are of no authonty in India 
28 CW’N 1074 

Proitts earned outside Bsmsii Inpia — 
Liability to assessment — Same sum of money 
cannot be received as income twice over once 
outside British India, and once inside it. 46 
M 706=44 MLJ 523=*923 W 574 
Business outside BnOsb India— Profits not 
remitted to Briiish India — ^Tax 43 7* 

37MLJ 663 (FB) ftrnhoioL. 659-1929 
L 609 (FB) As to foreign firm lending 
money to resident firm, ste 30 BomLR **78 
The profits arising out of the manufactures of a 
company caTr>Tng on its business and distribut- 
ing a large part of the manufacture outsi« 
Bntish India cannot be said to accrue or m 
received in Bntish India simply because the 
head office is m Bntish India and the Directon 
control the business of British India. 45 B ia86 
=64 I C 9—23 Bom L.R 570 Under certain 
arcumstances, it is open to the Income tax 
Officer to assume that the amount remitted to 
British India from the branch of the business 
outside British India represents profits made in 
such branch, m spite of the fact that the total 
amount of such remittances is less than what 
has been sent from British India to such 
branch (5 I T C 55, Rcl on ) *930 L 727 
Asscssee was carrying on money-lending 
business in Tinnevelly and also in Penang 
Deposits made with him in his TinnevcUy 
shop were repaid by him by means of hundis 
on his Penang shop, and the moneys having 
been paid at Penang, the payments were 
recorded m the Penang folio of the 'Iliine- 
vclly books and in the Tinnevelly fobo of 
the Penang books The profits in Pen^g 
ivere suffiaenf to cover the pavments made 
Held, that what the assessee did was to use 
m BnUsh India moneys available to him m 
Penang, and this amounted to a receipt in 
India by him of gains made outside India and 
were therefore taxable under S 4 (2) I* ** 
necessary that there should be an actual trans 
fer of the money and the receipt thereof in 
India to constitute “receipt” under S 4 
1935 MWN 1191 = 60 MLJ 844 (FB) 
Receipt in Bntish India— 3\’hat constitutes— 
Donation to temple in Bntish India 
hundi drawTi on firm outside Bntish India 
Ilundi cashed and amount paid outside not *0 
be deemed received m British India. 59 
385= *936 M 780=71 ML.J 7* 

Receipt in British India— ^\ta* constitutes— 
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— Purchiv aitrwt of hfnt»^ tint* in 

Dntuh India %Mih pmrui aruinit cniUid?— ra>> 
fncflt outiidc fotlmscd «KT<rninit «f puTtha»^ 
and compIrTfd bv tale deed »ul>ie»juenll>— 
Date of recnpt nf profit* — Date of profit or 
date of tale de«^l SI I*-'' 146*’ 

igjfi M 77f»-7iMl-J 35 (til) Appropna. 
tjon b) creditor contrary to affrerment viilh 
debtor— tnrome*tac authontiei if can ignore 
Sft 10311 Cat 90 

CourAJcr i\c»aroRAT*D 11 T-YnLAHn — 
Tranche* In India and chevihere — Taxable pro- 
fit* in Bniuh India 44 M 4B9-C3 IC aB.^a 
o M L.J 5G0 (P R ) 

iNCOut RtcrrvTD i« Nam-E Statw — Tntuh 
fubject — Receipt of mone> m Naii\-e State — 
Money credited iMthbank 4 p ginoQ^ 1 C. 
l64—iq35 P s8i, 9a 1 C. 351-151611 50 
Rank m Rnlidi India havins> branehe* m 
Cochin and Traiancore— Liability to income' 
ux. 1936 M lojB-51 ML.J 403 (FR) S* 
a/re 107 I C CCioigsBN 14G I ore*t oflicer 
m the pay of Siame*e Goxemment— Remune 
ration paid at Oanj^kok — Liability to aiieitment 
to income tax 114 1 C 996- 1535 R 1 (F R ) 
A lady enjoying an annuity m Myiore State 
and receiving inttalment* through her agent 
while m Rntuh India, u liable to be taxed 39 
M 895 » 3 t I C. aoi Name State carrying 
on businea* m Dniuh India— Liability to ase**- 
nent to locome tax S** 193a A L.J 379 
Taxable Incouc— Illvitiutivb Cuu — St* 
1937 R 337 (S B ) The profit* or losset 
truing from wagering coniracu are lo be taken 
leto account in an a*«e*smenl for income tax 
purpose* 47 A 3O8— 93 ALJ 63 In the 
case of a fKrmanent lease the landlord or 
lessor permanently parts with the direct enjoy 
mentof the pioperty by himselfand his succe* 
ion, and the lessee 1* the purchaser of a large 
interest therein The ialamt or premium paid 
by the tenant to the landlord, which u paid 
once for all and is not a recurring payment is 
not ‘ income ’ within the meaning of S 4orthe 
Income tax Act, but must be treated as a capital 
receipt which is not taxable under <he Act 18 
Pat 805=1940 Pat 24 Manohar Lai, J — 
Though It would be impossible to lay down a 
hard and fast rule that a salami can in a case 
Tx tsucable, which is a question depending on 
the facts and circumstances of each case the 
jfl/<jmi paid before the land is put into use by 
the lessee, and not because of the use of the land 
IS a capital receipt in the hands of the lessor as 
It was a capital payment on behalf of the 
leuee 1940 Pat 24=18 Pat 805=1939 p\v 
N 731 = 1939 ITR 536 Income denved 
from forests and fisheries m a permanently 
settled estate are exempted from liability to 
income tax 45 M 518=1922 M 335 St* aLo 
84 I C 31 = 19240 668,92 1 C 338=1925? 
313 Income, from hats ghasalgi and Jalkar, 
whether included m the assets of permanent 
settlement — If liable to income-tax— Illegal dues 
realised m hats — Income of hals not specifically 
menuoned at the timeof Pcnnancnl Settlement 
whether assessable — Onus on assessee or 

Crown 6 Pat L-T 55“»935 P 3>3 
—Payment of lump sum— Mining lease — Liabi- 

lity to ux 5 Pxl I. T. ^97-S« I C 655-, p. 


73 llie income of il e royalty of a local mine 
irceisrd by 111 owner, ii not an income •from 
Ininncsi Init it falli under S 5 (ir) [now S 6 
ftil] as one denied from other source* 6 P 
l-J Gj*-9ratL.T 188-60 1 C 357 Joint 
family properly — Impartible estile — Income of 
1014 I* l>7'>=4 P 73 Merc constitution of 
the psflnership between some memben of the 
family will not preclude the awewment in cases 
where the partnenhip i» carried on on behalf of 
anil for tnc benefit of the joint family 45 
M I.J t5n-»4G M 673 = 1923 M 682 Bonus 
share* luued out nf accumulated profits as divi- 
dend* to a share holder are an addition to the 
shairhulder 1 capital and not income taxable by 
the Crown 3 Mys L.J 65 A club u liable to 
pav income tax in respect of its house property 
SuWnptiom rcccivea from the memben are 
not ' income ' and therefore not liable to income 
tax under the Act 6 t I C 88 G— 9 L 109 A 
partnership is for income lax purposes, not an 
entity known lolaw. and there is for this pur 
po*e no distinction between registered and un- 
rexutered firms 47 M 660 = 77 IC 772 = 
46 MLJ 60 Income — Interest not realised is 
not taxable iG LU 174 1922 M 426 

Where a Naitukottai Chelly carrying on money- 
lending business m Brilisli Ind a lends money- 
m the course of such business to persons out 
side British India on the taianni system, the 
interest due and unpaid at the end of each 
ta anat must be taken into account in assessing 
him lo income tax, although 11 was not actually 
received in cash 1929 M 675-57 M L.J 60 
(FR) Interest which became due but not 
actually realised in cash or by adjustment is not 
liable to lax 14 M 65-59 I C 482-39 M 
I-J ® 41 ) {FR; Interest does not cease to be 
an income, profits or gam because at the end 
of a certain specified period it is added to the 
capita* *0 that it may bear interest 9 P 
45=1929 P 47G (FR) When a creditor 
executes a mortgage decree and puts to sale 
the mortgaged property in satisfacUon of the 
decree and the total sum realised by the sale is 
less than the total of principal interests and 
costs the amount realised should be taken first 
afrer satisfaction of costs not towards the pay- 
ment of interest and the balance only to be 
credited toward* the satisfaction of the princi- 
pal If the creditor has made a declaration 
declaring what portion of the amount realised 
was interest and what portion was pnnapal and 
has made an appropriation accordingly, the 
Income tax Officer cannot insist on appropna- 
ting the realisations to interest first 9 P 45 
Sec 4 ‘Incoms and ‘profits — Distinction 
BETWEEN — In the wide sense, 'income* when 
contrasted with ‘capital means and includes not 
only income in its stnet meaning, but also 
profits and gams But in the strict sense, 
‘income” as contrasted, not with ‘capital,’ 
but With ‘profits’ or ‘gains’ means a periodi- 
cal monetary return coming in, and accruing 
to the assessee independently, and not as the 
nett proceeds of a business carried on by the 
assessee as defined in S 2 (4) In this 
sense, ‘income’ cormotes incomings Without 
regard to out going* Profits are ‘ the surplus 
by which the receipts from the trade or busi- 
ness exceed the expenditure necessary for the 
purpose of carrying those receipt* “ n R, 
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1934 R 27 (SB) a/jo 37 Bom L R 126= 
156 IC 274=19358 197 {Assesses paying 
part of profits to third party under a contract 
not exempt), ILR (i939) All 832 , 1936 P 
C 238=71 MLJ 525 (PC), 62 lA 207= 
1936 PC 143=69 MLJ 190 (PC) 

Sale of patent— Pbicl — Ir ‘income or 
‘capital receipt’ — Test— If a transaction is an 
out and out sale of the patent by the patentee 
for a definite fixed price, even though it is not 
payable in lump sum but in instalments, there 
can be no doubt that any such instalment 
received during the accounting period cannot 
be treated as taxable ‘income’, but is a ‘capital 
receipt’ and as such exempt from assessment If, 
on the other hand, it is merely a ‘working iKcnse’ 
granted for an annual payment, it is 
‘mcome’ and as such is taxable 1937 Lah 8O0 
If the assessee has been carrying on ibe busin«s 
of acquiring and selling of patents as a re^Iar 
trade, the pnee received by him by the sale of 
any particular patent would be income withm 
the meaning of the Income tax Act and assess- 
able as such In that event, the case would be 
siirilar to that of a speculator in immovable 
properties, who purchases and sells such pro- 
perties as a rcguUr trade The profit made w 
him in an> transaction would clearly be hu 
taxable income But this would not be $0 if a 
person who had inherited immovable property 
or had acquired it as an investment, subse- 
quently sold it at a profit 1937 Lah 880 If 
a transaction is a working license for a number 
of years in which no fixed sum 1$ to be paid to 
patentee but he is 10 recene a royalty on a 
percentage basis on the net profits made by the 
CTantce, the amount of the royalty «o received 
would clearly be assessable m the hands of the 
grantors 1937 Lah 880 
“Source ’ —The source of the income must 
be considered m its proximate rather than m 
Its ultimate significance 13 P 336-i9}4 P 
178 (FB) {Per Bfastey CJ znd Dardiw<ll, 
y, Cormsk, J , dissenting) -The rentals denv 
ed from properties taken over in discliargc ol 
debts in the course of foreign money lending 
business and treated as assets of th^at business 
can be assessed as part of the profits of that 
business when remitted to British India under 
S 4 (2) of the Act 1933 MWN 1362-65 
MLJ 840 (FB)* 

Sec 4 (1)— S« 1935 B 423 Where an 
agency is not for fixed period, compensation 
rccciscd by the company as agents of a busi- 
ness concern for delcrminalion of the agency, 
such compensation not being commission in 
lieu of notice docs not Icwe its character of 
capitalised value of future annual taxable m 
come, merely by reason of the fact that it « 
described as commission for the )ear of receipt 
The measure of such compensation is no test 
of Its character as capital or income whether 
such payment » enforceable as a claim for 
damages is immaterial Also it does not become 
an eralia pa)ment merely because the pnn- 
cipaUias been generous 5OC 1153-35 CW' 
N. 361 — 1931 L 676 Goods sold by agent in 
I uropc and money fonsarded to Inoia through 
bark— \cent getting a part of the proceeds by 
cmnpTcmisc l^tSsTen him and principal in 


Kabul— Agent is liable to pay tax on such 
amount 102 IC 298=1927 L 5«2 Com- 
mission earned by a person m British India for 
services rendered in British India m an 
employee there, but actually received by him m 
the United Kingdom while on leave, accrues 
or anscs within British India wilhm the 
meaning of S 4 (i) of the Income-tax Act 
when by the terms of his agreement he is re 
quired to serve his employers only m British 
India The words “accruing and ansmg m 
S 4 (i) are very wide and mean something 
different from “being received . ILR (i937) 
2 Cal 327=41 C W N B23 See also 1939 A 
LJ 631 = 1939 All 593=1 LJl (1939) All 
832, 1939 ITR 160 Railway Company- 
Receipt of guaranteed intcre ri on capital in 
England from Secretary of State for India 
Amount subsequently recouped out of prohts 01 
company tn India— Interest received is assess- 
ab’e to Indian Incone tax. ILR (*94®)* 
Mad 889=52 L VV 208=1940 Mad 590= 
(1940) 2 MLJ no (SB) 

Sec 4 (1) and {2)— [Set also notes under 

S$ 3 and 42) S 4 (2) » ^^e Purpose of 

ascertaining the profits of a partner arm g 
from the business earned on out ide 
India and when such profits come into Briusn 
India, that will be taken into consideration m 
assessing him If a firm receives sue* pron» 
from another firm, it is the firm that should be 
taxed stLW 215=12210 349“=>93oM 
119 (SB) See also 54 A 223-1932 A ISL 
59 C 1226-36 C\V,N 563“«932 C 626 
What the Income tax Act charges with tax u 
mcome and nothing but income, whether tna* 
income accrues or arises or is received n 
British India or is deemed so to arise or accrue 
or be received byreason ofbeing brought into 
Bntuh India But if mcome arising or accru 
11^ without British India 11 spent or otherwise 
so dealt with that it ceases to be income insteaa 
of being brought into British India it is no 
chargeable under the Act merely because the 
thing upon w hich it has been expended or in 0 
which it has been turned is subsequently 
brought into British India It is not 
of course, m order to attract the tax IMt t 
income received abroad should be brought in 
India in the exact form m which it has bee 
received Where the interest on certain sterliog 
bonds belonging to the assessee company 
ing on business in B itish India was payable 1 
England and was in fact received by an agent 
of the company and expended on the purchas 
of certain mill stores and machinery which wer 
later on sent to India and used for the 

of the business of the company itwas contende 

that the machinery bought with the sterling 
equivalent of the interest on the securities 0 
their arrival m British India, resulted m s 
much of foreign income being brought m 
Bntish India but it was overruled and 
the income on the securities were not lifhlc 
be taxed under S 4 (2) of the Act 67 
ii 5=ILR (1940) B>m 332*5J L W. 6 -7' 
CLJ I56 =i 94 oPC 36 = ('94 o) * 

(PC) The Court must look at the substance 
of the transaction and when that is done, 
proper conclusion to b- drawn should V^: 
there was here a rcmi Unce of prohis 1 
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l«t II frpm vihfrc did the mcnip> f<iT ihf mml- 

*nce coTDc (io|0) a M l^J 9«7 (S II) 

I J — iMi ould nfti be necet* 

urythat the ai»ee»ec ihould trm'T the pro*ilt 
in the r»aft firm in Mhich thev t\rrc made, but 
he mu«t recfiiT them in nntiih India nbiUrtt t 
Ij ai profit* n e tnerr muienc^ of an over* 
drafi cannot *ax-cf)m;n income from )iabilil> 
to lavation. atmonea paid out of the mrrdran 
and remitted to nritiih Iixha ii not mcn*.inl> 
the mone> of the lender, and ma> be that of the 
rrapient Thetc i* no abiiraet rule of lav* to 
be applied piceverallY to caaea esC tlw* Vvtvd Tlve 
quexuon in each caie it \*hat i> the correct 
inference to be drawn and the Cmirt itenlitled 
to gel behind appearance* in order to ditcmer 
thctruih I L.U {i<l4o) \tad ?I5 «aa L\> 
loSstg.p Mad 5gi"(l0}0)a Nl 1 -.J 217 (S 
B) Sftelso 1940 ITR 474 JkiJ 431. Ii,d 
897. 19)0 Mad 4 i6=(i9}o) I M L.J sjJ A 
perron in Dntuh India carrying on bunneu 
there and controlling tramaciiont abroad in the 
counc of such business is not b) these mere 
facts liable to tax on the profits of lucli tmntac 
tions Ifsueh profits ha%e not been received in 
or brought into Ontish India it becomes ncccv 
ury to consider on the facts of the cate where 
the) accrued or arose It cannot be said that 
the place of fonnation of the coniract prevails 
against everything else In some orcumseances 
It ma> be to but other maiicn- acts done 
under the contract foe example— cannot be 
ruled ^t a jTnen \Miere the eoniraci 
u neither framed nor carried out in 
British India die profiis cannot be said 10 
have accrued or arisen in Drinslt India IL 
R (1938) Com 752-40 IlomLR 9iC~ 
4O L SV 204-42 CWN I070 *s 67 
GL.J 554 - 1938 PC 232 (PC) If there 
are pronis in an assessee s foreiRR business 
suffioent to cover remittances to British India 
during the) ear of assessment ihe presumption 
IS that the rrmiltances were from profits and not 
from capital and the onus of showing that rhey 
w re from capital and not from profits lies upon 
the assessee, as also the onus of showing that 
they were profils earned more than three years 
before the date of the remittances Where it is 
shown that the foreign business as a debtor is 
unable to pay the foreign business s debt and 
the assessee takes (he debtor s land m British 
India in satisfaction of his claim against his 
debt, the land so taken m Bniish India is not 
taxable as foreign profits under S 4 (a) of the 
Indian Income Tax Act 1930 M 457=58 M 
LJ 602 (I B ) 5 'reelro 193a M 573=63 M L-I 
227 (FB) See alse 1940 Mad 416=51 L\V 
362 = (i94o) I MLJ 543 The presumption 
that where money is remitted from a business 
abroad where profits have been made the re 
mittance is a remittance out of profm is rebut 
table Where a partner receives moneys from 
the general account of the firm before profits are 
ascertained, the moneys so received cannot be 
treated as profits received and cannot be taxed 
because profits may never accrue and he may 
have to refund moneys overdrawn 1939 ITR 
40 The assessees who were partners m a money 
lending firm in foreign territory carried on the 
same kind of business m British India The 
foreign firm was compelled to lake over in 


satisfac ion of debts due (o i( immovable pro- 
fwtie* which had b^en mortgaged as security 
Isr the debt* Tlie value of these nroperiici 
were treated as rrpreventing In part the return 
ofra^ntat and in part prnfitv ITie avtesvees in 
the year of account remitted to Hriltth India 
rrrlain amounts and thev contended that the 
profit* rrpiTscnted by immovable properties 
were not capable of remittance, and so the re- 
mittancrs should not be taxed as profits Held, 
that ihe withdrawals from (he foreign firm and 
femittancrs to British India must be treated as 
Vvv\bdTav.a\s of profitt ) Mad 

4(10=48 L.U RST-ifiSO 'fat* 78 “(« 939 ) • 
M 1 ..J 43 (FJl ) Receipt of profits by assessee 
sn Britith India — What amounts to— Loan out 
of foreign profits to person residing m Brilish 
India— If receipt of profits sn Brituh India not 
taxable (039 ITR ifo It is enough for the 
purpose of liability to assessment if the profits of 
a business cameu on b) the assessee are re- 
ceived m Bniuh India and the place where the 
businest u earned on is not material The 
Pondicherry Railwa> Company worked the rail- 
way in the french Tcmlory, but they had an 
office at Tnchinopol) in Bntish India where 
the agent received the gross proceeds of the line 
from ti at place, the agent transmitted the net 
profits to the London Office He\d the income 
in question was “received m British India and 
liable to be assessed to income tax 58 I A 
* 39=*54 691-61 M L.J 951 (PC) Divi 

dends received outside British India from 
sterling companies registered and with their 
share register m the United Kingdom but 
satisfying the definition of a company in S 9 (6) 
of (he Act and assessed to income tax m Diiiish 
India are not to be taken into account as part 
of Ihe total income of the assessee for the pur- 
poses of the income lax assessment 55 B 734 
“33 BomLR 776™ 1931 B 420, 58 MLJ 
581 The assessees were a company with their 
registered office in Calcutta Their income 
profits and gams were derived from the sale of 
lea grown and manufactured on a tea estate in 
an Indian State and then sent to Calcutta and 
sold there Held that sub S (a) of S 4 of the 
Act contemplates a case where income, profits 
and gams liave assumed their form as such out- 
side Bntish India and arc thcreafier received m 
or brought into Bntish India (hat m the cir 
cumstances of this case no income, profits or 
gams arose or accrued until the manufactured 
tea was sold m Calcutta which was, therefore, 
(he place where the income, profits and gains 
arose and accrued within the meaning of S 4 
(i) and that accordingly S 4 (2) and the 
provsios thereto had no application to the case 
ILR (1937) 2 Cal 201 See also (1937) 2M 
LJ 310 In the case of coffee the processes 
subsequent to the picking of (he seed are not 
troated as in the nature of manufacture, as m 
the case of tea, but are regarded only as process 
‘oidinanly employed by the cultivator to 
render the produce fit to be taken to Ihe 
market withtn the meaning of S 2 /i) (i) (it) 
46L\\ 247=«937 Mad 745= («937) 2 M L.J 
310 (S B ) The assessee was the owner of and 
worked coffee estates in the Mpore Slate out- 
side British India, maintaining an office on the 
estates for tlie supervision of the labour which . 
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NOTES presumption that a remittance made by a 

he employed m respect of them At a place loreign business is a remittance from out of the 
within British India he recruited most of the profits of the foreign business, is rebuttable 
labour and purchased materials and equift- Where the assessee purchases timber in Burma, 
ment which he had sent from there to the converts it into a saleable commodity m Burma 
estate The crops were brought to the place and then consigns it to India to be sold, all cx- 
within Bntish India m their raw state, and he penditure incurred up to the stage the limber 
had the raw coffee cured for payment within reaches the sales depots in India must be re* 
Bntuh India where also he sold through his garded as a capital expeniture of the Burma 
agents and realised and retained the proceeds business and therefore to the extent of the costs 
He kept a separate staff m Bntish India for the of production of the um^r consigned to India 
operations which he conducted there All the all remittances from India must be regarded as 
operations connected with the cultivation of the remittances of working capital and not remit 
coffee plants and the collection, transfiort and tanccs of profits 197 I C 42=»i94i R 274 (S 
sale of produce were controlled from within B) See also 733=(t940) 2 Mllj 217 

Bntuh India and the accounts w«?re incorporat (SB) IVherc money or something equivalent 
cd m a consolidated profit and loss account to money, that u somethmg which can forth- 
kept in Bntuh India fhe assessee contested an ^ an ascertained sum of money u 

assessment made upon him on an income which remitted to Bntuh India from a foreign country 
was computed as hu profits from the said busi- where a firm does business and profits are avail 
ness of growing, curing and selling coffee for able in that country, the onus lies upon the 
profit Hi\i, that the assessee wascarryir^ on person denying that the remittance u of profits 
)a ' business within the meatung of Ss a (4 to prose hu case, but no such presumption 
and to of the Act inasmuch as the profit which aiues that stock m trade brought into India by a 
he derived from hu land was derived from the firm whose normal business is investing m * 
business It was impossible to regard the green commonly, importing it and selling it, u profit 
coffee Itself as income within the meaning of l^h 88^ 

the Act, or arbitranly to divide into two parts in deciding whether sums which are brought 
the busmess operations which must be regarded m ffom a business abroad are income, prohs 
as a whole Held further, that assuming that orgams, the Income tax oScer must baveregard 
the assessee'i income had accrued without British m the business as a whole where an assessee 
India and the second provuo to S 4 (2} was carries two money lending businesses outside 
applicable, the assessee must m any case be British India in close proximity, both being hu 
held liable to tax under S 4 (1), by reason of sole businesses having, current transactions and 
the fact that the income was received by him controlled by him, and tvhere one of the two 
originally, and as income in Bntish India and businesses has suffered loss and the other has 
that no part of the income in question was profits, and the assessee has received remit 
exempt from taxation by virtue of the second tances from both, la detemumng whether the 
provuo to S 4 (2) of the Act (69 M L J 474 remittances $0 received are hu income, profits 
*>LR. 63 I A 2i3=t4 Pat ®23 (PC.) (Dul ) and gairu under S 4 (a) the results of both the 
66 1 A 23*'4i Bom L R i57“43 C W N 235 businesses should be considered together, and 
=68 C L J 581 =49 L.\V I “ 1939 PC I — the assessee is entitled to set off hu loss in one 
(1939) 1 MLJ 45 (P C ) Income aruing in business agaiiut the profits of the other to 
Bntuh India — Mercantile basts of accountancy arrive at the resultant profit available for remit 
— ^Amount shown as interest in accounts — tance to be taxed 48 L W 899 (SB) Resident 
Liability to income tax — Actual receipt of m British India — Company or partnership having 
amount if necessary — Assessee adopting mer- several places of business within and outside Bri 
cantile basis ol accountancy — Income taxon tub India — When can be said to have several 
cash basis — Plea of, by assessee — Right af 50 residences 50 M 647=1927 M 732=53 
M 765=«927 M 841 = 53 MLJ 379 (FB) LJ 249 (FB) Set also 58 C 999=134 
“Person resident in British India’ — Meaning of 937=1931 G 727 On dissolution of a part 
— Date to be considered 29 L W 61=3929 M nership an outgoing partner has the right to 

35 Bank in Bntish India — Branches in Cochin receive, not, at in the case of a shareholder m 
and Travancore — Profits or gains—’ Received or winding up a company, only a share of the 
brought m ’ — What amounts to See 49 M gio assets but to receive payment of hu profits. 
Profits received in British India — Foreign busi- which were hu before dusolution and do not 
ness having two funds— One alone being taxed cease to be hu on dusolution The amount of 

—Remittance to Bntuh India— Presumption interest on capital which he receives is received 

36 LW 873=63 MLJ yg6 (F B ) Business by him as payment of profits and not as capital 

outside Bntuh India — Profits earned, more ®“d as such is assessable to income tax (67 M 
than three years before the year of assessment LJ 401 = 1934 M 633, Reversed) h2 
and profiU earned within that period— Re- 203=58 M 881 = 1935 PC 117-89 M L.J 
nuiunce of amount 10 British India— Presorop- *87 (PC) Limited Company in Bombay 
tion whether remittance made from earlier ha'mg income in London — Investment of such 
profits 50 M 853 = 1927 M 772=53 M LJ income in purchase of stores and machincrym 
416 (F B ) See also 54 L W 101 = 1941 Mad Eoglimd— Such stores and machinery sent to 
677 = (i94i) 2 ML.J 172 SB)-^Forcign India but not for sale Held, that the income 
profits— lime of receipt m Brituh India), received in London was capitalued by the pur- 
(1940) a M L.J 217 Remittances of foreign chase of machinery and stores, and the 
Income to Bnush India — Te’i lo find out eeca were not therefore liable under S 4 (2) to 
Whether remittance Is of profits or eapit^). The P*y income-tax on tlje store* smd machinery 
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(«j) ■\rc rccov-cd or arc deemed to l>c received m British India m sucli 
jxar b\ or on behalf of such person, or 

(b) if sucli person is rc^idcni sn Bntish India during such >T.ar, 

(i) .accrue or .arise or .arc deemed to accrue or arise to him in British Indi.a 
durmq such >car, or 

(ii) .accnic or .arise to him without B'ltish India dunng sucli >car, or 


NOTES 

which the incone received liyihetn 

in txmdon I L.IL (1938) Bom t^i>s40lk»ni 
L.R 171 = 103811^ 307 XSTierein duchvnte 
of certain dcbti due in raped of a furei^n 
buiinra a Dntiih Indian decree it attiiinrd m 
Uniiih India. lleU, that ihe transaction amounts 
to remittance in DnCish India of money or 
tnonev’i worth evtn though no money wat 
actually realised m raped of the asu^ed 
decree. 46 L.t\ 903=1938 Mad S}«>(i938) 

I ML.J 14 (FB) 

Sec 4 (I) and 13 — \Miere an atsasee 
hating his head ofTice in Dniish India with 
brancha in Dnliih India and Nabse Stata 
contended that the sums credited to the capital 
account of the head oflice in Ihe books or the 
brancha in the Name Stata but for which 
there were no eorrapondmg entries tn the 
head office account, could not be said to have 
accrued or received in Bniiih India so as to 
make him liable to tax m rnpeet of such sums 
and where the assessee had kept Ins accounts 
according to the mercantile system, and had in 
the prior )ean treated similar siimi ai profits of 
the firm it was held that ihe profits inquation 
though they did not actually ante or accrue in 
Dntuh India and were not ph>nci ly tranafer 
to, or receiv ed in Oritiih India, such profits, 
however, must be deemed by reason of S 13 
of the Act (0 have arisen or accrued in Oriiisn 
India Further as the assosee had in past 
7 ears treated such profits as having been rccei- 
sed in British India and liis accounts on that 
basis had always been accepted by the (axing 
authoniin, by reason of S 13 of the Act (he 
assessea could not now seek suddenly to change 
their method of accounting 1938 ALJ 1015 
=ILR 193O A 1004-1939 A 7 
Sec 4 (3) (i) and (11) Iropcrty held in 
Trust, what amounts to Set lOj I C 155 
Seeolso^gM 833=1926 M 919-5* MLJ 
123 For the purposes of construing ihe words 
‘religious or charitable purposes in the Income 
tax Act It IS quite unnecessary to invatigate 
the meaning of the words in the particular 
system of jurisprudence that maybe followed 
by the assascc Tlic proper rule is in Ihe case 
of such a general Act to construe it according 
to the jurisprudence of the country wherein it 
was drafted (1892 AC 53*. Rel on) 131 
1 C 689 = 1931 L 578 (FB) Tlic words 
“religious and charitable purposa* in the 
Income lax Act are to be judged not by the 
personal law of the assessees but according to 
the general principles of construciion applying 
to statutes i6j IC 32 =t 93 G P 53 » The 
word ‘ charitable ’ in ihe Income tax Act h.j 
a technical significance other than the meaning 
which It bears in common parlance Esery 
institution whose object is to benefit the public 
or a section of the public is not necessanly 
“charitable ” Before an institution can be held 
CCM -365 


to be “charitable”, there must be an element 
of altruism , thai is to say, the benefiaanei must 
not be able to tljtrti the benefit This condition 
IS wanting in the case of a mutual association, 
t ke the Chamber of Commerce, whose ostensi. 
ble obj*ct u to provide facilitia of trade and 
to improve businns and whose whole idea u 
that the particular memberi composing it should 
be benefited Such an association, therefore, 
is not a "charitable institution” within the 
meaning of S a (3) (11) of the Act and is not 
as such exempt from tax 1936 A L.J ioS5= 
t936A 764 An objector''general pubi c ublity” 
within 'he meaning of the proviso toS 4 (3) 
of the Income-tax Act is an object of public 
utility which u available to the general public 
as dulinct from any section of the public , m 
other words the object in quntion should not ^ 
to benefit work of public utility confined to a 
tccuon of Ihe public, te, those interated in 
commerce 40 B.L.R laay-AIR 1939 B. 
45 Whether a particular object of purpose 
IS of general public utility so as to ^ 
a chaniabte purpose is not to be deaded 
by what the testator or settlor coniidered 
to be beneficial to the public The 
Court has a raponsibility m coming to a finding 
on (be point, and there u no hing in the 
Income tax Act to discharge the Court of its 
raponsibility Where a newspaper is started 
with the object of supplying the province with 
an organ of educated public opinion, it should 
pnmt /ane be held to be an ob]ect of general 
public utility Such an object n not outside 
the ambit of the exemption clause S 4 (3) 
(1) of the Income tax Act 66 I A 211=43 
C N 1065=1939? C aD 3 = (ig39; * 

LJ 444 tPC) Where a Mussalman executed 
a waLtnama and directed that the property 
should be in his possession as manager and that 
he could spend the income according to his 
wisba for the maintenance of himselt and hu 
family and also for religious or charitable pur- 
posa and the deed further conferred a similar 
right on his heirs Held, that the property 
cannot be said to be in trust wholly for religious 
or charitable purposes and the income was 
assosable to income tax while it was spent whol 
ly for the maintenance of the assessee and hu 
children 132 IC 689=1931 L 578 (F B ) 
Thcexprcssion ‘ charitable purposw ’ in S 4 (3) 
(1) must be construed strictly and can only be 
applied to a public chanty There is no such 
thing * private charitable trust There may 
be a private trust for religious purposa and 
therefore S 4 (3) was amended m 1939 m order 
to put beyond all doubt the intention of the 
Eegulature not to exempt even private trusts for 
religious purposes Consequ-ntly the exemption 
in S 4 (3) (1) only appha to a trust the object 
o^vhich IS public utility A provision in awakf 
deed for the maintenance education marnage, 
funeral and other necessitia of the poor and 
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(m) having accrued or arisen to him s\ithout British India before the 
beginning of such year and after the ist day of April, 1933, arc brought into or 
received in British India by him during sudi year, or 

(r) if such person is not resident in Bntish India during such year, accrue 
or arise or are deemed to accrue or anse to him in British India during such year 

Provided that there shall not be included in any assessment for the year 
ending on the 3 rst day of March, 1940, both the amount of the income, profits and 
gains referred to in sub-clause (li) of clause (b) and the amount of the income, profits 
and gams referred to in sub-clause (in) of clause (i) but only the greater of these 
tuo amounts 

Provided further that, in the case ofa person not ordinarily resident in British 
India, income, profits and gams which accrue or arise to him svithout Btmsh India 
shall not be so included unless they arc dcn\cd from a bsumess controlled in or a 
profession or vocation set up in India or unless they arc brought into or received 
in British India by him during such year 

Provided further that if in any year the amount of income accruing or ansmg 
without British India exceeds the amount brought into British India in that year, 
there shall not be included in the assessment of the income of that year so much 
of such excess as does not exceed four thousand five hundred rupees 

Explanation i — Income, profits and gains accruing or arising without British 
India shall not be deemed to be received m or brought into British India within 
the meaning of this sub-section by reason only of the fact that they are taken into 
account in a balance sheet prepared in British India 

Explanation 2 —Income whichwould be chargeable under the head ‘ Salaries ' 
if payable in British India and not being pension payable without India shall be 
deemed to accrue or arise in British India wherever paid if it is earned in Bntish 
India 

Explanation 3 — A dividend paid without British India shall be deemed to 
be income accruing and arising in British India to the extent to which it has been 
paid out of profits subjected to income-tax m Bntish India 

(q) For the purposes of sub section (i), where a husband is not resident in 
British India, remittances received by his wife resident in British India out of any 
part of his income which is not included in his total income shall be deemed to be 
income accruing in British India to the wife ] , 


NOTES 

needy among the descendants ofthewakf m the 
male line cannot be said to constitute a trust for 
general publ c utility The trust bring clearly 
ot a private nature the income allotted under 
the wakf deed for the purposes mentioned therein 
which remains unspent for want of benchci 
anes is assessable in the hands of the m itwali 
ILR (1941) Mad 863=54 LW 167=1941 
Mad 535-(»D40 2 MLJ 1^8 (SB) What 
an assessce has to establish if he u to avoid 
liability to income tax under S 4 (3) (1) is that 
the income assessed is derived from property 
held under trust or other legal obligation for 
rcl gious or charitable purposes If the purpose 
of an association is charitable, such as the relief 
of the poor, it is nonetheless charitable because 
some poliucal body may consider that it affords 
the b«t meUiod of relieving the poor and may 
therefore adopt the scheme The fact that it ts 
intended to adtance the purpioses of a poltUral 
party, does not make it a purpose which 11 not 
diaritable But unless at the time when the 
profits were made the assessce (Association), 
was under a legal obligation to devote the pro- 
I tj to a chraitable purpose the fact (hat m 


practice the profits have been devoted to chan 
table purposes would not create a legal obhga 
tion or trust If the association u not bound to 
devote Its profits to charitable purposes and the 
members are free to apply the profits to any 
purposes they chose it cannot be held that the 
property u held under trust or other legal obli 
gallon for charitable purposes and S 4 (3) (i) 
cannot apply so as to exempt the profits from 

^ ^ 742=»94« Bom 374 
uhantable purposes in S 4 (3) of ie 
^comc tax Act would include relief of the poor, 
education medical relief and the advancement 
m any other object of general public uftility 
i rusts for the benefit of the inhabitants of a 
parbcular locality are regarded as charitable, 
but trusts for the benefit ofa particular political 
for the advancement of particular 
political purposes opinions are not regarded as 
charitable A gift for such purposes as a parii 
miar individual or individuals may consider to 
bechantable is not a good charitable purpose 
Utbough a gift for such charitable purposes as 
committee of a trust may think fit 
ttT * ® good because the committee would 
be bound to keep within the ambit of chanty 
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fclong ''It'lin llic follouinr classes Oiall 
not be included in tin: toul income of the pmon rcccning ilicml • 

*[ (*f) income dcri\Td from bsuincss carried on on behalf nPi rr*}: • 

rnnftmbn '* Purpose, ^fnhe 

purpoJ°irTi“Mir„d” “f- P-^ry 

ficiariJ‘lr‘';L"Tm.ii"S]T"”" ™ ty bene. 

ee , J'') '''''''';“"''i.°''f/'‘‘S,‘'>“*°'''b»riP>blc!mtilulionderitedfromtoluntarv 

contribution! and applicable lolelj to relitpom or charitable purpoic!. 
earet-i^'''' E ft "“"i'l' autliorillej »[exccpt income from a trade or buiinci! 

Mmrf on b> the aulhonty !o far a! that income i: not income arising from the 
Supply of a commodity or senicc uitliin its osm junsdiclional area 1 

(la) Interest on securities «htch ate held by, or arc the nronertv of 
Prosndent Fund tonhich the Pros ident Funds Act, ‘[tijeAl. applies, °y» ‘^ ° ^’ "j 

1 Submtuled for " Thu Act iliall not apply to must 'bestead oidina^ * ^1 

Vi'l of f ® ™ 5 ct ^oi“y"'’“S 

• Addrft’? *'ry"viV’f” r?S 

•The »ordi or ay Provident Insurance i9a7R95(FB) tVheic a fund afleged w bf 

and if they So ^end the lesal boundary, they wfhm ‘aoLef’i ’’“K ifo driifcti'oTfln be 
can be controlled by the Court The objecu allotved inuBN loa-elTC 
of a trust created by a deed were (t) the —No trust deed— Oflirer eornmrnHi?i““ 
adsaneeiTimt of any purple irhieh misht (n Ihe mg on ilud fund ^len ducr”?on m flX™ 
uneonlrolled opinion of ihe managing commillee mem— Money ipenl for non eharuable of. 
be naoonal erof nalional impoelanee foe Che -Fond, notLfmpt from income-to fgaTc 
inhabitants of Bntuli India by any means Ui^ioigL 602 Where a ff-mnU i 

uhiehmlhe like opinion of ihe lian.ging .n% p.rmeeshTthe meLe 
committee be eonstiiutional , (2) the political partnership cannot be said to be incomc™Tr.S 
advancement of India hating for its goal the from properly held under trust for a rel.eioL, S 
aojuisiUon of complete autonomy or “swarajya" chantable purpose and hence is not exem 9 
to be attained by all constitutional agitation from ta-vaijon 47 A 68=22 AL.7 oie t 
and means, (3) the diffusion of political educa- A 115 'Vhere an assessee cam«‘on busmA^ 
Uon and knowledge m to the political affairs of at places within and without British Inrf^ 

India and propaganda work both m India as rem.itanees are made from the olace «i.,fj 
well as many part of the world ouUidc India Brilish India and into Bnush India anrf 
basing for Its aim the acquisition of complete on chantable and religious insiUutions hs .h 
national autonomy or “swarajya” as aforesaid, asiessee, the moneys, remitted are liaM *» 

(4) any object which may conduce to any of assessment to income-tax unless it it «hfs...Z .u” 
the aforesaid objects f/Ji/, (i) that the ob- they were impressed with a trust beforr fhi.A.1^ 
jects speahed in the four clauses ss ere clearly the foreign p'aces for British India 
distnbutive and since the whole of the trust fact that they s\ ere allotted to a tniTf s.rfL 
fund could be applied for any one or more o receipt m Bniish India is not sufficient tn^ 
the objects specified the trust could not be otempiion from liability to assessment w' 
regarded as charitable if any of those objects 35=54 M L.J 226 (F B ) ASTierethe . 

did not fall within the term “chaniy”, (2) ,, ve«ed m ihe head of a comm.,mtS 

that clauses (l) and (2) went too far, and the deeds of tni't, but the trust pronertv m 
gift was for a political purpose, (3) that the cable to purpmes, many of 4.ch are nnther 
trust for a national or political purpose could religious nor chantable, and it is not sitecT t ^ 
not be regarded as charitable so as to fall with- that any part of the prooeriv is set asMe 
in the purview of S 4 (3) (1) of the Income-tax charitable or religious purposes so that it ca 
Act, (4) that the case fell within the first identified m appropnated exclusively for such 
proviso to S 41 (t) of the Income-tax Act and purposes, then the income of the whole of the 
the maximum rale of income-tax was leviable property is assessable to income-tax «ii r a 

Although It was rather hard on the trust, that 260=59 M L.J, 903= 1030 P C 226 fP C.I ^ 
was not a matter with which they could deal Sec 4 ( 3 ) (ivl Under S 4 fsl f ■s 

43 Bom L R 1027 A. I.R 1942 B 61. he Act, the accumulated balance at the cr^®{ 
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(oi) Any special allowance, benefit or perquisite specifically granted to 
meet expenses wholly and necessanly incurred in the performance of the duties 
of an office or employment of profit 

{vii) Any receipts not being receipts arising fiom business or the exercise 
of a profession, vocation or occupation, which arc of a casual and non»rccurnng 
nature, or are not by way of addition to the remuneration of an employee 


LEG REF 

Society to which the Provident Insurance 
Societies Act, 1912, IS, or but for an exempUon 
under that Act would be applicable ” onutied 
byS 4 of Act XI of 19*4 
I Omitted b^ S 4 of Act VII of 1939 

NOTES 

of a subscriber to a Provident Fund to which the 
Provident Funds Act of 1897 applies is exempt 
from income-tax That Act was rqieaJed and 
partially rc enacted by the Provident Funds 
Act, 1925, and it applies [Cl {2) ofS 2J to any 
Government Provident Fund ‘‘constitute by the 
authority of Government for any, class of lU 
employees" The officers of the Court of Wards 
fall within the class of Government employees 
and the accumulated balance at the credit of 
the manager of the Court of Wards m the 
DetUah Raj Estate to the Provident Fund is 
exempted Itom taxation 10 P 3 « 5 “> 93 « P 
4St 

Sec 4 ( 3 ) (v)— The word ‘injuries” m 
Cl (vl denotes personal injuries and no other 
iq32'M 424*62 M L J 656 (F D ) [This clause 
was omitted by Act VII of 1939! 

Cl ( 3 ) (v) (vu) — Catwnmrnt 

servant tino was compuLsonly retired receteuig com- 
pensoMn amount is hable to be assessed as for 
receipt of salary under S 6 1932 M 424*62 

M L J 656 (F D ) A capital sura received by 
the manager of the Court of Wards m commata- 
tion of the whole of hu pension falls within S 4 
‘3) ('t") IS exempt from taxation That 
paragraph makes no distinction between pen- 
nons which may be demanded as of legal right 
and those which are granted volunianlv and 
between those payable by Government and those 
payable by any private body or individual In 
deciding if the payment is pension or a gratuity, 
the Court has to look into the real nature of 
transaction and the fact that it is called by one 
name in the Government letter is not conclu- 
sive But the amount is not exempt under S 4 
(3) (wi) “ payment must be considered to 
have ‘arisen from’ his occupation (56 C. 211, 
Foil) 10 P 3 « 5 -i 93 t P 45 t See also 12 R 
477.1521c 939=.I934R 377 (SB) Officers 
ihc allotments made to the fund in the name of 
an officer of the company were not in the 
nature of salary for current services, but w«a« 
merely the measure of a sum which the company 
volunteered to pay to him on the termination 
of his service, and that this sum when paid was 
not “income” and therefore not taxable Held 
•ho, that the amount received was just ns much 
a r’aniial receipt in the Imnds of an cmido>ee 


a. would be the payment of a lump sum from a 
provident fund on the cmyloycc’s rebrement 
'Die latter would, apart from the speafic exemp- 
tion m S 4 (3) (r) of the Income-tax Act, be 
by Its nature, capital and not income [affirm 
1935 Mad 953*69 ML J 611 (S B) 1932 
P C 138, Rcl on ] 64 I A 323*39 Bom-L.R* 
io50=M CL J 36*41 CWN ii 57*46LW 
214*1937 P C 261 (P. C) ^Vhc^c the roam- 
tenance allowance received by a junior 
member of a Hmdu family possessed of an 
impartible raj, is not received by him as a 
member of an undivided Hindu family, his 
source is not the original source through which 
the estate received the money and his immediate 
source » the bounty or gift by the estate, m 
which case it cannot be considered to be agn- 
cultural income and cannot be exempt fmtn 
income-tax under S 4 (3) (eiii) 149 1 C 3W 
*1034 A 81C S 4(3), Cl (eii) can only 
apply when the receipt is not by way of addition 
to the remuneration of the employee 42 
812*1935 M 053*69 ML J bit (SB) The 
principle of sub cl (cti) is that it 11 only income 
from business earned on with the object of pro* 
ducing a deHmle return that is taxable Any- 
thing m the nature of a windfall is excluded 59 
lA 206*590 1343*1932 PC 138*63 ML 
J 124 (PC) A mere speculation, not m the 
nature of trade, cannot, by any process of rea- 
soning, be regarded as an adienture in the 
nature of trade \Vhcther a particular transac- 
tion of purchase of a commodity with a view to 
selling at a profit is called a speculation cf 
whether it is called adventure, is of no account, 
the dividing line between assessability and .ex- 
emption depends on whether what is done u 
done in the nature of trade or not It is erro- 
neous to hold that if an mvestment u safe and 0 
a lock-up investment made without the tnt« 
tion of resale being in the forefront of the 
investor's mind, then it may be regarded as an 
accretion of capital and non-assessable, but thsf 
the instant speculation comes in, it is an advw- 
turc in the nature of trade. The fact that me 
assessec employs a business man whether her 
husband or a stranger to purchase the cornmo- 
dityand later tosell ic, falls short of making her 
an adventurer m trade, when the transaction i* 
an isolated transaction In order to constitute 
an isolated transaction an adventure in the 
nature of trade, there must be some actnity of* 
trading nature between the purchase and the 
sale, undertaken in order to make the property 
marketable, 1 r , to put it into a saleable state or 
to attract purchasers 1939 Rang L R 757 * 
264 1 C 497= 1939 Rang 337 Profits made by 
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NOTES 

tnonp\ Ifndff out of rschan^ fluciuatiotw— 
If anawblc Jj ^tL»l 707 “t 9 J 4 aoO 
No pmeral rule can be laid down in ca«ct 
"here a Tnone> lending busmnt laVei pro* 
perty m tautfaction of the debji due and 
•ellt them But i^herr, ai a matter of 
fact, in a mone>--lendinif buune^i, profit! 
ace i^nerally pot b) taking landi in taliifaciion 
of the debts due and telling (hem for profiis 
later on. such profits must no doubt be con* 
tidertd as denied from such business and can* 
not escape taxation by sa>nng that the profits 
hate nothing to do iMth the business of the 
firm w hi A ss-ai merely money lending jt L 
ai5««lQ30 M iiq (SB) The mortgagee 
Mho earned a money lending business advanced 
a loan and the transaction was embodied in 
indentures One of these was described as a 
rirpeshgt lease wth usufructuary mortgage 
* The mortgagee lessee was to be m possession 
of the properties, and, in Ins relation to the 
culuvators of the sod he stood m the position 
of landlord, dealing directly Miih them and 
collecting the rents He had moreover to pay 
the Government revenue, cesses and taxes and 
his name was registered in the Land Registra- 
tion Department He alone was able to sue 
for rent whether current or arrears, to sue for 
enhancement or for ejectment and was able to 
settle lands wirti raiya's and tenants in all the 
properties, m faet he was m a posmonto take 
all proceedings which the mortgagor nould 
have been able to take in the ordinary course 
if the lands leased and mortgaged had re- 
mained in her khas possession " Httd, that 
the thika profits which formed part of the rentt 
were agricultural income within the meaning 
* of S ^\\) {a) and as such were exempt from 
asscMment ntld, further, that the fact that the 
reapient was a money-lender did not matter, as 
the business of money lending may bring m an 
income which is exempt from income tax on 
the ground that tt is derived from agricultural 
land The exemption is conferred, and con 
ferred indelibly, on a particular kind of income 
and does not depend on the character of the 
recipient 62 I A 214=14? €^3=1935 PC 
172=69 ML J 474 (PC) See also {1937) * 
MLJ 351 Ordinanly profits arising out of 
an uolated transaction outside the scope of the 
business are not assessable to income tax as a 
business profit and such profits are not taxable 
unless there is evidence that the income denv- 
ed from, and the expenses incurred in, the tran 
sacbon were included and made part of the 
asscssees business accounts [B^non fif Co, 
Ltd V Oge, 7 Tax Cases 125 Ref to) 1930 
M 123=58 MLJ 95 (FB) The question 
whether the profit that accrues to a banker 
and money lender from an uolaled transaction 
of a purchase and sale of certain propertv is 
taxable as profit arising from his business or 
exempt for taxation as arising from occupation 
of a casual nature within the meamng of S 3 
(2) (cm) of the Income Tax Act of 1918, is one 
offact 58 MLJ 68 =i93oM 121 (PB) a 
receipt of a casual and non-recumng nature 
arising from business or the exerasc of a pro 
fession, vocation or occupation does not come 
Within exception 47 A. 372=23 ALJ 65 


Isolated transaction— Unusually heavy commis- 
sion {i not of “casual or non recurring’’ natural 
47 A 37a Purchai- by asiesse* oflargc area of 
building site — Sale after several years In small 
plot! to several persons— Profits earned is 
-taxable — Claim to exemption as casual and 
non-recumng receipts not arising from business 
IS not lustainabile. 1939 ITR 154 \Vhere 
a certain company passed a resolution for volun- 
tarywinding up and at the same time voted a 
certain sum to the ascessee company who 
acted as the managing agents of the former by 
way of compensation for the loss of their office, 
held, that the amount 10 received was not ex- 
empted from assessment 56 C 211=33 CW 
N 112=19290 212 Compensation received 
by a company as agent of a business concern 
for determination of the agency, is a receipt 
an$mg"from business, and consequently, if in- 
come, it would be taxable under S lo as being 
an income from business, or at least under 
S 12 as being income from other sources The 
circumstances that it is casual or non recurring 
does not exempt it from taxation under S 4 (3) 
(ni) 58 C 1153=35 C'VN 361 = 19310 
676 If a man elaims an interc't m the capital 
of a business and receives a sum of money in 
satisfaction of all claims he may have In the 
capitalofihe biuiness, that income is not liable 
to income-tax 34 C W N 788 A remunera- 
tion earned by a cotton merchant who is ap- 
pointed under a power-of attorney to realize 
cotton which another merchant had purchased 
will be '‘rteeibU ervwg from bmntss" and liable 
to be assessed to income-tax 27BomLR 478 
= 1925 B 318 The phrase, “reen^ff oming 
St<m as used m S 4 (3) (tii) 11 not 

confin-d to receipts arising from a business 
earned on continuously during the year Even 
if they are from a single adventure in business 
they would be liable to be taxed 1925 B 318 
The question of the assessability to income-tax of 
profits realised by a banking concern from the 
sale ofsccunlics and shares must be deter nined 
on the facts of each case whether the bankin’^ 
concern had been dealing m securities and 
shares as part of its business In this matter 
the findingoffact arnved at by the Income-tax 
aulhonlies u conclusive unless it is found that 
that finding was based on no material It docs 
not necessarily follow from the circumstance 
that such profits have not been utilised in the 
revenue account and that they have been 
carried to the reserve capital tn bloc that they 
were not trading profits ILR (1938) Lah 526 
= 1938 Lah Bj2 Sie also 45 MLJ 707=1924 
M 208 Asohcitorwhowaicmploycd b> asharc- 
bolder of company interviewed the managing 
agents of the company and came to an 
arrangement with them which benefited sub- 
stantially l«s client and the other shareholders 
for which he was duly paid for by hts client. 
The arrangement incidentally benefited two 
{inns of stock brokers who did not employ the 
sohcitor One of the firms paid a sum of 
10,000 to the sohator Held, it was a receipt 
by him arising from the exercise by him of his 
profession and was part of hu income which 
was not exempt from tax under S 4 (3) (on) of 
the Act, assuming that it was of a casual or 
non recumag nature The sum received by the 
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solicitor was not a testimonial to his ability or 
qualities as a solicitor generally, but was directly 
connected with a particular professional act, 
namely, the part he pla)ed in procuring the 
new issue of shares by which the payers hiil 
derived great benefit ILR (1941) i Cal 56* 
— 1941 I TR 261=45 CWN 543=1941 CaJ 

Speculation in stocks and shares — A man 
mav either buy shares or securities with ihe 
object and intention of making a gain from the 
sale when those sharers or securities have risen 
to a higher pnee or he may purchase the shares 
or secunlies with the intention of keeping his 
capital safe and receiving meanwhile a certain 
amount of dividend or interest The intention 
must be deduced from acts and from the circum* 
stances of the case It is only in the former 
case that the profits are taxable and the losses 
deductible I934ALJ 6i = ig34A 370 Set 
abo 1939 Rang LR 757 = t939 Rang 337 As 
to taxability of gratuity received by employee on 
termination of service, stt 13 R 477=1934 R 
377 (S B ) Relief granted to decree holder m 
respect of auctioneer s commission is exempt 
from I L R ( 193B) A 691-1338 A L J 
736 “I 938 A 11 464^6) 

Purchase op mortcaoed properties d* satis- 

PACTION OP DECREE — SUBSEQUENT SALE POR 

PROFIT — Profits, tp exempt from tax 
—The assessee, a profession^ money lender, 
got an assignment of a mortgage from another, 
sued on the mortgage and having obtained a 
decree for a large amount, took possession of 
the mortgaged properties in satisfaction of the 
decree Later on, he sold the properties for 
cash and made a large profit out of the transac 
tion On the not profits being assessed to m 
come<tax, the assessee claimed exemption under 
S 4 (3) (i*'*) of Income tax Act, on the 
ground that the transaction was not one in the 
course of his business, but an isolated venture, 
speculative and casual m nature HtU, that 
the taking of the assignment was of a nature 
coming wilhm the ambit of money lending and 
not such an isolated transact on as to lake it 
out of the category of his business, (hough it 
might be speculative that the transaction 
could not be held to have been entered upon 
otherwise than as a matter of business and 
hence the profits were liable to be assessed to 
income tax 58 M 105=1934 M 539=67 M 
LJ 347 (F B) See also 1930 M II9(S B) 
Where a profit is made out of a 
single sale transaction the test to be applied in 
deciding as to whether it is capital assets or 
gam IS to see whether there was a gain made it 
an operation of business in carrying out a 
scheme for making profits 177 I C 610=1038 
Rang 315 (SB) 

Receipt op casual nature — Assessee financ- 
ing an appeal— Add tional sum received by him 
on appeal being successful is taxable S54 I C 
963-I935A\'R 5«8=.t935 ALI 405=1935 
A 49 j The assessee who was a tin mine 
owner and worker lent certain sums of money 
to H' to enable him to work a tm area Subse 
quenily he again advanced a Joan to IF in onlet 
to enable the latter to do certain work and sell 
tl e irnnc and IF executed an agreement by 


which he agreed to pay the assessee a third of 
the consideration which might be realised by 
Ihe sale Held, that the transaction was a 
private venture and not part of the assessee'i 
business and was a receipt of a casual nature 
under S 4 (3) (nn) and not profits or gams 
under S lo orS 13 (3) ii R 454 

Sec 4 ( 3 ) (vii) and (viii) Royalties for 
PREPARING Bricks — Royalties for preparing 
bncks are assessable to income tax On the 
assesscc’s land, there was a quantity of earth 
suitable for brick making He granted bccnces 
to brick makers to erect bnck kilns upon the 
land to take away bnck earth and use it for 
making bncks The assessee charged fees at 
certain rates for the licences J/eld, the income 
was not of a casual or non recurnng nature, or 
agricultural income, it could not be considered 
as in the nature of a capital sale of the assets 
of the assessee and that it was assessable to 
income tax 10 P 275=1931 P 264 An 
assessee who owned patent nghts wbitm were 
ongmally used in his business conveyed the 
working rights under licence to another perwn 
against payment of a share in the profits He 
subsequently cancelled this agreement and con- 
verted hu nghts under that conveyance into 
bccnce under an agreement against an annual 
payment during subsistence of agreement Thus 
what was transferred by the assessee was not 
the corpus but the usufnict of the patent for 
an uncertain period in consideration of amoiut 
which had not been definitely known //rWj that 
the annual receipu under the agreement we« 
income, profits or gams and were not exempted 
by S 4 (3) (pit) 1937 Lah 880 
Secs 4 ( 3 ) (vii), 10 and 66 ( 5 ) , Paorns 

PROM INVESTMENT OP CUBICr’S DEPOStH » 


TAXABLE —Where an assessee doing business as 
a produce agent receives large sums of money 
from his clients as deposits and invests them m 
Government securities and realises a profit by 
the sale of such sccuniics on the queslionJ 
whether such an investment was in the nature 
of fixed capital or of stock in trade, and whether 
such profits were exempt from payment of 
income tax under S 4 (3) (iii) of the Act 
/*W, that if an investment is made with the 
object of permanently excluding a certam sum 
from the floating capital of a concern, it might 
be held lo be fixed capital But ifthe investment 
IS part of the business and the sum is intended 
to serve as stock in trade, the profits arising 
therefrom will form part of the income of the 
concern ji/rlher on the /acts, that the bun 

ness of the assessee was a 411211 banking business 
and It received moneys from clients for th® 
purposes of the business and that the invest 
ments had been made as part of the same 
buuness, and hence the receipu therefrom were 
to all intents and purposes receipts from business 
Even if they were of a casual or non recurring 
Mture they Will not be covered by S 4 ( 3 l 
(ms). An exemption under S 4 (3) (mi) ” 
rlumed for any item of i-csme it is for the 
^eisec to show that the receipt does not anse 
from business and is of a casual and non 
recurnng nature In matters where the inien- 
lion of the assessee is the factor to be con- 
sidered, where the Department has found such 
an intention as a matter of fact, it u doubtful 
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(nil) Acriculiuml income 
*[ (**) Any income recci\cd li) inistccs on bcinlf of a recognised pro\idcnt 
fund 18 defined m clause (a) of section 58 A ) 

•f (x) An) income rcccncd — 

(a) b) 1 person accredited as rcprcsentatisc m British India for political 
purposes of an Indian Stale or the Ruler thereof, as his remuneration from the 
oiaic or Ruler for service in such c^apacii) , 

(i) b> a Consul General, Consul, Vice-Consul or Consular Agent of a 
foreign State, as remuneration from such Stale for service in such capacity, 

(0 ^ person cmplojed b) the consulate of a foreign State, not being 

a Bntish subject or the subject of an India Stale, ns remuneration from such foreign 
State for service in such capacit) , 

{d) by a Trade Commissioner or other ollicial rcprcsentativ c m British India 
of the Government of any other part of the British Empire or of a foreign Govern- 
ment, as his official salary, if the offiaal salary of the corresponding officials, if 
any, of die Central Government resident for similar purposes in the country con- 
cerned enjo) a similar exemption in that countr) , 

(r) by a member of the staff of a Trade Commissioner or offiaal represen* 
tative referred to in sub-clause (d), as his official salary, when such member i* 
a subject of the country represented, and the ijounir) represented has made cor- 
responding provisions for similar exemptions in the ease of members of the staff 
of the corresponding officials of the Central Government 


hEG REF 

> Added b) S 3 of Act XII of 1939 

• Ch (*) and (n) inierled by Act \XIII of 
1941 

NOTES 

whether the High Court could go behind such 
a finding 40FLR 3s6»i6 uh 7o6s>i93Q 
Lah 44 

See 4 (3) and (viii)— e//9 Notes under 
S 3 (1)] Usu/rucluaiy mortgaget Uasjng morigaged 
pretty to morrgagor On fixed annual payments 
— Such payments arc agncuUural income and 
should be excluded from income tax 36 A L.J 
sOo^igsS A 81 (F B ) Sie also iCo I C. 948= 
43 LW 384=1936 M 144 70 MLJ 34 
(SB), 13P 336=147 IC 1336 1934 P 178 
(SB), 1938 M 543 = 54 MLJ 5n(FO) 
Quaerf — A usufructuary mortgage was creat^ 
in favour of the assessee at a specified rate of 
interest On the same day and as part of the 
same transaction the mortgagee gave the pro- 
perty to mortgagor on lease reserving rent 
exactly equal to the amount of interest on the 
money advanced at stipulated rate The Govern 
ment revenue was to be paid by the mortgagor 
and in default the mortgagee was enutled to 
proceed against mortgagor In default of pay- 
ment of the lease rent the mortgagee was 
enutled to lake possession of the mortgaged 
property In the event of any reduction of 
the pnnapal the rent payable was also lo be 
r^uced in proportion HtU that Che interest 
reserved by the documents in this case and 
paid to the assessee during such period as he 
was not in possession of the leased property was 
assessable to income tax 9 P 194=133 1C 
617=1930 P 33 (SB) Ste also 13 P 336«« 
1934 P *78 (S-B ) P'^ J - — There IS a 

clear duliBiliwi fcrfuxm rml and tnitttH Rentu 
Vhe return from land for the use of one's land 
and signifies the sum payable m respect of the 


useofland Interest is tl e return frommonev 
for the use of ones money and sgRides the 
sum pa> able in respect of the use uf money 
Rent issues out of the land demised, whereas 
interest is revenue derived from the money lent 

t P 194 ?et KuluanI Sahey J —If the income u 
enved from land used for agr cultural purposes 
as rent or revenue then such income is exempt 
from assessment The income cannot be made 
taxable unless and until it can be brought 
strictly wilhin the leltcr of the law 13 P 33S" 
1934 P 17C (SB) Income from quarries, if 
income from agricultural purposes Set 50 A 
98 As to what H taxable income in case of 
royalty in respect of a mortgage and lease of a 
coal mine see 13 P 197-1934 P *>6 (SB) 
Where the assessee among other activities of an 
agricultural natuf* cvllivAln aloe plants and from 
them by mmw 0/ mathmery prepares siiaf/Are which 
be sells in the market the whole of the profits 
are exempt as being purely agricultural income 
9 p 185=123 I C Gio-1930 P 4A (S B) But 
sec also 48 G i6i Income from ^ifuhet in tanks 
and supply channels is not agncuhural income 
and IS not exempt from income tax 140 I C 
450=1932 M 757=63 634 (FB) See 

also 3 P 470 53 C 524 The maintenance 
allowance obtained by a widow under a com 
promise though derived from an agricultural 
estate is not agncultural income within the 
meaning of S 2 (t) (a), and hence is not 

exempt from in"come-tax under S 4 (3) (n ») 
14R I C 65 i=»ioOWN 1003=19330.475 
VVbere the assessee receives certain sum every 
year under S 8-A (A), Punjab Laws Act from 
hu cider brother on whom the impartible esta e 
devolves under S 8 Punjab Laws Act as 
maintenance out of the assignment which is 
agncultural income and exempt as such, the 
aUowatice u a part of the ass gnment and cannot 
be taxed 1937 Lah 903 See also 158 I C. 
810=1935 OWN 1143 
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(*i) efTect from the and diy of September, 1939, the mcome charge- 

able under the head “ Salaries ” of a Nepalcs* member of the Nepalese Military 
Force serving with His Majesty’s Forces, or of any member of an Indian State 
Force, so seiaing, and any other income accruing or arising avithout Bntish India 
which IS received in or brought into Bntish India by an> such member while the 
Force to which he b longs is serving with His Majesty’s Forces ] 

In this sub section “ chantable purpose ” includes relief of the poor, edu- 
cation, medical relief and the advancement of any other object of general public 
utility, ^[but nothing contained in clause (1), clause (la) or clause (11) shall operate 
to exempt from the provisions of this Act that part of the income of a private 
religious trust which does not enure for the benefit of the public] 

Residence m Bntish India For the purposes of this Act— 

(а) any individual is resident m British India m any year if he — 

(1) IS m British India in that year for a period amounting m all to one 
hundred and eighty-tuo days or more , or 

(u) maintains or has maintained for him a dwelling place in Bntish India 
for a period or periods amountingin all to one hundred and eighty-two days or 
more m that year, and is in British India for any time in that year, or 

(ill) having within the four years preceding that year been m Bntish India 
for a period of or for periods amoitnung m all to three hundred and sixty five day’s 
or more, is m British India for any time in that year otherw isc than on an occasional 
or casual visit, 

’[or (iji) IS m British India for any time in that year and the Income tax 
Officer IS satisfied that such individual having arrived m British India during 
that year is likely to remain in Bntish India for not less than three years from the 
date of his arriv'al] 

(б) a Hindu undivided family, firm or other association of persons is resident 
m B-itish India unless the control and management of its affairs is situated wholly 
without British India and 

(f) a company is resident m Bntish India m any year (a) if the control and 
management of its affairs is situated wholly m Briush India in that year, or (b) » 
its income arising in Bntish India m that year exceeds its income arising without 
Bntish India in that year 


LEG REF 

* Added by Act XII of iqig 

* Si 4A and 4B inserted by S 5 of Act VII of 

1910 

* Added by Act XXIII of 1941 

NOTES 

Scope and Object — S 4 (3) (p'm) read 
with S 2 IS designed to protect the producer 
by gi«ng him exempt on from Uab lity to 
income tax as a bon<i fiie agnculturut carrying 
on bus ness of a fanner in the ordinary course 
of good husbandry 53 ^ G 301 (F B ) See 
ahe 2S AL.J 116=50 A 98 = 1927 A 703 
1928 M 5n'’5t M 1-J 594(^0) 45CWN 
Gj7-i94iCa1 598 i937 RangLR 191 = 1937 
Ran^ 337 (SB) 

Sec^t ^ and 24 — ^Tle assessee purchased 
shares to the value of a b g amount in a limi 
ted rompiny The compiny afierwards went 
into liquidat on, and out of that I quidaCion a 
new company was formed This company 
> av ng acqu red the assets of the old company 
agreed 10 allot ccria n shares and debentures to 
Oc assessee but the agreement was not fulflled 
w »h the result that the assessee lost a const 
derablc sum of the money of his original in 


vestment made in the old company, HtlS that 
the dilTercnce between what the aisesscc has in 
fact got and what he onginally invested was a 
loss which was clearly a loss of capital and 
therefore it could not be taken into consideration 
for the purpose of arriving at the assessable 
income 182 I C 841 = 1939 Pa* 
la the process of prepanng tea for 
the marVet the part when the tea is planted 
and plucked is agriculture and the part when 
the leaf is dried rolled and stored is manu 
facture For assessing income tax the profiu 
from the agricultural process are exempt and 
only that from the manufacture is 1 able to 
assessment 48 C 161 = 61 IC 107 But iji 
altot) P 185 See abo 158 IC 810—1935 ^ 
\\ N 1143 IncomedcnvM from jaliar (Cuberyj 
hats and ghatlttgi is not agncultural income and 
IS not exempt from income tax 3 P 470=19*4 
P 474 104 I C 841 See also 53 C 594 = 3 ° 
C.\V N 524=1929 G Cig 1932 M 757=®3 
ML 1 634 (FB) 

S 4 A (b) Hindu JOINT EAsm-Y — RESIt)E^cE 
— ^ 4 A (6) does no more than clanfy the ex %- 
ting pos tion by point ng out that in the case of 
a joiot Hindu fam ly business the res dence of 
individual members of the undivided family 
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S 5) Tnr Indian Income-tax Act (XI of 1922) 


Ordmar> mdcnct Tor llic purposes of this Act— 

(tf) in indiNidinl is 'not ordinarily resident’ m British India in any >car 
if he has not l>ccn resident in Bniish India in nine out of the ten >cars preceding 
that >cnr nr if he Ins not during ihcscarn )cirs preceding tint ^ear been in British 
India for a penod of, or far periods amounting in all to, more than tuo >cars , 

( 4 ) a Hindu undnidcd family is deemed to be ordinaril> resident in British 
India if Its manager is ordinarily resident m British India » 

(c) a company, firm or other assoaation of persons is ordinarily resident 
in British India if it is resident in British India ] 

CHAPTER II 


Income-tax autl onlm 


Income-tax AunionmES 

*[5 {*) There shall be the following classes of 

Income-tax authorities for the purposes of this Act, 
namely — 

(a) the Central Board of Revenue , 

(A) Commissioners of Income tax , 

(c) Assistant Commissioners of Income tax ssho may be cither Appellate 
Assistant Commissioners of Income-tax or Inspecting Assistant Commissioners of 
Income tax , 

(d) Income-tax Officers 

(2) Tlic Central Gov'cmmcnt may appoint a Commissioner of Income-tax 
for any area speafied in the order of appointment, and may appoint Commissioners 
of Income-tax, not more than three in all, each to discharge, without reference to 
ar*a, and to the exclusion of any Commissioner appointed for any area, the functions 
of a Commissioner in respect of any cases or aasses of cases assigned to him by 
the Central Board of Revenue 

(3) Tlie Central Government may appoint *[• • *] as many 

Appellate or Inspecting Assistant Commissioners of Income tax and Income tax 
Officers as it thinks fit 


(4) Appellate Assistant Commissioners of Income tax shall be under the 
direct control of the Central Board of Revenue and shall perform their functions 
in respect of such persons or classes of persons ’[or of such incomes or classes of 
income or] in respect cf such areas as the Central Board of Revenue may direct, 
*[and, where such directions have assigned to two or more Appellate Assistant 
Commiss oners of Income tax, the same persons or classes of persons or the same 
incomes or classes of income or the same area] in accordance with any orders which 


LEG REF 

* SutKtitutcd for the orig nal sect on by S 6 
of Act VII of 1939 

• The wordi for any area omitted by S 3 

of Act XL of 1940 and shall have effect from 
ist Apnl 1939 . , 

• Substituted for and of such incomes or 
classes of income and by Act XL of 1940 and 
shall hase effect from ist Apnl 1939 

* Substituted for the words and where two 
or more appellate Ass stant Commiss oners 
have been appointed for the same area by 
Act XL of 1940 and shall have effect from trt 
April 1939 

NOTES 

cannot be material from which it could be in 
ferred that the family res ded there tf such rest 
dencewere forlu tous and dnorced from con 
tro] and management of the business Con 
sequently the fam ly cannot be said to res dc in 
all those places where members of the family 
live and tl e fact that one member of tbe 
C C \1 —366 


undivided family eats dnnks and sleeps at a 
particular place is not neccssanty any ctidencc 
that (he family resides there 197 I C 260— 
1941 ITR 685=1941 Rang 273 (SB) 

bee 5 — The Income lax Officer of the area 
in which the principal place of bus ness is silua 
ted has the dutv of assessing the whole of the 
income derived from the princ pal place of 
business as well as the vanous branches 47 A 
631=23ALJ 379 Where the Commissioner 
of Income tax ga e a d reel on to the effect lhat 
that he appointed an Income tax Officer to 
perform all the functions of an Income-tax 
CHEcer in respect of those persons in Calcutta 
whose cases may be made over to hjm from 
tune to time htld that that the persons referred 
to in the direction do not const tute a class of 
persons With n the meaning of Cl (4)ofS 3 of 
the Act 33 C \\ N 1206 As to transfer of 
cases of assessment from one officer to anoil er, 
w I L.R (1940} Bom 650=42 Bom L.R 414= 
1940 Bom 234 1941 ITR 679 Srroli? 43 
BL-R 1009=1941 B 64- 
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the Central Board of Revenue may make for the distribution and allocation of the 
work to be performed 

(5) Inspecting Assistant Commi^ioners of Income-tax and inceme-tax 
Officers shall perform their functions m respect of such persons 01 classes cf persons 
'[or of such incomes or classes of income or] in respect of such areas as the Com- 
missioner of Income-tax may direct, *[and, where such directions have assigned 
to two or more Inspecting Assistant Commissioners of Income tax or Income tax 
Officers, the same persons or classes of persons or the same incomes or classes of 
income or the same area] in accordance with any orders which the Commissioner 
of Income-tax may make for the distribution and allocation of the work to be 
performed The Commissioner may, with the previous approval of the Central 
Board of Revenue, by general or special order in tvriting, direct that the powers 
conferred on the Income tax Officer and the Appellate Assistant Commissioner by 
or under this Act shall, in respect of any specified case or class of cases, be exercised 
by the Inspecting Assistant Commissioner and the Commissioner, respective!), 
and, for the purposes of any case in respect of which such order applies, references 
in this Act or in any rul-s made hereunder to the Income-tax Officer and the 
Appellate Assistant Commissioner shall be deemed to be references to the Inspecting 
Assistant Commissioner and the Commissioner, respectively 

(6) The Central Board of Revcmie may, by notification in the Official 
Gazette, empower Commissioners of Income-tax, Appellate or Inspecting Assistant 
Commissioners of Income tax and Income-tax Officers to perform such functions 
m respect of such classes of persons 01 such classes of income *[or such area] a* 

be specified in the notification, and thereupon the functions so specified tntill 
cease ^[* • •] to be performed in respect of the specified classes of 

persons or classes of income *[or area] by the other authorities appointed under 
sub-sections (2} and (3) 

(7) Assistant Commissioners of Income-tax and Income-tax Officers shall 
for the purposes of this Act, be subordinate to the Commissioner of Income tax 
for the area m which they perform their functions, or where they perform functions 
assigned to them by a Commusioner of Income tax appointed without refcrercc 
to area, to that Commissioner 

•[ (7^ The Commisa oner of Income-tax may transfer any case from one 
Income-tax Officer subordinate to him to another, and the Central Board of Revenue 
may transfer any cas’ from any one Income-tax Officer to another Such transfer 
may be made at any stage of the proceedings, and shall not render necessary the 
reissue of any notice alread> issued by the Income tax Officer from wliom the case 
is transferred ] 

(8) All officers and person* employed in the execution of this Act sh^ll 
observe and follow the orders, instructions and directions of the Central Board 01 
Revenue 

Provided that no such orders, instructions or directions shall be given so 
as to interfere with the discretion of the Appellate Assistant Commiss oner in the 
exercise of his Appellate functions ] 

’[CHAPTER II-A 
Appellate Tribunal ] 

*[ 5 A (i) The Central Government shall appoint an Appelbte Tribunal 

LEG REF Act XL of igjo and shall 1 avc cfTec from ut 

• Substituted for ‘ and of such incomes or Apnl 1939 , 

tlasse* of income and by S 3 of Act XL of 'The words wiihSn the specified 

1910 and shall have effect from isc April 1939 were omitted tbid with effect from 1st Apnl, 

• Substituted for * and where two or more 1*39 , 

Inspecting Assistant Commissioners of Income * Inserted by S 3 of Act Nl of 1940 ““ 
la* Of Income-tax Officer* have been appointed ahall have effect from istApril *939 

the lame area ’ by Act XL of 1940 and shall • Inseried ibtd 

have effect from lit Apnt 1939 » Inserted by S 4 of Act \Lof1910 

■ Substituted for ‘ and for such area’ by • Inserted by S 83 of Act VI, of 1939. 
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S 6] 


Tic AppflUie Tnlninal Consisting of not more than ten persons to exercise the 
functions conferred on the Appcihtc Tribunal by this 
Acl 

(а) Tlic Appellate Tribunal shall consist of an equal number of ludicial 
members and accountant members as hereinafter defined 

*[Pro\ideil that thcTnbunal shall not be deemed to be intahdly constituted 
mcrcl> b) reason of a temporarj incquatit> caused by the dcatli, retirement or 
rcmo\a! of an> member] 

{3) ^ judicial member shall be a person tsho has exercised the powers of a 
District Judqc or who possesses such qualifications as arc normally requited for 
appointment to the post of District Judge » and an accountant member shall be 
a person who has, for a period of not less than six ^cars, practised professionally 
as a Registered Accountant enroll^ on the Register of Accountants maintained 
b> the Central GoNcrnmcnt under the Auditors Certificate Rules 1932 

Prosjded that the Central Covemment may appoint as an accountant 
member of the Tribunal any person not possessing the qualifications required by 
this sub»section , if it is satisfied that he has qualifications and has had adequate 
expen cnee ofa cliaractei winch render him suitable for appointment to the Tribunal 

(4) Tlie Central Goternment shall appoint a judicial member ofthcTnbunal 
to be president thereof 

(5) Tlic powers and functions of the Appellate Tribunal may be exercised 
and disciiargcd b^ Benches constituted from members of the Tribunal by the 
president of the Inbuna! 

(б) A Bench shall consist of not less than two members of the Tnbunal, 
and shall be constituted so as to contain an equal number of judicial members 
and accountant members, or so that the number of members of one class does not 
exceed the number of members of the other class by more than one 

S ') If the members of a Bench differ in opinion on any point the point shall 
ed according to the opinion of the majority, if there is a ma)oiity but if 
the members arc equally disnded, they shall state the point or points on ^shtch 
they difTcr, and the case shall be referred by the president of the Tribunal for 
hearing on such point or points by one or more of the other members of the Tribunal 
and such point or points shall be deaded according to the opinion of the majority 
of the members of the Tribunal who hate heard the case including those who 
first heard it 

(8) Subject to the provisions of this Act the Appellate Tribunal shall have 
power to regulate its own procedure and the procedure of Benches of the Tnbunal 
in all matters arising out of the discharge of its functions including the *[places] 
at which the Benches shall hold their sittings] 

CHAPTER III 
Taxable Income 

6 Save as othcxavise provided by this Act the 
Heads of income chargeable following heads of income profits and gains shall be 
lo income lax chargeable to income tax in the manner hereinafter 

appearing namely — 

(1) Salaries 


LEG REF 

s Added by Act XXIII of 1941 
* Subsl luted for place by S 4 of Act XL 


Chap III — d'runderS 4 Penchndgt J — 
The proM nns of Ch III of the Act arc not 
1 m ted b^ S 3 of the Act and must be cons 
trued as they stand and S to (1) docs not 
requ re that the bus ness should be earned on 
by the assessec personally The assessee must 


be held to carry on the bus ness though he 
niay not has-e any execul c control over the 
conduct ofit and 1 e is corucquently I able lo be 
assessed on the full profits and gams of the bust 
ness wh eh ts h s business 41 C\\JJ 46 — 1 L. 
R (1937) a Cal 36 

CcNTiRUCnoN or St.crjO't — Per Courbitj Tmili 
C 3 — Tie words profits and gam in S 6 
arc an amp] fication and not a 1 nutation upon 
ibevrord income The words other sources 
uidcatethat an>th ng wh ch can properly be 
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(«) Interest on securities ; 

Income from property ; 

(to) Profits and gams of business, profession or vocation, 
(w) Income from other sources] 


^ Substituted for the original clause (in), (w) 
(f) and (pi) b> S 7 of Act VII of 1939 

NOTES 

desenbed as income is taxable unless expressly 
exempted 13 P 661 = 1934 P 384 (PB) See 
also 63 C 109, 14 P 559=63 I A 907—69 M L.j 
190 (PC) The word “income” 11 not specifically 
defined in the Income tax Act The word is 
used along with the words ‘profits and gams*, 
and It may be that those ssords are explana* 
tory of the word ‘income" Mone>spaid to a 
Railway Company by the Stale bv way of 
subsidy under the terms of an agreement 
between the company and the Secretary of 
State, m order to make up the minimum guaran- 
teed interest payable to the shareholders should 
properly he described and treated as income of 
the company assessable to income-tax Mone>*a 
which are in the coffers of the company and 
arc aiailable m the same way as earnings for 
the purpose of payment out as interest or divi 
dend are “income’ The subsidy being in lieu 
of moneys which might have been earned hy 
the company, and having the same nature as 
moneys earned by the company, as far as 
liability to income tax is concerned once that 
IS paid by the State to the company, it is 
income and as such comes wichm the gnp of 
the Income tax An, and is liable to income 
tax in spite of the fact that it is intended to 
be paid to the shareholden Such moneys 
cannot be deducted under S 10 (9) (m) of the 
Act 63 C 109 

',Cl (1) — Compensation amount paid 
to Government servant who had been conipul 
sonly retired is liable to assessment as for salary 
received 137 IC 557=1939 M 494=62 
MLJ 6j6 (FB) (56 C cii,Rcf to) See 
abo 137 I C 84, cited under S 7 

Cl (ti) —The border line between a case 
where interest is chargeable to tax and a case 
where It is not so chargeable appears at times 
to be extremely fine INhere interest is awar- 
ded under the prosisions of S 9O of the Land 
Acquisition Aci, it is in the nature of corapen 
sation for the loss of the late owner’s nght to 
retain possession of the property acquired In 
other wordsit i» damages assessed interim of 
interest For loss of possession of property up to 
date ofreccipt of Its consideration Further, the 
awaking ol such interest is not mandatory but 
IS discretionary with ihr Court and the 
claimant is not eniitird to it as of right unde 
any rule of law Hence such mterwt is not 
income and 1$ not assessable as such to tax 

ILR (toil) All 51-193 IC 73. -,9,0 A 

L.J CG0-1941 All 133 ^ 

9 (»‘0— Bo>aJty on mines cannot Cill 

wilhin the heading “income from property" 
InS 0 because such income is defined in S 
9 ijMoITR 563-21 PatLT 807=20 Pat 
13-1040 Pat 633 (SJJ) Mmetal Jcaiet 
must be regarded at leases and not as sales of 


coal, the annual payments of royalty in suA 
case must be regarded as a rent m the hanm 
of the assessee They were therefore assessable 
to income tax as they constitute * income from 
other sources " 20 Pat 13— (SB) ‘A sale may 
be made for a price which could properly be 
regarded as a capital receipt and therefore not 
assessable to income tax. Such a transaction 
would amount to the exchange of one form m 
capital for another The consideration for such 
a sate, however, need not be in the form of 
capital A vendor might secure by the lerms of 
the sale an income for himself, and such would 
undoubtedly be assessable to income tax. 20 Pat 
‘3 (SB) , ^ 

Cl (iv) — Contnbulioiu made entirely by 
members to a Mutual Insurance Company are 
not assessable See 56 B 119=135 I C. 813= 
33 Bom L R 1581 = 19320 104 Steel 0550 
‘»37'“33 Bom LR. O07- 1931 B 44B 1936AL 

J io85=i936A 764,1941 ITR 627 

Cl (vi) — Employee’s gratuity— Terimnauon 
of senicc on insolvency of employer — Payment 
of gratuity by stranger dot taxable i s R 
477 *934 B 377 (S B ) Income from Jalkan 
which were included in the assets of the estate 
at the time of Permanent Settlement is nw 
liable to assessment to income tax 
income does not fall under the term * 
sources” 53 C 524=19260 819 54 C 003- 
31 OWN 765=19270 432 (F B ) (Case law 
fully discussed ) Foreign firm lending to reu 
dent firm, rrr 30 BomLR 1172 Where the 
assessee has taken land on lease and has crecieo 
on a pan thereof temporary houses and shops 
which are let out on rent and has let out the 
rest to squatters on rent, the iicom* derived 
frooi such rents comes under S 6 (a ) and must 
be assess'd as income from “other ‘sources 
193® ALJ. 643=1930 A 283 Where the m 
come tax authorities concede whether nghtly or 
wrongly, that the income of a Chamber of 
fierce, which IS a mutual concern derived from 
Its members in the shape of a certain nxm 
amount on each transaction registered in *‘'® 
Chamber, is not income from business such m 
come IS not taxable as income from ‘‘other 
sources within the meaning of S 6 (ri) of the 
Act If these payments arc not income from 
business ii is difficult to sec from vvhat ‘other 
source’ a mutual concern can rieme profits 
1936 A L.) 1083=1936 A 764 

Secs 6 and 7 —A relationship of employer 
md employee or of principal and agent 1* 
essential b'fore a payment from one party to 
another can be salary within the meaning o' 

6 (1) and 7 of the Income tax Ac A 
tnclive covenant whereby a person undertakes 
for consideration to abstain from doing a parti 
cular act or from following n particular courtc 
of conduct, IS something quite outs.d* an ordi 
nary contract of employment and the amount so 
paid as consideration under such a covenant 
cannot be held to be * salary” under S 6 (i) ot 
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7 . ( 1)1 lie l.ix slnll be pijibir I)> an asscjscc under the head “ Salanes " 
Sjbne. "I respect of an> sihry or wages, an) annuity, pension 

or rrntlltK. Slnrl nm " * 

profits *f* 


,, LEG. REF. 

MNonJt ••rfcrivrd b) him" \vrrr iwnitlfd 
b) S 0 of \ct \ II of tf)39 


or KMUiiij, jind an) fees, commissions, perquisites or 
*] tn l»cucf,orm addition to, .^ny salar>- or uages, 


KOTES 

S 7 of the Ael Nor would .. 

(it) or S lo of ibc An Tlio amount it not 
trcnird a« tbc direct conKqurnce ofan> actual 
bysiness tranjacted On tbc other hand ii h the 
direct conjcfjuence of no buiineat bemt; tram* 
acted To fall under the head buunesi m S 6 
(rr) of the \ct, an amount muit be the direct 
result of proiits or gams accruing from particular 
business actuall) earned on b) the aucssee 
When the object of the transaction in pursuance 
of which the amount is paid is not to secure an 
income to the assessee, tW amount cannot also 
fall under O (ri) of S *' 


the aucssee that the life annuity pa>-mcnU must 
be considered as payment by instalments of a 
capital purchase sum and secondly, that the 
pajTOcntasdcnsed from the estate and thcre- 

rii t .. y lore exempt from laiation under S t a as am- 

fall under S 6 ailiursi income Htld, (i) that an owner of 
capital might exchange It for an income which 
was taxable, or for another form of capital 
which was not taxable and the question whether 
xshat w*as obtained in exchange should be con- 
jidcrrd as taxable depended upon the nature of 
the transaction in the particular case (Per 
Fuji Dtrr(h) (3) that the annuity cannot be con- 
»ideredas‘'rescnue derived from land which he 
used for agricultural purposes ” (Dr majontj, 
(3) that in spite of the use of the wortf annmty) 
the sum in question was not capital but was 
income and was so taxable, and it was im- 


, . • - The fact . __ 

that the pav-ment u spread over a number of material that tt was the ' pnee” of the prooertv 

years would not make it income, heeaits.- a (r-;- . u .ij *i 

capital pa}-ment is not any the less 


because 

. 1 capitalpay- 

ment because It IS to be paid in equal instalments 
over a penod of >cars If the object of the 
agreement is not the production of an income to 
the assessee, it is not income within the mean- 
ing of S 13 1941ITR-643 As to allow- 

ance for bad debts ut t<)4i Rang L R 539^ 
1941 Rang 185 (S U ) and notes under 
Sees 6 ana 7 MAtvrtvAsce ciuace — 
NATiaa— Wlierc b> the decree of a Court, the 
’j step-mother has a charge not only on 


transferred {Fotiy \ Fltteher, 3 H and ^N'*76q^ 
A/tnuf/r ef Ao/ieim/ Rnenue v Sorter, (1933) A* 


C 684, ^ Stattv Sntilr, (1003) AC 

3&(f’W) 3 « 5 -I 534 P 


>ccs 6 and 24 — The maintenaoce manage- 
ment and running in ra'-e» of race horses by an 
assessee, and his belling, do net m Jaw con- 
stitute the ‘business,’ ‘profession,’ ‘vocation* 


the 


agncullural income was derived but also on 
hu other sources of income included m the 
assessment, the asscssce's liability to bis step- 
mother IS not of the same kind as his liability to 
provide for his wives and daughter The case 
was not one of a charge created by the assessee 
for die payment of debts which he has volun 
tanly incurred and the liability to his step 
mother does not fall within any of the exemp- 
tions or allowances allowed under Ss 7 and 12 
60 1 A 196-Go C 1039=1933 PC 145=65 
M L.J 2b5 (P C ) S» aUo 10 O W N iboz^ 
>933 0 475» 57 C 918=19300 74J 
Secs 6 (1) (iv) and (vi),7, lo and 12— 
ApplicabiLty — Payment of fixed sum annually 
for several years by one to another in consi 
deration oflatter undertaking not to do parti 
cular act or business not taxable as salary or 
business profits or othciwuc Ste 1941 ITR 
642 = 1 LR (1941) Kar 512 = 1942 Smd 53 
Secs 6 and 12 — Transfer op entire rao- 

PERTYBY ASSESSEE — TrANSPEREE TO PAY OFF DEBTS 
AND ANNUITY TO TRANSFEROR — khNUITV IF 

TAXABLE — ^The assessee was the owner of a 
landed estate known as the • nine annas Tikaraj 


Raj ” He had contracted heavy debts He 


. profession*, ’vocauon,’ ' or 'occupa- 
tion and the receipts bv the assessee from the 
said sources or any of them, would not, jfa 
profit had been derived therefrom have in law 
constituted income, profits or gams of the 
asv^ce from 'other source’ within the meaning 
ofS 6 (v») of the Income-tax Act (1922), and 
accordingly, the assessee is not entitled under 
S 24 of the Act to set off any loss of profits or 
gains in any year of assesment in respect of the 
said maintenance, management and running of 
his race horse or in respect of betting, against 
his income profits or gams in the year under 
any other head of assessment ILR (1940) All 
274=*94 oALJ 129 = 1940 All 154 (F B ) See 
«/«>53 L\V 196=1941 Mad a49=(ig40 i 
M L.J 103 (F B ) ^ 1 y4 ; 1 

Secs 7 to 12 , Taxable income— Execittors 

SPENDING AMOUNTS OUT OF INCOME— EXEMPTION 
—Where the executors made payments for the 
sAradh expenses and for the cost of probate, 
out of the income of the ntate coming into their 
hands as executors and m pursuance of obhga 
lions imposed on them by the testator, it is 
simplva case in which the executors having 
received the whole of the income of the estate 
apply a portion in a pariicularway pursuant to 
the direction of the testator and as such no 
allowancx: could be made in respect Ihereof m 


executed a deed by which he transferred his computing the taxable income 05 I A ico 
entire interest in that estate tn iKe it D /moRl n rs.i ... .. -X 


enUre interest in that estate to the iransTerce 
The consideration for the Irarsfer was the pay- 
ment by the transferee of the transferor s dera 
amounting lo a considerable sum, the further 
payment by her of the expenses of the marriage 
of the daughter of the transferor and life 
annuity of R$ 2,40.000 It was contended by 


I L.R (1938) 2 Cal 214—40 Bom L.R 780= 
42C^SN 537=47 Gi4=i038AL.J 261 


ii 8 = (,938) tML-J 704 (P C ) 
Sec 7(1)— Scope of 6 Pat L.T 47=4 p 
2 io=i 925 P 281, 4oCWN’ 827, 1935 L. 0,8* 


. _ - 827, 1935 L. 978' 

paid to an emplojee as gratuity not by 
the employer but by a stranger wthowas mte- 
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*[^vhlch are due to him from, %\hether paid or not, or arc paid by or on behalf of, 
the Crown], a local authority, a company^ or any other public body or assoaation, 
or 2[any private employer , and for the purposes of this sub-section advances by 
way of loan or otherwise of income chai^eable under this head shall be deemed to 
be salary due on the date when the advance is received 

Provided that the tax shall not be payable in respect of any sum which 
the assessee by the conditions of his employment is required to spend out of his 
remuneration wholly, necessarily and exclusively in the performance of his duties] ^ 
Provided ^[further] that the tax shall not be payable in respect of any sum 
‘[deducted from the salary payable by or on behalf of the Crow n to any individual, 
being a sum deducted in accordance with the conditions of his service], for the 
purpose of securing to him a deferred annuity or of making provision for his wife 
or children, provided that the sum so deducted shall not exceed one-sixth of the 
salary 


LEG REF. 

1 Substituted for "which are paid by or on 
behalf of any private employer by Act VII of 

'^•^ubsututed for “ by or on behalf of any 
private employer by I'td 

• Inserted by Act tbid 

* Substituted for “ deducted under the autho- 
nly of Government from the salary of any 
moividual” by AO, 1937 

NOTES 

rested in the employer out of charitable moUtes 
IS not chargeable under the head "salaries’ w 
S 7 ofthe Act, because it is not paid by the 
employer or any one on behalt of the employer 
13 R 477 »“I 934 R 377 D ) ‘Income in 
the Income tax Act connotes a periodical mone- 
tary return coming in with some sort of regu 
lanty from definite sources The source is not 
necessarily one which is expected to be conti 
nuously productive but it must be one whose 
object IS the production of a definite return, 
excluding anything in the nature of a mere wind 
fall Where the assessee, after the termination 
of an agency, is granted by his employer a 
certain periodical sum of money during the 
lifetime of the assessee and in the event of his 
death before expiry offi^e years from the date 
ofthe termination of the agency payment is to 
be made to his son for the unexpircd period of 
five years, for the services rendered during the 
agency, provided he does not enter into a com 
petitive business the penodical sum of money 
fall clearly within the purview of S 7, Income- 
tax Act, and ns such taxable income, unless the 
assessee is able to bring his case withm one of 
the exemptions contained in S 4 Cl (3) 
the Act 31 SLR 43 a=*« 7 « IC 375=»W7 
Sind 234 As to assessment of income tax on 
salaries 1 R 335“ *924 R 30 The annual 
allowance received at London from a fund by 
the I.ord B shop of I ucknow as such is a salary 
Within the meaning of S 7 (0 1931 ALJ 

It07=«t93i A 151 A transfer by the trustees 
ofthe slarcsto thcemployee at the lermina 
tion of Ins cmploiment is not a payment 
perquisite or profits thereunder received by 
the employee in addition to 1 is salary or 
wages which arc paid by or on behalf of the 
company within the meaning of S 7 It R 
R 02 The interest paid by a com- 


pany on the contributions which the company 
makes to the Provident Fund is a perquisite in 
addition to the salary or wages of the employees 
of the company It is a sura that accrues to the 
members of the Provident Fund because they 
are under a contract of service with the com- 
pany and as such it falls within the ambit of the 
term ‘ salaries" in S 7(1) But unless and 
until the salary has been received by the em 
ploycc and has been paid by the company to 
him, such salary is not assessable to income tax 
When therefore the inlerest of the company s 
own contnbuuons to the Provident Fund is paid 
by the company and received by the employee, 
the sum so paid is ‘ salary ' withm the meaning 
ofthattermas used m S 7 (1) 1933 R 4 S 

= ii R 172 (FB) ‘Salary” meaning of Sii 
1941 I TR 642 Company — Provident Fund 
—Contnbuuons by employee and company— 
Payment to eroployce on retirement of total 
amount in Fund Held, that the payment which 
the assessee received was not merely deferred 
salary but was a payment in tlic nature of a 
capital bonus paid to a faithful employee of 
long standing the assessee was therefore not 
liable to tax on the amounts received by him 
1940 1 T R B5 On this section, SK 62 I A 
307=69 MLJ igo (PCI now Ss 58 D 
to 58 G, tnfra 

Sees 7, 18 and 60 Salary ofGovernmryt 
SERVANT — Date on which it decomes assessable 
— Postponement in receipt of salary— 
Epfect— Upon a true construction of Sj 7 (*) 
read with Ss 18 (2) and 60 (2), Income tax 
Act, salary is not assessable to income tax until 
it has been paid to and received by the em- 
ployee the scheme of the Act being to levy 
income lax not upon potential but actual profits 
An assessee a Government servant requested 
the head of his office to pay him his February 
salary on ist April instead of on 1st March 
The head of the office drew the salary in March 
and paid it to the assessee on i«. April as re- 
quested The Income tax Officer included the 
salary for Februarj in the vear s assessment on 
the ground that as it was drawn in March it 
must be regarded as having been paid m that 
month because it was held by ihc Jicad of the 
office in trust or bailment for the as*cssec uniil 
St was actually paid to tf r latter Held that the 
head of the office in the circumstances of the 
case could not be regarded as a bailee or trustee 
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S 8] 

>[8,0% ,dcd furlhcr lint Mlicrc nx is deductible at die source under section .It 
.t s“ aT'udlt"s:,iTd“duet.oq" >- reee".se”d 

^[Explanation *[i] — Tlic right of a person to occupy free of rent nx t nli,-- 

srr*" 

^[Explanation 2 -A pij-mciit due to or rcccncd by an .asscsscc from an 
employer or former cmplo>cr or from a provident or other fund at or m connect.nn 
xnlh the termination of his emplo)*ment, sOicther or not the einplovmcnt 
terminated or to be terminated, is to the extent to tvlucli it docs not comist of comn 
buuons b> the assc^s-c or interest on such contributions a profit received m lieu n'r 
salary for the purposes of this sub-section, unless the paj-ment is made solelv n 
>0” emploj-ment and not by nay of remuneration for past 

ProMded that nothing herein contained shall render liable to income la, 
an> pa>Tncnt from a prasidcnt fund to nhich the Provident Funds Act loL 
applies, or an> pa>mcnt from a recognised provident fund within the meaning of 
Chapter IXA il such payment is exempted from payment of income-tax under 
Ae provisions of Chapter or any payment from an approved superannuation 
fund within the meirung of Chapter IXB made on the death of a bencficiarv or ,n 
heu of or in commutation of an annuity, or by way of refund of contributions on the 
death of a beneficiary or on his leaving the employment m connection with wh S 
the fund is established ] 

» ^ chargeable under this head if paid m 

British India shall be deemed to be $0 cliargeabic if paid to a British subject or anv 
servant of His Majesty m any part of India «(by or on behalf of the Crown! or bv 
a local authontv established «[m the exercise of the powers of the Crown RcotZ. 
sentative or ^hc Central Government in that behalf) 

8 The tax shall be payable by an asscssce under the head “Interest on 
lu.™. ou securities ” in respect of the interest receivable by him 

on any secunty ol the ’[Central Government] or of a 
Provincial Government, or on debentures or other securities for money issued bv 
or on behalf of a local authority or a company ^ 


LEG REF 

* Pnserted by S C of Act \ I [ of 1 933 

*AddcdbyS 2 of Act XV of 1333 

* Onginal explanation was numbered 1 ’ 
by S 8 of Act VII of 1939 

* Added by Act \ II of 193J 

* Substituted for by Gosemment b> A O 

*937 

* Substituted for the svordi by the Go\emor 
General in Ckiuncil by A O 1937 

* Substituted for the words Government of 
Iddia’ by A O , 1939 

NOTES 

The obi gallon to pay a certain sum of money 
to the assessec could not make him a bailee 
for bailment could be of speafic properly only 
He was clearly not acting as the assessec » agent 
in drawing the salary for February, for be had 
not been authorized by the assessec either to 
draw the February salary m March or lo keep 
It on the assessee s oehalf In these circumstances 
the February salary received by the assessee in 
April could not be included in year s assess 
ment 1937 Lah O78 

Sec 8 Interest on Securities — Ste 6 P 
3g=icK>IC 897=8ratLT 359 = 1027? 133 
*937 L 435 Section not retrospective 54 I A 
431^1927 PC 242=53 MLJ 8if) (PC) 


Money paid by way of commission to banker 
lor collcciing lutercst on sccurit es not liable to 
be deducted 9 P 139*1939 p 411, Where 
the asscsec purchases Government secunties and 
pays lo the vendor the cost of these secunties 
and the interest due from the last date on which 
interest was paid to the vendor up to the date 
on which the assessec purchases these secunties 
he cannot claim that this interest should be 
allowed as an admissible deduction from the 
interest drawn by him subsequently on these 
secunties The interest on Government secun 
Ues does not accrue from day to day but 
accrues on ccruin specified dates It cannot 
Ihercfiwe be said to have accrued to the 
vendors of these secunties at all since they 
sold those secunties lo the asscssees before any 
interest accrued on them g P lotsitoTo P 
33 (SB) Onthi* vecuon tee also tgxj Lah 
435 41 CW^ 900 

Sec 8 (as amended by Burma Adap ation 

of Laws Order 1937) Object and scope 
OF — S 8 IS intended to point to the law by 
which any future issues of secunties by the 
Covemment of India shall be governed It is 
not retrospective and does not affeci the exemp* 
lion from liability to ta.T of a loan which was 
issued by the Government of India years ago 
having regard to the Government of Burma 
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^[Provided that no income-tax shall be payable under this section by the 
assessec in respect of any sum deducted from such interest by way of commission 
by a banker realizing such interest on behalf of the assessee] -[or in respect of 
any interest payable on money borrowed for the purpose of investment in the 
securities by the assessee except interest chargeable under this Act which is payable 
without British India, not being interest on a loan issued for public subscription 
before the ist day of April, 1 938, unless in respect of interest which is so chargeable 
tax has been paid or deducted under section 18, or unless there is a person in British 
India who may be appointed an agent under section 43 in respect of such interest] , 
Provided ^[further] that no income-tax shall be payable on the interest 
receivable on any security ol the ‘[Central Government] issued or declared to 
be income-tax free * 

Provided further that the income-tax payable on the interest receivable 
on any security of a Provincial Government issued income-tax free shall be payable 
by the Provincial Government 


LEG REF 

* Inserted by S 3 of Act XVIII of 1933 

•Added by S 9 of Act VII of 1939 

* Inserted by S 3 of Act XVIII of 1933 

* Substitutca for the words ‘ Government of 
India" by A O 1937 

NOTES 

Act and Cl 10, Burma Adaptation of Law Order 
1940 RangLU 435“i940 ITR 264=1040 
Rang 123 (SB) 

Sec 8 Proviso 2 Scope and ErrEcr op 

Even if an assessee company m obedience to the 
direction of (he Income tax department and 
under protest accepted certain 6gures as interest 
on tax free securities, and inserted it in tbeir 
return, they are free to challenge it in appeal 
within the time allowed ILR (1941) Kar 
191 = 193 I C 714=1941 Sind 17 The mere 
fact that the accounts of a Life Assurance Cora 
pany have to be kept under the provisions of 
the Life Assurance Companies Act and the rules 
made thereunder in a particular manner or 
that the income, profits and gains arc to be 
calculated in the manner prescribed m R 25 
Income tax Rules does not affect m anyway 
the statutory exemption from income tax on the 
interest of certain securities given by the proviso 
to S 0, Income tix Act However the income 
or actuarial surplus be called hotvever arbitrary 
be the manner of its calculation it is jin income 
on svludi the company is assessed, jt is sufli 
ci-ntly real to them, and if the assessee company 
hold income tax free securities they arc entitled 
10 a real and not an illusory benefic from such 
holding and they are entitled to ask that the 
whole of the interest of their tax free secunUes 
should be deducted from their total income 
before the tax is assessed, even if that total 
income be calculated according to statutory 
rules ILR {«94t) Kar 191 = 19310 714= 
1911 Sind 17 

Secs 8 and 9 Special act creating truxt 
—Balance ArrER otFRAYiNo expenses to be 
PAID over to baronet — If • owned’ or 

receiaed’ nv trustefs— Liabilitv to tax — 
By Acl IV of 19*3 fi^r setilmg certain pro 
pertiei belonging to Sir Currimbhoy Cbrahim, 
llsronct, appeUanU were incorporated as 
trustees for executing the trusts By S 6 the 
Corporation was to pay out of the income 
from the properties all rales and taxes and 


sundry other outeoiiigs By S 7 the Corpora- 
tion was required to form two funds, called the 
Silking Fund and the Repair Fund, and to 
carry annually thereto respectively, out of the 
income of properties certain sums calculated on 
percentages of capital sums there specified By 
S 0 the residue of the income was to be 
paid to the Baronet for the time being, if of 
age for his osvn absolute use and benefit. 
Held, that, so far as concerns the money which 
the appellants employ in mamtainmi' the Smk 
ing Fund and the Repair Fund and in defray 
rag outgoings they are not exempt from liability 
to pay tax. [(1921) 1 A C 65 Ref] 61 I A 290 
=58 B 317=1934 PC Ii6=6() MLJ 634 
(PC) 

Secs Band 10 — The obiecu of the Madras 
Provincial Co operative Bank were (1) to cel!«l 
funds for finannng Co operative Societies (u) 
• • • • (ill) to purchase and sell Government 
Promissory Notes, and (iv) to carry on general 
business in banking Its income was derived 
tnler alta, from interest on investments in Go 
vemment securities It was contended fer the 
assessee that the purchase and sale of Govern 
raent Promissory Notes having been found by 
the Income tax authority to be a part of it* 
business the interest derived therefrom con 
sUtuted "the p ofits of a Co operative Society 
exempted from mcom- tax by the Notificaiion 
—of the Government of India dated the aslh 
August iga'i Held that the word ‘ profits 
as subject of taxation, was d stmet from, and 
did not include, interest on Government securi 
tics and that such iniere.t was not exempted 
from income tax under the Notificaiioa 1913 
M 480=37 LW 758=64 MLJ 640=56 M 

837 (FB) 

Secs 8 and 12 Income or an impartible 
estate — Nature or — "nie income of an im 
partible estate n not income of the undivided 
family but is th- income of tJic present holder 
notsvithitand ng that he has sons from whom 
he 11 not divided Unity of ownership, un 
•jcompanied by joint possession on the part 
of the sons or any other rigit of posseision 
wwld not seem to affect the character m 
which the income is received Income » not 
jointly enjoyed by the pxriy entitled to mam 
tenance and the party charg-able It cannot 
be held that the respcctiic chances of each 
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S 9] The Indian Income-tax Act (XI of 1922). 

9 (i) Tlie tax slnll be pa>ablc b> an assesscc ‘[under the head “ Income 

Property I‘ropcrl> ”J in respect of the bona Jide .annual 

* ’ 'tlue of propert) consisting of any buildings or lands 

appurtenant thereto of which he is the owner, other than sucli portions of sucli 
propert) as he ma> occupy for the purposes of *[an> business, profession or \ ocation 
earned on by him the profits of which arc assessable to tax,] subject to the following 
allowances, narncl) — 


LFG REF 

• Substituted for “ under the head * property * 
by S lo of Act VII of 1935 

• Substituted for the words hii business,’ by 
Act Vllof 1939 

NOTES 

sonto succeed by surMvonhtp make them all 
co-ovmers of the income with their father, or 
make the holder of the estate a manacer on 
behalf of hinuelf and then or on behalf of a 
Hindu family of svhich he and they are «ome 
of the male memben 1941 PC iao=(i9{i) 

2 M L.J 972 (P C ) 

Sec 9 (1)— 5 9 (1) sshich deals With assess 
ment under the head “property in respect of the 
honajidt annual value of building does not apply 
to property in a foreign country 1933 M \V N 
I3§3ie65 MLJ (j 49 (FD) WTiere the whole 
of the income of an assessee who 11 the sole 
lurviswg coparcener of a Hindu joint family 
IS densra from immosable property, but under 
a decree of^urt the income 11 made subject to 
certain maintenance allowances m favour of 
widosvs in the family, such maintenance allow, 
ances are a charge on the property, the property 
being declared to belong to the osiessee as rest 
duary legatee subject to the payment of the 
allowances by way of maintenance Though 
these charges do not fall under S 9 of the Act 
and cannot be deducted under that section, yet, 
the real income of the asiessee which is liable 
to tax IS the income subject to the deductions 
in respect of the charges Therefore the assessee 
ought to be assessed not to the full amount of 
the income derivable from the immovable pro- 
perty, but to that income less the amounts 
payable for maintenance allowances I L R 
{1939) Bom LR 445— 41 Bom LR 652-1939 
Bom 362 In order to come within the provi 
Sion of S 9(1), the person who owns the but! 
ding need not also be the owner of land upon 
which It stands An assessee who lakes on long 
lease a parcel of land from Government and 
erects buildings thereon with their permission 
and IS entitled under the term of the said lease 
to remove the buddings within a stipulated 
period on the termination of the said lease is 
wcssable in respect of the annual value of the 
buddings under S 9 of the Act 151 I C 879 
(a) = i934 M 670 (FB) S g is inapplicable to 
a case where the assessees have only a bmiled 
mterest of a lessee for 50 years 34 C W N 
327=: 1930 C I (FB) Before an assessee can 
be taxed as an “owner under S 9 of the Act 
it must be decided that he is in fact the owner 
of the property in question, and this decuion 
rests with the Income-tax Officer The mere 
existence of a dispute as to title, e%en wbire a 
suit has been filed, cannot of itself hold up an 
assessment and the Income tax Officer has 
power to decide if the assessee u the owner of 
Ihb property without waiUng for thedelenaina- 
CCM-367 


lion of the suit ILR (1937) 2 Cal 358^. 
1937 Cal 583 “Owner* — Two persons joining 
loi^ther and purchasing property and making 
profits — Liability to assessment as owners— 
Minority of one docs not afTect liability to tax 
39BomLR 910=31938 Bom 4i=sILR (1937) 
Horn 830 BtateHe>nt,C y — The language of b 9 
(1) docs seem to involve that the assessee must 
be the owner of the property from tvluch the 
income is derived but m order to bring the 
section into conformity with the general scheme 
of the Act, the words “ofwhich he 11 the owner ‘ 
have to be read as meaning “of which annual 
value he is the owner ILR (1939) Bom 
284 But see (1941) 2 M L I 972 (P C ) forttra 
R/mgnekar J — A departure from a strict gram- 
maucal construction of S 9 is not unjustified, 
because the whole object of the Act 11 to tax the 
income of the subject where it is found If the 
income is found with a beneficiary, then the 
latter is primarily liable to be taxed, but if the 
income is formed with the trustee, then the 
trustee 1$ the person who is liable I LR 
(1939) Bom 284-41 BomLR 232-1939 Bom 
195 kVhere certain bungalows of a Rtyah were 
kept ready for occupation they cannot escape 
assessment though in fact it so happened in any 
one year that they were not lived in by the 
Rajah or his guests or officen 22 L W 822 
Business premises, (as) shops odicers, godowns, 
etc if house property 5«ii LBK 781 — 
67 I C 711 Company acquiring lands and 
building and letting the same for rent — Income 
assessable under the category ‘ property ’ and 
not business ’ 113 I C 8.18=3 1 1 C 23 A 
loss incurred by a firm by standing lureCy for 
another firm is not loss incurred forming a deduc- 
tion under the Act 92 1 C 249=1926 L 1C8 
When properly vests in the Official Assignee 
under the provisions of the Presidency Towns 
Insolvency Act, he becomes the owner of the 
property within the meaning of S 9 of Income- 
'^ax Act Consequently, the Offiaal Assignee 
becomes bable to assessment to income-tax m 
respect of the income denved from the said pro 
perty in his hands 41 C IV N 683=1 LR 
(•937) 2 Cal 192 ‘Owners — Meaning of— 
Wakf property — Mutwalli — If owner — Liability 
to be taxed in respect of income of wakf pro- 
perty Held, (i) that though the properucs 
were validly given as tiiakf, they then may not 
be held for charitable religious purposes, (a) 
that the tnutwallis constituted an association of 
individuals within the meaning of S 3 of the 
Income-tax Act, (3) that they were not, how- 
ever, “owners of the properties within the 
meaning of S g of the Act, (4) that they could 
not therefore be assessed as regards the income of 
the wakf properues under S 9, (5) that accor- 
ding to law the Income-tax authorities were 
bound to assess, so far as the income of the 
tpo^ propertiei was concerned, directly the bene- 
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let to the property is m the occupation of the owner, or where it is 

eoua^ To n "ndertaken to bear the cost of repairs, a sum 

equal to one-sixth of such value , ^ 

tn ^ property IS m the occupation of a tenant who has undertaken 

the tenant no t ‘li= difference between such value and the rent paid by 

the tenant up to but not exceeding one-sixth of such value , 

risk o/Sniag\TrTs\rucboV.''""“' “Sn®' 

the amounT’of'an'v' P™P"“y object to a mortgage or other capital charge, 
the amount of any interest on such mortgage or charge where the*^nroDertv°is 

Se the D"roDe"rtJ ““ “.P'‘“’ ‘"’’“"S'’ *= “”‘’i‘"‘ “f “uch charge , 

Tnd wtee'^S? ‘l “ “““Hit “f ground rent 

reconSrcmfwithTor^ been acquired, constructed, repaired,® renewed or 
rapS “ borrowed capital, the amount of any interest payable on such 

charge ^navSe wrfhn°i‘'n°'rt!‘'7 "a®” respect of any interest or annual 

^St on f lLn iss?,eH /"dia “"d chargeable under this Act, not being 

Scent interest ^ P n before the ist day of Apnl, 1938, 

bee^dedieted ™der tef bas been paid or from which mx ha. 

payee in British India respect of which there is an agent for the 

payee m Untish India who may be assessed under section 43] , ^ 

(0) any sums paid on account of land revenue in respect of the property, 
maximim “ rum not exceeding the prescribed 


, „ ^ LEG REF 

* Substituted by Act VII of 1939 

^ , NOTES 

ficiaries mentioned m the wakf deed I L 
R (* 939 ) Bom 284=41 Bom L R 232-taio 
Bom 195 ^ 

Sec 9 (i) (iv) —The property belonging to 
an estate subject to the rule of primogeniture is 
still the property of the family and not the sole 
property of the manager for the time being for 
the purposes of super tan In ciwi^iidn* tneome 
oj the head of an impartible family gooerned by the 
law of primogeniture the allowances paid to tumor 
members thneof should be deducted They cannot 
r deem^ to be part of the income of the 
tamily They are the separate property of the 
jumor mcmbcM on which they can be separately 
assessed 14 L 255 1933 L 284 The words 
‘property ofwhichhe is chc owner m S 9 (i) 
are not to be read as meaning of «hich annual 
value he is the owner However difficult it 
may be m some cases to apply the simple and 
ordinary phrase owner of property to the facU 
ofeach ewe it is not perm ssiblc to subsuiuic a 
phrase which is of dubious and noticeably diffc 
rent meaning Again the distinction between 
property owned by an individual Hindu and 
property owed by a Hindu undivided family 
must be made by applying the Hindu Law It 
cannot be said ll at because the staUiie to be 
interpreted is an Income tax Act broader or 
more general notions of ownership than the 
l^ndu Law afTords arc to determine the mailer 
^e Act „ an Indian Act and the distinction 
Its meaning from the Hindu Law Pro. 

- petty though impartible may be the McesSl 


property of a joint family and in such eases 
hesu«essor falls to be designated according M 
the ordinary rule of the Mitabhara Though 
he CO ownership of the junior member may be 
.1.^.* carrying no present right to 

joint possesion if the question be whether the 
Hindu undivided family or the present holder is 
answer of the Hindu 
s hat It » the joint family property 
cannot therefore be 
Inr^**/** respect of a under S 9 of the 
!ro?T 635 = 194, PC ,20= 

972 (PC) A Hindu undivid- 

ed famly „ a single unit for the purpose 
or mcome tax matters and m the case ofassess- 
nf ft. undivided family S 9 (i) (tf) 

Income tax Act can be applied only when 

the property which constituted 

property of the undivided Hindu 
** to a mortgage The word 

9 (0 {wfmust when a 
undivided family ,3 being assessed as 
. , respect of the income under S g be 
FTinAi.. *** rrfer only to a mortgage by the 
•nM. A family as such and cannot 

e a mortgage by some individual member 
OT mcm^rs ofhis or the, r shares of such pro- 
po y Interest pa d or payable in respect of 
some members of the undivded 
* *beir si ares in the family property 
rannot therefore be allowed to be deducted m 
J^put ng the profits of the property in assc« 
t.e..' ® “"*^>''ided family to income tax 63 C 
deposit With the creditors of utle- 
ecus relating to properly for die purpose of 
^rrownng money for die purchase and exfen 
aion ol property docs not consiituic a charge on 
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{ni) m respect of Mcanacs, that pirt of *[the annual %aluc] \shich is 
proportional to the period during ^\hlch the property is wholly unoccupied or, 
where the properly is let out m parts, that portion of *[thc annual value] appropriate 
to any \acant part, which is proportional to the period during which such part 
IS wholl> unoccupied ,] 

•] 

(a) For the purposes of this section, the expression “ annual value ’* shall 
be deemed to mean the sum for which the property might reasonably be expected 
to let from year to >car 


LEG REF 

* SubsUtuted by S lo of Act VII of 1939 

* Substituted for the net annual \aluc after 
deducting the foregoing allowances by S 5 of 
Act XL of 1940 

* Omitted by S to of Act VII of 1939 

NOTES 

the propert) uathm the meaning of S 9 (1) 
a (if) of the Act 1932 A 451 Stt also 62 
C 1157 

Sec 9 (1) (vii) — ' I cannot mean or 

include occupation Consequently vs here an 
impeeumous tenant fails to pay the rent the 
house cannot be treated as not having been let 
at all Nor can unrealised or unrealwable 
rent be treated as rent which did not accrue 
3a PLR.418-1931 L 636 The provision in 
S 9 (1), paragraph (cii) is intended to apply 

E nmanly only to those cases in which tic 
ouse m question is not m the occupauon of 
the owner but is habitually let to tenants and 
theraeaneiis referred to are vacancies between 
the different tenancies It may also be applied 
to cases where a house though not let is dis 
mantled and shut up by the owner but it has 
no application to a house kept always furnished 
and ready for occupation by the owner but 
never in fact used by him at all Such a 
house may be unused but it cannot called 
‘vacant 1931 L 656 lacan^ meamt^ of 
5«49 M 22 = 1926 M 287=50 MLJ 63 
Sub Sec (2) Aitsual value — Annual 
value in S 9 (2) docs not mean only annual 
money beneht derivable from propert) but the 
sum for which the property nught reasonably be 
expected to let from year to year In estima 
tmg the sum for which the property might 
reasonably be expected tolet from year lo year, 
the amount paid by the tenant on account of 
the Mumapal bouse lax should be included, 
that IS should be treated as part of the rent 
payable by the tenant to the landlord 17 L 
494— 1936 L 762 (F D ) The sum for which 
the property might reasonably be expected lo 
let from ) car to year is a hypothetical sum into 
which rates as such do not enter at all and 
from which they arc not to be deducted But 
if and so far as the actual bargain made by the 
parties is considered as evidence of the amount 
which a hypothetical tenant would give or the 
landlord reasonably expect to get is the figure 
which represents the a.koU of Uie consideration 
exacted by the landlord for the right lo use and 
occupy the property— composing not merely 
the rent paid by the tenant as such, but also 
the tax paid to the corporation by ^e tenant. 
36C.WN 1144=1932 C. 886 (SB) (1930!,. 
320, Diss) The owners share of Mumapal 


tax payable under this Municipal Act, is not a 
tenant's tax It u a liability' of the owner and 
if under the agreement it is paid off by the 
lenani it represents part of the consideration 
received by the landlord and has got to be 
included in the computation of the annual 
value of the premises 36 OWN 1144=1932 
C 886 (SB) See also 1929 L 503 Ihe 
phrase annual value whether in Income tax 
Acts or wherever else iC appears with rating 
or laxation means the same thmg, 1 r , ‘ the sum 
at vsbich the property may reasonably be 
expected to let from year to year ’ The annual 
value of a house means the annual money 
benefit derivable from it by the owner 131 I 
C 193 Fet Addison 7 — What the landlord has 
been able lo collect for past year is a fair mea> 
sure of what the property may reasonably be 
expected to let from year to year 131 IC 193 
Per Dahp Singh J — The sum for which the pro* 
perry might reasonably be expected to let Ifom 
year to year u a notional amount and has 
nothing to do with the rent actually received by 
the owner A good way of arriving at the 
notional sum would be the correct average of 
the rents paid for similar and similarly situated 
buildings m any given area The sum for 
which the property might reasonably be expec- 
ted lo let from year to year does not mean the 
sum that the most grasping landlord can secure 
from the most necessitous tenant but is the 
sum which might reasonably be expected to be 
paid for that building from year to year regard 
bciug had to the rents paid for similar and 
similarly situated buildings m that locality If 
circumsUnces make it impossible or incon- 
venient to apply this method, Other factors 
may be taken into consideration One of the 
more important considerations u the length of 
tunc forwhich the landlord had been able to 
shift the burden to the tenants of the taxation 
A long ume might well lead to the inference 
that tne notional rent included that amount of 
the tax. Held, by the majonty of the Full 
Bench {Adduon J , dissentingj that the * annual 
value of the property for purposes of b g of 
the Act does not include sums paid by tenants 
to the owner on account of MuiucipaJ house- 
tax 131 1 G 193 = 1931 L 320 Per TekCkand, 
J — ^The quesuon m such cases does not admit 
of a general answer The provisions of the 
Mumapal Act m force in a particular locality 
and the relevant noaficaiion under which the 
taxes levied have an important bearing on the 
decision m quesuon Per Addison, J — The 
quesuon « one of fact and not of law, namely, 
what as a fact was the sum for which the pro- 
perty might reasonably be expected lo let Ux>m 
year to year 131 la 193'“«93>I- 320 (2) 
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Provided that, ^\he^e the property is m the occupation of the oivner for 
the purposes of his oun residence, such sum shall, for the purposes of this section, 
be deemed not to exceed ten per cent of the total income of the owner 

(3) Where property is owned by two or more persons and their respective 
shares are definite and ascertainable, such persons shall not in respect of such 
property be assessed as an association of persons, but the share of each such person 
m the income from the property as computed in accordance with this section shall 
be included m his total income ] 

10 (i) The tax shall be payable by an assessee under the head 2 [“ Profits 

Buisness gains of business, profession or vocation ”] in respect 

of the profit or gams of any ^fbusiness, profession or 
vocation] carried on by him 


LEG REF 

^ Added by Act VII of 1939 

* Substituted for ‘ Business’ by S it of Act 

VII of 1939 

• Substituted for “ business ’ by Act VII of 
tOSQ 

NOTES 

(P B ) The income and profits from immova* 
blc property arc to be ascertained by finding 
out the sum for which the propierty tmght 
reasonably be expected to let from year to 
year Where the immovable property consists 
of a number of market stalls, this is to be 
done by ascertaimng the annual value of each 
of the stalls which in the aggregate make up 
the property to be assessed In determining what 
that annual value is, the Income tax Officer 
miut have regard to the facts of the particular 
case under enquiry one of such factors is the 
actual daily rent of each of the stalls o R 
*54“ *93* R 99 (S B ) In computing the 
notional annual value of a house which is not 
in fact let, the (ost of toUtcting tko rent if the 
house was lee cannot be deducted from that 
notional value, because even in the case of a 
house which is in fact let, the collecting charges 
may not be deducted unless (hey have actually 
been incurred and m that case the sum which 
may be deducted is limited to a sura “not ex* 
ceedmg the prescribed maximum’ lo P sGi — 
i93t P 233 The house tax IS not a part of the 
rent of the annual income accruing from the 
house property to the landlord, but is a mere 
liability of the landlord incidental Co hts owning 
the property which he lets out to the tenants 
on rent. 30 PLR 439=1939 L 503=140 
I G. 1=1932 C 886 (SB), 131 IC 193= 
*93* L. 33Q (FB) Urban immovable pro* 
perty tax under Bombay Finance Act, if tax on 
income 43 Bom L R. 10 (F B ) See also 193G 
M 368=50 ML.J 176 (FB) (Professional 
lax not to be deducted from taxable income) 

See 9 (2), proviso Residence —Building 
OWVED BV COMPANY AND PARTLY LSEO FOR 
OmCERS AND PARTLY LET OUT TO MEMBERS — 
Die word 'residence m S g (a), proviso, 
bean ilie ordinary meaning, 1 e , ihe place 
where a human being eats drinks and sleeps or 
where his family and servants eat, drink or sleep. 
Of where there u some permanence or conitnu* 
ance of such eating, drinking and sleeping It 
does not bear the extended meaning, which it 
bean In the case of a company, namely, the place 
Vihere the company keeps house and docs busi- 


ness There 1$ no justification for applying the 
word to a fictional person, such as that of a lum 
ted liability company Consequently, a building 
owned by a Stock Exchange AssociaUon, which 
IS partly occupied by its offices and partly let 
out to Its members for their business, but not 
used by them for their residence, docs not con 
stituie “residence” under the proviso to S 9 (#) 
39 OWN 337-620 547 
Practice and Procedure — In estimating or 
arriving at a decision as to the annual veluty 
bmldtng the Income tax Officer is entitled to take 
into account the actual sura expended in 
erection of the building The find\ng of 
Ineom tax Offieer u one of fact with which the 
High Court cannot interfere 146 I C 550 (*) 
“•933 L 829 No mandamus to be issued 
when the amount involved is very smaU *4“ 
IC 551 = 1933 L 822 
Secs 9 and 12— Where the assesses 

having taken land on a long lease under which 
the land together with the buUdmgi thereon 
will revert to the possession of the Ie«or on the 
of the lease, has erected thereon masonry 
Imildings and has received rents from lessees of 
(he buildings, whether the tax payable by the 
assessee in respect of the rents is to be deter 
mined m accordance with S 9 or with S i* 
*44 IC 344=37 GWN 881-1933 PC 180 
247-55 A 452=60 lA 307 
(PC ) See also 1934 M 670 (F B ) 

Secs 9 (1) and 14 — Property of which he 
IS the owner m S 9 (1)— Meaning of— Income 
of impartible estate held by member of join* 
Hindu family— How chargeable I L R 

('94«) Rar (PC) 155-1941 PC 120=*94* 
MWN 4=74CLJ 5o8=44BomLR 196“ 
(i94i)3hILJ 972 (P C ) cited under S Qsvpra 
Sec 10 Business — Meaning — See 41 C.WIS 
46=1 LR (1937) a Cal 36 Carrying on 
business can exist only when there is a succei 
Sion of acts and the performance of a single 
act apart from special circumstances is not 
enough even though it may result in gams or 
profiu 57 B G5i=35BomLR 914=1933® 
4*2 See also 1935 L 53 S lo of the Act 
deab only with businesses wluch arc being 
earned on and not businesses which have 
ceased to be carried on A company can carry 
on several disiinci and separate businesses and 
It must always be a question of fact whether 
tlwMe buiinessei are separate or so interlocked 
With the mam chief business of the company as 
lobe really one business If separate businessel 
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NOTTS 

arc earned on dunnij the >car of account, the 
pro6ts and gams of eadj of them separately anil 
hav-e to be amaed under S lo (i) and (2) of the 
Act after making the nnoavinces given m lub- 
S (2) , and the loss ifanv, m anyoneormnre of 
the lwnne*ses would unaer S 24 of the Act, be 
set^ofT against the profits and gains of the snore 
successful businesses arrived at in the same way 
and the aggregate income computed But an 
Bssessee company cannot adopt this course when 
the businesses m which the losses are incurred 
have ceased to be earned on in the >ear of 
account 1935 M 330=68 M L.J 379=58 M 
433 (T D ) The members of the Karachi 
Chamber of Commerce provnde for themselves 
certain facilities in trade, such as a measurer of 
merchandise and pa> for these facilities They 
combine as a Chamber and provide these faci* 
Ltics for themselves as members of that Cham* 
ber and they pay more than is actually neces 
sary for the provision of these services fftlJ, 
the measurement fees and charges reahaed by 
the Karachi Chamber of Commerce from its 
members arc not taxable income They are 
not profit on trade within the meaning ofS 2 
(4) and S 10 of the Act, but are savings The 
fact that the office of public measurer serves not 
only raeinbcrs of the Cliamber but members of 
the public aa well or that the members are in* 
corporated as a Chamber under the Companies 
Act, does not destroy the mutual basts of the 
members dealing with the Chamber 1939 I 
TR 575=19396108308 Association of men. 
chants formed for protecting and promoting 
loterests of members trading in grains and seeds 
—Opening of Produce Exchange Department 
and cleanng house — Charging of fees from 
members— Income from sale of samples received 
for qualitative analysis and penalties levied for 
trading in breach of rules not taxable as profits 
and gams of business I939 ITR 594 

“Income” and “pROrrrs' — Disttnction — 52 
hL 64=1929 M 387=56 M KJ 481 (FB) 
Term “profits” implies a comparison between 
the state of a business at two specific dales 
usually separated by an interval of a year, and 
jf the company is to be regarded as dealing in 
bouse property by letting out for prcmiuoi and 
rent in the course of and for purpose of its 
business, the money value of the extent to which 
at the end of the year it betters its position by 
such means will be assessable as profit If m 
position 13 bettered by other means from causes 
not directly connected with the business of the 
company, the enhanced value though renlised u 
not part of the profits of the business Every 
thing depends on what the business is 34 C 
\VN 327=1930 C i (F B ) Debt discharged 
by consideration other than cash True value 
of consideration must be looked to 9 P 2^0 
= 1930? 8t{SB) S 10 deals solely with the 
profits or gains of any business earned on by 
the assessee It does not refer to profits or 
gams generally from whatsoever source denved 
26 N L.R 75=1930 N 183 Sums received by 
a fim, in the nature of a selaiium, for the 
compulsory cessation of certain agency con 
tracts, are not “ income, profits or gams ’* 
amiDg from business camri on by them and 
they arc consequently not liable to be avessed 


lo income-tax 59 I.A 206=590 1343=1932 
PC 138=63 ML.J 124 (PC) aZ;e-ifj4i 
I T R G42 (business “profits or income," what 
are) UTicre there is no Hindu joint family 
but still on account of the minonty of sharers, 
the sharers have all to be looked after by a 
common guardian and the business is carried 
on with the propeitles of the tenants in-com- 
mon put together with the advantages of such 
condition the Crown can assess the person 
carrying on the business under S 10 (1). 55 
M. 891 = 1932 hf 378=62 MLJ 6oo(FB) 
In order that a f<aymmt in hnd may be taxable 
income. It IS essential that what u received in 
kind should be the equivalent of cash or should 
bemoneys worth 146=12 P. 318= 

64 M L.J 612 (PC) Assessee bavmg more 
than one business can set-ofT expenses meurred 
in re-siarttng business which has to be stopped 
on account of cyclone as against profits sand 
gams in other business 1935 MWN 1208= 
69 M UJ 876 (F B ) 

A DEBToa WHO GIVES K« cmEDrroa A pro- 
missory NOTE FOR Tire SUM HE OWES CAN IN NO 
SENSE BE SAID TO PAY MIS OtEDITOR — Hc mCTCly 
gives him a document or voucher of debt pos- 
sessing certain legal atinbules So far as such 
promissory note is concerned, the assessee does 
not receiv-e payment of any taxable income from 
his debtor or indeed any payment at all 60 
lA 146=12? 3i8=64hfLJ 6i«(PC) 

Appropriation op payment to interest— 
Option op tax payer — An asseuee took over 
from the debtor in satufaetvon of a loan ux 
Items of property movable and immovable 
amounting in all to Rs 20,74,973 Assuming 
that these six items might be treated as money* 
worth. It was contended that the sum which far 
exceeded the total amount of interest due on 
the loan must be treated as applicable in the 
first place to the discharge of the debtor’s 
liabiUiy for interest Held that the basis of 
the presumpbon, namely, that it is to the cre- 
ditor’s advantage to attribute payments to inte- 
rest in the first place, leaving the interest bearing 
capital outstanding was gone Moreover, if the 
question were one between the debtor and the 
creditor (1 * , assessee), the assessee might to the 
last moment appropriate the above mentioned 
amount lo capital account, for in a question of 
the revenue the tax payer u entitled to appro- 
pnate payments as between capital and mteres 
in the manner least disadvantageous to himself 
60 I A. 146=12? 318-64 ML.J 6l2(Pa) 

Foreign resiittam^ — Capital or profits.— 
There is no praestmphojuns that a sum received 
from a foreign partnership is remitted out of the 
profits of that business Where a firm was 
assessed to income tax in respect of certain sums 
received from a foreign busmess and both the 
Income tax Officer and the Assistant Com- 
missioner held that the sums were the assesscc'i 
share ofprofits Hdd^ that a further reference 
to the High Court on that quesUon was not 
maintainable ti R. 397=1933 R- 2*7 

Payment of arrears of royalty. — IkTiere 
an assessee agreed to take a colliery business 
on the representation that it was free from 
encumbrances which had accrued due prior to 
his getting possession Held, that be could not 
deduct the amount so paid from tus_tncoffle. 
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NOTES accountants and lawyers can be deducted 4S 

6o lA 146=12? 3 i 8=64MLJ 612 (PC) MLJ 711 = 1924 M 205 The Burma Rail- 
Loss OF Capital — The assessee who ws ways Co are the owners for the Railway 
carrying on business m pieregoods accepted system and all its premises for the purpose of 
deposits from various peoples for the pur« S 9(2) of the Income-tax Act (VII of igtB), 
pose of that business and paid interest on those but they are owners not by reason of their being 
deposits which were used in his piece^oods partners with the Secretary of State for India 
business He had, however, no money lending 64 I C 801 = 11 LBR T? Body of trustees 
business As a result of a dacoity committed in carrying on business — Liability to income tax 
his premises one night, a sum of Rs *4 400 1910 L <^29 It would be still more difficult 

was lost and it was claimed that this sum to bold that the profits or gams include prof^ 
should be deducted in computing the profits or gains of a member of the firm which earned 
and gains under S 10 (i). Income-tax Act on the busine«i 1930 N 183 The amount of 
Htld, that the amount in question was neither tnterett due on a mortgage debt but not actually 
the stock in trade nor expenditure necessary for paid is an allowable item of expenditure under 
the carrying on of the ‘business’ of the asse<sec head “house property income” under the 
or for earning the receipts, but was clearly a section 54 C 630=31 OWN 
loss of capital and was not deductible 1935 553 The mere fact that the debtor of an as 

L ^3 As to what is capital expenditure, ste sesseehas made an entry in his books showing a 
62 C 87=39 C N 70 credit to the assessee forthe amount of interest 

Isolated speculative venture — Proftts due in the accounting period does not 

FROM — Assessee who was a landowner and sanly mean that the amount had been rcceivw 

moneylender and had an interest in certain or realised by the assessee and does not lustify 
cotton mills purchased m Court auction the income tax assessment In order to lUstifytM 
right, title and interest of a certain person m assessment, there must be a clear finding 
some legacies which were the subiect of litiga- on some evidence that the amount was reali«“ 

tion After a protract^ litigation extending or received in some form by the assessee in tii* 

over seseral >ears, he was able to realise a sum accounting period A presumption by 
of some money in respect of the legacies which docs not justify anessment 15 L V" 

was far in excess of the purchase money paid 408 But see 13 R 243=1935 R *7* 
by him That excess receipt was sought to be Where the debtor executed a fresh promiswry 
assessed to income-tax Mtld that the Iransac- note for interest due on a prior debt and 
tion could not be described as an adventure m the interest account of the creditor 
or concern m the nature of trade but it was the account which they kept, relating to tne 
an isolated transaction in no way connected debts of their respective debtors, the interest 
with any other trade or business activities of question was shown as having been recei'W 
the assessee, and that consequently the amount by the assessees during the year of account, 
of excessive receipt was not clearly assessable it was $0 stated m the profit and loss account 01 
to income tax 68 MLJ 222=58 M 363= the firm Hild that in effect what happ«f>* 
1935 M 387 (FB) in such cases » that the assessees are content w 

Bad debts and time barred debts — ^The stay'their hands m connexion with the recosxry 

presumption that a debt barred by tune is of the loan and interest under the old transac- 
prima facte bad is rebuttable by evidence tion in consideration of the obligation unoe^ 
according to the circumstances of the case A taken by the debtors under the new promissory 
debt becomes actually bad when st becomes mte which consists of the interest due tmof 
irrecoverable and not when it is merely time- the old loan which is capitalised for jn 
barred It may become bad even before it is purpose of the new transaction In y 
time barred when it becomes quite irrecover- words, the assessees were investing the ol 
able by the circumstances of the debtor (1932 interest as capital in the new loan 
PC 178 Ref) 13 P 101 = 1934 P 46 amount was interest upon loans that ha 

oboigsgITR 149,1938 Pat 577,1938 Cal accrued to the assessees in the accounting yr*' 
636 and as such was assessable to income-tax W 

WitAT ARE Proper Oeductions — Money the year 13 R 243=iq35R 171 (SB) 
embezzled by the clerk of the assessee is a teealso 13 L 486=1934 L 408 Banking bus* 
deduction in computing the income or profits ness at places within Bntish India and at . 
of the business, so also the boarding expenses outside British India— Money borrowed at h«aa 
of servants and their transit charges arc items office part ofthe borrowing remitted to a pl9^ 
of deduction 4 P 38-,= i925 P 408 Cf 59 outside British India and used as capital the 
MLJ 403 A loss whether by embezzlement — Interest paid not allowable as a deduction, 
or whether by theft is not one of the allowances 27 L W 432 = 54 M L T 436 (FBI See a‘ 
which IS allowable to the assessee under S 10 1932 M 573=63 MLT 227 (F B ) 

17 Pat 103=: 19 PatLT 176=1038 Pat 159 borrowed in British India for foreign buime 
An assessee is entitled to deduct the freight — Interest paid m Bntish India towards same^ 

charges etc from the market value at the When can be deducted 1930 L. 98* d 

ports, prosided the cli-srgrs arc shown m the a company acquires lands and building 
accounts at basing been incurred Thededuc- lets the same for rent the income arising th«|%' 
tions can be allo'sed in the following year ifthe from is assessable under the category of “proht 

charges are then shown 1931 L. 739 Firm and not "Business ' 32 CWN 413, ^ 

carrying on business in partnership wiib other “Thavanai ’ system — Interest on— Deductibiji^ 

firm*— .Losjpj ,f a deduction— Expenses on 115 IC 465 = 1929 M 34 Seeabe 135 
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„ I*Anlc- a 6 B 567=24 Bom L R Il8 Mini" 

® 9t 331^^^” *5”? Borrow* mum of a mifiinff lease is rent and is 

ed capital used for a separate branch of the exempted e%en if paid in arrears n P 3so=. 
business— Paihirc of this branch of the business 1930? Ot (SB) As to payment oC malty 
and loss of amount— Assessment for the year rre laS I C 973 = 1932 M 437=63 ^^LJ Ti 
follownc: the year of loss — Interest paid on (SB),i33lC 38=10 P 27>i = ici3i P 964 
borrou-rd capital dunnif the year of assess. S^f also }Go 1 C 611 = 1936 P 267 Tax an 
ment, deduction of S’erssMLJ 600=59 M tatnfmmts lened under S 99 of the Madras 
296 (FB) Assessee financing an appeal— District Municipalities Act (V of 1920), can be 
Additional sum recei\-ed b> him on appeal deducted as a business allowance under S 10, 
being successful— Liability to assessment 1935 sub-sec (2), Q (9) of the Indian Income tax 
A L.J 405“ *^35 A 4*5 Assessee paying pan Act tn calculating the profits of a company 8t 
of profits to third party under agreement— Right I C 454— 47 M 667=47 ML J 160 Business 
to deduct out of taxable income 37 Bom L R resulting in loss— Depreciation can be added on 
126=1935 B 197 Sn also 14O IC 681= to Iom sustained 26NLR 75=122X0689= 
*934 R *72 Adianee of loan to enable 1930 N 183 •‘OSsoIete ol/ou-awe”— Circum- 
bonwver to sell property— \grecment to pay stances justifying grant— Machine discarded and 
poruon of consideration— EfTect — Such portion told as out of repair— Claim for allowance 26 
not assessable Ste a R 4^4 Business profits ALJ 1319=114X0 897=1029 A 70 hfacht- 
—Company managing railway on behalf of ncry sold as not obsolete— Loss rustained by 
Secretary of State— Computation of profits— sate— Deduction from annual profits— Assessce’s 
Deducuon of guaranteed interest — Interest on right to 1924 M 455=79 X C 603=46 ML J 
borrowed capital 49 C 815=27 C \S N 34 42 ^yliere a company u purchased as a going 

^Vhere a partner as partner lends money beyond concern by another firm, the latter company is 
the mitial capital to the partnership ai an agreed entiiled to the deduction of depreciation allow- 
rate of interest and the money is used for capital anec in respect of machinery, buildings, etc , to 
expenditure, the interest ^id by the partner- which the former was entitled to claim under 
shin to him in the "prcMous year ’ should be S to (9) (n) of the Indian Income tax Act, 
deducted in computing the profiti or gams of such claim not being pertonal to the old com- 
thc partnenhipwithm the meaning of S 10(2) pany 56MLJ 451 (FB) Htld, /urlher, that 
(ill) Sti aba 8R 977 12 L 88 — 1930 L the calculation of depreciation allowance must 

738 (9) Losses tulTered by an assessee as a be made on the onginal cost of the machinery, 
xnemMr cf a company or firm are to be etc , and not on the value at which the suc- 

intoaccount m fixing the amount of hts taxable ceeding company purchased 1999 M 453 = 
income 1924 N 153 Under Act VI! of 56 ML J 451 (FB) Set 0^2568 199^34 

1918, share ol a partner s loss in an unregistered BomLR 104=1932 B 216 Depreciation on 
firm ofwhichheisa partner can be dMucted buildings and machinery can be set-oiT against 
from his other income for purposes of income- gams and profits accrued to the owner of those 
tax 80 X C 362 Business profits— Assessment buildings and machinery from any sources such 
based on income of the previous year — Deauetion as rental from house property during the year 
for obsolete mnehtnny 48 B 389=96 BomLR m question ll6 X C 547=1929 L 556, 53 M 
313 Deduction for depreetaUan — Riee-mtll factory 709=58 M LJ 46 (FB ) The wora “obsolete” 
lease of — Owner to bear loss due to wear and m S 10 (9) must be taken to include cases of 
tear — Deduction if allowable Set 50 M 529 unfitness from whatever cause The question 
See also 1940 Mad 36G=(!910) i MLJ 319 whether the total destruction of machinery which 
(F B), XLR (1938) Bom 374=40 BomLR renders it unfit for the purpose it was ongi- 
343= 1938 Bom 241 (SB) XLR (1937) Bom nally intended for, entitles the owner to claim 
821=39 BomLR 903 = 1937 Bom 493 The deduction from income tax is a question on 
machinery, plant and buildings on which an which a reference can be made under S 66 
aMovtanzt fat defreexaUon iS clamed should bt wd tn 20LW Bsg^iQas M 157=85X0 478 The 
the iasmrss of the Company ^\’here the ma question whether a particular machinery has 
chmery, etc , were used by the constituent firms become obsolete is one of fact 35 OWN 314 
and they had obtained allowances m respect of (15 I C 205, Rel on) \Vhere the business of 
depreciation, Md that the main company was an tul miH was closed down for the reason that 
not entitled to claim a deduction once again the machinery being old and worn out and 
32 P L R 335— 1931 L 376 As to deductions could not be worked at a profit in the face of 
on account of depreciation of machinery, see coinpetition, held, that the assessee would not 
also 56 B 129 = 34 BomLR 104=19323 216 claim obsolescence allow anec as provided in S 10 
The expression “used for the purpesn of she (*) 35 C W N 314 (50 MLJ 157, Ref to) 

business" m S 10 (2) (15) means used for such Bwvass PRorrrs — DEOLcnot — Interest taxes 

purpioses during the accounting year and conse- bv partners — See 46 A 1=21 A L.J 703 
quently the allowance for depreciation under Th« question whether there has been an adi'ance 
S 10 (2) (pii) IS inadmissible in re«pect of of capital by particular partnen or bona fdt 
buildings, machinery, plant, etc , remaining idle borrowing of money by the firm m which the 
and not actually used by the assessee in h» lender happens to !;« a partner must be treated as 
business dunng the account year likewise the one fact >» each case 46 AIJ J=2tAL^ 
obsolescence allowance under S 10 (2) (m) 703 1933 Smd 192 There is nothing m 

can be claimed only m respect of machinery or law to prevent a partnership starting bunness 
plant actually discarded in the accounting year without capital, and there is nothing to 
3 1 T C 73 IVofits— Computation of — De- prevent a partner or partnen in| such a case 
preaauon in the value of secunties held by a loKiing to the partnenhip money 


2936 


The Civil Court Manual (Imperial Acts). [S 10 ( 1 ) 


NOTES 

would bear interest deductable under S lo 
(2) (m) of the Income tax Act ^\here the 
instrum^t of partnership contains a provision 
to the effect that the net profits of the business 
alter deducting all working expenses and interest 
paid — 


at the execution sale must ordinarily be taken to 
M Its market value It is, however, open to the 
Income tax Department, if there is anything 
before it, to hold that the property was worth 
either more or less than the price which the 
^sessee bids for it But m order to hold that 


belonging Ihe properly a worth more than the pnee fetched 
whomm’SJe^.m.^h, ‘■••bvpvblle .ale, Uie department mml have .a 

be divided heiw ® been borrowed shall its possession some tangible evidence 1942 Pat 

pmSS™ ? the two paimers m certain 65=194. I T R 474 Assessee earring on 

havraSnid^am “ /“'/"'li, '' “i P""nera money lending business and mvn.ng immovable 

Si i7 7 '» lb' fiem by way of property— Advance of money on mortgage of 

rartnera “ ' r'"'e P'PP^Iy— Property subsequently purchaid by 

and liable tn n . sf* profits of the firm assessee — Assessee selling off property for lesser 

“Iduet™ 7 “r* ‘bosving ft for?.t,f time m sub- 

The fact that ihere (“) (m) of ihc Act sequent year s account as stem of money lending 

the lSL ™ b“m“»-No right to claim a credit for loss 

mmaSi as . b= based. ,s Held that on the facts, the Income-tan Officer 

IhourdTf 'an , ' ” , ■’'““f ry that there Was justified m mferr.ng that the assessee had 

“““I >■> evidence a loan puichased nsilnaht and ih.. l„„.n, i-e.ted it 


>939 I T R 662 The Act cxenipts from the 
allowance made to the assesjce 
under S 9 (a) on account of the annual value 
of business premises owned and occunicd bv 
him 43 A 139*5810 O36 (FB) ^ 

'VllAT ARE KOT PROPER DeDUCTJOSS —Remit. 
Ifrnfif presumed to be 

5,5 ‘he contrary » 

shown by assessee -c. r ... 

--'6 M 767a»5r M 


hu own property along with his other im- 
moxablc property, it was not open to him to 
treat the purchase as a part of his money- 
lending business transaction and claim credit 
for the loss he sustained by the resale of the 
property many years after its purchase 180 
1 C 823^1 >939 Smd 61 Where remittances 
have been made by an assessee from a foreign 
state JPenang) into British India out of profits 


1026 M ifris-iT At ^ 348.“ VAciiaiig; inio oriiisn inoia out oiprvuw 

the assesse^ue tn Loss incurred by available for remittance, and such remittances 

Mthh« hu,rn«, L!-!^ 'ti aniicipauon of prefiu having 

to the business nF ^”115 incidental been actually earned more than sufficient to 

therefore be dednnfAH lender It cannot, cover the remittances, the incurring of losses by 
profits cases K his taxable the assessee in his foreign business subsequently 

stttd onTd^^fferem by employees in the same accounung period cannot change 

MLT ao2 F bT S®""* ‘930 M 808-59 ‘he character of the remittances so as to 

a Compensation recevedby exclude them from assessment at profits though 


d^t^ati^ fff® till °J ® business concern for such losses were sufficient to wpe out these 

profits «94t ITR 663-54 L W 707-1941 
3 d be 928 (1941) 2 hafego (PB) In 

mcotne^rom bSmeS'or' Ju-,'? 5 denved froL a malij> of 

bane income Cm «,i il <wd cesses paid under the 

stan«lthaTff other sources TJie circum- Jharia Water Supply Act or Mining Scttlc- 
- - ” casual or non recurnne does ment Act do not form permissive deductions 

as they are m no sense expenses incurred for 
the making of the income 4 P 752, 3 P 295 
“83 I G 920 As to payment of rojally, w 


: casual or non recurring docs 
rn.,1 “ ‘rom taxauon under S 4 (3) 

(c«) 58C 1153=35 C.WN 361 -193s c^eje 

^cssee claiming deduction of amounts paid » 
roMf^ ,n computing profits ofcoUiery assessable 
A rats ' 8g I C 789=29 

C-WN 923 g. IC 4,6_.g26 P loj Pur- 
Chasing of property— Expenditure incurred for 
ming deliyery— If deductible. 9 P 48 Mori- 
pgec purchasing mortgaged property ui execu- 
h“ decree — Another person clainung 
snare therein — Mortgagee depositing security to 
saieguard the interest of such person— Amount 
so deposited — Deduction of m computation 
1929 P 476=9? 48 Assignment of mortgage 
tiecree in favour of assessee— Assessee in part 
consideration giving zarpeshi thika lease to 
for limited period — Interest in respect 


1932 M 437=63 MLJ 11 (SB) Itoj>aIlief 
for preparing bricks are assessable to income- 
tax 10 P 275=193, p b6^, ,30 IC 43 = 
•J? 3 i P 15 Deduction on account of payment 
ol road cess Set 53 C 76=1926 C 396 
Business profits — Isolated transaction — Casual 
profits — through brokerage and profit* 
arising from wagering contracts entered into m 
Inc rawe of business are liable to income ta-x 
23 ALJ 63 = 47 A 36O Payments to be 
roade in certain proportion out of the profits 
on the capital advanced for the purpose of 
the justness cannot be treated as expenditure 


balance — Arrangement to wipe off pnncipal and 

interest wiihm term — Interest on decree It can 

be set-off against interest on Zarpcshgi amount 
.'^30 I T R 260 
"here a property is purchased by an asiessee ,n 
wcution of a mortgage decree againii hu 
debtor, the amount or which the assnsce bids 


Bom L R 2,9 The annuity paid bj the assessee 
eu mtnn/enancf aUotiance to his step-mother in 
pursuance ofa consent decree is not deductible 
in computing the tax payable by him It u 
not covered by any of Ihe exceptions enumer. 
aled by the Act 57 C 918=1930 C 641 

145 (PG.; 

V-ueaiiOQ vvbeiher expenditure incurred in 
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(a) Such profits or giins shall be computed after making the following 
allo^sanccs, namely :-~ 


NOTES 

rcncwint; parts of motor car is capital expen* 
diture IS one of t\ idence — But deduction for 
loss caused by total damacte to car oxsned by a 
motor»car company is a question of importance 
— Reference to Hiqh Court 85 1 C 470=aiga5 
M 157 Tlie commisttnn f'eid bj n eompety to 
undentnlers for raisins' fresh capital 11 not an 
expenditure solely incurred with the object of 
earning profits for the company’s business and 
therefore n not within the scope of S 9 (a) 
(*) [now S 10 (2) (w) of the Income tax Act] 
45 B 1306=23 Bom L R 576 ^\^len a quea 
tjon anscs whether certain pa>ments made by 
a company to its directors by way of remune- 
ration for their services as provided in the 
Articles of /Vssoaation are expenditure incurred 
solely for the purpose of earning profits or 
gains, the fact that the Articles of Association 
provide for payment of those sums is not con- 
clusive that those sums are such expenditure , 
and the fact that the sums allotted have been 
paid and passed by the auditors is also not 
condusne The Income-tax authoriiies are 
entitled to look at the resolution, the accounts 
and the Articles of Association, but are not 
bound by them They can go behind the 
accounts and ascertain for themselves whether 
or sot the pa^-ments m ide were reasonable 
turns by way of remuneration and (hey can 
consider what payments are made fur similar 
services in similar businesses and allow deduc- 
tions which they consider proper and reason- 
able 40 C ^V N 833 As the profits accrue to 
the assessee at the date when the sale to him 
iKComes absolute the expenses incurred by the 
assessee subsequent to that date for twng 
delivery of possession and efiecting mutations 
must be entirely Ignored loPatLT 729= 
1929 P 476 (FB) An assessee is not entitled 
to deduct an expenditure (adat, interest, etc.) 
not actually incurred by him before the close 
of the account )car and a deduction can be 
claimed only if the expenditure is actually in- 
curred or the liability incurred is satisfied 
before the close of the year 1929 N 243 
Firm dissolved— Assets and liabilities divided 
up between assessee and other partner — Asses 
see carrying on business himself — Certain debts 
falling to assessee s share of assets — Assessee 
accepting smaller sums and writing off balance 
as irrecoscrable— Losses, not allowable against 
income, profits and gains of new firm 1941 
Cal 142=1941 ITR 40O 

Proftts earkeo abroad —The section con- 
tams no hint that part of the profits will be 
exempted, although they ansc or are received 
in British India, because (hey have been 
‘‘earned” elsewhere 59 C 1226=36 C.\V N 
563=1932 C 626 

Paymest in kind — \Shetiier taxable — In 
order that a payment in kind may be taxable 
income, it is essential that what is recenedin 
kind should be the equivalent of cash or should 
be money’s worth 60 I A 146 = 12 P 318= 
64 MLJ 612 (PC) 

Payme'TT or Arrears of Rovalti — ^VTiere 
an assessee agreed to take a colliery busmea 

C CM —368 


on the representation that it was free from 
encumbrances which had accrued due pnor to 
hu getting possession, held, that he could not 
deduct the amount so paid from hts income 
(kilA 146= 12 P 318=64 M L J 6t2(PC) 

Capital and Revenue EXPENorruRE — D ottnc- 
TtON — vSrr 46 CWN 6 ^Vhen an expenditure 
IS made, not only once and for all, but with a 
view to bnnging into existence an asset or an 
advantage for the endunng benefit of a trade, 
there is very good reason— in the absence of 
special circumstances leading to the contrary — 
for treating such an expenditure as properly 
attributable not to revenue but to capita If 
the money is spent for purposes of the trade, 
and the expenditure would, if successful, pro- 
duce a capital asset or an asset ofan enduring 
character which is of a capital nature, it is 
equally a capital expenditure if the expenditure 
IS unsuccessful Tlie question whether the 
expecdjiurc IS a capital or a revenue payment 
IS not to be tested by seeing whether it can 
be shown to be productive Nor is the fact 
(hat what is produced by the expenditure u 
impalpable or intangible or incalculable any 
ustification for holding that it must be treated 
asofarevenue nature And when the payment 
in fact creates advantages of an endunng nature, 

It must be properly treated as capital and not 
as revenue, and therefore it cannot be charged 
against (he profits for purposes of assessment ta 
income tax 1939 ITR 92 Set alit C 
WN 46— 1933 Cal 777=60 C 840 

See 10 ( 2 ) — Unless an expenditure can be 
brought under the clauses of sub*S (2) of 
sec to of the Act. it cannot be allowea as a 
deduction m computing the profits from the 
business 40 C \V N 833 There is no 
presumption that a property standing in 
the name ofa married Hindu lady does m fact 
belong to her husband The ordinary presump- 
tion of law IS (hat the apparent stale of affairs 
IS real unless the contrary is proved IVTierc 
the payment of royalty to the assessee s wife u 
proved to the satisfaction of the Income tax 
Officer or the Assistant Commissioner, the 
assessee is entitled to a deduction of the amount 
in (he absence of evidence that the lady was a 
bcnamidar of her husband The absence of * 
evidence one way or the other does not under 
the law justify ^e Income lax Officer or the 
Assistant Commissioner in drawing an inference 
thatthe lady was a bcnamidar i^IC 611 = 
1936 P 267 A payment by the assessee out 
of profits and conditional on profits being 
earned cannot be treated as rent Nor can 
such payment be desenbed as a payment made 
to earn profits Monej-s so paid by the assessee 
cannot, therefore, be deducted either under 
Cl (1) orunder Cl (u) ofsub-S (2) ofS 10 
of the Act ILR (1938) Lah 426=40 P L.R. 
228=1 938 Lah 530 

Ricirr TO DEDLcnovs — Burden of proof — 

It IS a well settled principle that if any deduc- 
tion IS claimed, it is for (he assessee to prove 
that that deduction is legally allowable to him 
If he fails to do so, the amount so claimed u 
luUe m be assessed I,L.R (1938) Lah 4261a 
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(i) any rent paid for the premises in which such ^[busmcss, profession or 
vocation] is carried on, provided that when any substantial part of the premises is 
used as a dwelling-house by the assessce, the allowance under this clause shall be 
such sum as the Income-tax Officer may determine having regard to the ^fpropor- 
tional annual \alue of the part] so used 

(ii) in respect of repairs, where the as^es'ce is the tenant only of the premise', 
and has undertaken to bear the cost of such repairs, the amount paid on account 
thereof, provided that, if any substantial part of the premises is used by the assesscc 
as a dewelling house, a proportional part only of such amount shall be allowed , 

(in) in respect of capital borrowed for the purposes of the ^[business, pro 
fession or vocation,] ^[* • * *j jjjg amount of the interest paid 

^[Provided that no allowance shall be made under this clause in any case 
for any interest chargeable under this Act which is payable without Birtish India, 
not being interest on a loan issued for public subscription before the 1st day of 


LEG REF 

* Substituted for the word "business” by S n 
of Act VII of ig'^g 

* Substituted for “ proportional part.” bv 
Act VII of 1939 

* The words " where the payment of interest 
thereon is not in any way dependent on the 
earning of profits ’ omitted by Act Vll of 1939 

* Proviso added by Act VII of 1939 

NOTES 

40 PI R 328«aigi8 Lah 530 

Sec lO (2) (in) — A finance company, 
which as part of us businesi invested mon^ 
in various parts of the world borrowed in 
India a sum of thirt> two lacs of rupees and 
invested it m foreiffn securities The company 
claimed to deduct from their taxable profits m 
Entish India the interest on the borrowed 
amount notwithstanding the facts that th- 
borrowed money was employed outside British 
India and that the profits derived therefrom 
were not brought within British India and there 
fore did not attract income tax in India f/eM, 
that an allowance cannot be made under S 10 
(a) (ill) in respect of interest on capital bor 
rowed for the purpose of the bu'ine^s — that 
business should be one that earns or is capable 
of earning taxable profits, or at least one which 
IS so earned on that taxable profits may be 
earned, whether m fact profits are earnra or 
not 56 B 02=33 ComLR 1587=1932 B 
04 Sale of its shares and inveslmcnts by a 
bank in order to meet withdrawals by depositors 
IS a normal step in carrying on the banking 
business It 1$ an act done m ‘ what is truly the 
carrying on” of the banking business and conse- 
quently the profits arising from such sales are 
assessable to income tax as profits of the banking 
business In such a case in order to provethat 
profits made on sale of investm-nts by the bank 
are taxable it is not necessary lo prove that the 
bank carries on a separate or severable business 
of buying and selling investments 66 I A 464 
=52 L.\V 926=1910 ITR 635=(i94t) 

I ML I 130=1910 PC 230 (PC) 

A dibtoT uht gtvet his errdxtryr a promusory note 
Jot the non he exits can in no sense be sstd to 
pay his creditor, he merely gives him a docu 
ment or voucher of debt possessing certain legal 
aiiribuies So far as such promissory note is 
eoncemed ihe assessee does not receive payment 
of any taxable income from his debtor or in- 


deed any payment at all 60 I A 146=12 P 
318-64 MLJ 612 (PC) There is nothin? 
in sub Cl (3), S 10, lo suggest that inttrtstp(M 
on the tisitsal capital invested in a firm cann^ be 
the subject matter of an allowance Ivhcre 
therefore a capitalist partner advances 
to the firm on condition that interest would be 
paid to him, whether the business of thchra 
results m profit or not and is m no way 
dependent on the profit if any earned the 6® 
IS entitled to claim an allowance for the inte 
rest paid on such capital It is jinmatena 
whether such capital was advanced as iaitt« 
capital or subsequently There is no outineno 
between capital borrowed and capital comti 
buted Capital contributed by a capitaliJt 
partner « capital bonowed from 
firm 1933 S 192 See also 1939 I JR 002 
46 All 1=21 A L I 703 The Madura Hin^ 
Permanent Fund was incorporated as a liffl»” 
coropanyunder the Companies Act, too? * 
objects were stated to be (a) to enable 
to save money, (i) to invest their savings in 
landed property and Government Proffluso^ 
Notes, (c) to secure loans at favourable rates 0 
interest and to grant loans on sound 
The capital of the Fund was contributed by 
two classes of subscribers at the rate of 
per mensem per share, the A class svbscntx 
for 45 months the B class subscriber for 04 
months At the end of the period, 
was paid offRs 50, the latter Rs 10280 an 
the account was closed The amount so pa' 

to the subscribers m excess of their subscnf^io® 

was called "guaranteed interest ’ which the Fun 
claimed to be entitled to deduct from its incom 
in computing its taxable profits It vvas a 
sumed for the purpose of the reference that tn 
transactions of the fund were confined to t 
members though the rules provided 
also to non subsenbers and to registered 
operative Societies Held, (1) that the ruling ® 
S^lu case had no application to the case a 
the guaranteed interest was part of the P*?” 
but (ii) that in view of the explanation to O » 

(a) (ill) the recurring subscriptions , 

deemed borrowing of capital, the inte 
whereon, not being in any way dependent 
theeaming of profits could be deducted un 
S 10 (2) (,„)* (47 M I and 3 
Djk) 56 M 4>5*i633 M 347=64 
a6t» (FB) IVhen mon-y ts 
which would probably not have been borro 
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April, 1038, except interest on Mhich tix has been paid or from which tax has 
been deducted under section 18 or »n respect of uhich there is an agent m Bntish 
Indn who nn> be a<«c<»cd under «cction 43 or, m the case of a firm for any interest 
paid to 1 partner of the firm] , 

Exf>lan(jlton — Recurring subscriptions paid periodically by shareholders or 
subscribers in such Mutual Benefit Societies as may be prescribed, shall be deemed 
to be capital borrowed within the meaning of this clause 


NOTES 

had not the a.<se«ee a own cap tal been in\*ested 
in an income producine buiine^i the mfereat 
paid on such borrown? is not deductible under 
S 10 (2) (in) from 11 e income of that business 
161 IC 68i®=a8PL.R 4oa*ain3f>L 59s Sff 
alto 1941 ITR 33O S 10 (a) (in) makes a 
distinct departure from Fnclish law which 
proMdes that interest on capital employed in 
business IS not an allowable deduction Interest 
paid to a partner on capital borrowed from him 
IS an allowable deduction from the profits 
earned under S 10 (a) fin) 163 I C 275= 
1036 S 68 Ajmcultural income is totally e* 
eluded from the operation of the Income tax 
Act and the sources of income enumerated in 
S 6 cannot include apr cultural income S to 
therefore applies to business assessable under 
the Act and the ‘'allowance referred to in sub- 
S (a) of S 10 cannot apply to apriculiural 
income but onl> to interest paid in respect of 
capital borrowed for the purposes of the bust 
ness assessable under S 6 of the Act Tliere 
fore the money borrowed by the assessces for 
the purpose of paying land revenue cannot be 
exemptra from income tax under the provisions 
ofS 10(2) (ill) 38PLR 40a— 1916 L 593 
3Vhere an assessee raises capital in DriUsh India 
to invest it outs dc British India the interest 
he has to pay is an expense incurred in con 
nexion with his outside investment and he is 
not entitled to deduct such interest from his 
income in British Ind a the said income com 
prising or including interest income paid to 
him on fixed depos t by the same bank 1936 
L 1001 In the absence of any express provi 
Sion in the Act an assessee is not to be depn 
■ivii xfi 'ftK. vinv!/.iax^ wtffivntA cxeiwpkwrft 
such as S 10 (2^ (in) of the Act because the 
capital benefiting therefrom by means of permis 
sible deductions happens to produce a non tax 
able income Where a person car^>^ng business as 
a money lender borrows money for his money 
lending business lends it out to con<lituents 
and u obliged in the course of business to receive 
agricultural lands in repa^-ment of his debts 
from such constituents he is entitled (oadeduc 
lion of the interest paid by him on so much of 
the capital borrowed by him for business pur 
poses as is represented bv the agricultural lands 
got in under S 10 (2) (iii) of the Act in com 
puting the profits and gams of the banking 
bus ness for the year of account The assessee 
IS also entitled to a deduction in respect of the 
establishment and oihcr charges such as for 
managing and cultivating the lands got and 
the amount spent for obtaining conveyances 
1937 M SOS'- (>937) « MLJ 351 (FB) See 
also 69 M L.J 474 (P C ) 

Sec 10 (2)Expl Appucabtlity — Covprnoss 
— ‘ RtcvuRtNC ’ —In order to satisfy the require- 
ments of the explanation toS 10 (2) (lu) there 


must be recurring subscription paid periodically 
and the assessee must be a mutual benefit society 
‘ Recunng means a happening again and 
again— not that which occurs only once 3Vhere 
the shares are paid in one lump sum and the 
assessee is an ordinary banking concern whose 
transactions are not confined to their members 
only the allowance under S 10 (2) (1 1) cannot 
be permissible 38 M 0— 1934^! 633 (2)— 67 
M L 1 532 (FB ) R 3t of the Income tax 
Act cicarlv applies to the business of a dividing 
(Insurance) soaety when the Memorandum 
of Association and the Rules of the company 
show It to be a dividing society, the fact that 
part of the policy monies are divided among 
the subsenbers cannot make it a mutual benefit 
society especially when there is no mutuality 
between the shareholders of the company the 
assessee and the policy holders the shareholders 
and policy holders being two separate entities It 
cannot 1 m said that the business of the com- 
pany IS no business within S 10 so as toexempt 
•I as a mutual benefit society R 31 of the 
Income tax Rules would apply to the company 
and It can be assessed under that rule (1939) 

I ITR 341 1930 Stnd 301 See alto 1939 
ITR 573- 1939 Sind 308 Before there can 
be rouluahiy between an Association and its 
members the services must be supplied by the 
Association to its members as such services for 
yvhich the members themselves pay from 
which payments any surplus is saving and 
not profits or gains The nature of the 
services or the purpose of the Association 
IS not the test The nature ‘of the Associa 
lion IS the test 1930 ITR 573= 1939 Sind 308 
A company was floated with members subs 
v i-J bmg ifts tarpftiA ’nvf tf, tA/wc TVitVMfrti 
source of income was the interest on the loans 
advanced to the shareholder members It ah 
denved interest on its secunties etc In givit 
the return the fund d d not show the intere 
denved from the loans to the shareholders 
Its income Question was if that income w; 
assessable Held the fund though a regiiterr 
company was in fact a Mutual Benefit Fun 
Society and that income was not assessable 1 
enacting the Explanation to S 10 (2) and ('■ 
of the Income tax Act the Legulature mui 
haveintended to recognise the existence of sue 
Mutual Benefit Society hfce one in question 1 7 
IC. 374=47 L.'\ 28=1938 Mad 57 (FB 
See also I L.R (1939) Kar 779=t039 Sind 29 
(Dividing Insurance Co ) A fund which was 
company registered under the Indian Coit 
panies Act made cons derable profits out < 
Imding money to non members and yvas, 01 
that ground held to be a banking coneem am 
not a Mutual Benefit Soaety as it claimed ti 
be subsequently it altered its memorandum ant 
articles of assoaabon Under the sdlered art 
des,a person who wanted a loan had tobeeo m i 
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(t) any rent paid for the premises in which such ^[busmcss, profession or 
vocation] is carried on, provided that when any substantial part of the premises is 
used as a dwelling house by the asscssee, the allo^vance under this clause shall be 
such sum as the Income-tax Officer may determine having regard to the ^[propor- 
tional annual value of the part] so used 

(tt) in respect of repairs, where the as'es^ee is the tenant only of the premise', 
and has undertaken to bear the cost of such repairs, the amount paid on account 
thereof, provided that, if any substantial part of the premises is used by the assesscc 
as a dewelhng house, a proportional part only of such amount shall be allowed , 
(ill) in respect of capital borrowed for the purposes of the ^[business, pro 
fession or vocation,] ®[* • * *] the amount of the interest paid 

^[Provided that no allowance shall be made under this clause in any case 
for any interest chargeable under this Act which is payable without Birtish India, 
not being interest on a loan issued for public subscription before the ist day of 


LEG REF 

1 Substituted for the word * business” by S 1 1 
of Act VII of ig^g 

* Substituted for ‘ proportional part ” by 
Act VII of 1939 

* The words where the payment of interest 
thereon is not in any way dependent on the 
earning of profits omitted by Act VII of 1939 

* Proviso added by Act VII of 1939 

NOTES 

40PLR 938b 1918 Lah 5^0 

Sec 10 (2) (in)— A finance company 
which as part of its business invested mon^ 
in various parts of the world borrowed in 
India a sum of thirtv two lacs of rupees and 
invested it in foreign securities The company 
claimed to ded ict from their taxable profits m 
Pntish India the interest on the borrowed 
amount notwithstanding the facts that th'* 
borrowed money was emoloyed outside British 
India and that the profits derived therefrom 
were not brought within Bntish India and there 
fore did not attract income tax in India Htld, 
that an allowance cannot be made under S 10 
(2) (hi) m respect of interest on capital bor 
rowed for the purpose of the business — that 
business should be one that earns or is capable 
of earning taxable profits or at least one which 
IS so earned on that taxable profits may be 
earned whether in fact profits arc earn^ or 
not 56 B 02 33 Bom L R I587=:i932 B 
04 Sale of Its shares and investments by a 
bank in order to meet withdrawals by depositors 
IS a normal step in carrying on the banking 
business It is an act done in * what is truly the 
carrying on’ of the banking business and conse 
guently the profits ans ng from such sales are 
assessable to income tax as profits of the banking 
business In such a case in order to prove that 
profits made on sale of mvestm-nts by the bank 
arc taxable it is not necessary to prove that the 
bank carries on a separate or severable business 
of buying and selling investments 66 I A 464 
=52 L.\\ 926=1910 ITR 635={I94 i) 

t MLJ 130=1910 PC 230 (PC) 

A d/blor itdi9 grrei ftit tfrltlor a pramuserf nait 
Jot tht stm hi ettn can in no sense be said to 
pay his creditor he merely gives him a docu 
ment or voucher of debt possessing certain legal 
attributes So fvr as such prom ssory rote is 
eoncemed |1 e aisessee does not receive payment 
of any taxable income from hu debtor or {n 


deed any payment at all 60 I A 146=12 P 
318-64 MLJ 612 (PC) There is nothing 
in sub Cl (3), S 10 to suggest that interest piM 
on the initial capital invested in a firm cann^ w 
the subject matter of an allowance Where 
therefore a capitalist partner advances 

to the firm on condition that interest would he 

paid to him whether the business of the nrm 
results m profit or not and is m no way nia« 
dependent on the profit if any earned the 
u entitled to claim an allowance for the intt 
rest paid on such capital It is jmmatenu 
whether such capital was advanced as lou*** 
capital or subsequently There is no outmcaon 
between capital borrowed and capital cowri 
buted Capital contributed by a capilain 
partner « capital borrowed from “^-1, 
firm 1933 S 192 »939 j„ 

46 AH 1-21 ALT 703 The MaduraHindu 
Permanent Fund was incorporated as a hnuw 
company under the Companies Act 18B2 * 

objects were stated to be (a) to enable 
to save money, (A) to invest their saving* * 
landed property and Government Promi»hn^ 
Notes (c) to secure loans at favourable rst« h 
interest and to grant loans on sound 
The capital of the Fund was contribi^rf vY 
two classes of subscribers at the rate of Rc 
per mensem per share the A class swlrjcnDe 
for 45 months the B class subscriber lor 04 
nionihs At the end of the period 
was paid offRs 50 the latter Rs 102 8 0 an 
the account was closed The amount $0 pa 

to the subsenbers in excess of their subscnptini' 

was called "guaranteed interest ’which the Fun 
cla med to be entitled to deduct from its incom 
in computing its taxable profits It vvas a 
sumed for the purpose of the reference that tn 
transactions of the fund were confined to 1 
members tho igh the rules provided 
also to non subsenbers and to registered 
operative Societies Htld (1) that the rulinff ' 
Stylet case had no application to the case a 
the guaranteed interest was part of the P™" 
but (11) that in view of the explanation to S » 

(2) (ill) the recurring subscriptions 
deemed borrowing of capital the inte 
whereon not being in any way " j-. 

theeaming of profits could be deducted un 

s .0 (,) („.) (17 M . »■! 3 

Disc) ^ M 415=1033 M 317=64 H 

260 (^) When mon-y » 

which would probably not have been borro 
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April, 1038, except interest on Mhich tax has been paid or from vhich tax has 
been deducted under section 18 or in respect of Mhich (here is an apent in British 
India A\ho ma> be a«<c«cd under <ec(ton 43 or, in the case of a firm for any interest 
paid to a partner of the firm] ; 

Explanation — Recurring subscriptions paid periodically by shareholders or 
subscribers in such Mutual Benefit Societies as may be prescribed, shall be deemed 
to be capital borrowed \\itlim the meaning of this clause ■ 


NOTES 

had not the a.«essee’s own capital been tm-eilcd 
in an income producine buiine^i, the interest 
paid on such borrowins; IS not deductible under 
S 10 (2) (til) from the income of that business 
161 IC 68ts=a8PL.R 402»=»in3r) L s*)"; S/e 
alto 1941 ITR 338 S 10 (2'i (hi) maVes a 
distinct departure from Fnehsh law which 
provides that interest on capital employed in 
business IS not an allowable deduction Interest 
paid to a partner on capital borrowed from him 
is an allowable deduction from the profits 
earned under S to (2) (m) 163 1 C 275== 
1036 S 68 Atmcultiiral income is totally ex* 
eluded from the operation of the Income-tax 
Act and the sources of income enumerated in 
S 6 cannot include aer'cultural income S 10, 
therefore, applies to ‘ business” assessable under 
the Act and the “allowance” referred to in sub 
S (2) of S 10 cannot apply to agricultural 
income but only to interest paid in respect of 
capital borrowed for the rurpo’« of ‘he ‘ busi 
ne»" assessable under S 6 of the Act Tliere 
fore, the money borrowed by the assessees for 
the purpose of paying land resenue cannot be 
exemptra from income tax under the provisions 
ofS 10(2) (hi) 38 PLR 402— i<)i 6L 503 
^Vhe^e an assessee raises capital in British India 
to invest It outside British India, the interest 
he has to pay is an expense incurred in con- 
nexion w'lth his outside investment, and he is 
not entitled to deduct such interest from his 
income in Bntish India the said income com- 
prising or including interest income paid to 
him on fixed deposit by the same bank imfi 
L 1001 In the absence of any express provi 
Sion in the Act, an assessee is not to be depn 
ved of the advantages conferred by exemptions 
such as S 10 (2^ (hi) of the Act because the 
capital benefiting therefrom by means of permis 
sible deductions happens to produce a non tax- 
able income ^\’he^e a person canning business as 
a money lender borroivs money for his money- 
lending business lends it out to coR*tituents, 
and IS obliged in the course of business to receive 
agricultural lands in repa^-menl of his debts 
from such constituents, he is entitled to adeduc- 
tion of the interest paid by him on so much of 
the capital borrowed by him for business pnir- 
poses as is represented bv the agricultural lands 
got m under 5 to (2) (hi) of the Act, m com- 
puting the profits and gains of the banking 
business for the >car of account The assessee 
IS also entitled to a deduction in respect ofihe 
establishment and other charges, such as tor 
managing and cultivating the lands got and 
the amount spent for obtaining con\e>ances 
1937 M 393=(»937l I MLJ 351 (FB) St* 
also 69 M L.J 474 (PC) 

Sec 10(2)Expl AppucAeiLm — CovDmoKs 
— “RECURRt^o In order to satisfy the require- 
ments of the explanation toS 10 (2) (lu) there 


must be recurring subscription paid periodically 
and the assessee must be a mutual benefit society 
“Recunng” means a happening again and 
again— not thatwhich occurs only once \Vhere 
the shares are paid m one lump sum, and the 
assessee is an ordinary banking concern whose 
transactions are not confined to their members 
only the allowance under S 10 (2) (iii) cannot 
be permissible 38 M 8=1934 M 6')3 (2) = 67 
ML. I 532 (FB) R 31 of the Income tax 
Act clearly applies to the business of a dividing 
(Insurance) society when the Memorandum 
of Assooation and the Rules of the company 
show It to be a dividing society, the fact that 
part of the policy monies arc divided among 
the subsenbers cannot make it a mutual benefit 
society, especially when there is no mutuality 
betsveen the shareholders of the company, the 
assessee and the policy holders the shareholders 
and policy holders being two separate entities It 
cannot 1^ said that the business of the com- 
pany IS no business within S 10 so as to exempt 
It as a mutual benefit society R 31 of the 
Income tax Rules would apply to the company 
and It can be assessed under that rule (1939) 

I ITR 341—1930 Sind 301 Set alto 1939 
ITR 573= 1939 Sind 30O Before there can 
be mutuality betiveen an Association and its 
memben, the services must be supplied by the 
Association to its members as such services for 
which the members themselves pay from 
which payments any surplus is saving and 
not profits or gams The nature of the 
services or the purpose of the Association 
IS not the test TTie nature ‘of the Associa- 
tion is the test 1930 ITR 57^= 1930 Sind 308 
A company was floated with members subs- 
cribing Its capital by way of share The main 
source of income was the interest on the loans 
advanced to the shareholder members It also 
denved interest on its secunties etc In giving 
the return, the fund did not show the interest 
denved from the loans to the shareholders as 
Its income Question was if that income was 
assessable Held, the fund though a registered 
companywas m fact a Mutual Benefit Fund 
Society and that income was not assessable, m 
enaeung the Explanation to S 10 (2) and (3) 
of the Income-tax Act, the Legislature must 
have intended to recognise the existence of such 
Afutual Benefit Soaety like one in question 176 
IC. 374=47 L.W 28=1938 Mad 57 (FB) 
Srealso I L.R (1939) Kar 779=1039 Smd 293 
(Oinding Insurance Co ) A fund which was a 
company regutcred under the Indian Com- 
panies Act, made considerable profits out of 
lending money to non members, and was, on 
that ground, held to be a banking concern and 
not a Mutual Benefit Sooety as it claimed to 
be, subsequently it altered its memorandum and 
articln of association Under the altered arti 
cics, a person who wasted a loan had to become 
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^ (id) m respect of insurance against risk of damage or destruction of buildingsi 
macRiner}', plant, furniture, stocks, or stores tiscd for the purposes of the ^[business* 
profession or vocation], the amount of any premium paid ; 

(p) in respect of current repairs to such buildings, machinery, plant, or 
furniture, the amount paid on account thereof; 

(pi) m respect of depreciation of such buildings, machinery, plant, or fur" 
mture being the property of the assessee, a sum equivalent *[, where the assets 
are ships other than ships ordinarily plying on inland waters] to such percentage 
On the original cost thereof to the assessee as may m any case or class of cases be 
prescribed *[and in any other case, to such percentage on the written dowm value 
thereof as may in any case or class of cases be prescribed] * 


LEG. REF. 

* Substituted for " business ” by S 1 1 of Act 
VII of 1939 

* Inserted by S 1 1 of Act VII of 1939 as 
amended by Act XII of 1940 

* Added tjy Act VII of 1939 

NOTES 

a member, but he could become 3 member by 
paying a sum of one rupee for a share winch 
he could withdraw at the end of two >ears 
The memhership in many easa was merely 
nominal, the large profits which the company 
(mna; made by way of interest on loans grant* 
ed to those taking one rupee shares were distn 
buted to Its real shareholders and the nominal 
members who had taken one rupee shares in* 
ves^d practically nothing and consequently 
nothing was paid to them out of the profits 
either by way of dwidend or m reduction of 
interest These members by borrowing IVom 
the company made for it la^e profits in which 
they were not allowed to share fftlJ (1) that 
the comply was not a Mutual Benefit Society 
mspiteofthe altered memorandum and articles 
of assoaation but was a banking concern, and 
Its income was therefore taxable (2) that as 
payment of interest to share- 
holders or subscribers on the capital subscribed 
^ them, and as the company only paid din* 
if"^ *0 1 ** members, w hich were dependent on 
Inc caraing of profits the company was not 
entitled to claim a dcducuon in respect of these 
sums under S 10 (2) (m) of the Act, the sums 
so paid not being in the nature of interest on 
“frowed capital ILR (1938) Mad 183^=47 
130 Mad i48=(ig3Sl • MLJ 

Sec 10 ( 2 ) (vi) — The words “original cost” 
refer to the genuine original cost to the assessee 
Md not to that paid by the predecessor »n 
business of the assessee 13 Pal L T 61O (56B 
> 29 , Foil) See oho 159 IC M5-69 MLJ 
®79 (P C.) The onginal cost of any particu- 
lar asset, IS entirely a question of fact, and like 
*ny other question of fact depends upon the 
e'adence pr^uced to pro\c the same The 
tnerc prcduction of documentary evidence 
showing that a contract has been made for pur- 
chasing assets at a certain pnee does not con- 
cJuMveJy estabhih the correctness of a claim 
Blade by an assessee that for ihc purpose of S 
(2} (til the onginal cost is the amount 
shown In the document Mliere the circum- 
stances sliow that an assessee has arranged to put 
wi eaitirely fictidous price on hu assets, it 11 open 


to the Income tax Authorities to refuse to accept 
that price and to ascertain what the true value 
IS 52LW 78=1940 Mad 6 o2 = (i94d) 2 ML.J 
95 (F B ) WTicre a business, which had gone 
into liquidation w taken over by the assessee 
for the purpose of running it, for a certain pnee, 
and he has (0 advance vanous sums of 
monev to the liquidators and to mvest capital 
he cannot claim to include the losses meuned 
in prcMous y ears or the interest on the sums 
advanced to the liquidators or the mterest on 
the capital invested by him in the working of the 
business m determining the “onginal cost” to 
the assessee of the machinery and buildings, when 
these Items do not form part of the considera 
tion for the sale in his favour These cannot be 
deem^ to be a part of the consideration for the 
sale and therefore cannot be taken into account 
in detenniiung "the onginal cost” to him But 
sums spent by him in making addmons to bull* 
dings and machinery must be taken into account 
m calculaung the depreciation to which he 
would be entitled (1939) ITR 374 The 
word “assessee” in S 10 (a) of the Income tax 
Act, m the case of an assessment under S 26 
(2), based on the profits of a predecessor, must 
refer to such predecessor The word “assessee” 
cannot in such a case be interpreted as meaning 
the person by whom the income-tax assessed i* 
actually payable The successor is for the pur- 
poses of assessment under S 26 (2) to be assumed 
as his predecessor with respect to the previous 
year and the profits have to be computed on 
this assumption For the purposes of notional 
assessment under S 20 (a), the assessee must 
be deemed to be his predecessor in the busi- 
ness and allowance for depreciation must be 
made on that basis 1939 ITR 374 S'* 
aha 40 Bom LR 343=1 LR. (1938) Bom 374 
= 1938 Bom 241 The word “assessee” m S 
so (a) (ti) must be read with the definition m 
S a (2) m Its ordinary and natural meaning as 
meaning the person by whom income lax is 
payable RangneKar, J — VVhere the Court is 
concerned with a hypothetical assessment in the 
very first year of a successor taking over a busi- 
ness from his predecessor, apart from the fact 
that the words “original cost” would be inappro- 
priate. It would be difficult to hold that depre- 
ciation should be allowed on the onginal cost 10 
the successor and not on the original cost to the 
predecessor ILR (1938) Bom 374 => 74 lC 
Oos^io RB 502=40 Dorn L.R 343=t93® 
Bom 241 (SB) See also 45CWN 6O1. li u 
not intended by the legislature that no allowance 
should be made for depreciation of “building*, 
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ProMded tint — 

(a) the presenbed particulars Iit\c been duly furnished , 

(J) Mlicrc full effect cinnot be gnen to any such allowance in any year 
l[not being a year Minch ended prior to the 1st day of April, 1939,] owing to there 


LEG REF 

• Ihserted by S ii of Act VII of 1939 
NOTES 

machinery, plant or furniture" belonging to the 
aaaessee merely because the asscssee had acquit^ 
title to the property by bequest and not by pur 
chase The intention of the legislature in using 
the SNords ‘the original cost thereof to the 
assessee," is that the ossner to be assessed should 
not recenc an allowance for depreciation based 
ona capital saluc of the properly higher than 
or different from the \ alue of the property to the 
assessee at the time svhen he originally acquired 
It. If the assessee purchased the property the 
best e\ndence of the %alue of the property, to 
the assessee tsould be the price that he paid for 
It, but Vihere the assessee acquires the pn>- 
perty othervinse than hy purchase (r g , by be 
quest) "the original cost thereof to the assessee s 
means, and is, the real \-aluc of the property 
at the time when the assessee acquired it less the 
expenditure (probate charges actually paid) ne 
cessary for the purpose of completing the title 
Smi/f the word assessee' in S 10 (2) (ri) means 
the assessee as defined m S 2 (2) of the Act 
11 R 514=1933 R 348 (S 0 ) S/f aba (1940) 
2 ML J 95 (FB ), 1939 I T R 160,45c WN 
681, 1938 Dom 241 File letting of a jule 

{ iress at a rent is as much a business as the 
etting of a ship to freight or the letting of a 
motor ear or any other kind of machine, or 
machinery for hire The fact that the lessor 
originally intended to work the press himself is 
immaterial The lessees are liable only for 
repairs and not for depreciation and m no 
circumstances could they claim an allowance 
for depreciation under S 10 (2) (») because 
the buildings, machinery’ etc mentioned m that 
sub-section must be the property of the owner 
assessee and hence the owner assessee u entitled 
to claim allowance for depreciation m respect of 
buildings machinery, etc , leased (1926 M 
1032, Rel on, I ITC 50 and igaS C 456, 
Dut) 1935 C 344=82 C 804=156 IC 394 
An assessee who succeeds to a busmess m the 
middle of the prcvaousycar u entitled to have 
the current depreaation allowance permissible 
under S 10 (2) (ri) of the Income-lax Act 
computed on the original costs of the assets of 
such business to his predecessor only with 
regard to that portion of (he previous year prior 
to the succession and not for the whole of the 
previous year For the post succession period, 
current depreciation should be computed on the 
costs of the-asseis to the assessee, that is to say, 
on the basis of the price paid for the assets by 
him. 1941 ITR 539=45 681, 1941 

I T R 568 Su also 40 Horn L R 343>=I L.R 
(1938) Bom 374=19380 241 Toenbtlean 
assessee to claim an ailowance under S to (2) 
(n) of the Income-tax Act on account of depre- 
oation of buildings, machinery, plant, etc., 
"used for the purpose of the business, ’ it is not 
necessary that there should have been an actual 


working of the machinery in the year of ac- 
count The word “used may be given a wider 
meaning so as to embrace passive as well as 
active user When machinery is kept ready for 
use at any moment in a factory under an ex- 
press contract from which taxable profits are 
cam^, the machinery can be said to be used 
for the purpose of the business which earns the 
profits though it is not actually worked If 
the contribution of the assessee to the business 
in question IS the obligation to keep his machi- 
fiery ready for actual use at any moment, and 
if the profits of the assessee during the year 
of assessment could not have been earned 
except by his maintaining his factory and 
machinery m good working order, that involves 
the user of the machinery and the factory. 
entiiLng the assessee to claim deduction undw 
S to (2) (ci) ILR (1937) Bom 821=30 
BomLR 903 1937 Bom 493 

Secs 10 (2) (vi) proviso (a)— Claim lo 
depreaauon— Duty to give paroculars— Effect 
of failure to give particulars iVhere an assessee 
claims an allowance in respect of depreciation, 
he must gwe the particulars required by pro- 
viso (a) toS 10 (2) ( pi ) if he does not do*^so, 
the Income tax authorities would be justified in 

rejecting the claim for allowance ILR (1020) 

3«5->939 M.d 35,_ 

(*939) > MLJ 402 

Secs 10 (2) (vi), 14, 19 and 20 —The 
income tax Act is concerned with securtne 
revenue to Government and there can be 
nothing m it which would justify a company 
m retaining for itself income tax m respect 
of Its shares with no obligation to pass the 
amount on to Government In the case of 
a company the tax has to be paid by the 
company direct and not on behalf of the 
shareholders The provisions of S 20 of 
the Act, which are no doubt mandatory, only 
appi) where the company is liable to lax 
A companj is assessed to income tax on its 
profits and paj s the tax direct There is no 
express provision m the Act enabling a 
companj which has paid tax to deduct from 
dividends the amount of such tax But since 
income tax has to be discharged out of pro 
fits before any distribution can be made, 
where tax has been paid the company must 
apportion the burden amongst the different 
classes of shareholders, according to their 
legal nghts S 20 recognises a right m the 
comptmy to deduct tax whfre tax has been 
or will be paid on the profits distributed 
But where no mcome tax is payable by the 
companj there is no burden to adjust, and 
the company is not therefore entitled to 
make anj deduction m respect of income 
tax from the dividends paid ILR (I^) 

^om^^6=42 BomLR 57=1940 Bom 

Secs 10 (2) (vi), proviso (b) and 26 (2) 

— Acctunultied unabsorbed depreaation aBow 
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machini'rl nii of damage or destruction of build 

profession or vocation], the amount of any premium paid ; 

furniture^ iL,, current repairs to such buildings, machinery, planl 
turniture, the amount paid on account thereof, 

nitnre dcprcoatlon of such buildings, machinery, plant, or 

are shms othfr assessec, a sum equivalent *[, where the a: 

on the nnomai ply*ng on inland waters] to such percem 

presenbed^arfl thereofto the assessec as may in any case or class of case; 
thereof ^ ^ percentage on the written down w 

mereot as may m any case or class of cases be prescribed] ' 

*® <bc Income tax Authonticj to refuse to ac( 
that pnee and to ascertain what the true m 
• s 52 L \V 78=1940 Mad 6 o2 = (i94D)2 
95 (F B ) Where a business, which had g' 
into liquidation is taken over by the asses 
‘be purpose of running it, for a certain pr 
and he has to advance vanous sums 
money to the liquidators and to invest capi 
he cannot claim to include the losses incur 
m previous years or the interest on the su 
wvanced to the liquidators or the interest 
the capital invested by him m the working oft 
Iwsiness m determining the “original cost" 
of *he machinery and buildings, wh 
these Items do not form part of the consider 
tion lor the sale in his favour These cannot ! 
deemed to be a part of the consideration for tJ 
sale and therefore cannot be taken inioaccoui 
m determining “the original cost” to him Bt 
sums spent by him m making additions to bui 
dings and machinery must be taken into accour 
m calculating the depreciation to which h 
would be entitled (1939) ITR 374 Th 
word ‘assessec" in S 10 (2) of the Income ta 
A«, in the case of an assessment under S 2' 
(2) based on the profits of a predecessor, mus 
refer to such predecessor The word “assessec* 
cannot in such a case be interpreted as meamnt 
the person by whom the income tax assessed 1 
actually payable The successor is for the put' 
poswot assessment under S 26 (a) to be assumed 
as his predecessor with respect to the previous 
year and the profits have to be computed on 
this assumption For the purposes of notional 
assasment under S 20 (2), the assessec must 
be deemed to be his predecessor in the busi- 
ness and allowance for depreciation must be 
made on that basis 1939 ITR 374 St* 
“-^£1 S"" 343-1 L R. (1938) Bom 374 

*93°, 241 The word “assessec” m S 

W must be read with the definition m 
* * (*> in Its ordinaryand natural meaning at 
meaning the person by whom income tax i* 
Wable Rangnekar, J— Where the Court » 
wnewned with a hypothetical assessment in the 
very lint year of a successor taking over a busi- 
rif!*.L Predecessor, apart from the fact 

mat the words “original cost" would be inappro- 
priate. it would be difficult to hold that depre- 
ciation should be allowed on the original cost to 
•"1 and not on the original cost to the 

('”8) Oi" 374 — 74 I C 
502=40 BomLR 

l»m 241 (SB) See a //9 45 C^VN bfli In* 
legislature that no allowance 

mould be made for depreciation of "buildings* 


, - LEG REF 

•I7TT r “ 'business ” by S 1 1 of Act 

Vli of 1939 

'Insmled by S 11 of Act VII ol 1939 a, 
amended by Act XII of 1940 
* Added by Act VII 011939 

^ ^ NOTES 

“"“I'tomo a mombar by 
paying a sum of one rupee for a share winch 
Muld TOihdraw at lbs cad of two yeaJi 

(funS Li k"®' company 

botid °ne rupee iharcj were dtstn 

Its leal shareholdeir and the nominal 

Sme'ie, J" •"'* consequently 

iik ' E "’"v ™' of 'he profil) 

Tk’' ‘‘ividend or m reduction of 
l^e eol members by borrowing from 

ihlv S 4' “ 'f®' « x'lieh 

rhJ^™ allowed to share mU (i) that 
in!mm?f .k’'''f "? ® Mutual Benefit Society 
in spite of the altered memorandum and articles 
Its but was a banking concern, and 

m income was therefore taxable, (2) that as 
mere was no payment of interest to share- 
nolden or subscribers on the capital subsenbed 
P ’ company only paid divi. 

dend, to Its members, which ^vere dependent on 
entitW * profits the company was not 
sums l‘“ a deduction in respect of these 

sona,r« the sums 

so paid not being m the nature of interest on 
borrowed capital ILR (,938) Mad islLj? 
130 >48*(«93a) * MLJ 

reftrfn Ik (vi) —The words “original cost” 
and original cost to the assessec 

tfiL, ‘ ‘o that paid by the predecessor in 
*3 PatLT 618 (56 B 
Bm&CLI *59 I C 545=69 MLJ 

lar The onginal cost of any parlim. 

Mv^ik’ ** ^'"‘■rr«y a question of fact, and like 
question of fact depends upon the 
mlr! produced to prove the same The 
pr^uction of documentary evidence 
*bom„g that a contract has been mTde foriSS! 
cnasing assets at a certain pnee does not con 
ciuiivdy establish the correctness of a claim 

ihoin . •* the amount 

inown in the document \Mierc the cmiim 

entirely fictitious price on his assets, iiMO{Kn 
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Pro\ided thit — 

(a) the prescribed pnrticulars ha%c ^ e 
(i) ^^bc^c full efTcct cannot Iw vnm t. ' 

i[not being a >ear which ended prior to the tt‘ ’ 
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NOTES 

machinery, plant or furniture” belonging to the 
asacssce mercl> because the assessec had acquired 
title to the properly by bequest and not by pur 
chase The intention of the legislature tn using 
the words “the original cost thereof to the 
assessee,” is that the owner to be assessed should 
not receise an allowance for depreciation based 
on a capital \aluc of the property higher than 
or different from the value of the property to the 
assessee at the lime when he onginally acquired 
It. If the assessee purchased the property the 
best evidence of the value of the property to 
the assessee would be the price that he paid for 
it, but where the assessee acquires the pro- 
perty otherwise than by purchase (r g , by be 
quest) “the original cost thereof to the assessee s 
means, and u the real v-alue of the property 
at the tune when the assessee acquired it less the 
expenditure (probate charges actually paid) ne 
cessary for the purpose of completing the title 


I’MLrj’os^VB) 19391'TR i6o. 45C'WN 
681, 1938 Dom 341 The letting of a jute 

f tress at a rent is as much a business as the 
etting of a ship (0 freight or the letting of a 
motor car or any other kind of machine, or 
machinery for hire The fact that the lessor 
onginally intended to work the press himself is 
immaterial The lessees are liable only for 
repairs and not for depreci<itian, and in no 
circumstances could they claim an allowance 
for deprcaation under S 10 (s) (11) because 
the buildings machinery’ etc mentioned in that 
subsection must be the property of the owner 
assessee and hence the owner assessee u entitled 
to claim allowance for depreciation m respect of 
buildings, machinery, etc , leased (1926 M 
1032, Rel on i I T C 50 and 1928 C 456, 
Dist) 1935 C 344=62 C 804=156 IC 394 
An assessee who succeeds to a business in the 
middle of the previous year is entitled to have 
the current depreciation allowance permissible 
under S lo (2) (n) of the Income tax Act 
computed on the original costs of the assets of 
such business to his predecessor only with 
regard to that portion of the previous year pior 
to the succession and not for the whole of the 
previous year For the post succession period, 
current depreciation should be computed on the 
costs of the assets to the assessee, that is to ay, 
on the bans of the pnee paid for the assets by 
him. 1941 ITR 339=45 CUN 681,1941 
I T R. 568 S/t c/sa 40 bom L.R 343=1 LR 
(1938) Bom 374= >938 B 241 Toenudemn 
assessee to claim an allowance under S 10 (a) 
(n) of the Income-tax Act on account of deprv 
aauon of buildings, machinery, plant, etc., 
“used for the purpose of the business, « u oot 
necessary that there should have been an actual 


"orkrg^/ 

eoimi w * 

meam->g w, „ ^ ^ 

active uv^ , 

w at any ^ 

pc«s coniri/-t f ~ ^ *■ 

eara^ tb^ «- .v. , 

for the purprn^rf ,t 4 ^ 

th-iigs It .t J ^ - r ' 

‘he contnbuiion rf ,s. *' / ’ ' 

m question is ihe , * t f / < - w 
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being no profits or gams chargeable for that >ear, or o^\lng to the profits or gains 
chargeable being less than the allowance, *£then subject to the proMSions of claiise 
(a) of the proviso to sub-section (2) of section 24], the allowance or p:^ jiVj 
allowance to whfch effect has not been given, as the case ma^ be, shall ^addM 
to the amount of the allowance for depreciation for the foUownng >ear and dcemM 
to be part of that allowance, or if there is no such allow ance for that > ear, be deemed 
to be the allowance for that year, and so on for succeeding >ears ; and 

(c) the aggregate of all such allowances made under this Act or an> Act 
repealed hereby, or under the Indian Income-tax Act, 1886, shall, m no case, exceed 
the original cost to the assessee of the buildings, machinery , plant, or furniture, as 
the case may be , 

*[ (rn) in respect of any machinery or plant which has been sold or dis- 
carded, the amount by which the written down value of the machinery or plant 
exceeds the amount for which the machinery or plant is actually sold or its scrap 
value 

Provided that such amount is actually wntten off in the books of the assessee 
Provided further that where the amount for which any such machinery or 
plant IS sold exceeds the ivntten down value, the excess shall be deemed to be profits 
of the previous year m which the sale took place ,] 

in respect of ammals which have been used for the purposes of the 
^[business, profession or vocation] otherwise than as stock in trade and havedicd 
or become permanently useless for such purposes, the difference betsvecn the onpnal 
cost to the assessee of the ammals and the amount, if any, realised in respect of the 
carcasses or animals] , 


LEG REF 

Mnsened by Act XXIII of 1 


* Subttituted by S 1 1 of Act Vlt of 19^ 

* Thu clause was onginally loserted as Cl 
(a) W S a of Act III of 1918 

I Original ds (rtu) (iiit) and (ntu 


lOnginaids (ou) (i«0 and (ntu) re- 
numbered bas (ntt) (u) and, (*) respectively 
by Act VII of 1939 

* Substituted for the word business” by Act 
VII of 1939 

NOTES , . 

ance of oviner of business — If available to 
successor The depreciation allowance towhich 
an owner of business u entitled 10 under S 10 
(2) (ci) being a deduction permitted to him 
in respect of wear and tear of his plant and 
machinery based on its cost to him, against 
the profits he may make when carrying on his 
business, is a statutory privilege personal to him 
to long as he carries on hu business When 
he ceases to pay income tax on his business 
profiu through ceasing to carry on bis bust 
ness the permission to deduct ceases, U u not 
a nghl which passes to hu successor under the 
Act nor u it a right which he can transfer by 
agreement S a6 (2) of the Act 5a)-s nothing 
as to any right of the successor to take ad 
vantage of the unabsorbed depreciation hispre 
decessor might have been entitled to luelfect 
u limply to provide that as regards the year 
of assoiincnt, where a succesiion has occurred 
In tlie ownership of the bus ness in the previous 
year, the successor is made liable to pay income 
tax lor that year on the total profits actually 
earned by the business during the previous year 
) the one in which the succession occurred 
•—whether earned under tne predecessor or the 
luceessor ITR 535=45 C.WJV 60 l 


The right to set-ofT past depreaatioa undet 
S to (*) (ri), proviso ( 4 ) of the Act only 
in the person who continues to denvepro^ 
respect of the business concerned 194O 
169 Kanta, J —The ngbt to claim depreciaOoB 
unot a personal nght of the party who has 
parted with the ownership of the property in 
respect of which depreciation u to be assumed 
ILR (1940) Bora 287^42 BomLR- 180*» 
1940 Bom 169 

Sec 10 ( 2 ) (vii) — The question whether a 
particular machmery has become obsolete u one 
of fact 58 C 980=35 CW N 3'4=>93' 5 , 
599 Where the busmess of an oil mill was closed 
down for the reason that the machinery being 
old and vsom out, and could not be worked at 
a profit in the face of competition held that the 
assesses could not claim obsolescence allowance 
03 provided for IQ S 10(2) (ni) 58 C 985= 
1931 C 599 (50 ML J 157, Ref to) 

Sec 10 ( 2 ) (viii a) — Ste 1937 M 300={i937) 
IML.J 182 (FB), 41CWN 46 S 10 ("I 
(vuia)orthe Income lax Act does not deal with 
employees of any particular class nor contem 
plates the exclusion of any class, the business ol 
a company or a corporation does not become w 
agreement to share profits unless the espendi 
lure incurred in remunerating them falls outside 
the scope of Cl (u) of S 10 (a), as being 
either capital expenditure or not incurred for 
the purpose of earning profits or gams T^he 
taxable profits or really net profits can only oc 
discovered when every outlay has been provid 
ed for including expenditure out of income 
which has been incurred solely for the purpose 
of earning the profits or gams Where an out* 
lay incurred inearmngthe profits of an jasseae 
company u the remuneration payable o tlic 
secretaries, treasurers and managen of Ihai 
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*[ (jt) ."iny sums paid on account of land-revenue, local rates or municipal 
taxes in respect of such part of the premises as is used for the purposes of the *[busi- 
ness, proficssion or vocation] ■ 


LEG. REF. 

fool note 4, p 2948 

* Substituted for * business” by Act 7 of J939 

NOTES, 

company, and it 1$ not disputed that the 
assessee could not earn profits or gains without 
secretaries, treasur rs or managers, such ex- 
penditure has to be deducted from the profits 
and gains It is necessary to scrutinize with care 
the sense in which the word “profits’ oresen 
the phrase “net profits” is employed A sum 
which IS to be regarded as “net profits' for the 
purpose of ascertaining the remuneration of the 
agents of a firm or the secretaries, treasurers 
and managers of a company, is only “net pro- 
fits" in the difierent sense of being taxable when 
such remuneration can be classed as outside the 
scope of expenditure from income tvhich is tn 
curred solely for the purpose of earning profiu 
1941 Rang LR i0i«i94i Rang t 45 =‘ 94 * 
ITR 153 DwAlty, J — When there u an 
agreement between the assessee corporation and 
the secretanes, treasurers and managers under 
which before ascertaining the divisible profits m 
the assessee at all, the secretaries, treasurers and 
managers are to receive upon a particular con- 
veaUonal basis a commission as remuneration 
for their services, there is no agreement for 
division of profits, because in order that it can 
be held to be an agreement for division of pro 
fits, there must be a sort of joint venture and 
there must be one single profit fund for all 
purposes, not two profit funds to be ascertained 
for different purposes VVhere there is one profit 
fund which has (o be ascertained for the pur. 
pose of calculating the remuneration of the 
secretaries, treasurers and managers, and 
another and quite distinct profit fund to be as 
ccrtained (after the remuneration of the said 
employees has been fixed) for the purpose of 
calculating the profits, divisible among the 
shareholders, there 11 no case for dtvisoin of 
profits In the second, the sum payable as such 
rcmuncraUon must of necessity appear as an 
expenditure or a “revenue charge’ Such re- 
muneration IS clearly an expenditure incurred 
by the assessee solely for the purpose of earn- 
ing such profits or gams within Cl (x) oTS 10 

(2) of the Income-tax Act Basil Blagdtn, J 

In amiang at his “profiu or gains," 1 r , asses- 
sable income, the subject IS entitled Co deduct 
from his gross resenue, among other things, ex- 
penditure solely incurred for the purpose of 
earning profiu or gams, and no method of com 
puung that expenditure can make lU deduction 
unlawful 1941 RangL.R 181 = 19510 523= 
1941 Rang 145 (F U ) 

bee 10 (2) (ix)— 167 IC 864=45 L 
W’ 184=1937 M 300»(i937) I ML.J 128 
(FB), 1937 R 257 (SB) The expresnon 

* such prohu or gams" in Cl (u) of S 10 {2) 
does not include “agncultural income” and 
consequently when the business of am lusessee 
comprises both agncultural income, as de^ed 
in the Act, and other (taxable) incon-e, the 


assessee is not entitled, under S 10 (2) (ur), to 
deduct from such other income (he expenditure 
incurred for the special purpose of earning the 
agricultural income 1938 RangLR 346= 
175 IC 287 = 1938 Rang I5 i(SB) 

Pap,ciPi.E OP SUB sbCTios — It IS not possible 
to lay dowm any hard and fast rule or to 
enunaate a rigid and scientific principle which 
can be applied as a criterion for determining 
whether a particular expenditure is capital ex- 
p*nditure or not The question is one of fact 
But ihc question whether a particular sum is or 
IS not a permissible item of deduction is one of 
law or at any rate one of mixed law and fact 
If It IS found that the expenditure in question 
IS or IS not made, as the case may be, tvith a 
view to bringing into existence some asset or 
advantage for the enduring benefit of the trade 
the finding will be one of fact, when there is 
evidence >0 support that finding, it will not 
b- subjc t to review by the High Court 62 C 
87=39 CWN 70 Expenses incurred m de- 
fending suit, if deductible 1943 ITR 95, 16 
L 479=*37 PLR 749 of/e I L R. (1941) 
Cal J73 46 C W N 6 When a linuted 
company carrying on the business of editing 
and publishing a newspaper spends money to 
defend lU editor and printer on a charge of 
contempt of Court brought against them for 
publishing an article in its paper Htld, such 
expenditure could not be called as one incurred 
solely for purpose of earning such profits or 
gain and cannot be exempted 74 I C 817= 
1938 Cal 241 (SB) See oho 1940 ITR 5a 
Managing agent of company arranging with 
stranger for loan to finance company — Agree- 
ment assigning portion of commission to lender 
in consideration of lender financing company — 
Portion of commission assigned is deductible 
183 I C 780=41 Bom L R 362 1933 Bom 
283 Construction — Money lending business — 
Suit agamsi money lender for damages for 
breach of agreemrnt to take over management 
of company and to finance— Dismissal of suit 
— Cosu incurred by assessee in defendmjr suit 
— Claim to deduction of proper 1940 ITR 52 
Iu.^.iTRATf^’z Cases —The share of profits 
allowed to partiupating policy holders is condi- 
tional on profits being earned and cannot 
accurately be described as a pa>Tnent made to 
earn profits It assumes that profits has e first 
come into existence But profits on their com- 
ing into existence attract income tax at that 
point, and the reienue is not concerned with 
the subsequent application of the profits TTie 
share of profits so allotted to parunpating 
pohey holders is not, therefore, a permissible 
deduction [((686) 10 A C 438 and 54 M C91 
(PC) Rel on) 61 lA 41 = 151-224=1934 
PC 45=*^ MLJ 931 (PC.) Stealsa 1936 
L. 87a An assessee earned on two businesses 
me m selling goods in hn own shop and the 
other of selling goods on commission la an 
accounting j-ear while submitung a return, 
through mistake, he entered some items in his 
shop business which in fact fell under hii com- 
mission bunacss, where he would ha%-e been 
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exempted from tax m respect of those items In 
the subsequent year he sought to deduct those 
items from his income Hild, that the proper 
remedy for the assessee was to move the in 
come»tax authorities and to show to their 
satisfaction the mistake he had made and to 
claim a refund for that year and not to ask 
for its deduction in the current year 17 Pat 
ioa=i74lC 580=19 PatLT i76 = i938Pat 
197 A suit for arrears of rent and royaltywas 
brought by the superior landlord, and the 
asscssees were joined as one of the defendants 
m the suit as assignees of the original grantees 
of the mining leases They successfully defend 
ed the suit and incurred a considerable sum as 
costs which they contended was deductible from 
the income profits and gams under S 10 (a) 
(1*) Htld, that the costs incurred was not an ex- 
penditure allowable against profits under S to 
(2J {tx) inasmuch as the assessee’s defence in the 
suit Md nothing to do with the earning of any 
profits or gams in the year previous to assess- 
ment or m any year at all prior to the year of 
assessment, and the suit was fought and 
the expenditure was incurred to prevent a 
liabibty for rent and royalty arising m the 
future Per Panhidgt, j — ^The expenditure 
was of a capital nature and as such was not 
an allowance within S to (a) (w) of the 
Income tax Act ILR (1941) 1 Cal 57a 


Where a company has brought out its agents, 
With a view to running their own business by 
their own staff, by means of a payment, the 
payment made out of circulating capital is a 
revenue payment and not a capital cxpendi 
ture, and is properly deductible by the asscs- 
sceiwhen arriving at their profits for the pur 
pose of income tax, as a payment made out 
of arculating or floating capital, and not 
resulting in the acquisition of anything by 
way of a new asset or addition to the fised 
capital and not capital expenditure 62 C 
® 7=39 C W N 70 A company carrying on a 
hotel business m Madras and Octacamund and 
empowered under its Articles of Association to 
lease its buildings, leased its premises in 
Ootacamund along with the furniture and 
fittings to a firm for the purpose of running a 
hotel and claimed depreciation on the bml 
dings and furniture leased to the firm HdJ 
that the letting of the premises svas part of 
the busmess of the company and it was there- 
fore entitled to an allowance for depreciation in 
respect of the buildings and furniture under S 
to (2) (ct) of the Income tax Act ILR 
Mad 178=51 L \\ 822=1940 Mad 366* 
(1940) 1 MLJ 319 (FB) A claim with 
regard to jumt spent on furnUurtfor ejve cannot 
be allowed as it is in the nature of capital 
expenditure >45 IC 202=19338 I 45 " 
payment, the making of which u conditional on 


1941 ITR 573^46 C W N 6 Where the profits ^mg earned cannot properly be desen* 
‘ • * * meurred lor the purpose 


assessee entered into an agreement with the 
Government for the excavation of lime shells 
m certain Government lands, and for the ex 
dusive pnvilege of cxcavaung chunam shelb, he 
agreed to pay a sum of money 


bed as an expenditure i . . 

of earning such profits A company canying on 
the business of communication by wireless ente- 
with the Communicatieiu 

... gf 


an agreement v- 


agreed to pay a sum of money m twelve Company which was carrying on business of 
equal quarterly instalments payable tn advance, communication by cable It was agreed 


the portion of such an amount falling within 
the year of account payable by the assessee was 
not deductible in computing the income den 
ved from the excavation and sale of lime 
being a capital expenditure The payment 
was not made in order to carry on an already 

existing business and to cam a profis out of — aj.,ccu mat me *»uciw ■ 

It The payment to be made was merely for was to give one half of the net profits of each 


by taoic Ik "K 

between them that the Commumcations Com 
pany was to deliver all plant and machinery 
belonging to them to the Wireless Company on 
t^hc Wireless Company agreeing to carry on the 
business of the Communications Company m 
India in conjunction with its wireless business 
Is was also agreed that the Wireless Company 


year in consideration of the use of plant and the 
business given to it The considerauon money 
Was not described in the agreement as rent w 
the use of plant The agreement did not al» 
contain several of the clauses which a lease ot 
plant of such character would naturally 
Tat Income-tax Officer assessed the 

• V. j j . J v' ^ 'a- e pT’tnpany on the total income derived from th 

never be deducted m the case of a busmess. if business and securities without making any allo- 
ihe gifu are of a voluntary nature, but gifts Wancefor the one half profits which were pwd 
given to employees may be deducted when by the Wireless CompaV to the Communica- 


the purpose of starting that particular venture 
Any expenditure made thereafter would of 
course be deductible But this was an initial 
expenditure without which the assessee could 
not even have begun winning shells 1934 M 
617 (2)=67 MLJ 350 (FB) See also 1939 
IT.R 652 Per Aston A J C — No doubt 
txpendiUtrt in the nature of ehartly or presents 


-I •— -TAiLiti* Company to me - 

tions Company under the agreement * ■ , 

•t was impossible to presume or infer that in 


they are given as perquisites in return for 
services which they have rendered, even though 
such gifts may not be legally claimable by 
employee 145 I C 202 1933 s 145 Per 
Rupehand, A 3 C —In order to bring ChrtsI 
mas presents within the purview of Cl (9), S 

10, there must be sufficient matenal before _ ... 

the Income tax auihonti« ,0 enable them m Wireless Company derived from the agreement 

hold that the et^diture had been incurred agreement as d whole was much more tike one 

solely for the purpose of earning profits Such ajomt esiotnlure for a term of years between the 
mesenu arc m certain ^nds of business, ipeci- Wirdess Company and ihe Communicauom 
aUywhen made by non C^nsiians. necessary for Company than one for a lease for that penpd 
of^secunng business and therefore The consideration money was not therefore 
*933 S »45 allowable to be deducted for tl»e purpose 0* 


balf share of profits wm being paid only as r^* 
or as a similar payment, in consideration 
of the use of plant The sura was in truth made 
payable as part of the consideration in 
^ a number of different advantages which me 


al rgiumate Item to be considered 
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incoznr tax under S lo (s) (u) as it v%as not m 
the nature of expenditure solel> incurred for ihe 
purpose of maVmg or earning ‘inccmc, profit 
orgains .jiC'VN CGgsjILR (1937) Uom 
59l=3gBomLR l025«J937 rC laj(PC) 
UTiere a private company cons stcd of only 
two sharcholden, ivhowcre also tie sole dircc 
tors and where a very large sum was claimed to 
be deducted as fees for the directors held \») that 
the mere production of a resolution fixing the 
remuneration of the directors and vouchers for 
payment did not preclude further enquiry by llie 
Commissioner and entitle the company to the 
deduction claimed (n) that having regard to the 
complete identity of the persons interested as 
shareholders in fixing the fees and of the persons 
to whom the fees were to be paid, and to the 
refusal of the directors to allow ihemselv es to be 
examined as to how the amount was fixed the 
company had failed to discharge the onus cast on 
them and (in) that the Maguirate was justified 
in holding It not prosed that the amount was 
exclusively incurred in the production of the 
assessable mcome 139 IC 649^:63 MLJ 
920 (PC) Whether a sum is received on 
capital Of revenue account depends or may 
depend on the character of the business of the 
payer and upon other facion related thereto 
The case of payer and payee must beconside 
red upon an independent statement of the rele 
vant facts proved in his presence there being no 
ovcmding pnne pie of law that tl e Income lax 
autbonties are entitled to tax unce at least on 
every payment Where tlie assessees paid to 
their agents in 1928 a certain amount as com 
pensaiionfor tl e loss of cl etr office as agents to 
the assessees and il e payment came to m const 
deied ^ the Income tax autl oriues in t92f>»30 
and m that year the assessee put forward the 
payment as a permissible deduction from their 
gross profits f/fld that the claim should be 
allowed 37 C W N 430 60 C 84O-.1933C 
777 See alio C W N 46 In the case of 
brickfield which vnasvcry Mmilar to that of a 
quarry or mine, the proprietor of the land or 
the lessee was not a mere purchaser of raw 
materials — in which case the assessee would be 
enutled to a deduction of the price of such 
materials from the total income realised by the 
sale of the bricks duxins the year — but was a 
person who had acquired certain rights m the 
land and the amount invested by him must there 
fore be treated as capital expenditure Within the 
mcamng of S 10 (a) (ix) of the Income tax 
Act and therefore t! c assessee was not entitled 
to deduct the amount claimed as expenditure 
incurred solely for the purpose of earning such 
profits or gams under b to va) (it) otherwise 
as a depreciation in the value of the land I L 
R 1937 All 9 o 8 = >9?7 AI-J 827=1937 All 
708 (SB) Money paid by firm in re«peet of shell 
eontraci for excav avion of shelli under Govern 
ment property for three years— Amount payable 
in three instalments and described as • annual 
lease amount is cap tal expenditure or resenue 
expenditure 43L.\\ 184 = ! L.U (1037) Mad 
793=1937 Mad 30o=(ig37) 1 M L.J 182 
(t B ) rVic asesicc c-rrynng on business sn 
chanks and chank beads, acquired from certain 
xatnindars the exclusive nght to collect conch 

C CM —369 


si ells from certain conch beds belonging to 
ih se lamindars for a period of yean, the con 
i deration fixed for the grant of the right being 
payable in instalments The assessee claimed 
that the moneys paid by him in instilments 
wcfcin th nature of expenses which he was 
enitilcd to deduct under b 10 (2) (ix) of the 
Income tax Act for the purpose of arriving 
at his assessable income Held that the 
sums paid by the assessee for the right to 
collect conch shells (the means of obtain 
ing the material for his business and not 
the material itself), were expenses of a 
capital nature and were not therefore per 
missible deduction 1939 I T R 652 See 
also 67 M L J SSO Contribution 
to Employees’ Provident Fund by a 
bank — If entitled to deduction See 
49 M 910. I L R (1941) Nag 240 Pro 
vident Fund started by company — Part con 
tnbuted by deducUons of employees’ salary 
— Part contributed by company — Provident 
Fund subsequently transferred to trustees — 
There was no obligation on the company to 
make periodical payments to the trustees — 
Deductions from salaries or contributions 
^ company not actually paid to trustees— 
Trustees having power to call on the com 
pany to make up shortage of its liabilities— 
Company held not entitled to deduct from 
their income sums merely carried forward 
as a book liability m favour of employees 
or trustees — Cash payments however could 
be deducted — Actual payment to employee 
was not necessary— Actual payment to trus 
tecs SO 3$ to lose proprietary right of con 
trol was sufficient 7 R 608=1929 R 193 
(SB) Mutual Insurance Company- 
Contributions entirely by members— Provi 
Sion for division of profits among certain 
members — Effect of — Assessability See 

56 B 119=33 Bom L R 1581=1932 B 
IW 5b B 637=33 Bom L R 807=1931 
B 448 Payment of profits to wotkmg 
partners 1927 M 1023=54 M L 
J 219 (F B ) WTicre the assessee firm 
entered into a partnership with another firm 
and m that partnership sustained loss the 
loss must be treated as the loss suffered by 
the assessee firm and must be allowed ir 
the course of assessment Even if the 
bigger partnership was illegal the assessee 
firm IS entitled to have the lo<s sustained by 
It m the larger partnership taken into cc 
count in computing its income for th- year 
in question Legality or ihegahiy of tran 
«action culminating m profit or loss 1$ foreign 
to the scope of an enquiry into the income 
of an individual or of a firm for the pur 
nose of taxing the «ame 1939 A L J 419 
=I L R (1939) All 690=1939 All 341 
(F B ) Loan advanced by partner to 

partnership business — Interest r^'d thereon 
must be deducted m computing the profits 
of the firm See Sa M L J 416 (F B ) 
See also 46 All 1. 1939 I T R 662 
[Case before the Act was amended n 
1939 See the amendment ) Dissolution 
of partnership — Payment towards de 
(unct business — Capital loss rot paymert 
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of interest on capital See 55 M 818=1932 
M 375=62 M L J 638 (F B ) Assessee 
paj mg monej to get out competition in busi 
ness — Capital expenditure — ^Liability to in 
come tax 3 I T C 44 Companj — 

Agreement to paj roj'alty to Government 
othenvise than as shareholder — ^Expenditure 
incurred for business — Same whether asses 
sable to income tax 26 A L J 1329=1929 
A IJ8 Where an assessee purchases a 
property mortgaged to him he is not enli 
tied to deduct from the profits arising out 
of the sale expenses incurred for taking 
delivery of possession of the property or for 
gettmg mutation effected 60 I A 133= 
12 P 305=64 M L J 544 (P C ) The 
assessee had obtained a mortgage decree 
A minor sued the assessee for a declara 
tion that his share, « e , ll8th m the mort 
gaged property was not affected by the dc 
cree obtained by the assessee Pending the 
decision m the suit the mortgagee depo 
sited a certam amount i e , IjSth of the 
purchase money at which the property >\as 
purchased by him in sale held in execution 
of his decree The case was decided only 
more than two >ears after the purchase 
Held, that the assessee was to be assessed 
on the whok of the purchase money as be 
mg the income in the ^ear of purchase and 
that it was not permissible for him to de 
duct from such amount the amount deposit 
ed in computing the assessee s profits or 
cans for the >ear following the year of 
purchase 60 I A 133=12 P 30^1933 
P C 101=64 M L J 544 (P C ) If the 
purchaser of a business undertakes to the 
vendor as one of the terms ol the purchase 
that he will pa> a sum annually to a third 
party irrcspectnc of whether the busmess 
yields any profits or not it carmot be «aid 
that the annual payments are made solely 
for the purpose of earning the profits of 
the business It would make no difference 
that the annual sum should be made payable 
out of a particular receipt of the business 
irrespecti\c of the earning of any profit 
from the business as a whole No deduc 
tion therefore can be claimed in respect of 
income tax for the payment of such amount 
168 I C 173=1937 P C 139=(1937) 
2 M L J 763 (P C ) Where an 
assessee a resident of British India car 
rics on a money lending business out of 
British India and receives profits therefrom 
m British India in computing profits for 
purpose of assessment, allowance must be 
made for the loss incurred on exchange as 
such loss IS not a loss of capital but a loss 
incurred solely for the purpose of earning 
such profits 1937 Rang L R 185=170 I 
C 91=1937 Rang 2.7 (SB) Assessee 
frm advancing lari,c "sums of money to con 
tractor — Accounts Iciwccn parties settle 1 
and ccriain amount found to be due— Deb 
tor agreeing to make payments bv cheques 
recovered from Government— Debtor ab 
scon ting without makifg full payment— 


Right to allowance for loss 163 I C 367 
Sale of milJs to limited company — Price 
paid to vendors by allotment of shares m 
the Gympanj — Contract to under write por 
tion of allotted shares — Under writer bor 
rowing from Bank for taking the shares — 
Vendors guaranteeing loan to under writer 
— Vendors doing business as agents of the 
limited company as well as other mills— 
Recovery of loan from guarantors — ^Alleged 
loss therefrom, if claimable as a business 
expense of the guarantors — If capital ex 
penditure 3 I T C 83 Ciapital expendi 
ttire or revenue expenditure — Money paid by 
firm m respect of shell contract for excava 
tion of shells under Government property 
for three years — Amount payable m three 
instalments and described as annual lease 
amount — Capital expenditure not revenue 

expenditure 1937 M 30O=(1937) 1 M L 
J 182 (F B ) See also 1939 I T R 92 
Ba® debt — Debt— When becomes bvd— 
Question of fact — It is purely a queshon 
of fact as to when a debt becomes bad The 
onus of proving that a debt has become bad 
and when it has become bad is on the as 
sessce 1941 I T R 222 See also IW) 

I T R 69 Although the Act nowhere m 
terms authorises the deduction of bad debts 
of a business such a deduction is necessarily 
allowable In order to permit of deduc 
tion the loss must be in the nature of a com 
mercial or professional loss which means a 
loss which It was either reasonable or ne 
cessary to incur m carrying on the parhcular 
trade or profession concerned 3941 Rang 
L R 529=1941 I T R 339=1941 RfS 
18a (S B ) Debt-When becomes bad or 
irrecoverable — Insolvent of debto^U 
debt becomes irrecoverable at once— 
on which It becomes bad IWl I T R 
It IS not possible to argue that merely be 
cause a debtor had become insolvent there 
fore the debt was irrecoverable or to "hat 
extent It was so irrecoverable This woulo 
be a matter which would turn on a variety 
of circumstances which would include the 
amount of property at the disposal of the 
insolvent the skill with which the sale was 
conducted which in the case of ofnciat 
auctions might be presumed and on circum 
stances which nobody could entirely 
in the future such as the presence of bid 
ders and the amount of property which 
could be attached and sold m msolvency 
proceedings which again might be a varying 
factor The market value of a debt in 
1933 could not be determined by the amount 
received as divided m 1936 IWt I T R 
202 See also 67 I A 71=44 C W N 
=1940 P C 33=(1940) 1 M L J 180 (P 
C ) Bad debts — As«essee holding iw® 
mortgages over same property — Amount due 
on 1st mortgage exceeding value of property 
mortgaged — Assessee suing on 1st mortgage 
and claiming only amount of value of pro 
perty and giving up second mortgage — 
Clai \ to deduct amount of second mortgage 
as bid debt is suslamTbfe The substance 
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’[’[(»)] ony sum paid to an employee as bonus or commission for services 
rendered, uliere such sum Mould not hue been payable to him as profits or dividend 
if It had not been paid as bonus or commission 

Provided that the amount of the bonus or commission is of a reasonable 
amount ^Mth reference to — • 

(a) the pay of the cmplo>cc and the conditions of his service , 

{b) the profits of the »[business, profession or \ocation] for the \ear in 
question , and 

(c) the general practice in similar ^fbusinesses, profesdons or vocations] 

«[ (*i) when the assessec’s accounts in respect of any part of his business 
profession or vocation are not kep t on tlic cash bas s such sum, m respect of bad 

t-n. . . . irrecoverable the loss incurred bv the a« 

.Eubu”ulS°f„t UJL by A=. VI. of ^'1' 

1941 Rang 273 (S B ) 


1939 

* SubsUtuted for ' businesses by Act VII of 
J939 

* Inserted by Act VIl of 1939 

NOTES 

of the matter as distinguished from the 
strict legal position cannot be regarded m 
revenue cases S3 L W 738=1941 Mad 
492=(1941) 1 M L J 776 (F B ) In 1930 


Bad Debi^nus or Psoof —A claim to 
any of the allowances mentioned m S 10 (2) 
IS a elaim which the assessee must prove 
I he same is true of a claim to deduct a 

=1WS L 539 162 I C 629=1936 L 441 
•3 P, 101=151 I C 858=1934 P 46 56 B 

, . . - A i - 457=34 Bom L R 1235=1932 B 609 S9 

the assessee with a number of other co I A 290=1932 P C 178= 64 M L I 861 
creditors seited the property of the debtor (P C ) Where the assessee claim ded« 
and paid themselves to the extent of 8 lion of an amount as bad debt he must nro 
annas in the rupee This transact on re <luce satisfactory evidence m of the nati.rf. 
leased the debtor from all further habhty and character of the debts (2) that thev 
The assessee prepared his account on the were really and justly due to the assessee 
mercantile sjstem In the year of assess frm and (3) that they became bad in the 
ment the assessee claimed to deduct Rs 1 600 jear of account If the debt is in rSpect 
which remained unpaid from the total as of another business the assessee caSno 
sessable income as a bad debt It was claim deduction of the same as bad debt 
found however that subsequent to the year 58 C 1446 (S B ) Expenditure xneurrld 
1930 the assessee did not make returri of solely for the purpose of ren mg such pro 
interest on this debt HeW that the debt fit( A payment out of profits and condit o 
ceased to be a liability in the jear 1930 and nal on profits being earned cannot accurately 
become a bad debt from the point of view be described as a paj-ment made to earn rro 
of the assessee m that year and hence the fits 58 I A 239=54 M 691=61 ML! 
assessee subsequently in the > ear of assess 2ol (PC) Deposit by money Icndinc 
ment was not entitled to treat the sum of firm to become organising agents of an oil 
Rs 1600 as a bad debt and claim deduction importing companj— Insolvency of latter 
thereof 1938 Pat 577 A and B firm— Amount due to monej lending firm 
who earned on a joint business separated could not be deducted from their profits 
and divided between themseUcs the assets held that the character of the expend ture 
and liabilities of the joint business There whicli the assessee sought to bring with n 
atKr ejth earned on h.s separate bnsiness a (tr) of S 10 (2) must be determined 
which had nothing to do with the former w-iili reference to the business of the orgam 
joint busness f? during a jear of assess sing agents in which they engaged snee 
ment claimed that an outstand ng debt as December 1930 They were entering upon 
sgned to 1 im m partitim with A was ir a business different m character from that 
of mtmej lenders The deposit was exacted 
Held that the loss cla meji was in tie as a cond t on of the asse«ee being guen 
nature of a capimlloss and hence could not an ageno which Ihej hoped to manage pro 
be exempted 1938 Cal 636 Bad debts- fitabl) The purpose of being permitted to 
Question as to-Decision on not rr/ ,udt engage m such a business tnusf be consi 

rato— Qaim to deduction on bad debts dis dered to be a purpose of securin'’ an endur 

allowed as prematur^aaim m succeeding benefit of a capital nature and the depo 
^ear— Decision that debts had ^comc bad <it could no^ upon a true Mew of the terms 
long before— Legal— Finding of fact not to of the agreement and the circumstances of 
J?* the case, be regarded as an expenditure 
5-7=194 I C 464 Where the book-debts made ui the course of caiDrrg on an ex 
taken o\-er by an assessee turn out to be isting agenc> or any other bosmess 67 I 
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The Civil Court Manual (Imperial Acts). [S. 10 (3) 


nr ''if ‘1!“^ >n respect of that part of h!s business, pro- 

If^nHino- K ^ of an asscsscc carrying on a banking or money- 

sum in respect of loans made in tic ordinary coLse of such 
thl^ aSonnt^^ Income-tax Offiwr may estimate to be irrecoverable but not exceeding 
the amount actually written off as irrecoverable in the books of the asscsscc : 

is ''Itimately recovered on any such debt or loan 

allS *<= "'hole debt or loan and the amount so 

and if less th rf'e^ ^ he deemed to be a profit of the year in which it is recovered, 
and If less the deficiency shall be deemed to be a business expense of that year] ,• 

nr nrrsn f“ “‘P^diturc *[ (not being in the nature of capital expenditure 

fnrihe “ ^’‘pended wholly and efclusively 

for the purpose of such business, profession or vocation! * 

***** *j 

[ (3) Where any building, machinery, plant or furniture in respect of which 

section (a) IS not 'vholly used for the purposes of the business, profession or vocation, 

woidd hTlu" b w P'-opo'-tional paft of the amount which 

would be allowable if such building, machinery, plant of furniture was wholly so 

authoriw'thl'illl® (■"') "f rub-section (2) shall be deemed to 
profits nl ' “‘■""y ‘''i rate or tax levied 

proportion of or olH" profession or vocation or assessed at a 

SnellclL?' ?'h=™se on the basis of any such profits or gains | and 
nothing m clause («i) of sub-section (2) shall be deemed to authorTse— 

head ■ SlalU. t" ,rfP'« of tt payment which is chargeable under the 

thereon nor 5 ed I d' "''‘ 5 '’"' f"*" ^nd tax hi, not been paid 

tnereon nor deducted therefrom under section i 8 ; or 


LEG REF 

Act v'lf'oTJssp '""“"'Oered („,) by 

.. ,* Substituted for the brackets and words 
^ (not beinff in the nature of capital expenditure) 
incurred solely for the purpose of earning such 
profits or gams” by Act Vll of 1035 

The proviso is as omitced by Act VII of loio 
Sub-Ss (3), (4), (5), (6) and (7) substituted 
for sub-section (3) by Act VII of 1939 


, , NOTES. 

<1^0) Nag. 341=51 L W. 

C W N 373 =42 Bom L R. 323= 
1940 P C 33= (1940) 1 M L.J 180 (P. 

t*refcrence shares — Dividends pay- 

ablc at seven and half per cent, subject to 
s’!; No tax pajable by companv — Right to 
deduct tax at standard rate from dividend 
pajable. I L R (I^q) Bom. 165=42 
Bom. L. R. 57=1940 Bom 97 (F. B ) 
Assessee speculating m cotton incurring 
los<cs in forward contracts — Suit against 
asscsscc in respect of such losses-Litiga- 
bon expenses incurred by assessee in suit — 
Suit u timately ending m compromise dc- 
crcc— Right to claim deduction of litigation 
experaei. 1W2 I.T K 95, The sum of 
monej allocelcd bj a utc Iimieancc Com- 
panj (or disInbuUon amonssi the parlici|iat- 
ing policj holders must be considered to be 
a portion of the Profits of the romnanj and 
as such assessable to income tax and not 
an expenditure incurred solely for earning 
tlie profits within the mctning of b. 10 (2) 


861=1931 L. 739. P« 
cAitfc, / —The "profits of a business” niw" 
uiat the net proceeds of the concern alter 
dMucting the necessary outgoings without 
wtneh those proceeds could not be earoeo 
fi?“ t proceeds must be taken to be 

ine basis for the assessment of income tax 
rrespectively of their subsequent apphea 
V?n or allocation 132 I.C. 861=1931 L. 
739 See also 163 I.C. 629=1936 L. 441 
t a particular partner or partners possess 
special qualifications for which they arc paid 
a salaiy irrespective of the existence of pro 
nfs and over and above their share of pro 
hts. the salaries could be allowed as a deduc- 
tion The dual capacity of a partner eu'>' 
emphjjee, though suspicious, is possible and 
to the extent that the person is in truth an 
empiojee, the salary is deductible from the 
profits of the partnership. (1 I.T.C. 176, 
held stated too broadly and 4 I T.C. 171. 
Ref ) 32 P.L R. 656=1931 L. 341. Sfc 
also 139 I C 290=1932 N. 65. 

bee 10 (3): Capital advanced bv p\RT 
NER — Interest pavable irrespective of pro 
PITS — Dfjiuction op — Permissibilitv.— 
Ihcrc ts nothing in sub-cl. (3). S 10, to 
st*Sfrest that interest paid on the initial capi- 
tal invested in a firm cannot be the subject 
matter of an allowance. Where therefore a 
rapitalist partner advances money to the 
rirm on condition tint interest would be p-*’” 
to him, whether the business of the firm re- 
sults m profit or not and is in no w.iy made 
dependent on the profits, if any, cirned, the 
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(i) any allowance m respect of any payment by way of intciest, salary, 
commission or remuneration made by a firm to any partner of the firm , or, 

(c) any allowance in respect of a payment to a provident or other fund 
established for the benefit of employees unless the employer has made effective 
arrangements to secure that tax shall be deducted at source from any payments 
made from the fund which are taxable under the Head ‘ Salaries ’ 

(5) If' S'fl' section (a) * paid * means actually paid or incurred according 
to the method ofaccounting upon the basis of which the profits or gains are computed 
under this section , ' plaint includes \chicles, books scientific apparatus and 
surgical equipment purchased for the purposes of the business, profession or voca- 
tion , and ‘written down aalue* means — 

(a) m the case of assets acquired in the previous year, the actual cost to the 
assessee , 

'[ (6) in the case of assets acquired before the previous year the actual 
cost to the assessee less all depreciation actually allowed to him under this Act, or 
any Act repealed thereby, or under executive orders issued when the Indian In- 
come tax Act, 1886, was in force] 

Provided that where the provisions of the proviso to sub section (2) of sec- 
tion 26 are applicable, the actual cost to the assessee referred to in clauses *[(a) 
and (i)] shall be the actual cost to the person succeeded in the business, profession 
or vocation 

»[•••••* •j 

(6) A trade, professional or similar association performing specific services 
for Its members for remuneration definitely related to those services shall be deemed 
for the purpose of this section to carry on business in respect of those services, and 
the profits and gains therefrom shall be liable to tax accordingly 

(7) Notwithstanding anything to the contrary contained in section 8, 0 
10, 12 or 18 the profits and gams of any business of insurance and the tax payable 
thereon shall be computed in accordance with the rules contained in the Schedule 
to this Act ] 

11 Professional earmnis —Omitted by S 12 of the Indian Income tax (Amendment 
Act (VII of 1939) 

12 (l) The tax shall be payable by an assessee under the head “ Income 

Other lourcM from Other sources ] in respect of income, profits and 

gams of every kind ‘(which may be included in his 
total income] (if not included under any of the preceding heads) 


LEG REF 

' New Cl (A) substituted for old e!i (A) an 
(r) by Act XXIII of lOti 

• Substituted by Act XXIII of 1941 

• Second proMso om tted by Act XXIII of 
1941 The omitted proMso ran as follows — • 

Prouded further that there shall not be so 
deducted from the actual cost any depreciation 
alloi^ance or part of any depreciation allowance 
which was due for a >ear vhich ended pnor 10 
the isl day of April 1939 but to which full 
effect was not giien owing to tie absence of 
profits or ga ns cl argeable for that >-ear or 
owinv to the profits or gams $0 chargeable being 
less than ll e alios ance 

• Substituted for Oil er sources by S 13 of 
Act \ II of 1939 

• Substituted for and from cs-ery source 
hich this Act appl es b> titJ 

NOTES 

firm is entitled to claim an allowance for 
the interest paid on such capital It ss im 


material whether such capital was advanced 
as initial capital or subsequently there is no 
distinction txtwcen capital borrowed and 
capital contributed Capital contributed by 
a capitalist partner is capital borrowed from 
him by the firm 144 I C 353=1933 S 


Sec 12 —Expenses directed b> testator 
to be paid b) executor for performance of 
his Addya Sradh and for obtaining probate 
of will not exempt from taxation 40 C 
W N 827 The allowance for any expen 
diture incurred must be an allowance for 
expenditure incurred m the year in respect 
of sshich arise the income profits and gains 
forming the basis of the assessment There 
IS no justification for deducting from the 
profits and gams something in re«pect of 
expend lure whether it be regarded as capi 
tal expenditure or not, which occurred many 
years before £0 I A 30"='3 A 4 2= 
65 M L J 247=1933 PC ISO (P C ) 
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The Civil Court Manual (Imperial Acts). 

(2) Such income, profits and gains shall be computed after making allow- 
ance for any expenditure (not being in the nature of capital expenditure) incurred 
solely for the purpose of making or earning such income, profits or gains, *[pro- 
vidcd that no allosvance shall be made on account of — 

(a) any personal expenses of the assessce, or 

(b) any interest chargeable under this Act which is payable without British 
India, not being interest on a loan issued for public subscription before the 1st day 
of April, 1938, or not being interest on which tax has been paid or from which 
tax has been deducted under section 18, or 

(c) any payment which is chargeable under the head ‘ Salaries,’ if it is pay- 
able without British India and tax has not been paid thereon nor deducted there- 
from under section 18.] 

* [(3) Where an assessee lets on hire machinery, plant or furniture belonging 
to him, he shall be entitled to allowances in accordance with the provision of 
clauses (if) (u), (w) and (wj) of sub-section (2) of section 10.] 

®[ (4) Where an assessee lets on hire machinery, plant or furniture belonging 
to him and also buildings, and the letting of the buildings is inseparable fiom the 
letting of the said machinery, plant or furniture, he shall be entitled to allowances 
in accordance with the provisions of clauses (tv), (v) and (ri) of sub-section (2) of 
section 10 m respect of such buildings] 

^[r2A Where a managing agent of a company is liable under an agree- 
ment made for adequate consideration to share managing 

Mon Atjency Commis. agency commission with a third party or parties, the 

said agent and the said party or parties shall file a 
declaration showing the proportion in which such commisrion is shared between 
them, and on proof to the satisfaction of the Income-tax Officer of the facts con- 
tained in such declaration such agent and each such party shall be chargeable only 
on the share to which such agent or party is entitled under the agreement.] 


, „ LEG REF. 

* SubiUtuted for “ provided that no atlovi'. 
ance shall be made on account of any personal 
expenses of the assessee ” by S 13 of Act VII of 

1939 

* Added by tbtd 

‘Added by Act XXIIlofi94i. 

‘ Inserted by Act VII of 1939 

NOTES 

The expression “other source/' m S. 12 of 
the Act means sources other than the pre- 
ceeding five heads as specified m S 6 
When there is a specific head for interest 
on securities the residuary S 12 cannot be 
called in aid 10 P L T 424=1929 P. 419 
=9 P. 139 The profits by a resident m 
France having a branch or agent m British 
India, which are received and retained in 
France, arc not liable to income-tax m Bri- 
tish India 44 M.LJ. 290=46 M. 360= 
1923 M 422. 

■‘Other Sources “—See 54 C. 863s=3I C. 
W.N 763=43 C L J. 323=1927 C. 432 
(F.D.); 1941 I.T.R 642. S3 C. 524=44 
C.L J. 427, 6 P. 29=1927 P. 133. If 
there be any earlier legislation or a treaty 
^tween the Sovereign power and the sub- 
ject for special exemption from future taxa- 
tion, followed b> the introduction by the 
Sovereign power at a later date of legisla- 
tion which admittedly, but for the claim to 
the earlier exemption, applies to and includes 


the person who was originally exempted, R 
follows that by necessary implication the 
later statute repeals the earlier statute 
or other Act under which the exemptiM is 
claimed Where certain income of a Raja 
taxable as "other sources" and not coming 
under any of the exemptions specified in the 
Act was taxed, but the Raja claimed exemp- 
tion by virtue of a treatly negotiated wt* 
ween his ancestors and the East India Com- 
pany, which provided for exemption from 
all future taxation Held, that the Income- 
tax Act, by imposing the tax on all persons 
m British India without specified exception, 
by necessary implication, repealed the pro- 
vision of earlier exemption and hence the 
•income was taxable. IS P. 792=18 Pat.L. 
T. 169=1937 P, 1. Receipt of salami not 
to be treated as an assessable income. 34 
C W N 327=50 C.L.J. 375=1930 C. J 
(F.B ). Scope — Employee’s gratuity — 
Employer’s insolvency — Payment o£ stranger 
— Asse$sabilit> — Not taxable. 12 R. 4”-" 
1930 R 377. As to pavment of royolhet, 
see 146 I.C 747=1933 P.C. 211=33 L.W. 
621 (PC) Compensation received bi a com- 
panj as agent of a business concern for de- 
termination of the agency is a receipt arising 
from business and consequently if income 
it would be taxable under S. 10 as being an 
income from busiress or at least under S. 
12 as being income from other sources. The 
circumstances that i{ is casual or non-rccor- 
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13 Income, profits and pains shall be computed, for the purpose* of section lO 
Mtihod of accoonung 't* * ’] ''■'■i 12 m accordance with the method of 

accounting regularly employed by the assessee 


LEG REF 

‘The* figures ii’ were omittfd by S 15 
VII of 1939 

NOTES 

ring docs not exempt it from taxation '8 
C 1153=35 C W N 361=1931 C 676 
Per Mohamad Noor J — Annuities have not 
been expressly taxed except as salary and 
before an annuity can be taxed it must be 
showai to come within the purview of m 
come profits or gams as mentioned in S 
12 Income tax Act 13 P 661=1934 P 
3S4 (F B ) Set also 69 M L J 190 

(PC) The income derived from a ac 
mindari is assessable after making allowance 
for the jama assessed and paid 57 E A 
228=34 C W N 1017=1930 P C 209 (P 
C ) \\Tiere an impartible zemindari is 
held exclusively by the eldest son of each 
successive Raja and the jounger sons are 
settled s\ilh some mauias in the zemindari 
m lieu of mamtenance which the Raja was 
under obligation to provide the grant being 
resumable at the will of the Raja unless he 
parts vith It the income of the mauia by 
TVTiy of roj-alty is income assessable to m 
come tax as part of Rajas income irrespec 
tive of whether such income readies him or 
not is C 256 Mersey Docks and Har 
bonr Board v Lucas SAC 891 Sourery 

V Harbour Moor\n<j Couitusstoner of 
Kwtjs L\on 2 Tax Cases 201 and Hudson 

V Gnbbte (1903) 1 KB 517 Ref I 130 
I C 43=1931 P 15 60 I A 196=60 C 
1029=1933 P C 145=65 M L J 285 
(P C ) Expejtdtlure utetirred solely 
for the purpose of nakwg or earn 
vtg such income ' See 11 P 47=1932 
P 102 (Salary of receiver and manager ap 
pointed to manage zemmdan estate if and 
ho^^ far can be deducted as expenditure m 
curred for earning income) (Ibid ) It is 
not a correct proposition of the law that as 
soon as a propertj is mortgaged the rcalisa 
tions from that propertj no longer wholly 
belong to its owner the mortgagor nor is 
it correct to sa> that a portion of the rents 
and profits legally belongs to the mortgagee 
on account of interest and lhat the balance 
if anj alone belongs to the mortgagor In 
an assessment of biirh lands under S 12 of 
the Income tax Act the income is not to be 
computed after deducting the interest on 
the mortgages on such propert cs from the 
gross realisations m cases where the mort 
gages base not been made for purposes of 
the said properties but for raising a loan 
for some other purposes of the asses<ec 
Tlie interest naj-able in respect of the mort 
gage cannot in such a case b> anj stretch 
of language, be accuratelv described as ex 
penditure incurred <oleh for the purpose of 
eamtne the income which 1$ densed from 
Sr& tods 63 C 11^7=1937 Cal 369 


Private VI:^r^uRE— Loan advanced to cet 
sreanc AMOUNT — ^Whether amounts to 
PROFITS OF business —The assessee who 
was a tin mine owner and worker lent cer 
tarn sums of monej to fV to enable him (o 
work a tin area Subsequently he again 
advanced a loan to IV in order to enable the 
latter to do certain work and sell the mme 
and tv executed an agreement by which he 
agreed to pay the assessee a third of the 
consideration which might be realised by the 
sale Held that the transaction was a pri 
s'atc venture and not part of the assessee $ 
business and svas a receipt of a casual nature 
under S 4 (in) (7) and not profits or gains 
under S 10 or S 12 11 R 454 

Sec 13 —Wholly arbitrary assessment by 
Income tax Officer is not justified bj the 
section 7 L 201=1926 L 161 The 
basis and the manner of computation under 
S 13 of the Income tax Act have to be 
obviously judicial and legal and not arbi 
Irary or capricious Local reputation ' 
can hardly be said to be a judicial basis or 
legal basis under S 13 and an assessment 
which IS based entirely on local reputation 
of the conditions of the business during the 
year t$ vitiated and cannot be said to be 
based on evidence on which the Income tax 
Department is empowered to act and is not 
in accordance with the provisions of S 13 
1939 I T R 607 See also 1936 All 286 
Accounts suspicious and unreliable— Absence 
of vouchers for purchases suspicious en 
tries and suppression of proceeds of retail 
sales — ^Accounts disregarded and profits cs 
limated on basis of average profits made by 
other dealers in similar business and on in 
come of previous >ears— If justified and 
legal 1939 I T R 647 If an assessee 
does not choose to make an honest statement 
of account, so that the amounts of profits 
may be stnctlj determined he cannot com 
plain if a random assessment is made upon 
liim 7 R 281=1929 R 102 Decision of 
the Income tax Officer as to method of ac 
counting Finalitj of See 94 T C 128= 
1926 L 446 Per Sitlaiman C J and A'w 
matullah J — The Assistant Commissioner 
IS not authorised under S 13 of the Income 
tax Act or othensise to make pri\ate enqui 
ries and to take the result of such enquiries 
into account m making the assessment under 
S 13 Per Bajpax J contra — The 
Assistant Commissioner is authorised under 
S 13 and also otherwise to make prnate 
enquiries but he is not permitted to lake 
the result of such enquiries mfo account 
tn making the assessment, without gismg an 
opportunitj to the assessee to meet them 
58 A 20ft=1936 A 2S6 (S B ) ^re also 
1939 1 T R 607 S 13 relates merely to 
lie method of accounting and under this 
sect on, though the Income tax Officer may 
adopt a method of accoc-tmg which he 
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prefers where the assessee has no regular 
or proper method he cannot reieci the 
assessee s books Nor can the books of 
the assessee be rejected merelj because lhe% 
do not relate to his foreign business also 
I L R (1939) Mad 397=181 I C 97= 
1939 Mad 3o7=(1939) IMLJ 402 Tlie 
fact that the Income tax OfHcer has justi 
fiably proceeded on a basis and in a manner 
of his own in computing the assessee s m 
come profits and gains docs not exempt 
his computation from exam nation on ap 
peal and if it appears that he has adopted 
a wrong method the assessment may be set 
aside 60 I A 146=12 P 318=M M L 
J 612 (PC) In order to compute the 
income m a particular year the Income tax 
Officer \\ as entitled to take into account 
both the interest entered for that jear by 
transference from deposit register and the 
interest actually received in that year 
1(1914) A C 1001 Ref 1 60 I A 146=64 
L T 612 (PC) The provis ons of 
S 13 to the effect that income profits or 
gans shall be comput»d in accordance wi h 
the method of accojntng regiU-ly employ 
ed bv the as essees do not imoly that the 
ass-ssees must necessarily adopt the finan 
cial year as the account period or must 
adopt a method sshch woud a\oid two 
dates of the 31‘t Ma-ch fa'ling within one 
ic'-ounting period 164 I C 316=1936 L 
S46 ^^^le^e an assessee keeps h $ books on 

a cash basis and the offi-er a-cepts that ba*is 
the calculation must be ba«ed on aett =>1 
receipt in the year of computation 1930 
A L J 549=1936 A 279 It is pcrfe-tlv 
open to an assessee to change a method of 
accounting which he has regularly employed 
for some years at any period in any parti 
cular There is nothing m the section to 
prevent him from so doing He can thus 
change from a mercantile basis to a cash 
basis provided that the change is not merely 
for a casual period If a change is made 
It must be at some definite moment of t me 
and must be in good faith 38 Bom L R 
934=1936 B 397 S 13 of the Income tax 
Act relates to a method of accounting rtpu 
larly employed by the assessee for his own 
purposes and docs not relate to a method of 
making up the statutors return for as«e«s 
ment to income tax The section c’early 
makes such a method of accounting a com 
ptikory bisis of computation i nfess in the 
opinion of the Income tax Officer the in 
come profits and gams cannot properly be 
deduced therefrom It is not a correct Mew 
of the section to «ay that the Income tax 
OfTcer m frima factf entitled to accept the 
profits shown by the accounts where there is 
a method of accounting regularly emposed 
bv lie assessee it is the duty of that officer 
where there is such a method of accounting 
to consi ler whether the income profits and 
ga ns can properly be deduced therefrom 
and to proceed according to his judgment 
on that question 65 I A l=l L R (1933) 


Bom 239=42 C W N 194=40 Bom L R 
227=1938 P C 1=(1938) 1 M L J 1 {P 
C ) When the income tax authorities had 
once adopted the method of assessing inte 
rest on the accrued or mercantile basis it 
would not be open to them to turn round 
and adopt a cash basis when the interest was 
subsequently realised by the assessee so as 
to get over the period of limitation prescribed 
by S 34 Per Manoliar Lai J — What the 
law required the Income tax Officer to see 
IS not a system ot account to be kept by 
the assessee in respect of a particular loan 
which may have been omitted in that account, 
but the system of accounting which the 
assessee regularly adopts for his purposes 
with respect to all the loans which he dis 
closes If any loans are deliberately left 
out from the account regularly kept by the 
assessee, it would then be open to the 
Income tax Department to disbelieve tbe ac 
counts and to proceed in any way they 
choose by acting under the proviso to S 13 
but on exercising a judicial discretion loa 
I C 83=1939 I T R 522 An assessee is 
no doubt at liberty to adopt any system et 
account that he likes but it must be one 
that clearly reflects his income m respect 
of the fixed period of tie previous year 
and one regularly adopted by him for tne 
purposes of his business Under the mer 
cantile system entries are made in the ac 
counts on the date not of receipt of ex 
penditure of money but on the date oi 
transaction irrespective of the date on pay 
ment ordinarily as soon as the transaction 
IS entered m account books the assessw can 
be said to have received the sum, whether » 
IS actually realized or not Where there 
fore after entering such transaction an 
assessee credits that sum to suspense ac 
count because he is not hopeful of recover 
mg that sum Held that this crediting to 
the suspense account is rot based 
regularly system and as such the sum credifeo 
to suspense account cannot be excluded m 
computing income tax that is taxable IW 
I C 18 Lah 306=1937 L 338 
B ) \Vhere the assessee a build ng 
contractor has been maintaining 3C 


counts on the mercantile system 
accounting he is liable to be assessea 
on tile profits shown m the accounts even 
though a portion of the amount spent oy 
him m making the constructions has not 
been realised 1939 I T R 513 Where 
the creditor does not allocate the sum be 
tween principal and interest but records it 
in a general ledger as suspense the assessing 
officer IS justified in the absence of any cm 
dence of appropriation to interest wherein a 
particular payment did not exceed 
amount due in respect of interest in 3 S«um 
ing that the ordinary course of business haa 
been followed and treating it as interest 
V 240=1930 r 81 (S B ) \\9ie« 

assessee receives payment in respect of more 
gage decree but he does not cred t tnc 


of 
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amount towards outstanding interest due to 
him the Income ta\ Officer is entitled to 
treat the amount as first applicable to the 
outstanding interest and assess on that 
amount 60 I A 146=12 P 318=M M 
L J 612 (PC) Wien a mortgagee pur 
chases at auction under a decree of the 
Court the propertj which was the subject 
of the mortgage he can be said to ha\e 
rccewed the equisalent of the interest due 
on his mortgage (1929 P 476 Ref ) 60 
I A 146=12 P 318=M M L J 612 (P 
C ) Wiere a method of accounting is 
accepted b\ the Income tar Officer in one 
transaction he cannot object to the same 
method m similar other transactions 1928 
N 10'^ Stock \alued at cost price — Market 
price less in jear of assessment — Assessec 
not claiming loss on that head— Cost price 
should be considered 12 P 318 It is tm 
just that in treating the book income as the 
actual income, the losses which would base 
been deducted if the book income had been 
treated as the aeti al income in a particular 
sear bs the ass*s«ee should not be deducted 
Th’t bein" «o the a5«e«see is entitled to 
deduct from his estimated income the actual 
losses that tnaa have been suffered in a 
pn't cibr sear and the amount of irrecover 
able deb*s that shoild haie been discovered 
and could base been discovered m a parti 
cilar sear 1929 A 819=124 I C 467 
The procedure of the assessing authority is 
a ludicial one and he ought to act on evi 
dcnce But where money is brought into 
cash account he has the right to require a 
satisfactory explanation of how and why it 
came in and in the absence of a satisfac 
torv explanation or if he receives an expla 
nation which he cannot believe the assessing 
ofTcer is entitled to regard the account as 
iin«alisfactor> If he finds that a monev 
lender is in the habit of showing in his 
books that loans carrjing mtere«t have been 
repaid without interest or that a loan secur 
ed b} a note has been renewed bv a new 
note without any provision for interest he 
IS at liberty to cons dcr the acooints un 
satisfactorv 1937 Lah 919 In the 
case of an assessment under the Income 
tax Act the onh person who has knowledge 
of all facts m regard to the maintenance of 
accounts is the assessee himself The burden 
in the first instance is alwavs on h m to esta 
Wish that accounts asked for are not mam 
tamed and his attempt to prove that point 
mav alwavs be met bv relance on circum 
stances indicating that the evidence given or 
b> him cannot be relied upon The 
Income tax Officer is entitled to d sbelieve 
imnrobable statements and to ask for some 
thing more to be produced I v the as*e<see 
which will sati«f> him and the appellate 
aiithontv that tl e accounts demanded are 
not m fact mamtamed 1941 1 T R 22a= 
1941 Oudh 2"9 Sff also 1937 Lah 721 

ilwos TVKtN 0\T» IN UOVinsnON or PEBTS 
tU-E TO ASSESSEE — PBOFTT AVP CS1\ HOW 

CCM -370 


ooMPtTTED — No doubt the value of the land 
taken over in liquidation of debts due to the 
assessee as set out in the assessee’s books of 
account may be treated as (•rwia faae evi 
dcnce of its true value and the assessee 
normallj would have no cause of complaint 
if the income tax authorities accepted for 
income tax purposes the value which the 
assessee himself had put upon his assets m 
his books of account But in ever} case 
it is incumbent upon the Income tax Officer 
to ascertain as a matter of fact what 
are the real profits and gams of the 
business in the accounting >car Thus 
if the estimated value of the lands in the 
accounting vear is greater than the principal 
Slim than was lent the income tax authon 
tics will be entitled to treat the balance 
after deducting an amount equivalent to the 
loan as representing profits and gams accru 
ing from the transaction, and to assess the 
same as income chargeable with income tax 
But if the estimated value of the lands is 
less than the amount of the principal sum 
that has been lent no tax will be charge 
able m the accounting \ear m which the 
lands are transferred although it ma> be 
that the estimated value of the hnds m that 
year exceeds the amount due to the assessee 
in respect of interest on the loan But as 
the assessment is made upon the footing 
that the transaction has been completed 
during the accounting year the as<essee is 
not entitled to have the value of the lands 
reassessed in anv other accounting vear ex 
cept that in which the lands are sold hv him 
and until the sale takes place the final adiust 
ment of the assessment must necrs'ar Ij 
remain m suspense 12 R 483=1914 R 
274 (S B ) 

UtREALISED DECREE — ENTRY IN IVTFFrST 

KHATA — Item kot taxable — Unreahred 

decree entered in the interest khala the 
amount of which has not been received m 
fact is not taxable income for the p irpose of 
assessment There is nothing m S 2 (IS) 
or of S 16 of the Act which would imply 
that the total income is to include an amount 
which had been decreed but not received 
1935 A L J 374=1933 A 378 Bad debt— 
Personal decree obtained m 1928 — Appeal 
dismissed in 1931 — Amount due on personal 
decree — WTiether can be claimed to be had 
debt during accounting period of 1932 33 
163 I C 629=1936 L 441 

Fresh promissory nott issued by mroi 
FOR OLD PEST I VTOEST — WTierc the asses 
secs have elected to treat the interest due 
under the original loans as 1 av mg been re 
ceived and paid on the execution and deh 
Acrv of tic fresh promissory notes by the 
debtor an! the interest is entered as having 
received both in the interest account 
and in the personal accounts of the respec 
ti\T debtors and the cred tors have acce''ted 
tl c obligations of the debtors m’der the 
fresh promissory rotes in s bst tution for 
the <4d debts and the m'erest due tbercem. 
and la past years were coc’ert that, the 
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Provided that, if no method of accounting has been regularly employed, 
or if the method employed is such that, in the opinion of the Income-tax Officer, 
the income, profits and gams cannot properly be deduced therefrom, then the 
computation shall be made upon such basis and in such manner as the Income-tax 
Officer may determine 

NOTES consider is >\hether the Income tax Officer 

interest accruing in this manner should be exercised his judgment m arriving at the 

assessed to income tax, it cannot be said conclusion that the income profits and gams 

that in these circumstances there were no were not properly dcducible from the asses 
materials before the Income tax Officer sees regiilarlj kept books of accounts if 
which would justify him m toncludmg that he did exercise his judgment and did not act 
these sums represented interest liable to arbitrarib then having regard to the langu 
assessment, which the assessce has regarded age of the proviso his discretion cannot be 
as being liquidated by delivcrj of fresh interfered with I L R (1940) AH 605 
promissory note In such cases if the A L J 79=1941 All 24 No doubt 

assessees want to escape assessment for the Income tax Officer is the sole arbiter 
such interest the) should so adjust their ac for determining under the proviso to S 13 

counts as to make it clear that the accept of the Act how the profits are to be com 

ance of a fresh promissory note ts not taken puted But it is a question of law into 
as effecting payment of the interest due which the High Court is entitled to inquire 
uuder the old loan 13 R 231=1935 R whether there is any evidence on which the 
109 Income tax Officer could come to the deci 

Sec 13 Proviso — No burden is imposed sion that the method of accounting adopted 
on the Income tax authorities to prove bj by the assessee is such that the gams could 
'positive evidence’ that the accounts are tm not be computed except by the arbitran 
reliable or that the figure at which the) method contemplated b) the proMSO If 
assess is the correct figure In the first there was no evidence to justif) the Income- 
place the question of unreliability of ac tax Officers rejection of that method of 
counts is a question of fact and pnmarilj accounting the assessment should be made 
falls for the determination of the Income under first oart of S 13 and not under the 

tax authorities alone If therefore it is proviso When there is no other reason 

once decided by them that tlie accounts are except the fact of reduced profit to justifj 
fictitious or unreliable their finding cannot the assumption that profits cannot properlj 
be disturbed unless of course it is altogether be deduced from a method of account ng 
capricious and injudical Secondlj the In which admittedly has been regularly cmplo) 
come tax Officer cannot be fixed with the ed by the assessee and has been accepted w 
knowledge of the state of the asses<ees the past the use of the proviso to S 13 for 
account and cannot subsequently be expected the purpose of introduction of an arbitran 
to lead evidence to prove the assessee s Iran manner of computing the profits is not 
sactions for the accounting ^car It can justified 1934 L 876 Under S 13 ol 
not he denied that there must be some mate the Income tax Act the Income tax Officer 
nal before the Income tax Officer on which has a discretion to accept or reject the as 
to base his estimate but no hard and fast scssees books If he rejects them as 
rule can be laid down b) an) Court to define ,$ entitled to do and if the principle of flat 
what sort of material is required on which rate thereby becomes applicable the amount 
his estimate can be founded The law of such rate is entirely m the discretion of 
nowhere contemplates that the IrKome tax such officer The mere fact that a high 
Officer IS a party to the case in the sense in rate of profits has been applied by the de 
which an ordinar) part) to a civil litigation parfment will not by itself warrant the 
is and he cannot be expected to be in posses High Court in directing the Commissioner to 
Sion of such evidence as would be required state a case 1938 A L J 507=1938 An 
from an ordinal) litigant to refute the case 367 \Vhen an Income tax Officer is acting 
of his adiersar) 39 T L R 1028=1937 under the proiiso to S 13 of the Income 
Lah 721 Vee aho 1941 Oudh 279 Under tax Act he must remember that his judg 
S 13 proviso of the Income tax Act the ment most be properly exercised It is mis 

Income tax Officer is the sole judge on the leading to describe this duty of the Income 

question of the possibilitj of deducing the tax Officer as a discretionary power The 
income from the method of accounting appi cation of a flat rate is not aUvajs pro 
emplojedbj the as^es«ce and if the principle nhen a truer state of income can be 

of appliiog a flat rate is not objected to its -isccrtained 1938 N L J 172=1938 Nag 
reasonableness cannot be made the subject 4a, Where operating under the proviso 

of a reference to the Hisfi Court under to S 13 the Income tax Officer in deal ng 

S 66 (3) 1939 I T R 151 The langu ^^,th a money lending firm arrives at an 

age of the proviso to S 13 makes it clear income based upon an rfsccrlainment 01 tiie 
that discretion is vested in the Income tax average interest jicrcenhgc on t c whole 
Officer but obviously it was not the inten capital it cannot be said that H is an asm 
tion of the Legislature tiiat such discretion trary way or a mere guess work Nor is 
should be arbitraf) WJiat the Court has to anything vindictive, capricious or 
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unfair m vhat the officer has done 1*M0 
Nag SS=1939 I T R 613=1939 N L J 
553 An assessee has no option of dcclar 
tng debts bad Wlicther a debt is a bad debt 
and when it becomes bad arc questions of 
fact to be determined in case of dispute not 
by the assessee but by the appropriate In 
bunal upon a consideration of all relevant and 
admissible evidence The decision of the 
Income tax Officer on the question whether 
a debt is bad or irrecoverable operates only 
for the particular jear under assessment 
and it would be open to the assessee to 
repeat his claim in respect of any particular 
debt in any subsequent year provid^ the 
debt had not been recovered in the interval 
16 L 416=1935 L 589 See oho 163 I C 
629=1936 L 441 An assessee whose bust 
ness was to sell gold and siher was sersed 
with notices under S 22 (4) and S 23 (2) 
of the Act and the assessee $ munib was 
specifically questioned in respect to the pro 
fits from the gold and silver transactions 
The Income tax Officer applied proviso to 
S 13 in respect of transactions m gold 
alone Held that the Income tax authori 
ties were justified without giving any other 
kind of notice to the assessee m applying 
the proviso to S 13 in respect to transac 
tions m gold while accepting the books of 
account in respect to transactions in silver 
I L R (19-10) All 803=1941 A L J 79= 
1941 All 24 

ISCOMS ON PROMISSORY ^OTES— TAXATION 
_Basis — \Vhether the Assistant Commis 
sioner is justified m taxing the income on 
promissory notes bonds and mortgage 
deeds on the basis of interest accrued on 
the total amount invested m such promissory 
notes bonds and mortgage deeds and not 
on the basis of interest actually realised by 
the assessee during the accounting period is 
a question of law 149 I C 976 (I)=1934 
L 43 

Assessment unper S 13— Question of 
LAW IF ARISES — A finding by the Income 
tax Officer and the Assistant Commissioner 
that no regular method of accounting had 
been employed by the assessee and that the 
method employed was defective is a decision 
on a question of fact WTien the Income 
tax Officer makes an assessment under t!i- 
proMSO to S 13 of the Income tax Act, it 
may be shown that he has proceeded on a 
wrong basis of law it cannot be said that m 
evco ^ question of law arises as to 
whether the assessment under the proviso to 
the section is legal or not 36 Bom L R 
818=1934 B 37S Wliere the method of 
accounting is one regularly employed by the 
petitioner assessee the proviso to S 13 
does not come into operation 1930 L 197 
Proviso does not apply where genuineness 
of account is doultful S 23 (2) applies 
in such a case 7 L 13'1=1920 L 291 
An Income tax Officer does not apnear to be 
empowered bv S 13 to dispense with a 
notice under S 23 (2) of the Income-tax 


Act 10 L 833=1930 L 277 It is only 
where the accounts were kept by the assessee 
m such a form that the income profits and 
gams could not properly be deduced there 
ftorn that the proviso to S 13 applies and 
the Income tax Officer is bound to make the 
computation upon such basis and m such 
manner as he might determine 138 I C 
214=1932 L 178 See also 1935 L &40= 
162 I C 995 Once it is established that 
no method of accounting has been regularly 
employed or that the method employed is 
such that in the opimon of the Income tax 
Officer the mcome profits and gams can 
not properly be deduced therefrom the pro 
viso to S 13 comes into operation and the 
Income tax Officer becomes the sole arbiter 
of the basis on which they shall be computed 
Where a colliery proprietor had invested the 
money m mortgages and loans and had kept 
regular and proper accounts of his income 
from the colliery and had not kept any ac 
count of his mcome from his investment in 
mortgages and loans held that the Income 
tax Officer was justified m making an as 
sessment of his income under the proviso 
to S 13 132 I C 523=1931 L 432 Where 

the method of accounting regularly employ 
ed by the assessee is the so called mercan 
tile system of accountancy or book profit 
system it is upon that basis alone that he is 
to be assessed to income tax under S 13 
of the Income tax Act Under this system 
entries are made m the account on the date 
not of the receipt of money or expenditure 
of money but on the date of the transactions 
irrespective of the date of cash payment 
A profit and loss account prepared on this 
basis IS accepted as evidence of the assessee s 
income and assessment is made accordingly 
If any part of these book profit is hter 
on found to have become irrecoverable it 
1 $ deducted from the assessment as a bad 
debt ^ P L R 199 Where the pnnci 
pie of assessment at a flat rale is not con 
tested Its amount must be for the Income 
tax Officer to dete*mine 144 I C 686= 
1933 P C 198 (2) (P C ) Procedure of 
Income tax Officer must m all caves be go 
vemed by judicial considerations Hear«ay 
evidence is no basis for assessment 94 I 
C 156=1926 L 233 Interest due but not 
collected is not assessable 1926 N 241 
(1927 M 841 Dist ) Wffien the opening 
and closing stocks of a business are botli 
under valued the real profits of the com 
pany (for the purposes of assess ng income 
tax and «uper tax uider tl e Income tax 
Act) for a particu’ar year cannot be ascer* 
ta ned bv merely raising the valuation of the 
clos ng stock without taking mto considera 
tion tie' milar under valuation of ti e open 
mg Mock (52 B affirmed ) 57 I A 
21=34 B 213=58 M L J 2M (P C ) 
WTicre tie computation of income profts 
and gams for a particular year has l>een 
made under the provns ons of S 13 upon 
such ba'is and in such iranaer as the In 
comc-tix Officer may deterr-me, the as* 
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F^empuons of a general respect of any sum which he receives as a member 
^ of a Hindu undivided family 


NOTES xidual and not of an undnided family for 

sessee is entitled to show that income pro purposes of assessment to income tax 19 
fils and gams included in the assessment for Pat L T 8S&=1938 P W N 801=1938 

a subsequent jear were included m that Pat 611 S 14 (1) can apply onlj if two 

computation and it is a question of fact to conditions arc made out The assessee 
be decided on the evidence in each particu should establish that he is a member of a 
lar case 7 R 644=1929 R 248 (F B ) Hindu undivided familj and further that 

Secs 13 and 23 (3) Rilawt scope the sum in question has been recened by 

AND iKTER DEpEKUEkCE OF — S 13 of the him as such The relation of cause and 

Income tax Act cannot be dnorced entirel> effect must exist between the i) 0 «ition of the 
from S 23 (3) because it is onlj m an in assessee as a member of a Hindu undivided 

quiry under S 23 (3) that S 13 can ope famtlj and the receipt by him of the sum 

rate There is no conflict or divorce bet which is a question for the purpose of 

ween Ss 13 and 23 (3) In proper cases assessment If a person who is a member 

the two sections work together But the of a Hmdu undivided family recenes an 
proviso to S 13 does not have reference to allowance not because he is such a member 
the manner m which information is obtained but whollj apart from that position, S 14 
either bj private inquiries or otherwise It (1) does not appl> 149 I C 306=1934 A 
relates to the manner in which material be 818 Sfca'so 1936 M 67= 70 M L J 
fore an Income tax Officer shall be used 13 (F B ) The Income tax Act clear!) 

I L R (1940) Kar 309=1940 Smd 92 contemplates that, in the ‘case of mem 
S 23 18 concerned with assessment and S bers of a joint Hindu famili the umt of 
13 with computation It is not quite cor taxation shall be the familj itself and 
rect to saj that an assessment should be not each indiiidual member * ' , v 
made under the proviso to S 13 when the entire joint income of the members of the 
assessee s books are found unreliable and famil) is taxable on!) m the hands of the 
rejected though it must m such circum family and no part of it is taxable tn 
stances be in accordance with a computa hands of the individual coparceners Tms 
t on made under the proviso to S 13 1939 provides the clue to the meaning pf the 
I T R SIS All that S 13 rcallj sa>s is words as a member of a Hindu undivided 
that if the method of accounting employed family occurring m S 14 (1) of the A« 
b> the assessee is one wh ch does not pro S 14 (1) exempts from taxation m the 
perl) disclose the income profits and gams hands of a member of a family income 
of the assessee the Income tax Officer can which is liable to taxation m the hands ot 
adopt his own method But in doing so he the family whether it has been so taxed or 
must have reference to the accounts before not In this view of the matter the bur 
him as S 13 does not contemplate the re den is on the assessee to show that the sum m 
jection of the accounts S 13 adds nothing respect of which he claims exemption is 
to and takes nothing away from S 23 (3) assessable m the hands of tl e fatnii) 

I L R (1939) Mad 404=1939 ^lad 371= Quaere — Whether an allowance paid to a 
(1939) 1 M L J 451 Where no return member of an undivided family and npl 

has been made at all or if a return has been exempted from assessment under S 14 (1; 

made and the notice given has not been ma> not be exempted on some other ground 

complied with then S 23 (4) applies and 14 P 785=16 Pat L T 351=1935 P 542 

the Income tax Officer has to make the (SB) A sum of mone> received as 

assessment to the best of his judgment But ma ntcnance by an assessee entitled as tne 
where there has been a return and the notice brother of the last Zammdar to receive 
las been complied with and it is found that ma ntcnance out of an ancestral impart ble 
the books which arc pul forward to support estate is a sum received b) him as a member 
the return arc unrel able then one goes to of a Hmdu undivided fanily within the 
S 13 S 13 is not an assessment but a meaning of Cl (1) of S 14 of the Income 
computation section Tl e proviso to S 13 tax Act and as such exempt from taxation 
gives the Income tax Offeer as wide if not 57 M 1023=1934 M 608=67 M L J 306 

wider powers than he s given under S (F B ) See also 14 P 313=I93j P o 

23 (4) and It IS not unreasonable because Income personallj derived bj an assessee as 
S 23 (4) applies to a case where the assessee a member of a joint familj is not taxable 
does notl mg whereas the proviso applies uidcr S 14 of tie Act 3 P 664=1924 
where the assessee does something positiveh P 644 See also 2 Pat L R 122 (Cr ) 
false 1939 1 T R 613=1939 \ L J 553 As to income derived by assessee as a m^ 
=1940 Nag 4^ Icr of a joint familv see also 88 I C 10*4 

Sec 14 — ol^o notes under S 4 =1924 P 644 5 P 20=1926 P 256 Tie 

suf'ra 1 property belonging to an estate subject to 

Cl (1) Applicabiiitv— C ovpiTiONS — the rule of primogeniture is st 11 tie pro 
Tl e income of an impart Me Raj in tic hauls pert> of the familj and not the sole pro 
of lie holder is to be assessed on lie foot perty of the manager for the time being 
mg that tie income is tl c income of indi for tie purposes of super tax In comput 
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NOTES 

familj goNcmed by the law of pnmogciu 
itig income of the head of an impartible 
ture the allo^^ances paid to junior members 
thereof should be deducted Thej cannot 
be deemed to be part of the income of the 
family They arc the separate property of 
the junior members on which they can be 
separately assessed 141 I C 415=1933 
284 The widow of a deceased coparcener 
IS a member of the undivided family of her 
husband Maintenance and arrears of 
maintenance received by the widow of a 
deceased member of an undivided family is 
exempt from taxation under S 14 (1) 
^2 1.1 773=63 M L J 542 (F B ) 
When a member of a Hindu undivided 
family receives a grant by way of mainlen 
ance from the head of the family it is not 
necessarilj rccci\cd as a member of the 
family ’ 14 P 313=1935 PSA person 

to be a member of an ‘undivided Hindu 
family under S 14 (1). need not have a 
vested interest in the family property 
Hence a mother may be a member of such 
an undivided Hindu familj and when she 
by virtue of her right to receive mainten 
ance from her son receives it from hint or 
his tsuts la* IS ' 

fact that provision had been made m a 
will for the paimrnt of this 
svould not aUtct the tiuestiott WO O W 
N 853=1941 O 22=16 Lock 159 Hotdu 
undivided family consistme of >”» •J''" 

ita.rs Death of one— Widow of latter 

reKishing life estate in favour of surviv 
mg coparcener in consideration of r«eiving 
monthly payment as 
received is not received « » 

Hindu undivided family 1940 I T K 4U4 
The widow of a Hindu coparcenary though 
„ot herself a member of the coP««“r> 
body maj neieillieless be o member ot the 
undiiided Hmdii familj 5\lieie in seUle 
ment of disputes between such a widow 
and the other members a sum is agreed to 
be paid to her montlil) as maintenance for 
li« life and subsequently there i<; a dis 
rupt'on of the joint family the widow 
thereafter continues to be a mem^r of a 
undivided famih with each of tie 
Sties into which the family disrupted ir 
" Scti« of whether anj such entity con 
MSted of one male member or of several 
S members Upon tins view she wiU be 
exempted froni 

A t Wfi— 1941 All 83 See also 16 

Luk^S&941 Oudh 2>=W0 O \;i N 
R53 The expression Hindu xndiviled 
familv" occurring m the Income tax Act 
cStes a famih restricted to the rojarce 
connotes ^ coparcenarv m 

rrrn'nun^'orre'irm™--’™”' 
'^''''ur/'rar ci'p^ieenirj^r 

Mrtv°”'*A Hmdu cannot f e cons dered to be 

^n^an"d^lnra-i"-»<- 


family living with him arc only females 
Even when there are male members who 
can be coparceners with him there must be 
ancestral ''' earyan^rfs fyr TyrnnmrU. 


ancestral or joint property or property 
thrown into the common stock before there 

L. . ........ .. 


thrown into me common stocK oeiore mere 
can be a coparcenary or Hindu undivided 
family as contemplated by the Income tax 
Act The income from property which is 
neither ancestral nor thrown into the com 
mon stock but which has been treated as 
separate property by the members of the 
family concerned cannot be regarded as the 
income of a Hindu undivided family for 
purposes of income tax A statement by a 
member of a Hindu family in an affidavit 
filed by him in assessment proceedings that 
certain property is joint cannot be taken to 
be an irrevocable declaration tpso facto 
creating a coparcenary as between hinr and 
the other members so as to entitle the 
members to claim assessment as a Hindu 
undivided family 40 C W N S17 An 
assessee claiming exemption under S 14 (1) 
of the Income tax Act should establish that 
he IS a member of a Hindu undivided 
familj and further that the sum in ques 
tion has been received bv him as such See 
aUo 1934 All 818 1935 Pat 342 cited under 
S 4 supra A junior member of a joint 
family possessed of impartible raj is a 
member of a Hindu undivided family withm 
the meaning of S 14 (I) as the wstom 
of impartibihty does not supersede tlie 
general law so far as his status is concerned 
though his rights to demand partition and 
to participate in the income of the estate is 
taken away If such a member is assessed 
to income tax on the amount of the mam 
lenvnce received by him from the holder of 
the impartible raj the question for considc 
ration is whether the allowance received by 
liim is a payment made to him as a member 
of the famiK If the sum be considered 
lo be m the nature of a gift t ure and simple 
It cannot be characterised as 
ed by a member of a Hin lu undivided family 
as such If the assessee is by custom ap 
plicablc to the c late entitled to »'« 

{lined with the revenue of the estate and 
if the allowance fixed for him is m satis 
faction of his right to be so ma ntamed I e 
«loiiM be considered to have received it as 
a member of a Hindu undivided family A 
•urnor member claiming to be entitled to 
maintenance must establish a custom to that 
effect In the case of a younger son I is 
richt of ma nlcnance las been so olten 
asserted and recognized that a Court is 
enlitlcsl to presume that such a right 
Tie presumption however is not conclusive 
but can I e rebutted by tie *** '’f, 

rartmvnl >49 > C 306=1934 A 818 14 

I 745=1934 r 342 (S B ) Tltrv * 
distmclion bttwttw a cuJlomaij 
estate and an estate granted bv the Crowm 
subject to descent by j nmogcniture \Miile 
lirtidng mav be po* lU; •" •’« 

,s not so m the ca«c of tie lat er \\hH 
s; u (1) Income tax Act cortemjlates is 
tilt tie Tcccpt should ftntn tie joi«t in 
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14 (1) The tax shall not be payable by an assessce 

^empuons of a general respect of any sum which he receives as a member 
of a Hindu undivided family 

NOTES vidual and not ol an undivided {amily for 

sessee is entitled to show that income pro purposes of assessment to income tax 19 
fits and gains included in the assessment for Pat L T 858=1938 P W N 801=1938 

a subsequent jear were included m that Pat 611 S 14 (1) can apply onl> if two 

computation and it is a question of fact to conditions are made out The assesses 
be decided on the evidence in each particu should establish that he is a member of a 

lar case 7 R 644=1929 R 248 (F B ) Hindu undivided family and further that 

Secs 13 and 23 (3) Rilative scope the sum in question has been received by 

AND INTER DEPENDENCE OF — S 13 of the him as such The relation of cause and 

Income tax Act cannot be divorced entirely effect must exist between the position of the 
from S 23 (3) because it is only m an in asscssee as a member of a Hindu undivided 

quuy under S 23 (3) that S 13 can ope family and the receipt by him of the sum 

rate There is no conflict or divorce bet which is a question for the purpose of 

ween Ss 13 and 23 (3) In proper cases assessment If a person who is a member 

the two sections work together But the of a Hindu undivided family receives an 

proviso to S 13 does not have reference to allowance not because he is such a member 
the manner m which information is obtained but wholly apart from that position S 14 
either by private inquiries or otherwise It (1) docs not apply 149 I C 306=1934 A 
relates to the manner in which material be 818 Afen'jo 1936 M 67=70 M L J 

fore an Income tax Officer shall be used 13 (F B ) The Income tax Act clearly 

I L R (1940) Kar 309=1940 Sind 92 contemplates that, in the *case of mem 
S 23 IS concerned with assessment and S bers of a joint Hindu family the unit ol 
13 with computation It is not quite cor taxation sliall be the family itself and 

rect to say that an assessment should be not each individual member ‘ ^ 

made under the proviso to S 13 when the entire joint income of the members of the 
assessees books are found unreliable and family is taxable only m the hands of the 

rejected though it must m such circum family and no part of it is taxable ^ne 

stances be in accordance with a computa hands of the individual coparceners Tm* 
tiOTV made under the proviso to S 13 1939 provides the clue to the meaning pt 
I T R 515 All that S 13 really says is words as a member of a Hindu OMivioea 

that if the method of accounting employed family occurring in S 14 (1) of the Act 

by the assessee is one which does not pro S 14 (1) exempts from taxation m tne 
perly disclose the income profits and gams hands of a member of a family 
of the assessee the Income tax Officer can which is liable to taxation m the hands oi 
adopt Viis ovvn method But in doing so he the family whether it has been so 4***“ 
must have reference to the accounts before not In this view of the matter the bur 
him as S 13 does not contemplate the re den is on the assessee to show that the sum m 
jection of the accounts S 13 adds nothing respect of which he claims exemption is 
to and takes nothing away from S 23 (3) assessable in the hands of the 
I L R (1939) Mad 464=1939 Mad 371= Quaere —Whether an allowance paid to a 
(1939) 1 M L J 451 Wierc no return member of an undivided family and not 
has been made at all or if a return has been exempted from assessment under S 14 (U 
made and the notice given has not been may not be exempted on some other 
comphed with then S 23 (4) applies and 14 P 785=16 Pat L T 351=1935 P 342 
the Income tax Officer has to make the (SB) A sum of money received as 
assessment to the best of his judgment But maintenance by an assessee entitled as tne 
where there has been a return and the notice brother of the last Zamindar to 

has been complied with and it is found that maintenance out of an ancestral imparti 
the books which arc put forward to support estate is a sum received by him as a member 
the return are unreliable then one goes to of a Hindu undivided family within tlif 
S 13 S 13 assessment but a meaning of Cl (1) of S 14 of the Income 

computation section The proviso to S 13 tax Act and as such exempt from taxation 
gives the Income lax Officer as wide if not 57 M 1023=1934 M ^=67 M L J 30o 
wider powers than he is given under S (F B ) See also 14 P 313=1935 P ° 

23 (4) and it is not unreasonable because Income personally derived by an assessee as 
S 23 (4) applies to a case where the assessce a member of a joint family is not taxable 
does nothing whereas tie proviso applies under S 14 of the Act 3 P 664=19--» 
where the assessee docs something positivelv P 64-t Sec also 2 Pat L R 122 (Cr J 
false 1939 1 T R 613=1939 Is L J 553 to income derived by assessee as * 

= 1940 Nag 48 her of a joint family see also 88 I C 191^ 

Sec 14 — I'S'ee also notes under S 4 =1924 P 644 5 P 20=1926 P 2o6 The 

suf'ra 1 property belonging to an estate subject to 

Cl (1) Aprucspni^— Conditions — ,hc rule of primogeniture is still tlie pm 
The mconic of an impartible Raj m the han Is perly of the family and not the sole pro 
of the bolder is to be assessed on the foot perty of the manager for the time being 
mg that the income is the income of indi for the purposes of super tax In comput 



Tnr IvruN Ivit'ur-TKX Act (XI cr 


\07TS 

fi — ""t f— rf~^' {-» !'■» law rf r* 

r-r f r{ t'-. rf a- t-ri't'V 

t— T. a"-"!— T» pa * 1-. ]---r* r>f-~Vr« 

1- tJr* T* fa 

t-. f> If ra*l <"* t''* r--^f rf tV 

fa*“^r Tin a*f tV »r7jra*f fr^r1» rf 
t*"' js- r* m ra-i 

»'T3'a*'’r HI 1 C L 

71 f wi*-w rf a i*rcTa«fl fri-arTr-TT 
i» • r-r— Vr rf i*-f fs~ ’» rf ft* 

X'a "•r-a*~-r a— f artrar* if 

p-a— ‘r-a-yr rrcrMT'l rf a 

€*erra»rd nn^Vr rf an iiir! fa*~iS t» 
rtf— T fm-i ta^aMf-i S U (I> 

1912 M. r7.1=M M II H2 (r 11 ) 
Whn a rr— l-rr rf a Ifn'ii 
fa—lr TfCPMci a r^a"t H rf mitntri 
»t-T frrrn tl f hra'f rf l*ie fa—ih it •» n t 
rffr»'an?« "ai a nmWf of thr 

fanih.* 14 r. 313=19J1 r s \ 
to hr a rmhrr of an Hmlu 

fa*”ih* Lodrf S 14 (1), rrrd rot lia»r a 
Vftlrd in the famiJi |>frf«crt\ 

Hmec a r-olher nai l>c a nemi ff « f «ik1i 
an t'n(!i\i!rl IIin<!u fawih anl when the 
In \irtiie of her nsht to recene mainten 
anfc from her »on, recenei il from him m 
hit e«ta«e. tax it not faiible on it Tlie 
faet that rrovition had txen mate in a 
%»ill for the pajirert of tint mamlenatiee. 
would not alTret tlie <|tiettion 1910 O W 
N. SSJ=1941 O 22=16 I uek t^ |{m.lu 
undiiided famih eoniutinc of two bro 
theft— Death of one— Widow of latter 
rehnquishinR life estate in faioiir of turxit* 
mg coparcener in con«i leration of receiMnjf 
monthl) pa)ment at iniintenance— Aniownt 
receded i« not receded at a meinlicr of 
Hindu undiMdfil fnmil> l<>»0 I T K 4(M 
The widow of a Hindu ropirreinr> tlioii|;li 
not her*clf a member of the eopircenir) 
bod), m3) noerlhclcst Ik n inendicr of llie 
undnided Hindu famil> Where in <ellte 
ment of ditputet iKtween tiicli a widow 
and the other membert a turn it a{;rccil to 
be paid to her month!) as niaintciiiiicr for 
her life, and tubserpicnlly t!icrc it n <|it 
ruption of the joint family, tlie widow 
thereafter continues to be a member of a 
Hindu undivided famih with each of the 
entities mto which the family disritpKd ir 
respective of whetlicr an) such cntit) con 
sisted of one male member or of several 
male members Upon tins >icw she will In. 
exempted from j)a)ment of income lax under 
S 14 (1) I L R (1911) All 43=1910 
A L J 848=1911 All 83 Srr alio 16 
Luck. 159=1911 Oudli 22=1910 O W N ♦ 
853 The expression "Ilindii tindivnied 
family” occurring in the Income tax Act 
connotes a family restricted to the cojarcc- 
nar^, t e., a family having cojarcciiary m 
tercst in income or property and nol i joint 
family consisting of several members liv» 
ing together, irrespective of the txitlenre 
or non existence of any co parcenary pro- 
perty. A Hindu cannot be considercil to Ik 
a member of a coparcenary when he has no 
sons, and when the other members of the 


fa » 1 ti-c s.,*S h ,,, p..., 

ItT-t 

ra- he c\— sn'r-ert «.,*h ^ T" «i U 

rroperlt rt 

I -(•«- I- \ t e co- - >1 tt’iV i-ef I'-etf 
rsn a cv'\irre*tJrs rr 11 ia»i v-'im'pI 
r>— r~r’ilH f, i>,r 

\rt The i-vs'-e from propertt wh^h it 
tHi* ff a-v-rdral p'r thrown int-» t*f com. 

ttxV, 1«! w*.Kh Is, ,, 

tepirate rroperit !» |t e memhert of the 
fa~iti rem ernrs! ra-"-t le reeirdnl at the 
i-t— c of a Hi-!u imtu.tf,! f*miU for 
rtrpo.et of irvo-e tsx \ tutemeni h» a 
r. . addatit 

flic! ht him in attrtimmi ptoeeeihrst that 
certim propertv it joint cannot be liVrn to 
Ik an irrrtoraMe declaralittn i/r* /ffo 
creatine a roparccnan at between hint an, I 
the ot’rr r-embrrt, to at to entitle the 
meml<rt to claim atirtimrnt at a Hindu 
iin!i»i!ol famih 4i^ C W*. S'. «17. .^n 
at«et>rc claming exemption imler .S 14 (1) 
of the Inrome tax thou! 1 c»taMit}i that 
he IS a memler of a Mimhi lindiw Ird 
fxmilt an! furilirr that itie ttini In niiei 
lion hat Ikcu rrrriied Iw him at such Sec 
nfio 1931 All 8)8 lOtU'st H2 cited imdrr 
> 4 ivirit A iiimor mcniher of a lolnl 
family pottm.e.l of imtiyriilde raj it a 
memlxf of a llinlii iiniliyidrd fsmil) within 
the mraiunc fvf ^ 14 (I) at the nitlom 
of impsrtihihty duet not siipertede |hf 
Rcnenl law to fsr at hit siatiit it rniiieriied 
tlioiich hit rigtilt to ilfmxnd jirlillun and 
to psrtifipste 111 the Income of the estate it 
taken awiy If tncli n iiiemlief It ntsetted 
to income tax on ihe Miinmil of the main, 
letniiff rcceiyed b) him from the holder of 
the impsftil le raj the iiiietiiun fur coii'l le 
ration it wlieiher the nllowauce rreeitrd li) 
him It *1 I iMnrnt nnde to him at a meml er 
of the fsinilv If the >nm hr roiul lerril 
to I r an the miiire of i j,ifl purr an I tlmplr, 

It cinnot hr cinnt trri'ril nt inromr rrrny* 
rd l>\ a nirmhrr of n liiii hi iindlvidrit fumll) 
St tiicli If Ihf nttfttrr it h) ciiHoiii np. 
plicslile to itir rtlilr, riilitird In hr mnli|. 
Ininral, with llir rryriiur of llir rshtr, nnd 
if the nlhiwniirr fixrd fur him It In sstis- 
fsctinii of lux rif,lit In hr so malolalned he 
thoiild Ik cnmldrrnl to Inyc rrrrlvrd il at 
a mcmlKr of ft liiiiilii iiiidiyli|ri| famllj A 
junior tiiemiirr rtaiming In lir rntilird -In 
mxintrinnce mutt ett-ilillih n rii'lmii to llisl 
effect In llir n»e of n >oiiii},rr ton, hit 
right of imlntrinnre ha* hmi so often 
nstrrteil aiul recoRiii/nl tint n Court l> 
oitillcal to prrtiimr lint tiicli ii rlttlit rxUts. 
Tlie prctiiinjilloii Imwrvrr It not coiirliitlve 
but CJII hr reholtnl li) ||ip Inromr.lsx dr* 
psrlnieiil M'J I.L .W.-IQH A 81«; 11 
p 785-1915 V. 312 (S.M,), 'Iberr h a 
ftislinriKMi hriweni a rutlnuiary Impariitde 
estile and mi etlale tranlrd liy the Crown 
siibjrcl I« drserni by j)r)nioariii|iifr, Wlillf 
Mending liny be possible in tlie former, if 
IS not so ill llir (asr of llir Itlirr. Wliat 
S 11 (1), Incniuf fix Act, foiiieiiir lales Is 
that lln* rrrelpt iliotild Ik from (be Joint In- 
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(2) The tax shall not be payable by an assessee — 

(a) if a partner of an unregistered firm, m respect of any portion of his 
share in the profits and gains of the firm computed in the manner laid doivn in 
clause (b) of sub section (i) of section i6 on which the tax has already been paid 
by the firm , or 

(fc) if a member of an association ofpcirons other than a Hindu undivided 
family, a company or a firm, m respect of any portion of the amount which he is 
entitled to receive from the association on which the tax has already been paid 
by the association! or 

assessed or made chargeable to mcome tax 
m order that the protection under it may 
be availed of by the assessee shareholder 
receiving the dividend 62 C 133=39 C 
W N 253 Where a husband and wife 
formed a partnership and the husband took 
some extra rights m himself of taking new 
partners and each of them was cntit'ed to 
take m new partners after the death of the 
other held that a partnership was lega'ly 
formed 25 Bom L R 1225=1924 B 182 
A partner might concenably do business m 
hts individual capacity and m that capacity 
might render services to the firm in con 
sideration of which the firm might pay h m 
a remuneration which would be a legitimate 
deduction from the as«e«<ahje mcome of the 
firm 139 I C 290=1932 N 65 See ahe 
134 I C 198=1931 L 341 In order to 
bring into play S 14 (2) (&) it must be 
shown by the assesses that any income in 
his hands has already been, assessed to in 
come tax in the hands of the firm of which 
he hanpened to be a partner 194! All IS 
=1910 A L J 729 The profits of the 
registered firm should be ascertained as a 
whole before the assessment is made i pon 
individual partners But then* is nothng 
m the Act to «ay that the firm is to be 
assessed first still less the as'cssment on 
the firm is to operate as a sort of estonnel m 
*®lour of the individual rartners 58 C 
1^=33 C W N 534=1931 C 636 (S B ) 
\Vhcn part of the profits of a registered 
firm have escaped assessment assessment 
can be made under S 34 and tax lev ed 
uron a partner of the firm m respect of hiS 
share of such part when proceedings i nder 
the said section against the firm itself m 
respect of the said part have failed for lack 
of jurisdiction and fresh proceedings are 
•ime barred 58 C 12fW 

Secs 14 (2) and 16 — Construction and 
scope — PrcMous j ear ’—Assessee deriving 
income from different businesses — Different 
accountmt' periods — If can be fixed — Income 
UCTued after termination of previous jcir — 

If to h“ included in return and if as<e<sil>'c 
60 n 679=38 Bom L R 450=1936 B 22a 
Income— Compiitition of — Jfoncj rccct\el 
bv assessee under fTllier’s will out of income 
IS to be included in income 1910 
T T R RO 

Secs 14, 20 and 48* Constkuctiov ano 
xcopp — It mas he that there arc incon«i5 
lencies between S 14 and axhat is impl ed 
•u Ss 20 and 48 But that cannot entitle 
the Court to modifj or ad 1 to the plain 


LEG REF 

* Substituted by S 16 of Act VII of 193^ 
NOTES 

come of the family and not otherwise The 
unfailing test for the applicability of S 14 
(1), IS to determine whether the alloavance 
would cease if the assessee ceased to be a 
member of the undivided family if any 
1937 Lah 905 Joint Hindu family — Proof 
of separation — Individual assessment of 

members to income tax 33 C W N 1190 
=1930 0 178 

Exemption under S 14 (1)— Burden of 
Proof — S 14 (1) merely relieves the 

assessee from showing that the sum m 
respect of which he claims exemption has 
already been taxed m the hands of the 
famih It does not relieve him from the 

necessity of showing that the sum received 
IS a part of income or propertj m winch 
he had a vested right as a member of a 
Hindu undivided family 14 P 313=1935 
P 8 See alsn 14 P 785=16 Pat L T 
351=1935 P 342 fS B ) 

Sec 14 (2) — The phrase where the pro 
fits and gains of the company have been 
nssessed to income tax" must be given its 
ordinar) and natural meaning and cannot be 
read to include all the profits or gams of 
the company whether assessable or not or 
the total profits or gams, and consequentiv 
where a companj whose profits are found 
to include specified sums to which in ac 
cordance with S 4 of the Act did not apply 
and the said company has been assessed in 
respect of profits to which the Act did apply 
sucii proportion of dividends as the specified 
sum bears to the aggregate of all profits 
distributed among shareholders does not be 
come chargeable to tax in the hands of a 
shareholder but is exempted from taxation 
to ordinary income tax m accordance with 
«; 14 (2) 63 T A 359=1936 P C 219= 

71 M L T 405 (P C ) S-fc also I L R 
(19403 All 795=1941 All 13 According 
to the plain meaning of S 14 (2) {«) of 
the Income tax Act when there has been an 
3S'es^mc^t on the profits or gams of a com 
pans men though the disidcnds received ly 
the sbarehol Icr arc in fact to some extent 
paid out of profits or gams in the hands of 
the compans which arc free from taxation 
the whole of the sum reccn e H 5 the a««es«ee 
as shareholder. b\ wax of dnidcnls is 
exempt from taxation The section cannot 
l>c construed as meaning or iiupljmg that the 
whole income of the companv must be 
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... 1 ■" "f ?"> inmmr, piofiii or R.iinj .iccnilnR or .iriiinr to him 

Anlhin .AO Ini.nn .Sntr, imIrAt ,„rh incomr, nn>riH nr g.iint iirc rcccircd or deemed 
JO U rerr.i-nl in or .ire Imiurhl inlo Ilrili.li Indii in llie preiiou! le.ir hi or on 
liehiir n] Ihe .loeore, or .ire .loeo.ililc under feetion .jaJ. 

15 (1) Ihe l.iA dull not Ik- pijahle t(,„ ,„pecl of nny lumi p.iid hi an 

I .m-r-Ki ,1 ilK e.- of '"•■''‘"I in'iir.incr on ihc lifo of the aiseorc 

111' ir.ut>m- "" O' “'fr or hmli.ind of the .iiicsirc or in 

rr>|Kri of a conlr.icl for a defrrrrd annuil) on the life 
oft’ie .loeioe oi on llielifr ofa iMfe or htidnnd of the aocseej or as a 
conlrihution to an) I’roiidcnt I'tind to iihidi the rroiidml I'lindl Act •rioiO 
‘I* * * *•] » I J 

(a) \Micrc ilic .-iwivcc i« .i Itimiu timli\itlrtl fiimilj, there be exempted 
under iuI>-'rciion (t) .tn\ ium» p.nd to cfTcei nn iniurancc on the Hfc of.nnx male 
mem1>rr of th'* fimilj or of the uifr of .any Jiich member. ’ 

( 3 ) TJie .icirrepate of any turn* exempted under the section shall not toecihcr 
wath any sums cxemptetl under the »lsecoiid pmsisoj to sub-serllon (i) of section 7 
•[and any sums exempted under iul.-seeiion ( 1 ) of section sOrj, exceed 'fin the 
case of an indnidual, onc-iixtli of the total income of the asscssce, or six thousand 
rupees, uhidics-cr is less, and in the c.ise of.-i ilimlu undisidcd family one-sixth 
of the total income of the asse«ce, or twelve thousand rtipees, whicheser is less) 

Ksemptirmi «nd «clu«ori lf> (i) In computing tlie total income of an 
artetmirin- uie tout intnme assessec— - 

(a) any sums exempted under the second proviso to sub-section (i) of sec- 
tion 7, the second and third provisos to section 0, siib-scction (2) of section u and 
section 15 shall be Included ; ^ 

(i) vvhrn the a'se^sec is a partner ol .a firm, then, whether the firm has 
made a profit or a low. liis share (whether a net profit or a net loss) sh.all be taken 
to l>e an> salar>, inter. $t, commission or other remuneration pavablc to him bv 
the firm m respect nf ihe previous >car increased or decreased respectivch bv his 
share in the balance of the profit or loss of the firm aficr tlie deduction ofany interest 
salar>, commission or other remuneration payable to anv partner in rcsncci of 

the previous year * j i i.»i 

Provided that if his share so computed 1$ a loss, such loss may be set o/Tor 
earned forw-ard and set off in accordance wiili the provisions of section 24 • 

(e) all income arlSln^' to any person by virtue of a settlement or disposition 
whether revocable or not, and whether circctrd befo re or after the commencement 

tax 1$ that there is to be a statement of the 
total income of the assessee from which is 
to be deducted, for the purpose of assessing 
income-tax, but not of super-tax nor the 
purpose of anj graduation of income-tax 
bj reference to total income, the amounts of 
interest on tax free securities and of divi- 
dends and shares of profits already taxed. 

317=66 M L.J. 643 
("•C ). there is no warrant for holding 
tliat unless a minor is admitted to the bene- 
fits of a partnership without any contribu- 
tion to the assets, S 16 (3) (a) ( 11 ) (as 
amended by the Amending Act of 1937) has 
no application There is nothing m the 
section which justifies the Court in drawing 
a distinction between a case where a minor’s 
property is with a firm and the case where 
the minor is allocated a share without any 
contribution to the assets The section can 
only be construed in accordance with the 
^ords used m it 54 L W. 732=IWl Mad. 
924=(1941) 2 M.L.J. 891 (S.B.). 


LEG REF. 

'Added by Act XXIII of 1941 
*Subslitutcd for the original words bj S 17, 




• Substituted for the figures ‘ 1897, ' by $M 
*Tlie words "or to any Provident Fund 

which complies with the provisions of the Pro- 
vident Insurance Societies Act, 1912, or has 
been exempted from the provisions of that 
Act "omitted by S 5 of Act XI of 1924 

• Substituted for " proviso ’’ by S 17 of Act 
Vn of 1939 

• Inserted by S 3 of Act XII of 1929 

’ Substituted for " one sixth of the total income 
of the assesvec ’’ by S 17 of Act VII of 1939 
•Sub-Ss (1) and (2) substituted by S tO, litJ 

NOTES. 

words of S. 14, by reference to the supposed 
implications of Ss. 20 and 48 62 C. 133 

=39C.W.N. 253 

Sec. 16: Total Income — Meaning — 
Unrealised decree Sfe 1935 A.L J, 374 
=1935 A 378. The scheme of the income- 



2960 


The Civil Court Manual (Imperial Acts) [S 16 


of the Indian Income-tax (Amendment) Act, 1939, from assets remaining the 
property of the settlor or disponer, shall be deemed to be income of the settlor or 
disponer, and all income arising to any person by virtue of a revocable transfer of 
assets shall be deemed to be income of the transferor 

Provided that for the purposes of this clause a settlement, disposition or 
transfer shall be deemed to be revocable if it contains any provision for the retransfer 
directly or indirectly of the income or assets to the settlor, disponer or transferor, 
or in any way gives the settlor, disponer or transferor a right to reassume power 
directly or indirectly over the income or assets 

Provided further that the expression ‘settlement or dispo'-ition ’ shall for 
the purposes of this clause include any disposition, trust, covenant, agreement, or 
arrangement, and the expression ‘ settlor or disponer ’ in relation to a settlement 
or disposition shall include any person by whom the settlement or disposition vnss 
made 

Provided further that this clause shall not apply to any income arising to 
any person by virtue of the settlement or disposition which is not revocable for 
a period exceeding six years or during the lifetime of the person and from which 
income the settlor or disponer derives no direct or indirect benefit but that the 
settlor shall be liable to be assessed on the said income as and when the power to 
revoke arises to him 

(1) For the purposes of inclusion In the total income of an assessce an> 
dividend shall be deemed to be income of the previous yeai in which it is paid, 
credited or distributed or deemed to have been paid, credited or distributed to 
him, *[and shall be increased to such amount as would, if income tax (but not 
super tax) at the rate applicable to the total income of a company for thr financial 
year m which the dividend 1$ piid, credited or distributed or deemed to have been 
paid, credited, or distributed, were deducted therefrom, be equal to the amount 
of the dividend ] 

Provided that when any portion of the profits and gams of tnc companj 
out of which such dividend has been paid, credited or distributed or deemed to 
have been paid, credited or distributed was not liable to income tax in the hands 
of the company, *[the increase to be made] under this section shall be calculated 
upon onl> such proportion of the dividend as the amount of the profits and gains 
oi the company liable to income-tax beats to the totil profits and gains of the 
company] 

*[ (3) In computing the total income of any individual for the purpose of 
assessment, there shall be included — 

• (a) so much of the income of a wife or minor child of such individual as 

arises directly or indirectl) — 

(i) from the membciship of the wife m a firm of which her husband is a 
partner , 

(ii) from ilie admission of the minor to the benefits of pirtnership m a firm 
of which such individual is a partner , 

(ill) from assets transferred directly or indirectly to the wife by the husband 


LEG REE 

• Subs ilufed Act \\ill of 1941 

* \t d tl by S '►of \ct l\ o' *937 

NOTES 

Sec 16 (1) (c) (as amended in 1939) 
Applicability —It is the law in force at the 
time of a«<cssmcnt which governs the 
atsessment and not tl e law as it was during 
tl c year in which the income ssas earned 
Hence tie income of the year 1938 1939 
aeerued before the Amen iment Act came 
into force and derived from assets ct«n 
rnsel in revocable instruments of trust and 


settlement deeds executed by the assessee m 
favour of his daughters in April 1933 be 
fore the Amendment Act has to be deemed 
to be the income of the assessee under rcso 
cable transfers of assets as contemplated by 
S 16 (I) (e) of the Income tax Act as 
amended bv Act VII of 1939 1942 I T 

R l=5a L W 15=(1942) 1 MLJ 16 
(S n ) Ste also 1941 Pat 599 
Sec 16 (3) (111)— S 16 (3) (m) « 
amended m 1937 is not directed towards 
transactions between husband and wife and 
m no vv-iy inrali lates such trtnsactions The 
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tlnn fnr idquilc roinKlrrilion or in connection wnli nn ncrcemcnt to 

InT -pTTi . or 

(if) from TtMi tnmfrnTtl dirteth or indircctl) to the miror clnld not 
•» m'rn-il dmclitrr, li) »ucli individinl *Ioilicr\MSf tlnn for idcnmtc con- 
*id'THi m] , Tnl ‘ 


(^) murli of t)io inmmf of -xm •(f>mnn or nsiocntion of penons] *!• • 

* • *) trur^ from trimViml <(oilirnM«c tlnn for ndcquiic coruidc- 

ratmi to tin prrv.n or loorniKti] In >ufli indi\idtnl ‘[for the Iwncfit of hts uifc 
or 1 mmr child or hoth] 

‘[«7 (0 "here 1 penon n not trndctii in IlriiiOi Indn, ^t]d is t Bntish 

. ,, Jlihjecl .-IS drfinrd in *Kctlon27)oflhcB^tIsh^^tlon• 

am! Siitin of Alicnt Act, 191^, or n subject of a 
Sntc m Indn or Burmi ‘[or a mti\c SLitc of a Tribal 
area,] the lax, including sunrr-nx, pixiblr b\ him or on lus behalf on his total 
income slnll Ijc an amount (jrarins; to llir total amount of the tax indudmq super- 
tax whicli ^^•ould ha\r Ijern payable on Iiu total world income had it been lus total 
income the same proportion as hit total income bears to lus total world income 
and in the case ofan> other non reiidcnt penon, the income-tax pajable by him 
or on lus l>chalf on his total income shall 1 « at the maximum rate and the super- 
tax payable thereon shall be an amount lieanng to ilic total amount of super- 
tax whicli would ha\c l>ccn payable on Ins total world income had it been lus total 
income the same proportion as lus total income bears to lus total world income 


LEG REF , 

• ln»enfd,b) S iC of Act V II of 103 a 

• Substituioi f r asvKistion of induadusb 

b> , • 

*Tl>exN'ordi eomiiiing luclund »iauil ami 
hi« v>afe' omilted b) , , . 

• SubiliUilial for lo ilie asiociui n b> iS«<i 

• Added b> ibid 

• Subsiiiuted b) S 19 ibid 

» SubuUulcd for ll e uord and f ffuro lechon 
17 by Act \XXI\ of 1039 

• Insert^ by Act Will of I 9 p 

NOTES 

transactions are assumed to be valid and 
the income arising from the transferred 
assets IS the income not of the husband but 
of the wife who received the assets from 
the husband by transfer The section m no 
way affects the validity of the transfer but 
only provides a method by which the income 
of the property transferred is to be assessed 
and It provides that such income will be 
included m the husbands income for pur 
noses of taxation and will not be taxed 
separately 20 Pat 202=21 Pat L T 1096 
=lSo P W N 1016=1941 Pat 59 (P B ) 
There is no reason why S 16 (3) («i) 
should not be held to apply to a svifes m 
come arising from assets transferred to her 
by her husband before the Amending Act of 
1937 came into force The sub section is 
to have effect in respect of any income 
chargeable to income tax for any year subsc 
Quent to that date The wording of the 
sub section is wide enough to cover not only 
income from assets transferred by a hus 
band to his wife after the passing of the 
Act but also income arising from such assets 
transferred before the passing of the Act 
20 Pat 202 (F B ) See also (1942) 1 
C CM— 371 


M L J 16 WTierc an assessee who 
IS proceeded under S 16 (3) (a) 

(ill) in respect of the income of his 
xvife maJees no c/Tect to prove that 
monexs appearing m his wifes account in 
his books have come from ether sources 
than himself, it is open to the Income tax 
authorities to infer that the menejs were 
received by her from her husband other 
wise than for adequate consideration and 
treat the interest thereon as part of the 
assessee s (husbands) income for purposes 
of S 16 (3) ( 0 ) (ui) There is no natural 
presumption in the ease of the assets of a 
married Hindu lady that they are transferred 
to her by her husband out of love or affee 
t On It is not an uncommon thing for a 
husband to put mone> in the name of his 
wife without ever intending to give it to 
her 1942 I T R 71=55 L W 7S=(1942) 

I M L J 164 

Sec 16 (3) (ill) (as amended by 
Act IV of 1937) S 16 (3) (iii) and 
S 17 Applicability — Transfer by hus 

BAND TO WIFE ON ACCOUNT OF NATURAL 
LOVE. AND AFTECTIOV — The word considera 
lion in S 17 (3) (m) of the In 

come tax Act as amended in 1937 is used 
m its legal sense and must be given a mean 
ing similar to that which it has m the Con 
tract Act A transfer by a husband to his 
wife on account of natural love and affee 
tion only without any monetary considera 
ton passng from the wife to her husband 
cannot be held to be a transfer for conside 
ration and in any case it is not a transfer 
for adequate consideration within the 
meaning of S 17 (3) (in) Transfers by 
a husband to his wife of assets otherwise 
than for adequate consideration cover all 
transfers tn the nature of gifts or transfers 
made purely on the ground of natural love 


/ 
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(2) \Vhere there is included in the total income of any assessce any income 
(including income from a share in an unregistered fiim, if assessed as such) exempted 
from tax by or under the provisions of this Act, the income-tax excluding super-tax 
payable by the assessce shall be an amount bearing to the total amount of the 
income-tax excluding super-tax which would have been payable on the total 
income had no part of it been exempted the same proportion as the unexempted 
portion of the total income bears to the total income ] 

(3) ^Vhe^e there is included in the total income of any assessce any 
income exempted from tax under clause (f) of sub-section (2) of section 14, the 
super-tax payable by the assessce shall be an amount bearing to the total amount 
of the super-tax which would have been payable on the total income had no part 
of It been so exempted the same proportion as the total income less the portion so 
exempted bears to the total income 

(4) Where any income exempted from tax under clause (r) of sub-section (2) 
of section 14 \vhich has been taken into account under sub-section (2) or sub- 
section (3) of this section as part of the total income of an assessce for the purpose of 
determimng the income-tax or super-tax payable by him is in a subsequent >ear 
brought into or received in British India by the assessce and becomes chargeable 
with tax accordingly, the tax including super-tax payable by the assessce on his 
total income of that subsequent year shall be — 

(a) the amount which bears to the total amount of the tax including super* 
tax which would have been payable on his total income as reduced by the amount 
of the income so brought into or receiied in British India had sudi reduced income 
been his total income the same proportion as his total income bears to such reduced 
income, or 

(b) the amount which bears to the total amount of the tax including super- 
tax which would have been payable on the amount of the income so brought into 
or received m British India had such income been his total income tlie same 
proportion as his total income bears to the amount of the income so brought into 
or recieved m British India, 

whichever is the greater] 

CHAPTER IV 
Deductions and Assessment 

Payment by deduction at jQ jr* * * * *-1 

source. J 

(2) Any person responsible for pnying any income chargeable under the 


LEG REF 


• Sub-S (3) and (4) of S 17 added by Ac 
X\I1I of 1941 

* Sub-s (1) omitted by S 7 of Act XVIII of 


>933 


NOTES 

and affection and a transfer on the ground 
of natural love and affection falls under 
S 16 (3) (ill) 20 Pat 202=21 Pal L 
T l(»6=19n Pat 59 (F E ) 

Secs 16 (3) and 26 A* Appucatiox 
FOR RECISTR^TIOV — REFUSAL — Held that 
there was exidencc in this nse to justify 
the finding of the Income ta-s authontics 
that the alleged partnership was not a 
genuine partnership and the order refusing 
registration was therefore jiishfied Per 
Dfauviont C J — That the partnership deed 
was one prepared only to asoid ‘proper 
taxation would not be a goo I groiini for 
tcfimns: lo register An> one m entitled so 


to COTduct his affairs within the law as to 
avoid the incidence of taxation and if * 
man finds that he will suffer less m 
taxation, and if a man finds that he 
will suffer less in taxation, by 
mg on business in partnership "itn 
his mother rather than his wife he is entitled 
to select his mother But the partnership 
must be genuine partnership Kotiut J 
It anj subject could so manage hts affairs 
f® to pay the least tax which he might ^ 
liable for he may do so provided the whole 
action IS within the Jaw I L R (1941) 
Bom 384=43 Bom L R 2o8=I94I Bom 
205 

— Sec 18 (2) — .Vre also notes under S 7 1 
the uMuction of income tax from «alane* 
under S 18 at the time of the pajment of 
the salarj must be made at tlie rate apph 
cable lo the estimated income for the >caf 
of assessment 83 I C 20=1924 R 30 
Stt alto 1 R 335 
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lir^d '‘S^hnri" »lnll, ni tlir itmr of pi^tticnt, deduct inccmc-Lix '(and super- 
tax) on til'* .iinf^unt pn^iMc *{at a riir irprrscntjni; the n^cr.^f:c of the rates appli- 
cable to the e» imatM lottl ineomc of the .•iss»*»»cc tinder this iicad) . 

Pmt idnl tint such person mt\, at the time of rmkinc an> deduction, increase 
or reduce the .Trnount to l>c dctluctcd under ihisstd»*$ertion for the purpese of adjust- 
me ant excess or deficiency arising out of an) prrsious deduction or ftilurc to 
deduct 

*f(3^) Notuithstinding myiliing lierrinlsefore connined for the purpose 
of mxkm" the deduction under sub »ection (a), there sliall he included in the amount 
pis ihle ans income rlnrgeihlc under the lind “ Sthrics " svhidi is pi) able to the 
.as'r^'ec out of Indn h) or '(on lielnlf of the Crossn], and the salue in rupees of 
sucli income shall be calculated at the prcscnlicd rate of cxcliangc] 

*((a/?) An) person responsible for pi)tng an) income chargeable under 
the held “ Silanes ” to a penon not resident in British India shall at the time of 
pi\-mcni deduct income*tix at the miximum rate and also super-tax at the rate 
or rites applicable to ilic estimited income of tlic asscsscc under this head ] 

(3) The penon responsible for pi) mg an) income cliargcablc under the 
head “Interest on securities’* shill, •(unless otherwise presenbed in die ease of 
an) secunt) of the '(Ccntril Go\ emment), at the time of pa) ment, deduct inccmc- 
lax *(but not super-tax] on the amount of the interest pi)able at the maximum 
rate • 

*(l*ro\idcd thit where the !ncomc-iix Oflicet gives a certificate m waning 
(whiclt certificate he shall give in c\ cry proper ease on tlie application of die asscsscc) 
that to die best of Ins belief the total income *(or the total world income] of a 
reapicnt will be less thin the minimum liable to mcomc-tix or will be liable to a 
rate ofincomc-tix less thin the mxximum rate, the person responsible for piying 
an) income '[referred to in this sub-section or m sub-section (aB), as the ease may 
be,] to such rccipu'iu shill, until sucli certificate is cancelled by the Income-tax 
Officer, pa) the income without deduction or deduct die tax at such less rate, as 
the ease may be 

•[ (3/t) An) person responsible for paying to a person not resident in British 
India any interest not being ‘ Interest on Securities,' or any other sum chargeable 
under the provisions of this Act, shall, at the time of payment, unless he is himself 
liable to pay income-tax thereon as an agent, deduct income-tax at the maximum 
rate ] 

"(Provided that where the person so payable is a British subject as defined 
in section 27 of the British Nationality and Statu* of Aliens Act, 1914, or 1 subject 
of a State m India or Burma, ind die Income-tax Officer gives a certificate in 
writing (which certificate he shall give in every proper ease on the application of the 
assessee) that to the best of his belief die total woild income of such person will be 
less than the minimum Inblc to income-tax or that his total income will be liable 
to a rate of income-tix less than die maximum rate, the person responsible for paying 
any income re'erred to m this sub section shall, until such certificate is cancelled 


LEG REF 

1 Substituted for ‘ but nol super ta\ by S 20 
of Act VII of I939„ , , 

« Substituted for “ at the rate applicable to 
the estimated income of the assessee under this 
head * , thtd ..... - 

» Added by S 2 of Act XVI of 1915 
« Substituted for ‘‘ on behalf of Got ernment 
by A O 1037 , 

* Inserted by S 20 of Act VII of 1939 


• Inserted by S 7 of Act XVlll of 1933 

• Substituted for “ Government of India ’ by 
A O 1937 

•Tins provnso and sub-sections ($A) to (3D) 
since renumbered (sfl) to (3J?) were inserted by 
S 7 Act XVIII of 1933 

• These words brackets figure and letter were 
substituted for the words “ herein referred to,’ 
by Act VlI of 1939 

••Added by S 6 of Act XL of 1940 
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by the Income-tax Officer, pay the income without deduction or deduct the tax 
at such less rate, as the case may be * 

Provided further that nothing m this sub-section shall apply to any payment 
made in the course of transactions in respect of which the person responsible for 
making the payment is deemed under the first proviso to section 43 not to be an 
agent of the payee ] 


(35) Where the Income-tax Officer has reason to belie%e that the 
^ftotal world income] of any person residing out of British India to ^vboIn 
any interest not being “ Interest on Securities ” *[or any other sum cliargeable 
under this Act] is payable, will in any year exceed the maximum amount which is 
not chargeable with super-tax under the law for the time being in force, he may, 
by order in \vTitmg require the person responsible for ^[making such payments] 
such person to deduct at the time of payment «[* *] super tax at the rates deter- 

mined by the Income-tax Officer to be applicable to the ^[total world income] 
of such person in that year 


(3^) 1 Where the person responsible for paying any interest not being 
“ Interest on Securities ” ®[or any otlier sum chargeable under this Act] to an> 
person «[makes to that person in any year payments] exceeding in the aggregate 
the maximum amount which is not chargeable with super-tax under the law for 
the time being in force, the person responsible for ^[making such payments], shalh 
if he has not reason to believe that the recipient is resident in British India, and 
no order under ’[sub-section (35)] has been received m respect of such recipient, 
deduct at the time of payment »[* * * ♦j super-tax on the amount 

by which *[the total amount of such payments] exceeds the maximum amount not 
chargeable w ith super-tax at the rate applicable to such excess 

(3^) ] Where the Income tax Officer has reason to believe that any 
person, who is a shareholder in a company, is resident out of British India and 
that the *[total world income] of such person will in any year exceed the maximum 
amount which is not chargeable to super-tax under the law for the time being m 
force, he may, by order in writing, require the principal officer of the company to 
deduct at the time of payment of any dividend from the company to the share- 
holder in that year super-tax at such rate as the Income-tax Officer may determine 
as being the rate applicable in respect of the income of the shareholder in tliat 
year 


n ( 3 ^) ] If in any year the amount of any dividend or the aggregate amount 
of any dividends paid to any shareholder by a company » (increased m accordance 
with the provisions of sub-section ( 2 ) of section 16 )] exceeds the maximum amount 
of the total income of a person which is not chargeable to super-tax under the hw 
.or the tim- being m force, and the principal officer of the company has no reason 
to believe that the shareholder is resident in British India, and no order under ^‘[sub- 
scction C 3 iJ)] has been receued in respect of such shareholder by the pnnapal 
officer from the Income-tax Officer, the pnnapal officer shall at the time of payment 
deduct super-tax on the amount of such excess at the rate which would be applicable 
under the law for the time being in force if the amount ofsuch dividend or dividends 
[(increased as aforesaid)] constituled the whole total income of the shareholder] 


»Sub-S* (3I) (30) (30 and (3D) were 
respectively re num»>cred (3B), (gC) (3D) and 
(3E) b> S 20 of Act \ II of 1939 

* Siihstiuitfd for * loial income,* tbtd 

•Inserted by S 20 thid 

* Substituted for ‘ piytnK »uch interest,” tbid 
‘Ibe wonls * income fix sid omitted by 

ibiJ 

* Substituted for ** paj« to tl.ai person in any 
year an amount of luch interest,' ibid 


Substiiutcd for the svord bradtcls, fiffure at d 
letter sub-section (3/I) ' b) ibid 

■niessords income tax on the total amount 

of such interest at the rate appropnalc to such 
total and ” omitted by tbid 

* bubstiluted for “such total, ibid 
**Substiiuied by Act XXIII of :9|i 

Substituted for the word brackets f^urr* 
and letter lub'seclion (3C) ’ , hy Act ^ U 01 
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Tnr IvBiAN I-courTAX Act (XI or 1922) 

(4) AH Minn HrdvirtcH in Accordincr \miIi tlir prnMitoni of this section 
rlisH, fnr the ptiqinic of mmptitinr the inromr of in noc'icc, hr drrtncd to he 
Jnenm** trtrnTtl 

fS) drtlurtjon mn!c in irronlinfe uii!i tJir proM^ion^ of llns section 
•{and m\ sum li) wlurJi a diMclrnd has Ikch incrrascd tinder sub-section (2) of 
section shall l>e tmtrtj a paxmenl of meomc tax *[or super tax] on tcnalf 
of the person from tslinsr inrotne the deduction uas made or of the oasner of the 
lecunta ’for of the ^harrliolder] as the case ma> Ik*, and cretin shall Ixi RUen to 
him therefor in the assessment if an\ made for the follouintt >Tar under this 
Act 

Pmaaded that if surh person or such ossmer obtains, in accordance svith the 
proaasions of this Act a refuntl of ans portion of ilie tax so deducted, no credit shall 
oc parn for the amount of surh rrliind 

*{rroajdftl furlher that ssJierr such penon or ourcr is a person avhose 
income is meJuded under the provisions of ‘[clause (f) of suli-section (i) or sub- 
section (•j) of seetion tG section } }D or section jT) in the total tneomc of another 
person ‘(such other pcrsonl shall lie deemed to Ik* the person or oaa-ncr on Xahosc 
Dchalf pajanent has lieen made and to uhoin credit shall be Ria cn in the assessment 
for the foIlnaainR ^xar ] 

(6) All sums deducteil m areordanee with the proa isions of this section shall 
be paid avithin the prescrilicd time b^ ilic person maVint; the deduction to the 
credit of the ‘[Central Government] or as the ’[Central Board of Revenue] directs 

(7) If anv such penon dors not deduct ‘[or after deducting fails to pay] 
the tax as required b> ‘{or under) this section, “{he, and m the cases specified in 
8ul>-sections (3O) and (3F) tlic company of whieli he is the jinncipal off ccr] shall, 
Without prejudice to any other consequences which “(he or it] may incur, be 
deemed to he “fas assessec] m default m respect of the tax 

“[Provided that the Income tax OITiccr shall not make a direction under 
sub section (1) of section 46 for the recovery of any penalty from sucJi person unless 
satisfied that such person has wilfult) failed to deduct ard pa) the tax] 

( 0 ) iiie power to levy by deduction under this section shall be without 
prejudice to any other mode of recovery 

{9) Every person deducting income-tax *[or si^cr tax] m accordance with 
the provisions of “[sub-sections (3), (3A), (3^), (3C), “[3D or 3^] ], shall, 
*‘[at the time orpa^Tnent of the sum from which tax has been deducted] furnish 
to the person to whom “[such paymicnt is made] a certificate to the effect that 
income tax ‘[or super-tax] has been deducted, and specifying the amount so 
deducted, the rate at which tlic tax has been deducted and such other 
particulars as may be prescribed 

“[rg In the case of income in respect of whicli provision is not made under 
section 18 for deduction of income tax at the time 
Pa>Tncnt m other ca»« ^j,y case where income tax has not 


LEG REF 

I Inserted by S 20 of Act VII of i<>39 

• Inserted by S 7 of Act XVIIl of 1933 

» Added by S 3 of Act IV of 1937 

‘These words brackets letters and figures 
were fubsl luted for the words brackets and 
fiRurcs sub section (3) of sect on 16 by S a o 
of Act VII of 1939 

• Substituted for that person by it J 

• Subst tuted for Co\ eminent of Ind a by 


byS 4 and Sch of Act IN of 1924 

■ Substituted for and pay by S ao of Act 
vll of 1939 

• Inserted by S 7 of Act XVIII of 1933 
1* Substitute for he byS 20 of Act VJI 
1939 


** Subst tuted for peisonalfy by S 7 of 
Act X\III of 1933 
‘•Added by iSirf 

•• Subst tuted for the word brackets and 
figure lub-seclion (3) by titd 

“Subsl tuted for the word brackets figure and 
letter or <30) by S 20 of Act VII of 1939 
“Subst tuted for at the i me of payments 
of interest or dividends’ by liid 

••Subst luted for the interest is pa d by 
S a and Sch I of Act XII of 1935 

• r Subst tuted by S 21 of Act VII of 1939 


Sec. 18 (5) —See 41 C W N 90S (Life 
Assurance business — Credit for deductions 
of la* made at sources) 




2966 


Tirn Civil Court MA^UAL (Imperial Acts) 


[S 19 A 


been deducted in nccordmcc %Mth the provisions of section lO, income tTic shall be 
paynblc by the asscssee direct ] 

^[igA TJie principal olTiccr of c\cry compan) shall, on or before the rsth 
day of June m each year, furnish to the pre'criLed 
carding ofTiccr a return m the prescribed form and aerified in 
the prescribed manner of the names and of the addresses, 
as entered in the register of shareholders maintained bj the company, of the share- 
holders to whom a diaidend or aggregate dividends exceeding such amount as 
may be prescribed in this behalf has or have been distributed during the preceding 
year and of the amount so distributed to eacli such sliarc holder ] 

20 The prinapal officer of every company shall, at the time of distnbuiion 

of dividends, furnish to every person rcceivang a dividend 
Certificate by company to ^ certificate to the eficci that the company has paid 
shareholders rccci«ng divi „ . , ^ i , 

dends P''y mcomc-tax on the profits which are being 

distributed, and spcafying such other particulars as may 

be prescribed 

*[2oA Tlic person responsible for paying any interest not being “ Interest 
on securities ” shall, on or before the fifteenth day of 
Supply of information re June m each year, furnish to the prescribed officer a 
garc ing in er return m the prescribed form and verified in the pres 

cribcd manner of the names and addresses of all persons to whom during the previous 
financial year lie has paid interest or aggregate interest exceeding such amount 
not being levs than *[four hundred] rupees as may be prescribed in this behalf 
together with the amount paid to each such person] 

21 The prescribed person m the ease of every Government office, and the 

Annual return principal officer or the prescribed person in the case of 

every local authority, company or other public body 
or association, and every private employer shall prepare, and, within tlurt> days 
from the 3!M day of March in each year, deliver or cause to be delivered to the 
Income tax OiBcer m the prescribed form *[and verified m the prescribed manner] 
a return m writing showing— 

{a) the name and, so far as it is know n, the address, of every person who 
was receiving on the said 3 1 st day of March, or has received “for to w horn vv as due] 
during the year ending on that date, from the authority, company, body, association 

mcomc chargeable under the head 
Salaries ’ of such amount as may be prescribed , 

(b) the amount of the income so received ®[or so due] by each such person 
and the time or times at which the same was paid *[or due, as the case may be] , 

(c) the amount deducted in respect of income tax '[and super tax] from the 
income of each such person 

22 ’[ (i) The Income tax Officer shall, on or before the 1st day of Ma>, 

Return of income notice, by publication in the press 

and by publication in the prescribed manner, requiring 
every person whose total income during the previous year exceeded the maximum 
amount which is not chargeable to income tax to furnish, within such period not 
being less than sixty days as may be specified in the notice a return, in the prc' 


^ , LEG REF 

‘ Inserted by S 2 of Act XXIV of 1926 

* Inserted by S 9 of Act XVIII of 1933 

* Substituted for ‘ one thousand by S 1 
of Vet VII of 1939 

* T1 esc words were inserted by S 23 i^iif 

* Inserted by S 23 b) Act VII of loao 

* Added by tbid 

^ Substituted by S 24 of Act VII of 1939 


^ NOTES 

Sec 20 CERTincATEs— V alidity mu 
PURPOSES OF Refund —Certificates under 
S 20 signed by the principal officer m the 
United Kingdom of such companies can D® 
regarded as valid certificates for the pur 
poses of S 48 (1) of the Act and refuiw 
granted on their production 55 B 734= 
33 Bom L R 776=1931 B 420 

Sec 22 (1) Foreign Insurance Com 
PANV — Failure to make R^rn — Proce 



S 22(2)] Tnrl*D!A* t* cowr-fAx Act (XI or l!)22) 2%7 

rril><'d form ind \Tnflrd m tli** prr»rril>rtl minn^r, icttinr forih (nlnntj \MtIi jurli 
oth'T pirttnjhn ti mi> I>r rrrjmml Ij) ih** noitrr) Iiit lonl mrnmr md tnnl \\orl<l 
infom'* dunn'’ tint )Tnr • 

Prond'-tl tint tlir Inrnmr itx Oflicrr mi^ m Ins di'crriton rxirnd (hr d'\tr 
for tin d'*li\Tr) nf tlir return tn llte ci«r of flnj person nr ch»s of prroni ] 

(a) In tin rmofin\ person * * *] ulion lolnl mrome is, 

in tin Inrome.isx OfUcer's opinion, of surh in tmount ns to render surh penon 
inhlc to ineome tit, tin Inenme-tit Oflieer *fmi) serve) i iintiee upon Iiim 
reqinrintj lum to furnisli vsitliin sneli periotl, not Imn;; less tlnn tliirtj di>s, is 
mi) In sperifje<l m tin nolirr, i return in the pres^nlnd form ind verified in the 
prescnlntl minnrr settintj forth (ilon" uith surh otinr pirtieulirs is mi> he pro- 
vided for in tin notice) his lotil income ‘find totil world income] during the 
previous ^rar 

‘[Provided tint the Inenme-tix Officer miy in his diicreilon extend the 
date for the delivery of tin return ] 


LFG Rrr 

•tVorrfi ‘ «lf 'r than a rmnpanv’* om tietl 
byS 84 of Art VII of ton 

* Sul»«iirulrtl fjr “ il all aen-e 

* Inv^erl Iry ilt^ 

* Addrri l)v thJ 

Korns 

t me — \\1ierc an Insurance Contpany (not 
mcerporated in Pntish Indial lui failed to 
matte a return of the total income nolcr 
S 22 (I). the Income tax Ol'i er is joslifiel 
in apply in? R 3S of the Income fax Roles 
made under S 59 of lie Act To aptly 
tl at rule 1 c I is frst of all to fn I out wl at 
IS the total ineome profits or pains of the 
assessee company Wliere for the purpose 
the ofTcer had no otler relialle <fata except 
3 triennial valuation he 1 $ entitled to assume 
that the profits for the year in ipiestion 
could ^ the aserase annual profits shosin 
in the triennial valuation after dehiclio? the 
rremiums paid on parficipilin? policies 55 
P (.37=33 Pom I R m7=19Jl B 
Besides ow-nin? a firm at Benares the two 
partners had an interest in numcrou* firms 
bearin? the tame name and carrying on busi 
ness at different parts of the country In 
the year of account it svas found that the 
firm made no profits Init the frms m which 
the partners svere interested made consider 
able profits The question having been 
raised svhethcr the firm could be assessed %n 
respect of those profits held that the 
partners were memrers of the other firms 
only in their individual car«cily the firm 
itself b^ing incapable of being a partner anl 
that the assessment of the firm s ith refer 
ence to the profits of the other firm d d not 
arise 1932 A L J 999 See afio 62 C 
133=39 C W V 233 The assessce is 
entitled to have tv 0 ‘previous years , one for 
the head office and one for the branches 
in his assessment he must add the results 
of the two each year, and make his return 
on this basis He cannot accumulate the 
results of two years of the branches and 
account for them in one year's results of the 
main ofike 1937 L 30? 


See 22 (2) —{See olio notes under 
S 23 I U1 ere an assessce received a 
notice from the Income lax Officer under 
S 22 (2) renuirirg him to make a rrtiirn m 
the prescribed form and verified in the pre 
scfil>cd mvnner setting forth I s total income 
during the previous scar and the issesser 
does neil! er fill the form nor verify lueli 
form in ihc prescnlied manner hit instead 
writes a letter ml mat ng his non hibihty to 
be taxed under the Act it must be taken 
that I e has failed to make a return un Icr 
S 22 (2) within the meaning of S 23 (4) 
133 I C 753=1931 P 3% (p B ) Wliere 
an assessce failed to make a return of Ins 
income under S 22 (2) of the Act and some 
time later died an assessment rm Ins estate 
made by the Income lax Officer tin ler S 23 
(4) 'to the best of Ins judgment” is illegal 
55 B 312=33 Bom L R 3fW=l931 B 333 
The Income tax Officer issued by means of 
registered post acknowledgment «fue a notice 
unler S 22 (2) Tlie notice was delivered 
l>y the postal peon to the issessecs son who 
was found to be a minor an/I possessed of 
ordinary intelligence TTic son was living 
with his father and when on previous occa 
sions notices had to be served on the asses 
see they were taken delivery by his son 
Held that m proper circumstances a m nor 
son might be an agent of his Tather an 1 that 
the service of the notice was good service 
St A M?:=1932 A 374 A notice unler 
S 22 (2) svas issued to the 2S5e*sec who 
svas an undivided Hindu family and in that 
notice as m all such notices the assessce 
was required to sul/mit a return and four 
capacities were indicated one above the 
other and the notice went to the assessce 
without any one of th^se capacit es having 
scored out Th* assessce was m no 
doubt as to which capacity of his vas und^r 
investigation He had been assessed in pre 
vious years as an undivided Hindu family 
and he submilfed his return as an undivided 
undivided Hindu family am! without 
fconng out any of the four capacities 
Held that the notice issued by the depart 
mmt could not f<e said to be invalid or 
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[S 22 

pciTon Ins not fumislicd a return mtlim the time alloiied by or 
l“"°" ^''•''■'^"00 (2), or Inving furnished a return under either 

tnose sub sections, discos ers any omission or ssTonn statement therein, he may 


„ , NOTES 

illegal 1940 A L J S13=:I L R flOIOI 

«l,T l.’”‘e°®'f'', ■* "“’ICC in case 

«nich ts bc\ond In-s mrisdiction tlie -imoitnl 
being oier Rs 40000 an I m nlnel. as Ur 
<jo\ernrnent notification the notice is to be 
issueu by llie Assistant Commissioner, such 
notice IS illegal and the return docs not be 
59^6 due m consequence thereof 139 T C 
N 65 \Vhere an assessee m a 
senfied return declared he had no income 
from a particular source if the authorities 
disbelieve it the onus lies on them to prove 
there was income from that source and 
svhat It was 50 C 907=1924 C 337 The 
service of notice under the Act need not be 
personal It can be made on the authorised 
or recognised agent of the assessee In the 
case of a recognised ngent carrying on busi 
ness m the name of the principal an autlio 
ntv to accept notices b-ing inctdental to the 
business «n be implied 10 P 441=1931 
^ ^84 Where an assessee s return is made 
before assessment it is a return made in 
due time under S 22 (3) and before such 
^ disregarded the assessee is 

entitled to a reasonable onnortuniti to pro 
duce any evidence upon which he might relv 

supnort of the return 134 I C 1275= 
(SB) A return which by 
a « (3) IS to be deemed to be a return 
made in due time cannot be treated as still 
bom because of a previous failure to com 
piv with a notice under S 22 M) 1931 C 
(SB) WTicre the question was whe 
ther the assessee was prevented b\ sufficient 
Muse from mahing the return required bj 
b 22 /le/ri that the question was one of 
mixed law and fact and that the question 
ot law should be answered only on the facts 
as determined bv the Commissioner 1930 
A L J 78=1930 A 209 

Frasr — ^LiaBTLITY to ASSESSME^T — OBTtCT 
OP ENACTMETJT —The object of the 
Income tax Act m treating the firm m addi 
tion to the individual partners as itseU a 
subject Inble to assessment is not to differ 
entiate in respect of the ultimate liabilit> fo 
tax between the partners m a firm and the 
sole ovvner of a business or assessee The 
method of double assessment is emplmed m 
the case of firms as a device in the nature of 
taxation at the source which is emploved to 
collect imon salaries and interest on secu 
nt|« The object of the double assessment 
to tax in the case of partners and their firm 
IS not to get It often but to get it early and 
to make sure of getting it SR r I7fW— 

CWN 534=1931 C 686 (S B ) 

Secs 22 (2) and (3) — a return far 
nished after the assessment order is made but 
before the service of the demand notice is 
not a valid return 38 P L R 84^1936 


L 468 

Sec 22 (2) and ( 4 ) — S“rf 9 P L T 
653=1928 P 529 (P B ) Under 5 22 
(2) of the Act the Income tax Officer is 
bound fo give the proposed assessee at 
least 30 days’ time within which to file a 
return Where the minimum is denied the 
notice 18 entirely illegal The fact that 
subsequentiv a further extension of time is 
granted will not cure the defect that mi 
tiallv lay in the notice issued 1930 A L 
I 78=1930 A 209 5‘cc also 1935 Uh 

201 Officer of an asessee’s principal 
place of business has jurisdiction to com 
pel such assessee to submit a return and 
produce accounts in respect of a branch 
business even though he has submitted a 
reftim produced accounts and othenvise 
implied with all the requirements of the 
law before the Income tax Officer of the 
place where he has such a branch bus ness 
1930 A L J 1=1930 A 49 (F B ) \\’he« 
a person is carrying on business at differ 
ent places it ts not incumbent on the Income 
tax Officer of the principal phee of business 
where an assessee is assessed to income lax 
to issue separate notices under S 22 (2) 
requiring returns m respect of the ineone of 
each oranrh of the asse«sees branches 
1930 A 49 (F B ) The Income tax 
Officer IS entitled to require the asses 
see to produce the boohs of his 
foreiCT business UTiere an Income 
Officer calls upon an assessee to pro 
duce account books which ordinarily would 
be in his possession and control the assessee 
has got to show that he is incapable of pro 
duemg them If they would not ordmanlj 
possession and control the onus 
would then he on the Officer to show the 
assessee could produce them but has faij^ 

^ so 1930 M 763=59 M L J ^ 
(F B ) The assessee was called upon by 
a notice under S 2> (2) to submit a return 
which he did but the return did not bear 
Such verification as is required bj the In 
come tax Act nor did it bear the signature 
of the assessee Subsequently the Income 
Officer issued another notice under S 

22 (4) directing the assessee to produce his 
aewunts He did not produce the accounts 
and the Income tax Officer made an assess 
roent to the best of his judgment under S 

23 (4) Held that no questions of Ian 

could possiblv arise on the findings of fact 
amvH at b> the Income tax Officer IW 
A 929 Where the return under S 22 (2) 
md not bear verification or the signature of 
the assessee Held that there was no pro 
per return and the Income tax Officer could 
impose best judgment assessment under S 
» (4) 56 A 418=1934 A L J 47=lW 

A 930 



s 22 (4)1 
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fumiOi .1 mum or 1 muni rcltim. llic c.t<c mil be, .n nnv lime before the 
ai'rt’Trrnt ii mtJr ij* • • • • •j 


(l) Til'' In-omo.iix OfTicrr jm-c • • •! on 

nmnii *(av’io In< mclc a irjiirn umirrsulv^rciinn (i) or] upon nJmni a noticr lias 
iTf'cn Ji-jx-rd iin irr <i)lb»»rftion (a) a notice requiring him, on a date tobe therein 
ipenfi-xl to p-o birr, or cau^f to lie ptxMlucwl, such accounts or documents as the 
In'asme.tax Ofhrrr nn\ rcrpiirr 


rm\K’cd lint llic Income-tax Ofitcer shall not require the production of 
an> armiinti relating to a prnod inorr than three jrars prior fo the prcxious >car 


LEG Rrr 

*Ttir *• anj and mum tn ms*' »!istl 

be dermed to Iv a mum ma Jr in d e ime 
under rt 11 *ecinm” on It'd In S'f at nf \ t 
Ulofiota ‘ 

* The wordi “ on the nnneipsl f.*'5ref of an> 
company or* omitt'd 

• The»c wordi I'-ere inserted iktJ 


NOTFS 

See 22 f3)* Score avo ArrttCABarrv — 
S 22 (3) 1 $ intended to enable a fwfson 
who has made a return, to correct a wronjj 
statement or sjrrb an omission discoaered 
in the return sulxe^urnt to its submission 
It does not appl) to a per«on who has made 
a fa1«e return know me it to be false 1W9 
I T R 613=1939 N I J SS3 

Sec 22 (3) — Return"— What amounts 
to 1929 Cr C 6<r=1929 A 919 See 
eho 15S 1 C 18A=193S O 305 1940 Kae 
MsIM I C 09 192S L 729=120 I C 43S 
TlieTt IS nothing m O <3) which says that 
anj offence commitle 1 with respect to a re 
turn made under Cl (2) must be condoned 
if the reused return be true All that 
Cl (3) proa ides is that this return would 
be treated as a return made m due time 
prosidcd It IS made before an assessment 
has been made 1929 A 919 Although an 
assessee is late m filing his return neverihe 
less if he does file it before the assessment 
is actually made the return has fo be consi 
dcred and dealt with although out of time 
139 I C 593=1932 C 410 (SB) Dufy 
of Income tax Officer — Right fo make pri 
sate visit to assessees place of business and 
act upon the result— Right of assessee to 
be heard m answer 1S8 I C 959=16 P 
L T 429=1935 P 423 (S B ) 

Income tax Rules R 35 — Proceoo»c 
UNDER— )VHEN PERMISSIBLE —Where tflC 
assessee is unable to provide particulars on 
which assessment can be made and if the 
commissioners has no more rehaMe data 
he can resort to S 35 even though the data 
are not procurable for no fault of the as 
sessee 57 B 519=35 Bom L R 896=1933 
B 427 , ^ 

Sec 22 (4) IS very wide and gives the 
Iccome tax Officer very wide powers 101 
I C 321=1927 L 5 An Income tax Officer 
IS entitled to call for documents which in 
C C M,-372 


his opinion would furnish him with rele- 
vant material for assessment of tax The 
word 'require" m S 22 (4) really means 
require as a piece of relevant evidence It 
does not mean that he should ask lor docu 
ments which he does not think to be rele 
vam at all Wffierc the Income tax Officer 
directed an assessee to produce lus account 
books in order to make an assessment for 
the )car 1929 to 1930 nnd the assessee pro 
dueeil some books but not those of the >ear 
l92o to 1926 Held that the book for the 
)ear 1925 to 1926 was not required within 
the meaning of S 22 (4) 53 A 451=1931 

A L J 345=1931 A 417 See also 167 
I C 793=1937 PC 133 (P C ) The 
contention that the Income tax Officer can 
not issue a notice under S 22 (4) after the 
assessee submits his return, that vt ss only 
after the assessee has been called upon to 
furnish a return and before he was actually 
furnished a return that the Income tax Ofn 
cer enn issue a notice under S 22 (4) is 
not sound for it is open to an Income tax 
Officer to issue a notice under S 22 (4) 
at nny time after he has called upon the 
assessee to furrush a return 1933 A 541 
See also 1934 N 183 There is no provi 
Sion m the Act by which Income tax Officer 
can enforce production of account books i! 
assessee firm declines to comply vVUh the 
notice 7 L 104=1926 L 326 It is dear 
that S 22 (4) relates only to accounts and 
documents which are in the possession or 
under the control of the person making the 
return The legislature could not have 
intended to impose a penaltj on a person for 
non production of dcuments which he does 
not control Kanta / — There is no justifi 
cation m law to call upon one friend to pro 
duce the books of another under S 22 (4) 
and then m default to make the party ca’Ied 
upon liable under S 23 (4) 40 Bom L 

R 1222 S 22 (4), Income tax Act no 
doubt standing by itself is uncontrolled b> 
any time limit But a time limit is imposed 
by the four words having made a return , 
as used in S 23 (4) 1930 A L J 1=1930 

A 49 (F B ) Accounts or documents 
can be called for by the Income tax Officer 
under S 22 (4) after issue of notice and 
before the filing of the return After the 
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*[ (S) The prcscril ed form of tlic returns referred to in sub-sections (i) and 
(a), shall, m the ease of an ass'^ssec engaged in anj businc's, profess on or aeration, 
require him to furnish particulars of the location and stjl" of the pnncipal place 
wherein he carries on the business, profession or socation 4ard cf an) branches 
thereof, the names and addresses of his partner^, if an), m such business, profession 
or \ocation and the extent of the share of the asse's'^e and the shares of all such 
partners in the profits of the business, profesnon or socaton and an) branches 
thereof ] 

23 (i) If the Income tax Officer is satisfied *[sMihout requiring the presence 

\s5e»?mcm asscsser or the production lis him of an% evi- 

dence] that a return made under section 22 is correct 
and complete he shall assess the total income of the nssc'scc, and shall determine 
the sum payable by him on the basis of such return 


LEG REF tax Officer should in the circumstances of 

* This sub-secuon wos added by sec "i of the case have required In other words the 
Act VII of 1939 final arbiter of what 1$ required is the 

*Thesa words were in»eri<d by sec 25 tbtd Income lax Officer end not the asses'ee It 
NOTES would therefore be entire!) for the Income 

filing of the return Ss 23 (2) 23 (3) and tax authorities to determine what eviderce 
^ give ample powers to the Income tax the) consider relevant for the purposes of 
Officer to call for whatever documents he their enquiry and to contend that a certain 
requires The failure to compt) with anv piece of evidence which the> considered to 
of the notices under these sections does not be relevant was not relevant at all to the 
authorise the Income tax Officer to make matter at issue would be in a wa) to 
a summar) assessment to the best of his encroach upon their domain Similarly it 
judgment under Q (4) of S 23 8 P an Income tax Officer calls for all the previ 

L T 686=1927 P See contra 7 R ous accounts relating to the various buM 

2fcl929 R 38 (F B ) 8 R 587 52 M nesses conducted b> the assessee but the 
1^=1929 M 60=56 M L J 141 (F B ) assessee witl holds some of them and the 
Where an assessment of super tax has been Income tax Officer utilizes the accounts pro 
completed as if the assessee were a Hindu duced b) the assessee m making hts estirnatt 
undivided famtlv and it is subseqi ently held it cannot be argued that those accounts whicn 

that the assessee is an individual if the were not produced by the assessee were not 

original assessment was in the absence of a required for the purpose of the assessment 
return made under S 23 (4) and the The withholding of some of the account 
assessee in answer to a notice under Ss 22 books which the assessee had been called 
(4) and 34 files a return disclosing a lesser upon to produce amounts therefore to a non 
income than that taken in the original assess compliance viith the terms of the notice 
ment the Income tax Officer can reopen the issued under sub-S (4) of S Z2 and entails 

assessment and determine the assessee 5 all the penalties laid down in sub S 

income de novo 1931 ALT 110^1932 S 23 (53 A 451 Dist 52 M 194 (F 

A 83 A notice under S 22 (4) for pro B ) Rel on ) I L R 193S Lah 551= 
ducing the account books of the assessee bv 1938 Lah 551 See also 1938 Rang 287 
him issued after he has submitted a return Secs 22 and 25 A Quaere — Whether, 
of his income is valid 1932 C 411=139 vsliere notices have been issued to the indi 
I C 599 (SB) vidual members of the family as such it is 

Procedure — Per Ciiruni — It is not open to the Income tax Officer without 
sufficient for an assessee to suggest to the issuing a new nobce to the Hindu 
Commissioner the questions of law It is joint family through its manager or any 
for the Commissioner to find the facts first adult member of the family to charge the 
and then to state the point of law which income received bj the mdividuals as m 
arises out of those facts and on which he come of the joint Hindu family See 1937 
desires an opinion He may then if he Lah 897=5 I T R 548 
hkes give his own opinion on the case 1927 Secs 22 and 63 (2) — ^If the Income tax 
P 3SW The combined notice under Ss 22 Officer comes to the conclusion that separate 
(4) and 23 (2) is not illegal 1934 N 183 individual to whom he had issued notice was 

The issue of a notice under Ss 22 (4) and really a member of a Hindu joint family a 
23 (2) presupposes the existence of a va'id fresh notice ma) be issued to Hindu joint 

return having been made 1934 N 183 familj through the person whom he con 

Secs 22 (4) and 23 (4) Callimc o'* siders to be its manager or through any 
EVIDENCE FOR INQUIRY — PovvER OF INCOME Other adult member of the family as pro 
TAX OmCBi — It is the requirement of the vided m S 63 (2) 1937 Lah 897 

Income tax Officer which is to be satisfied Sec 23 (1) — [See also Notes under 
by the assessee under <ub S (4) of S 22 S 13 j«/>ra] S 23 deals with matters of 
and not what the assessee thinks the Incone assessment and not with ‘compulolton of the 
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(3) If th'- Inromc*nx OHircr *(is not ^ilisflcd vuliout requiring (he pre* 
trt)rf of \hf p'-non ulio m«l'‘ thr return or the production orc\ idcncc tint n return 
midr iin-ln- *rftion 2 ? n correct ind complete, lie slnll ^cr\c cm such person], a 
noMce rrqunT^ him, nn a dite to Iv therein specified, either to attend nt the 
Inrnin''-tTx OTicer's nfficc or to procliicr, or to cause to be there produced, any 
cMdenre on s\hifh such persnrt max rel> in support of the return ' 


rrG Rrr 

» 5 fr«r Ih** en*^nst vnntt try ^ 9 ^ 

of \rt \ I! lo-jfj 

KOTHS 

inrivnp rro^ts and runs for the rtjrrvo«es 
of 10 II an<t 12* It <1rAls s\jil» ‘rrlMoi* 
anH rot rnmanlj* with acroint* If the 
rettim is Vorrect and comr^ele* then the 
income tax ofTiccr has to 'a*<'-ss the total 
income of the assessee* and determine |l c 
reel pspMe hs him *on the lis«ts of «ufh 
return*. He is hound to do this and he 
1 as no ontion tn do anxthinj: r1«e lOW N 
I. J 172=19tR Vac dJtS Wlien once the 
Incorre lax OHiccr has male the a«<es«ment 
under S 23 (11 that ass»«sment is «ettle<l 
On the eeneral prmcirTes of (iw coiemnc 
estoppels neither the siihjeet nor (he Crown 
oucht to Iw at liberts to co bch nd the 
amo int of profits and runs when once 
determined bx an) competent xiithorit> 
The assessment once made xecordme to the 
nrOMSions of th» Income ix Act rin onlv 
lie re onened in aecoedmee vith the oroxi 
sinns of the Act 177 T C 255=1938 Cal 
557 (S n 1 Set alfn 1937 Uh 721 
Ordinarils and apart from the two ea«es 
enminr lufhin tic nitrvieiv of S 34 of the 
Income tax Act 1922 it? (1) where in 
come has escap-d xsse^jnient m any )ear 
and (2) where income has been assessed at 
too low a rate m an) )exr there is no time 
limit prescribed or necessariti implied in 
the Act within svliich in assessment must 
be made or completed and an assessment 
ms 1e after the expiry of tl e tax year is 
valid ^enthle Fven m the two cases to 
which S 34 applies if a notice i$ served 
within one jear after the expiry of the 
tax jear the subscuuenf assessment or re 
assessment ma) be made at any time and 
not necessarily within the )car foDowinr 
the tax )ear 61 I A 1C>=61 C 28fc38 
C W N 319=66 M L T 121 (P C ) The 
mere fact that a certain income has not 
suffered tax because of a device adopted by 
the assessee woi Id not enable the depart 
ment to assess the same in subsequent years 
when the device becomes apparent to the 
department It is onlj when according to 
a particular s)Stem adopted bv the assessee 
allocations are made not m the year when 
the amount is received but in later years 
that the income so allocated can be said to 
be the income liable to be considered in the 
assessment sear 163 I C 324=1936 A 
L J 549=1936 A 279 Notice under 
S 22 served in proper time and assessment 
made— Assessment subsequently set aside 

by High Court — Fresh assessment m accor 


dince with ffigh Court order but more than 
one XTir after the expir) of the tax )car 
not tirffil bx limitilion 1936 A 279 In 
order to be x-alid a demand for super lax 
•lioiild Ic made within a reasonable time of 
the nssfssment for Income tax Two sears 
and four months or thereabouts is a wholly 
itnreasonablc time 193-1 S 46=^ SLR. 
!7I 

Sec 23 (2)* Konce — Where a notice 
tinier S 23 (2) was issued to the assessee 
when the onmmf return was filed a fresh 
not cr under S 23 (2) is not essential after 
the assessee had submitted an apjilication 
to the Income tix Officer mentioning cer 
txn omssjons I 1 R (1940) All 841=: 
1910 A L J 843=1910 All 537 WOien 
an assessee lias made a return which he 
knows IS X bruin fide return and in which he 
has put m hts loni income to th" best of 
his then information there mishl set be 
some omission on his part due to some cause 
or other To such and similar cases S 23 
(2) would applv but not to a case of deli 
berate omission to furnish parficulars avail 
able with the assessee 1933 A L J 49= 
1933 A 197 Wlien an Income tax Officer 
IS not satisfied with a return made under S 
22 hr has unrler S 23 (2) to sene on the 
assessee a notice to produce cxidence on a 
specified date 29 C W N 591=88 I C 
491 Ttie issue of a notice under S 23 (2) 

IS mandators under certain ciraimstances 
Wlien the Income tax Officer has reason to 
believe that the return filed by the assessee 
IS ncorrcct or incomplete and if he is not 
sati«ficd svith the correctness of the asses 
sees return the law requires that he shall 
serve a notice under S 23 (2) which then 
becomes imperative The Income tax Offi 
cer cannot proceed to make the best fitdg 
ment assessment on the ground that there has 
been failure to comply with rotice under S 

22 (4) because if a valid notice under S 

23 (4) IS issued the assessee might remove 
suspicious of the officer and satify him that 
his return is correct and complete I L R 
(1937) All 834=1937 A L J 937=1937 
All 770 Under S 23 (2) there arc three 
alternatives provided and it is the privilege 
of the assessee to choose any of those alter 
natives They are for the benefit of the 
assessee who has to choose as fo which of 
the options he will exercise The law did 
rot intend to give that option to the Incoftie 
tax Department, and it is not for the Income 
tax Officer to decide which of the altema 
tives he will give to the assessee If for 
example he requires only the attendance of 
^e assessee the latter would lose the valu 
able right of producing the evidence tn sup 



2972 


The CniL Court Manual {Impfrial Acts) [S 23 (2) 


NOTES 

port of the return an<l re^'OMic; the doubts 
of the ofn-cr Therefore if the Income tax 
OF’Ccr n <endnff a notice order S 23 (2) 
<corcs o-t the word« "or to produce, or to 
cau«e to be there produced a'I^ CMdence on 
vhrh <_ch person T^a^ reU in «upport of 
the return" from the printed rotice con 
tai^incr all the three altematne* the notice 
IS irrejnilar and illeiral I L R (1037) 
All 834=1937 A L T 957=1937 All 7/0 
Reasonable notice should be nnen to the 
as'es'ee before proceeding under O (4) 
WTiether a gi%en tine is fea«cnahTe lure i< 
a question of fact 134 I C 1273=1931 
C 729 fS B ) As to meaning of “return" 
see 1928 L 729 120 I C 435 WTiere an 
assessee applies for adjournment bs poet or 
bv telegram of an cnquim- in '*spect of 
which he has been required b\ a nnti<*e 
under S 23 (2) of the Indian Inco-ie tax 
Act to produce es idcnce and the Income fax 
OFicer grants an adjojirr-ent, the lclt'“r or 
the telegram ntimatnt* the fact of th» ad 
joummcnt to the as<es«e« is not a notice 
under ^ 23 (2) or a reqm«it on wifhn tb* 
meanin- of ^ 63 of the Act 1930 M 113 
=38 M L T 10 (F B ) 

Sec 23 (2) ( 4 ) pROCCTiunc —Proceed 
in»s of In'-ome tax Cnee* are of a judicial 
nature and he mj«t rroeeed on judicial pnn 
ciples 7 L 201=1926 I 161 94 T C 1«6 
=1926 L 233 3\'here fie a«ses«ees were 
nescr gnen an onoortiin h to contest a-’d 
disprose the at!e'»ation that thev were mem 
hers of a joint Hindu famih a^d srere lia 
Me to be taxed jointh Weld that th<* pro 
cedure uas wrcm? and the as«e sment was 
irnalid 5’ A 991=1930 A L T 1548= 
1931 A 23 The plea that certain shares 
hast been dwided between ibe members of 
a jont Hindu famih niu«t b- raised at the 
time of maVnr** an assessirent under S 23 
and It cannot be raised foe the first time on 
aps>enl airain«t th* assessment ^ A 'W 
=1934 \ 217 Value to be attached to 

account booVs produced bv as«r«see 7 L. 
201 Pro'eedinsis tinder Ch of the Act 
(Assessment Proceeding's) are judicial p-o 
ceedtnus in the colloquial «en«e onls and 
are not judii* al proceedings in the stncti) 
scientific sense of the term so as to raise 
quest ons n appeal to some hmher tribunal 
as to whether the autbonh makin- th» as 
sessment 1 ns decided airamst the weight of 
evidence or decided a fact of ■which there 
IS no eiidmce or hns disregarded esidence 
which ought to base been tahen into account 
3 I T C *^48 WTiere the Income tax Officer 
found that some of the boohs of the 3S5*« 
sees were nit clear as regards the income 
denied b\ the owners thereof and assessed 
the income at a certain figure without stat 
ing what was the basis of his computation 
Held that the assessment was illegal 82 
A 991=1933 ALT 1548=1931 A 23 See 
alto 1930 L 605 7 R 669 8 R 203 Al 
though m a previous jear of assessment, a 
decision is arris ed at after investigation and 


mqttim that certain d'af-rticms erght to be 
made it ts still to the Is'-om* tax 
a«*hor ties to reopen the q e«*irn in a subse 
Qt.ent tear of assess'^pr.t. if frc'h fac** 
come to light wh *h on ntes* tra*ion er l!* 
ll c Tn'‘n*~c fax Officer to er’“C to a dffiere-t 
con*l IS on from that of his p-edece$sors 
Tie Ireome tax 0‘~'‘ers -ire to be trad'd 
bt pnncmlcs of natural ju«t cc a-^d ca”"®* 
arbilranh change the as*e«sme*'f 1933 I 
605 S’r/ W 0 1930 M 200=sst Af L J 260 
(F B ) 1913 O 395 The order of as 

Ireome lax Officer in a particular voa* a’ 
lowing the salanes of two of partrers 
as business deductions does not I ad h ' 
« iccc«ors in a subsequent vear I C 

198=1941 L 341 In an ordman- rt‘t. 
particulars in res«v^t of which and the 
ground on wh ch th“ Income tax Officer 
thinhs that the statement was either "ot 
genuine or complete ou-ht to be picn n a 
police especialU in cases where the obiec 
tion IS that the accounts are mKr-r'ete 
Bjt where the finding i$ that the 
of the as«e< e< m p-cMOVs >T3r$ as well a 
tn the current '-ear were not genu'"* brt 
mereh coofled fo* in-ome tax pJiT®,'^ t e 
Income fax O^^cer is under no eW gahon 
either in law or in eommen fatrpe«$ to sft 
out all the reasons which led hm to c cg^ 
to such a conclusion 7 R 231=1929 h 
102 'FMdence- If co"fined to direct cn 
dence— Omission of transactio"s from 
count booRs— Rejection of such bool^ o 
Ir-*ome-ta.x Officer— If justified ^ , 

R 853=1938 Lah 209 (See elsa 60 I J 
»46-=12 Pat 318 PC) ** 

Income tax Officer makes an 
to the best of bis judgment under S 23 i4» 
of the Act he must do so aecordn" to rule 
of reason and justce and state tn his ^ 
the roatenals or reasons on which his 
ment IS founded 7 R 669 See also 8 
R 203 Per Stilatman C / —In a pr^ 

reeding umler S 23 (3) there can be no o^ 
jeclion in the Income tax Officer or the 
Assistant Commissioner acting upon the 
a'sm ment for the presious sear if no b*”fh 
esidence is forthcoming esxn though that 
assessment mi<»ht base made to^« 

best of his judgment under S 23 (4) ^ne 
fact that dunng th* previous sear the m 
come was assessed on a certain figure i> 
certainli some e\ idcnce on which be can 
proceed men mdependenth of am preemp- 
tion of continuih If the nssessee fans to 
produce satisfacton esidence he fau^ t® 
displace tbe previous sears estimate, ^bich 
IS certainh admissible against him 8$ A 
200=1936 A 286 (S B ) In even ca'C 
before an er farie assessment is made un 
dcr S 23 (4) the Income tax Officer must 
mvanabh conduct 'uch 'Tocal inquim to 
ascertain the income of the proposed asses 
for the “previous vear” as the circuni 
stances of the case maj w a r rant and he must 
place on the record "a note of the dct^is 
and results of his inqnir}"” in order that the 
Comtnissioner of Income tax under 5 33 
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( 3 ) On tlic 'prcifial in the notice i«tird under 'ub-scction { 2 ), or as 
soon ifirn^irtls is mi) Ik*, ihc Income tix OfTiccr, aficr hciring sucli ciidencc as 
such person imi produce ind such other cMc’enre is the Incomc^tix Ofliccr maj 
require, on specafird points slnll,l>) anonferinssTitini;, assess the totil income of 
the assrss'-e, ind determine the sum pi> ilile hj him on the Insis ofsuch issf sjment 


NOTES 

or the Hiph Gwrt under S fi6 (2) or (3) 
mas !< n a iK>$itton to «ce that the assess 
ment **ss-as aecordirj; to tl e rules of reason 
aid lusttec aid not arbitrary“ [IWl R 
IW D !S rrom IWl L ?7 (F 11 ), Foil 1 
1934 N 1R3 (2). Per 5ti/aima»i. CJ — 
i^^umes made by the Income tax Oflicer 
frm the reorle of the district, after pro 
coedinfs under S 23 (3) had started of 
which no notice had been gnen to the as 
sessee, are illegal and not authorised by 
snt^S (3) Similarly ewiuines made by 
the Assistant Commissioner durinj* the hear 
mg of the appeal behind the back of the as 
sessee are not justified bj the prostsions of 
sub S (3) and the result of such private 
cnaiJtries should not be made ll e bans of anj 
assessment ^ A 200=1936 A 2S6 (S 

B ) 

Secs 22 ( 4 ) and 23 (2) and ( 4 ) Scasict 
or Nonce— 5ce c/w 31 1 W 1^0=1930 
M 127 N’otice may be sened under S 
23 (2) on any member of the firm as pro 
sided for in S 63 (2) of the Act It is 
not necessarj that notice should be served 
only on the member of the firm y.hp made 
the return 48 M 60^49 M L J 124 
{Stt elfo notes under S 63 w/ro ) 8 P 
877=1930 P 127 WTiere the Income tax 
Officer issued a combined notice und^r Ss 
ZZ (4) and 23 (2) requiring the assessee to 
produce the accounts and the notice svas 
sersed on the gumasla of the assessee held 
there ssas suffiaent compliance «tth the las> 
as to notice The word person clearly 
includes a firm as provided by the General 
Clauses Act, 1897 and when the return is 
made on befiaff of the firm 6} a partner if 
is the firm that is the person who makes the 
return and any proper service on the firm 
as authorised by S 63 (2) will be a pro 
p,r Srv.ee 48 M 602=49 M L J 124 
A combined notice was served upon the 
assessee under S 22 (4) to produce ac 
counts and under S 23 (2) cither to attend 
or to produce or cause to be produced any 
evidence in support of his return A ccr 
tain date was fixed The assessee obtomed 
an adjournment until a certain date On 
the adjourned date the assessee applied for 
further adjournment on ground of illness 
The Income tax Officer refused tl e appli 
cation and proceeded ex parte under S 23 
(41 to make the assessment to the best of 
his judgment Held that the officer was 
not bound to announce before hand how he 
proposed to deal with an application for an 
adjournment The assessee had alrcadj 
obtained one adjournment until a cerlain 
date It was his dut> if he desired a fur 
Iher adjournment, to apply on a date earlier 


than the adjourned dale Tlie assessee m 
fact delajed his application for further ad 
joumment until the scry day aipointed for 
compliance with the orders Lien if this 
could be said to be a case of exercising a 
judicial dKcrction there wus no ground for 
suggesting that it was wrongly exercised 
(31 N L R 32. Rev ) 41 C W N 71fe 
1937 P C 133=(1937 ) 2 M L J 43 (P C ) 
Sec, S3 (S) asd ( 4 ). — See aUo Notes 
under R 13 npra) Under 8 23 (3) of 
the Income tax Act, if tho eccoimt boolu of 
tho a«es*ee are foond to bo nnrealiable and 
aro rejected, and the assessee falls to pro* 
dace eridcnco on which tho Income tax 
oncer can make a proper assessment of the 
a«ses«ee s income tho Income-tax Officer 
mu*t himself take steps to proenre material 
for the purpose it it is not already in his 
po«se««ion lie can call witnesses and mako 
his own inquiries and when he has material 
on which he cm assess he must consider it 
nnl mike on assessment to tbe best of bis 
judgment The only difference between such 
an assessment under 8 23 (3) and an assess 
ment under 6 23 (4) is that the Act eon 
templates a more summary method when 
tho Ineome tax Officer is acting under 8 23 
(4) I L R (1039) Mad 404=1939 Mad 
371=(193D) 1 31 L J 45 In making an 
assessment under S 23 (3), there is nothing 
in tho Act which requlrees tho Income-tax 
Officer to discloso to tho assessco the material 
on which be proposes to act or to refer to 
■t in 1 Is order but natural justice requires 
I -it ho should draw the assessee 's attention 
tv any such material and giro him a reason 
able opportunity to meet the case arising 
(herefrom before making his order Further 
an order under S 23 (3) is appealable and 
I eoee it should contain with sufficient pre 
cision the materials on which the assessment 
IS based so tbit the appellate authority may 
form a jnst opinion on the fnimces of the 
n^essment The assessee is, however, not 
entitled to demand copies of the confidential 
otntemenfs m the possession of the Income 
tar Officer or to demand that his informants 
si ould bo called by the Income-tax Officer, 
so that they may be cross examined by the 
assessee and tho Ineome tax Officer is not a 
Court lu tl e usual meaning of the term when 
lo 13 lolding an inquiry under 8 23 (3) 
Under S 3", lie has merely certain powers 
of a Civil Court for tho purposes of Ch IV 
S 23 (3) is not exhaustive and there is 
implicit in the section in its context, the 
power to collect and act on other “evidence” 
in n wido sense of tbe term, it is not neces 
firy to invoke the proviso to 8 13 of tbe 
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(4) ^[If any person fails to make the return required b) an> notice pi\cn 
under sub-scction (2) of section 22 and has not made a return or a rc\iscd retem 
under sub-scction (3) of the same section] or fails to compl> Mith all the terms cf 
a notice issued under sub scriion (4) of the same section or, ha\inq made a return, 
fails to comply with all the terms of a nrticc issued under cub-s-'ction (2) of this 
section, the Incomc-ta'c OfTiccr shall make the assessment to the best ofhisjudgment 
2[and determine the sum payable by the asscsscc on the has s of such rs'cs*=rrcnt] 
*[and, *[in the case of a firm, may refuse to register it or ma> cancel its registration 
if It IS already registered]] 


LLG REF. 

* Substituted for the ongmal ssards by 
sec 25 of Act VII of 1930 

* These swords vcrc inserted, ibtd 

* Ongmal ssords were added by S 3 of Act 
XXI of 1930 

« Substituted for the words " m the case of a 
registered firm, may cancel us registration 
byS 25 of Act VII of 1939 

NOTES 

Act for that pnrposo for that section and 
the proviso thereto relate to the method of 
Bccounting and that alone, thoogh the word 
“nletliod” has to be given a broad and rea 
Bonable eonstruetion, 1940 Sind 92, 1 L It 
(1939) Mad 404=1939 Mad 371=(1939) 
1 M L J 451 'Where the aeeoust books 
of the assesseo were rejected by the Income 
tnx Officer and ho proceeded to a<se«s him 
at a flat r'lte to which method of assessment, 
the asseseee objected throughout the proceed 
mgs UM the case was a proper one for 
reference under S 66 of the Act 39 P L R 
563=1937 Lah 397 Even after the issue of 
a notice, which is contemplated by S 23 (3) 
an assessment can be made und^r S 23 (4) 
if there has been a default in complying with 
a notice under S 22 (4) or 8 23 (2) and 
it 19 not necessary that the assessment must 
be made under S 23 (3) of the Act 1940 
A L J 848=1 L B (1940) All 841=1940 
All 537 Pursuant to a notice under 8 
22 (4), the as«essec produced bis accounts 
to winch no exception was taken But the 
books included a suspense account in which 
entries were made purporting to relate to 
certain sums deposited and withdrawn by 
various persons not, however, described 
specifically The assesaee was unable to 
identify those persons and the Income tax 
Officer, not being satisfied with the entries 
and the exulanation, refused to accept the 
return and made an estimated assessment 
under 8 23 (4) Held that from the mere 
inability of the assessee to identify the 
depositors, it did not follow that the whole 
accounts were either false or incomplete If 
the officer had been of opinion that the tran 
sactions m suspense accounts weie not tern 
porary deposits but loan transactions result 
iiie m profits to the assesseos, he might have 
mcllla€^I such profits under S 23 (3) »n tho 
a*-sf>8meut 'made by him But there were 
no materials to justify the Income tax Officer 
>n lisTegnrcling the return tn toto and making 
the asscasment under 8 23 (4) 10 IJ 92= 


1932 B 52 (8 B ) 5ee aUo 39 P L B 
1028=1037 Lah 721 
“Tot\l iNcoiir'’ — Income derived froo 
the dindend paid by a company registereod 
in England but doing busmens in India 
cannot be reckoned as part of his tot" 
incomo where tho 'i95c«soc is not rendent la 
India nnd the item has already paid incoin^ 
tax when in the hands of the company 
B 734=33 Bom L It 776=1931 B 420 
Sec 23 (4) —Even if the power to deter 
mine the tax payable by tho tax payer 
not given erpres«ly by the directions j® 
"raako tho asse««mcnt”, such power » 
plainly implied, reading the section ^ 
whole 65 I A 236=1 L B 1938 Bom 
=42 OWN 873=1938 P C 175=(1S33) 
2 M L J 115 (P C > The officer is to make 
an ns8e««ment to the best of his juogmeo 
against a person who is in default as 
supplying information He mn*t not act a» 
honestlj, vindictively or capriciously because 
bo must exercise judgment in the taa”*' 
He must make what he honestly believes i 
be a fair estimate of the proper figu« ® 
assessment, and for this purpose he must b 
able to take into consideration local know 
ledge and repute in regard to the as^es'ce s 
circumstances, and hia own knowledge of 
irevious returns by and assessments of th® 
assessee, and all other matters which he 
thinks will assist him in arriving at a fair 
and proper estimate, and though there mu* 
necessarily bo guess work in the matter it 
must be honest guess work In that 
too, the a'isessment mu«t be to some 
arbit ary 8 23 (4) places the officer m the 
position of a person whose decision as to 
amount is final and subject to no appeal bu 
where decision, if it can be shown to hav 
been arrived at without an honest exercise o* 
judgment may be ren'ed or reviewed by the 
Commissioner under the powcTS conferre 
upon that official by S 33 There is no jusU 
fcation in the language of the Act for 
mg that an o'lsessment made by an 0®**. 
under 8 23 (4) without conducting a loc‘‘ 
inquiry and without recording the details ano 
results of that inquiry, cannot have been 
made to the best of lus judgment 
meaning of the section [1931 B 194 (FB ), 
Appr , 1937 PC 133=(1937) 2 M 

L J 43 (PC) See aUo 1938 Lah 
867 There is no foundation for the sug 
gestion that becaus** an earlier Income ta 
Ofilcer was disposed to fasten on one parti 
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ci.Ur drfsnlt tn) unid (hat hr tnichl po*<l 
hlr acerpt thr explanation cinn in regard 
to olifra, it moans that xshon a tooommonoo 
mrnt of iJo vholo procfodltip*, (as born 
dirootod (1)0 rul ‘oqurnt rovonuo orioora »•« 
to bind thoin»rlToi to tho oLrioni fntta sthon 
(ho case is talicn up again 17“ 1 C tS5= 
1P3S I ang 257 tNTjoro tho a.sso»s(y> makoi* 
a rcttJTJ in the proserlbod form Jtit nndor 
head fire shows tho prefiu or income a* 
aboat Its. * and none of the details 
required under nolo fire are giren Income 
tu anthontics can treat the return ns no 
rttnm at all and can oltimatelj- make the 
aeiessment under 8 23 (5), partkolarl/ 

when the a«ses9ec dcK'a not declare the period 
to which the Income declared relates. fl02j 
R 303 (F B ) Foil } 159 1 C CtC=1935 
L 653 Tlie word *a«scssmenl” In fi 23 
(4) means determining the total taxable 
income and the enm papablo on it. A 
notice can be ralidljr issued under 8 29 when 
the Income-tax OfQecr has made a best 
judgment assessment under S 23 (4) 56 

A 418=1034 A L J 47=3 A W R 290 
=1034 A 030 An assessment in default is 
a rerj serious thing, and unless it is open 
to the Court to insist that notices under be 
S3 (S) and 23 (4) arc girca so as to afford 
reasonable opportunity to an assesses to 
comply with tbcir requirements, the honest 
and diligent taxpayer will haie no security 
for fair treatment and no remedy In the 
nbsence of fair treatment Where a notice 
u roecired at 3 p ti on 16th of a month 
requumg tho assessce to produce any eri 
denee on which ho might rely in support of 
hia return on the 19tb, the notice is not ancli 
a reasonable notice os law requires afford 
mg the nssesseo proper opportunity to comply 
with Its return 134 I C 1275=1931 O 
729 (SB) Before the Income tax Officer 
can obtam jurisdiction to asstus summarily 
nitder 8 23 (4), it is not necessary that 

there must be a failure in each of the cases 
mentioned in 8 23 (4) 133 I C 753= 

1931 P 306 (F B ) Where an asscssee 
received a notice from the Income tax Officer 
under S 22 requiring him to make a 
retain in the prescribed form and verified in 
the prescribed manner setting forth his total 
income during the previous year and (he 
assesses does neither fill tbu form, nor verify 
such form in tho prescribed manner but in 
stead writes a letter intimating his non liabi 
lity to be taxed under tho Act, it must be 
taken that he has failed to make a return 
under 8 22 (2) within the meaning of S 
23 (4) 133 I C 753=1931 P 306 (P 

B ) W1 ere the return under 8 22 (2) 
did not bear verification or the signature 
of tho assessee, there is no proper rclu-n and 
the Income tax Officer could impose best 
judgment asseesmeent under 8 23 (4) 56 

A 418=1034 A L J 47=1934 A 930 A 


rnrlltl defmlt in complying with notices 
under S 22 (4) or 8 23 (2) in 
Tolvrs tie same conscijupncrs un lor 8 23 

(4) of the Act as a total defanlt 33 1» 
1‘ * ^ Inhere tho Income- 

tax O/Tcer comes to the conclusion (hat tho 
•ffca«ec has been withholding book* of 
necount wlich are not produce 1 In accord 
nnco with a notice under 8 22 (4), ho is 

entitled to make an assessment to the best 
of lis judgment under 8 23 (4) Moro so 
when other doenments bare been withheld by 
tie ns*e«seo and there has been ddiberatc 
misrepresentation on his part to the Income 
tax \nthorltics 1936 L 750 Sfe aUo 

1033 Lah 551=49 I* L R 521 A retnm 

which deilberately failed to comply with the 
rule contained in 8 22 (2) that the retnm 
was (o be of tho total Income of the assessee 
is no return at all within tho meaning of 8 
22 (2) So where an asse^sco who bad four 
branches sent in a return which did not 
mention two of them and the omission was 
not corrected in spite of time granted for 
It, the Income-tax Officer is entitled to makt 
an assessment to the best of his judgment 
under b 23 (4) 1933 A L J 49=1033 A 
197 Asses'ee attending Income tax Office 
with Lis endeneo in obedience to notice 
issued under 8 23 (2)— Income tax Officer 
not accepting the endenco os conclusive does 
not bring that case under sub 8 (4) The 
nssessera were asked by the Income tax 
Officer by notice under 8 22 (4) to produce 
their books of account on the date fixed in 
tho notice They entered appearance but 
produced no account book* An adjourn 
meat was given to enable the parties to pro 
due© the evidence in their possession On 
the dal© fixed for hearing, on tho officer re- 
questing them to produce the evidence, the 
pnrties turned round saying that they had 
uo eiidence They did not make any affida 
Til in support of their statement, not did 
they try to convince the officer in any other 
way of the truth of their statement Setdl, 
tl at there was no compliance with all tho 
terms of the notice and that the assessment 
undiT that provision of law was valid 9 
F 172=1930 P 14 I^otice under 8 22 

(2) read with 8 34 to partner of firm Tho 
assessee stating that he was only the sleep 
ing partner of the firm and that be knew 
nothing of its income or profits, the Income 
tax Office can make assessment under 8 23 
(4) 1933 L 290 (1928 L 429, Foil ) The 

mere fact of the denial of the existence of 
the account book did not absolve the assessee 
if it IS found upon tho evidence that the 
books were really m existence, and that the 
assessment under S 23 (4) is consequently 
valid 6 P 877 Even when assessee denies 
tie existence of accounts or documents, tho 
Ineome tax Office can presume the existence 
of such accounts or documents 1930 ALT 
1=1930 A 49 (F B ) If an assessee 
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boolcs and does not produce them ho can be 
assessed in default nnder 8 23 (4), vhnt 
ever other cridenee ho might choose to put 
forward in support of hia return Other 
evidence, in tho ab«oneo of the books can 
hardly satisfy a reasonable man. But it 
was never intended by the Act that failure 
to produce books, prior to the filing of a 
return, should deprive the nasessee of hia 
right to have the return duty and properly 
inquired into A return, winch by 8 22 
(3), IS to be deemed to bo a return made in 
duo tune cannot be treated stillborn 
because of a previous failure to comply with 
a notice nnder 8 22 (4) 134 I C 1275 

=1931 C 729 (SB) Where the as«e*sce 
docs not produce any vouchers or any other 
material whicli may enable a detailed cheek 
of his account books, the value of the account 
books produced by the assesseo is, therefore, 
no higher than his mere word 1936 L 
856 Where the books of aecouut of the 
assesseo did not give a complete and correct 
version of the actual husiness and though 
the Income tax Officer accepted them to a 
certain extent, be added a certain sum to 
represent the amount of omissions Sftd, 
that, in mataiig an asses«ment, the Ineome- 
tax Officer should proceed on judicial prm 
ciples, but as in the case under considera 
tion there was evidence before him to show 
that books could not be relied upon hie 
inclusion of certain sum for omission was 
justifiable 1936 L 836 In a ea«e in 
which an a«sessee has duly filed a return of 
the “preious year” and has also on receipt 
of a notice under S 23 (2) produced evi 
dence in support of the return including 
some but not all of his account books, and 
the Income tax Officer is not satisfied with 
such evidence, he can at that stage issue 
a notice under 8 22 (4) calUng upon the 
assessee to produce his complete account 
books for the “previous year” and for three 
years prior tliereto, and on the 88568366*3 
failure to do so assess imri under S 23 (4) 

12 L 129=1931 L 87 (F B ) Per TeL 
Chand and Dalip StngTi JJ — “The legisla 
ture should take the earliest opportunity of 
reviewing the position and, if possible, of 
redrafting and re arranging the same This 
seems all the more necessary as the mteriro- 
tation which the Court has felt bound 
to put on these sections is bkely to work a 
great injustice in some eases ’ 12 L 

120 In making the “assessment to the beet 
of judgment*’ nnder S 23 (4), the Income 
tax Officer does not possess absolutely arbi 
trary authority to assess at any figure ho 
likes and ths Income-tax Officer though not 
bound "by strict judicial principles, should 
ho guided hy the rules of justice equity and 
good con«aencc 12 L 129 See also 7 B 

cro, 8B 203,1933 0 396 But see 9 B 
281 conirn The expression “to the best of 


his judgment’’ seems nothing more than “as 
licst as he can”. It is incorrect to say that 
Income tax Officer rnnst cieiei«e a "judicial 
discretion ’ in making the asse“*mCTt A 
judicial discretion prc«upposes that power 
las been confided to the tribunal to act or 
refrain from acting in n particular way In 
certain prove*! or aHmittcd eirccmstSDce*, 
whercsis under the section if the the asse«see 
has not cho«en to state an account, the office* 
•hill make an n«sc*snient and he has no dis 
eretion in the matter 0 R 281=1931 B 
191 (F B ) See also 132 I C 564, 159 
I C 606=1935 L 85S Though a Taimg 
Officer is not entitled to make a guess with 
out endenee still when the assosce does not 
give correct returns, tho Taxing Officer’s 
estimate holds good unless, tho a’sessee dis 
places It by adducing evidence 60 lA. 146= 
12 P 318=1933 P 0 108=64 il L J 612 
(PC) Where an a*sesseo failed to make a 
return of his ineome under 8 22 (2) of the 
Act and some tune later died an a'sessment 
on h>9 estate made by the Income tax Officer 
under 8 23 (4) “to the best of hu JoiJg 
ment” IS illegal Per Jieaumont, 
construing a taxing Act the Court is not 
justified in straining the language m order 
to hold a subject liable to tax If the legu 
lature intends to assess the estate of a de 
ceased person to tax charged on the dcceas 
od in his lifetime, the legislature most pro 
vide proper machinery and net 
tho Court to tTideaveur to extract the appto 
pnate machinery out of the very unsuitable 
language of tho Statute" 55 B 312=1931 
B 333=33 Bom L R 388, 6 P L T 555 
=19'’5 P C94 “The Income-tax Officer U 
empowered to call upon the a-'sessee (whether 
or not he has made a return) to produce 
Eucb documents and accounts as he may re 
quire within the period specified w 
notice requiring their prodootion Sub S 
(4) of S 22 prevents the Income tax Officer 
from calling upon an assesses to produce 
books of account going back for a p*riod 
of more than three years prior to the sc 
counting period There is, however, no such 
limitation upon the power to call for docu 
ments” 26 A L J 340=108 I C 234= 
1928 A 283 Once an assessment has beea 
made to the best of the Incomo-tax Officer « 
judgment on a net income under S 23 (4j 
of the Act it follows that all expenses mci 
dental to the business mnst be asumed to 
have been taken into considCT*ition in nrnv 
mg at the net income assessed Such an 
assessment is final, conclusive and not open 
to appeil 1932 L 396=136 I C 706 In 
respect of an assessee who has submitted a 
return of his income under S 22 (2), ® 
notice I'sued under S 22 (4) is valid so as 
to justify an assessment nnder S "3 (4) i® 
the event of non-compliance of the terms of 
the notice 31 L W 160=1930 M 327 (S 
B ) Mso 52 JI 194=56 M B J 341 
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NOTI8 

(F 11 ). AVl)<*r<* the IneometAi Oficor L*iaM 
n rolSpe lo a crrlftln firm tiTsdcr 8 S2 (4) 
ralhn;j npon them to proilnce the l>ook« of 
the particular I ranch and tho firm did not 
produce lie look* itatin;^ that they kept no 
lK>ok* lit that ) ranch but tlie Income tai 
Orpcr did not belierc the rlalement and 
dcci led for m«ons tialcd by him that the 
aMea»ee« had *uch books at that branch that 
they had falltsl to comply with the terms of 
the notice and ho farther made an Ba*c«« 
ment under S 23 (4), htid, that the Income 
tax Oflicer acted quite properly In making 
the a»«c««ment under 8 23 (4) 8 R 587=: 
1P31 R 63 \Vhcre the a««e(>«eo haa deli 
berately withheld tho palla rotor and the 
ledger, the Income-tax Oflicer is jattifie.! in 
refusing to allow the a«scw.»ee to produce 
lochcht roior which would be of no ratue as 
pridcnce and to pass order under 8 23 (4) 
10 L €91=1929 L 173 The failure to pro 
ducc books of account required by the 
autfao Itica by a notice under 8 34 entails 

the same con«equence as in the case of n 
failure to make a return under 8 22 and 

the Income tax Oflicer is entitled m such 
a case to make the assessment under 8 23 
( 4 ) . 34 0 N 1093 The Ineome-Ui 

Department should not aa a rule take a stand 
on a technical ground under S 23 (4) where 
there is substantial eompliaace with the 
requisition of notice under S 22 (4) 9 

P 172=1930 P 14 tThere the Income 
tax Officer called on the assessee to prodoee 
his account books and the assessee produced 
*«me books but not those of an earlier year 
and thereupon the officer made an assess 
ment nnder 8 23 (4) even though the books 
produced gare the necessary data, held, that 
the books of the earlier year were not really 
required within the meaning of 8 22 (4) 

and that the assessment should under the 
circums-tances be made under Cl (3) and 
not nnder Cl (4) of S 23 S3 A 451= 
1931 A 417 It is the doty of an assessee 
to keep and present his accounts to show 
the actual income made by him If he fails 
to do this he must put up with tb« estimate 
by the officers made with the best of his 
abibty, though it is true that the officer is 
not entitled to make a guess without en 
dence 9 P 240=1939 P 81 (F B ) 
Where the accounts or docoments or eridenee 
produced by the assessee do not furnish 
sufficient material for an assessment and in 
particular if they so far from revealing the 
income intentionally fabify the income, it 
is open to the Income-tax Officer to make 
an assessment under S 23 (4), for the asses 
see has failed to comply with all the terms 
of the notice The question whether there 
has been a compliance with the terms of 
the notice is not a question of law but a 
question of fact Further, whether the evi 
deuce before the Income-tax Offiser is soffi 
CC.M.~373 


eicnt to justify him in lojccllng the account* 
of tic asM*««(>e is jil«o a question of fact 
137 I C 732=1032 O 1C4 \\Tiero the books 
of aeeount of the n«sc*«cc arc not produceil 
and the A**i«tant Commissioner makes an 
a« vMinent to the best of his judgment If 
Ihi* eahmeement w bawd on materials from 
whieh he could reasonably conclnde, though 
onlv on a rough estimate that the income is 
of a certain specified amount, such an 
rnhanccmcot is legal But if on the other 
ban I the rahaacement is wholly arbitrary 
aad !i*M on no material, it would be illegal 
7 R 635 Although a eammary assessment 
WAS Ifgher than that of the previous year 
which was baaed on the returns submitted by 
the n««ea5ce, if it is based on icme evidence, 
It cannot be said it is arbitrary and so 
illegal 1032 P 166=149 I C 712 Bnt 
»fr also 9 n 2S1 An Income tax Officer 
of the principal place of business is not 
Imiind to accept the report of the Income-tax 
Oflicer of a place where assessee is carrying 
on a branch business, nor is he bound to 
refer the matter back to the latter officer 
for further enquiry Tho former can as 
sew tlie assessee according to bis judgment 
nnder 8 23 (4) 1930 A L J 1=1930 

49 (FB) Per llolerjt, J— “It is the ordi 
nary privilegi of a lubject that he shall not 
be taxed on his income without a proper 
investigation It is open to the asMSsee to 
prove what his income is before he is as 
eosnd on the income If it had been the 
intention of the legislatnre that the mere 
word of the Taxing Officer should he final, 
one «honId find a clear indication of that m 
the language of the etatute 1930 A 49 
(P B ) Where the Income tax Officer 
does not get proper material on which to find 
out the true incoino of an assessee it is in 
the interests of the State to guess the income 
of tl ” assessee The assesaee cannot com 
plain that he has been over taxed if owing 
to his own failure the officer is not able to 
do justice towards him But where the pro 
per materials are before the Officer, he 
el ould utilise them and make an assessment 
under 8 23 <3) which is liable to be re- 

evanitned in appeal When an assessment is 
made more or lees on matters which have 
been guessed out, there cannot be a proper 
appeal There would be no sense in substi 
tvting the Income-tax Officer's “guess" by 
the superior officer’s “guess” It u on this 
principle that an appeal is shut out in the 
case of “best judgment assessment” 63 A 
431=1931 A L J 345=1931 A 417 As 
sessee filing statement of income — Mamtain 
ability of appeal to income tax authorities— 
Fine for gross under statement of income 
See 1927 M 49=24 L W 771 Where a 
notice issued under Ss 22 (4) and 23 (2) 
of the Income-tax Act was not complied with 
and an assessment was made nnder 8 23 (4) 
that BO appeal lies from the order of 
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assessment 9 P 172=10 Pit L T 769= 
1930 P 14 An appeal u jhut out under 
8 30 not by way of pnmshment to the nv 
sessec, but u » shut out because there an* 
no materials which can be properh placed 
before an appellate Income tax Olhcer On 
reading, therefore, the two &s 22 nnd 23, 
it is abundantly clear that a right to mnko 
an asse^ment to the best of tho officer’s 
judgment cannot be made after an enquiri 
has been started so as to shut out an appeal 
simply because at anj time after the enquiry 
has been started, the assos'cc fails to pro 
dace an account ns nsked for 1930 A L J 
1=1930 A 49 (F B ) I3nt »re 12 L 12J 
(F B ) cited supra In the ca«o of an as 
sessment under 8 23 (4) the only question 
of law that could arise is whether there were 
any materials upon which the Income-tax 
OfliccT concerned could find that there was 
no sufficient can«t excusing the as«es«ec from 
complving anth the requiiemenls of law as 
prescribed by S 27 In cases of this kind 
the giTing of positire eiidcnce bj the depart 
meat about facts which are within the special 
knowledge of the opposite partj is almost 
out of question, and the materials which 
come within the description of circnmstan 
tial endenee or general probabilities which 
would justify a presumption under S 114 
of the Endenee Act, are materials upon 
which the Court can come to a finding jnst 
as p operly as it could upon posilire cn 
deuce 1911 OWN 7a7srl941 Oudh 44o 
S(e also 1 L B (1941) All 1=1941 A L 
J 12=1940 All 630 The jurisdirtion 
exerciiod by the High Court under the 
Income tax Act is a special jurisdiction anl 
13 consequently circuniscribc-d wathin the 
limits specified in the statute The power 
of revising, renewing or interfering jn anr 
other manner with an assessment made 
under S 23 (4) being nowhere conferred 
upon the High Court expressly or impliedly 
bj the Act no such power can be exercised 
mcrclj by virtue of the general inherent 
jurisdiction of the High Court, ££ any I L 
R (1938) Lah 477=40 P L B 308=1933 
Lah 545 

Stating Case to High Coukt — A point 
of law would invariably be involved in an er 
parte assessment which is not shown to have 
been made to the best of his judgment by the 
Income-tax Officer, so as to make it tbe sub 
ject of a refe ence to and decision the 
High Court under S 60 (2) or <3) 1934 N 
183 See also 1941 A L J 12=1 L B 
(1941) All 1=1940 All 530, AIR 1940 
O 362 When a person ivithout beinj, 
called upon under S -2 (2) to furnish a ro- 
tum of his income for the previous year, 
voluatanl files a return of such income lU 
the prescribed form and duly verified in the 
prescribed manner, the question whether tho 
letum voluntarily filed is a valid retnm or 


not >3 nn important question of law and it u 
nec «sarj to state tho case to the High 
Court 10 L 773=31 Pnnj L B 23=19.9 
L 246 (2) An n^’cssee who«e return is 
dis!»o!i«.ve<l nnd who m eammarilr taxed with 
rut Ittiiig gum notice under S 23 (2) can 
ipl h to tl c High Court to have a ca»e stated 
tin ler 8 fG (2), ns the question rai'ed chal 
lenges the verr foundation of the a«5e«3 
inent 20 C N 23=1925 C 173 If an 
dHpntes m his statement the antbo- 
riti of the Income tax Department to adopt 
a flit nate, then a question of law may arise 
for eonsi lerati ii of High Court as to whether 
111 tie absence of other reliable data as 
lo incomt of nn n«ee«ee from a certain 
sou CO nn Income tax Officer is justified m 
making nn n^s ««ment bi«e<l on a fonnula 
deluccd bv taking a certain percentage of 
I le gross tnrnoTer ns representing a faif 
margin of profit But if assc««ee admits that 
le las HOtbing to sar if some percentage U 
niopted to finl out imomo from a partienH^ 
source, it is not open to him to urge 
the question of the reasonableness of “O 
extent of the percentage adopted 1929 N 
243 Asses'eo called upon to attend 
pro luce evidence — (ssessment under S 13 

(proviso)— \ppeal rejected— Application to 
tommi'-siener to state n ca«e rejected— 
Application to High Court 6 PatLT Soo— 
19-0 P f94 kltheugh the Act does not 
specificallv prondo for ffranUnff arfjouni 
oient# to comply with the terms of the notice 
se Tcd on tbe a«»>.««ees under Ss 23 (4) 

23 (2) in practice adjournmenta are 6^^** 
rally allowed for sufficient cau^ on the 
principle of justice, equity and good con 
'cicnce If therefore for anv reason, a prayer 
for odjoumment has to be refused a definite 
or lor, citliei oral or written must be pa^s^ 
bv tie officer and communicated to tb” 
see or lus» agent when he is present, before 
proceeding with tbe dra«hc action of sum 
manly atsessing him under S "3 (4) FadiH'O 
on the part of the Income tax Offico^ ^ 
ob'mang the aforesaid elementary principle 
of judicial procedure does considerably 
detract from the technical legality of Ike 
sniun an asscissment order recorded by 
against the non appbeant [1930 H 31 
(S B ) Bel on ] 1934 N 183 (2) IVhen 
thiTe 13 ample evidence upon wluch 
Income tax Officer can find that there was 
no sufiTcient cause preventing the a««es9W 
from p odueing account books requisitioneu 
nnler S 2'’ (2) and it appears upon that 
ground ho had refused to cancel the assess 
went n ade under S 23 (4) and his order n 
upheld by the Assistant Commissioner o" 
appeal for the same reason, there is no ques 
tion of law arising nnder the circum&tanc^ 
for lilt purposes of S 60 (2) 9 R 21=193 
R 97 See also 1932 O 164 The question 
whether an assessment made by the Income- 
tax Officer under S 23 (4) is valid or not tf 
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rol n of liw tl nt Rri«r» or rm an«» 

rul of Rti crJrr of tl <• (.ommi* 

mnrr pi««r«l inJcr S 11 nti 1 rufh n question 
rntinoi tlrrrforo l-o nnlr lie* Rfonnl for an 
onlrr I T ll 0 Hich Court uii Irr R rr (1) 
rfqwinoj; tlx* Cotiitnl««inntr to it^to a «i««» 
IC It 21 >> It CO*!, 8 ]' 2ri3. ; » f*.*^ 

Overr 1 P n 28I=1P11 It 104 (J n ), 
nH A L .1 2N = 1P34 \ ','1 Itut 

m 1 c 7*3=1011 V 3or (r n ) inw 

inc tl‘'t tlo CommL’rlonpr tiny Ik* rrquirrel 
to rtafo a rise* rnl«iiig tho qorrtlon of law 
w) oil or or not tlip fartu mtal ti«l 1 1 ar«* •noh 
at to I nnj; tlo oaro will in tlio ami It of 
proT>*o to R 10 (1) 1\lic 0 a notioe wat 
duly rcrvrd on the ii*«o««po unlrr h (4) 
lul lo faiW to proJuet tOTiie of Iho no 
counti anl Hereupon tlio Ineottie taa Orteer 
made an a5*o««ni«it under S 23 (4) anl 
rubscqucntlr ho refuted to eaneel tho as«ea.t 
ment at the injtanee of the arte<sec boldine 
that there waa no eufficient cause for tin 
non prodnetion of the accounts and the same 
order was afTirme*! by the VtsHtant Coin 
inis«ioner on appeal Ilelt, that the quca 
tious repardine the rnhdity of tin notice 
and the p opnety of tbe assessment did not 
anso in the appeal and that there was 00 
room for a reference to bo male to tbe 
High Court S R 25=1V31 R 08 Isstssce 
producing endenee in eupiort of return — 
h.Tidence rejected by the Income-tax Officer 
and a*sc8imcnt oo estimate from personal 
inspection — Determination of assessable 

income if a question of Ian 3 I T C 48 
Appeal oa the ground that as«css(.e was not 
in British India— Dismissul of— Reference to 
High Court See 9 L 404=1928 L 804 
iBESii Nonet. — The issue of a fresh notice 
under S 34 does not do anny with a pre 
TIOUS assessment under S 23 (4) 1931 A 
L J 1109=1932 A 83 

APPtAL — An Assistant Commissioner 

should bear the nssesscc or his counsel and 
should then decide whether the case really 
fell under S 23 (4) He should not merely 
scrutinize the memorandum of appeal and 
the assetsment order of the Income tax 
Officer behind the back of the asscssee or bu 
counsel and dismiss the appeal on tbe ground 
that It u not allowable S4 A 496=1932 
A 390 See also 101 I C 321=1927 L 
5, 133 1A2 753=1931 P 306 (F B ) A 
periton who bas been assessed under S 23 
^4), IS not entitled to prefer an appeal to 
the Assistant Commissioner on the ground 
that be was not liable to be assessed under 
the Act Pro\iao to S 30 (1) is bar to 
ffuch an appeal [10 L 090 (F B ), Poll ] 
133 I C 753=1931 P 306 (F B ) 

Secs 23 (4) and 27 — Under S 23 (4), 
the fact of failure to comply with the notice 
under 8 22 (4) makes it compulsory on the 
ofScer to make an assessment, and under B 
87 unkss the officer is satisfied that the 


a««e*<»ee hsl not a reasomble opportunity to 
roinjly or was prcirnlcd br sufficient cause 
from complying willi lint notice, the ni«cts 
tneni must sfanl Tint be hid sufficient 
eanxo for not complring with nnolher notice 
U irrrlcinnt 41 C 'W N 710=J917 p c. 
m=(ipi7) 2 M L J 43 (P C ) 

Secs 23 (4), 30—34 and 35 Final as 
M^ svr\T t NPER 8 23 (4 )— can nx 
acoprstp— Powers or Comuissiover.— It is 
true lilt the Act nowhere imposes any limit 
of time within which an niM-Mmont under 
proTl«ioni of 21 and 29 is to be made 
an 1 ll it tl e sctvicc of the notice of domaad 
cm llierrfore be wide nt any time But 
It IS not true lint after a fiml assessment 
un l(T tbo«i sections las been made, tbe 
Income tax Officer can go on makiog fresh 
coni] utations and u«uiDg fre«h notices of 
•Vtnand to the en 1 of all time IVhcn once 
ft final assessment is nrrirM at, It cannot bo 
r«*o|>en(Ki ciccpt in the eirenmitanees detail 
cil in K 14 and S 35 of the Act and within 
tie time limited by those sections It 1$ 
quite impo»»ible to suppose that the Income 
tax Officer may in ercry kind of eircnm 
stance and after any lapse of time make 
fre«h as«ea*mest or issue fresh notices of 
demand, or that tlie Commissioner can direct 
him to do 80 The CommiieiODer’s powers 
under S 33 can only be exercised subject 
to the pronsiOLs of the Act, of which the 
prOTisioiis ID Bs 34 and 35 are la this res 
pect of the greatest importance IVhere 
tlercfore an asAessroent is made under 8 
23 (4) of a registered firm assessing it only 
to income fax, the aisoBmcnt is final la 
respect of income tax and super tax If on 
the discorery of a mistake the registration 
18 cancelled by the Commissioner under S 
33, tbo order assessing the firm to super tax 
more tlian one ear after final assessment 
under S 23 (4) is beyond the powers of 
Income-tax Officer 65 I A 236=1 L R 
(1938) Bom 487=42 OWN 873=1938 
OWN 621=1938 P C 175=(1938) 2 M 
L J 115 (PC) Where an assessment 
has been made not in form only but in fact, 
not ostensibly bat actually and in good 
faith under S 23 (4) of the Act and 
where the Assistant Commissioner, upon con 
sideration of the facts, has found that tbo 
assessment was properly so made, the pro 
mo to S 30 bars an appeal, and the order 
of the Assistant CommissiODer rejecting the 
appeal u not an order under S 31 inasmaeh 
as he has not “disposed of” the appeal 
Hence there can be no question of law 
referable to the High Court under sub S 
(2) or subS (3) of S 66 1940 AIL 530 

Secs 23 and 33 Profits rar'jkh BKTOBt 
TBAR OP ACCOUNT — ASSESSUENT — POWER OP 
INOOUE-TAz authorities — PBOCIDUSE.— The 
Ineome-tax authorities are not entitled xn 
law to include in the assessment in respect 
of a particular year of acvounts, profits, 
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^[Provided that the registration of a firm shall not be cancelled until four 
teen days have elapsed from the issue of a notice by the Income tax Officer to the 
firm intimating his intention to cancel its registration ] 

*[(5) Notwithstanding an> thing contained m the foregoing sub-sections, 
when the assessec is a firm and the total income of the firm has been assessed under 
sub-section (1), sub-section (3) or sub-section (4) as the ease ma) be, — 

(a) m the ease of a registered firm, the sum pajablc by the firm itself shall 
not be determined but the total income of each partner of the firm, including 
therein his share of its income, profits and gains of the prc\ lous ) ear, shall be assessed 
and the sum payable by him on the basis of such asscsement shall be determined 

Provided that if such share of any partner is a loss it shall be set off against 
his other income or carried forasard and set off m accordance with the protasions 
of section 24 

Provided further that when any of such partners is a person not resident m 
British India, his share of the income, profits and gams of the firm shall be assessed 
on the firm at the rates which would be applicable if it were assessed on him per 
sonally, and the sum so determined as payable shall be paid by the firm , and 

(A) in the ease of an unrcgistcr^ firm, the Income-tax Officer may instead 
of determining the sum payable by the firm itself proceed m the manner laid doi'H 
in clause (a) as applicable to a registered firm, if, in his opinion, the aggregate 
amount of the tax including super tax, if any, payable by the partners under such 
procedure would be greater than the aggregate amount wluch would be paya^ 
by the firm and the partners individually if the firm were assessed as an unregistered 
firm ] 

’[(6) WTienever the Income tax Officer makes a determination m accorf 
ance with the provisions of sub-section (5), he shall notify to the firm by an order 
m Aviiting the amount of the total income on which the determination has been 
based and the apportionment thereof between the several partners] 


Power to auetJ individual Ar « *1 

njemben of certain compani« A • • • J 

*[ (0 ] *[Where the Income tax Officer is satisfied tlial m respect of any 
previous year the profits and gams distributed as dividends by any company up to 
th® ®nd of the sixth month after its accounts for that previous year arc laid before 
the company m general meeting * # are less 

^an sixty per cent of the assessable income of the company of that previous year, 
[as reduced by the amount of income tax and super tax payable by the company 


LEG REF 

' Proviso added by S 3 of Act XXI of 1930 

* Sub-section added by S 35 of Act VII of 
«939 

* Sub s (6) of S 23 added by Act XXIII of 
«94« 

‘Inserted byS 4 of Act XXI of J930 

‘ Onginal sub-S (ti omitted by S a6 of Act 
VII of 1939 

•Ongnal sub-sect on (a) re numbered (i) 
and this portion substituted tiiJ 

’ The words increased by any income tax 
payable thereon were omitted by S 7 of Act 
XL of 1940) 

* Inserts by liiJ 


^OTES 

Cecret or otherwise, which had been earned 
before that year of account even in as 
BCBSing a finn under 8 2C (2) If they 
do they are not acting in accordance with, 
law The proper way to aaseaa such profits 
or income U to take action nndet B 34 
>rlth a view to coUfct tax on income which 


had escaped assessments 1942 I T B 6* 
=55 L W 87=(1942) 1 31 L J 158 ^ 
Sec 23 A (2) AssESSitiOT ckpeb — C ox 
DinoNs— E xpress nvniNo as to ctTEtnox 

TO ETADE TAIATIOV — iT ESSEXTIAL. — BefOI® 
an Income tax Officer can assess the shir^ 
holders of a Company under S 23 A (2) 
tho Income-tax Act on accumulated or und^ 
tribated profits of the Company, he has to h® 
satisfied (1) that the profits of the Comp^fr 
have been allowed to accumulate beyond th* 
existing and contingent needs of the 
pany or that a reasonable part of tho prefits, 
having regard to the said needs have 
been distributed to its members and (2^ 
that such accumulation or failure to 
tribute 13 for the purpose of preventing 
imposition of tax upon any of tho member* 
In respect of their shares in tho profits e® 
accumulated or not distributed Both thes* 
conditions which are questions of fact, most 
be eatisfied before the members of a com 
pany can be assessed to income-tax on th«u 
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in reject theTCof] he slnll, tiniest hr is s'ttitfird llial Iia\ ing rep.ird to losses incurred 
by the compin) in nrller ^T.in or to the smallness of the profit made, the pajment 
of a ditndend or a larger ditidend than tint decl.nred tsotild he unreasonable, make 
as-ith the preaious approtal of the Inspecting Assistant Commissioner an order in 
as-ritinp that the undistributed portion of the assessable income of the company of 
that prcaious ^car as computed for income-tax purposes *fand reduced by the 
amount of income-tax and super-tax patahic !>> the company in respect thereon 
shall l>c deemed to ha\T lieen distninited as disidends amongst the shareholders 
as at the date of the general meeting aforesaid, and thereupon the proportionate 
share thereof of each shareholder shall l>e included in the total income of such 
shareholder for the purpose of assessing his total income : 

Proslded that aslien the irseiaTs representing accumulations of past profits 
ashlch ha\c not been the subject of an order under this sub-section exceed the 
paid up capital of the company , togetber s\ itli an> loan capital sshich is the property 
of the shareholders, or the actual cost of the fixed assets of the company sshicheser 
of these is greater, this section shall appl> as if instead oftlic ssord 'sixty per cent.’ 
*• • • • the SNXirds * one hundred per cent *♦ • • • 

x\xrc substituted * 

Proxaded further that no order under this sub-section shall be made vhere 
the company has distnbuted not le«s than fifivfise per cent of the assessable income 
of the company ’fn* »^educed by the amount of income-tax and super-tax pajablc 
by the company in respect ihereof), unless the company, on receipt of a notice 
from the Income-tax Ofiicer tint he proposes to male such an order, fails to make 
wlhin three months of the receipt of such notice a further distribution of its profits 
and gains so that the total distnbution made is not less than sixty per cent of the 
assessable income of the compan> of the previous >ear concerned *fas reduced by 
the amount of income-tax and super-tax payable by the company m respect thereof}); 

^[Provided further that this $ul>section shall not apply to any company 
in sshich the public are substantially interested or to a subsidiary company of 
such a company if the s\hole of the share capital of such subsidiary company is 
held by the parent company or by the nominees thereof] 

Eeplanation — For the purpose of this sub-section. 

** * • • • • • 

*♦ a company shall be deemed to be a company in which the public are 
substantially interested if shares of the company (not being shares entitled to a fixed 
rate of dividend, whether with or without a further ri^ht to participate in profits] 
carrying not less than twenty-five per cent of the voting power have been allotted 
unconditionally to, or acquired unconditionally by, and are at the end of the 
previous year beneficially held by, the public (not including a company to which 
the provisions of this sub-section apply), and if any such shares have in the course 
of such previous year been the subject of dealings in any stock exchange in British 
India or are in fact freely transferable by the holders to other members of the 
public 

•••••••* 

’f (2) ] The *[Inspccting] Assistant Commissioner shall not gise his ap- 
proval to any order proposed to be passed by the Income-tax Officer under this 


LEG REF 

I These words inserted by Act XI of 1940 
» The words “ of the assessable income ” 
omitted by S 7 of Act XL of igio 

•Proviso substituted by S a6 of Act VII of 

1939 

* CL (a) omitted, ibiJ ’ 

* The brackets and letter “ (4) ” were omitted 
by tbid 

* Cls (e) and (</) omitted by S 26 of Act VII 
of 1939 

* Onginal sub-section {3) was re numbered (a) 


by titd 

* Ths word was inserted, by ibiJ 
NOTES 

shares in the aectimnlated or nadistribnted 
profits It IS not, however, necessary that 
there should be an express finding that the 
acenmalation was made for the purpose of 
evading taxation Soch a finding can be 
implied 1935 M 1005=69 IT L J. 577 
(FB ) 


/ 
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•J compam concrmcd an opportLnitv 


section until he has given the 
of being heard 

* 1 ( 3 )] ’ 0 }[* • . . . 

undisirfhiM*^H^*^^fif^^ proportionate share of anv member of a compam in dc 
under the nrnvi * v* companj has bem included in his total metre 

be rrrr^.r^ 1 f ‘[s^l^^tion (i)J the tax pm^ble in rrp^ thereof «hall 

« recoverable from the compnnv, ‘Jif « cannot be recovered from si-ch mtmber.] 
t * * *J 

a compam -[• • • •] 

form shoum ^ of demind diall be rened upon it in ih- preicrib-d 

Chapter Vl^ ° ^ ^ f assesvee in respect of such «um, for the pu'po^esof 

and Laim^orli l«cn paid in respect of anv undismbuled profits 

quenth d.smbmr?fn . =nd gams air ^b^e 

the comnanv «hal1 lir / proportionate share therein of rnv member cf 

the companv .hall be excluded m computing h.s total income of that vrar 

have received a ^ deemed under sub-<eaion (j) to 

paid to It shall be ^ ^rnount of the dividend thus deemed to have been 

application of that i ^ P^t of its lota! income for the purpose al«o of tbc 

application of Hat subjection to dtstnbuuons of profits b, thm cemprm ] 

24 (t) 'NTiere any assessce sustains a loss of profits or gams m anv vear 

Set olTof loss in corapuimcr of the heads mentioned in section 6, be shall 

agfregate income ® ^ entitled to have the amount of the loss set cffacainst 

that )ear "** income, profits or gams under anv other head in 

been ass^^'nl'i 'I'f •' unrecistered firm uhtch has not 

he manTer anobr 1 1 *? P™”'”-" !■'=“>' (») of stib .eaten ( 5 ) of .ecticn =3 

profit! and gam, of any of the pitners of dte to fnd t. ‘'“'“u' 
registered firm, any losl uhich tinnot be set off a™.m, 

soms of the firm sLll be apportioned bemetn Se narm i ,fr. 

alonr.ha„beent,tledtohartheamou n^j^ ~°r^^^^ 

parable bnt means and eignifes the person 
against irhom as.e.ement proeec'Jmgs tsre 
een .tarted and rriio has been asked to gir* 
a return of his total income dnnng tie pre- 
TiDLs revr under S 22 (2> IS2 I C 2"0= 
1939 Cai, 196 (g B ) AppheabihtT of «ec 
lion— Condition of eet -off— Company baring 
several bn^messea — l/os.es in some wh»cl> 
<^sed to exist— If can be eet off agus** 
or gams of others 68 M I» J 
3 9 (F B ) Where the af*!es«ee 
certain eommi.sion to his Banke for reahs 
Mg interest on Govemment securities on i*f 
behalf ftefd that sneh payment could n®* 
constitute •'lo«s” of profits or gams in 
sense the expression has been n.ed in S 24 
'» Pat 139=1929 P 419 Althonght the Ad 
nowhere m terms anthonzes the dedoetio® 
of bad debts of a business snei a deducP®® 
iv necessarily allowable But they must ^ 
Md debts leeurred in that particular year 
For the puipose of computing yearly profit* 
and gams, each year is a separate sei/<o*> 
taiii<^ period of time, in regard to whiei 


1 EG REF 

The Hords ‘ firm association or’ uere 
omitted by Act VII of 1939 

*Onginal lub-secuon {4) Mas re numbered 
X3) ibii 

* Sub-cl (1) Mas omitted b> tbid 

^ * Substituted for the MTSrd bracket, and figure 

*ub-$cciion (a) by tbtd 

‘Substituted for the words ‘ and may be 
recovered from luch member by lijrf 

* Original words were omitted b> ibid 

‘ The words firm or other assonation ’ 
omitted by tbid 

* The words firm or association were 
omitted by ibtd 

* Ongtnal sub-section (3) „ numbered 

(4) by ifria 

••Sub-secUon added by S 36 of Act \qi of 
'919 

Proviso added by S 27 of Act \ II of 1939 
^OTZS 

Sec. 24— Scope of section 55 M 818= 
02 JI X» J C3S (F B ) The word “a.ses 
•-0 has mot been used in 8 24 m the strict 
of a person by whom income tax i« 
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NOTES 

rfo'‘it« camccl or Io»«cs «n«taincJ l>rfofr it« 
rpTn7nmfm<‘nt nro irrclrrant It Dias 
follows <h*il R doM ^rliifh hil In fart boeotne 
a 1 n<l Irl I boforo thr fommpnermml of a 
pnrtiruliT rrir ronM not p oporlr Ik* df 
dnptrl in n«ccrfT«ninjr tlip profit* of lhat 
rear, l-mn*? tl e lor* bn 1 not l>wn *n*ta!n 
r,l in that mr S') I A 2'»0=1'>32 T C 
17S=<53 M L J SCI (P C ) N CO 

PenTTv-d Sfr alfo note* under R 10, Cl 
{2) («x)) Po lonp oa there ia rinr ray of 
hope left to reeover r debt hotrever dim It 
mar be, and to Ion;; as a dett is in the 
process of realization it cannot bo »al<l 
that it has become irrecoverable nnl hence 
bad irs I C 540=in‘t7 L 313 (F P ) 
Upon a dissolution of partnersl ip a part 
Tier’* si are of the losses for several preced 
me Tears cannot le necumnlatel anl thrown 
into tho Seale ceainst the income of another 
partner for a partienlar year Tfo princi 
pie of wntine off bad debts could jnstifv 
such n course whether in tie year followme 
tho dissolution or in some sul sc<)uent year 
in which lie partner’* insolvcnev has crjsta 
lized Tie ‘"bad debt' woull not if pood 
lave come in to iwell the taialle profits of 
tl e other partne s ITenee where the ns 
scsspo 19 made to bear an ct partner’s ®lar« 
of loss in another partner*! ip hu»ine*s bv 
reason of tho ei partners inabilitv to meet 
it anl the asseasee transfers such toss to 
bii own busino«s and treats it a« a bad debt, 
le I* not entitled to setoff such amount 
ajja nst tie income profits or gams as loss 
in hia business within the neantng of S 
24 It cannot be con«ide ed as a ba 1 debt 
made by tl e a<se«see in the cour«e of his 
buaness 1193^ 557 (SB) AfSrm 1 

03 I A 233=71 M L J 772 (P C ) A 
debt due from a limited company can be 
treated as irrecoverable and a bad debt for 
the purposes of income taa and as a busi 
ness loss under S “’4 of the Income tai Act 
even when tli» debtor company is not actual 
ly wound up or has not ceased to be a going 
concern The question is one of fact to be 
decided on the lelevant facts of the parti 
cular case 61 I A 318=58 B 579—67 M 
L J 213 (PC) Debt due from a joint 
stock company cannot be *aid to be a bad 
debt, so long as the company is carrying on 
business aS a goiag concern See 56 B 457= 
34 Bom L R 1235=1932 B 609 Whether 
a lebt IS a bad debt and if so at what point 
of time it became a bad debt are que^tons 
of fact to be decided in the event of d spnte 
by the appropriate tribunal and not by the 
Ipso d nt of any one else The assesses bas 
no option of declaring a debt as bad The 
n ere fact that a debt was incurred at a date 
beyond the period of limitation will not of 
itself make the debt a bad debt still less 
will it fix the date at which it became a bad 
debt A statute barred debt is not nceessan 


It bad, neither is a debt which is not itatnle 
larrci! nrccssonly good The age of the 
debt is no doubt n relevant matter to take 
into consideration In every case i* is a 
qneetion of fact to be determined after eon 
nienlion of oil rclcyant circumstances 59 
I A 290=1012 r C 178=64 M L J 861 
(PC) 5ee also 1941 I T R 635, 1933 S 
148 Purchase? of shares — Price exceeding 
face yaltio paid — Excess is no loss 1930 
A L J 26=1929 A 919 If a person 
rarnes on two or more distinct businesses 
tho profits or losses of all of them are to 
lx* added together and the aggregate so 
arrived nt represents his “profits or gams** 
tinder the head “business** If the net 
resott of tins calculation shows a loss, such 
loss mftT under 8 24 be set off agamst tho 
profits or gains derived by the assesseo 
from other heads of income m that year 11 
L 33=1929 L 550 Where a person carrica 
on two different trades he is entitled to set 
off for purposes of income tax the losses 
incurred by him in respect of one ngaiast 
the p ofit made by him m the other But for 
this principle to apply the condition prece- 
dent IS that both businesses should be alive 
during tho current year A dead business’s 
losses cannot be set off against a Imng 
b»<-ne«8*9 gams 168 I 0 649=1937 L 
338 (F B > See also 1936 L 896 3934 
M 5o7=67 M L J 236 (P B ) In the 
ease of a registered firm it is the firm and 
not the partner that is the Rssessee in res 
pect of the profits and gams of the business 
of the firm It IS only under 8 24 (2) that 
a partner is allowed to set off against the 
profit* which the partner is liable to pay 
income-tax a proportion of the loss incurred 
bv the firm He is not entitled to set off 
tie loss in the bus nc^s of the firm against 
the profits in other business earned on by 
him (47 M 660 Disappr ) 29 N L It 
75=1930 N 183 See also 1935 L 896 
Loss incurred in transaction which is not 
part of business is not deductible from pro 
fits 1936 L 872 See also 68 M L J 
379 (F B ) Firm of partners doing bnsi 
ness in shares — Stock of shares always valu 
ed at cost — Dissolution of firm at end of 
aecounting year — Shares allotted to part 
ners at market value prevailing on date of 
dissolution — Difference if can be claimed as 
loss 187 I C 722=1939 Cal 559 See 
a^so 1937 Lah 814 Actual losses incurred 
must be proved — "Mere showing figures of 
purchase and sale is not sufficient 117 
I C 217=19‘>9 N 153 Burden of prov 
ing losses is on assessee who alleges them 
— Opening balance must be shown. 1929 N 
153 The expression “Iocs of profits or gams” 
in S 24 (2) must mean loss on the year’s 
working BTien the general principles on 
which profits or gams of a business arc com 
poted are utilized to ascertain the resnlt of 
the year’s working and the calculation shows 
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that fh*Te has boon » l«jss that is n lo^s of 
profits or gams 2C N L H 75=1930 N 
383 S 24 "honld be read in as liberal a 
mnrner ns po«oiblo 'Where there is n bona 
fide loss a man ran alwars ?ct it off against 
his ineoDie profits or gams under the same 
head anl m cxeeptioiual ea«es srherp the loss 
is «o heary that it more than eoiinterbalanees 
the Tvhole of the profits under tl at heal of 
ineome in order that the a»«c*«ee mar obtnm 
his full relief JTfld that tlo nmonnt of 
rent of a eertain property whieh was oecu 
pied by a tenant who in spite of the efforts 
of the a«se««oe (landlord) persisted in 
malting default nnd which nmonnt the Land 
lord in a onhsequ^nt litigation had to forego 
in order to «ecnre the enction of the tenant 
is not liable to be tahen into aeeonnl ns tht 
ineome of the a*«cs»ee in arriving at the 
total sum on wl leh the as«e«Afflent is to be 
made 132 I C 1=32 P L R 418=1931 
L 656 Salt trade— Deposit of seenntiw 
for deferring payment — System of deferw^ 
payment aboli*bed— As^e^eo selling •eeuri 
ties and incurring lo«»— Right to set-off 
365 I 0 617=3**36 D 45*’ A*«e««ee having 
business in Bombav and Rangoon— Jk«$e«« 
ment in 1937 1^38— Loss in Rangoon bnsi 
ae«s— Claim to set-off — Rangoon ceasmg to 
be part of Bnti«h India after Slst March 
193" does not d*pnve asse««ee of right to 
set off— Pacts to be taken into aeconnt as in 
prenons year 1940 I T R 1 Assessee 
having three shops— One "topped in account 
ing year — Lo<ses in same made up of bad 
debts interest and miscellaneous items of 
expenses — ^Rigbt to «et-off asrainst profits of 
other "hops — Bad debts— When to be wiped 
ont 1941 I T R 635 

LAVD PCKCHASn) BT COPlRCENAKT IN PAR 
TmoN" — ^L and allopted to AssEssec — S ob 

BEQUEST SALE — ^LOSS CUTNOT BE CX-SlaiED AS 
SET-OFF — land was purchased m 1920 
by the coparcenary of which the a«ses8ee was 
a member, in partnership with a stranger to 
the coparcenary In 1924 in a partition 
between the coparceners this property was 
allotted to a<><»es"ee He sold it in The 

assessee claimed that he was entitled to 
deduct from his income the loss which he 
had "ustained » e the difference between the 
price at which the land was purchased m 
1920 and the price at which it was "Old m 
19‘’8 HfW that the purchase was an in 
vestment of capital in land and not a 
purchase made for the purpose of business m 
buying and selling land and when it came 
to the as"es«ee it formed part of his capitaL 
The assessee was not therefore entitled to 
claim the loss as set-off 1933 S 145=145 
I C "O” 

LOSB SUSTAIMa) OWING TO PARTVES's BE 
fault — ^D iBUPnoN OP — The mere absence 
in the Act of a provision for loss in respect 
et n time-barred debt is no gronnd for 


disallowing it, bnt wbether neh loss eonld 
be claimed in nny pirticular year or not u a 
question of fact depending upon the cireum 
•tance^ of each ca*e Where, tberefere an 
n8«c"«ec i» being taxed porsonallv, it u open 
to I im to «ay that on a Bcttlement of at 
eonnts of the eld partnership he treated the 
niroont doe 1 v n partner aS a loan made bv 
1 tm pcr«onillr to that partner and that tie 
Io«s which le consequently eustained on 
"croiii t of tl e failu e of such partner to paj 
1 ack loan is n lo«s which he is entitled to 
claim cndit for in n*«e«siEg the profit which 
le has made in respect of all kinds of Insi 
neM camel on bv him in the vear of a«‘e** 
nent This is p^rmi««ible to him under S 
“f (1932 r C 378 Rel on ) 1933 B 
14S=2" SLR 243 
See 24 and 26— See 3937 S 201 
WIcthcr 1 firm is repstcred or unregistered 
partnership does not obstruct or defeat tie 
right of a partner to an adjnstmcnl on 
acconnt of his "hare of lo«s in the fro 
wJ ether the ict-off bo ngainst other profils 
nnler the »ump head of income sntLa 
meaning of S 6 of Ih© Act or onder » 
different head ^ Jong as the eet-off is of 
the ehare of the loss made bv the i# 
lie Tear of account, the adjustment does not 
involve the taking of any general or other 
account between the partners, or indeed o»7 
examination of the accounts of the 
dual partners in the book" of the firm. W 
T \ 238=59 11 716=71 M L J '*2 (\ 

C ) 8 24 of the Income tax Act which 

enables an assc'see to set off the loss of 
profits under nnv bead mentioned m S 6 
against the profits received under any other 
head can only apply m a ca*e falling under 
S **6 (2) to the successor who is the only 
a'«essee Under S 26 it ip pereop* 
torv that where there has bc<?n succession to 
a business it is the successor, and not the 
prcdcce"3or who is to be assessed Whether 
by doing so one or the other is deprived of 
an adiantage which he would otherwa<e 
have enjoyed under S 24 is irrelevant o 
**4 does not apply bv any means to every 
as'c^wnent it only applies where there n 
a profit under one head and a loss under 
another 

Honia J — -S 24 assumes that the a**e«se8 
M 1 able to be as«e«sed under the paiticolsr 
li^d in respect of which he has suffered lo®* 

On transferring a business, the transfeirr 
ces«e3 to be an a«se"see who is liable to 
aoscssed under that head and S 24 in term* 
will not apply to him as regards the husi 
ness which is a«se"sed IDE (1940) Bom- 
287=188 I 0 "06=42 Bom L E 120^= 
1940 Bom 169 

Secs 24 and 66 (3). — Assesses claimiap 
that certain bad debt should not be included 
m assessment— Income tax Ofileer disallow 
iBg daim on ground that it had not bee® 
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S 24) Tnc IvDrAS Iscomttax Act (XI or 1922) 


’[(a) Wicrc in) ns<e<«ce sust*iins i loss of profits or gams in any year, 
being a prmous yrar not earlier than the prcMOus year for the a«scs ment for'thc 
yrar ending on the 31st day of March i9|o, under the head ‘ Profits and gains of 
business profession or \-oration,’ and the loss cannot be ssholly set off under sub* 
section (1) the portion not so set off shall be carried foiasard to the following year 
and set off against the profits and gams if any, of the asscsscc from tlie same business 
profession orsocation for that year , and if it cannot beuhollyso set olT the amount 
of loss not so set off shall be carried fonsardto thefollosMng year and so on , but 
no loss shall be so carried fonsartl for more than six years and a loss arising in the 
pre\ lous yrars for the assessment for the years ending on the 31st day of March 1940, 
the 31st day of March toti, the 31st day of March, 1942, the 31st day of Mar^, 
*913 '‘nd the 31st day of March, 1911, respectively, shall be carried foiasard only 
for one two, three, four and five years, respectively 
*fProv)ded that — 

(a) where depreciation allowance is, under clause {b) of the proviso to clause 
(n) of sulvscction (2) of section 10, also to be earned forward, effect shall first be 
giv cn to the prov isions of tins sul>-section] 

(b) nothing herein contained shall entitle any assc'see, being a registered 
firm, to have earned forvsard and set off any loss which has been apportioned 
bctSNCcn the partners under the proviso to sub-section (i), or entitled any asscsscc, 
being a partner in an unregistered firm which has not been assessed under the 
provasions of clause (b) of sub-scetton (5) of section 23 in the manner applicable to 
a registered firm to have carried forward and set off against his own income any 
loss sustained by the firm 

(c) where an unregistered firm 1$ assessed as a registered firm under 
clause (6) of sub-section (5) of section 23 during any year, its losses shall also be 
earned fonvard and set off under this section as if it were a registered firm 

*[ (rf) Where a change has occurred in the constitution of a firm, nothing 
in this section shall be deemed to entitle the firm to have set off much of the loss 
proportionate to the shire of a retired or deceased partner computed m accordance 
with the provisions of clause (6) of sub section (i) of section 16 as exceeds his share 
of profits if any, of the previous year m the firm or to entitle any partner to the 
benefit of any portion of the said loss which is not apportionable to him under the 
said cliusc (i) and where any person carrying on any business, profession or vocation 
has been succeeded m such capacity by another person otherwise than by inheri- 
tance nothing in this section shall ^ deemed to entitle any person other than the 
person incurring the loss to have it set off against his income profits or gams ] 

(s) W^le^ in the course of the assessment of the total income of any assessee. 

It IS established that a loss of profits or gams has taken placewhich he is entitled to 
have set off under the provisions of this section the Income tax Officer shall notify 
to the assessee by order in writing the amount of the loss as computed by him for 
the purposes of this section ] 


*[24A (i) ^Vhcn It appears to the Income tax Officer that any person may 

leave British India during the current financial year, or 
Assessment in CMC of depar shortly after Its cxpiry, and that he has no present 
* intention of returning the Income tax OHice> may 

proceed to assess him on his total income ‘[of the penod from the expiry of the 
last previous year of which the income has been assessed in his hands to the probable 
date of his departure from British India or where he has not been previously assessed 
on his total income of the period up to the probable date of his departure from 


of Act VII ofi939 

* Subst luted for the onginal sub-S (2) by 

S 27 ofAci VII of IQSU NOTES 

» Inserted by Act XXIII of 1941 iliaini ss irrecomable in prenotis year—. 

* Subs tuted by i 4 d Propnety — Issue of maadaions to eoaiinis 

♦Inserted by S ft of Act! X^ III of 1933 aioner to atate ease Jee 357 I C 178 

* Substituted for the ong nal words by S 28 ’ 


C C M —374 
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Tun Civil Coukt Manual (Imperial Acts) [S 24-B 


British India The assessment shall be made on the total income of each com- 
pleted previous year included m such period at the rate at %\hicli sucli income 
would have been charged Ind it been fully assessed, and as respects the period from 
the expiry of the last of such completed previous years to the probable date of 
departure the Income-tax OfTicer shill estimate the total income of sucli penon 
during such period and assess it at the rate in force for the financial )car in A\hich 
such assessment is made] 

Provided that notlnng herein contained shall authorise an Income-tax 
Officer to assess any income, profits or gams which ha\c escaped assessment *[or 
have been under assessed, or have been assessed at too low a rate, or ha\e been the 
subject of excessue relief under this Act but] in respect of which he is debarred from 
issuing a notice under section 34 

(2) For the purpose of making an assessment under sub-section (i) the 
Income tax Officer may serve a notice upon such person requiring him to furnish, 
within such time not being less than seven dajs as may be specified in the notice, 
a return in the same form and verified in the same manner as a return under sub 
section (2) of section 22, setting forth (along with such other particulars as may 
be provided for in the notice) his total income for each of the completed previous 
years *[comp'ised in the relevant period referred to in the first sentence of] sub- 
section (i) and his estimated total income for the period from the expiry of the l^t 
such completed previous year to the probable date of his departure , and the 
provisions of this Act shall, so far as may be, apply as if the notice were a notice 
issued under sub-section (q) of section 22 ] 


^[* 4 ® (i) 'Vhcre a person dies, his executor, administrator or other legal 

j representative shall be liable to pay out of the estate 

payable by deceased person to the extent to which the estate 

IS capable of meeting the charge the tax assessed as pay* 
able by such person, or any tax wluch would have been payable by him under this 

Act if he had not died 

(2) Where a person died before the publication of the notice referred to 
in sub section (t) of section 22 or before he is served with a notice under sub- 
section (2) of section 22 orsection 34, as the case may be, his executor, .administrator 
or other legal representative shall, on the serving of the notice under sub section (2) 
of section 22 or under section 34, as the case may be, comply therewith, and the 
Income tax Officer may proceed to assess the total income of the deceased person 
as if such executor, administrator or other legal representative were the assesscc] 


(3) Where a person died, without having furnished a return which he has 
been required to furnish under the provisions ♦ * of section 22, or 

having furnished a return which the Income-tax Officer has reason to believe to 
be incorrect or incomplete, the Income tax Officer may make an assessment of 
the total income of such person and deternune the tax payable by him on the 
basis of such ass'*ssment, and for this purpose may T, by the issue of the appropriate 
notice which would have had to be served upon the deceased person had he survived ] 
require from the executor, administrator or other legal representative of the deceased 
person any accounts, documents or other evidence which he might under the 
provisions of sections 22 and 23 have required from the deceased person ] 


* Substituted for the words or have been 
assessed at too low a rate by S 28 of Acl 
VIII of 1939 

* Substituted for the words comprised in 
the period first referred to in bviiirf 

* Inserted bv S 1 1 of Act X\ III of 1933 

* Susbtituled by S 29 of Act VII of 1939 
‘The words brackets and figure ‘of sub 

section (a) Omitted by thid 

* Inserted by ibid 


NOTES , , 

Sec 24 B — S 24 B of the Income tax Aei 
i» not Tetrospectire in operation 37 
L n 112=1935 B 167 In a case to vrbicn 
S ‘‘S B of the Income tax Act applies th« 
estate of a deceased person can be assess 
ed cither under sub S (2) or sub S (3) 0* 
S 24 B if that IS possible there is no oeca 
Sion to introduce the provisions of 8 3* 

of the Act 37 Bom L R 112=1935 B 167 
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S. 25] Titr Is*DiAN* Incomt-tax Act (XI or 1922). 


25 (1) \N'hrrc any buMnp«, profession or vocation *(on s%hich income-tax 

u.ns not ai any lime charpc<S tinder the provisions of 
A»vnm<m in caie ofoi^- ||,p Indt.an Income-tax Act, 1018I, is discontinued 
conunurd bu»inrn • i • i • 

in any year, an assessment may be made m that year 
on the basis of the income, profits or K^ins of the period bclsvccn the end of the 
presioiis year and tlie dile of stich discontinuance in addition to the assessment, 
if any, made on the basis of the income, profits or gains of the previous year. 

(2) Any person discontinuing any such business, profession or vocation shall 
give to tiic Income-tax Officer notice of such distontmiianrc nithin fifteen days 
thereof, and, sshcrc any person fails to give the notice required hy this sub-section’, 
the Income-tax Officer may direct that a sum shall he recovered from him by 
vvay of penalty not exceeding the amount of tax subsequently assessed on him in 
respect of any income, profits or gams of the iiusmcss, profession or vocation up to 
the date of its discontinuance. 


(3) Wlierc any husiness, piofess on or vocation on which [• • •] tax was at 
any time charged under the provisions of the Indian Infomc-tax, Act, 1918, is 
discontinued, *fthcn, unless there has been a succession by virtue of which the 
provisions of sul>-section (4) have licen rendered applicable] no tax shall be payable 
in respect of the income, profits and gams of the period between the end of the 
previous yrar and the date of such discontinuance, and the assessec may further 
claim that the income, profits and gams of the previous year shall be deemed to 
havT been the income, profits and gains of the said penod Ulicrc any such claim 
is made, an assessment shall he made on the basis of the income, profits and gains 
of the said period, and if an amount of tax has already been paid m respect of the 
income, profits and gains of the previous year exceeding the amount payable on the 
basis ofsucli assessment, a refund shall be given of ihc diflcrence. 

*[(4) ^'■’herc the person who was at the commencement of the Indian 
Income-tax (Amendment) Act, 1939, carrying on any business, profession or voca- 
tion on which tax was at any time charged under the provisions of the Indian 
Income-tax Act, 1918, is succeeded in such capaaty by another person, the change 
not being merely a change m the constitution of a partnenhlp, no tax shall be 
payable by the first mentioned person in respect of the income, profits and gains of 
the period between the end of the previous year and the date of such succession, 
and such person may further claim that the income, profits and gams of the pre- 
vious year shall be deemed to have been the income, profits and gains of the said 
period. \S’hcrc any such claim is made, an assessment shall be made on the 
basis of the income, profits and gains of the said penod, and, if an amount of tax 
has already been paid in respect of the income, profits and gams of the previous 
year exceeding the amount payable on the basis of such assessment, a refund shall 
be given of the difTcrcnce ; 


‘ Subsiituled for the word* and figures “com 
tneneed after the 3Ut day of March, 1922” by 
S 6 of Act XI of 1924 

* The words ‘‘which W'as In existence at ihe 
commencement of this Act and ” omitied by 
litJ 

•In-crtedlyS 30 of Act VII of 1919 

• Sub-Ss (4) and (5} inserted by titd 

NOTES. 

Sec 25 —Transfer of business from one 
person to another— Effect 27 Horn Ii.R. 
147=50 B 87=192G B. 129 

CL (3) • Applicafilitt and scope — 
ASSESSUEVT OV salaries IN TE.VR IV WHICH 
THEY ARB EARVED — S 25 (3) is intended to 
P'event a double assessment. It cannot be 
intended to apply to a case where tneome- 


tai IS as'es-ed on salaries in the year in 
which thej are earned If the section were 
to applv, it would lead to this very strange 
and unreasonable result that an assessee 
who ehooves to relinquish his appointment in 
tlie 11 th month of the year would escape 
piTiReiit of income tax on the salary ^rned 
by liiiB in these 11 months; whereas, if he 
continued for one month longer, aamittedly 
he would be assessable on his salary in the 
whole of the 12 months. 1935 M. 953=69 
M L J 611 (S.B ). The profits from a 
profession or vocation mentioned in 8. 25 
(3) mean the professional earnings which 
are taxable under S 11 (t>>. An assessee 
can only hare the benefit of S. 25 (3) if 
lie has been assessed for tax on profeasional 
earnings* 69 5I.L.J. 611 (8 B.)... 
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that sub-scctions (3) and (4) shall not appl} — 

(fl) to super tax except \shere the income, profits and gains of the buji 
ness, profession or \ocition ^\erc assessed to super-tax for the fint time cither for 
the vear bcignning on the tst da^ of April, 1920, or for the j-ear beginning on the 
1st daj of April, 1921 , 

(^) to a business, profc<sion or \ocation on sshich income tax uais at ac) 
time charged in the hands of a compan> under the Indian Income tax Act, 1886, 
or on uhich income tax vould ha\e been charged in the hands of a companj 
for the assessment )car ending on the 31st day of March, 1918, if the company 
having been in existence in that year had also been m existence in the year cndire 
on the 31st day of March, 1917 } 

(5) claim to the relief afforded under sub-section (3) or sub-section (4) 
shall be entertained unless it is made before the expiry of one \car from the date 
on which the business profession or \ocatton was discontinued or the succession tool 
place, as the case may bc-] 

*[ (6) 1 1\’hcre an assessment is to bc made under *[sub-«ection (i), stih* 
section {3), or sub-section (4)], the Income tax Officer ma% «cr\c on the person 
whose income, profits and gams arc to bc assessed, or, in the case of a firm, on any 
penon who was a member of such firm at the time of its discontinuance, or, in the 
^ company, on the principal officer thereof a notice containing all or any 
of the requirements which mat be included in a notice under sub-scction (i) of 
section aa, and the protasions of this Act shall, so far as mav bc, apply accordingly 
as if the notice w ere a notice issued under that sub-seclion 

(i) ysTiere, at the time of making an asse«<mcnt under section 23 

, , It IS claimed by or on behalf of ant mem^r of a Hindu 

huherto »ra«c«.d .s] ,.^d,^,d.d th=. a 
’ has taken place among the members of suen fain»)» 
the Income tax Officer shall make such inquiry thereinto as he may think fit, ano 
tf he IS satisfied • • •) that the joint family property has been 

partitioned among the various members or groups of members in definite portions 
’(• •] he shall record an order to that effect 

be passed if (1) the memhers of the 
hare reparated la statas from each othw 
and (”) there has been a partition of 
the joint family propertr For the 
po«es of the Income-tax Art members of 
undiTided Hindn family cannot enter into » 
partnership m respect of a portion of joi# 
property which they have partitioned amen? 
them«elves while retaining the statns o* 
ond Tided familv and keeping the rest of t^ 
property joint I L R (1938) All 63^ 
1938 A L, J 610=1938 AD 452 h 
**d A does not of necessity demand a p® 
t on by metes and bounds Bnt it contem 
plates that there should be firstly a 
hr the Income tax Commusioner that jB 


® Added by Act XXIII of 1941 

• Onmnal sub-S (4) rc numbered (6) b> 
S 80 of Act VII of IQ89 

* Substituted for the words brackets and 
ficrures sub-section (1) or sub-section (3) by 
thid 

* Inserted by S a of Act III of iqa8 

‘ Inserted by S 8 of Act XXII of 1080 

• The words that a separation of members 
of the family has taken place and omitted b> 
S 81 of Act VII of 1939 

1 The words before the end of the previous 
year omitted by S 3 of Act XXII of 1930 

^ . NOTES 

Sec 2 SA Scope akd APPLicJtBii-rPT — 
8 25 A of the Income tax Act contemplates 
an aetnal partihon by metes and 'bosnda of 
the joint family property 1934 L 94® 
Contra 8 25 A does not demand a parti 

tion by metes and bounds 31 N L B 
(8npp ) 233=162 I C 554=1936 N 1®1 
In the case of a partial division of a joint 
family property 8 25 A has no applies 

tion The partition contemplated by the 
section Is not necensnnly a partition Irf 
tneten and bounds 56 A 504=1934 A 217 
The language of the eection makes it clear 
that an order declaring separation shall onlr 


ITindn joint family as such ha* disrupt^ 
and secondly a finding that the joint f®® 7 
property has been divided among the 
membrra or groups of members in dcfiB* 
portions And it is not sufficient that » 
disruption of the Hindu family should 
proved There must also be whether W 
consent or otherwise a definite escerts® 
Blent of the shares of the different m?® 
bera composing the Hindo family 154 I 
191=1935 Jj 81 (8 B ) Under S -» a 
of the Income-tax Act the Income 
Officer has a discretion to conduct an ini® 



S. 25-AJ Tnr Indian* Incosic-tax Act (XI of 1922). ^89 

rro\idcd that no sucli order shall be recorded until notices of ic inquiry 
ha\T been serx cd on all the members of the family. 

(2) Where such an order has l>ecn passed, *[oruhcrcanypcrson has succeed- 
ed to a business, profession or vocation formerly carried on by a Hindu 
undisided family whose joint family property has been partitioned on or after the 
last day on which it carried on such business, profession or vocation,] the Income- 
tax OfTicer shall make an assessment of the total income received by or on behalf of 
the joint family as such, as if no *[• •] partition had taken place, and each 

member or group of memben shall, in addition to any income-tax for whicli he or 
it may be separately liable and notv\ilhstanding anything contained in sub-section 
(1) of section 14, be liable for a share of the taxon the income so assessed according 
to the portion of the joint family property allotted to him or it ; and the Income- 
tax OfTiccr shall make assessments accordingly on the various members and groups 
of members in accordance with the provisions of section 23 : 


LEG. REF. 

• Inserted by S 31 of Act Vll of 1939 

•The ssords "separation or” were omilicd 
bi thid. 

NOTES. 

in such manner as may seem to him, in his 
judgment, to be best in the circumstances of 
the partienlar ease and to hear such eri 
dence and such eridenee only, as he may m 
his discretion consider it nec€«aary to bear 
to enable hun to come to a deciaton on the 
question whetber a separation of the mem 
bers of the family Las taken place or not 
Hts decision is a decision on a question of 
pnre fact, and so long as Kis discretion i» 
not eaercued arbitrarily or fancifully, and 
there are before bun some materiab on 
which he can arrire at the conclusion at 
which he has arrired, his decision cannot be 
eanrassed before the High Court on an ap 
plication under 8 66, becansv no question 

of law can arise thereout. 177 I.C. 582= 
1938 Bang L R. 130=1938 Bang. 154. 
Before persons who hare been previously 
assessed as a Hindu undivided famil can 
claim to be separately assessed as mem 
bers of a contractual partnership they 
must establish th^t the joint famly 
has been dissolved. (57 Cal 1336, 
relied on.) 1938 Bang L.R 130=1938 
Rang 154. Where a business has permitted 
itself to be assessed once as a joint family 
business, under Cl. (3) of S. 25 A, it must 
be deemed to continue as a joint family 
business until an order under Cl (1) of S 
25 A has been made 1941 0 W.N. 1302= 
1942 Oudh 108 A mere recital of a 
prior division of property in a will, 
even though it be a registered one, is 
no evidence of division and cannot co^er 
title. And such a document cannot be 
deemed by itself to be evidence of a dump 
tion of a Hindu undivided family within 
the meaning of S 25 A. 1933 I, 815 
The dissolution or exutence of a joint 
Hindu family depends on the intention of 
the members thereof and is a question of 
fact. It u therefore open to the Income- 
tax 'officer to decide on the facts whether 
the intention to dissolve is present or 


absent 1933 L, 827. When persons elaim 
to constitute a partnership firm for the 
regulration of nhieh they make an applica- 
tion, the Income-tax Officer may call upon 
thorn to prove by evidence that they are 
nhat they claim to be before he proceeds 
further with the appheation and it is conse- 
quently open to him to find against declara- 
tions contained in a partnership deed and 
reiterated by the parties before him that a 
Hindu joint family still exists. 33 P.L.B. 
947=1933 L 575 Although the income 
earned in a certain year forms the material 
out of which the assessment is made, it ia 
the making of the assessment and the date • 
thereof that determines the appbcabiUty of 
the law and procedure governing such 
assessment. S 25-A therefore applies to a 
case where the section is passed before the 
commencement of the year in w^ch the 
assessment takes place, even though it may 
not have been passed when the income under 
assessment was earned 138 I C. 187=1933 
L 575 The Income tax Ofilcer is not ordi- 
narily bound by the correctness of any pre- 
vious orders passed by him, bnt when the 
Incomo-tax Officer has passed an order under 
8 25 A (1) clearly finding after an enquiry 
that there has been a separation among the 
members of a Hindu joint family, he is pre- 
cluded by sub S (3) of S. 25 A from making 
any fresh enquiry into the question of sepa- 
ration or jointness The power to go behind 
the prior order 13 expressly withdrawn by 
subS (3) of 8. 85 A. 31 N.L R. (Supp.) 
233=1936 N 121 But see oUo 1936 L. 
836. Question of partition — Wrong decision 
by Income tax Ofilcer can be corrected in 
suteequent year 1936 L. 836. Merely 

because the Income-tax Officer accepts the 
allegation of the assessee that there has 
been a partition m a certain year, he ia not 
debarred from considenng the truth about 
fact of partition in the next year. The fact 
that assessee’s allegation has been accepted 
in the previous year may possibly alter the 
burden of proof. 1933 B. 815. Hindu 
jmnt family — Assessment of head of family 
— ^Plea of partition not raised before 
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Provided tint all the ‘[members and groups of members whose joint famil> 
property has been partitioned] shall be liable loinily and severally for the tax 
assessed on the total income received by or on belnlf of the joint family as such ] 


• SubjtUutfd for ihc \sord< ' separatrd mem 
bers and groups of memlers by Ael VII of 
‘939 

NOTES 

tax Officer cannot be allow c<l to be 
for the first time in appeal before the 
Assistant Commissioner 131 I C C39— 
1931 L 601 Hindu joint family constitut 
ing Itself into company with specific shans 
to members including mother — Effect — Mem 
bers of such company owning foreign bust 
ness and banug persona) khatas — Loan to 
company standing in name of mother — 
Equalization of credit amounts m personal 
khatas, accumulation of interest by mother 
and remittance of cash and goods by foreign 
busineosea to company and vice terjo — Infc*- 
renco of joint status not justified 1937 
Lah 897 

Secs 25 A and 26 Applicabiuty— S 

25 A corers a case of joint Hindu family in 
which there has been a disruption and eon 
aequciit partition but so continuance of the 
business either by the members of the joint 
Hindu family on contractual basis or by some 
of them alone or jointly with others or cvesi 
by strangeis yvhere the business has been 
discontinued S 25 A will apply but where 
it 18 continued S 26 will opply In eases 
under S 26 the shares of partners ere not 
to be included ui the assessment on the 
family 167 I C 936=1937 L 172 (S 
B ) IVhere on the breaking of a joint 
family, the separated members immediately 
form themselves into a firm, S 26 will come 
into operation, and the assessment on tbe 
firm should be made under that section and 
not under S 25 A of tbe Act 1935 L 681 

Scope and APPUCADiLiTy— H indu un 

DIVIDED FAMILY — Ir CAN BE SUCCEEDED BY 
LIMITED COMPANY — So far 35 thc schcmc 
of the Income tax Act goes each sec 
tion deals only with the matters specified 
therein and goes no further, and each sec 
tion completely covers the matter with which 
it deals 8 25 A applies only to those 

cases where the question involved is one of 
^ure and simple disruption of a Hindu un 
divided family unattended by conversion, or 
transformation into a new entity In the 
same manner, B 26 is intended to meet 
completely those cases which are specified m 
Bub Ss (1) a®d (2) thereof respectively, *® 
whatever way the situation envisaged there 
may arise If, therefore m the place of a 
Tlindu undivided family, which is a person, 
a new firm is constituted or a new company 
brought into existence which again is a 
person it cannOt be urged that the pton 
•Ions of sub 8 (1) Of 8“bS (2), as the 

CMC may *te not attracted, simply 


Iieeauve there oxHts n section which express 
Iv dials with the disruption of a HindB 
inidiriiled funiily A Hindu undmleJ 
family nnd n firm or a limited company arc 
miitualU exelnsive nnd cannot coexist Ac 
eordingly without dieruptlon the conversion 
of a Hindu undivided familv into a firm or 
n company in its entirety is unconceivable 
nnd so long n'r it remains undivided, the 
quiwtiin of succession to it as a whole by 
another entiti dors not nri«c But as it i* 
possilde Hiller the ineomo-fax law that a 
person eondiicting several I)u«inesse9 may b^ 
sueeeedeil in a particular business which i* 
divisible from tic other busmes«ev of his a 
Hinda undivided a' n person can m ‘be 
matter of such business he succeeded br * 
companv to that i-xtent The nssesuncnt 
on the successor is to be male under S 2^ 
(2) of the Act as if he lad been carrying 
on the 1 usmess, profe««ion or vocation 
throughout 11 e previous tear nnd ai if 
had reenvel the whole of the profits for 
vear 18 Lah 325=39 P L P 931=1937 
Lah 830 

Secs 25 A and 26 A Joint Ilivfii: 
FAMiLT — N ot “nsii” — Th« very deflmboB 
of a “firm” involves the idea of contractual / 
relationship between several persons and 
when the finding of fact of the Income tax 
Officer IS that there is no contractnaJ rel^ 
(lonship between toese peraons but the reh 
tionship between them is that of JOJ®* 
Hindu family relationship based on statu* 
and not on contract there is no firm n exis- 
tence which he could possibly register under 
the provisions of S 26 A 1933 L 827 
Under 8 25 A the Income-tax Officer docs 

not inquire into a question of separation or 
(bsruphon of the family, notional or other 
wise, he has to inquire into the question of 
whether the joint family property has m 
fact been divided Where an appbcatio” 

under S 26 A for registration of a joint 
Hindu family as a firm was filed, and the 
nssessees nowhere suggested that joict 

family existed alongside tbe new partnership, 
and there was no evidence that the fami '' 
was divided Held, the Income tax, Officer 
was right in coming to the conclusion that 
the partnership transaction was not 
genuine one 164 I C 799=1936 P 476 
Secs 25 A and 66 (3) —The question* 
whether S 25 A requires actual partition of 
the family property bv metes and bounds ns 
a condition precedent to the ra^ognition of 
partition under S 25 A, and whether a finl 
mg of the Income tax Officer is supported bv 
any evidence, are questions of law 1933 L 
952 

Secs 25 A 26 and 26 A — i’ce 18 L 325 
Right of assessee to adjudication of 
QWESTION AS TO WHETKEit NEW HUM HAS BEEJf 
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M (3) "Hrrr such nn ortlcr Ini not been passed in respect of a Hindu 
lamil) huherio nssessetl as undiNided, such famtl> slnll he deemed, for the numoscs 
of this Act, lo continue to Ik* a Hindu undistdcd family] 


*[a6 (t) \\1iere, it tlic lime of makini' an assessment under section 23, it 

Chatier in <tin«tiiiition of a IS found tint a clnnj»e Ins occurred in the constitution 
«f a firm or tint a firm his been neulj constituted 
*llhc assessment slnll l>c nndc on the firm as constituted] at the lime of m.ikinc 
the assessment ® 


LFG KI r 

' Added l)s S 3 < t \tl WII of 1030 
*Sut«lituifd In S i if \rl III <f igjB 
* Subitiluied fir llie (nciiiil s\< rds b) S 3i 
of Act \ M of 1539 


NOTI S 

CONSTlTUTm — The a«‘cssec is rnlitled lo an 
adjudication of the question sshelher a ness 
firm has been constituted «o as to attract 
the operation of S 26 -jid he could not be 
depns-cd of this legal right, merelj on the 
ground thit an adjudication on this qusstion 
would tend to affect the decision of the 
Income tax Officer under S 26 \ aciin't 
sshich no appeal 1 $ competent S 23 \ no 
doubt deals within assessment ifter jartitiun 
of an unduided famit>i but it does not ex 
elude the possibiltj of the members so sejia 
rated to constitute themsehes into a firm so 
as to bring their case within the ambit of 
S 26 1935 L 27a=lS6 I C 833. 18 L 

325 The assessees who were a joint Hindu 
family consisting of a father and liis seven 
sons and who were hitherto assessed as an 
undivided familji separated during the )ear 
of account, and shortly thereafter the father 
and his seven sons formed themselves into a 
firm and applied to the Income tax Officer to 
register the firm under S 26-A of the In 
come tax Act, and to make the assessment 
under S 26 (2) Held, (1) that there had 
been no succession within the meaning of 
S 26 (2) of the Act, and the Income lax 
Officer was therefore not bound to register 
the firm under S 26-A and to assess und^r 
S 26 (2) , (2) that the Income tax Officer 
was bound to make the assessment under 
S 23 A (2) of the total income received bj 
the joint family as such and to hold each 
member liable for his proportionate share of 
the tax so assessed 40 Bom L R 452=1938 
Bom 350 

Sec 26 ( 1 ) and (2) — Derbyshire, C J — 
S 26 (1) contemplates a business which 
continues in existence both during the period 
of the predecessor and during the period of 
the successor When there is no such bust 
ness in existence continuousI> during the 
life of the predecessor and of the successor, 
S 26 (1) can hive no application The pro 
vision m S 26 (2) as regards succession in 
business is designed merely wiili a view to 
preserve, in a proper case where there i» 
a succession, a measure upon whicli the sue 
ccssor may be assessed in the first j ear of 
his proprietorship of the business, and that 
is at the root of the ncnessity for there be 


mg a real continuif> of the business The 
object being to measure the income of the 
Miccc«sof b> the past historj of tl e business. 
It IS cs<ciilia1 that there should be a veo 
close id-ntitj between the business m the 
former proprictirship and the business in the 
present proprietorship There can be no 
succession under S 26 (2) to a part onlj of 
the business 41 C W X 132=1 L R 
(1937) 2 Cal 7 The words "chanse in the 
(onshtuiiDn of a firm" me in a change in its 
partners or personal but not a change 
in the proportion in which the partners divid- 
ed the profits 177 I C 192=1938 Cal 562 
It IS open lo any per«on to reduce the inci 
d^nce of his income tax m any legitimate wa), 
and the mere fact that i reconstitution of 
the firm has reduced the incidence of the 
lax 1 $ bj Itself no evidence that the re- 
constitution IS not real At the time of the 
reconstitution of a firm the new capital was 

>1 introduced. Nor was there the valuation 
of assets After registration hid been refus- 
ed the firm reverted to its old constitution 
Held, that there were not sufficient grounds 
for Supposing that the reconstitution was a 
bogus arrangement 178 I C 464=40 P L 
R 639=1938 Lah 194 

Costello, J — There cannot, generally speak- 
ing, be a succession to a pirt of a business, 
but that does not imply that if what is sue 
ceeded to is not the same extent of trade 
or even does not include a particular line 
or set of customers, it necessarily follows 
thit there cannot be a succession to the trade 
or business The word “succession" does 
cover an} case of transfer b> one trader to 
another of the right to that benefit which 
arises from connection and reputation If 
ihe business is one business throughout, even 
though m one >ear it operates it more places 
than one, whereas m the succeeding jear it 
operates only in one of those places, the mat 
ter certainly falls vvithm the purview of S 26 
(I), even if it cannot be said that there is i 
succession A mere change in the composi- 
tion or constitution of the firm is within the 
contemplation of S 26 (1) 41 C W N 

Paiukrtdffe J — Under S 26 (2). it is not 
necessary to determine to whom the good 
will, the marks and the firm name Iigallj 
belong The important thing is that new firm 
does in fict use them in their business, and 
cadi one is a factor, to be taken into ac- 
count m deading whether that business was 
ore, in respect of which the new firm should 
be regarded as the successor of the old Thg 
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^[Provided that the jncomc, profits and gams of the prcMOUs >car shall 
for the purpose of inclusion in the total incomes of the partners, be apportioned 
between the partners who in such previous year were entitled to receive the same 

Provided further that when the tax assessed upon a partner cannot be 
recovered from him it shall be recovered from the firm as constituted at the tunc 
of making the assessment ] 

*[(2) Where a person carrying on any business, profession or vocation has 
been succeeded in such capacity by another person, such person and such other 
person shall, subject to the provisions of sub-section (4) of section 25, each be 
assessed in respect of his actual share, if any, of the income, profits and gams of the 
previous year 


LEG REF 

' Add’d by S 32 o Aci Vil of 1939 
* Substituted oy ibid 

NOTES 

successor to a business profession or voca 
tion IS under a statutory liability imposed by 
S 26 (2) m respect of the profits earned m 
the previous year by the person he succeeds 
The fact that the business was earned on in 
two places m the previous year and in one of 
those places only in the succeeding year 
does not of itself make the business carried 
on during the second season a difTerent 
business from that carried on in the first 
season The question depends ultimately on 
the identity of the business carried on b> the 
assessee with the business to which he is said 
to have succeeded, and the admissions ind 
conduct of the assessee with regard to the 
business are of the greatest assistance m ar 
riving at a decision on the point The fact 
that no tangible assets have passed 

from the old firm to the new appears 
to be matter of very little importance 
S 26 (1) has only application when 

a change occurs in the constitution of 
a firm or a firm is newly constitut 
ed during the currency of a partnership the 
sub section has no application where the new 
or succeeding firm comes into existence after 
the term of the former partnership has come 
to an end owing to effluxion of time 41 C 
W N 132=1 L R (1937) 2 Cal 7 

Per Mukherjea J — The process of assess 
ment begins with the service of notice under 
S 22 (2)i and it continues until some order 
of assessment is made If therefore after 
aforesaid notice has been received by the 
assessee and before filing a return he dies, 
and IS succeeded by a person it would be com 
petent to the Income tax Officer to find, if the 
evidence justified the finding that the person 
on whom notice was served had earned on a 
business and was succeeded in that capacity 
by another person 182 I C 270=1939 Cal 
196 (SB) The object of S 26 (2) 
IS to assess the successor on the profits of the 
busin'‘ss which he is deemed constructively 
to carry on during the previous year The 
language of the section itself shows that the 
assessment is based on the assumption that 
the successor received the entire profits of 
previous year S 26 (2) has therefore no 


application, when there is loss in the year of 
accounting m the business in respect to vsnich 
succession has taken place, and there are no 
profits for which the successor could w 
ed 182 I C 270=1939 Cal 196 (F B ) 
see also 4S C W N 681 . 

Sec 26 (2) Meakinc of Tesms— Bt.sr 
NESS — Business m S 26 (2) is not bosi 
ness in the abstract, but business in concrete 
138 I C 673=1932 8 189 The words anj 
business m S 26 do not mean eaw 
every business carried on by tbs forms' 
owner of a business \Vhere a compan) 
owning several businesses transfers one Dusi 
ress to another company, the latter 
is successor to the former and is 
m respect of that business 55 Jf 833=193 
M 4M=63 ml; 15 (S B ) The expres 
sion "where at the time of making jn assess 
ment under S 23" merely means 
lime comes to make an assessment I-.*' . ’ 
=1933 P 123 The plain meaning of tW 
v\ords "succeeded in such capaaty by anotnw 
person" is that if there is a business proiw 
Sion or occupation which was formerly ca 
ned on by a person and that property w 
now been taken directly by another 
who continues the business the transferen 
of ownership whether it be by 
law or inter vivos is a succession 
real test of whether there has been a su 
cession or not is to be decided by an 
nation of the business \Vhere a bus ne 
was continued after a change of oivne«n’P> 
held that there was a succession to ,^0,1 
ness 12 P 5=14 Pat L T I71=^g^ 
P 123 See also 138 I C 673=1932 § IS^ 
168 I C 209=1937 Rang 102 (S B 1 
Money lending business by joint fami } 
Partition — Business recommended 
of the members — No succession 11 N 
=148 I C 594=1934 R 13 (S B ) 
requisites of succession under S 4:0 t/ 
of the Income lax Act are (1) there m 
be a business in existence prior *0^® ,v, 
of an assessment being made , and (2) , 

date of the making of the assessment it m 
be carried on by a person different to 
person who earned it on prior to B*®. , 
of the assessment, that is to say, the w 
ness must be the same but the person carry ^ 
It on must be different What the secuon 
requires is that it should be the same o 
ness and not business of the same nature. 
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NOTES 

Where certain persons ha\c for »c\eral >cars 
po»scs»cd the monopol) of suppIjinR labour 
to the Port Trust, not jointlj, but under 
diflermt contracts, nnd finding that tleir 
monopo!> is about to come to an end owing 
to tile adoption by the Port Trust of the 
polic> of imiting tender, an I in order to 
<ccurc continuity for their business tlcy 
enter into a partnership and put m their 
tender for the contract, and being successful 
find themselves in a position to continue the 
business without a break, it is not correct to 
s.iy that to continue to supply lal>our to the 
Port Trust as before, or that what they do 
after that date is the same business Tlic 
prior business of the partners mu«t b- 
deemed to come to an end on theKonstilution 
of the partnership and thereafter a new ird 
separate partnership is started to carry on a 
business of the same nature Tliere is con 
sequently no “succession" within the mean 
mg of S 26 (2) 1937 hf 3l6=(i9J7) 1 

M L J 619 (F n ) See also 32 S L R 
203=1938 Sind 33 Transfer of agency by 
one agent to another) See alto 1939 Sind 
318, 1941 Rang L R 4S=1940 Rang 2S1 
The word "assessment is not confined to the 
definite act of making an order of assess 
ment ^Vhere a notice has been given under 
S 23 (2) to a person to furnish within the 
time specified a return in the prescribed form 
the process of assessment has begun and 
continues until some order of assessment is 
made The words at the time of making the 
assessment in S 26 (2) therefore mean m 
the course of the process of assessment 
\'^erc at the date of his death a person 
carrying on business has been served with a 
notice under S 22 (2) and the time for 
furnishing the return had not expired and 
no return had been made a person who 
succeeds to that business is taxable under 
S 26 (2) 61 I A 312=13 P 607 

=67 "M L J 422 (P C ) S 26 (2) 
operates not merely to fix the liability to 
pay tax but governs also the process of com 
putation of the tax Assessment in the 
Act IS used in two senses the process ol 
determining the amount of profit or loss 
and the process of levying tax but if there 
IS nothing repugnant in the context the word 
refers to the former Quaere — Whether 
S 26 (2) applies to a foreign business 
1 L R (1939) Mad 269=49 L W 399= 
1939 Mad 376=(1939) 1 M L J 482 (F 
B ) See also 1939 Cal 196 The 
Income tax Act has to be construed 
as a whole and the definition in the 
assessment under S 26 (2) based on the 
profits of a predecessor m business, refer to 
such predecessor I L R (1938) Bom 

374=40 Bom L R 343=1938 Bom 241 (S 
B ) , 1940 I T R 7 S 26 of the Act is 
applicable m the case of foreign firms whose 
profits are brought into British India and are 
taxable under S 4 (2) of the Act 1929 M 
769=57 M L J 300 (F B ) Successor is 
not bound to pay m respect of the predeccs- 
C CM -375 


sor any tax which tlic predecessor would not 
have been liable to pay 47 A 715=88 I C 
^ Succession" m S 26 (2) There can be 
• sticcession" to a person without there being 
succession to that persons business Sue 
cession to a person is not the same thing as 
succession to that persons bus ness A 
person may be succeeded by another 
in a business m the <cnsc that it is 
the same sort of business ahliougli not 
the same business 133 1 C 673=1932 
S 189 The rci! test to determine vvhe 
thcr there is “succession to business" within 
the menntng of S 26 (2) of the Act, is the 
identity of the two businesses and the time 
intervening between the closing down of 
the old business and the opening of the new 
one in Its place The delay is a question of 
degree tnd m some cases the delay may mean 
a orxscr of profit making operations and never 
any real cessation of the business at all 
But wliere that time intervening between 
the two businesses is so great that ‘succes 
Sion to old busmess" cannot be inferred 
there is no 'succession to business' within 
the mcinmg of S 26 (2) of the Act 1937 
Rang L R 26=1937 R 102 (SB) 
Succession —Meaning of— Transfer of 

agency business in motor cars from one firm 
to atother — Transferee — Assessment as sue 
cessor — If justified — Prinaples 1939 Smd 

318 In order that a person should be held 
to have "succeeded” within the meaning of 
S 26 (2), It 1$ necessary that the person suc- 
ceeding should have succeeded his prede- 
cessor in carrying on the business as a whole 
1940 I T R 531=1940 Rang 281 (SB) 
Accumulated un.ibserbed depreaation allow 
ance of owner of business— If available to sue 
ee$«or See 4a C W N 6S1 Successor m 
business — Assessment of — Computation of 
profits — Right to depreciation of previous 
years See 1939 I T R 374 Where any 
change occurs m the constitution of a firm, 
for example, where x registered firm sue 
cecds to the business of an undivided Hindu 
family as m this case, the assessment should 
be made on the firm as constituted at the 
time of makmg the assessment, that is, on 
the registered firm m this ctse 49 A 611 
=2o A L J 366 On this section, see also 
32 C W N 287=54 il L J 1 (P C ) The 
legal effect of the disruption of a family is 
to be determined according to the facts of 
each case The business of a family can 
continue in spite of its disruption The 
question really is whether the business w is 
discontmued or not in consequence of the 
breaking up of the family 117 I C 228 
=1929 L ^1 (2) An assessed firm had a 
branch or agency operatmg at Ipoh in Fede 
rated Malay Stales There had beee an older 
firm there but this was wound up and the 
assets m the shape of outstandings divided 
between the partners Part of these assets 
fell to the sharq of the partners m the as- 
sessed firm and were shown as credit m its 
general balance During the year for which 
the firm was assessed, Ipoh branch remitted 
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of *' ^'®”'"' oarron" on an% business, profession or location 

' °\l'H^.n”sueh Canaan b\ anolher person, such person and such or 
been SrorLsions of sub-see.ion (4) of seel, on =5. 

of to aetua’^i share, if am, of the income, profits and gams of 

prc\nous ) car 


leg ref 

» Add'd b% S S'* o 

* SebsUtuted oy i5« 


KOTES 

„__wr to a business, profession, or iM 
UiSTs under a statuton m 

S 26 (2) m respect of Ihe proSts “™“, 

The preooas j-ear by the person be s^ ds 
The fact that the botioe<s aas eamrf on m 
too places m the ptenous “L'" ” 
those places only in the succeeding > 
does not of lUelt make the tomMS ca^ 
m during the second season a differrat 
biisuiessfroin that earned on 
season The gnesuon depends ulntmlely on 
«he idesuh o{ the business earned w or the 
SsiSS aith tbe bnsmess to ah, eh be is said 

S?a«"nceerfed s»d the admisnom imd 
Snduet of the assessee with teprJ to ^e 
ba«icess are o! the greatest 

t?^?.r°ai^.'t.'”“’to.“d 

rbe’^^ni? 

' £-o “r\iS S'nlX^'-elJ-mt' 

dSng the currency of a par^etp. 
sulvseetion has no appbcaUon 

Se“^.f°to”™|'^'^;»;Sn?’4Tc 

to an end owmg to 

"p^r Mr 

ffSe'Sientis made U ^ 

aforesaid notice has been 

and before Eltos ^ retnni be i 
IS socctedcd by a person it 
« eS to the Income tax Officer to fad, 
nidence justified the fading, th^ th ^ 

by another p<r^a i82 J C 2^‘V^Y2) 

® \ snTS;sor'o'“the'profi» of .hi 

busing dnnng the previous year Tb' 
1° of the section itself sho^s that the 

fargnage irtSed 03 the assumpUon that 
ajsessiMiit IS j„£ts of 

the succe^r jjj u-enfore no 

pftvtoos year. s. \ * 


application, when there ts lo«s in the year 
accotmtirg in the bu«icess m rc<p<rt to wt 
<ucce««io3 has taben place, and th*re are 
profits for ^hich the snccessor could ^ t 
ed 1S2 I C 270=1939 Cal 196 (F B 
see a'so 43 C \\ N 651 ^ 

Sec 26 (2) ^[E.s^^^c Tasis — B' 

viss ■’ — “Business" in S & (2) is cot b 
ness in the abstract, but business in c<wci 
I3SIC 673=1932 $ 189 The words 
business" m S 26 do not r«an ea« 
csery bu mess earned cm by the tor 
owner of a business NSTi'ic a comp 
owning ses-eral businesses transfers one b 
cess to another company th- btter comp 
I soccessof to the femer and is 
la respect of that business aa \ISj 2=) 
M W=63MLJ 15 (SB) The ^ 
«ioa “wh-re at the bne of xnalan, “ ^ 
nert under S 23’ mere:, means when 
time comes to oahe an “ _ of 

=sl933 P 123 The plain ta wn a s o* 
words “succeeded m sneh capaaty by ano 
«r^on“ IS that if there is a busmW, pK 
Sion or occupation which fottw^ 
ned on bv a person and that propern 
now been taken dircctli b> pother pe 
who continues the business the transie' 
of ownership whether it be by operatic; 
law or inter it os is a succession 
real test of whether there has been a 
ces'ion or cot is to be deaded by an ex 
cation of the busmess WTiere a bus 
was continued after a change of owner 
held, that there was a saccesnon to_aj 
cess 12 P 5=14 Pat ^ T 1/1^ 
P 123 See also 13S I C 673=^2 | 
16S 1 C 209=1937 Rang 102 (S 
3Ioce> leedmg busin-ss by joint fam 
Partition— Business recommended bv 
of the members^No “:?««sion 11 K 

=148 I C 594=1934 R^ 13 (S B) 
requisites of "succession smder b ^ 
of Ih- Income tax Act are (1) tbe« 

be a busmess m existence prior to me 

of an assessment being made, and (4J 
date of the making of the 
be earned on by a person diffcr«t b 
person who earned it on pnor to 
of the assessment, that is to «y» 
cess must be the same but 
It oa must ha diEerrut Wto tha s, 
mimrus i! that it should k the sme 
uSs aad not tusmem of th= same cat 



S 26) 


Ihf Indian Income ta\ Act (\I or 1922) 


2993 


NOTES 

WTicrc certain persons ha\c for «c\cral jears 
po<se»<c<l the monopolj of suppljinfr hbour 
to the Port Trust, not jointlj, but un Icr 
difTcrcnt contracts, md finding that tieir 
monopob IS about to come to an end o^slng 
to the adoption by the Port Trust of the 
roIic> of inMting tender, and in order to 
secure conlinuitj for their bus ne*» tl c> 
enter into a partnership and put m lluir 
tender for the contract, md being successful 
find them$e]^es in a position to continue (he 
business sMthout a break, it is not correct to 
sa) that to continue to supply lalyiur to the 
Port Trust as before, or that what lhc> do 
after that date is the same business Tlic 
prior business of the partners mu*t h"* 
deemed to come to an end on the^constitution 
of the partnership and thereafter a new ird 
separate partnership is started to catr> on a 
business of the same nature Tlierc is con 
sequent!) no “succession" sMthm the mean 
ing of S 26 (2) 1937 Kf 3!6=(I9J7) 1 

M L J 619 (P B ) See also 32 S L R 
203=193S Sind 33 Transfer of agency by 
one agent to another) See alto 1939 bind 
318 1941 Rang L R 4a=1940 Rang 281 
Thes^ord assessment is not confined to the 
definite act of making an order of assess 
ment Where a notice has been given under 
S 2 (2) to a person to furnish within the 
time specified a return in the prescribed form 
the process of assessment has begun an I 
continues until some order of asse$«ment is 
made The words at the time of making the 
assessment m S 26 (2) therefore mean in 
the course of the process of assessment 
\Vhere at the dale of his death a person 
carrying on business has been served with a 
notice under S 22 (2) and the time for 
furnishing the return had not expired and 
no return had been made a person who 
succeeds to that busmess is taxable under 
S 26 (2) 61 I A 312=13 P 607 

=67 M L J 422 (P C ) S 26 (2) 
operates not mere!}' to Bx tke hsbihty to 
pay tax but governs also the process of com 
putalion of the tax Assessment in the 
Act IS used in two senses the process oi 
determin ng the amount of profit or loss 
and the process of levjing tax but if there 
is nothing repugnant m the context the word 
refers to the former Quaere — Whether 
S 26 (2) applies to a fore gn bus ness 
I L R (1939) Mad 269=49 L W 399= 
1939 Mad 376=(1939) 1 M L J 4K (F 
B ) See alto 1939 Cal 196 The 

Income tax Act has to be construed 
as a whole and the definition in the 
assessment under S 26 (2) based on the 
profits of a predecessor m business refer to 
such predecessor I L R (1938) Bom 

374=40 Bom L R 343=1938 Bom 241 (S 
B ) , 1940 I T R 7 S 26 of the Act w 
applicable m the case of foreign firms whose 
profits are brought into British India and are 
taxable under S 4 (2) of the Act 1929 M 
769=57 M L J 300 (F B ) Successor is 
not bound to pay m respect of the prcdeccs 
CCM-375 


sor anj tax whicli tl c predecessor would not 
have been liable lo pay 47 A 715=88 I C 
239 '‘Succession" m S 26(2) There can be 
succession to a person without there being 
succession to that persons business Sue 
cession to a person is not the same thing as 
succession to that persons business A 
person may be succeeded by another 
in a business in the sense that it i$ 
the same sort of business although not 
the simc busmess 13S I C 673=1932 
S 189 The re il test to determine whe 
ther there is succession to business within 
the meaning of S 26 (2) of the Act, is the 
identity of the two businesses and the time 
intervening between the closing down of 
the old business and the opening of the new 
one in its place The delay is a question of 
degree md m some cases the delaj may mean 
aoes<cr of profit making operations and never 
any real cessation of the business at all 
But where that time intervening between 
the two businesses is so great that succes 
Sion to old business cannot be mferred 
there IS no ‘succession to business' within 
the meining of S 26 (2) of the Act 1937 
Rang L R 26=1937 K 102 (SB) 
Succession —Meaning of — Transfer of 

agency business m motor cars from one firm 
lo ar other — Transferee — Assessment as sue 
cessor— If justified— Principles 1939 Smd 

318 In order that a person should be held 
to have “succeeded" within the meaning of 
S 26 (2), it IS necessary that the per*on suc- 
ceeding should have succeeded his prede 
cessor m carrying on the busmess as a whole 
IWO I T R 531=1940 Rang 281 (SB) 
Accumulated un ibsorbed depreaation allow 
ance of owner of business— If available to sue 
cessor See 45 C W N 681 Successor in 
business — Assessment of — Computation of 
profits — Right to depreciation of previous 
years See 1939 I T R 374 Where any 
change occurs in the constitution of a firm, 
for example, where a registered firm sue 
ceeds to the business of an undivided Hindu 
(araily as in this case, the assessment should 
be made on the firm as constituted at the 
t me of making the assessment, that is on 
Ihe registered firm in this cisc 49 A 611 
=25 A L J 366 (3n this section see also 

32 C W N 287=54 M L J 1 (P C ) The 
legal effect of the disruption of a family is 
to be determined according to the facts of 
each case The business of a family can 
continue in spite of its disruption The 
questioa really is whether the business was 
discontinued or not in consequence of the 
breaking op of the family 117 I C 228 
=1929 L 461 (2) An assessed firm had a 
branch or agency operating at Ipoh m Fede 
rated Malay States There had beec an older 
firm there but this was wound up and the 
assets in the shape of outstand ngs divided 
between the partners Part of these assets 
fell to the sharq of the partners in the as- 
sessed firm and were shown as credit in its 
general balance During the year for which 
the firm was assessed, Ipob branch remitted 
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Provided that, when the pcison succeeded in the business, profession oi 
vocation cannot be found, the assessment of the profits of the >ear in 'vhjch the 
succession took phee up to the date of succession, and for the year preceding that 
year shall be made on the person succeeding him in like manner and to the same 
amount as it would liavc been made on the person succeeded or when the tax in 
respect of the assessment made for cither of such years assessed on the pereon succeed- 
ed cannot be recovered from him, it shall be payable by and recoverable from the 
person succeeding, and such person shall be entitled to recover from the person 
succeeded the amount of any tax so paid ] 


NOTES 

Rs 120000 m all to British India Income 
tax Department acting upon the presumption 
that to the extent profits were made at Ipoh 
this remittance was composed of these and 
declined to accept the contention that the 
reraittincc was derived from realization or 
the old firm’s outstandings and so was mamlj 
capital The assessed firm did not prove b> 
means of accounts which were duly exa 
mined that the remittances 
posed of profits Inble to tax that 

the assessment was good in mw wu 
1(M=129 I C 654 (S B ) Firm converted 
into company on first day of 
—Mode of assessment 163 I C SW-ivJO 

^ _<? 26 (2) IS evidently intend 

r'ansteo? and the transleree are sep irately 
tSed for profit! earned by them during he 
each of them carries on business the 
fnc dwt of taxation w ould be s«iou$l> affect 
if the income for the whole yeir 
thouKh enjo>cd by two different persons is 
to be taxed at the end of the >car, it 
!, but proper that the person who is m pos 
a-ession of the business at the end of the year 
should be made responsible for it leaving it 
to him to settle the equities between him and 
the transferor with regird to t^ “PPP'S'St? 
ment of such taxation 138 I C 673—1932 

^^Object of Section — S 26 is designed 
for the purpose of making somebody assess 
able to income tax and the whole scheme oI 
the Act IS not to assess two people at the 
same time, but is to find somebody who »s 
either properly assess ible or more conveni 
ently assessable and what S 26 (2) says is 
that where a person who was not the former 
owner of a company is found to be owning 
that comp my m the year of assessment, that 
l.«nn IS to be assessed That is not only a 
ronvenient course, but seems to be a just 
Upon whom the burden is ultimately to 
rPu .s a matter of arrangement between the 
company md the purchaser company 
15 (SB) 

^ A pSsoV includt! the SecrBaoi of 
State when engaged m enterprise! of a com 
Siere.al nature The acquis, uou by him of 


a railway m the exercise of the statutory 
powers vested in him under the Riilways 
Act would nevertheless make him the sue 
cessor of the company in respect of such 
railway 138 I C 673=1932 S 189 
“Capacity’ explained — By capacity is 
meant a position enabling one to do some 
thing 138 I C 673=1932 S 189 
Scaping Assessment — Though it miy 
appear somewhat unreasonable to the Court 
that a company should escape assessment of 
tax on a profit w hich it h is admittedly made, 
jet, if the law, as it stands enabl“s the com 
pany to avoid pajment of the tax, the Court 
is bound to give effect to it Therefore 
where the Government acquires a privit“ 
concern whom it pays profit for the previous 
nine months and keeps to itself profit for the 
last three months of the jear* S 26 {2} 
applies to such a case and the company can 
not be nssessed for the profits gi'jn to it bj 
the Government 138 I C 673—1932 S 189 
Trading loss —Where at a time ''ben a 
money lending firm was reconstituted, the 
assessees entered in their books of account 
that certain lands possessed by the old firm 
had fallen in value ind entered the differ 
ence as a loss to the business Held that 
there was no Iradtng loss but only a deprecia 
tion of the value of the assets, until property 
t iken in repayment of loans is sold there can 
be no realised trading loss in respect of such 
property HR 462 The proper legal 
effect of a prov’cd fact is essentially a ques 
tion of law Whenever the facts give rise to 
a consequential question whether there is or 
IS not a succession within the me-ming of 
S 26 (2) a question of law is involved 1940 
I T R 531=1941 Rang L R 45=1940 Rang 
281 (S B ) 

Secs 26 (2) and 44 —Partnership- 
Dissolution — One partner continuing bust 
ness — If succeeds to business — Ex p^tner 
— As essed on sharers of profit— Fresh 
assessment on successor — ^Justified I „ 
(mi) Mad 220=53 L W 210=A I R 
1941 Mad 235=(1941) 1 M L J 

(S B ) 

Sec 26 (2) .Proviso Applicadiuty— 
Requisites — Cannot be found — Meaotw 
OF —If cannot be held that a fit^ 
which lias been dissolved caimot o 
found Within the meaning of the pfO 
viso to S 26 (2) of the Income tax 
Act notwithstanding that all the memwrs o 
the firm are alive and can be found Befor 
the proviso can be brought into operation, « 



S 26 \\ 
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^ Indian Kcomi tax Act (\I oi 1922) 


2995 


‘[aCA (i) Apphntjon mn> be maclcto the Income nx Ofliccr on bclialfof 
t> j - firm, constttiitrd under an )n trument or n-'rfnrr 

„ nr n,dn .dual shares oHI.c pannerfor 

rcRisiralion for the purposes of tins Act and of any 
other enactment for the time bent, in force re lating to income tax or siipcr-tax 


LI a nr r 

‘Irwiifttb>S 5 < f \ct \\l « f 1030 


alrcarf> rrcscntcl under S 26-A bj members 
of a Hindu family until the assessment pro- 
. cecdings arc hcl I If at the time of making 

, . . de assessment a claim IS made under S 25 A 

must be established that the person succeeded it is the dut> of the Income tax OlTicer to 
“cannot be found", that is, he must dea 1 decide ashether there has been a separation of 
or has di^ppcired The proMso cannot be members and a partition of the property with 
ih- n/>»«r.r. .. ^ 1 ... — ilie meaning of sub S ( I ) of that scction 


applied ashen the person succeeded is abac 
and hts aahereabouts are knovsn or can be 
ascertained I L R (1941) Mad P6<^S4 
L\V 90=1941 Mad 67J=(1941) 2 M I 
J 152 (r n ) 

Sec 26 A — S 26 A onl) contemplates 


If It IS found that there has been such sepa 
rttion and partition an order aaill be passed 
to that effect, and if it appears that a firm 
has been constituted by the separated units 
aahich have come info existence the Income 


the rcgistrahon of a firm \%hich is constituted tax Officer will proceed under S 26 and will 


under an instrument of a partnership witch 
with clearness states what the individual 
shares of the partners are \\ here on the 
death of a partner his widow is taken in as 
a partner and his minor children, three sons 
and three daughters, are admitted to the bene 
fits of the partnership as a body and not as 
individuals, and an application is mtd under 


tlen register the firm upon an application 
under S 26 A ILR (1938) A 638= 
1938 A L J 610=1938 All 452 Where 
certain persons make an application m 
accordance with S 26-A of the In 
come tax Act for registration of their 
firm the Income tax authorities arc 
entitled to go behind the deed of 


S 26'A of the Act for registration of the partnership which the applicants produce 
new firm, stating that the widow ts entitle I and to find that the deed is bogus and to 
to a SIX annas share, though under the deed refuse to register them as a firm for the pur 
her shire is really only two annas the re poses of the Income tax Act 1939 1 T 

maimng four annas being intended for the R 62a It is open to the Income tax autho 

bmefit of the minor children who are adm t nties to go into evidence, both circumstantial 
ted to the benefits of the partnership in a and direct to determine whether the instru 
body, it cannot be said that the shares of the ment of partnership is i genuine document 
minors are specified with certunty so as to or whether it merely embodes a bogus tran 
comply with S 26-A of the Act AIR saclion for the purpose of evading the tax 
1942 M l77=s{1942) 1 M L J 18 The onus rests on the person who applies for 
(SB) Where an application ts made the registration of the firm to prove that a 
for renewal of registration of a firm genu ne instrument of partnershii has been 
under S 2^A, the Income tax Officer is executed ind that all the persons named 
bound under R 6 of the Rules framed by therein are actual persons and not dummies 
the Board of Inland Revenue in exercise of ILR (1938) Lah 113=1938 Lah 10a It 
the powers conferred by S 59 of the Act to is true that no partnership can be reg stered 
renew the certificate from year to year, when if any partner under the deed is liable to have 
such application is made to him accompanied a variation of hts share But 'share' does 
by a certificate signed by one of the partners not mean net receipts It s the basis of 
of the firm that the constitution of the firm computation from which, after other ncccs 
as speafied m instrument of partnership siry factors are considered, one is going to 
remained uniltered He has no power to arrive at them The law looks to the shares 
decline to renew the certificate of registra in the partnership business and not to the 
tion unless the firm has in fact altered its receipts from it which may happen in cer 
constitution since the grant of the prior cer Uin contingencies to find their way into the 
tificate Rule is imperative 31 N L R pockets of mduidual partners It is i £al 

(Supp ) 233=162 IC 554=1936 N 121 lacy to say that the individual shares of part 

\Vhen certain persons make an application as nets are not "adeijuately" specified by reason 
required by S 2^A the Income tax autho of the fact that their drawmgs or receipts 
rities arc entitled to go behind the deed if may be conditioned by effect being gisen to 
partnership produced and to find that the other $l pulation in the partner«hip deed 
deed is bogus and to refuse to register them Hence where the partnership deed is genuine 
as a firm and if there is evidence on which and the shares of each partner (as a basis 
they could arrive at such a finding the High for computation and not as a means by them 
03 urt will not weigh the evidence with a view selves of calculating his net receipts) are 
to deade whether the finding is correct or d^nitc and determinable and the deed defi 
otherwase ILR (1940) Nag 200=1940 mtely speafies these mdisiduals shares and the 
Nag 119 It IS open to the Income tax profits of each current jear are shown and 
Officer to suspend orders on an applicat on cs^ited in accordance with the shares shown 
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Provided that, when the pcison succeeded in the business, profession or 
vocation cannot be found, the assessment of the profits of the >ear in which the 
succession took phcc up to the date of succession, and for t!ie >car preceding that 
year shall be made on the person succeeding him in like manner and to tlic same 
amount as it would have been made on the person succeeded or when the tax m 
respect of the assessment made for cither ofsucli years assessed on the person succeed- 
ed wnnot be recovered from him, it shall be payable by and recoverable from the 
person succeeding, and such person shall be entitled to recover from the person 
succeeded the amount of any tax so paid ] 


NOTES 

Rs 1 20000 m all to British India Income 
tax Department acting upon the presumption 
that to the extent profits were made at Ipoh 
this remittance was composed of these and 
declined to accept the contention that the 
remittince was derived from rcahaation ol 
the old firm’s outstandings and so was mainl> 
capital The assessed firm did not prove b> 
means of accounts which were duly exa 
rained that the remittances 
posed of profits hible to tax that 

the assessment was good m bw lyjo a 
1M=129 I C 6S4 (S B ) Firm converted 
into company on first day of f 
—Mode of assessment 163 I C 86D-1V30 

^ Bi?cr or -S 26 (2) is evidently intend 
ed to^eure to Got eminent a tax based on 
the earmSs of i business tor a full year 
IsJ.ihJlSdina the transfer of the business 
to another before the expiry 
of the year provided of course that the busi 
Si.c % Mnlinued by the transferee If the 
fransSrot Ind the transferee are sep irately 
Sed for profits earned by them during he 
nvr^od each o£ them carries on business the 
Kent of taxation aould be serioud) affect 
Ja and if the income for the whole ycir 
though enjoyed by two different persons is 
liable to be taxed at the end of the year, it 
1, but proper that the person who is in pos 
session of the business at the end of the year 
should be made responsible for it leaving it 
to him to settle the equities between him anci 
the transferor with regird to the aPPpet'on 
ment of such taxation 138 I C 673=1932 

^^Object of Section — S 26 is designed 
for the purpose of making somebody assess 
able to income tax, and the whole scheme ol 
the Act is not to assess two people at the 
same time, but is to find somebody who is 
paiiber oroperly assessable or more convent 
ently assessable, and what S 26 (2) says is 
that where a person who was not the former 
owner of a company is found to be owning 
that comp my m the year of assessment that 
Lrson IS to be assessed That is not only a 
^nvement course, but seems to be a just 
conve „ whom the burden is ultimately to 
?"ii .< a matter of arrangement between the 
romoany md the purcha«er company 
15 (S B ) 

‘ A p«s^ includes the Secretary of 
State when engaged m enterprises of a com 
Siereial uuture The ucqmsuiou by him ol 


a railway in the exercise of the statutory 
powers vested m him under the Ruhvays 
Act would nevertheless make him the sue 
cessor of the company m respect of such 
railway 138 I C 673=1932 S 189 

“Capacttv^ expiained — By capacity is 
meant a position enabling one to do some 
thing 138 I C 673=1932 S 189 

Escaping Assessment — ^Though it m.iy 
appear somewhat unreasonable to the Court 
that a company should escape assessment of 
tax on a profit which it h s admitledly made, 
yet, if the law, as it stands enables the com 
pany to avoid pay ment of the tax, the Court 
IS bound to give effect to it Therefore 
where the Government acquires a print* 
concern whom it pays profit for the previous 
nine months and keeps to itself profit for the 
last three months of the year, S 26 
applies to such a case and the company can 
not be assessed for the profits e>vjn to it by 
the Government J38 I C 673—1932 S 189 

Tbapinc loss —Where at a time ''■b®” * 
money lending firm wav reconstitutcdi the 
assessees entered m their books of 
that certain lands possessed by the old nrm 
had fallen in v’alue ind entered tbe differ 
ence as a loss to the business Held, that 
there was no Iradtng loss but only a deprecia 
tion of the value of the assets, until property 
t iken in repayment of loans is sold there can 
be no realised trading loss in respect of such 
property 11 R 462 The proper legal 
effect of a prov’cd fact is essentially a ques 
tion of law Whenever the facts give rise to 
a consequential question whether there is or 
IS not a “succession withm the 
S 26 (2) a question of Jaw is involved IWU 
I T R 531=1941 Rang L R 45=1940 Rang 
281 (SB) 

Secs 26 (2) and 44 —Partnership- 
Dissolution — One partner continuing busi 
ness — If succeeds to business — Ex p^tner 
— As essed on sharers of profit— Fresh 
assessment on successor — Justified I ^ R 
(IWl) Mad 220= 53 L W 210=A I R 
1941 Mad 235=(1941) 1 MLJ ‘20 

(S B ) 

Sec 26 (2) .Proviso Apflicabiuty— 
Requisites — Cannot be eounp — MEAJnNC 
or —If cannot be held that a 
which has been dissolved cannot he 
found w ithm the meaning of the pro 
viso to S 26 (2) of the Income tax 
Act notwithstanding that all the memwrs ot 
the firm are alive and can be found Beiore 
the proviso can be brought into operation, U 
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S 26 A] 


Tm 


IsDi\N Incomttax Act (XI oj 1922) 


‘[sCA (i) Apphcition m-i> hemadeto the Income-tax OITlccr on behalf of 

ftnni ^ sp«if>‘nil the iiiduidual shares of the partners, for 

rccjMtration for the purposes of this Act and of aii\ 
other enactment for the time Ixint; m force relating to income-ta x or super-tax ^ 

II _!», <• alreadi rrc»mtcd under S 2G-A bj members 

Mn«ni«1b> H So' '« V>>.1 of mja of a Hindu famil> until the assessment pro- 

ceedmes arc held If at the time of malcinj: 
t .. . . . the assessment a claim IS made under S 2a A 

nu«t be established that the person sueteeded it is the dutj of the Income tax Officer to 
“cannot be found", that i«, he must be slcad decide whether there has been a separation of 
or has disappeared The proMso cannot be members and a partition of the propertj ssith 
applied when the person succeeded is ahie in the meanins of sub-S (1) of that section 


and his whereabouts arc fcnow-n or can be 
ascertained I L R (1^1) Mad 86R=>4 
L W 90=W1 Mad 673=(1941) 2 M L 
J 152 (F B ) 

Sec 26-A — S 26-A onlj contemplates 
the registration of a firm which is constituted 
under an instrument of a partnership which 
with clearness states what the indisidual 
shares of the partners are W here on the 
death of a partner his widow is taken m as 
a partner and his minor children, three sons 
and three daughters, are admitted to (he bene 
fits of the partnership as a bod} and not as 
indnadualsi and an application is mad-' tmder 


If It IS found that there has been such sepa 
r tiOR and partition an order will be passed 
to that efiect, and if it appears that a firm 
has been constituted b> the separated units 
which hate come into existence the Income 
tax Officer will proceed under S 26 and will 
tlen register the firm upon an application 
under S 26-A I L R (1938) A 638= 
193S A L J 610=1938 All 452 WTiere 
certain persons make an application m 
accordance with S 26-A of the In 
come lax Act for registration of their 
firm the Income ux authorities arc 
cnutled to go behind the deed of 


S 2^A of the Act tor registration of the partnership which the applicants produce 
new firm, stating that the widow ts entitle I and to find that the deed is bogus and to 
to a sue annas share, though tinder the deed refuse to register them as a firm for the pur 
her share is reall) only two annas, the re poses of the Income tax Act 1939 I T 
maining four annas being intended for the R 62o It is open to the Income tax au±o 
benefit of the minor children who are admit rities to go into esidence, both arcumstantial 
ted to the benefits of the partnership in a and direct, to determine whether the instru 
bod>, it cannot be «aid that the shares of the mem of partnership is i genuine document 
minors are specified with certatnt) so as to or whether it mereJ> embodies a bogus tran 
comply with S 26-A of the Act A I R sacuon for the purpose of et’admg the tax 


1942 'XI 177= (1942) 1 M L J 18 
(SB) XX here an application is made 
for renewal of registration of a firm 
under S 2^A, the Income lax Officer is 
bound under R 6 of the Rules framed b> 
the Board of Inland Resenue in cxerase of 
the powers conferred by S 59 of the Act, to 
renew the certificate from year to year, when 
such application ts made to bun accompanied 
b> a certificate signed bj one of the partners 
of the firm that the constituUon of the firm 


The onus rests on the person who applies for 
the registration of the firm to prose that a 
genuine instrument of partnership has been 
executed ind that all the persons named 
thereui are actual persons and not dummies 
I L R (1938) Lah 113=1938 Lah lOo It 
IS true that no partnership can be registered 
if an) partner under the deed is liable to have 
a variation of his share But 'share’ does 
not mean net receipts It is the basis of 
computation from which, after other ncccs 


speafied m ^e instrument of partnership sary factors are considered, one is going to 
remained unaltered He has no power to ams'e at them The law looks to the shares 
decline to renew the certificate of regi‘tra in the partnership business and not to the 
tion unless the firm has tn fact altered its receipts from it, which may happen m cer 
constitution since the grant of the prior cer tarn contingcnaes to find their way into the 
tificate Rule is imperative 31 h L R podeets of mdindual partners It is a fal 

(Supp ) 233=162 I C 554=1936 N 121 lacy to saj that the indmdual shares of part 

XVlien certain persons make an application as ners are not “adequately" «pectfied by reason 
required by S ^A the Income tax audio of the fact that their draw mgs or receipts 
nties are cnUtled to go behind the deed of may be conditioned ba effect being giicn to 
partnership produced and to find that the other stipulation m the partnership deed 
deed is bogus and to refuse to register them Hence where the partnership deed is genome 
as a firm and if there is eiadcnce on which and the shares of each partner (as a basis 
they could amae at such a finding, the High for computation and cot as a means by them 
Qmrt wQl not weigh the evidence wnth a view selves of calculating his net receipts) are 
to deode whether the finding is correct or definite and determinable and the deed defi 
otherwise ILR (1940) Nag 200=1940 nitcly speafies these uidmdoals shares and the 
Nag 119 It IS open to the Income tax profits of each current year arc shown and 
Officer to suspend orders on an applicalioo credited iq accordance with the shares shown 
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times aid shall comiin'Si^pmticulTm'i'nJl^sh"^^^^ or parsons, and at such 

in such manner, as may be nrescrihed” and , n n i‘" a"'* 
tax Officer in such ma^nir Js mafbe pr^crihcf]’" 

27 ^Vhere an assessee * * •! ,. ,1 , c 

^ srrvirf* «r r o^c month from the 

Cancellation of assessment of demand issued as hereimfter 

when cause is shown proMdtd, satisfies the Incomc-tax Officer that he was 

required by section 22, or tfaTh^did no^ making the return 

(4) of section 22, or sub-scction ff>'\ notice i-^sued under sub section 

opportunity to comply or ^vas nLventrd*^K°" “ reasonable 

the terms of the last mentioned nnHr>«>c ,u cause from complying, with 

assessment and proceed to make a fresh ^«conic-ta\ Officer shall cancel die 
visions of scctiorar assessment m accordance with the pro- 


LEG KEF 


NOTES 

vidcs that "’““S'' <'"<1 pr» 

viilf demi'd ^ ' S' partners aclually get 
Kvoted 10 T." ">'y '>'>e 

as^Mndid M iraVe's 'aKThe'kw^al 
eS?ct True 

fheTew TudeT 'lUTw' aM 

S^Sr}{d-I •"'”'’-l'’'vh'STpe“a^ 

IJL!! partnership produced with an 

"8:istration are not (he trS 
« ^ partners and therefore there 

is no proper application bj the requisite firm 
only a the pirtners was 

pother for another partner, the deed svould 
correctly the individual 
tiduafnr,5V c corrcctly the indi 

vidual and beneficial shares isTanjo, / — R 

8»eS pOWCr tO Ihc 
t.^ authorities to inquire and deter 
aho whr,?® ioTw^vd IS genuine 

Bom 384=43 Bom L R zssiSi 'b™’ 


u f'fPowered to register only the 
partnership which is speafied in the insfru 
ment of partnership which has been put for 
x^rd or nothing else If some of the per 
wns instituting the partnership are not com 
IV partners tlic partnership, 

constituted by the other partners is not the 
partnership which the assessee seeks to regis 
‘iL partnership altogether, if id 

oi t* existence any partnership at 

an It IS quite open to the Income tax Officer 
to look into the reility of the document re 


ir. . 'Vv rciiiiy oi me Document re 
lating to the partnership and refuse reeistra 
tion m NT 629 


CoumAucE-A?Pu5To» 

or firm VhT.eI . RECISTSATTON 

Absmr,»of frPtV, Provision for renewal — 

rpgmral,™ "Sod by "cSrT'f 

KfioMn' «""" -o rss 

constitution of firm was 

valid lOlO I T R T'ii ^^.•r^**®rea not 

.cr'?d g,n>\£hLe£'„ u1 ll-gn'd^r 

W38R„g 435 Uudors'Hri'hlf^co™ 


e, w anu reiuse r 

tion m such orcumstanccs 41 C W 2 
='f-R Of’) 2 Cal 160 A ton 
consuiuled under a registered deed of part 
nership of which one member is a firm, is not 
entitled to be registered as a firm for the 
purpose of income tax if the instrument, while 
individual share of profits and 
shares uiter se of 
of ih,> n Unless the individual shares 

of specified in the instrument 

t^Ld Officer « 

kSwlldr^”!'"® ’■eeistration although he has 
q otherwise The words of 

ronvir.^ °° permit of any ehsticity of 
co„sln,ct,OA 1937 M 3I6=(I937) 1 Sr L 
(hi* narL V question as to svhether 

ourfl^I transaction is real or not is 

A mere apphea 
t IV ^ 26-A and a decision by Income 

nof favour of assessee will 

p°‘ ^^elude the matter 164 I C 799=19^6 

I® applicable to the cases 
apply to a case 
fo jri * Assistant Commissioner refuses 
m*. ^ xvithout hearing 

e assessee or his counsel But even where 
if S.O i!* ®PP^^cabIe it is open to the assessee 
shrw! ,k \ *0 file an nppeal and 

S 23 (4) was not 
wouM^ 1932 A L J 389=1932 A 930 It 
aSrllt. J®’’ Officer to de 

particular facts of the 
shmvn by the 

dur,iiw^*°*^ appearing m time and pro 
TE^foSi" .“/“SSI* 1924 M W N 

A/ A L J 536=119 I C 569 (2) , 1930 A. 
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_ , - , *[a8 *[ (i) If the Incomc-tix OfFlccr, the Appel- 

.nc^; 'I Assist-int Commissioner >[or the AppcIhtcTribunnl] 

Von of pro/ifi >n the coune of .my proceedings under this Act, js 

sitisficd tint any person — 


LEG REE 

* Siibslitiilrd 1 )% S 6 of Act \\I of 1930 

* SubJUtutfd by S 34 of Act \ 111 of 1939 

* Sub^limtcd for “ or the Comminioncr * bv 
S 8G, tM 

NOTES 

L J 78=1930 A 209 , 8 R 209=1930 R 
78 The sufTicicBO of the cau«e is a matter 
for the Income tax Officer and if he 
has considered the cause insufficient it 
cannot be said as a point of law 

he IS not justified in his mcw HO 

I C 712=1932 P 166 The uords 
'satisfies and was prevented by suflleient 
cause" being practically mdentical uith simi 
lar words occurring in O 9, R 9 and O 41, 
R 19, C P Code and S S Limitation Act, 
they must reccne similar interpretation as 
has been put upon those words in the latter 
enactments 1934 S 183 (2) Where the 
Income tax Officer makes an assessment 
under S 23 (4), the proviso to S 30 (1) 
applies and an appeal to the Assistant Com 
missioner 1 $ barred The proper remedy for 
the assessee is to apply to the Income tax 
Officer under S 27 and in the event of tie 
decision going against the assessee to file an 
appeal 8R 587 When there is ample evid 
ence upon svhich the Income tax Officer can 
find that there was no sufficient cause pre 
>enting the assessee from producing account 
books requisitioned under S 22 (2) and it 
appears upon that ground he had refused to 
cancel the assessment made under S 23 (4) 
nnd his order is upheld by the Assistant 
Commissioner on appeal for the same reason 
there is no question of law arising under the 
circumstances for the purpose of S 66 (Z) 9 
R 21 9R 25 Esen if the High Court thinks 
that the action of the Income tax Officer is 
arbitrary nnd har*h and that the assessment 
has been made farte without sufficient 
matenals or justification, it cannot interfere 
under S 66 of the Act 84 I C 131=1924 AI 
880 In an appeal igainst the order of the 
Income tax Officer refusing to reopen fl c 
question of summary as«essmcnt, ihe only 
question before the Assistant Commissioner 
IS whether the assessment should be reopen 
ed, f e , the order of the Income tax Officer 
set aside and where he decides that ques 
tion in the negntne and holds that there is no 
«ufficient cause for reopening the question 
he IS not obliged to enter into the merits of 
the assessee’s return The assessment order 
stands and there is nothing to enquire about 
1391 C 593=1932 C 410 (S B ) The ques 
tion of the sufficiency of cause is different 
from the question of the suffiaency of 
evidence, since the determination of this 
sufficiency of cause in%ol\es the ques 
tion whether the judicial discretion has 
been exercised m a sourd and reason- 


able manner or has been exercised cap- 
riciously, arbitrarily or in 3 judicially un- 
sound mnnner and, therefore, does involve a 
question of law B R 203=1930 R 33 It is 
possible as a matter of law for the Income- 
tax Officer to find as fact that a particular 
assessee had failed to establish "sufficient 
cause” or "not reasonable opportunity" with- 
in the meaning of S 27 38 P L R 812(2) 

= 1936 L 489 The illegality of a notice, 
non compliance with which has brought about 
a best judgment assessment under S 23 (4), 
can be agitated within the expression “pre- 
vented by sufficient cause" under S 27 of the 
Act The assessee has to satisfy the condi- 
tions laid down m the section in connec- 
tion with the particular notice, non-compli- 
incc with which has brought about the best 
judgment assessment I L R (1937) All 
834=1937 A L J 957=1937 All 770 

AfPEAJ. —Where the Income tax Officer 
makes an assessment under S 23 (4), the 
proviso to S 30 (1) applies and an appeal to 
the Assistant Commissioner ts barred The 
proper remedy for the assessee is to apply to 
the Income tax Officer under S 27 and m 
the event of the decision going against the 
assessee to file an appeal 8 R 587sl931 R 
S3 

RzmtEsa: to Hicn Cou*t — ^Vhen there 
IS ample evidence upon which the Income- 
tax Officer can find that there was no suffi- 
cient cause preventing the assessee from 
produang account books requisitioned under 
S 22 (2) and it appears upon that ground he 
had refused to cancel the assessment made 
under S 23 (4) and his order is upheld by 
the Assistmt Commissioner on appeal for 
the same reason, there is no question of law 
arising under the circumstances for the pur- 
poses of S 66 (2) 9 R 21=1931 R 97. 

\\here a notice was duly served on the asses- 
sec not under S 22 (4) but he failed to pro- 
duce some of the accounts and thereupon the 
Income tax Officer mxde an assessment 
under S 23 (4) and subsequently he refused 
to cancel the assessment at the instance of 
the assessee holding that there was no suffi- 
cient cause for the non production of the 
accounts and the same order was affirmed by 
the Assistant Commissioner On appeal 
held that the questions regarding validity of 
the notice and the propriety of the assess 
roenl did not arise in the appeal and tliat 
there was no room for 3 reference to be 
made to the High Court 9 R 2a=I93I 

27 and 66 (2) —Sufficiency of cause 
for haling ex t-arle a$«cssment reopened 
under S 27 of the Income tax Act is cer- 
tainly a question of fact dependent on the 
arcumstances of each case But since its 
determination essentially depends upon the 
exerct*e of judicial discretion, the questioa 
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(a) has without reasonable cause failed to furnish the return of his total Income 
which he was required to furnish by notice given under sub-section (i) or sub- 
section (a) of section 22 or section 34 or has without reasonable cause failed to 
furnish it within the time allowed and in the manner required by such notice, or 
(fe) has without reasonable cause failed to complj with a notice under sub- 
section (4) of section 22 or sub section (2) of section 23, or 

(c) has concealed the particulars of his income or deliberately furnished 
inaccurate particulars of such income, 

’[he or It may direct] that such person shall pay by way of penalty, in the case 
referred to in clause (a), in addition to the amount of the income-tax and super-tax, 
if any, payable b> him, a sum not exceeding one and a half times tliat amount, 
and in the cases referred to in clauses (i) and (c), in addition to an) tax payable 
by him, a sum not exceeding one and a half times the amount of the income-tax 
and super-tax, if any, which would liavc been avoided if the income as returned by 
such person had been accepted as the correct income 


LEG REP 

* Substituted for the \vords " he may direct ' 
by S 86 of Act VII of 1939 

NOTES 

whether discretion has or has not been exer- 
cised m a sound and reasonable manner in 
reaching’ the conclusion invariably invohes a 
question of law (1930 R 33. 1930 R 78, 
Rel on ) 1934 N 183 The question whe- 
ther an assessee had or had not sufficient 
cause within the meaning of S 27 of the Act 
IS ordinarily a question of fact and no refer 
ence with regard to it is competent under 
S 66 (2) or (3) 1940 All 530=1 L R 

(1941) All 1=1941 A L J 12 
Sec 28 —Valid reasse-i^mcnt proceedings 
a condition precedent to imposing penalty 
See 1^7 M W N 611 (F B ) In proceed 
mgs under S 28 the Income tax authorities 
ought to act fairly and reasonably in the 
circumstances of each case 12 R 268= 
151 I C 673=1934 R 9a The quantum 
of the penalty within the statutory limit 
that ought to be imposed is matter of fact and 
not of 1 vw, and is to be determined by the 
Income tax authorities, and not by the Court 
12 R 268=1934 Rang 95 Where an 
assessee submits deliberately an incorrect 
statement of his accounts to the Income tax 
Officer, he cannot be s ud to have discovered 
his mistake on the day on which he files a 
corrected statement because at the time wl^h 
he made his previous return, he knew if was 
incorrect and he could not at any subsequent 
time h-vve discovered something which he 
knew at an earlier time, and so the order 
of the income tax authorities imposing a 
penalty on him under S 28 is quite correct 
Although the later return may for the pur 
poses of assessabihty to income tix be Ire it 
ed as a revised return under S 22 (3), the 
mcome tax authorities are entitled to look at 
the prcMOUS incorrect return and are under 
S 28 entitled to inflict a penalty upon the 
person who his made it ";s 827=1932 

M 433=63 M L J 233 The word ‘income' 
as has been used m the Income tax Act has 
wrider sense and it connotes the 
assessable figure arrived at alter accounting 


for alt the legitimate deductions and 
exemptions and consequently if any 
assessee furnishes any false particulars 
about any item which is to be ac 
counted for before the assessable figure is 
arrived at, he brings himself withm the 
clutches of the law Hence, an assessee who 
dehberatety claims a false deduction can be 
penalized under S 28 40 P L R 913= 

1938 Lah 620 The maximum penalty that 
can be imposed under S 28 (1) is a sum re 
presenting the difference between the tax on 
the income declared by the assessees md 
the tax on the income ascertained under the 
income tax Act in respect of which the 
assessment has been made 11 R 75 
Foil ) 12 R 268=1934 Rang 95 The 
maximum penalty which cm be imposed under 
S 28 (1) Income lax Act, is determined 
by ascertaining the difference between the 
amount of the tax on the income set out m 
the false return and tliat on the income on 
which the assessment has been tn ide But 
the questions whether a penalty ought to be 
imposed and, if so the amount thereof, ar’ 
matters which are (subject to Ss 30 to 32) 
widim the discretion of the Income tax 
Officer and upon these matters the as«es'ee 
IS entitled to be heard under S 28 (3) 12 
R 470=1934 R 354 (S B ) The Assis 
tant Commissioner of Income tax has no 
authority m law to enhance the penalty while 
hearing an ippeal against imposition of pcn"* ^ 
ty or imposition of assessment under S 28 
of the Act 1931 A L J 414=1931 A 401 
S 28 of the Act must be strictly construed 
There is no word m the section regarding 
super tax Therefore the Income tax Offi«r 
has no jurisdiction to impose a penalty in IW 
matter of super tax S3 A 445=1931 A L 
J 336=1931 A 421 In an inquiry under 
S 28 ns to whether penalty should be im 
posed evidence adduced by the assessee 
purporting to disclose the real income 
of the assessee is relevant and admis 
sible not for the purpose of vao*"S 
or affecting the assessment made f®*" 
the purpose of imposing the tax under 
the Act but m order to show cither that no 
no penalty ought to be imposed, or that the 
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Pro\idcd tint — 

(a) no pcmlty for fnilurc to furnish the return of his tolnl income shall 
he imposed on in isscsscc ^^llosc total income is less than three thousand fi\c hundred 
rupees unless he has been scracd with a notice under sub section (2) of section 22 , 
{b) s\hc c a person has faded to comply ssiih a notice under sub section (2) 
of section 22 or section 34 and proves that he has no income liable to tax, the penalty 
imposablc under this sub section shall be a penally not exceeding twenty five rupees, 
(c) no penally shall be imposed under this sub section upon any person 
assessable under srction 42 as the agent of a person not resident in British India 
for failure to furnish the return required under section 22 unless a notice under 
sub-section (2) of that section or under section 34 has been sciaed on him ] 

H W "ben the person liable to penalty is a registered firm, or an unregistered 
firm treated under section 23 (5) {b) as a registered firm, so that the amount of the 
income-tax and super tax payable by the firm itself has not been determined, that 
amount shall be taken to lie an amount equal to the tax which would have been 
pay able by an unregistered fii m on an income equal to the firm’s total income, and, 
m the eases rcfcrrctl to in clauses (i) and (r), the amount of the income tax and 
supertax which would have been avoided if the income as returned had been 
accepted as the correct income, shall l>c taken to be the difference between the 
amount of the tax which would have been payable by an unregistered firm on an 
income equal to the firm’s total income and the amount of the tax payable by 
an unregistered firm on an income equal to the income of the firm as actually 
returned by the firm ] 

(2) If the Income tax Officer, (lie ’(Appellate Assistant CommissionerJ 
*[or the Appellate Tribunal] in the course of any proceedings under this Act, is 
satisfied that the profits of a registered firm have been distributed otherwise than m 
accordance with the shares of the partners as shown in the instrument of part 
ncrship registered under this Act governing such distribution, and that any 
partner has thereby returned his income bclov/ its real amount, *[he or it may 
direct] that such partner shall, *(m addition to the income tax and super tax, if 
any, payable by him] pay by way of penally a sum *(not exceeding one and a half 
times the amount of income tax and super tax] which has been avoided, or would 
have been avoided if the income returned by such partner had been accepted as 
his correct income and no refund or other adjustment shall be claimable by any 
other pa-tner by reason of such direction 

(3) No order shall be made under sub section (l) or sub section (2) unless 
the asscssec or partner, as the case may be, has been heard or has been given a 
reasonable opportunity of being heard 

(4) No prosecution for an offence against this Act shall be instituted in 
respect of the same facts on which a penalty has been imposed under this section 


LEG REF 

•Added by S b of Ncr XI of i«)}o 

•Substituted for Asssiani Comi’tssioner 
by S 34 of Act \ II of 1039 

* Si bstiluted for or ll c Comm ss oner by 
S 86 tbtJ 

* Substituted for the words he mav direct 
by tbtd 

* Subst tuted for the words in addi on to 
llie income-tax paybalc b) him by S 34 

* Substituted for the words not exceed ne 
Ihe amount of income-tax by tbid 

NOTES 

the maximum prescribed under S 2^ an I 
the Income tax OfRcer is not justified m refa 
mg to admit evidence of the income that in 
truth accrued in the course of the assessment 


year li R 75=1933 R 30 (F B ) The 
Cotntniss 01 er in decid ng vv heiher the impo 
sition of the penalty by the Assistant Com 
missioner is illegal cannot rcimpose the 
penalty him«elf and thereby val date the 
\ery order which was challenged m appeal 
before him For the same reason the Com 
tnissoner is precluded from imposing the 
ren4ilt> wl en an appl cation is preferred to 
h in i^er S 66 (2) of the Act pray tng 
that he tnay refer to the High Court the 
quc*tion of validity of the imposition of Ihe 
penalty by the Assistant Commiss oner \o 
penalty can be imposed under S 28 of the 
Act unless a notice is served on the aS5CS«ee 
to show cause afrain't tl e imposition of such 
a penalty 1936 L ^ Once the Income 
tax Offeer starts proceedings under sub-" 
(I) of S 2S within the time prescribea 



000 Tun Civil Court Manuai (Impfrial Acts). [S 29 

section without the previous npprov al of the I P order p^ted 

.[.0 When tiny ^ °X of ;u™nnce of th.s'Act .h=_Inco™ 

Notice of demand ,,^11 sertc upon the assosec o P f ,„g llie 

paysuchtaxorpcnaltyanoticeordcniTnd tn the presenbed form sp y S 

sum so p'lyrble ] srnnncome assessed under 

30 (I) Any asscssee objecting to [he amount of loss com- 

^ section 23 or section 27, of tax determined 

Appeal aqamsl assci.mcnt puted under section , Q^denying his liability 

under this Act under section 23 or section 27]. T_Jnmc-tax Officer 

to be assessed under th.s Act. or objecting .oamlusTlofan_^^ 

3rdSs’*^w..^|pe| 
&“”comrs,oncf Wr^hat the 

1 = and RTVtea^-or ^ 

at which he u anened under secuon 23 or adtnH *' “W”' „£„ 5 es to admit the 

th^^^Comi^u^e fn'oSJf .o|? 

he IS empoweted trmIfe^n otdet .mposng P-Jg. r^knX 

5 oenluy under that sub section, even after There is no hme ^ ^ 

th? assessment order has been finally made suRCes^ as a Preliminary ‘ 

ri‘' i E'€n''‘^liv;fij£' rS 

“S' ?9'^Xs\fpe™d fbm ?r“:e°d, “omL l^isratnT'Ssluws been to^P« 
a'e\S"irPHVc°“S^ r«P^n?o'theTrW 

riacl ?ha?faE^n^ - rent m Xse ' deny« 

F/^lee ‘c^’n’=,m.i”c=we? o'; p^sTayd^J who denies his ImbUity - be deejj^^, 3 , ^ 


isnbititnted for “ Amstant Commissioner ' 
'’’’•^otemmrf'f'r "'o^a Commissioner who 
has made by S 6G ihd 
•Added by S 31 »4«o 
« Substmurd by S 33 «o« 

•Subjtituted for the word* and figures 

. . . 1 1. L. .. »..ae>«el ItnH^r KMUOn ‘ 

rate at 
section 


Fe'^rme iT n’once-Scrvieo on Pera™ reSit"™de'r' S C 4^1® 

n«ed to receive postal articles j 152 The Assistant Commissioner^^is^^^gjy 

of authoriz ition is sufficient y ' 

charged frorn service b»t letter of 


52 The Assistant Commissioner 

of authorizition is in so far as examimng the case as s 

charged from service but letter of h msclf whether the appeal " "ord 

Sot lancelled-Effect-Servicc w such comp-tent Without ?is,t,on to 

son is good in laiv 1941 I T R 193 ^le « ^^nnot be m a position 

word "orie«»«en<” in S 23 (4) fod whether the assessment is ^ 

mining the total taxable incomr* d t4) and whether an ^f,oncr to the 

payable on it ^ notice can be vaW^ »s>«° o^de of the Assistant CommiSMon ^^^^ 

under <? 29 when the Income t** 0®74*'| effect tl at no appeal 'ay,J°^®,"°ider S 31 


Assistant Commissionci tty 

under S 29 wnen me income LtiA. xy... ---- effect t'l at no appeal lay does not amou 

made a best judgment assessment under S ^ dtsmissmg JO-^P.P^^hri 

23 fV 56 A 418=1934 A 930 153, A 541=1933 A L J 1474 p^al 

Sec 30— Where the income tax Offi Right or appeal — Extent© ey^jpg to 

makes an assessment under S p (4) ^^^td he against an o^^er refusing 

Suo to S 30 (1) applies and register a firm made prior to the am^ 

ke%%=^erSed?p'|JSre^nln T^.'^^hrXorS 

rd’^ :S '?h'e'”^°-'oF?£^m9p -rJtpSo"'^ ^md”iirT„ o'r’der nndet 

against the assessee to tile an appeal 
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'[to register a firm under section a6A or] to maVc a fresh assessment under section 27, 
or ‘[objecting] to any order [*• •] under sulvsrction (a) of section 25 ^for section 

25AI * [or sul>-scction (2) of section a6J or section 28, made by an Income-tax 
Officer ‘[objecting to any penally imposed by an Income-tax Ofliccr under sub- 
section (6) of section 44E or sub-section (5) of section 44r or sub-section (i) of 
section 46, or objecting to a refusal of an Income-tax Officer to allou a claim to 
a refund under section 48, 49, or 49F, or to the amount of the refund alloxscd by 
the Income-tax Ofliccr under any of those sections, and any assessce, being a com- 
pany, objecting to an order made by an Income-tax Officer under sub-section (i) 
of section 23AJ, may appeal to the •[Appellate Assistant Commissioner] against 
the assessment or against such refusal or order ; 

’[Provided that no appeal shall lie against an order under sub-section (i) 
of section 46 unless tl.c tax has been paid • 

Provided further that where the partners of a firm are individually assess- 
able on their shares in the total income of the firm, any such partner may appeal 
to the Appellate Ass slant CommisMoner against any order of an Income-tax Officer 
determining the amount of the total income or the loss of the firm or the apportion- 
ment thereof between the several partners, but in respect of matters which are 
determined by such order maj not appeal against the assessment of lus ovvn total 
i ncomc : 

Provided further that a shareholder in a company in respect of which an 
order under section C3A has been passed by an Income-tax Officer, may not in 
respect of matters determined by such order appeal against the assessment of his 
own total income] 


LEG. RCF, 

‘ Inserted by S la of Act XVIII of 1933 

* Inserted by S 36 of Act VII of 1939 

* The vtords *“ against him" omitted by 
\Ui 

* Inserted by S 4 of Act XXII of 1930. 
‘These words brackets, figures and letters 

inserted by Act VII of 1939 
•Subsututed for “Assistant Commissioner" 


by S, 36, ibtd 

’Substituted, by ibid 


NOTES 

S. 26-A refusing to register a firm was not 
appealable before the llth September, 1933, 
on which dale S.^ 30 (1), as amended by the 
Amending Act XVIII of 1933, came into 
force. A proceeding under S 26-A is a 
prvcc«-ding different from proceedings tind-.* 
S 23 of the Act; hence an order under 
S. 26 A not being made in a proceeding 
wiiicb IS an essential part of another pro- 
ceed ng in respect ot which appeal was 
specially provided by S. 30 (I) was not 
appca'-ble on ’hat ground also, (1^40) 
Kar. 299. S. 30 provides for appeals 
aga Pst certain specific orders and it neces- 
sarily follows that orders passed onJ*.r 
sections which are not mentioned m 
S 30, are not appealable and are theictore 
final .n the sense that they cannot 6c re- 
opened at any subsequent stage. The 
Income-tax Act is a special enactment which 
gives the authorities specific powers for pur- 
poses of assessment and these powers can 
only be attacked m the manner prescribed 
by the Act. IM I.C. 1018=1936 L. 621, 
An individual partner may appeal from 
the assessment of the firm of which he is 
a partner; but he cannot, in an appeal from 
C.CM.-376 


an order assessing him personally ask for 
a re-determmatien of the question of the 
assessment of the firm and the income which 
has come to his share according to that 
assessment. 1941 I T R. 190 An assessee 
is not competent to withdraw an appeal pre- 
sented bv him under S. 30. I L R. (1938) 
Uh. 359=1938 Lah 741. 

Sec. 30 (1), Proviso: ErrECT.—The 
proviso to S 30 (1) has not the effect of 
talcing away a right of appeal m cases where 
the as«essee does not challenge the assess- 
ment levied on him under S 23, Cl. (4), 
but only challenges hts liability to be taxed 
in a different capacity from that possessed 
by him and more so when such a capacity 
has been duly recognised by the Income-tax 
Officer Even if the proviso be open to a 
double construction, the proviso should be 
so interpreted as to exclude an appeal only 
in respect of an assessment levied under 
S 23 Cl (4) and not to an appeal of ‘this 
nature. 28 S L R 174=1934 S. 46. See 
also 1940 I T R 421=1940 Sind 214; IS 
Luck 132=1940 Oudh 52 (denial of liability 
before Income-tax Officer, if prc-rcquisite 
to right of appeal). Proviso — Scope and 

effect Refusal of Income-tax Officer to 

make fresh assessment under S- 27 — Appeal- 
a{„l,hf_-EfIect of cancellation of 
assessment under S. 23 (4). 116 I.C. 479 
£=1929 R 8 A person who has been 
assessed under S. 23 (4) is not entitled to 
prefer an appeal to the Assistant Cornmis- 
sioner on the ground that he was not liable 
to be assessed under the Act- Proviso to 
S. 30 (1) is bar to such an apPfal. 133 
I.C. 753=1931 P, 306 (F.B.)- \\’herc an 
appeal is incompetent, the mere fact that the 
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(r) The appeal shall ordinarily be presented \\ithm thirty da^s of receipt 
of the notice of demand rehting to the assessment or penalty objected to ^for of the 
order in ixnting notifying the amount of toatl income on uhich the determination 
under sub section (5) of section 23 was based and the apportionment thereof between 
the several partners or of the loss computed under section 24] *[or of the intimMion 
of the refusal ®[to pass an order under sub section (1) section 25A, or] to register a 
firm under section 26A] or of the date of the refusal to make a fresh assessment 
under section 27, *[or of the intimation of an order under sub section (1) of section 
23A or under section 48, 49 or 49F], as the case may be , but the ^[Appellate 
Assistant Commissioner] may admit an appeal after the expiration of the period if 
he IS satisfied that the appellant had sufficient cause for not presenting it within 
that period 


LEG REF 

* Inserted by Act XX!!! of iq4i 

* Inserted by S 19 of Act XVIII of igj-i 

* Inserted by S a and Sch I of Act XX of 
>937 

♦Inserted by S 36 of Act Vll f 1939 

* Substituted words Assistant Commis 
sjoner by S 37 ifcirf 

NOTES 

Assistant Commissioner tn dismissing the 
appeal does not say that it is incompetent 
does not amount to an entertainment of the 
appeal so as to make the order appealable 
132 I C 857=1930 L 1014 Mere fact thit 
assessment purports to have been made 
under S 23 C4) does not shut out appeal but 
It must be shown that circumstances o! the 
case bring it within Income tax Act. S 23 
(4) 10 L 596-1929 L 593 (F B ) 

also 65 I A 236=1938 P C 17S= 
(1938) 2 M L J 115 (P C ) Person 
assessed under S 23 (4) is not entitled to 
appeal on the ground that he was not liable 
to be assessed under the Act 10 L 596 (F 
B ) Whether the Income tax Officer legallj. 
proceeded to assess the petitioner under S 
23 (4) IS a question of law and no appeal lies 
to the Assistant Commissioner 100 I C 
774=1927 L 288 1940 Smd 214 
Sec 30 (2) — The use of the word 

ordinarily means that there is noth ng to 
prevent authorities from enterta n ng an 
appeal preferred after 30 days 31 C W N 
6^=1927 C 518 On this section see also 
9 L 464=1928 L 864 Appeal filed beyond 
time — ^Effect of rejection — Statement of case 
under S 66 (2) cannot be ordered bv High 
Court 155 I C 124=1935 A 572 Under 
S 30 (2) an Assistant Commissioner has 
no authority to adm t a new matter raised in 
the form of an add t onal ground of appeal 
after an appeal has once been admitted 
whether within the period prescribed iberc 
for or after its expirj All that he can 
do under this enabling provis on is to admit 
an appeal for the first t me even if it is 
presented after the period prescribed there 
for 18 Lah 32=39 P L R 934=1937 
Lah 830 There is no rule of limitation 
presenbed for filing additional grounds of 
appeal Such grounds date back to the date 
*>1 the or ginal appeal of which when admit 
led they become a part If therefore the 


original appeal is filed within the prescribed 
period of limitation the additional grounds 
can be filed at any time before the appeal is 
decided and the Assistant Commissioner 
can admit them in the exercise of his discre 
lion If he exercises his discretion in re 
fusing to admit the additional grounds m an 
improper manner the discretion is open to 
correction If the objection raised m the 
additional grounds goes to the root of the 
assessment and questions the pnnaple on 
which It IS based by the Income tax Officer 
the Assistant Commissioner would be exer 
cising hts discretion erroneously m declining 
to admit them on the ground that they are 
filed after the period prescribed foe the 
filing of the appeal 1937 OWN 634— 
1937 Oudh 416 

Secs 30 and 23 (4) Notice ov partwer 
OF FIRM IN Patiala ONPsa S 22 (2)— 
Partner penyinc xNONsxEtcs of PRoms— 
Account sooxs not pfooucH) — Assessment 
— Appeal — A firm earned on business m 
Patiala territory Some of the members of 
the firm resided m British India at Kaithal 
The Income tax Officer issued a notice to 
one of them under S 22 (2) read with 
S 34 The asse«see stated that he was 
only the sleeping partner of the firm and 
that he knew nothing of its income or pro 
fits He was directed to obtain accounts 
and information from his partner m Patiala 
territory and though the time for making 
the return was extended by the Income tax 
Officer on two separate occasions the partner 
finally intimated that neither the accounts 
nor the information sought was available 
The Income tax Officer thereupon made 
assessment under S 23 (4) The partner 
preferred appeal under S 30 Held that 
the case was properly treated as one of no 
return and no appeal was competent 
the order under S 30 (1928 L 7p 

Foil ) 1933 L 290 (See Amendment Act 
XVIII of 1933) 

Practice — Plea not raised before the In 
come tax Officer cannot be raised before the 
Assistant Commiss oner in appeal I’l 
I C 639=1931 L 601 

Sec 30 26 A and 66 — Under S ^ 

before it was amended in November 1933 
il IS not open to the Commissioner to refer 
to the High Court under S 66 a question 
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(3) The nppeil slnll be In the presenbed form ind shill be \enfied 
in the prescribed manner 

31 (i) Tlic *[AppcIhtc Assistant Commissioner] slnll fix a day and place 

Heanne cf apoeal hearing of the appeal, and may from time to 

‘ ‘ time adjourn the hearing 


LEG REF 

' SubstmiTctl Tor the »vordi ‘ AsAnttnl Com* 
mus^ioner* b> S 37 of \ct \ II of 1935 

NOTF«; 

arising out of a refusal to register a firm 
under S 2&-A because the order is at that 
time not appealable under S 30 and there 
fore final 164 I C 101R=1936 L 621 
Prior to the amendment of S 30 (I) of the 
Income tax Act in Kovember 1933 there 
M-as no rigl t of appeal from tl e refusal on 
a firm under the prosisions of S 26-A of 
the Act 63 C 393 

Secs 30 64 (3) and 66 Drcisiov as 
TO rt-ACE OP ASSESSMENT— Appeal — High 
Court can peal wth gUEsnov unper S 66 
WTicrc an assessee ijuestions the luri^iction 
of the Income tax Officer of a parti 
cular place to deal is ith hts assess 
ment and the place of assessment is 
decided under the provisions of S 64 (3) 
of the Act after obtaining an affidavit from 
the part} as to his objections and after the 
necessar} correspondence with the Income 
tax authorities concerned and the Income 
tax Officer proceeds to make an assessment 
the plea of jurisdiction cannot be raised 
before the Assistant Commissioner on appeal 
under S 30 and the High Court cannot deal 
with the question under S 60 of the Act 
In such a case it cannot be said that the 
proviso to S M (3) has been ignored for 
the proviso onlj requires that the assessee 
should have had an opportunity of repre 
senting his views and not that he should have 
b*en formally heard on his objection The 
filing of the affidavit represented the views 
of the assessee and he need not be heard 
aher the department had come to a decision 
on the point I L R (1940) All 7Ra= 
1940 A L J 855=1941 All 129 

Sec 31 —The Assistant Commissioner 
must state facts and give reasons for his 
findings \Vhere he omits to do so he fails 
to perform his dutj propcrij 10 L 833= 
1930 L 277 N\Tiere no appeal lies under 
S 31 no reference 1 es under S 66 (2) 
1932 A L J 576=1932 A 642 An appel 
lant m income tax cases has no higher right 
in adducing fresh evidence m appeal than 
he would have in a cimI case under O 41 
R 27 C P Code WTiere tl e accounts 
were not produced before the Assistant Com 
missioner and thej were sought to be filed 
before the Commissioner m appeal but were 
rejected!, held that the Commissioner did 
not err in law m refusing to admit those 
accounts at the hearing of the appeal Under 
S 31 prOM«o it IS not necessary to gne 
notice that the Assistant Commissioner pro 


poses to enhance the assessment to anj parti 
cular figure or to disclose the materials on 
wliicli the enhancement is a^ut to be made 
Consequenth the Assistant Commissioner 
cannot be said to have acted illegally m 
enhancing the assessment without previously 
disclosing the materials on which he based 
tli* enhanced assessment 7 R 635=122 
I C f59S=1930 R 4 See aho 1937 O W 
N 634=1937 O 416 1940 All 530 The 
question whether an assessment made b> 
the Income tax Officer under S 23 (4) is 
\alid or not is a question of law that arises 
or can arise out of an order of the Assistant 
Commissioner passed under S 31 and such a 
question cannot therefore be made the 
ground for an order by the High Court under 
S 66 (3) requiring the Commissioner to 
stale a case (6 R 21 8 R 209 

8 R 203 7 R 669 Overr ) 9 R 

281=1931 R 194 (F B ) An appli 
cation bs an assessee under S 27 was 
rejected bj the Income tax Officer and 
tie assessee filed an appeal under S 30 (1) 
to the Assistant Commissioner, rightly or 
wrong!} who decided it on merits Held 
that the decision of the Assistant Commis 
sioner was an order under S 31 for pur 
poses of appl}ing to the Commissioner to 
make reference to the High Court (1929 
R 8 Ref ) 1933 O 396 Where the 
Assistant Commissioner hears the appeal of 
the assessee and passes an appellate order 
under S 31 d smissing the appeal the re 
oiiircments of S 66 (2) are satisfied whether 
the Assistant Commissioner has jurisdiction 
or not 28 S L R 174=1934 S 46 
Secs 31 and 32 — WTiere an appeal has 
been actuallj preferred to the appellate 
authority and where it has been disposed of 
by such authority the order passed m such 
a proceeding may without straining the 
actual words of the section be regarded as 
an order under S 31 or S 32 as the case 
may be even though no appeal might have 
been m fact competent (9 C 100 Foil ) 
133 I C 753=1931 P 306 (F B ) 

Secs 31 and 34 — Per Panckndge J — 
WTicre an assessee rightly objects to an 
assessment or re assessment under S 34 on 
the ground that the proceedings are bad on 
the face of them the powers of the Assist 
ant Commissioner on appeal cannot 
to enhancing an assessment, which the In 
come tax Officer had no junsd cl on to make 
and must be limited to annulling it as made 
without jurisdiction I L R (1937) 2 
Cal 540=41 C W N 90a No doubt S 
31 empowers an Assistant Commissioner of 
Income tax in general terms to enlarKe an 
assessment, but that power cannot be exer 
cised irrespecUve of the hmiUtions imposed 
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(2) The * [Appellate Assistant Commissioner) may, before disposing of any 
appeal, make such further inquiry as he Uitnks fit, or cause further inquiry to be made 
by the Income-tax Officer. 

*[ (2/1) The Appellate Assistant Comimssioncr may, at the hearing of an 
appeal, allow an appellant to go into any ground of appeal not specified in the 
grounds of appeal, jf the Appellate Assistant Commissioner is satisfied that the 
omission of that ground from the form of appeal was not wilful or unreasonable) 

(3) In disposing of an appeal the ’[Appellate Assistant Commissioner] may, 
in the case of an order of assessment, — 

(a) confirm, reduce, enhance or annul the assessment, ’[• * *] 

or, 

(i) set aside the assessment and direct the Income-tax Officer to make a 
fresh assessment after making sudi further inquiiy as the Income-tax Officer thinks 
fit or the ’[Appellate Assistant Commissioner] may direct, and the Income-tax 
Officer shall thereupon proceed to make such fresh assessment ^[and determine 
where necessary the amount of tax payable on the basis of such fresh assessment], 
*[or, in the case of an order refusing »*[to register a firm under section 26A 
or] to make a fresh assessment under sect on 27, 

(c) confirm such order or cancel it and direct the Income-tax Officer ’[to 
register the firm or to make a fresh a^tsessment, as the case may be]], 
or, in the case of an order under sub-section (2) of *[section 25, or sub-section (i) 
of section 23A, or sub-section (2) of section 26 or section 48, 49 or 49F], 

•[ (d)] confirm, cancel or vary such order, 

’®[or, in the case of an order under sub-section (i) of section 25A, 

(e) confirm such order or cancel it and either direct the Income-tax Officer 
to make further inquiry and pass a fresh order or to make an assessment in the 
manner laid down in sub-section (2) of section 25A, 

or, in the case of an order under section 28 or sub-section (6) of section 44E or sub- 
section (5) of section 44r or sub-section (1) of section 46, 

(/) confirm or cancel such order or vary it so as either to enhance or reduce 
the penalty ; 

or, in the case of an appeal against a computation of loss under section 24, 

(g) confirm or vary such computation] : 

Provided that the ’[Appellate Assistant Commissicrer] shall not enhance 
an assessment ’’[or a penalty] unless the appellant has had a reasonable opportu- 
nity of showing cause against such enhancement • 

’[Provided further that at the hearing of any appeal against an order of 
an Income-tax Officer, the Income-tax Officer shall have the right to be heard either 
in person or by a representative]. 

’*[ (4) Where astheresult of an appeal any change is made in thc'assess- 
ment of a firm or association of persons or a new assessment of a firm or association 


LEG. REF. 

^Substituted for "Assistant Commissioiiei’’ 
by S 37 of Act VII of 1939 

• nserted by tbid 

• Omitted by Act XXIII of 1941 

‘Added by Act VII of 1939 

• Inserted by S 5 of Act XXII of 1930 

• Inserted by S 13 of Act XVIII of 1933 

’ Substituted for “ to make a fresh assess- 
ment,” by \bxi. 

• Substituted for the words and figures “ sec- 
tion 25 or section aS ’’ by S 37 of Act VII of 1939 

• Cl {e) was rc-lettcred Cl (<f) by S 5 of 
Act XXil of 1910 

*• Inserted by S 37 of Act VII of 1939 

"Added by ibid 

"Added by Act XXIH of 1941. 


by S 34 The Assistant Commissioner is 
noL therefore, legally competent to add a 
new Item of Income, after the expiry of the 
limitation prescribed in S. 34, when an ap- 
peal against an assessment is pending before 
him Nor is he competent to set aside the 
assessment made under S. 34 and direct the 
Income-tax Officer to make a fresh assess- 
ment including a fresh item of income after 
the period of limitation prescribed in S. 34 
has expired. I L.R. (1938) Lah. 359s: 
1938 Uh. 741. 

Secs 31 and 66 — Where the assesses 
does not raise a point before the original 
taxing officer, but raises it before the As- 
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30 ()' 

ofpcnonn$oriIcr^tol>cmidr,ihrAppcll-itcA8t,,t.-intamiinUiint.rrn.-i>.'iiitl<f,.r 

the Inromc*ta\ OITiccr in amend ncrortlinrl) an) a«r$»mriu mdr nn an\ tmrUifr 
ofUic Hrm or an\ member oftlie atuKTition ^ ' 

(5) Appellate Asslitajit Cnmmitnionrr on tlic rnnrlinioti of llir 
appeal, communicate the orders pa«srtl In liim to the as«r«<rr and »o thr Com* 
missioncr.] 

3^ zf/’/’ra/i a^atrat criirrs rf Af’f^UaU f*rrimi«j;rrrr OrMtled fr S ft? 

of the Indian Incorre-tax {Arrtrdntnt Act, 1930) (17/ nf 1030}. * ' 

*[33 (0 An) assessec olijcftim» to nti onlrr passed b) an v\pprlhtr AmIi 

Ap,,..!. onlm of cr , action 3, 

Apfilutc .Want Commii- "ppcal to the Apprtlnlr I ribmnl u ithhi sixl\ dni 
iioner of the date *[on whifh surh ortler m cotmnunieatrd 

to him] 

partinit-ir ileni of uiconie and no *p|*f»l tin 
to the Comnu«»ionrr itmlfr S .0 acalntl 

(i**IM*" NU 

Sect 32 and S3 — Wliere llir a««e«trr 
files an apKil from tlie onlcr of atsrtsinriit 
In ilie Jneome fix OHieer Ihe Conimlnioner 
on tike aclion under S 31 ami ntoieed to 
entmee the assrstnirnl aficr linimr dltno 
ei| of llif nssenre's n]>|inl imdrr S 32 Imt 
die exerene of the |n.iirr. of review nmiir 
S U would liowever, he iii)|r«| |o (he 
Iimitxlion |.ro\ idrd In S H I he ('oiniiiU 
^oner when ilnilinK' ivllh the ai>|ifrtl iindrr 
32 on i-asv ot.ler* onli with |u 

tiu snlijecl inatirr of ihe H|.| enl. and Vaiiiw | 
/Mrt Mio/M nroeerd to rnlnnei nn ntn ivinmi 

of the Art. If the (VmmlMloi.rr riilN, for 
the rrcofil of n cine Hfhr (lliiodnjr o( |hi< 
apfenl ore/erred lo him h|,dn»l ||ie oidcr 
of an A»*Utimi ( oimidsilohi r he woiill In 
cxerrhoH l'‘'ver|i of i.vjiw In ri.|Mt of 

|•rf^eedlllH• wlilih lnv« I t,d en hv an 

Olillioflly iidiordlnili In him lOid tmt in 
reiiieit of inHerilliiiin itlm h lilijoilr .»» 

H f.ml of IM !• I n 


, ^ LFG nPF 

* Substituted for the oneiml tection lr> S DU 
of Act VII of 1930 

•Substituted b> Act Will of io|i 

NOTES 

sistant Commissioner m appeal from ilic 
order of assessment, the latter is rerfectl> 
justified tn refusing to allow it to he raised 
xvhen It involves the prodiielion and lieirim; 
of fresh evidence The HirIi Court will 
not interfere with the discretion of the In 
come tax authorities in refusms oermission 
to the assessee to adduce fresh evulcnee 50 
M. 263=1936 M 776=71 ht L J. 35 (I 
B.), See oho 62 C lOU An order eon 
firming an assessment wulim the mcxintiK 
of S. 31 of the Act means an order Imiiig 
reference to the assessment and affinninK it 
Where an appeal is dismissed hy the AssmI. 
ant Commissioner of Income-tax on the 
ground that it is barred bv hmitalion, with- 
out even considering the question of asses*, 
ment, the order of dismissal is not an order 
confirming the assessment nmkr S 31 for 
the purposes of S 66 (2) of the Ineome 
tax Act S 66 (2) docs not apidy to mcli 
a case and the High Court caimol direct llir 
Commissioner to state a case ISS I ( 
124=1935 A L J 845=1935 All 572 

Sec 32 (1) —Assistant Commissioner— 
Powers of — Appeal limited to suhjerl nml 
ter of assessment. 4 P 3^5=6 j'lt 1, 'I 
166 Appeal — Limitation — Applicniloii for 
copy not properly stampcil nncl ikh areoni 
panied by a proper authority to apjly for 
copy — Not proper — Time taken hy siieli np 
plication cannot be deducted from perlml of 
limitation. 11 P. 40=1932 P 10,1 
application for copy of an order passeil hy 
the Assistant Commissioner of Inromr lax 
falls within paragraph 5 of Art I («) of 
Sch. II of the Court-Fees Act and reijnlrrs 
a Court-fee of two annas, U p 10— p»l2 
P. 103. When the Assistant CommUslonrr 
in an appeal to him from the order of as- 
sessment of the Income tax OITicer redurrs 
the amount of income under one head Inil 
increases the amount under another, ilie pet 
result, however, being a reduction l/otli of 
the total income assessed and Ihe (ax, It is 
not an order "enhancing the assessment,** 
though It nay involve an enhancement of a 


Inti nil l|i( (Viiuiui* 
‘1 11 till' kll I u I hi 

‘1 15 Hi,35U 

*'f n HOIS. 
,V J». kiil'hri m |ht 

IW? M \V N, hll 

hill l^jif ,i|i tipi It 


Bee ?1i Itfvinv 
xioiier’x iMiwri* iiiiih I 
limit itlonx liiiirfisiil I I 
1927 I. 2m Pm |.i 
ineiit i»r«Merdiii|!» S 

nrovfshuis of S 11 

(P It ) Ihirliig Ihe iiunli 
ration Milder S fA (2) ihu rnmiii'i..'ii nl'r 
ran exerrUe Ii1» pnwer nf ri-vliw mnhr h 

11 7 ft WI=1029 1( 2IH l\f 11 ) wWri 

a roiiiinlssinner riviewn hl> diii>u>ii tmhr 
S 31 oMhe liifome |ix Art nml i.>m» kii|> 
lleiiirnlal demaiul he jjlyi a siilhiivid 

and reasmiahle onixHliiiiilv In ihi- x»»i*»fc 
to hr lieard 5 Va\ I 'j f|ia_1 P 66] 

See fl/rii V> r W N H11 = 10'fi ( lie 

vkw — hupj.lemeiilal demand - NnUii. In 
atsrisrr KH 1 (' lf)M = p»2t P hM It 
ii iiirorrect In say that if the rmnmuttuncr 
■res fit (n hnhl the j rnrreilingi lefnrc the 
Assistant Commissioner ii/''’.i i<rrr an I a 
niillil>| til' High Cniirl ha* no (nwer In tn 
ijiiirr Into the validity of the rommiid'iiier's 
order*, alnee llic quashing of the pf(>ffei|ingi 
before the Assistant Commlsiiontr resulu 
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[S. 

Commissioner may, if he objects to any order passed by an Appell 

“[(2/f) The Tribunal may admit an appeal after the eanirv of the 
days referred to m sub-scctians (l) and (a) ifit is satisfied that there was sufficie 
cause for not presenting it witliin that period I 

shall bi venfieTr“,V° *' ''' Pt=scribed form ar 

irZLi ™ned m the prescribed manner, and shall, except in the case of a 

ru^^ees (“>■ '■'= accompanied by S fre of one hundre 

(4> The Appellate Tribunal may, after giving both nartics to the anne- 
an opportunity of being heard, pass such orders thereon as if thinks fit andfha 
communicate any such orders to the assesscc and to the Commissioner. ’ 

on appeal sharbe'l’nTl 


LEG. REF. 

‘ Subslityted by Act XXIII of 1041. 
'Inserted by tM 


^ ^ NOTES, 

m the absence of any order ivlueh the High 
Lourt can inquire into The ultimate 
authority on the question whether the 
proceedings before the Assistant Commis* 
sioner were iillro uuyr or not is Ihe High 
Commissioner, 1W3 S 
15tel45 I.C 143 It IS competent for a 
Lml Court to make a declaration that the 
registration 01 the partnership instrument 
was null and vend, and this course may be 
taken by the ( ourt notwithstanding any 
concurrent remedy m that behalf under the 
iMome*tax Act, that may be open to the 
plaintin and therefore notwithstanding the 
*^ct that the plaintiff applied as assessee to 
the Commissioner of income-tax for can- 
cellation of the registration under S 33 and 
that the application was rejected, the Court 
is entitled to make the declaration. 1933 
K. 229:s:U R, 380 Quaerr-— When the 
Commissioner of Income tax has exercised 
nis powers of revision under S 33 of Ihe 
Iricome-tax Act with reference to one point, 
whether it is open to him to exercise his 
powers of revision again in respect of the 
same ori^r m respect of other points which 
do not affect the previous one? 1940 I.T.R. 
437. 

LiKiTATtoN — Even though no limitation 
of time is prescribed for interference by 
way of revision under S 33, the Court would 
almost always incline in favour of taking 
the vieiv that such exercise of power should 
be within a reasonable time of the proceed- 
ings sought to be revised, reasonable time 
being computed by the Court having regard 
to all the other provisions of the Act, to the 
facts of the particular case and the special 
features, if any,' of it J927 M W N. 611 
(F.B ). Sefetso99IC 221 Law point 
arising m proceedings under S 33-~High 
Court’s power to direct Commissioner to 
make a statement of the case, s<e W I C 


K1 On Hus scclion, olm 4S M. W7= 
I- '-C- 285=34 M L.J. 

J. 298 (F E ), 9 p. 194=1930 p. 53. 

bees 33 and 34: Owieb of Ikcomc-tax 
Officer undoi Ss 22 anp 34— Remepv of 
A cewEVED pARTv.—If the Dfders of the In- 
come-tax Officer under S 22 and S. W are 
without jurisdiction, the Act provides the 
Commissioner with powers of revision 
under S. 33 If the Commissioner passes 
an order under S. 33 which the assessee 
considers prejudieiaJ to him, he can avail 
himself of (he previsions of S. 66 (2) of 
*e Act as amended b> Act XVIII of 1933. 
The contention that an application under S. 
«» would email delay, even if correct, does 
not justify (he assessee m neglecting the 
remedy provided by the Act and m seeking 
instead to call m aid the extraordinary 
powers of the High Court to issue a writ 
ol prohibition against the Income-tax Com- 
missioner 62 C 1011 

-ru’ ^ CoMMISSIO.VER's 

c » j* r”L ® Commissioner’s powers under 
t> JJ of the Act are subject to the time limit 
of one year mentioned m Ss 34 and 35 
WOTce where the order of the Income-tax 
Ufticcr is revised and cancelled by the Com- 
rnissioner more than a year after it was pass- 
»he cancellation is illegal. 2S S L.R. 
171^149 I C 12Mr=1934 Smd 16. 
c *3?® 33 and 66; Order arising under 

NOt ObUCED TO STATE 

IS no express obligation upon 
tne Commissioner to state a case on an order 
arising under S 33; nor has the High Court 
rower to order him to do so under S. 45, 
bpeeme Relief Act. The Commissioner 
r5*r,® ,y‘scretiQnary power vested in him. 

[I ^ 511, Foil. • 49 M. 725 (S.B.), Diss I 
58 B 361=36 Bom.L R. 23=1934 B. 62, 
^alta 1939 I.T.R. 506, 1940 I.T.R. 437. 

word "prejudicial” m S. 33 need not 
rave (he same meaning as in S. 66 (2) 

C Act, The word ''nrptiidinat” m S 33 


^ X * meaning as m 66 (/J 

word ''prejudicial” in S 33 
IS odiously used in the narrower sense of a 
^JUdice occasioned to the assessee by the 
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*[33 A {1} The Commissioner mny of his own motion call for tlie record 
Power of rcM ion by com Pfocccdin^ under this Act m which an order 

oner his been pissed by any authority subordinate to him 

and ma> make sucli inquiry or cause sucli inquiry 
to be made and, subject to the provisions of this Act, may pass such order tl creon 
not being an order prcjudiaal to the asscssee, as he thinks fit ’ 

Provided that tlic Commissioner shall not revise any order under this sub 
section if — 

(a) where an appeal against the order lies to the Appellate Assistant Com- 
missioner or to the Appellate Tribunal, the time within which such appeal may 
be made has not expired, or 

(1) the order is pending on an appeal before the Appellate Assistant Com 
missioncr or has been made the subject of an appeal to the Appellate Tribunal, or 

(f) the order has been made more than one year previously 

(2) Tlic Commissioner maj, on application by an asscssee for revision 
of an order under this Act passed by any authority subordinate to the Commissioner 
made w ithin one year from the date of the order, call for the record of the proceeding 
in which sucli order was passed, and on receipt of the record may make such 
inquiry or cause such inquiry to be made and subject to the provisions of this 
Act, may pass such order thereon not being an order pr judicial to the assc«sce, 
as he thinks fit 

Provided that the Commissioner shall not revise any order under this sub 
section if — 

(a) where an appeal against the order lies to the Appellate Assistant Com 
missioncr or to the Appellate Tribunal but Ins not been made the time within 
whitdi such appeal may be made has not expired or in the rase of an appeal to 
the Appellate Tribunal the asscssee has not waived his right of appeal or 

(i) where an appeal against the order Ins been made to the Appellate 
Assistant Commissioner the appeal is pending before the Appellate Assistant 
Commissioner, or 

(c) the order has befcn made the subject of an appeal to the Appellate 
Tribunal 

Provided further that an order by the Commissioner declining to interfere 
shall be deemed not to be an order prejudicial to the asscssee 

(3) Every application by an assessor under sub section (2) shall be accom 
panicd by a fee of twenty five rupees J 

34 *[(*)] cons-quence of definite information which has come 

into ins possession (he Income tax Officer discovers 
Iftccroetvizpftsaisewnwvt mcome profits or gams chargeable to income tax 

*[have escaped assessment in any year, or have been under assessed, or have been 


LEG REF 

* Inserted by Act XXIII of 1941 
‘Original S 34 re-numbered sub-section (1) 

by S 41 of Act MI of 1939 

• Substituted for for any reason by 


* Subst tuted for has escaped assessment 
in any year or has been assessed at too low a 
rate by ibiJ 

XOTES 

order of the Comm ssioncr 1 imsell In S 
66 (2) this reason ng does not apply be 
cause S 66 (2) deals with the rglt of 
the assesses to make an appl cat on from 
such an order while m S 33 tlere is no 
application necessarily before the Comm s 
sioncr at all 1940 I T R 437 

Sec 34 _S 34 IS applicable to assess 
tnents to super tax, and not merely income 


tax I L R (1939) Bom 445=41 Bom 
L R 652=1939 Bom J62 Amend ng Act 
of 1923 — Effect of — Assessment to super 

lax in 19922 1923 for mcome of 1911 22 

Legal ty of 79 I C 798=1924 if 48a (2) 
Appicabhty of section — Estate of deceased 
— S 24-B if excludes S 34 See 37 Bom 
L R !12=193a B 167 
Scope and Applicattov — Sect on 34 is 
appi cable to cases m wh eh cither no assess 
ment at all has been made upon the person 
who recened the income, profits or gams 
liable to assessment, or where an assessment 
has been made m (he course of the year but 
some port on of the income, profits or gams 
of such asscssee for some reason or other 
las not been included in the order of assess 
roent 9 R 167=1931 R 101 (S B ) 

S 34 does not apply to eases m which assess^ 
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assessed at too low 'i rate, or have been the subject of excessive relief under this 
Act] the Income tax Officer may, *[m any case in which he has reason to believe 
that the assessee has concealed the particulars of his income or deliberately fur 
nished inaccurate particulars thcicoF, at any time SMthin eight years, and in any 
other case at any time within four years] of the end of that year, serve on the person 
liable to pay tax on such income, profits or gains, or, in the case of a company, on 
the principal officer thcieof, a notice containing all or any of the requirements 
which may be included m a notice under sub section (s) of section 22, and may 
proceed to assess or re-assess such income, profits or gams, and the proMsjons of 
this Act shall, so far as may be, apply accordingly as if the notice were a notice 
issued under that sub-section 

Provided that the tax shall be charged at the rate at which it would have been 
charged had the income, profits or gams not escaped assessment or full assessment 
as the case may be 

^[Provided further that when the income, profits or gains concerned are 
income, profits or gains liable to assessment for a year ending prior to the com 
xncncement of the Indian Income fax (Amendment) Act, tgsg, or uhere the 
asses'^ment made or to be made is an assessment made or to be made on a person 
deemed to be the agent of a non resident person under section 43, this sub section 
shall have effect as if for the periods of eight years and four years a period of one 
year were substituted ] 

*[ (2) No order of assessment under section 23 or of asscs«ment or re-assess- 
ment under sub section (i) of this section shall be made after the expiry, in any 
case to which clause (e) of sub section (t) of section 28 applies, of eight years, and 
in any other case, of four years from the end of the year in which the income, profits 
or gains were first assessable ] 

^[Provided that nothing contained in the section shall apply to a re-assess 
ment made in pursuance of an order under section 31, section 33, section 66, or 
section 66 A ] 


LEG REF 

^ Substituted for it any um e within one 
year by 41 of Act \ H of 1939 

• Proviso added by tbtd 

* Added by ibtd 

^ Added by Act XXIII of 1941 

NOTES 

ment proceedings have been duly commenced 
m the course of the year of assessment 
although It may be that they have not been 
completed withm that year 9 R 167 See 
also 58 C 909 61 C 285 (P C ) noted 
mfra The Income tax Officer is not re 
quired by S 34 to convene the assessee or 
to intimate to him the nature of the alleged 
escapement or to give him an opportunity 
of being heard before he decides to operate 
the powers conferred by the section To 
enable him to initiate proceedings under the 
section, it is enough that he on the infer 
mation which he has before him and ui good 
faith considers that he has good ground for 
believing that the assessee s profits have for 
some reason escaped assessment or have 
been assessed at loo low a rate 67 I A 
239=1 L R (1940) 2 Cal 215=1940 P C 
124=(IW0) 2 M L J 577 (p C ) See 
eUo IWO ITR 243, 1941 ITR 618, 
1938 Cal 557 S 34 would also apply to 
a case m which no notice under S S (2) 
has been givea, and a person who receives 


no notice under S 22 (2) does escape 
assessment aJthougli through no fault of his 
own the process of assessment has never 
been set m motion Where tl e assessment 
starts with a notice under S 34 all the rele- 
vant portions of the Act apply as effectively 
as where the assessment starts with 
3 notice under S ^ (2) A person 
who receives no notice under S 22 
(2) and who is not all assessed to 
ircome tax in one year ma> be pro 
ceeded against under S 34 and assessed to 
income tax m the following year on the in 
cUmc of the previous year 39 Bom L R 
123 An assessment made under S 34 
which IS based not on facts but upon surmises 
and hypotheses for which there is no sound 
foundation, cannot be sustained 14 R 228 
=165 I C 3=1936 R 219 (S B ) See 
aho I L R (1937) Bom 310=39 Bom L 
R 123=1937 Bom 214 Under S 34 an 
^sessment cannot be reopened merely at 
the discretion of the Income tax Officer He 
cannot reopen an assessment merely to cn 
quire further into the assessee s boofrs lO 
case something assessable may be found 
It is an essential pre requisite to reopening 
M assessment that an item of income pro 
fits or gams has escaped assessment and the 
Income tax Officer cannot give himseil 
jurisdiction by an erroneous finding of fact 
62 C lOlJ Where the assessee company 
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NOTES entitled in such a case to make the assess 

has succeeded to the business in issue after ment under S 23 (4) 34 C W N 1093 

notice duly scr\cd under S 34 upon the ^Vhere the assessec is already assessed 
predecessor the former is liable to be tinder S 23 (4) it is competent to re assess 
assessed Without fresh notice being sened under S 34 within one year of the 

upon it under the section The Income tax original assessment on the ground that his 

Act docs not contemplate any fresh notice “Comc profits or gams chargeable to 

to be sened upon the successor inasmuch income fax had escaped assessment 10 L 
as the proceedings once started against the 691=1929 L 173 The Income lax Officer 
predecessor continue against the successor 6as no jurisdiction to rCMse the assessment 
c\cn if the predecessor has ceased to exist the previous year which has been com 
18 L 32o When part of the profits of a and has become final 1933 Rang 

registered firm have escaped assessment 3a0 A subsequent Income tax Officer can 
assessment can be made under S 34 not go behind and revise the assessment 
and tax levied upon a partner of the made by his predecessor m the previous 
firm m respect of his share of such merely because he disagreed with tlie 

part, when proceeding under the said predecessor s finding as to the amount of the 
section against the firm itself in assessable income 146 I C 300=1933 R 
respect of the <aid part have failed for lack dSO (SB) See also 14a I C 145=1933 
of jurisdiction and fresh proceedings are S 1& (1938) 2 M L J 115=63 I A 236 
time barred 58 C 1201=33 C W N 534 ^ ^ 1938 B 487 (PC) Where an 

=1931 C 686 (S B ) Partners same m assessment of super tax has been com 
both firms— Remittance of profits by one pleted as tf the assessee were a Hindu 
business to another— Firm escaping assess undivided family and it is subsequently 
ment — No allocation of profits to individual held that the assessee i$ an mdivi 
partners— Assessment of individual partner vidual if the original assessment was 
IS valid 46 L W 90:'=(1937) 2 M L J m the absence of a return made under S 23 
928 It IS not necessary that there shduld (4) and the assessee in answer to a notice 
be an allocation amongst the partners of the under Ss 22 (4) and 34 files a return dis 
profits to constitute receipt of profits closing a lesser income tl an that taken ui 
Receipt of the money by the partnerships the original assessment the Income tax 
was a receipt on behalf of the partners Officer can reopen the assessment and deter 
There » nothing in the Income ux Act mine the «sessee s income de novo 1931 

which says that a partnership or a firm is A L J I109=]«2 A 83 In such a case 

to be assessed first Either the firm itself the Income tax Officer cannot proceed on the 
IS liable to be assessed or its individual fooling that any portion of the income has 

partners 46 L W 901= (1937) 2 M L J escaped assessment, but he can proceed on 

928 (F B ) S 34 IS not limited to cases the ground that the sum had been assessed 

of non disclosure by the assessee or dis at too lovv a rate 1932 A 83 The 

covery of new matter by the Income tax Income tax Officer has junsd ction to im 
authorities or inadvertence as distinguished pose a jjenally in the matter of income tax 
from erroneous deliberations on the part of in proceedings for assessment taken under 
the authorities It can be applied to put S >4 of the Act 53 A 445=1931 A L J 
right an assessment by which a deduction 336=1931 A 421 

has been improperly allowed on the ground Limitation — In any year —Meaning of 
that the balance has escaped assessment — Starting point of 1 mitati^ for notice 

37 C W N 430=1933 C 777=60 C 843 under S 34 61 C 132=38 C W N 2CM= 

Service within one year of a proper notice 1934 C 515 Notice under S 22 served m 

on the assessee giving notice of the inten proper time and assessment made — Assess 
tion on the part of the Income lax Officer ment subsequently set aside by High Court 
to re assess is a condition precedent to any —Fresh assessment in accordance with High 
valid reassessment under S 34 54 M L Court order but more than one year after 

T 298 (F B ) Reassessment proceed the expiry of tie tax year not barred by 

ings should be validly started under S 34 limitation 61 I A 10 noted tnfra 

before a penalty is imposed by the Commis Whatever may be the reason for which the 

sioner under S 28 and it is only m that Income tax Officer should fail to assess any 
sense S 34 controls S 28 54 M L J income within the period prescribed by law 

298 (F B ) Where no machinery existed he is not competent to assess it after the 
to m^e it possible for the mcomc tax autho expiration of that permd of Imitation 8 
rities to assess the income during that year L 354=1927 L 243 Tie 1 mifation o! one 
the assessment made subsequently under the year applies only to the notice If a notice 
section is illegal 1931 L 441 Reference caling upon the assessees to file a return 
on the oucstion whether Hindu joint famdj of the additu^l mcome is gwm w thin tie 
had become divided— Jurisdiction of Income tme therem Imited the rest of the assess 
Sx Officer to decide 5ee 1927 MWN ment proceed ngs need not be completed 

591 (F B ) The failure to produce books withm th« 
of awunt req^uired by the authorities by a !,o-,ov 

notice under S 34 entails the same cense 302=(1939) 1 M L J 371 (F B ) There 
as m the ease of a failure to make ss no premsioa m Uw for the recovery of 
« ^rn, and the Income-tax Officer ts faxes « •»caped income for more than 
C CM, -377 



3010 


Thf Civil Court Manual (Imi trial Acts) 


[S 34 


NOTES 

one >ear 1929 A 919=1930 A L J 26 
See aho 1933 S 158 as to charging of super 
tax against a firm whose registration was 
cancelled by the Commissioner Mortgage 
—Interest assessed annuallj on accrual basis 
—Realization of interest by execution sale 
by assessee subsequently disco\ ered-r-Assess 
ment of interest representing escaped income 
on sash basis — Legalitj — Change of system 
to get over limitation not justified 183 
I C 83=1939 I T R 522 

Escaped Assessment —The expression 
has escaped assessment in S 34 cannot be 
read as equivalent to has not been assessed 
nor can income which has already been duly 
returned (under S 22) for assessment be 
said to have escaped assessment within the 
statutory meaning merely because the assess 
ment on income so returned was not made 
(under S 23) within the tax year Income 
has not escaped assessment within the 
meaning of S 34 if there are pending at the 
time proceedings for the assessment ol the 
assessee s income which have t'ol 
nated m a final assessment thereof 
909 Appr ) 61 I A 10=61 C 28p=I934 
P C 33=66 M L J 121 <P C ) See cho 
61 C 132=38 C W N 204=1934 C 515 
See alto 59 B 626=37 Bom L R 697-1935 
B 410 Na tm Jit J —The word assess 

ment m S 34 is not confined to the definite 

act of assessment but includes also »he 
process of assessment It ^ 

strued m the narrow sense ^ 

lent to has not been assessed I T 

R 236=1940 Cal 520 ,« 

escaped assessment m S 

mX. “false rotor„aod o.od« to 

makes a laise . , escapes assessment 

falsehood aod fraud pe.pelrated 

bv hm be deleeted «.th,o the t.rae l.m.t 
prescribed by the section he can be assessed 
under S 34 on the correct income 31 S 

L R 452 S 34 is applicable, to cases m 
which either no assessment at all bas been 
made upon the person who received tl e m 
come profits or gams liable to assessment 
or where an assessment has been made m 
?he course of the year but some 
the income profits or gains of such assessee 
tnr <ome reason or other has not been ui 
ISded m the order ol assessmeiit such 
income IS income which has escaped asscK 

'“cm in tlio 

of S 34 of the Act 14 R 228-1^ ^ 
219 (SB) The li come tax . OfBw 
relying upon the accounts submitted by toe 
Issessee firm passed an order of assessment 
but the Commissioner of Income tax estimat 
Ihe mcornc for himself enhanced it with 
oift issuing notice within the period of one 
v^r T/Wd that the d ficrcnce m the esti 
mates of income of *c Income 
and Commissioner was income that Jiad 
CKapcd assessment within the meaoioE « 
S 34 and the Commissioner was not entiUeo 


to enhance the income without notice to the 
assessee within the time mentioned in S 34 
38 P L R 1107=1936 L 897 The words 
for any reason placed before the expres 
Sion escaped assessment clearly indicate 
that the Legislature intended to include all 
those cases which either resulted from mere 
inadtcrtcncc pr from conscious misappre 
henston of the proper situation There is 
no justification for confining the meaning of 
the word escape to those cases only which 
have not come to the notice of the Income 
tax Officer at all and excluding those ca«cs 
where he has applied his mind but on ac 
count of an error of judgment has set am 
part of the income free from assessment 
The idea conveyed by the words for any 
reason is so wide as to make it impossible 
not to include any case of non assessment to 
whichever cause it may be due 158 I L 
349=1935 L 361 See alto 1940 Cal S’0= 
191 I C 118 It covers not only a case 
where the Income tax Officer omitted to 
consider the question at all but also a case 
where on consideration he came to the con 
elusion, ex /t)fiot/iett an erroneous conclu 
Sion that the property in auesti^ was rot 
assessable 49 M 22=1926 M 287=50 M 
L J 263 (Per ruti Bench Daltp Svtsih J 
contra) The words if for any reason the 
assessment is loo low in S 34 are. "W* 
enough to cover a mistake of Javv e g 
where the sole surviving coparcener ha* been 
originally assessed as a member of a Hinou 
joint family accorduig to a decision m the 
High Court but subsequently the i'rivj 
Council held differently that m such a case 
he can be assessed as an individual such a 
mistake is covered by S 34 and a fresh 
assessment can be made under S 34 4 L 

R (1939) Bom 443=41 Bom L R 65^ 
1939 Bom 362 See also 1940 Cal 520 
1938 Cal 537 (S B ) 1940 Cal 520 The 
word escape has a wide meaning and tne 
words for any reason in the beginning 0 
S 34 appear to widen the interpretation antt 
not to narrow tl e meaning of the wor 
escape Hence if an item of income 
IS included in the return submitted by a 
assessee during a tax year but is left u 
assessed by the Income tax Officer os’ 
assessed in the first instance the assessm 
IS cancelled by any appellate or '^ovision 
authority it escapes assessment within m 
meanmg of S 34 and the assessee can 
legally served with a notice within one yw 
of toe end of that year (14 L 253— 1. 
I C 415=1933 L 284 Overr ) 16 L W/ 
=158 I C 718=1935 L 742 (F B ) ^^e 

income profits or gams which the locom 
tax Officer is authorised and bound to ass 
under S 34 is the income profits or ga^, 
chargeable to income tax that had esca^ 
assessment in the particular year It is 
open to him to ascertain the whole a*®', 
able income of the assessee and tl cn ^r 
to ascertain whether some portion ot su 
income had or had escaped , 

R 28=132 1 C 559=1931 R. 333 In * 
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proceeding under that section, the Income 
tax Ofncer and after him the Assistant 
Commissioner are onl> dealing with the 
extra income >\hich has not been assessed 
to income tax No jurisdiction is gi\en to 
either of these olTicers to make a new assess 
ment for the purpose of taxing the ssho’c of 
that assessment It is therefore not open to 
the Assistant Commissioner on ippeal to grant 
anj relief other than setting aside the extra 
assessment bj the Income tax Officer 1931 
A L J 878 When an assessment has 
already been made in respect of the previous 
accounting jear under S 34 the question 
whether all income which had accrued and 
had escaped assessment had been assessed to 
tax or not depends upon the investigation of 
facts of the case 1931 C 761 (S B ) Per 
C J — It may be that income cannot 
be said to have escaped assessment except 
in the case where an assessment has been 
made which docs not include the income 
At all events income has not escaped assess 
ment if there are pending at the time pro 
ceedings for the assessment of the asscssees 
income which have not yet terminated in a 
final assessment thereof 3a C N 310= 
58 C 909=1931 C S43 (S B ) (Original 
proceeding against the assessce kept alive on 
account of a subsequent transfer of proceed 
mg to a special officer being declared m 
valid) \S^ere income has been assessed in 
the hands of an assessce to whom it was sub 
sequently found not to belong the income 
must be said to have escaped assessment 
within the meaning of S 34 8 L 3 m— 

1W7 L 248 Wlien the Income tax Ofncer 
takes action under S 34 of the Indian In 
come tax Act for the purpose of raising the 
rate of tax on the ground that the rate 
originally fixed was too low he is not bound 
to reopen the whole assessment and re 
assess the income that is to determine afresh 
the correct taxable income of the assessce 
and enquiry need not go be>ond the facts on 
which the raising of the rate depends 1930 
M 126=58 M L J 23 (F B ) Where a 
creditor had, prior to the >car of assess 
ment received a sum of money from a 
debtor and he transferred the sum to mtc 
rest account in the assessrnent year, and 
such sum was not taxed before nor was it 
treated as non taxable htld that it must be 
treated as interest received in the assess 

Escaped assesssievt— Buxden m proof 
—Under S 34 the onus does not he cm the 
income tax authorities to satisy the Court 
„po,. that .acoma, profit, aad^as 

had escaped assessment The eflect oi so 
Sldoig tSuld ba that at a'ary aa.a m »h.ch 
procaadoig. ata takati tindas S tha 

L™" aa »oiild ha.a an appaal on fact. 
XJndar S 34 it tha inaoma ta* autbont.as 
W iot mt.d.raatad thatnial.as in la«, and 
Sara wara matartals bafora tha inrom M 
Jithottuas npon ^b.ah J 

mmntc, profit! and pain! had m fact ascaped 


MMSsmant, tha High Conn mil not mlar 
fare or d.stutb tha finding ot tact at nhich 
«ia tnremc tea authorilias have artivad 
° i’ 5 2®=1W6 R 
L R 697=IP3o B 410 It is ali.ays open 
to an assessaa under S 34 to show in any 
way he can that the income profits or gains 
alleged to have escaped assessment have not 
in truth and in fact escaped and for 
this purpose it is not true that that income 
profits or gams have necessarily escapeed 
assessment, because they have not been 
assessed under the right head But if it is 
once shown that income has escaped assess 
ment, the assessee cannot under S 34 resist 
proceedings to assess it merely by showing 
that other income profits or gams have been 
assessed at too high a figure 34 C W N 
816=1930 C 627 (F B ) 

Notice — The Income tax Officer can is 
sue a notice under S 34 even after an as 
scssment has become final in appeal before 
the Assistant Commissioner of Income tax 
A notice under the section can be issued 
without proving by admissible evidence be 
fore the issue of such notice that such and 
sucJi income and such sources have 
escaped assessment All that is neces 
sary is that the Income tax Officer 
must have reason to believe that in 
come has escaped assessment 1942 I T 
R 79 There is no standard form of notice 
prescribed m S 34 and all that the section 
requires is that a notice containing all or 
any of the requirements which may be in 
eluded m a notice under S 22 (2) shall be 
served So where the so-called notice was 
in the form of a letter by the Office but it 
contamed all the details provided for in a 
notice the notice must be treated as suffici 
ent and regular m form 61 C 132=38 C 
W N 204=1934 C 515 It is the Income 
tax Officer who is to decide whether income 
chargeable to tax has escaped assessment 
he IS the person charged with the duty of 
taking action under S 34 where such action 
ought to be taken Apart from the asses 
see no person other than the Income tax 
Officer can by reason of S 54 of the Act 
have any knowledge of the first assessment 
and upon what data it was based and none 
else is m a position to decide whether m 
come has escaped assessment or not In 
deadmg whether income has escaped assess 
ment the Income tax Officer must not act 
on suspicion or conjecture, he must deade 
the questions upon a fair and reasonable 
consideration of such information and ma 
tcnals as were available to him He need 
not hold a formal enquiry but he should 
indicate to the assessee the nature of the 
alleged escapement so as to enable him to 
identify it and explam it if he can In 
other words he should give the assessee an 
opportunity of being heard before he deades 
agamst him that income has escaped assess 
ment and proceeds to upset the settled as 
sessment If the Income tax Officer W 
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35 (0 ^[The Commissioner or ffAppcHate Assistant Commissioner} may, 
Rectification of mistake nt any time *£witliin four years} from the date of any 
ri • • . . ofQCf passed by him in appeal or, in the case of the 

Commissioner, in revision under section -fasA} and] the Income-tax Officer may, 
at any time [within four years] from the date of any ^[assessment order <[or refund 
order] passed by him] on his own motion rectify any mistake apparent from the 
t u revision ^[assessment or refund] as the case may be], and 

shall within the like period rectify any such mistake which has been »[brought to 
his notice by an ass^ssee] : ^ ^ 

Provided that no Sucli rectification shall be made, having the effect of 
enhancing an assessment t°[or reducinR a refund] unless ^fthe Commissioner, the 


LEG. REF. 

’Inserted by S 6 of Act III of 1928 

* Substituted for “ Assistant Commissioner ” 
by S. 42 of Act VII of 1939 

* Substituted for “ within one year,” by iW 

* Substituted by Act XXIII of 1941 
Substituted for “ demand made upon an 

assessee,” by Act VII of 1939 

* Inserted by S 3 of Act XII of 1940 

’Substituted for “of the assessment’* by S. 6 

ofActIIIofi928 

» * Substituted for “ or assessment ” by S 3 of 
Act XII of 1940 •* 

’Substituted for "brought to his notice by 
S 42 of Act VII of 1939 

‘•Inserted by S 3 of Act XII of 1940 

, ^ , . NOTES, 

satisfied with the asscssee’s explanation 
there is an end of the matter. On the other 
hand, if after a fair consideration of all the 
information and materials before him, in- 
cluding the explanation the assessee has 
given, or the failure of assessee to give any 
explanation of the alleged escapement, the 
Income-tax Oflicer acting as a responsible 
man comes to the conclusion that uicome 
has escaped assessment he may say so, and 
once he has so decided he may proceed under 
S. 34. Coming to a decision after giving 
to opportunity to the assessee of his being 
heard is a condition prececent to taking ac- 
tion under S. 34. The Income-tax Officer 
cannot proceed to act under S. 34 by merely 
stating that he has 'reason to believe’ that 
income has escaped assessment 177 I C. 
255=1938 Cal. 557 (S.B.). Where the 
assessee company has succeeded to the busi- 
ness m issue after notice duly served under 
S, 34 upon the predecessor, the former is 
liable to be assessed without fresh notice 
being served upon it under the section. The 
Income-tax Act docs not contemplate any 
fresh notice to be served upon the succes- 
sor, inasmuch as the proceedings once 
started against the predecessor continue 
against the successor, even if the predeces- 
sor has ceased to exist 18 Lah. 325=1937 
Lah. 830. When a notice under S, 34 has 
been served on a person and he has made a 
return in response thereto and then died, the 
proceedings can be continued by the issue 
of notices under Ss 22 (4) and 23 (2) to 
the successor of such person H js not neces- 
sary that the proceedings against the suc- 
cessor should be started de novo, 57 M. 


357=1934 M. 63=66 M.L.J. 17 (F.B.). 
When income has escaped assessment, an 
assessment can be made under S. 34 on the 
successor of the person who, if no succes- 
sion had taken place, would have been liable. 
Such an assessment is not Invalidated by the 
fact that the succession took place after the 
close of the year in which he escaped assess- 
ment. See 57 Mad, 357=66 M.L.J. 17; 
1936 Lah. 750. The iseiie of a fresh noUct 
under S. 34 does not do away with the pre- 
vious assessment under S. 23 (4). 1931 A. 
L.J. 1109=1932 A. 83. S. 34 itself men- 
tions that notice under S. 34 may contain all 
or any of the requirements which may be 
included in notice under S. 22 (2). So 
when a notice under S. 34 is issued another 
notice under S. 22 (2) is not necessary. 
1936 L. 750 

Re-assessment— When can be made — 
Income m respect of which a final and con- 
clusive assessment has been made cannot be 
subjected to re-assessment except when the 
assessment has been fixed at too low a rate 
either under S 34, or under any other sec- 
tion of the Income-tax Act. 14 R. 228= 
Butf«fl/fO 146I.C. 
300=1933 Rang 350, 1933 Sind 158. 

Secs 34 and 23 (4) —When once a 

final assessment is arrived at, it cannot be 
re-^pened except in the circumstances de- 
tail^ m S 34 and S. 35 of the Act and 
within the time limited by those sections 
1ms evidently implies that even the "best 
judgment assessment can be re-opened un- 
f '5^8 Lah. 867. Stt clso I93S 

P. C 175=65 I A. 236. 

24 and 35. — An assessment cannot be 
^id to become final and conclusive until the 
tint® limited for altering the assessment 
under S 34 or 35 of the Act has expired J 
tod until such time an assessment may be 
torrected m a proper case. I L.R, (1939) 
TaT* ^■^5=41 Bom.L.R. 652=1939 Bom. 
462. Ss 34 and 35 are not mutually exclu- 
sive, and the fact that a mistake might be 
remedied under S 35 is no reason why the 
assessment should not be altered under S. 

T ’t." . * ‘^^se falls within that section. I. 

Bom- 445=41 Bom L R. 652 
=1939 Bom. 362. 

35.— Rectification of a mistake 
which has the effect of enhancing the assess- 
ment cannot be made after the expiry of 
one year from the date of the demand made 
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•[AppcIlAtc Assistant Commissioner) or tlie Income tax Officer as the casc 
may be], has Riven notice to the asscssec of Ins intention so to do and has allmTed 
him a. reasonable opportunity of being hcanl 

’[ProMded further that no sucli rectiBcation shall be made of any mistake 
in any order passed more than one year before the commencement of the Indi-m 
Income tax (Amendment) Act, 1939] 

n (=) The provisions of sub simtion (i) apply also in like manner to the 
rectification of mistakes by the Appellate Tribunal } ^ 

*[ (3) Where any such rectification has the effect of reducinr the assess 
ment, the Income-tax Officer shall make any refund svhich may be due to such 
asscssec ' 

«[ (4) ] '\hcre any sudi rectification has the effect of enhancing the assess 
ment, «[or reducing a refund] the Income tax Officer shall setae on the asscssec a 
notice of demand m the prescribed form specifying the sum payable, and such 
notice of demand shal be deemed to be issued under section 29, and the provisions 
of this Act shall apply accordingly ^ 

36 In the determination of the amount of tax or of a refund payable under 

Tax to be calculated to than six pies shall 

i,riiSiJ.i.a I'' disregarded, and fractious of an anna eqial to or 

-n T . A" one anna 

37 The Income tax Officer, •[Appellate Assistant Commissioner] ’] Com- 

T. A . 1. J missioner and Appellate Tribunal! shall for ihf r,„r 

Power to take e\idence on of th.« t. sudii, lor me pur- 

oath, etc poses ol this Chapter have the same powers as arc 

a . . vested in a (>urt under the Code of Civil Procedure, 

1908, when trying a suit in respect of the following mailers, namely — 

(a) enforcing the attendance of any person and examining him on oath or 
saninnation , 

(i) compelling the production of documents , and 

(r) issuing commissions for the examination of witnesses, and any pro- 
ceeding before an Income tax Officer •[Appellate Assistant Commissioner] •[Com- 
missioner or Appdlate Tribunal] under this Chapter shall be deemed to be a •' rodiiSl 

i’e"l] oYffie" ;d?a”?e".;af 

Powerio rail for infomia 38 The Income-tax Officer or Assistmt Com- 

missioner may for the purposes of this Act — 

(1) require any firm, or Hindu undivided family to furnish him with a return 
of the members ol the lirm, or of the manager or adult male members of the fimtK 
as the case may be, and of their addresses , 

(2) require any person whom he has reason to behese to be a trustee, guar- 


LEG REF 

’ Substituted for Ass stant Commiss oner by 
S 42 of Act VII of 1939 \ 

* Added by S 42 tbtd 

* Inserted by S 8p tbtd 

* The onpinal sub>Ss (3) and (3) were re 
numbered ibid 

* Inserted b> S 3 of \ct XII of 1910 

* Subst tuted for Ass stant Commissioner 
by S 43 of \ct \ II of 1939 

* Substituted for the words and Cons 
missioner by liii 

* Substituted for the w-ords or Commiss oner 
by tbtd 

* Inserted by S 6 of \ct WII of 1930 

NOTES 

by the asscssec 8 L 357 The fact that 
the asscssec had moxed the Commissioner 
under S 33 daring that period would not 
make any difference 8 L 337=1927 L 


yi Separate retpmj of 6,o coneems filed 
to iiioid heavy assessmeot-Notice served-- 
Appliraot raixiOE one more loiing cooeem 
with Ihe five and applyioj f„, ,fd„ou,SIL 
Applicaton is not rnamtainable 4 P 224 
Commissioners powers 
.?s. subject to limitations 

imposed by S 35 8 L 3^=1927 L 248 

On this sect on see also 1933 S 158=145 
I C 143 

Sec 37 —Section being a penal section 
must be construed strictly 31 C W X 
936=1927 C 724 a person «, 

convicted and sentenced under S 196, Penal 
Code^ for an offence committed during the 
proceeding pursuant to a notice under S 23 
(2) of the Act he!d that S 37 did not con 
template the offence and that the connctiai 
should be qcashed 31 C N 9*6 


/ 
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u,,- „l,h a return of the names of the persons for or of 

payments made.] cUt-int Commi'sioner, or any 

^30. The income-tax Omccr. Actant 

P„„„to.mp«t.herrE.sirr or Assistant • ?„ to"^ be taken, of any 

"r rmIC:, aSSl^E’or of any company or 

a'ny* entry m such register. 

chapter V. 

L.AHUTV m Special Cases. ^ 

’[40 (') "'"O'O S wtt^“V of uhkh|e^^^ 

^Oaardian., .mueri aad STo\S OJ. 

receipt on behalf of '“oWbflevied “pon and recoverable f™” ’"‘^^.^^onld 
unde? this Act, the tax >>' '^fmaSner and to the same amo unt a. it ^ 
or trustee, as the case may 0c> — — ^ 


I Sabitnutrd by'-S H of a|:v.‘ of .|,9 

*s 40iubsuiutedby ActXXUloj 


sec 40 -S "en. 

tion It IS only f, "nffiJer to assess the 
ablmg the as representing their 

trustees or ^Irds i! they so choose, 
beneficiaries , —^ory for the officer so to 
But It IS not be invoked to pre- 

do and the s^^on cai^noi o ^ 55 

vent him Item assessing o ^ ^ J. 600 (F 
891=1932 378r=62 M ^ -Lrovide for 

B ) . Section 40 affecting m 

certain special cases taxed tinder the 

way the liability to U taxeO 

charging s^tions section and mak- 

section and no. ® '"VSnis v-neficiaries m 
the trustees haWe for are 

certain cases, where the .j .vhcrc 

difficult or uuPV^f'' “S-“pe 1™ tl" 
,ba trustee to the benetoa- 

““rrSoes not affect the 

Is'cM S’|£ 

by them. ^ profits and gains ^ 

only on by the trustees «n ^ 

business carr^d^^ therefore 

taxed. • lq are liable under ibc 6 

to trustees vno assessed. 

provisions of the iv 

L 929. Even the trustees m re 

‘c'c.pT’il'tSt Uoiue may be charxeahle mdi 


tax on such ,5,erUB MonguiS 

for “•""’Sj,;"'*' Ebrahm, Baronet appe'- 

wa^foVay out f sundry' t^ber 

sq" Tjti &sS«rsS 

required to form tuo lun«, ^^rry 

ing Fund and the Repair Fu . 
annually thereto respective j. 

income of the properties. ^ ^ ^ 5un,s there 

culated on “fdU of the im; 

specified By S 8, t g^ronet for th 

come was 'o be paid to ' own abso 

time being, if of ful J ^ that, so far 
lute use and benefit. the appeban^a 

Ls concerns the money wh.ch^thc^app ^ j 
employ m maimairnng ^h jjg£jaj,ng o^t 

.^“arrJr “'"jUrcS ! 
t r 

‘receivable or o^ed V 209=58 B* ^ 

s«ir'£rM?(p.c.T ; 

ER a at. Ir EXHAUSTS csTWoar”; 

TXUs'Ss -Per /oi'W 

S “1,11 Sste" o“r.ther_per.ons 
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be Ie\iablc upon and rcco%crabfc fium any sucli beneficiary if of full age or sound 
mind and in direct receipt of such income, profits or gains, and all the provisions of 
this Act shall apply accordingly. 

(2) Where the trustee or .agent of any person not resident in British India 
and not being a minor, lunatic or idiot (sucli person being hereinafter in this sub- 
section referred to as a beneficiary) is entitled to receive on behalf of such beneficiary, 
or is in receipt on behalf of such beneficiary' of, any income, profits or gains 
chargeable under this Act, the tax, if not levied on the beneficiary direct, may be 
levied upon and recovered from such trustee or agent, as the case may be, in like 
manner and to the same amount as it would be lev'iable upon and recoverable from 
the beneficiary if in direct receipt of such income, profits or gains, and all the 
provisions of this Act shall apply accordingly] 


4* (0 ] III the case of income, profits or gains chargeable under this 

n \v ^ which *[•••• •] the Courts of 

* ’’ Wards, the Administrators-Gcncral, the Official Trustees 

or s[* *] any receiver or manager (including any person whatever his designa- 

tion v\ho in fact manages property on behalf of another) appointed by or under 
any order of a Couj t *[or any trustee or trustees ®fappointed under a trust declared 
by a duly executed instrument in writing whether testamentary or othenvise] 
(including the trustee or trustees under any Waif deed v\hich is valid under the 
Mussalman Wakf V.alidating Act, 1913), are entitled to receive on behalf of 
any person], the tax shall be levied upon and recoverable from such Court of 
Wards, Administrator-General, Official Trustee, receiver or manager *[or trustee 
or trustees], in the like manner and to the same amount as it would be leviable 
upon and recoverable from *[ihe person on whose behalf such income, profits or 
gains are receivable], and all the provisions of this Act shall apply accordingly : 

’[Provided that where any such income, profits or gains or any part thereof 
are not specifically receivable on behalf of any one person, or where the individual 


LEG REF 

*On«inal S At v>a» r«-numbcred »ub-S (i) 
byS 46 ofAct Vlloftoto 

* Wordi “ arc received by ” were omitied by 
iU 

* Word “ by ” omitied by ibid 

* Injcried by ibid 

•Substituted by Act XXIII of 1941 

•Substituted for the words “any person on 
whose behalf such income, profits or {tains are 
recetierf.” b)' S 46 of Art \IJ of iijjs 

t Added by ibid 

NOTES 

Sec. 41: Appucabh-ity — "Mavaifk ap- 
poiMEti BY Court” — K instituted a suit 
aprainst R for a declaration that he was en- 
titled jointly with R to certain properties 
and al*o for partition A consent decree 
was passed, the terms of settlement provid 
ing that both K and R were each entitled to 
equal shares m the properties A partition 
of the properties was ordered to be effected 
and Commissioners who were appointed for 
that purpose were directed to take accotuits 
of the joint estate and divide the properties 
equally between both of them Official Re- 
ceiver was appointed receiver of the pro- 
perties and was invested with the power of 
dividing the income of the properties equally 
between K and R. The OiTicial Receiver 
was however subsequently discharged by a 
consent order which jointly gave liberty to 


both K and R to realise the rent of proper- 
ties on joint receipts and to meet the neces- 
sary expenses The documents of title 
were kept in joint custody and both were 
given liberty to invest money which would 
come to their hands and divide the same 
equally Both K and R while in possession 
under ihe above arrangement divided the 
receipts between themselves in equal shares 
The Income-tax Officer assessed K m res- 
[rect of hts ’hare tn the property presaenably 
including half annual value of the property 
m the assessable income of K under the 
head ‘property’ K objected to the assess- 
ment invoking the provisions of S. 41 Held. 
that S 41 did not apply because in the cir- 
cumstances K and R were never appointed 
managers or receivers of the property by or 
under any order of the Court within the 
meaning of S 41 and the Income-tax Offi- 
cer did not therefore act illegally in assess- 
ing A' in respicct of his share in the projsertj . 
19J9 I T R 394=1 L R (19d9) 2 Cal, 
300=40 C W N 1009=1939 P C. 163= 
(1939) 2 M L J. S93 (P C ) To bring a 
person within S. 41 it is not enough that 
he should be appointed to “manage" the pre- 
pertv. he must manage it “on behalf of an- 
other". I.L.R. (1937 ) 2 Caf 35S=1937 
Cal. 5S3 “Agert"— Meaning of. See 67 
I A. 394=fl940) 2 M.L J. £31 (P.C.); 
1939 All. .^3; 1933 AH. 310. 
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[S 42 

, behalf they are receivable are Indeterminate nr un- 

shares of the persons on Nshose ben > ^ maximum rate 

kno^s'n, the tax shall be Wn JarTonW of the income, profits and gams of a 

Proaided further that ashen J? ^ ° ^^^rlion only of the income, 
trust s chargeable under this Act, P P part so chargeable ^an 

gams receivable b, a „r Ae ^ deemed to have been 

fo the whole income, profits and gams oi 

derived from that part] ,nb-section (0 tltT" prevent either the direct 

.[ (a) Ivothing “""■"f'r^MnlicoV-, profits or gams therein referrrf 
m'^ifabK^tre ™ ftom such pemon of the taA pavable in respect 

" t ~ 

m British India, or through or Irom an 


LEG BEE 

*Add«lbvS 46 ofActMlofting 

* Substituted for tbe on^inal v,-oras d> s 47» 

'^'^Substituted for " or p'opert) in Bntish 
Irdia’ b) liirf 

NOTES ^ ^ . 

Sec 42 —The defimtioQ of the aaord 
business' m S 2 (4) .8 not e»hf 
does not restrict the mesnine «' /busuiMS 
connection’ in S 42 to such definition All 
that 15 neces«ar> is that there should be a 
business in Bntish India and a 
betiseen a nonresident person or coni^> 
and that liuMne^s and that 
person or companv has earned m 
through »uch connection 57 B 51Sfe 
EomLR 896=1933 8 4» 5ee o/.» 193 
Rani? L R 172 1937 Ranc L R 1/4— 

?9f7 kng 2oS (SB, CBimne's eon 
nection meaning of) 
means something tangible 
eho«e in action A person -ftho has aa 
;Sced a loan .s entitled to a mere ^bt 

a-li'rR'' "SU enfe of f n-on 

?e Tdit meome which neither oeOTCS nor 
Tn.;, ror ,8 received w.tta 
„„ he hfe,“ 

r'S^nroei'ce'cLmn^oolside 
India on premiums of participating P°- . 
Slleet-d Jid senl bv in bmoehes 
bv investment outside India are pm®*® „ 
^ms whch are liable to ^ m Into 3/ 

B d 19=35 Bom L R S%=:1933 B 4- 

Incomc of non resident companj. whro I 

ble for income tax 3 R 614 b 
refc'-s onl\ to a person vsho sells goods ^r 
rhasfd b> him from an place outside Bn 
tish Indil and not to one who sells the ^ 

!lE>'The'“e".t.rr.8°'?A?'-i: 

rroniv" sej "tf'g' ,-i"£'\v"24£lM7 

e,”a”’S3=(1937) 2 'f ^ J <S « ' 

Rees « and 43— t\-hen twi, eompae.ee 

?o.elv Seated that i, “there is a 
Sn.,re’,° 'jLreJmn and the Iwo are vroeL 


me m concert as though n"4er 

tro! and where one company lends morev 

rrsi:dTofSe,v‘|'pt§'.iPi 

;T‘’'4oS« C t/n u ® 

(PC) Business connection. vrM is Ae 

Senf’of'-eonunu,^ in th^ 

between the “ -on resident "who 

rTn'^,Shm>r|V«sto 

Xfavmf oPrn'^gli. Ld*?? ^ « ^o^d 

be of CO consequence unless 
under S 42 41 Bom L R 

2d 7 WTiether there is business ^orn^ 
Sider S 42 depends upon 
facts of each case It is not "'ff^monnec- 
the purpose of forming a business . ^ 

non in Bntish India that contracts 
the statutorj agent and fte 
should be entered into m BnUsh 
that the profits sho^d decree to 
resident in BnUsh India 1939 I T K ^ 
S 42 proMdes the profits 

non resident and la%s dovm t .--vj tax 
and gams shall be chargeab e 'agent 

m the name of the and th purposes 

shall be deemed to be for r^fwch 

of this Act, the assessee m respwt ot s^ 
income tax According to o - -i*. jent 

the agent alone and not . o5 the 

principal that shall for the p r^ 

Act be treated as the assessee (i e 
person to ^%hom a n°l‘oe und -ai'able 
shall issue and b> sho^ws that 

The «OTd shall in S « (O soo^|^^ury 
the proMsions of that s^otion ju 

and the department is tTtni- 

ms notices to the pnnapol and 



T:ir~ r.'iam.T Arr (XI ctr I?Zir XVT 

TT frr- ‘t'tti arr* smie" Ti-ir ac uitcrrst ana Sr^icfrc anti Hrr“'fi ticlx m 

‘ra.u- <11" at '■iatiT'. iTtail li<* dt-mnril Qi Ur m e iim * actr'ilhir ct" aitnnir •v’iSm Hr'csn 
Ibtiia. anti Jn- ~ta~ < Ti cnKtrtCai tSr mcnnir. ar^ntr cr-aain? s nccrastican 

in Urai'T: !hi 2 j. •U.iil Ur- <^ianraiiirr Jd nram«’"-*2n. etScr ih UTr g am e gn at t 5 a 
naiaa gTlir aa^o, ani£ n ttir 'Utter ci'r'' «uc 3 air^n* tTialT Ue- ciraneti tn Br- fin" aH 
tnrrm-n’^ *ir-. tSr at* t "’ < — n 'acfj mcvcic«tiar^ 

ainc vgtr~- me ptgtcn rntnfl-tl m tie oictane^ profits or irtlhs 
"r arc -rr.uL-ir iii Hi't-'U nittia^ till* 'hcamr*mr “f* cnarmirre anr» hr — c-.n-rr-'i; 
ctL-auctTim umTi— arr* <ir mr rirn'-niiinr nf ^rctTm d ant£ tihi'-'' airr 31— air ertar; 
aia" Ur -rr-n a*m at acmrlncr n ’in t£ir p i—^-rTimr rP aiie Act: arr^ aiieia 

of me- orn-^rtfirtne **et* « ’ » AOiim ar*-- or 013 ” ac arr* **me- etnne- *v’rSiir HrtHm. 

Ihiiia. 

‘Tirtair- dice arr* midi aig-Tfi or an** g t e-ri i tan arnirmeacs tfnrc 
te anr' Ur a.n-T'I ar mim an amn. ara** ’-naTii one of an" nirnc*^ pa"arre Bv 
to- mci nm-'-riuinc gir-toi a mm '“giaT to 'it 'rmnarctl nacj’ aniirgr tiit mE- 
wetTim^ anil In tfir o- -mr ii am* <iimir*~Tnmr Ufttvo-g tfie gm-ornilinrr perarn. 
ami mc 5 aimit rr ar-r-n tr m dir nnomic m *'r m "tairri mitS. acme or prtrcir 
nsT' «etrjr* 'rmn die Ihc"mf*ort. OfWrer a **— "ffrarr mirnir die amnrm: tn Be m 
"otmiiKL "eniSrrc 5 n*a! *eTtr arenc 01' die ’la.-ilit" amd dte r^tneate *<1 oBcanetd 
siiruL 5 r Sor varmrir 'or -mihirnr dree amciinr 

giriicr &n: me amoimc ■"ctP'o^nnr Srnrt mim. acmic or prmit. 
ac tScr tfmr- 01 ansi •etdierteic aiall acr itrcaetT die airrmiirc »ri*cnin£ ai mm. esrt^ 
Smtrr ss=nc ai die <s* a. " ii. m •vmcn midi, aipmc or a»e-cn anr* ac mca dme Birric 
2 l Sir Somfr aciHrfcTniI armtr if mm mm-rmiii-ir "le^ o n. 
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shares of the persons on whose behalf they are receivable are indeterminate or tin- 
known, the tax shall be levied and recoverable at the maximum rate 

Pravided further that when part only of the income, profits and gams of a 
trust s chaigeable under this Act, that proportion only of the income, profits and 
gains receivable by a beneficiary from the trust which the part so chargeable bears 
to the whole income, profits and gams of the trust shall be deemed to have been 
derived from that part ] 

( 2 ) Nothing contained in sub section (i) shall prevent either the direct 
ass“ssment of t^he person on whose behalf income, profits or gams therein referred 
to are receivable, or the recovery from such person of the tax pavable in respect 
01 such income, profits or gams ] 

42 (i) 2[A11 income, profits or gams accruing or arising], whether duectly 

Non residents indirectly, through or from any business connection 

ir> u t i. T j , British India, or through or from any property 

British India, or through or from any asset or source of income in British India, 


LEG EEF 

‘Added byS 46 ofActVlIofiMQ 

‘lie original words by S 47 

- ^ NOTES 

definition of the word 
"ousiness m S 2 (4) is not exhaustive and 
does not restrict the meaning of ^usIness 
connection’ in S 42 to such definition All 
that IS necessary IS that there should be a 
business m British India and a connection 
or company 

and that business and that nonresident 
person or company has earned an income 
mrough sich connection 57 B 519=35 

Ran? L R 172 1937 Rang L R 174= 
1937 Rang 2S8 (S B j (Business con 
nection meaning of) Property’ in S 42 
means something tangible and not a mere 
chose in action A person who has ad 
vanced a loan is entitled to a mere debt 
and that is not property 57 B 651e=35 
Born L R 914 In the case of a non 
resident income wh ch neither accrues nor 
arises nor is received within British India 
may be liable to tax under the combined 
operation of Ss 3 4 and 42 Profits made 
by an Insurance Company outside British 
India on premiums of participating policies 
Mliected and sent by its branches m India 
bj investment outside India arc profits or 
gams ^ich are liable to tax in India 57 
B 519=3o BomLR 896=1933 3 427 
Income of non resident company when lia 
ble for income tax 3 R 614 S 42 (3) 
refers onlj to a person who sells goods pur 
chased by him from any place outside Bn 
tish India and not to one who sells the pro 
ducc of his own lands situate outs dc Bn 
tish India The clause deals onh with 
profits "tna ^'ns and noj with income 
generally 171 I C 1=46 L W 247—1937 
Mad 745=(1937) 2 M L J 310 fSB) 
Secs 42 and 43 UTien companies 
are closely associated that is there is a 
business connexion and the two arc work 


mg in concert as though under one con 
trol arm where one company lends money 
to another on interest the lender company 
can be said to be receiving profits or gams 
taxable under S 42 (1) and S 43 63 

1 A 408=41 C W N 33=1936 P C 269 
\ . business connection, what is See 
631=1939 All 393=1 LR 
(1939) All 832 67 I A 394=1 L R (1941) 
Mad 89= (1940) 2 M L J 851=43 Bom 
L R 132 (PC) Business connection’ 
in Ss 42 and 43 denotes some ele 
ment of continuity in the relationship 
between the person in India who makes 
the profits and the non resident who 
makes the profits and the non resident who 
receives them A single transaction would 
not fall within the expression In every 
case one has to look at the particular facts 
of the case to see whether it falls within 
the section S 43 is really oriy machinery 
for ^ving effect to S 42 and the mere ap 
pointment of an agent under S 43 would 
be of iio consequence unless tax can be levied 
S 42 41 Bom L R 379=1939 Bom 

^ there is business connection 

under S 42 depends Upon the particular 
tacts of each case It is not necessary for 
(ne pur^se of forming a business connec 
tion in British India that contracts between 
u® ,^*®^tory agent and the non res dent 
be entered into m British India or 
that the profits should accrue to the non 
rcsidCTt m British India 1939 I T R 1 
42 provides the method of charging a 
non resident and lays down that his profits 
and gams shall be chargeable to income fax 
I, of the agent and that such agent 

shall be deemed to be for all the purposes 
of Inis Act the assessee m respect of such 
income tax According to S 42 (I) it is 
the agent alone and not his non resident 
principal that shall for the purposes of the 
Act be treated as the assessee (* e ) as the 
P*'’*pn to whom a notice under S ^ (2) 
wall issue and by whom the tax is payable 
The word shall in S 42 (1) shows that 
provisions of that section are mandatory 
and the department is precluded from issu 
tng notices to the pnnapal and from treat 
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or through or from any money lent at interest and brought into British India in 
cash or in kind], shall be deemed to Iw income accruing or arising within British 
India, and ’[uherc the person entitled to the income, profits or gains is not resident 
in British India, »hall be chargeable to income-tax either in his name or in the 
name of his agent, and in the latter case] such agent shall be deemed to be, for all 
the purposes of tliis Act, the assessee in respect of such income-tax. 

*'Pro\ided that uhere the person entitled to the income, profits or gains 
is not resident in British India, the income-tax so chargeable may be recovered by 
deduction under an^ of the provisions of section i8 and that] any arrears of tax 
may be rccosercd also in accordance uith the prosisions of this Act from any assets 
of the non-resident person uhich arc, or may at any time come uithin British 
India : 

’[Provided further that any such agent, or any person who apprehends that 
he may be assessed as sudi an agent, may retain out of any money pa^’ablc by him 
to such non-resident person a sum equal to his estimated Habihty under tins sub- 
section, and in the event of any disagreement betueen the non-resident person 
and such agent or nerson as to the amount to be so retained, such agent or person 
may secure from the Income-tax Officer a eenificate stating the amount to be so 
retained pending final settlement of the liability, and the certificate so obtained 
shall be his warrant for retaining that amount * 

Provided further that the amount recover.iblc from such agent or person 
at the time of final settlement shall not exceed the amount specified in such certi" 
ficate except to the extent to which such agent or person may at such time have 
in his hands additional assets of such non-resident person.] 


* Substituted for the original \%ord*, byS 47 
Act VII of igio 

* Substituted for " Provided that,” by thd 

* Added by ibtJ 

NOTES 

Ing the principal as the assessee except to 
the limited extent of recovering any arrears 
of tax. The proviso to S 42 does not 
militate against the above view, but it only 
contemplates the possibility of the assessee 
(i e ) the agent not being able to pay the 
tax and provides the necessarv method of 
recovery The word 'agent' for the pur- 
poses of S 42 has a wider seopc than it has 
m ordinary use I L R (1938) All 432= 
1938 A L J 341=1938 All 310 Foreign 
company lending money to resident com 
pany — Intimate business connection between 
the two companies — Interest forwarded to 
foreign company — Resident company liable 
to income-tax on the footing of agency 
30 Bom L R 1172=113 I C 593 see 
also 113 I C 602. 1939 All 593 Profits 
accruing in Bnti«h India but earned abroad 
IS assessable See S9 C 1226=36 C W N 
563=1932 C 626. cited under S 4, svfra 
The mere fact that a person residing outside 
British India with accumulated wealth 
chooses to invest part of it in a loan to a 
person in British India does rot constitute 
a business And the fact that the borrower 
chooses to use the money which he has bor- 
rowed for the purposes of his ov>-n business 
does not constitute any business connection 
so far as relates to the lender. The rela- 
tionship between the parties is that of debtor 
and creditor and nothing else and that is not 
COM —378 


such a business connection as is referred to 
in S 42 Hence, the latter cannot be ap- 
pointed as the agent of the former under 
S 43 for as«fssment 57 B dM=35 Bom. 
L R 914=1933 B 422 A principal can 
be assessed under S 42 without the neces- 
sity of aopointmg an agent under the latter 
part of S 43 57 B 519=35 Bom L R 

896=1913 B 427 An assessee assessed 
under S 42 m respect of a business in which 
the manufictiire of a commodity takes place 
m a foreign countrv and the sale thereof 
takes place in British India is not entitled, 
•n computing the profits and gams of such 
business to make a deduction rcorescnting 
the proportion of profits earned by malili- 
factiire in the country of origin 59 C. 1226 

=1932 C 626=36 C W N 563 The 

assessee company was formed for acquiring 
from an American company and carrying on 
m a particular area the American com- 
pany's business of selling their manufac- 
tures The American company owned all 
the shares of the assessee company and had 
complete control over it The question was 
if the local companj can be deemed to be 
the agent of the American company so as to 
be assessed in respect of the profits made 
bv the American company on the sales of 
Its manufactures to the local company. 
Held, that the necessary business connection 
having been established, the profits and gams 
in question accrued or arose to the foreign 
compan) directly or mdirectly through or 
from a business connection in British India 
and the assessee company was chargeable 
for the same. 35 C W N. 349=1931 P.C. 
42=58 I. A. 42=60 M.L J. 609 (P.C.). 
The question as to what it the residenre of 
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( 2 ) Where a person not resident *[or not ordinarily resident) in British 
India, *[* * • carries on business with a person resident m Bntish 

India, and it appears to the Income-tax Officer, 3[* * • *j that owing 

to the close connection ^[between such persons the course of business is so arranged 
that the business done by the resident person with the person not resident or 
not ordinarily resident] produces to the resident either no profits or less than the 
ordinary profits which might be expected to arise in that business, the profits derived 
therefrom or which may reasonably be deemed to have been derived therefrom, 
shall be chargeable to income tax in the name of the resident person who shall be 
deemed to be, for all the purposes of this Act, the assessec m respect of such income- 
tax 

®[ (^) In the case of a business of which all the operations are not earned 
Out in British India, the profits and gams of the business deemed under this section 
to accrue or arise m British India shall be only such profits and gams as are reasonably 
attributable to that part of the operations carried out in British India ] 

43 Any person employed by or on behalf of a person residing out of Bntish 
India, or having any business connection with such 
persons person, or through whom such person is in the receipt 
of any income, profits or gains upon whom the 
Income tax Officer has caused a notice to be served of his intention of treating him 
as the agent of the non-resident person shall, for ^11 the purposes of this Act, be 
deemed to be such agent 


LEG REF 

‘Inserted by Act VII of toiq 

* Certain words omitted by i6id 

* The words or the Assistant Commissioner, 
4s the case may be *’ omitted by t6id 

* Substituted for rn^ini? words by titrf 

' Substituted y S ibid 

NOTES 

a lomt family cannot depend upon the nature 
of income it gets It cannot be that the 
test of residence should be one thing if it 
IS a trading family and the test oi residence 
some other thing if it gets income from 
securities propertj or other sources In 
the case of a Hindu joint family the familj 
should be said to reside in all those places 
•where members of the family live and may 
like a company or firm have more than one 
place of residence Therefore the lest m 
1927 M 732 cannot apply to what are gene 
rally described m decisions as Hindu Law 
partnerships i e partnerships which are the 
creatures of Hindu Law and not of the law 
of contracts 55 M 301=63 M L J 22 
(S B ) 

Sec 43 — The word agent in S 43 is 
not to be used in the same sense as the same 
word In S 42 (1) An> person who comes 
within the terms of S 43 is put by that sec 
tion artificially into the position of agent 
and assessed under S 42 (1) It is not 
restricted to agents in actual receipt of the 
profits and gams 35 C \V N 349=1931 
P C 42=58 I A 42=60 M L J 609 (P 
C ) 9er also 57 I A 42 1938 All 310= 
1938 ALT 341 58 M L J 197=1930 P 
C 54 (P C ) Held by the majority that the 
section mereb defines who may be included 
as an agent and the agent under the section 
mmt be m receipt of income 49 C 721= 
26 C W N 743 The notice is by S 43 


made part of the senes of facts which 
results m the resident being deemed agent 
by force of the section The extent of his 
responsibility if to be agent is another 
matter If by notice given m due course 
under S 22 (2) the year or years be speci 
fied he has no grievance in point of proce 
dure and he can make his case upon the 
merits Thus the assessment made on an 
assessee as agent under S 43 is not render 
ed illegal by the fact that the notice which 
the Income tax Officer served on the 
assessee under the Proviso to S 43 did not 
mention any particular year for which the 
Income tax Officer proposed to treat assessee 
as an agent 65 I A 12=1 L R (1938 Lah 
129-42 OWN 417=1938 P C 8=(1938) 

1 M L J 123 (P C ) Where an Indian 
company distributes its Indian profits to 
sbareliolders outside Bntish India the com 
pany cannot be deemed to be the agent of 
the foreign shareholders and assessed as 
such to super tax m British India 49 C 
72] The words denying his liability to 
be assessed under S 30 (1) are wide 
enough to cover a case of an assessee who 
denies his liability to be declared as an 
agent under S 43 Therefore an appeal 
against the order of an Income tax Offiee*" 
declaring any person to be an agent of a 
foreigner is not barred under S 30 (1), 
140 I C 490=1932 N 152 The wo^ 
through m S 43 (c) cannot be construed 
as meaning from 57 Bom 651=35 Bom 
L R 914=1933 Bom 422 

Secs 43 and 22 Notice stavim p** 
ASSESSEE AS ACEVT OF NON RESIDENT— 

TIO« or ACENCY — WhEN MUST BE 
MtHEp — ^it IS Open to the Income tax Oueer^ 
under the Income tax Act to postpone any 
final determinat on of the question of agency 
until the time comes to make an assc'sment 




S 44-Al 
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^[Provided that NNhcrc transactions arc earned on in the ordinary course of 
business Uirough a broker m British Indn in such circumstances that the broker 
docs not in respect of such transact ons deal directly with or on behalf of a non- 
resident principal but deals nilh or through a non resident broker who is carrying 
on such transactions in the ordinar> course of his business and not as a pnncipal 
such first mentioned broker shall not be deemed to be an agent under this sectionr 
in respect of such transactions ] 

Proaided *[furihcr] that no person shall be deemed to be the agent of a 
non-resident person, unless he Ins had an opportunity of being heard b) the Income- 
tax Officer as to his liabilit) 


’[44 ^^^leTc an> business, profession or vocation earned on by a firm or 
^ assoaation of persons has been discontinued, or where 

Lia bii> in ease of a dii- association of persons is dissolved, every person who 
contmued f.™ or d.scont.numco or dissolution 

a pt>rtn*r of such firm or a member of such association shall, in respect of the income, 
profits and gains of the firm or association, be jointly and severally liable to assess 
ment under Chapter IV and for the amount of lax payable and all the provisions 
of Chapter IV shall, so far as ma> be, apply to any such assessment ] 


‘[CHAPTER VA 


Special Provisions relating to certain classes of Shippino 

44 A The provisions of this Chapter shall, notwithstanding anything con- 
tained in the other provisions of this Act, apply for the 
Liability to tax Qfoceaiionai purpose of the levy and recovery of tax in the case of 
ilupping , any person who resides out of British India and carries 

on business m British India in any year as the owner or charterer of a ship (such 
person hereinafter in this Chapter being referred to as the pnnapal), unless the 


LEG EEF 

‘ Proviso inserted by S 48 of Act VII of 
1939 

* Inserted by ibiJ 

* Substituted by S 49 tbtd 

* Chapter VA inserted bv S 3 of Act XXVII of 

*923 


NOTES 

under S 23 as the Act imposes no technical 
requirement m this connexion It may be 
reasonable that an assessee who is served 
with a notice under S 22 (2) as an agent 01 
a non resident under S 43 should not be 
required to render a return of the non 
residents income until it has first been dc 
cided that he is his agent on the other hand 
having regard to the circumstances wh eh 
for this purpose constitute agency it may 
well be thought advisable that the mforma 
tion afforded bj a return and b> books of 
account produced m support thereof would 
be available for the purpose of deciding as 
to agency The avoidance of delay may 
also be a consideration Thus if the not ce 
under S 22 is served before the expiry of 
one year from the finanaal year it is a valid 
initiation of proceedings of the assessee as 
an agent under S 43 Proceedings if 
begun m time arc not by the Income lax 
Act required to be completed within any 
time limit 65 I A 12xJ L R (19^) Lah. 


f N 417=1938 P C 8=(I938) 
1 M L J 123 (P C ) 

Sec 44 —The object of S 44 is to enable 
the tax on the profits of a firm which has 
been discontinued to be got by the Income 
tax authont es and to prevent the avoidance 
of taxation by the discont nuance of the 
firm The vv ords tax payable m the 
section mean tax that is due to be paid’ 
tax which the firm or partnership would 
be liable to pav if it had not been discon 
tinued or tax either found to be due 
already or that will be found to be due in 
the future They do not mean tax pay 
able as the result of an assessment already 
made upon the firm The object of the 
section being clearly to get at the tax on the 
profits of a firm made before its discon 
timiance the Income tax authorities are per 
fectly entitled to assess the partners of a 
discontinued firm jointly and severally in 
respect of the profits earned by the firm 
before it was discontinued 1937 M 300= 
(1937) 1 M L J 1S2=I L R (1937) 

Mad 792 (F B ) Partnersh p — Dissolu 

tion — Retirement of one partner and receipt 
by him of share of profits — Business con 
tinued by other partner — Liability of latter 
as successor to assessment on such share 
of profits i-rr I L R (I«I) if 220=1941 
ITR 1=(1941)IMTJ 120 (S B ) 
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Income-tax Officer is satisfied that there is an agent of such principal from whom 
the tax will be recoverable in the following year under the other provisions of this 
Act. 

44B. (i) Before the departure from any port in British India of any ship in 

Return of profit, and gatns. f P™vi.Ions of this Chapter apply. 

^ the master of the ship shall prepare and furnish to the 

Income-tax Officer a return of the full amount paid or payable to the principal, 
or to any person on his behalf, on account of the carriage of all passengers, live- 
stock or goods shipped at that port since the last arriva 1 of the ship thereat. 

(a) On receipt of the return, the Income-tax Officer shall assess the amount 
referred to in sub-section (1), and for this purpose may call for such accounts or 
documents as he may require, and one-twentieth of the amount so assessed shall be 
deemed to be the amount of the profits and gains accruing to the principal on 
account of the carriage of the passengers, Hvesto^ and goods shipped at the port. 

(3) When the profits and gains have been assessed as aforesaid, the Income- 
tax Officer shall determine the sum payable as tax thereon at the rate for the time 
being applicable to the total income of a company, and such sum shall be payable 
by the master of the ship, and a port-clearance shall not be granted to the ship 
until the Customs-collector, or other officer duly authorised to grant the same, is 
satisfied that the tax has been duly paid. 

44C. Nothing in this Chapter shall be deemed to prevent a principal from 
claiming, *[in the year] following that in which any 
payment has been made on his behalf under this Chapter, 
that an assessment be made of his total income in the previous year, and that the 
tax payable on the basis thereof be determined in accordance with the other pro- 
visions of this Act, and, if he so claims, any such payment as aforesaid shall be 
treated as a payment in advance of the tax and the difference between the sum 
so paid, and the amount of tax found payable by him shall be paid by him or 
refunded to him, as the case may be.] 

^CHAPTER VB. 

Special provisions relating to Avoidance of Liability 
TO Income-tax and Super-tax. 

44D. (1) Where any person has, by means of a transfer of assets, by virtue 

or in consequence whereof, either alone or in conjunc- 
Avoidance of income-lax by tJon with associated operations, any income which if it 
!5S“onnc?™";i p”r.». •>'= of person would be chargeable 

resident or ordinarily resident to income-tax becomes payable to a person not resident 
-abroad. . or to a person resident but not ordinarily resident in 

British India, acquired any rights by virtue or in conse- 
quence of which he has within the meaning of this section power to enjoy su< 3 j 
income, whether forthivith or in the future, that income shall, whether it would or 
would not have been chargeable to income-tax apart from the provisions of this 
section, be deemed to be income of such first mentioned person for all the purposes 
of this Act. 

(2) Where any person receives or is entitled to receive, whether before or 
after any transfer of assets by virtue or in consequence whereof either alone or in 
conjunction with associated operations any income becomes payable to a person 
not resident or resident but not ordinarily resident in British India, any sum paid 
or payable by way of a loan or repayment of a loan or any other sum, being a 
sum whicli is not paid or payable for full consideration in money or money’s worth, 
paid or pa^-ablc othrnsise than as income, sudi income shall, whether it would 


LEO. BEF. 

* Subiiiiut^ for “ in »ny >ear ” by 


Aet VII of toto 

* * Chapicr VD inserted by S. 51 , WW. 
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or ATOuId not liitc been chargeiblc to income-tax apart from the provisions of 
this section, be deemed to be the income of the first-mentioned person for all the 
purposes of tins Act 

(3) Sub sections (i)and (a) sinll not apply if such first mentioned person 
shou-s to the satisfaction of the Income tax Officer cither — 

(fl) tint neither the transfer nor an> assoaated operation had for its pumose 
or tor one of Its purposes the avoidance ol liability to taxation , or ^ 

{b) that the transfer and all associated operations weic bona fide commernal 
transactions and \\crc not designed for the purpose of avoiding liability to taxation 

(4) For the purposes of this section, an “ associated operation ” mem* 

in relation to any transfer, an operation of any kind cfiectcd by any person in 
relation to any of the assets transferred or an> assets representing vihether directly 
or indirectly any of the assets transferred, or to the income arising from any sSch 
assets, or to an> assets representing whether directly or indirectly the accumulations 
of income arising from an> sucli assets ^i-uiiiuianons 

(5) A person shall, for the purposes of this section, be deemed to have oourr 

m resident, or resident but not ordinarily resident, 

(a) the income is in fact so dealt with by any person as to be calculated 
at some point of time, and, whether in the form of income or not, to enure for the 
benefit of the first mentioned person, or 

(b) the reccyit or accrual of the income operates to increase the value tn 
such first mentioned person of any assets held by him or for his benefit, or 

(c) such first-mentioned person receives or is entitled to receive at anv 

time any benefit provided or to be provided out of that income or out of monevi 
which are or vsall be available for the purpose by reason of the effect or successive 
effects of the associated operations on that income and on any assets which renre«en» 
that income, or cjjicscni 

( 2 ) such first mentioned person has power by means of the exercise of anv 
power of appointment or power of revocation or otherwise to obtain for himrelf 
whether with or without the consent of any other person, the beneficial eniovment 
of the income, or cujuj-nicm 

(r) such first mentioned person is able, m any manner whatsoever and 
whether directly or indirectly, to control the application of the income 

( 6 ) In determining whether a person has power to enjoy income within 
the meaning of this section, regard shall be had to the substantia) result and efTert 
of the transfer and any associated operations, and all benefits which may at anv 
time accrue to such person as a result of the transfer and any associated oneratiom 
shall be taken into account irrespective of the nature or form of the benefits 

(7) For the purposes of this section — 

(fl) the expression ‘ assets ’ includes property or rights of any kind and 
the expression ‘ transfer ’ in relation to rights includes the creation of those rights 
( 6 ) the expression ‘ benefit ’ includes a payment of any kind , * 

(fj references to income of a person not resident or of a person’not ordmanlv 
resident in British India shall, where the amount of the income of a comnanv for 
anyyear or period has been deemed to have been distributed under sub section (t) 
of section 23A, include references to so much of the income of the comnanv for 
that >c3r or period as is equal to the amount deemed to have been distributed to 
that person , 

• (d) references to assets representing any assets, income or accumulations 

of income include references to shares in or obligations of any company to which 
or obligation of any other person to whom, those assets, that in^mc or those 
accumulations are or have been transferred , 

(«) any body corporate incorporated outside Bntish India thaU treated 
as if It v.’crc resident out of Bntuh India whether it u so resident or not 
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(8) The provisions of Ih.s section shnll apply 

&roX:ncomefor.hepurposesor.hMA« 

(I) Where *%rs?c..l Wrred ^ 

S Srre“anCput?«hrrsub:e^^^ -rcises, to buy badr or 

r"f tbrresX^LS transaction IS .^a. any tnt-st beco^ 

r pu*;roKb.s Ad m be 

^..traniSr tS -“"“"'.^nsaction is that any -"^'“Xn ?r*e'uanS.on 

ft) For the pu p ^ includes a dividend , 

(a1 the expression ^ includes stocks and shares , 

- - 

-TetArr-rntbich A - - — ^ any pc- 

(61 Tlic Income tax Om« Jay direct (not being less than twenty eig 

sis.hcp^nfjEi'^rcctraU^^^^ 

for the PU'P"’ ’ soccl of the interest on all those semritie , a a ^ 

been borne “> '4 f„cuie tads to comply bath the "“““'X nenalty of the like 

vodiont ccasonaWe etc , ^ f„,*er penalty 

penalty not cxeceomb 
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amount for e\xry ificr the infliction of such pcmlty during uhich the failure 
continues 

44F (i) Any person upon >\honi notice is served by the Income-tax Ofiiccr 

requiring him to furnish a statement of particulars 
*** relating to an) securities in which, at any time during 

the period specified in the notice he has had any bene- 
ficial interest, md in respect of Mhich, nitbin such period, either no income uaj 
receiAcd b> him, or the income received b) him was less than the sum to which 
the income would lia\e amounted if the income from such securities had accrued 
from da) to da) and been apportioned accordmgl), shall, whether an assessment 
to income-tax or super-tax in respect of his total income ha« or has not been made 
for the relevant )car or )ears of assessment, furnish such a statement and such 
particulars in the form and within the time (not being less than twenty-eight days) 
required by the notice 

{2) If It appears to the Income-tax Officer by reference to all the circum- 
stances in relation to the securities of an) such person (including circumstances 
with respect to sales, purchases, dealings, contracts, arrangements, transfers, or any 
other transactions relating to such securities) that such person has thereby avoided 
or would avoid more than ten per cent of the amount of the income-tax or super- 
tax for any year which would have been pa)able in his case in respect of the income 
from those securities if the income had been deemed to accrue from day to day and 
had been apportioned accordingly, and the income so deemed to have been appor- 
tioned to him had been treated as part of his total income from all sources for the 
purposes 0“ income-tax or super-tax, than those securities shall be deemed to be 
secuntics to which sub-section (3) applies 

(3) For the purposes of assessment to income-tax or super-tax in the case 
of any such person, the income from any securities to which this sub-section applies 
shall be deemed to accrue from day to day, and m the case of the 'ale or transfer 
of any such securities by or to Inm shall be deemed to have been received as and 
when it IS deemed to have accrued 

Provided that this section shall not apply if such person proves to the satis- • 
faction of the Income-tax Officer that the avoidance ol income-tax or super-tax 
was exceptional and not systematic and that there vvas not m his case m any of the 
three preceding years an) such avoidance of income-tax or super-tax, or that the 
provisions of section 44E have been applied in his case in respect of such income 

(4) If any person fails to furnish any statement or particulars required under 
this section, or if the Income-tax Officer is not satisfied with any statement or 
particulars furnished under this section, the Income-tax Officer may make an 
estimate of the amount of the income which, under the foregoing provisions of this 
section, IS to be deemed to form part of the person’s total income for the purposes 
of income-tax or super-tax 

(5) If any person without reasonable excuse fails to furnish any statement 
or particulars required under this section, he shall be liable to a penalty not exceeding 
five hundred rupees, and to a further penalty of the like amount for every day 
after the infliction of such penalty dunng which the failure continues 

(6) For the purpose of this section the expression ' securities ’ includes 
stocks and shares ] 


CHAPTER VI 

Recovery of Tax aho Penalties 


45 Any amount specified as pa)’ablc in a notice of demand *[*funder sub- 
, . , section (3)] of section 23A or] under section 29 or an 

axvshenpA>-able order undCT section 31 ’[* • •] or section 33, 


LEG REF Ml of 1939 

‘Inserted byS 8 of Act XX!! of 1930 •The^xirTis ind figures "or m-rmn 
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shall be paid within the time, at the place and to the peison mentioned m the 
notice oi order, or if a time is not so mentioned, then on or before the first day 
of the second month following the date of the service of the notice or order, and 
any assessee failing so to pay shall be deemed to be in default, provided that, when 
an assessee has presented an appeal under section 30 ^[* * * *], the 

Income tax Officer may in his discretion treat the assessee as not being in default 
as long as such appeal is undisposed of 

^[Provided further that where an assessee has been assessed in respect of 
income arising outside British India in a country the laws of which prohibit or 
restrict the remittance of money to British India, the Income tax Officer shall not 
treat the assessee as in default in respect of that part of the tax which is due in 
respect of that amount of his income which bv reason of such prohibition or res 
tnction cannot be brought into British India, and shall continue to treat the assessee 
as not m default in respect of such part of the tax until the prohibition or restnc 
tion is removed 

Explanation — For the purposes of this section income shall be deemed to 
have been brought into British India if it has been utilized or could have been 
utilized for the purposes of any expenditure actually incurred by the assessee without 
British India or if the income whether capitalised or not has been brought into 
British India in any form ] 


46 (i) When an assessee is m default m making a payment of income tax, 

j j , the Income tax Officer may in his discretion direct that, 

Mode and t me of recovery addition to the amount of the arrears, a sum not 

exceeding that amount shall be recovered from the assessee by way of penalty 

*[ (lA) For the purposes o*^ sub section (i), the Income tax Officer may 
direct the recovery of any sum less than the amount of the arrears and may enhance 
the sum so directed to be recovered from time to time m the case of a continuing 
default, 80 however that the total sum so directed to be recovered shall not exceed 
the amount of the arrears payable ] 


(2) The Income tax Officer may forward to the Collector a certificate under 
his signature specifying the amount of arrears due from an assessee, and the Collector, 
on receipt of such certificate, shall proceed to recover from such assessee the amount 
specified therein as if it were an arrear of land revenue 


LEG REF 

‘The words figures and letter or under 
section 33A omitted by S 52 os Act VI of 
>939 

* Added by tbid 

* Inserted by S 8 of Act III of 1928 

^OTES 

Sec 46— S 46 prescribes only a sum 
mary remedy and there is nothing in that 
section or m the other provisions ol the Act 
to mdicate that that is the only remedy by 
which income tax is recoverable The lime 
limit prescribed m S 46 (7) of the Act 
obviously applies to proceedings under that 
section \^en income tax is assessed it 
becomes a debt due by the assessee to the 
Crown The Crown as a creditor has the 
ordmary right of suit against the asses 
see This is a right under the com 
mon law and there is nothing m 
tie Act to take away this right A 
•uit for recovery of arrears of income 
tax would undoubtedly be a suit of a avil 
nature aad luch a suit would clearly be 


maintainable under the provisions of S 9 
C P Code and would be governed by Art 
120 if not by Art 149 of the Limitatior 
Act 1941 I T R 673=196 I C 228 
There IS no doubt that an arrear of unpaid 
income tax due by an assessee is a debt due 
to the crown and therefore a crown deb 
and as such has precedence over all other 
debts The Court can order payment of a 
crovm dd)t due by a debtor on the apph 
cation of the crown without a formal attach 
ment being issued when there are funds m 
J^rt belonging to the debtor S 46 of the 
Income tax Act is not exhaustive and the 
Court can order payment on mere apph 
cation 1939 I T R 411 S 46 is not 
exhaustive — Money realised by sale in exc 
Mion of assessee s property — Application by 
Crown for payment out towards income tax 
^e by assessee — Competency — Power of 
&urt to order payment See (1938) 1 M L 
J 3al (F B ) Arrears of income tax can 
be realised like an arrear of land revenue 
under S 46 of the Act, and if orders arc 
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'[Provided that without prejudice to any other powers of the Collector in 
this behalf, he shall for the purpose cl recovering the said amount lia\ c *[* • • ) 

the powers which under Uic Code of Civil Procedure, 1908, a Civil Court has *[• 
• • •] for the purpose of the rccovcrj of an amount due under a decree.] 

(3) In any area with respect to whidt the Commissioner has directed that 
any arrears may be recovered by any process enforceable for the recover) of an 
arrear of any municipal tax or local rate imposed under an> cnacimcni for the 
time being in force in any part of the province, the Income-tax OfTicci ma) piocccd 
to recover the amount due by such process. 

(4) Tlic Commis'ioncr may direct by what authority any pov\crs or duties 
incident under any sudi enactment as aforesaid to the enforcement of any process 
for the recovery of a mumdpal tax or local rate shall be cxereised or pcrlormcd 
when that process is cmplojed under sub-section (3). 

{5) If any asscssee is in receipt of any income chargeable under the head 
“ salaries ” the Income-tax Officer may require any person paying the same to 
deduct from any payment subsequent to the date of such requisition any arrears 
due from sudi asscssee, and sudi person shall comply v\ith any sudi requisition, 
and shall pay the sum so deducted to the credit of the Central Gov ernment, or as the 
’[Central Board of Revenue] directs. 

*[ (6) If the recover) of income-tax in any area has been entrusted to a 
Provindal Government under section 124 (i) of the Government of India Act, 
1935, tlie Provindal Government may direct with respect to that area or any part 
thereof, that income-tax shall be recovered tlicrein with, and as an addition to, 
any munidpal tax or local rate, by the same person and m the same manner as the 
municipal tax or local rate is recovered ) 

(7) Save in accordance with the provisions of sub-section (i) of section 42, 
•[or of the proviso to section 45], no proceedings for the recovery ol any sum pajablc 
under this Act shall be commenced after the expiration of one >ear frem the last 
day of ’[the financial year] in which any demand is made under tins Act , 

’[Provided that where the sum payable is allowed to be paid by instalments 
the period of one year herein referred to shall be recokoned from the date on wliicli 
the last of such instalments was due.) 


LEG REF 

‘Added by S i6 of Act XVIII of 1933 

‘Omitled by Act XXIII of 1941. 

* Substituted for “Board of Inland Revenue ’’ 
byS 4andSch of Act IV of 1924 

* Substituted by A O , 1937 

* Inserted by S 53 of Act VII of 1939 

•Substituted for the words “the year,” by 

‘ Proviso to sub-S (7) of S. 46 added by Act 
XXIII of 1941 

NOTES. 

passed by the Commissioner, like an aircai 
of Muncipal tax or local rate. 4 Pat L T 
171=24 Cr L J 490. The Collector la» 
power to make a fresh assessment for in- 
come-tax if he find® U’' 
made by him us low 44 D 2M— So I C 334 
—22 Bom L.R 38 In order to succeed 
m a suit against the Collector for a dccla- 
ration that he Iiad acted without jurisdic- 
tion in realising sums from the plamtifl, it 
must be shown that he paid the sum under 
coercion Income accruing to an executor 
under a will is liable to be taxed and Uit 
Collector acts within the limits of his juris- 

Jr 

''^Sec. VI' (2): Sale ucter, by Couxctoe 
CCM —379 


—Priority over, previous tn'^olvtncy xmf.— 
Though a land was attached and sold under 
the provisions of the Rc\enue Kecoverv 
Act. the sale would not give a higher title 
to the purchaser than the owner of the land 
himself would have given if he Iiad alienatLd 
the propertj privately when the sale w.is 
for the enforcement of other dies such as 
the income tax It is onlj if 'he sale was 
for the land-revenue that tlie purchaser 
would get a preferential title free from all 
encumbrances 158 I C 776=42 L W. 
6W=1935 M. 882 An application foi 
refund of income tax already paid by mis- 
take is not in the course of assessment undci 
the Act 27 Bom L R 400=89 I C 39a 
If the asscssee is a person liable to Indian 
income-tax m respect of part of his income, 
a refund of Indian income tax is admissible 
in respect of the sums or dividends received 
bj him from sterling companies registered 
and with their share register in the United 
Kingdom but satisfying the definition of a 
company in S 2 (6) of the Act 55 B. 
734=33 Bom L R. 776=1931 B 420 
Certificate under S 20 of the Act signed 
bj the Principal Officer m the Un ted King- 
dom of such companies can be regarded as 
x-alid certificates for the pjrpo<-5 of S. 43 
(1) of the Act and refund granted on ihei* 
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shall be paid within the time, at the place and to the peison mentioned in the 
notice oi order, or if a time is not so mentioned, then on or before the first da> 
of the second month following the date of the service of the notice or order, and 
any assessee failing so to pay shall be deemed to be in default, provided that, when 
an assessee has presented an appeal under section 30 *[* * * *], the 

Income tax Officer may in his discretion treat the assessee as not being m default 
as long as such appeal is undisposed of 

^[Provided further that where an assessee has been assessed in respect of 
income arising outside British India in a country the laws of which prohibit or 
restrict the remittance of money to British India, the Income tax Officer shall not 
treat the assessee as m default in respect of that part of the tax which is due in 
respect of that amount of his income which bv reason of such prohibition or res- 
triction cannot be brought into British India, and shall continue to treat the assessee 
as not m default in respect of such part of the tax until the prohibition or restne 
tion IS removed 

Explanation — For the purposes of this section income shall be deemed to 
have been brought into British India if it has been utilized or could have been 
utilized for the purposes of any expenditure actually incurred by the assessee without 
British India or if the income whether capitalised or not has been brought into 
British India in any form ] 


46 (i) When an assessee is m default m making a payment of income tax, 

j . , the Income tax Officer may in his discretion direct that, 

Mod,;u.d ,he amount of tho arrears, a sum not 

exceeding that amount shall be recovered from the assessee by way of penalty 

(lA) For the purposes sub section (i), the Income tax Omcer may 
direct the recovery of anv sum less than the amount of the arrears and may enhance 
the sum so directed to be recovered from time to time in the case of a continuing 
default, so however that the total sum so directed to be recovered shall not exceed 
the amount of the arrears payable] 


(2) The Income tax Officer may forward to the Collector a certificate under 
his signature specifying the amount of arrears due from an assessee, and the Collector, 
on receipt of such certificate, shall proceed to recover from such assessee the amount 
specified therein as if it were an arrear of land revenue 


LEG REF 

1 The words figures and letter or under 
section 33A omitted by S 52 os Act VI of 

J939 

* Added by iW 

* Inserted by S 8 of Act III of 1928 

NOTES 

Sec 46— S 46 prescribes only a sum 
mary remedy and there is nothing xn that 
section or m the other provisions of the Act 
to indicate that that is the only remedy by 
which income tax is recoverable The time 
1 mit prescribed in S 46 (7) of the Act 
obviously applies to proceeding under that 
section \Vhen income tax is assessed it 
becomes a debt due by the assessee to the 
Crown The Crown as a creditor has the 
ordinary right of suit against the asses 
see This is a right under the com 
mon law and there is nothing m 

the Act to take away th s right A 
suit for recovery of arrears of income 
tax would undoubtedly be a suit of a avil 
txature and a *u>t would clearly be 


maintainable tinder the provisions of S P 
C P Code, and would be governed by Art 
120 if not by Art 149 of the Limitatioi 
^t 1941 I T R 673=:196 I C 228 
There is no doubt that an arrear of unpaid 
income tax due by an assessee is a debt due 
to the crown and therefore a crown deb 
and as such has precedence over all other 
debts The Court can order pajment of a 
crown debt due by a debtor on the apph 
cation of the crown without a formal attach 
ment being issued when there are funds m 
Court belonging to the debtor S 46 of the 
Mcome tax Act is not exhaustive and the 
Court can order pajment on mere apph 
ration 1939 I T R 411 S 46 is not 
exhaustive — Money realised by sale In cxc 
rat on of assessee s property — Application by 
Crown for payment out towards income tax 
due by assessee — Competency — Power of 
^urt to order payment See (1938) 1 Jf L 
J 3Sl (F B ) Arrears of income tax can 
be realised like an arrear of land revenue 
Wider S 46 of the Act, and if orders arc 
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*[rro\ndcd dia; > 
thu behalf, he shall for x\ ^ 
the j>o\\Tn anIucIj under u i 
• • •] for the purjy 

(3) In an> area vul 
an> aiTcan ma) be rccovc 
arrear of an> rnumcipal 
time bcinq in force in an> j 
to recover tlic amount due 1 

(4) Tlic Commis 101 
incident under an\ such ri 
for the recover) of a mui 
uhen that process is cm] 

(5) If any asscs^ci 
“ salaries ” the Income x 
deduct from any pa)Tne 
due from such assessce, ai 1 
and shall pay the sum so dcdi i 
’{Central Board of Rcvxnuc] di 

*[ (6) If the recover) of inr ^ 

Provmaal Government under scciion 1 
1935, the Provancial Government may dir« 
thereof, that income tax shall be recovered il 
any mumapal tax or local rate, by the same per 
rnumcipal tax or local rate is recovered 1 

(7) Save m accordance with the provisions (f i 
•[or of the proviso to section 45], no proceedings for the re, 
under this Act shall be commenced after the expiration cl c 
day of '[the financial )car] in which an) demand is mide un.l 

’[Provided that where the sum pa)ablc is allowed to '' 
the period of one )ear herein referred to shall be recokoned frem ' 
the last of such instalments was due ) ^ ” e U 


le refunds —Repealed by Act VII of 1939, S 58 

0 has paid ’[by deduction under section 18 or other 

1 Indian income tax for any year on any part of 
omc proves to the satisfaction of the Income tax 

that he his paid *[by deduction or otherwise] 
the corresponding )ear] in respect of the same 
t which he was entitled to, and has obtained, 
7 of the Finance Act, 1920, is less than the 
Int part of his income, he shall be entitled 
art of his income at a rate equal to the 
or the appropriate rate of Umted King- 
rate at whicli he was entitled to, and 

at which such refund is calculated 
the income of the person entitled 


ans income-tax and super- 
t , 

ns the amount of Indian 
relief due to a claimant 
n of any relief due to 
'uctmg therefrom any 
m) exempted from 
f Indian super tax 
an divided by his 


income-tax 

Income-tax 


me tax " 
f 2920, 


—Priority om rsevious nT^ 

Though a land was aiiacl^''»h . cial 
the provisions of the » J i m 


LEG REF 

* Added by S l6 of Act XVllI of 1933 

*Oimtlcd by Act XXIII of 1941 - . . .. ,, . . 

» Substituted for Board of Inland Revenue Act, the sale would not l»' 

by S 4 and Sch of Act IV of 1924 to the purchaser il an the o vn ^ * ‘'1 

* Substituted by A O 1937 himself would have given if >1 1 i 

‘Inserted by S 53 of Act VII of 1939 lie property privately when ti ’Wi 

•Substituted for the v ords the year by for the enforcement of other di V-'* 
tbtd . . ^ . the income lax It is onlj if 1 *. 

* Proviso to sub-S (7) of S 46 added by Act for the land revenue that the ® w*, 

XXIII of 1941 would get a preferent al l tie free f "'Wt 

NOTES encumbrances 158 I C 776=42 ail 

passed by the Commiss oner like an arrcai /PP’ on {q, 

S Muncmal tax or local rate 4 Pat L T rc/ond of income tax alreadv pa d by 
171-24 CrLJ 490 The Collector ha> 

Collector acts withm the hmits of his juris ^X'^Pr.ncipal OfTcer in the Un ted k ng 
diction m determ ""llj ^ ^3-!i9 c dom of such compan es can be regar^d as 

chargeable 42 C 151=26 i t. ovj_iy c d cert ficates for the r-irpos-s of S 4 :, 

''sw « ( 2 ) Saix UNCER by Couzcior ( 1 ) of the Act and refund granted on tl ei 
CCM— 379 
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47 Any sum imposed by way of penalty under the provisions of sub section (2) 
T, f . 1. of section 25, section 28, ^[sub section (6) of section 

Recovery of proatars jubrscctioa fe) of section 44F] or su!>sect,on (.) 

of section 46, shall be recoverable m the manner provided in this Chapter for the 
recovery of arrear of tax. 


CHAPTER VII 


Refunds 


*[48 (1) If any individual, Hindu undivided family, company, local authority, 

firm or other association of persons, or any partner 
® ^ of a firm or member of an association individually 

satisfies the Income-tax Officer or other authority appointed by the Central Govern- 
ment in this behalf that the amount of tax paid by him or on his behalf or treated 
as paid on his behalf for any year exceeds the amount with which he is properly 
chargeable under this Act for that year, he shall be entitled to a refund of any such 
excess 


(a) ^fThe Appellate Assistant Commissioner or the Appellate Tnbunal in 
the exercise of their appellate powers] if satisfied to the like effect shall cause a 
refund to be made by the Income-tax Officer of any amount found to have been 
wrongly paid or paid in excess 

(3) ^Vhere income of one person is included under any provision of this 
Act m the total income of any other person such other person only shall be entitled 
to a refund under this section m respect of such income 


(4) Nothing in this section shall operate to validate any objection or appeal 
which is otherwise invalid or to authorise the revision of any assessment or other 
matter which has become final and conclusive, or the review by any officer of a 
decision of his own which is subject to appeal or revision, or where any relief 
18 specifically provided elsewhere m this Act, to entitle any person to any relief 
other or greater than that relief or to entitle any person to claim a refund of tax 
payable before the commencement of the Indian Income tax (Amendment) Act, 
1939, which he would not be entitled to claim but for the passing of that Act] 


LEG REF 

‘The >\ords letters fiugres and brackets 
inserted by S ^4 of Act Vll of 1939 

* Substituted S 55 Act VII of 1939 

* Substituted for the onginal words by S gj 
tkid 


NOTES , ^ 

production 55 B 734 Assessment reduced 
after the passing of the Act — Party n 
entitled to refund 1924 N 24 S 48 il 
modifies S 14 see 39 C W N 2s3 
Appeal — There is no provision made 11 
the Act for appeals against a refusal to 
grant a refund under S 48 So where the 
suit for refund of income tax does ^*^5 
any question of assessment it is not barred 
by S 67 136 I C 819s=1932 S , 48 

Sec 48 (2)— The legatee of the profits 
from the business of the firm due to one 
of the partners who died prior to the )ear 
of assessment is not entitled to maintain a 
claim for the refund of income tax tmdci 
S 4S (2) because the deceased was not a 
person who paid the as'essment on 
for the jear in question nor was he liable 
as he coul \ not him«eU 1 ase been in a^*®'*'* 
lor Ihsl >tar ' C ai9=lTO S 48 

An association incorporated under S Zo ot 
th- Ind an Companies Act as an association 


limited b> guarantee not existing for cam 
ing profits and prohibited under the law 
from declaring anj dividends to its mcm 
bers IS liable to assessment and there is no 
exemption in the Income tax Act m favour 
of such a company as such The fact that 
no relief under S 48 of the Act is available 
to such an association as m the case of 
other associations not incorporated under 
S 26 of the Companies Act is an irrelevant 
consideration 1936 A L J 1085=1936 A 
764 A member of a firm means and ca’’ 
onl> mean a person who has entered mW 
partnership with another person or persons 
If a minor is incapable of entering mlo 
partnership with another person or persons 
he cannot be a member of a firm in whicn 
he IS not a partner That being so under 
S 48 Q f2) before amendment by Ad 
XVIII of 1933 a minor not entitled W 
claim a refund 165 I C 565=1936 S 20 j 
S 48 (2) applies to a person who has bee” 
assessed and docs not apply to a person who 
was dead before the assessment on his in 
come svas made A dead person cannot be 
assessed to income tax 165 I C 328=1930 
S 137 

Secs 48 and 20»If modifies S M 
See 39 C W N 253 
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48^4 General potter to make refunds — Repealed by Act VII of 1939, S 58 
49 (i) If any person who has paid *[byd^uction under section i8or other 

„ , , f rr j "'•sc] Indian income tax for any year on any part of 

United income proves to the satisfaction of the Income tax 
OfEcer that he has paid *[by deduction or othenvise] 
United Kingdom income tax *[for the corresponding year] m respect of the same 
part of his income and that the rate at \\hich he was entitled to, and has obtained, 
relief under the provisions of section ay of the Finance Act, 1920, is less than the 
Indian rate of tax charged in respect of that part of his income, he shall be entitled 
to a refund of a sum calculated on that part of his income at a rate equal to the 
difference betucen the Indian rate of tax *[or the appropriate rate of Umted King 
dom income-tax, whiche\ cr is less,] and the rate at whicli he was entitled to, and 
obtained relief under that section 

•[Provided that in no case shall the rate at ivhich such refund is calculated 
exceed half the Indian rate of tax appropriate to the income of the person entitled 
to relief] 

(2) In sub-section (1) — 

(a) the expression “ Indian Income-tax ’* means income-tax and super- 
tax charged in accordance with the provisions of this Act , 

’[ (i) the expression “ Indian rate of tax” means the amount of Indian 
income-tax exclusive of super-tax after deduction of any relief due to a claimant 
under the other provisions of this Act but before deduction of any relief due to 
him under this section, divided by his total income after deducting therefrom any 
income (including income from a share in an umegutered firm) exempted from 
tax by or undi*r the provisions of this Act, added to the amount of Indian super tax 
before deduction of any relief due to the claimant under this section divided by his 
total income , 

(c) the expression “ Uruted Kingdom income-tax ” means income-tax 
and super-tax chargeable in accordance tvith the provisions of the Income tax 
Acts 

•[ {d) the expression “ appropnatc rate of Umted Kingdom income tax ” 
has the mcamng assigned to that expression in section 27 of the Finance Act, 1920, 
as amended by the Finance Act, 1927] 

®[49A (i) The Central Government may, by notification in the official 

Gazette, make provision for the granting of relief in 
Relief in respect of Indian re<pect of incomc on which has been paid both incomc- 
State an Dom mon income ^including super tax) under this Act and Dominion 

(2) For the purposes of this section “ Dominion incomc tax ’ means any 
income-tax or super-tax charged under any law in force in any Indian State or in 
any part of His Majesty’s Dominions (other than the United Kingdom) where the 
laws of that State or part provide for relief m respect of tax charged on incomc 
both in that State or part and in British India which appears to the Central Board 
of Revenue to correspond to the relief which may be granted by this section 


LEG REF 

1 Inserted by S 57 of Act VII of 1939 

* Inserted by ibid 

* Substituted for the words for that year 
by Act VII of 1939 

* Inserted by S * of Act XXIX of i 934 

* ProMso added b> S 57 of Act Vll of 1939 

* SubsUtuted by S 57 of Act \ II of 1939 

* Added by S a of Act XXIX of 1934 

* Ss 49 V to 49D inserted b) S 58 of Act \ 11 
of 1939 

NOTES 

Sec. 48 A ArrtJCABiUTY — S 4$-A 

comes into play only when the income tax 


has been actually paid m excess and not 
earlier 18 Uh 706=1938 Lah 44 
See 49 A Right or set opt — If limit 

ED TO AMOUNT Of TAX lECALLY REa}^•EJ^AELC 
The expression remaining paj-able by tlie 
person” in S 49 A should not be read as 
meaning legally rccoicrable from ihe 
person If the Legislature had really in 
tended that under S 49 A the right of set 
off was to be limited to an amount of tax 
Iccally recoscrabJe they could hate ex 
pressly said so 196 I C 22S=1«1 I T 
R 67J 
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^[496 Where any dividend has been paid, credited or distributed or is deemed 
to have been paid, credited or distributed to any of 
■" 3 who 'S o shareholder 

paid by share holder o* ^ company which IS assessed to income-tax in British 

India or elsewhere, such person shall be deemed m 
respect of such dividend himself to have paid income-tax (exclusive of super-tax 
at the rate applicable to the total income of a company for the financial year m 
which the dividend has been paid, credited or distributed or is deemed to have 
been paid, credited or distributed on so much of the dividend as bears to the whole 
the same proportion as the amount of income on which the company is liable to 
pay income-tax bears to the whole income of tlic company ] 


2[49G (1) Where any dividend has been paid, credited or distributed or is 

deemed to have been paid, credited or distributed to 
Relirfgranted to acomp^y ^ shareholder of a company which has obtained the 
to be deemed relief granted to 1 r j . ^ t j — 

shareholder relief referred to in section 49 or granted under sec- 

tion 49-A or under the India and Burma (Income-tax 
Relief Order, 1936, the shareholders shall be deemed in respect of such dividend 
himself to have obtained such relief at the rale at which such relief has been granted 
in respect of income-tax only to the company for the financial year preceding the 
year in which the dividend was paid, credited or distributed or is deemed to have 
been paid, credited or distributed ] 


(2) If the rate at which a shareholder is deemed under sub-section (i) to 
have obtained relief exceeds the rate at which he would have been entitled to relief 
had such relief been given direct to him by or under the said sections or Order, any 
excess shall be recovered from him either as an addition to the tax payable by 
him on any assessment made on him under section 23 or section 34 or by setting 
It off against any relief due to him under section 48 


49D If any person who has paid by deduction or otherwise Indian Income- 
... tax for any year in respect of any income ansing 

chSged m coumry not pro without British India in a country the laws of which do 
viding for relief in reipect of not provide for any relief in respect of income-tax 
Bntiih Indian income tax charged in British India proves that he has paid income- 
tax by deduction or otherwise under the laws of the said country m respect of 
the same income, he shall be entitled to the deduction from the Indian income- 
tax payable of a sum equal to one-half of such Indian income tax or to one-hali 
of such tax payable in the said country, whichever is the less ] 


^[Explanation — ^The expression “ Indian income-tax ” in this section means 
income-tax and super-tax charged in accordance with the provisions of this Act ] 

*[49E] Where under any of the provisions of this Act, a refund is found 
to be due to any person, the Income-tax Officer, 
Power to set off amount of s£^ppc]|ate Assistant Commissioner] or Commissioner, 
refund against tax remaining pgyj^gnt of th® 

* refund, set off the amount to be refunded, or any 

of that amount against the tax, if any, remaining payable by the person to whom 
the refund is due 


«[4gF 1 \S'here through death, incapacity, bankruptcy, liquidation or othc*' 


ICG REF 

1 Sciv S sub-stitutcd for old S 49B by 
XX^.X1^ of 104* 

s Sub S (t) of S -}qC subitiluied b> Act 

• r^planation to *5 40D added by Art XXIll 


Ac i04« „ ,, 

«t 1 he cxi'Ung srci on ^gE was i nginallj 
irs Ttrd as section 49A by 5 ig of lie Indian 


Income tax (Second Amendment) Act, *933 
(X\ III of ign) and was renumbered by 
b 59 of Act VII of ig3g 

* Substituted for the words “ Assistant Coot- 
missioner, by ibid ,, 

•The existing section 49r was origiijjl'y. 
inserted aa section ^gC by S i£) of Act NVIII o' 
•933 and was re numbered b) S fio of Act Vli 
of 1939 
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^crt>cr of rcprcsen»aii\c of cause, a person who %\ould but for such cause Ins c been 
deceased penon or person dis cntulcd to a refund under any of the provisions of this 

behif*° claim on his Act, or to make a clum under section 48 *(* •) or 49, 

^ IS unable to receive such refund or to make such claim, 

his executor, administrator or other legal representative, or the trustee or receiver, 
as the case may be, shall be entitled to receive such refund or to make such claim for 
the benefit of such person or his estate 

50 No claim to any refund of income tax "[or super tax] under this Chapter 

- . , , shall be allowed unless it is made within ’[four years 

C aims for f,nancial >ear commencing 

next after the expiry of the previous year m which the 
income arose, accrued or was received or was deemed to have arisen, accrued or 
been received or was brought into British India 

Provided that where the <datm is to a refund of income-tax or super tax 
paid prior to the commencement of the Indian Income-tax (Amendment) Act, 1939, 
the claim shall not be allowed unless 11 is made within one year from the last day 
of the year in which the tax was tcoovered or before the last day of the financial 
year commenang after the expiry of the previous year as defined m clause (ii) 
of section 2 in which the income arose on which the tax was recovered, whichever 
period mav expire later ] 

^[Provided ’[further] that a claim to refund under section 49 ’[of tax paid 
prior to the commencement of the Indian Income tax (Amendment) Act, i939]» 
may be admitted after the period of limitation herein prescribed when the appli- 
cant satisfies the Commissioner, or an Assistant Commissioner of Income tax specially 
empowered in this behalf by the Central Board of Revenue, that he had sufficient 
cause for not making the claim within such period ] 

50A Appeal aoatnst Refusal to Refund — Omitted hy S 62 of to Indian Income 
tax (Amendment) Act 1939 {VII of 1939) 


LEG REF 

* The word figures and letter or 48A 
omitted by S 60 of Act VII of 1939 

* Inserted by S 61 \bxd 

* Substituted by S 61 tin/ 

* Proviso added by S 8 of Act XXII of 1930 
•Inserted byS 61 of Act VII of 1939 

* These words brackets and figures were 
nserted by tbiJ 


NOTES 

Sec 50 — Where an application for re 
fund under S 48 of the Income tax Act is 
made be>ond the time prescribed b> S 50 
of the Act the Commissioner acts rightlj in 
rejecting under S 50 he has no power to 
extend the time prescribed by the section 
13 R 7^ An application for refund 
under S 48 of the Income tax Act must be 
made within the time limited by S 50 and 
on no consideration can an apphcationmade 
beyond that time be entertained Though 
the assessment has been made onU alter ihc 
expiry of that period that is no justmcation 
for presenting the application beyond time 
It is quite true that it is impossible for the 
assessee to ascertain whether he is or »s not 
entitled to a refund under S 48 (I) until 
after an assessment is made and that it 
works a hardship m mafang it incumbent on 
him to present his 

within the time linut^ by S 50, when the 


assessment itself is not made until after the 
expiry of that period But the remedy lies 
not with the Courts administering the law 
but with the legislature 13 R 729 The 
w^ords "lox traj recovered mean tax was 
rccorcrcd by the Government and not tax 
was refunded to the assessee under the 
nrorisions of S 27 of the Act SO M 920 
=1927 M 1039=53 M L J 672 (F B ) 
Where an assessment for the year 1926 27 
was made on the income of the assessee s 
previous year the financial year ending with 
the 31st March 1926 the period of one 
year prescribed m S 50 of the Act ought 
to be computed from the 1st April 1926 
and consequently a refund application made 
on the 22nd hfarch 1927 in respect of dm 
dend m a I mited company payable to the 
assessee on the 21st October 192a was 
within time 3 IT C 76 

Sec 50 A Scope — Remedy usdei — Ir 

exHAUsTt^ — WTicre an assessee does not 
avail himself of the remedy of an appeal 
under '0 A which is open to him, he can 
not invoke S 4^ of the Specific Relief Act 

37fc6S M L J 227 (F B > S S^A oi 
Income tax Act gives him a specific and 
adeouate remedy and precludes him from 
taVmc advantage of S 45 of the Speafic 
Act 13 R 729 
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CHAPTER VIII. 

Offences and Penalties. 


51. If ^ 

or excuse — 


person fails without reasonable cause 


Failure to make payments 
or deliver returns of statements 
or allow inspection 

(a) to deduct and pay any tax as required by section 18 or under sub-section 
(5) of section 46 ; 

(i) to furnish a certificate required by sub-section (9) of sectiori 18 or by 
section 20 to be furnished ; 


(c) to furnish in due time any of the returns mentioned in ^[section 19A], 
^[section 20A], section 21, *[sub-section (2) of] section 22, or section 38 ; 

(rf) to produce, or cause to be produced, on or before the date mentioned in 
any notice under sub-section (4) of section 22, such accounts and documents as arc 
referred to in the notice : 


(e) to grant inspection or allow copies to be taken in accordance with the 
provisions of section 39 ; 

he shall, on conviction before a Magistrate, be punishable with fine which may 
extend to ten rupees for every day during which the default continues. 


52. If a person makes a statement in a verification mentioned in ^[section 
^ , . . 19A or] “[section 20A “[or section 21] or] section 22 

raSn' ’[oi* sub-scction (2) of scction 26A] or sub-section (3) 

of section 30, “[or sub-section (3) of section 33] ®[* 

* •] which is false, and which he either knows or believes to be false, or does not 

believe to be true, he shall ^®[be punishable, on conviction before aMagistrate, with 
simple imprisonment which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both.] 


LEG REF. 

* Inserted by S 3 of Act XXIV of tgad 

’Inserted byS at of Act XVIII of 1933 

* Inserted by S 63 of Act VII of 1939 

* Inserted by S 4 of Act XXIV of igaS 

•Inserted by S aa of Act XVIII of 1933 • 

* Inserted by S 64 of Act VII of 1939 

* Inserted by S 9 of Act XXI of 1930 

•Substituted by Act XXTII of 1941. 

* The words, brackets and figures, “ or sub- 
section (2) of section 33A or sub-section (3) of 
section 50A” omitted by S 64 of Act VII of 
I93q 

•• Substituted for the words “ be deemed to 
have committed the offence described m S 177 
of the Indian Penal Code ” by ibid 
NOTES. 

Secs 51 and SZ: Offences under both 
SECTIONS ARE DIFFERENT. — An oflcnce Under 
S. 52 IS of a nature different from an offence 
under S. 51 and therefore an accused can 
not be convicted of offence under S. 51 
without calling upon him to meet that charge 
on hts being found not guilty of offence 
under S. 52. 146 I C &48=1933 N. 358 
\Vhere there is a question of sanction and 
the sanctioning authority has sanctioned the 
prosecution under one section only, and the 
accused has been found not guilty of that 
offence, he cannot be found guilty of the 
other offence. 146 I.C. 8^=1933 N. 358. 

Secs. 51 to 53 — No one can be prose- 
cuted under the Act except at instance of the 
Collector under S. 36. 23 I.C. 504=sl5 
Cr.L.J. 296=12 A L.J. 258. The Collec- 
tor and not the District Magistrate can 


direct proceedings to be taken for an offence 
under the Income-tax Act. 38 I.C 993= 
18 Cr.L.J. 433=15 A.L.J. 163. Wlierc a 
person was charged with making false state 
ments in his petition of objection for the 
assessment of income-tax and the petition 
was not Signed or verified and the order to 
prosecute him did not disclose what parti 
cular statement was false and fell within S 
193, Penal Code, held, that the conviction 
was bad. 38 I.C. 993=15 A L.J. 163 A 
conviction could not be maintained if there 
IS no formal service of notice as required w 
the Act the letter having been sent by ordi 
nary post unregistered. 17 A L J. 146=4!' 
I.C. 781. The prosecution of an assessce 
for failure to produce his account books m 
obedience to a notice is not barred by rea- 
son of a prior order for penal assessm^t 
against him. 43 M. 498=38 M.L.J. 333- 
The only ground on which the Collector ca« 
direct a penal assessment is that the as*'* , 
has made a false return The CollecW 
cannot do so on ground of non-productio 
of account books by the assessce. 43 N- 
498 „ 

Sec. 52 —An offence under S. . 
committed on the day a return made uneJ. 

S IS verified by a parly. 1929 Cr. 
647=1929 A. 919. The essence of ofre”' 
Under S 52, and Penal Code, S. 1^* ' 
in the verification of an untrue statem 
and provided the statement was deh'’®’'®.;'; 
false or not believed to be true, subscq 
rectification cannot make it any the less 
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Prosecution to be at mstance 53 (*) A person shall not be proceeded against 

of Inspecting Assistant Com for an ofTcnccundcr section 51 or section 52 cxccpt at the 
missioner instance of the *finspecting Assistant Commissioner] 

*[ (2) Tlic Inspecting Assistant Commissioner may either before or after the 
institution of proceedings compound any such offence ] 

54 (i) All particulars contained in any statement made, return furnished or 

accounts or documents produced under the provisions 
Discl^re of information of this Act, or in any evidence given, or affidavit or 
y a pu ic ser\3n deposition made, m the course of any proceedings under 

this Act other than proceedings under tins Ctiaptcr or in any record of any assess- 
ment proceeding, or anv proceeding relating to the recovery of a demand, prepared 
for the purposes of this Act, shall ^ treated as confidential, and notwithstanding 
anything contained in the Indian Evidence Act, 1872, no Court shall, sase as 
provided in this Act, be entitled to require any public servant to produce before it 
any such return, accounts, documents or rci^rd or any part of any such record, or 
to give evidence before it in respeia thereof 

(2) If a public servant discloses any particulars contained in any such 
statement, return, accounts, documents, evidence, affidavit, deposition or record, 
he shall be punishable wth imprisonment which may extend to six months, and 
shall also be liable to fine 


LEG REF 

* Substituted for the words Ass itant Com 
nussioner' by S 65 VII of 1939 

■Thu 5ub>section subsututM by Act VII of 

NOTES 

offence though it may be considered as an 
extenuating circumstance m awarding sen 
tenee 1929 Cr C 647=1929 A 919 
There is nothing m the Income tax Act 
which suggests that it is essential that the 
act of sending an income tax return under 
S 22 should be done onlj by an assessee 
It can be done equally by an agent or other 
person in charge of the assessee s business 
The word person m S 52 and in S 22 
(2) includes a person dul> authorised An 
agent who sends a false statement is there 
fore liable to be prosecuted under S 52 
54 L W 291=1941 Mad 941=(194I) 2 M 
L J 475 WTierc the assessee submits a 
return but ostensibly and openly that return 
is not a complete one but is stated to be in 
complete there is no verification of the 
return as ssould make the return a s'alid 
one or const hite commission of an offence 
under S 52 (1929 A 919 Dist ) 146 I 

C &48=1933 N 358 S 42 is without 
prejudice to the provision in S 476 Cr P 
Code An Income tax Officer being a 
Revenue Court can act under S 476 Cr 
P Code and make a complaint of an offence 
committed before him If an assessee pro 
duces and relics on false account books to 
show tl at his return of income is true while 
in fact It IS false he uses or attempts to use 
as genuine evidence which he kmows to be 
false or fabricated and can be convicted 
under Ss 193 and 196 I P Code 20 
V L J 214 S 52 deals oni> with a false 
statement in the vcnficaton clause and docs 
not cover the case of a false sutement m 
the return of income to which the venSea 


tion clause 1$ attached The proceedings 
before the Income tax Officer cannot be said 
to start until there is some inquiry into the 
income of the assessee and a statement 
made m the return of income tax is not evi 
dcnce given m a proceeding before the 
Income tax Officer S 52 provides for the 
punishment of such an offence under S 
177 I P Code it cannot become punish 
able under S 193 I P Code as well 20 
N L J 214 Complaint for offence under- 
income tax Officer not recording find ng 
that further cnquirj was expedient— Right 
of appeal not affected — Proceeding if vitiat 
ed 8 R 2> 

Sec 54 — The wordng of S 54 (1) 
IS perfectly clear It is emphatic in its 
language and mandatory in its provisions 
Though as a matter of practice the Income 
lax authorities may allow a partner to ins 
pcct the books of his firm which have been 
deposited with h m that is m no way any 
departure or exception to the provisions of 
S 54 No person, even if he is a nartner 
m the firm whose books arc in the posses 
Sion of the Income tax OfTcer is entitled to 
pri^uction or even to an examination as of 
right of the books which that officer has 
when the same has been produced before 
him m the course of proce^ings under the 
Income tax Act If an application is taken 
out m a suit m Court by a partner of the 
firm to call upon the Income tax Officer to 
produce the brok, the Income tax Officer is 
entitled to refuse to produce it 1911 I T 
R 693 S 54 onl) laj-s a proh bition on 
the ^urt It does not confer an> exemption 
on the Iqcome tax Officer who is subject to 
even process of the Court 1939 I T R 
331=1939 Mad 446=(1939) 1 M L J 791 
S 54 does not merely exclude evidence 
with regard to contents of any documents 
which may be produced before the lacotre 
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(i) of sucli facts, to an authotised officer of the United Kingdom, or of any 
Indian State or of any part of His Majesty’s Dominions svhich has entered into 
an agreement with British India for the granting of double taxation relief, as may 
be nccessaiy' for the purpose of enabling such relief or a refund under section 49 of 
this Act to be gi\cn, or 

{j) of such facts, to an officer of a Provincial Government, as may be neces- 
sary for the purpose of enabling that Gos’crnment to levy or realise any tax imposed 
by it on agricultural income, or 

(A) of such facts, to any authority exercising powers under the Sea Customs 
Act, 1878, or any Act of the Central L^islature imposing a duty of excise as may 
be necessary for enabling it duly to exercise such powers, or 

(D of such facts, ’[to any person chaiged by law’ with the duty of inquiring 
into tlie qualifications of electors] as may be necessary to establish whether a person 
is or is not entitled to be entered on an electoral roll, or 

(m) ’[of] so much of such particulars, to the appropriate authority, as may 
be necessary to establish whether a person has or has not been assessed to income- 
tax in any particular year or years, where under the provisions of any law for the 
time being in force such fact is required to be established.] 

*[** * • *[ (4) ] Nothing in this section shall apply to the production 

by a public servant before a Court of any document, declaration or affidavit filed, 
on the record of any statement or deposition made in a proceeding under ’[section 
25A or] section 26A, or to the giving of evidence by a public servant in respect thereof. 

*• • • ’[ (5) ] No prosecution shall be instituted under this section 

except with the previous sanction of the Commissioner 


CHAPTER IX. 

Super-tax. 

55 In addition to the income-tax charged for any year, there shall be charged, 
levied and paid for that year in respect of the total 
Charge of super- ax income of the previous year of any “[individual, Hindu 

undivided family, ’[company, local authority, unregistered firm or other association 
of persons], not Iseing a registered firm, ’[or the partners of the firm or members 
of the association individually,] an additional duty of income-tax ( n this Act referred 
to as super-tax) at the rate or rates laid down for that year bv Act of the ’’[Central 
Legislature] : 


LEG. REF. 

1 These clauses were substituted for the ongmal 
cl (d). by S 6G of Act VII of 1939 

* Substituted by Act XXIII of 1941 

* Inserted by S 4 of Act XII of 1940 

• From the onsinal proMso which was inserted 
by S 10 of Act XXI of 1 930, the words “ Pros ided 
further that” were omitted and the proviso 
num^^red as »ub-S (4) by S G6 of Act VII of 

*^*These words letter and Hgure were luser- 
ted by 1^1^ 

•Tlic words “Provided further that” were 
omitted and the proviso numbered as sub- 
section (vh . j t j 

’Substituted for “individual, unretpstered 
firm, Hindu undmded famil) or company” 
with effect from lit April, 1923, by Ss. 7 and 
II of Act Xr of 1924 

• Substituted for “ companv , un-regwlered 
firm or other assoaation of indmduaTi bv S 67 

ofActVIlofiga'l 

•Inserted b> tbid w »_ 

’•SubsUtuted for “Indian l-cmslature b) 
C C M — 3S0 


AO, 1937 

NOTES 

Sec 55 — Registration in the manner 
prescribed under the Act is a condition pre- 
cedent to the right of the Income-tax Ofticer 
to proceed under S 55. 1933 R. 229=11 
R 380 The word '‘individual” in the pro- 
viso to S 55 of the Act includes a Hindu 
undivided family 1935 A 4-W=193S A 
L J 361 The expression “Hmdu undntd- 
ed fat»dy“ m S. 55 of the income-tax Act 
includes females and is much wider than the 
expression “coparcenao'" which includes 
only the males in whom the joint family 
propertv is vested In the ca«e of a joint 
Hindu familj consisting of the assessec, his 
mother and his wife, the income received bj 
the asscssee as sole surviving coparcener by 
right of survivorship has to be taxed at the 
income of a Hindu cndivided fami1>^ for the 
purposes of super-tax under S. SS of the 
Act and not as his own irdiridual meome. 
59 B. 61S=37 Bcn.L.R. 692=1935 B. 412, 
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(3) ] Nothing in this section shall apply to the disclosure — 

(fl) ofany such particularsforthcpurposes ofa prosecution under *[* *] 

the Indian Penal Code in respect of any such statement, return, accounts, docu- 
^'"^^»c®''^dence, affidavit or deposition, or for the purposes of a prosecution under 

(b) of any such particulars to any person acting in the execution of this Act 
where it is necessary to disclose the same to him for the purposes of this Act, or 

(c) of any such paiticulars occasioned by the lawful employment under 
this Act of any piocess foi the service of any notice or the recovery of any demand, 

. of any such particulars to a Civil Court in any suit to which Govern- 
th^'^^A^t^ which relates to any matter arising out of any proceeding under 

[e) of any such particulars to the Auditor General of India for the purpose 
of enabling him to discharge his functions under section 144 of the Government of 
India Act, 1935, or 

(/) of any such particular to any officer appointed by the Auditor General 
of India or the Central Board of Revenue to audit income-tax receipts or refund*, 


tc • *1^ partkulars, relevant to any inquiry into the conduct of an 

official of the Income-tax Department, to any persons appointed Commissioners 
under the Public Servants (Inquiries) Act, 1850, or to an officer otherwise appointed 
to hold such inquiry, or to a Public service Commission established under the 
Government of India Act, 1935, when exercising its functions in relation to any 
matter arising out of any such inquiry, or] 

. *[ igg) of any such particulars, relevant to any inquiry into a charge of 

misconduct in connection with income-tax proceedings against a lawyer or regis- 
tcrcd accountant, to the authority referred to in sub-section (3) of section 61, when 
exercising the functions referred to in that sub-section,] ; 


.. '[*[ (A) ] of any such particulars occasioned by the lawful exercise by a 
public servant of his powers under the Indian Stamp Act, 1890, to impound an 
insufficiently stamped document, or] 


LEG REF 

' The words “ Provided that ” omitted and 
the proviso numbered as sub-section (3) by S 66 
of A'‘t VII of.iQ^q 

* The words and figures “section 193 of” 
omittelbvS 9 of Act XXII of 1930 

* Inserted by S CG of Act VII of 1939 

* ^serted bv S 4 of Act XII of 1940 

(‘'A inserted by S 23 of Act 
u o ind was re-lettcrcd as cl. (A) 

by S 6G of Act VII of 1939 

NOTES. 

tax authorities for purpose of assessment, 
but It forbids any evidence with regard to 
such documents. It is wide enough to ex- 
clude evidence to the elTcct that account- 
books have been produced before the In 
come-tax OITiccr. 1935 L. 272 The in- 
tention of S. 54 IS to encourage assessee to 
mike a full and true disclosure of all rele- 
vant facts within Ids knowledge * knowing 
that any statement made by him will rot 
siihscfiueiitly be used against him It is 
certainly open to an assessee .to object to 
'UHwermg interrogatories on' statements 

*'** by bim m such proceedings on the 


privileged. 151 I.C. 

1934 N. 181. The object of S 54 
clearly is to make the income-tax returns 
and statements confidential as between the 
assessee and the income-tax department, and 
against the whole world, except for certain 
bnyled purposes provided by the section U* 
A Ciurt cannot, on the application 
of a defendant, order the plamtifT to obtain 
certified copies of his returns and statements 
"IS agent made before the Income-ta't 
OfficCT, as that would clearly be an evasion 
of rtc prohibition contained in the section 
Such copies are inadmissible m evidence un- 
plaintiff desires their retention 
1938 Rang. L R. 243=1938 Rang. 276. A 
statement on oath made by a partner of a 
business before the Income tax Officer is not 
inadmissible in evidence, and the Court is 
not precluded by S 54 from admitting 
evidence a certified copy of the stitcmc'’* 
given to one of the partners by the Income* 
authorities. SO L.W. 681=1939 I.T- 
R 560=1940 Mad 308 Income-tix return 
—Certified copy of — Admissibility m evi- 

dence to prove contents of return Stf 
50 L.W. 81S=(1940) 2 M.L.J. 257. 
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*[ (i) ofsucli facts, to an authotiscdofllccrof tiic United Kingdom, or of any 
Indian State or of any part of His Majesty’s Dominions •\^hic]l lias entered into 
an agreement \\ith British India for the granting of double taxation relief, as may 
be necessary for tlic purpose of enabling such relief or a refund under section 40 of 
this Act to be gi\en, or 

(j) of such facts, to an oflicerofa Provincial Go\crnmcnt, as may be neces- 
sary’ for the purpose of enabling that Goxernment to le\’y or rcaU'.e any tax imposed 
by it on agricultural income, or 

(A) of such facts, to any authority exercising potvers under the Sea Customs 
Act, 1878, or any Act of the Central Legislature imposing a duty of exasc as may 
be necessary for enabling it duly to cxerasc such powers, or 

(f) of sucli facts, *[to any person charged by law with the duty of inquiring 
into the qualifications of electors] as may be necessary to establish whether a person 
is or is not entitled to be entered on an electoral roll, or 

(m) *[of] so much of such particulars, to the appropriate authoiity, as may 
be necessary to establish whether a person has or has not been assessed to income- 
tax in any particular year or years, where under the provisions of any law for the 
time being in force such fact is required to be established.] 

* **[(4)] Nothing m this section shall apply to the production 

by a public servant before a Court of any document, declaration or affidavit filed, 
on the record of any statement or deposition made in a proceeding under ‘fscction 
25Aorl section 26A,or to the giving of evidence by a public servant in respect thereof. 

•• • • *[ (5) ] No prosecution shall be instituted under this section 

except with the previous sanction of the Commissioner 


CHAPTER IX 

Super-tax. 

55 In addition to the income-tax charged for any year, there shall be charged, 
f. .«v levied and paid for that year in respect of the total 

Charge of up • income of the previous year of any '[individual, Hindu 

undivided family, *^company, local authority, unregistered firm or other association 
of persons], not being a registered firm, *[or the partners of the firm or members 
of the association individually,] an additional duty ofincomc-tax ( n this Act refenrd 
to as super-tax) at the rate or rates laid down for that year b\ Act of the ‘“[Central 
Legislature] * 

A 0 , 1937 

NOTES 

Sec 55 —Registration in the manner 
prescribed under the Act 1 $ a condition pre- 
cedent to the right of the Income-tax Ofheer 
to proceed under S 55. 1953 R. 22^11 
R 360 The word "individuar in the pro- 
viso to S 55 of the Act includes a Hindu 
undivided family 1935 A 444=1935 A 
L J 364 The expression "Htrdu vndt'td- 
td famdy“ m S. 55 of the income-tax Act 
includes females and is much wider than the 
expression "coparcenar)" which mcludrs 
only the males in whom the joint family 
properW is scsted In the case of a joint 
Hindu family consisting of the assessee. hiS 
mother and his wife, the income receiied b> 
the assessee as sole sursiving coparcener by 
right of sunivorship has to be taxed as the 
{ncorie of a Hindu undwided familj for the 
purposes of super-tax i-nder S. 55 of the 
Act. and not as his owai indwidual ircomc 
59 B. 616=37 Bom.L.R. 692=1935 B. 4 


LEG. REF 

I These clauses were substituted for the ongmal 
cl (<D. by S 06 of Act VII of 1939 
» Substituted by Act XXIII of 194? 

• Inserted by S 4 of Act XII of 1940 

• From the original pros iso which was inserted 
by S 1 0 of Act XXr of 1 930, the w ords “ Provided 
further that ” were omitted and the proviso 
numbered as sub-S (4) b) S 66 of Act VII of 

'^‘These words letter and Hgurc were luser- 

"n^e words “ Pro\ ided further that were 
omitted and the proviso numbered as sub- 
section (s)i .1 J J 1 I 

• Substituted for “ indmaual, unregistered 
firm. Hindu undivided family or company” 
with effect from ist April, 1023, by Ss. 7 and 
II of Act XI of >924 

• Substituted for “ companv , un registered 
firm or other association of indivnduals bv S 67 

ofActVHoftgsO 

• Insertesl by tbtd , • t 

»• Substituted for ” Indian Lemslxwire by 

C C M -360 
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^[Provided that where under the provisions of clause ( 5 ) of sub*section (5) 
of section 23 an unregistered firm has been assessed in the manner applicable to a 
registered firm, super-tax shall be payable by each partner of the firm individually 
on his share in the income, profits and gams of the firm and not by the firm itself ] 

Provided '■[further] that, wheare the profits and gams of an unregistered firm 
'[or other association of persons not being a company] have been assessed to super- 
tax, super-tax shall not be payable by *fa partner of the firm or a member of the 
association, as the case may be], in respect of the amount of such profits and gams 
which ts proportionate to his share , 

56 Subject to the provisions of this Chapter, the total income of any ^[mdl- 
Total income for purposes vidual, Hindu undivided family, company, *[local 
of super tax authority], unregistered firm or other ®[association of 


LEG REF 

* Inserted by S 67 of Act VII of 1939 

* Substituted for * an indn idual having a 
share m the firm by ibid 

* Substituted for '* indmdual un registered 
firm, Hindu undivided famiJy or company,’ 
by Ss 8 and ti of Act XI of 1954 

svith effect from 1st Apnl 1923 

* Inserted by S 68 of Act VII of 1939 

‘ Subsiituled for ' association of indiin 
duals by tbid 


^ NOTES 

The phrase ‘Hindu undmded family is 
used in the statute with tefeictite not to 
otw school only of Hindu Law, but to all , 
schools, and « » a mistaVe m method to 
begin bj passing over the wider phrase of 
the Act the words Hindu coparcenary 
All the more it is not possible to saj on the 
face of the Act that no female can be a 
member Where therefore the income be 
longs not to the assessee himself but to the 
assessee his wife and daughter jointly the 
association of such individuals can be des 
enbed as Hindu undivided family 64 I 
A 28=41 C W N 385=1937 P C 3ft= 
(1W7) 1 M L J 312 <P C ) In an ex 
tra legal sense and even for some purposes 
of legal theory, ancestral property may per 
haps be described and usefully described as 
family property but it does not follow that 
in the eye of the Hindu law it belongs save 
m certain circumstances to the family as 
distinct from the mdiMdiial By reason of 
its origin a mans property may be liable to 
be discstcd wholly or in part on the happen- 
ing of a particular event, or may be answer 
able lor particular obligations or may pass 
at his death in a particular way but »f ir 
spite o{ all such facts his personal law re 
gards him as the owner the property as his 
property and the income therefrom as his 
income it is chargeable to income lax as 
hii 1 e as the income of an individual ll 
would not be m consonance with ordinary 
notions or with a correct interpretation of 
the law of the Mitaksliara to hold that pro 
pert) which a man hai obtained from hfS 
father belongs to a Hindu undivided family 
by reason of liii having a wife and daugh 
trr* 04 I A 28=41 C W N 385=(I9J7) 

I M L J 312=1 L R (1937) 1 Cal 653 


(PC) The income received by right of 
survivorship by the sole surviving male 
mem^r of a Hindu undivided family can 
be taxed in the hands of such male member 
as his own individual income for the pur 
poses of assessment to super tax under S 
55 39 Boro L R 1010=46 L W 223= 

169 I C 7=1937 PC 239 (P C ) 

Secs 55 to 59 Super tax —Super tax- 
income ifom dividends— Liability to pay 
super tax in the hands of recipient 3 P 
470=78 I C 783 ^^^ere an unregistered 
Association is converted into a limited coin 
pany the rate of super tax applicable to it 
m respect of the profits of the Association 
for the year previous to that of the conver 
Sion is the fiat rate of one anna m the rupee 
appropriate to a company 1928 PC 1= 
40 B 38=54 M L J I (P C Super 
tax — ^Liability for— Undivided profits — Capi 
ulisation of— Bonus shares newly issued on 
basis of — Super tax on value of — Share 
holders liability for 47 hi 837cs:47 M L 
3 242 Company — ^Profits— No declaration 
of dividend — Profits distributed as bonus 
shares — Super tax — Liability of shareholders 
2 R 211=1924 R , 337 Super tax being 
calculated on the income of the previous 
year the fact that the assessee became en 
titled to larger share in a firm at the time 
of assessment does not enable the tax being 
calculated on such increased share 26 
Bom L R 266=48 B 5W Le\T of super 
tax after the year of assessment is closed — 
Suit for refund — Maintainability 78 I C 
438=1925 S 67 Assessee controlling and 
receiving income from family companies— 
Liabtht) to super tax Si B 372 Per 
lilurfei* C J — ^Though it is permissible m 
law for the Crown to enquire into the 
peouincness of the transactions between th* 
assessee and the family company it would 
be quite wrong to start with the presump 
Ijon that those transactions arc sham ones 
On the contrary one should start with the 
presumption that they are genuine and throw 
the onus on the Crown to prove the con 
trary 51 B 372=1927 B 371 , 

Sec 56 —There is no provision m 
Act for the assessment to income tax or 
super tax of the estate of a deceased per 
son 31 C W N 630=103 I C 120=:1927 
C 518 
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persons]] shall, for the purposes of super-tax, be the total income as assessed for 
the purposes of income-tax, and where an assessment of total income has become 
final and conclusive for the purposes of income-tax for any year, the assessment 
shall also be final and conclusive for the purposes of super-tax for the same year. 

ij* * • • • • * • •] 

57. Kon-Ttsident partners and shareholders — Omtlled by S. 6 g of the Indian Income^ 
tax (Amendment) Act, 1939 {VII of 1939). 

58. (i) All the provisions of this Act, ‘[relating to the charge, assessment, 

' collection and recovery of income-tax except those 

Applicauon of Act to super, contained in] section 3, *[the second proviso] to sub- 
luper-tax. scction (i) of Section 7, ‘[the second and third provisos 

to section 8, ^[clauses (a) and (A) of sub-section (2) of section 14], and section 5, 

*[*1 ’ 1 * 1 * 9 . *[and 20 and the first proviso to sub-section (i) of section 41 and 

scction] »[*] * 0 ^*] »![•] sBFand “[sub-section (2)] of section 58G] shall apply, 
so far as may be, to the charge, assessment, collection and recovery of super-tax. 

, .•**•] 

(2) Save as provided in “[[*[sub-sections (2), (2^), (2-B). ( 3 ^)» (SQ* 
(3Z)), and (3£)] of section 18,] “[• • •] ”[and scction 58H] super-tax 

shall be payable by the assessec direct. 


“[CHAPTER IXA. 

Special Provisions relating to certain classes of Provident Funds. 


^ - 58A. In this Chapter, unless there is anything 

* repugnant m the subject or context,— 

(a) a “ recognised provident fund ” means a provident fund which has been 
and continues to be recognised by the Commissioner, in accordance with the pro- 
visions of this Chapter ; 

(A) an “employer” means — . . 

(1) a Hindu undivided family, company, firm, or other association of [ J 

persons, or 

(») an individual engaged in a business, profession or vocation vvherMf 
the profits and gams are assissable to income-tax under section 10, *“[.• ] 

maintaining a provident fund for the benefit of his or Its cmplo>ccs 

(f) an “employee” means an employee participating in a provident fund, 
but docs not include a personal or domestic servant , 
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{d) a “ contribution ” means a ny sum credited by or on behalf of any 
employee out of his salary, or by an employer out of his o^vn monies, to the individual 
account of an employee, but does not include any sum credited as interest , 

(e) the “ balance to the credit ” of an employee means the total amount 
to the credit of his individual account in a provident fund at any time ; 

(f) the “annual accretion” to the balance to the credit of an employee 
means the increase to such balance in any year, arising from contributions and 
interest , 


(g) the “ accumulated balance due ” lo an employee means the balance to 
his credit, or such portion thereof as may be claimable by him under the regulations 
of the fund, on the day he ceases to be an employee of the employer maintaining 
the fund , and 


(A) the “regulations of a fund” means the special body of regulations 
governing the constitution and administration of a particular providend fund 

58B (i) The Commissioner of Income tax may accord recognition to any 

provident fund which, in his opinion, satisfies the 
and with conditions prescribed m section 58C and the rules 
o recognition made thereunder, and may, at any time, withdraw such 

recognition if, in his opinion, the provident fund contravenes any of those conditions 
![• • * * • • *] 

fa) ] An order according recognition shall take effect on such date as 
the Commissioner may fix m accordance with any rules the Central Board of 
Revenue may make in this behalf, such date not being later than the last day of the 
financial year in which the order is made 

*[ (3) ] An order withdrawing recognition shall take effect from the day on 
which It IS made 

*[ isA) An order according recognition to a provident fund shall not, 
unless the Commissioner otherwise directs, be affected by the fact that the fund 
IS subsequently amalgamated with another provident fund on the occurrence of an 
amalgamation of the undertakings in connection with which the tiso funds are 
maintained, or that it subsequently absorbs the whole or a part of another pro- 
vident fund belon<Ting to an undertaking which is wholly or m part transferred to 
or merged in thc^ undertaking of the employer maintaining the first mentioned 
fund ] 


t[ (4) ] An employer objecting to an order of the Commissioner refusing 
to recognise *[or an order withdrawing recognition from] a provident fund may 
appeal, within sixty days of such order, to the Central Board of Revenue 

The appeal shall be m the form and shall be venfied in the manner pres 
cribed by the Central Board of Revenue 

58C (i) In order that a provident fund may 

Conditions to be sat sfied receive and retain recognition, it shall satisfy the con* 
rccottnis provi en get out below and any other conditions which 

tlie Central Government may, by rule, prescribe — 

(a) All employees shall be employed in India, or shall be employed by an 
employer whose principal place of business is in British India 

^[Provided that the Commissioner may, if he thinks fit and subject to such 
conditions, if any, as he thinks proper to attach lo the recognition, accord recognition 
to a fund maintained by an employer vxlicsc principal place of business is not in 
British India notwithstanding that a proportion not exceeding ten per cent of tlic 
employees is employed outside India] 


IFG nrr ‘Inwirdb)^ 9 of Act XI oT iq\n 
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(b) The contributions of an employee iii any year shall be a definite propor- 
tion of his salary for that )ear, and shall be deducted by the employer from the 
cmpIo)ce’s salary in that proportion, at cicli periodical payment of such salary 
in that >ear, and credited to the cmplojce’s individual account m the fund 

^[Provided that an employee a\ho retains his employment while serving 
in His Xlajcsty’s Forces or when taken into or employed in the national service 
under the National Service (European British Subjects) Act, 1940, or the National 
Service (Technical Personnel) Ordinance, 1940, may, notwithstanding that he 
receives from the emplojcr no salary or a salary less than he would have received 
had he not entered His Majesty’s Forces, or been so taken into or employed in the 
national seivicc, contribute to the fund during his service in His Majesty’s Forces 
or while so taken into or employed in the national service a sum not exceeding the 
amount he would have contributed had he continued to receive from the employer 
the same salary (including increments, if any) as he would have received had he 
not entered His Majesty’s Forces, or been taken into or employed m the national 
service ] 

(tf) Subject to the provisions of section 58D, the contributions of an employer 
to the individual account of an employee in any year shall not exceed the amount 
of the contributions of the employee m that year, and shall be credited to the 
employee’s individual account at intervals not exceeding one year 

(d) The fund shall consist of contributions as above specified *[and of dona- 
tions, if any, received *[by the trustees]], of accumulations thereof, and of interest 
(simple and compound), credited in respect of such ‘[contributions, donations and 
accumulations], and of securities purchased therewith, and of no other sums 

(e) The fund shall be vested in two or more trustees ®[or m the Official 
Trustee] under a trust which shall not be revocable save with the consent of all 
the beneficiaries 

(f) The employer shall not be entitled to recover any sum whatsoever from 
the fund, save in cases where the employee is dismissed for misconduct or voluntarily 
leaves his employanent othcnvise than on account of ill health or other unavoidable 
cause before the expiration of the term of service specified m this behalf in the 
regulations of the fund 

In such cases the recoveries made by the employer shall be limited to the 
contributions made by him to the individual account of the employee, and to 
interest (simple and compound) credited in respect of such contributions and 
accumulations thereof, in accordance with the regulations of the fund 

(^) The accumulated balance due to an employee shall be payable on the 
day he ceases to be an employee of the employer miintiining the fund 

(A) Save as provided m clause (e) *0 accordance with such conditions 

and restrictions as the Central Government may, by rules prescribe, no portion 
of the balance to the credit of an employee shall be payable to him 

(2) ^Vherc there is a repugnance between any regulation of a recognised 
provident fund and any provision of this Chapter or of the rules made thereunder, 
the regulation shall, to the extent of the repugnance, be of no cfTect 

The Commissioner may, at any time, require that such repugnance shall be 
removed from the regulations of the fund 

58D Subject to any rules which the Central 
Pov>CT to relax ^tnciions Government may make in this behalf, ihe Commissioner 
w«Tin *” mav , in respect of anv particular fund, relax the provi- 
sions of condition (c) of sub section (1) of section 58C — 
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(a) so as to permit the pajment of larger contributions by an employer to 
the individual accounts of emplQ>ecs whose salary does not exceed fi\e hundred 
rupees per mensem , and 

{b) so as to permit the crediting by employers to the individual accounts 
of cmplo)ecs of penodical bonuses or other contributions of a contingent nature, 
where the calculation and pa^inent of such bonuses or other contnbutions is provided 
for on definite principles by the regulations of the fund 


58E The annual accretion in any year to the balance at the credit of an 
employee paiticipating m a recogmsed provident fund 
Annual accretion deemed be deemed to have been received b\ him in that 

to be income rcccucd j^all bc included m his total income for that 

year, and, subject to the exemptions specified in section 58F, shall be liable to income- 
tax and super-tax 

Provided that, for the purpose of sub-section {3) of section 15, out of such 
annual accretion only the employee’s own contnbutions shall be intruded m his 
total income 


58F (1) An employee shall not be liable to pay income-tax on contnbutions 

to his individual account in a recogmsed provident 
Exemption of annual actre fund, m so far as the aggregate of such contributions m 
tion from ineome-iar. any year docs not exceed one-sixth of his salary in that 

year ^[or six thousand rupees, whichever is less) 

(2) ’[Interest credited on the accumulated balance of any employee in a 
recognised provident fund shall be exempt from payment of income-tax, if and m 
so far as it does not exceed one-third of the salary of the employee for the year 
concerned and} in so far as it is allowed at a rate not exceeding such rate as the 
Central Government may, by notification m the official Gazette, foe m this behalf 
5BG ’[(0 Where the accumulated balance due to an employee partici- 
rx«, notion of aecumuUud paimg »n a recogmsed provident fund becomes pay-able, 
balance iVom income-u* and sucn accumulated balance shall be exempt from pay- 
luper-iM ment of super-tax except to the extent of an amount 

equxl to the aggregate of the amounts of super-tax on annual accretions that would 
have been payable under section 58E up to the first day of April, 1933, if the Indian 
Income-tax (Second Amendment) Act 1933, had come into force on the rsth March, 
1930 ] , 

’1(2)1 Where an employee participating in a recognised provadent fund 
has rendered continuous service with his employer for a period of not less than five 
years, and the accumulated balance due to him becomes payable, such accumulated 
balance shall bc exempt from payment of income-tax | «* * • *j and 

shall be excluded from the computation of his total income 

Provided that the Commissioner of Income-tax may allow such exemption 
and exclusion where the employee has rendered continuous sen ice with the employer 
for a period of less than five years, if, in his opinion, the service has been terminated 
by reason of the cmplovcc’s ill-hcalth, or by the contraction or discontinuance of 
the employee’s business, or other cause beyond the control of the employee 

>r (3) ] Where exemption from payment of income-tax is not allowed under 
the provisions of *[sub-scction (2)], the Income-tax Officer shall calculate the total 
of the various sums of incomc-iax ‘[and super-tax which would have been payable 
b\ the employee in respect of his total income for each of the yean concerned if 
the fotid had not been a recognised provident fund, and the amrunt Ly vil icli <tich 
total exceeds the total of all sums paid I* n behalf of such ” ployce bv vsay of 


■ U-C REF 

> Add<d by S 73 » of 1930 

, V,,b^lltutcd fcT ihf origjraJ wwd* 

vC til irseriMi onewaJ •« 

re numbed Ul and (4) by ' 

“art 


b^iiiutfd for il ckrir and fiRure 

ciion (1) ” I 

tinned for r ordi by S 74 


Ux MiMiir ! 



3039 


S 58-J The Indian Income tax Act (XI of 1922) 


tax for such 5 cars shall be payable by the employee in addition to any other income 
tax and super-tax] for sshicli he may be liable for the year in which the accumulated 
balance due to him becomes payable 


58H The trustees of a recognised provident fund, or other person authorised 
r, . „ . r '^1^ regulations of the fund to make navment of 

accumulated balances due to employees. shalTat the 
lated baUners due time in accumulated balance due to an employee is 


paid, deduct therefrom any income tax payable under 
*[sub section (3)] of section 58G and my income tax and super tax payable on an 
emplojee s total income as determined under sub section (3) of section 58T ana 
sub sections (4) to (9) of section lO shall apply as if the sum to be deducted were 
income-tax payable under the head “Salaries” 


58I (i) The accounts of a recognised provident fund shall be maintained 

, . p . by the trustees of the fund and shall be in such form 

simSd.'’ =>"'• f” “"tun such partrcula" 

as the Central Board of Revenue may prescribe 

(2) The accounts shall be open to inspection at all reasonable times by 
Income tax authorities, and the trustees shall furnish to the Income-tax Officer 
such abstracts thereof as the Central Board of Revenue may prescribe 

58J (1) Where recognition is accorded to a provident fund with existing 

balances, an account shall be made of the fund ud to 
nJl? before the day on which the recognition takes 

fundi effect, showing the balance to the credit of each em- 

ployee on such day, and containing such further parti- 
culars as the Central Board ot Revenue may prescribe 


(2) The account shall also show in respect of the balance to the credit of 
each employee the amount thereof which is to be transferred to that employee’s 
account in the recognised provident fund, and such amount (hereinafter called 
his transferred balance) shall be shown as the balance to his credit in the recognised 
provident fund on the date on which the recognition of the fund takes effect and 
sub sections (3) and (4) shall apply thereto * 


Any portion of the balance to the credit of an employee in the existing fund 
which IS not transferred to the recognised fund shall be excluded from the accounts 
of the recognised fund and shall be liable to income tax and super tax in accor- 
dance with the provisions of this Act otlier than this Chapter 

(3) Subject to such rules as the Central Board of Revenue may make in this 
behalf, the Income-tax Officer shall make a calculation of the aggregate of all sums 
comprised in a transferred balance which would have been liable to income-tax if 
this Chapter had been in force from the date of the institution of the fund, without 
regard to any tax v\hich may have been paid on any such sum, and such aggregate 
(if any) shall be deemed to be income received by the employee in the year in which 
the recognition of tlic funds takes effect, and shall be included in the employee’s 
total income for that year , and, for the purposes of assessment, the remainder of 
the transferred balance shall be disregarded, but no other exemption or relief 
by way of refund or otherwise, shall be granted in respect of any sum comprised 
in such transferred balance 


Provided that, in cases of senous accounting difficulty, the Commissioner 
shall have power, subject to the said rules, to make a summary calculation of such 
aggregate 

(4) Notwithstanding anything contained in condition (A) of sub-section (i) 
of section 58C, an employee, in order to enable him to pay the amount of tax 
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age or on their becoming incapacitated prior to such retirement, or for the wido%\s, 
children or dependants of persons who are or have been such employees on the 
death of those persons , and 

(r) the employer in the trade or undertaking shall be a contributor to the 

fund 

Provided that the Central Board of Revenue may, if it thinks fit and subject 
to such conditions, if any, as it thinks proper to attach to the approval, approve a 
fund or any part of a fund — 

(i) notwithstanding that the rules of the fund provide for the return in certain 
contingencies of contributions paid to the fund, or 

(ji) jf the mam purpose of the fund is the provision of such annuities as 
aforesaid, notwithstanding that such provision is not its sole purpose, or 

(ni) notwithstanding that the trade or undertaking in connection with which 
the fund is established is carried on only partly in British India 


58Q, (i) An application for approval of a superannuation fund or part of a 

Apphcauo^ for approval supcrannuauon fund for any year of assessment shall 
be made in writing before the end of that year by the 
trustees of the fund to the Income-tax Officer, and shall be accompanied by a 
copy of the instrument under which the fund is established and by two copies of 
the rules and of the accounts of the fund for the last year for vhich such accounts 
have been made up The Central Board of Revenue may require such further 
information to be supplied as it thinks proper 

(2) If any alieiation in the rules, constitution, objects or conditions of the 
fund IS made at any time after the date of the application for ajmroval, the trustees 
of the fund shall forthwith communicate such alteration to the Income tax Officer, 
and in default of such communication any approval given shall, unless the Central 
Board of Revenue othenvise orders, be deemed to have been withdrawn from the 
date on which the alteration took effect 


58R Income derived from investments or deposits of an approved super 
annuation fund shall be exempt from payment of income 
Exempi on of juperannua ind any sum paid by an employer or an employee 

tion fund from income contribution towards an approved super 

annuation fund shall, in the case of an employer, be deducted in computing his 
income, profits or gams for the purpose of assessment, and, in the case of an employee, 
be treated for all the purposes of this Act as if t were a sum to which the pro% isions 
of section 15 '^pply 

Provided that no such exemption shall be allowable to an employee in 
respect of any sum winch is not an ordinary "innual contribution 

Pro\ ided further that where a contribution by an employer li not an ordinary 
mnuil contribution it shall, for the purposes of this section, be treated, as the 
Ccntnl Board of Revenue may direct, either as an expense incurred in ibe year 
in whifh the sum is pud, or as an expense to be spread over such period of years 
-IS the Central Board of Revenue thinks proper 


58S (r) ^\hcrc any contributions (including interest on contributions, if 

any) are repaid to an employee, the amount so repaid 
Ircatnent ofrcpwcl contru shall bc deemed for the purposes of income tax T* 
to bc income of the employee for that year 
(2) Where any contributions (including interest on contributions, if any) 
arc repaid to an employee during his lifetime but not at or in connection with the 
t'^rmination of his employ merit income-tax on the amount so repaid or paid shall 
except m the ease of an employee whose employment was earned on abroad he 
dedueted by the trusters of the fund at the average rate of tax at which the employee 
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was liable to income tax *[• •] during the picccdmg three years or during such 

period, if less than three years, as he was a member of the fund, and shall be paid 
by the trustees to the credit of the Central Government within the presciibcd 
time and in such manner as the Central Board of Revenue may direct 

58T \Micrc an employer deducts from the emoluments paid to an employee 
Deduction from pay of and behalf any contributions cf that < mplo) ee 

contributions on behalf of to an approved superannuation fund, he shall include 
emplo>ee to be included in all such deductions or pavmcnts m the return which 
return under section at ,5 required to furnish under section 21 


58U If a fund or a part of a fund for any reason ceases to be an approved 
superannuation fund, the trustees of the fund shall 
cJ^a^on“f^pt™S’'ofru„T rana.n liable to aeeount for tax on any 

sum paid — 

(а) on account of returned contributions (including interest on contri* 
butions, if anv,), and 

(б) in commutation or in heu of annuities, 

in so far as the sum so paid is in respect of contributions made before the fund 
or part of the fund ceased to be an approved fund under the provisions of this 
Chapter 


58V 

Particulars 
respect of 
unds 


The trustees of an approved superannuation fund and any employer 
'vho contributes to an approved superannuation fund 
to be fumuhed m shall, when required by notice from the Income tax 
tuperannua ion oiBcer, within twenty one days of the date of such 
notice — 


(a) furnish to the Income tax Officer a return contiming such particulars 
of contributions made to the fund as the notice may require , 

(i) prepare and deliver to the Incomc«tax Officer a return containing— - 
(i) the name and place of residence of every person in receipt of an annuity 
from the fund, 

(11) the amount of the annuity payable to each annuitant, 

(ill) particulars of every contribution (including interest on contributions 
if any) returned to the employer or to employees , and 

(iv) particulars of sums paid in commutation or in lieu of annuities , 

(e) furnish to the Income-tax Officer a copy of the accounts of the fund 
to the last date prior to such notice to which sucli accounts have been made up, 
together with such other information and particulars as the Central Board of Revenue 
may reasonably require ] 


CHAPTER X 
Miscellaneous 


59 (0 'Th® ‘[Central Board of Revenue] may subject to the control of the 

Central Covernroent, make rules for carrying out the 
rtCT to make rule* purposes of this Act and for the ascertainment and 
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age or on their becoming incapacitated pnor to such retirement, or for the widows, 
children or dependants of persons who are or have been such employees on the 
death of those persons , and 

(c) the employer in the trade or undertaking shall be a contributor to the 

fund 

Provided that the Central Board of Revenue may, if it thinks fit and subject 
to such conditions, if any, as it thinks proper to attach to the approval, approve a 
fund or any part of a fund — 

(1) notwithstanding that the rules of the fund provide for the return in certain 
contingencies of contributions paid to the fund, or 

(«) if the main purpose of the fund is the provision of such annuities as 
aforesaid, noUvithstandmg that such provision is not its sole purpose, or 

(ill) notwithstanding that the trade or undertaking in connection with which 
the fund is established is carried on only partly in British India 

58Q, (r) An application for approval of a superannuation fund or part of a 

Appteuon for opprovol superannuation fund for any year of assessment shall 
be made in writing before the end of that year by the 
trustees of the fund to the Income-tax Officer, and shall be accompanied by a 
copy of the instrument under which the fund is established and by two copies of 
the rules and of the accounts of the fund for the last year for which such accounts 
have been made up The Central Board of Revenue may require such further 
information to be supplied as it thinks proper 

(2) If any alteration in the rules, constitution, objects or conditions of the 
fund IS made at any time after the date of the application for approval, the trustees 
of the fund shall forthwith communicate such alteration to the Income-tax Officer, 
and in default of such communication any approval given shall, unless the Central 
Board of Revenue othen,vise orders, be deemed to have been withdrawn from the 
date on which the alteration took eflcct 

58R Income derived from investments or deposits of an approved super- 
annuation fund shall be exempt from payment of income- 
1, superannua- pajj j^y employer or an employee 

fom income ax way of contribution towards an approved super- 

annuation fund shall, in the case of an employer, be deducted m computing his 
income, profits or gains for the purpose of assessment, and, in the case of an cmplo>ee, 
be treated for all the purposes of this Act as if ’t were a sum to which the provisions 
of section 15 apply 

Provided that no such exemption shall be allowable to an employee in 
respect of any sum which is not an ordinary annual contribution 

Provided further that where a contribution by an employer is not an ordinary 
annual contribulion it shall, for the purposes of this section, be treated, as the 
Central Board of Revenue may direct, either as an expense incurred in the year 
in whirh the sum is paid, or as an expense to be spread over such period of years 
as the Central Board of Revenue thinks proper 

58S (0 ^S'herc any contributions (including interest on contributions, if 

any) arc repaid to an employee, the amount so repaid 
Treatincnt of repaid conin- shall bc deemed for the purposes of income-tax *[* *] 

to be income of the employee for that year. 

(a) ^\’hcrc any contributions (including interest on contributions, if any) 
arc repaid to an employee during his lifetime but not at or in connection with the 
termination ol his employment income-tax on the amount so repaid or paid shall 
except in the case ol an employee whose employment was earned on abroad, be 
deducted by the trustees of the fund at the average rate of tax at v\hich the employee 


irc rfp 

•tac v.DTdv “and luprr ' 


^ 5 'f \n XII of ipio 
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'[* "«= P'cccd.ng thr=c years or during such 

penod, rflcss than tiuce years, as he «as a mentber of the fund, and shall be pard 
by the ttustees to the credit of the Central Government vvitlnn the prescribed 
time and in such manner as the Central Board of Revenue may direct 

58 T Where an employer deducts from the emoluments paid to an employee 
Deduction from pay of and ptijs on liis behalf any Contributions of that tmplovte 
conmbutioni on behalf of, to an approved superannuation fund, he shall inrli.de 

“mm nnde°r ai the return which 

^ ne IS required to furnish under section 21 

58 U If a fund or a part of a fund for any reason ceases to be an approved 
LiaMuics of .rus,c« on 

cessation of approval of fund "^vcrthelcss remain liable to account for tax on any 
sum paid — 

(а) on account of returned contributions (including interest on contn- 
butions, if any,), and 

( б ) in commutation or in lieu of annuities, 

m so far as the sura so paid is in respect of contributions made before the fund 
or part of the fund ceased to be an approved fund under the provisions of this 
Chapter. ^ 

58 V The trustees of an approved superannuation fund and any employer 
„ , . , . , 'vho contributes to an approved superannuation fund 

undj OfTiccr, within U\enty»onc days of the date of such 


(а) furnish to the Income*tax Officer a return contiimng such particulars 
of contnbuuons made to the fund as the notice may require , 

( б ) prepare and deliver to the Income-tax Officer a return containing— 

( 1 ) the name and place of residence of every person in receipt of an annuity 

from the fund, 

(u) the amount of the annuity payable to each annuitant, 

(ni) particulars of every contnbution (including interest on contnbuuons. 
if any) returned to the employer or to employees , and 

(ir) particulars of sums paid m commutation or in lieu of annuities , 

(V) furmsh to the Income-tax Officer a copy of the accounts of the fund 
to the last date prior to such notice to which such accounts have been mnde up, 
together with such other information and particulars as the Central Board of Revenue 
may reasonably require ] 


CHAPTER X 
Miscellaneous 


59 ( 1 ) The ‘[Central Board of Revenue] may, subject to the control of the 

_ , , Central Government, make rules for carrvinir out ibr 

Powm to mvlm nilc p„yp„,„ pf Act and for the asccrtZamcat and 


LEG REF 

• Thu words “ and super tax ’ omuted bv 
Sec 5 of Act \II of i<i40 

* Substituted for the words* Board of Inland 
Rex-enue b> Sec. 4 and Sch of Act 1\ of ig-'j 

NOTE.S 

Sec 59 Rules Rlle 2 —Under R 2 
of the rules framed b> the Board of Inland 
Revenue under S 59, ihc Assistant Commis 
sioncr is rot him«e!f competent to order the 
registration of a firm The onl) that 

he can exercise under the rule ts to perriit 


the pre^tatiOT of the application to the 
Income Ux Officer and thus condone the de 
la> Further the matter is cntirel) discre- 
tionar} with him and 1 e cannot be compelled 
under wy provisions of the Act or the rules 
ther«indcr, to gran* the prajer made 
to niri bj the assessee Still on general prn 
ciples the High Co.rt is competent to deter- 
mine whemer the jurisdiction, which vested 
m the As'islarl Commissioner, has been 
perteneiv refused Where in an appltca 
tion by a firm for regis’ra’ion a recital « 
not a acco'dan-e with facts, the Ass stast 
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determination of any class of income Such rules may be made for the whole of 
British India or for such part thereof as may be specified 

(2) Without prejudice to the generality of the foregoing power, such rules 
may — 


NOTFS 

Commissioner is justified in refusing to re 
gister the firm (8 I T C 107 Rel on ) 
1937 Lah 445 

Rules 25 35 — Rr 25 to 35 of the rules 
made by the Central Board of Revenue 
under S 59 should not be taken as having 
any further effect than that they provide a 
somewhat arbitrary though convenient me 
thod of ascertaining the total profits or gains 
m respect of Life Assurance business and 
so do not prevent the assessecs from claim 
ing the benefits of the provisions of Ss 8 
and 18 (5) of the Act The assessces may 
therefore claim exemption from income 
tax in respect of interest derived from Go 
vernment of India tax free securities which 
come within the proviso to S 8 and also 
claim credit under S 18 (5) for any deduc 
tions of tax made at the sources I L R 
(1937) 2 Cal 540=41 C W N 90S 
Rule 25 —The actuarial valuation refer 
red to in R 25 is the actuarial investigation 
into the company s financial condition re 
quired by S 8 (1) of the Indian Life 

Assurance Companies Act 1912 and not 
merely the actuarial valuation of its Iiabi 
iities which by itself can never ascertain 
the profits SO L W 119=43 C W N 926 
=1939 PC 190 (P C ) Under R 25 
the income profits and gams of a life as 
surance business shall be the average annual 
net profits disclosed by the last preceding 
valuation that is to say shall be arrived 
at b> taking one fifth of the surplus disclos 
ed m the valuation balance sheet and treat 
ing it *as the average annual income of the 
business for the next quinquennium The 
net profits m this rule clearly mean the 
‘surplus if any* m the statutory form of 
valuation balance sheet of life assurance 
and annuity funds (as per balance sheet 
under Third Schedule) over the net lia 
bilit> under life assurance and annuity Iran 
saction (as per summary statement provid 
ed m ronrth Schedule) If the as^secs 
actuarial valuation balance sheet on the last 
date of the last preceding valuation shows 
a deficiency the Income tax Department can 
not go behind the said valuation balance 
sheet to find out if there were any profits 
in respect of the period of the last preced 
ing valuation (61 I A 41 Foil ) 43 C 
\V N 926=50 L W 119=1939 P C 190 
(PC) \Micrc in the case of an asscssec 
who IS a Life Insurance Company the actua 
rial valuation balance sheet on the last date 
of the last preceding val lalion shows a 
(lefcicncy R 2a of the Rules framed under 
S 59 of the Income tnx Act does not per 
mit the dcpvrtmcnt to go 1 elund the said 
xaluation 1 aivnee sheet to fnl out if tlere 
were any profts m respect of the pcnol of 
il e last preceding wliiat on 42 C W N 
4t0 Tie expression 'last preceding sralua 


bon m R 25 does not mean the valuation 
covering the last valuation period terminal 
mg before the 1st of April of the year of 
assessment but the last preceding valuation 
at the time of the return R 25 is of a 
mandatory character and provides the only 
manner m which the income profits and 
gams of Life Assurance Companies can be 
ascertained I L R 1938 Mad 270=1938 
Mad 145= (1938) 1 M L J 11 (F B ) 
Rule 30 — The words ' may be treated as 
expenditure in R 30 cannot be interpreted 
as conferring upon the Income tax Officer 
and upon him alone the option to treat sums 
written off to meet depreciation of, or loss 
on securities or other assets or earned to a 
reserve fund formed for that sole purpose 
and not used for any other purpose as ex 
penditure incurred solely for the purpose of 
earnmg the profits of the business Such 
a construction would do violence to the 
plain words of the rule The rule really 
confers an option on the assessee to write 
off in his accounts to meet depreciation or 
to carry to a reserve fund to meet depre 
ciation any amount which is justified by an 
actual loss m any particular year 40 Bom 
L R 447=1938 Bom 345 
Rule 31 — ^The words which i» the 
optmon of the Central Board of Revenue « 
tttireasonahle is S 59 (o) (3) of tlie 
Income tax Act gives the Central Board of 
Revenue absolute discretion to decide in 
cases coming under Cl («) of Sub S (2) 
of S 59 Whether the amount of trouble to 
the assessee is unreasonable and m that case 
to estimate the income in accordance with 
rules prescribed Hence R 31 of the In 
come tax Rules is perfectly tntra vtres and 
not ultra vtres (1939) I T R 352=1939 
Smd 363 R 31 is clearly made under 
S 59 (3) of the Income tax Act and S 59 

(2) must be read with S 59 (3) Insu 

ranee Companies come under S 59 (2) ( 0 ) 
(h) and it IS clear that the words Di^ 
dtng Society in R 31 means and must be 
read as Dividing Insurance Society It *5 
also obvious from a reading of R 32 that 
companies referred to in R 31 mean Life 
Assurance Companies I L R (1939) Kar 
779=1939 I T R 293=1939 Smd 293 See 

also 1939 I T R 352=1939 Smd 363, 1939 

I T R 333=1939 Smd 296 
Rule 35 — The Income tax Officer 
authorised to have recourse to the mctl 00 
of computation provided by R 35 of tn* 
Income tax Rules only m the absence 01 
more reliable data When he has before 
him the quinquennial valuations and tie 
actuarial reports of the assessee compa^ m 
respect of their Indian Life Insurance bust 
ness he cannot reject them i»i tola and vssess 
the company under the proportiomtc scl erne 
of R 33 even if 1 c questions the 
ness of certain particulars in them On the 
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(а) prescribe the manner in A\hich, and the procedure by \\hich, the income, 
profits and gams shall be armed at in the case of — 

(i) incomes dented in part from agriculture and in part from business 

i[* * • * * * * ’ 

>[ («) ] persons residing out of British India , 

(б) prescribe the procedure to be followed on applications for refiirds , 

(c) proNide for such arrangements with His Majesty’s Goternment as may 

be necessary to enable the appropriate relief to be granted under section 27 of the 
Finance Act, 1920, or under section 49 of this Act , 

(rf) presenbe the year which, for the purpose of relief under section 49, is 
to be taken as corresponding to the year of assessment for the purposes of section 27 
of the Finance Act, 1920 ; and 

(r) provide for any matter which by this Act is to be prescribed 

(3) cases coming under clause (a) of sub-section (2), where the income, 
piofits and gams liable to tax cannot be definitely ascertained, or can be ascertained 
only wth an amount of trouble md expense to the assessee which, in the opinion 
of the Central Board of Revenue, is unreasonable, the rules made under that sub- 
section may — 

(a) prescribe methods by which an estimate of such income, profits and gams 
may be made, and 

( 4 ) in cases coming under ♦ub-clause (1) of clause (a) of sub section (2) 
prescribe the proportion of the income wluch shall be deemed to be income, profit 
and gams liable to tax 

and an assessment ba«ed on such estimate or proportion shall be deemed to be 
duly made in accordance with the provisions of this Act ] 

*[ (4) ] Th® power to make rules conferred by ih'S 'cction shall, except on 
the first occasion of the exercise thereof, be subject to the condition of previous 
publication 

8f fg) ] Rules made under this section shall be published in the Official 
Gazette, and 'hall thereupon have effect as if enacted in this Act 

60 ‘[(t) I The Central Government may, by notification m the Official 


LtG REF 

» Original sub-clause (ii) was omitted and 
sub-clause (in) re numbered (ii) by Sec 77 of 
Act VII of 1939 

• Inserted by S a of Act XXVIII of 1937 

* Sub-section re numbered by ibiJ 

♦Original S 60 re numberra as sub-S (l) 

by S 10 of Act XXII of 1930 

NOTES 

other hand he must apply hirnseU to the 
data before him and assess the profits and 
gains of the company in accordance with the 
methods customaril) employed m estimating 
the profits of Life Assurance Companies 
I L R (1941) 1 Cal S50=4S C W N 6W 
A Life Insurance Company carrving on 
business throughout the world as ssell as in 
India submitted a statement under R 35 
of the Rules showing the profits of the 
Indian business as the proportion of the 
companv s whole world wide income that 
Indian premiums bear to the world 
vs ide premiums The company claimed 
exemption from income tax under the 
proviso to S 8 of the Act in respect 
of interest derived from tax free seen 
ntics of the Goverrne^t of Inda 
Iteld, that the companv was ent tied to have 
the same proportion of that tax free interest 
that the Indian prtniums bear to the world 


wide premiums, deducted from the income 
profits and gains assessed under Rr 2a and 
35 and exempted from tax I L R (1937) 
2 Cal 581=41 C W N 922 The Income- 
tax Officer IS authorised to have recourse 
to the method of computation provided by 
R 35 'only in the absence of more reliable 
data, which (a) requires a scrutiny of the 
date which in fact had been made available 
to the Income tax Officer irrespective of 
anv question as to the validity or correct 
ness of the return made under S 22 (1) 
and (b) a consideration of reliability of 
thove data for the purpose of a computation 
of the income; profits or gams of the com- 
pany in accordance with S 13 of the Act 
The total income, profits or gams, of the 
company referred to m R 35 is the income, 
profits or gams as they would be ascer- 
tained for the purposes of the Act 63 
I A 99=60 B 248=1936 P C 55=70 if 
L J 412 (P C ) 

Sec. 60 — ^The law and statutory ru'es 
appl eab’e for determirirg the assess'^ert of 
income lax must be the «tati.tor> laws ard 
nilcs m force for the year of the assets—ent 
a-d not tho«e m force during tie vea' of 
the income wh h ts a5se»sed The CJov- 
emr'e't Votfication No 11 of 4Ji 
19%, would therefo-e be a-^Iieal'e to an 
e*“t levied ca 2S— 16— 1937 for the 


/ 
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Gazette, make an exemption, reduction in rate or other 
Power to make exemptions, modification, in respect of income-tax in favour of any 
class of income, or in regard to the whole or any part 
of the income of any class of persons 

(a) Where, by reason of any poition of an assessee’s salary being paid 
in arrears or in advance, *[or by reason of his having received in any one financial 
year salary for more than twelve months], *[or a payment which is under the 
provisions of sub section (i) of section 7 a profit in lieu of salary] his income is 
assessed at a rate higher than that at which it would otherwise have been assessed, 
the Central Government may grant *[the appropriate relief] 

®[ (3) After the commencement of the Indian Income-tax (Amendment) 
1939, the pawr conferred by sub-section (i) shall not be exercisable except 
for the purpose of rescinding an exemption, reduction or modification already 
made ] 

*[6t (t) Any assessce, who is entitled or required to attend before ’(the 

Appellate Tribunal or] any Income-tax authority in 
Appearance by authorised connection with any proceeding under this Act otherwise 
representative when required under section 37 to attend personally 

for examination on oath or affirmation, may attend by a person authorised by him 


' Added bv sec lo of Act XXTl of >930 

* Inserted by S a? of Act XVIII of 1933 

* Inserted bv S 78 of Act VII of 1939 

* Substituted for such relief as u may think 
fit ' by ibid 

' Sub section added by ibid 

* This section substituted bv S 79 ibtd 
^Inserted by S it of Act XI ofipjo 


NOTES 

year ended 31st March 1937 even though 
the income assessed be for the year ended 
31—3—1936 196 I C 143=1911 Smd 110 

=1940 I T R 467 Under S 60 the Gov 
ernment of India e^n by notification, deal 
with income tax nnd super tax but it does 
not follow that it ennnot exempt reduce m 
rate or otherwise modify income tax alone 
or super tax alone The Go\ ernment of 
Ind a Notification Finance Department 
(Central Revenue) No 21, dated 12lh 
October 1929 exempts the assessce from 
the pajment of income tax in respect of 
such part of the profits of a firm winch has 
discontinued its business if tax had at any 
time been charged on such business under 
the Income tax Act (VII of 1918) or if an 
assessment has been made on the firm m 
respect of such profits under S 25 (1) of 
the Income tax Act (XI of 1922) This 
notification docs not howeicr, extend lo 
super lax and the profits so exempted front 
income tax can be included for ascertaining 
whether the income is sufTcient to make it 
charceable to super lax 65 M L J 327=' 
56 M 679=1933 M 701 (F B ) The in 
tcntion of the Government underlying its 
notification dated 12th August 1925 was to 
exempt from income tax the profits accruing 
from Co operative Societies from carrying 
on tl e business of a mutual Co operative 
Society upon the ground that a man cannot 


make a loss or profit out of himself and m 
that way to encourage and foster Co opera 
tive Societies which were designed to int 
prove the conditions of Indian cultivators 
But neither in'erest from securities nor in 
come derived from property is profits 
within the meaning of the term as used in 
the notification unless the investment of 
capital m property or securities is part of 
the business of the Co operative Society 
In considering that question the fact that 
stich income appears as part of the profits 
m the profit and loss account of the assessce 
IS not conclusive 11 R 521=1934 R 27 
(SB) A society was incorporated in 
England m 1923 under the Industrial and 
Provident Societies Act of 1893 and the 
shares were owned exclusively by two other 
Co operative Societies The Apex Society 
carried on business in India for growing tea, 
etc and except a very small quantity of 
useless tea disposed of locally, the goods 
were consigned to the society in England 
and the branch societies delivered the goods 
to theiT members on a sj stem the object of 
which was to eliminate the profits of the 
middle man and the question arose whether 
that company was assessable to income tax 
m India m respect of the amount charged 
on the branch societies but it appeared that 
such profits were distributed among the 
shareholders Held, that the society was a 
mutual Co operative Society earning no 
profit and was therefore not liable to assess 
ment under S 60 of the Income tax Act 
1929 M W N 534 , 

Sec 61 —An application for a copy of 
the order passed by the Assistant Commis 
sioner 1$ wtihm the words attendance be 
fore an Income fax Officer Any person 
asking for a copy of the order should be 
expressly authorised m writing in that be 
half and the fact that a pleader had been 
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m wTiting m t!ns bclnlf, being a rclati\c of or a person reguhrly employed by the 
asscssce, or a lau'yer or accountint or Income-tax practitioner, and not being dis- 
qualified by or under sub-section (3) 

{2) In this section, — 

(j) a person regularly eiriplojed by the assessee shall include any officer of 
a Scheduled Bank ^Mth ^\hich the asscsscc maintains a current account or has other 
regular dealings ; 

(») " Ia^^7er ” means a Barnster-at-LaAv or Solicitor or any other person 
entitled to plead in any Court of law in British India , 

(ill) “ accountant ” means a registered accountant enrolled m the Register 
of Accountants maintained b> the Central Government under the Auditor’s Certi- 
ficate Rules, 1932, or a holder of a restricted certificate under the Restneted Certi- 
ficate Rules, 1932, or a member of an association of accountants recognised in this 
behalf by the Central Board of Revenue , 

(ip) “ Income-tax practitioner ” means — 

(a) any person who, before the ist day of April, 1938, attended before an 
Income-tax authority on behalf of any asscssce othcrsvisc than in the capacity of 
an employee or relative of that asscssce , 

(A) any person who has passed any accountancy examination recognised 
in this behalf by the Central Board of Revenue , or 

(c) any person who has acquired such educational qualifications as the 
Central Board of Revenue may prescribe for this purpose 

(3) No person who has been dismissed from Government service after the 
1st dav of April, 1938, shall be qualified to represent on ascessee under sub-seclion (i), 
and if any lawyer or registered accountant is found guilt) of misconduct in con- 
nection with any income-tax proceedings by the authority empowered to take 
disciplinary action agiinst members of the profession to which he belongs, or if 
any other person is found guilty of such misconduct by the Commissioner of In- 
come-tax, the Commissioner of Income-tax may direct that he shall be thence- 
forward disqualified to represent an assessec under sub-section (r) 

Provided that— 

(а) no such direction shall be made in respect of any person unless he is 
given a reasonable opportunity of being heard, 

(б) any person against whom such direction is made mav, within one month 
of the making of the direction, appeal to the Central Bo-rd of Revenue to have the 
direction cancelled, and 

(f) no such direction shall take effect until one month from the making thereof, 
or, when an appeal is preferred, until the disposal of the appeal ] 


Receipt* to be given 


62 A receipt shall be given for an) monc) paid 
or recovered under this Act 


63 (i) A notice or requisition under this Act may be served on the person, 

^ . , therein named, either by post or, as if it were a 

Service of notices summons issued bv a Court, under the Code of Civil 

Procedure, 1908 


NOTES 

authorised b> the partv to conduct his ease 
before the Assistant Commissioner is not 
sufficient to authorise him to 3 ppl> for a 
copy o( the order !1 P 4l>s:1932 P 103 
Sec. 63* SrsviCE or Nonet — S 63 is 
to be read along u ilh S 27 , Genera! Qaa«es 
Act The vvords “unless the contrary u 
proved" in S 27 refer both to the service 
and the time Consctjuenllv when a riotice 
has been posted proper!) addressed and pre- 
paid and m a register cover, the presump- 
tion raised even as regards the service it not 


conclusive but is rebuttable S4 A $4^ 
135 I C 70=1932 A 374 Section does rot 
require that service of a notic* must be by 
Its being placed m the hands of person named 
therein b> the oHcer of the Co-rt himself 
and does not exclude other forms of serriee 
pCTmllcd bv O 5 of t''e C P Code 23 
Cr L J ''91=1922 S l?7 A rot -e ad 
dressed to a Hi"du crdivi’ed fa'~'’v la I’s 
tradJS na— e is s_^cie~t co-*’jrvce w th 
the req-i'e-"ert$ of S 63 I" Pat 1^= 
1935 Pat 91 Uhere a cotjcc cider the 
Ipctrue-tax Act is drf vvred otherwise than 
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NOTES 

fax Commissioner under S 33 on a refe 
rence to the High Court is not a mere matlcr 
of procedure and cannot be construed to 
give a retrospective right to an assessce to 
claim a reference from an order passed oe 
fore the amendment came into force 

1934 L 1013 All cases pending at the lime 
the Act was amended m 1933 will be govern 
ed by the Act as amended 172 I C 511= 

1935 Nag 16 

Application for Reference when maoc 
— An application by assessee for reference 
mist be made before the case is disojsed of 
bv the Chief Revenue Authority 4 ^ C 
610=23 Bom L R 1267 Application uiid*r 
S 66 (2) must state the question o'^ law to 
be referred to High Court See 92 T C 
2^9=1926 L 168 Reference on the ques 
tion whether a Hindu joint family had be 
come divided — Statement by members — 
Jurisdiction of Income tax Officer to decide 
the question See 1927 M W N 591 (F 
B ) An assessee is not entitled to obtain 
mere obifer diefa 133 I C 753=193! P 
306 (F B ) 

Form of Reference —Where the Com 
missioner of Income tax referred to the 
High Court whether the Income lax Officer 
was right m disallowing set off held that 
the form of the question was open to ex 
ception IP View of the fact that under S 66 
the Court has to decide the Questions of law 
only 58 C 1446=35 C W N 589 In 
ststing a case to the High Court the Com 
missione*’ should not frame the questions in 
general terms Also he should state only 
such questions as are intended to be answer 
ed by the High Court 35 C W N 312= 
58 C 906=1931 C S43 Where the assessee 
asLs the Commissioner of Income tax to 
refer certain points of law to the High 
Court It is correct and proper that the Com 
missioner should write a /udgmenf so to saj 
giving the reasons for his conclusion Bui 
if part of the conclusion to which he comes 
is that it IS right to refer a certain question 
to the High Court then he ought m strict 
ness to make out another document naipely 
a statement of the case upon that point for 
the op nion of the High Court 55 C 506 
It IS the dut> of the Commissioner to sta’c 
the facts and then to formulate the qtics 
tions of law which arise upon them 34 
Bom L R 100=1932 B 116 He may then 
if he choose gi\e hs own opinion and 
discuss the case KM I C 841 It is 
desifahle that the questions of law which 
the Commissioner refers to the High Court 
shoull for conseniencc of reference le 
assemiled and numlcred consecutnely at 

11 c end of U c stated case 60 1 A 146= 

12 P 3tg=M M L J 612 (PC) In 
formulating questions for the opinion of the 
High Court the Commissioner of Income 
lax should ash only one question at a t me 
An attempt should not be made to com! me 
two or more questions m the form of one 
ijusst on Further, the questions should 


not be divorced from the facts of the partt 
cular CTse ind should not be in the abstract 
ildde am ui pajEjs sb tioqsanb aqi jo mroj atp 
in uoiiea^ipoui Auu apaui joo saq aouajapj 
e aifetn oj jauoissiiuuio^ aqi Sutjinbaj uaqAV 
tJnoo jatijo aqt ajaqM 02 i«D 8261 
^»S 868 D I 241=269 0 I (4261) H 1 I 
cation of the assessee the Commissioner is 
bound under R 10 of Appendix VII of the 
Rules of the Chief Court to state the point 
of law in the form stated m the application 
of the assessee 169 I C 404=1937 O W 
N 63*ezig37 0 416 


Reference by Commissioner suo motu— 
Right to begin — In a reference under S 
66 (1) by the Commissioner stto molu the 
Advocate Genera! or Counsel on behalf of 
the Commissioner has the right to begin 
37 Bom L R 112=1935 B 167 See also 
145 I C 254=1933 S 148 The Income 
lax Commissioner is an official charged with 
certain duties as to the collection of income 
tax and if in the course of these duties he 
deems it necessary to ascertain the views of 
the Court upon the meaning of a section of 
the Act (other than one under Ch 8) he 
IS entitled to state a case for the opinion of 
a Bench of at least two Judges of the High 
Court He cannot be estopped from exer* 
cising that statutorj right 177 I C 255a 
1938 Cal 557 (S B ) 


High Coiirt —Chief Court of Oudh— 
If High Court under the section 13 0 L 
I 38!=1P26 O 191 105 I C 556=1927 

O 465=3 Luck 237 It is open to the 
High Court when hearing the case on the 
statement of the Commissioner to decide 
what are the questions of law which arise 
56 A S(M=1934 A 217 See also 39 P L 
R 1028=1937 Lah 721 On a reference 
under S 66 (2) it is alwajs desirable that 
the Commissioner should state correctly the 
questions of law riised by the stated case 
but the High Court is not precluded from 
deciding questions of law arising from the 
case as stated by the Commissioner though 
not set out specifically for the High Court a 
decision I L R (1939) Kar 779=1939 
ITR 293=1939 Sind 293 Though it is 
for the Income (ax authorit es to state the 
questions of law for decision b> the High 
Court if from the case as stated by him 
another question of law arises the High 
Court IS not precluded from deciding the 
same because it has not been specifically 
Sent out in the reference 1939 ITR 341 
=1939 Sind 301 But see S2 L W 40^ 
1940 P C 158=1 L R WOK 335 (P C ) 
JURisDicnov OF High Court — Naturf or 
— ^Tlie jun«<1iction conferred upon tl e High 
Court h} S 66 of the Income tax Act is a 
special jurisdiction and forms no psrt of the 
Courts original or appellate jurisdiction 
The High Court is not a Court of appeal 
m income tax cases Its functions arc con 
fnel stnclK to the disposal of references on 
potnls of law 39 C W N 1140=62 C 
67! Where a High Court m answering a 
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qxicstion referred to it under S 66 gi%es its 
opinion the opinion is onl> 'advisory’ 63 
I A 40ft=!64 I C 18=41 C W N 33= 
1936 PC 269 (P C 1 Wlien the Assist 
ant Commissioner applies the correct prm 
ciple of law to facts and comes to a certain 
conclusion there is no misdirection and it is 
immaterial to consider whether the High 
Court apnUinR the same principle to the 
question of fact to be decided wouM ha\e 
arn\cd at the same conclusion 177 1 C 
630=1938 Rang 315 (S B ) Manohar 
La! J — Where a case stated by the Com 
m ssioner of Income tax comes before the 
High Cl urt for hearing and the High Court 
directs the case to be sent back m order that 
it may be re stated writh such finding of 
fact as may be considered necessarv there 
being an error m the statement of the case 
the Commissioner is bound in duty to carry 
out the order of the Court and re hear the 
parties admit such further evidence as he 
considers relevant on the point at issue and 
re state the case with his opinion thereon 
He cannot refuse to do so on the ground 
tint he has no power under S 66 f4) to 
varj an onmion given under S 66 (Zt If 
the Commissioner t$ dissatisfied with the 
order of the High Court which has juris 
diction to renuire h m to re state a case which 
IS not found «atisfactorj he should appeal 
to the Privv Council But as long as the 
High Court’s order stands it must be car 
ned out to the vrrv letter and in the sp fit 
IR Pat 865=1019 I T R S16=1946 Pat 
24 See g/m S3 All 4S1 1930 Alt 209 . 54 
All Per Daltfi Stn(;li J — There is no 

section which empowers the Commissioner 
to ask the advice of the High Court as fo 
the legalitj of any proceedings that he tn 
tends to take and it svould not be proper 
for the High Court to express any opinion 
on the point because the point may never 
arise as the asscssec mas not ask for a 
reference on the point and secondly be 
cause an> decision or advice given by the 
Court on a question not directly arising be 
fore It cannot bind the Bench that subse* 
quenti) hears the reference if anv upon this 
question when it rcall) does an<e 16 L 
937=1915 L 742 (F B ) 

RrrrBFNCE NOT covfPUL-soRV — It IS not in 
cumbent upon the Chief Revenue Authority 
to make a reference to the High Court, 
whenever an application for a reference is 
made 45 B 1064=63 I C 77a=23 Bom 
L R 609 Piccegoods — Fall in price of 
stock at the end of vear — Fstimation of loss 

Balance of stock — Opening price for next 

vear — Cakulatiow of profit and loss — Refer 
cnee unler S f6— Question — Frame of 4R 
Jkl RJ6=49 M L J 425 Chief Revenue 
Authonfv IS not bound under ^ 45 Speci 
fic Relief Act. to make reference to the High 
Court under S of the Income tax \ct 
45 n 881=23 Bom L R 139 High Cbort 
cannot compel reference Iv Revenue Board 
•—Government of India Act ^ 106 (2) — 


Snreific Relief Act S 45 44 M 718=41 

M L J 177 30 C W N a31=1926 C 998 
28 Bom L R 1096=1926 B 566 Where 
in pursuance of an order under S 45 of the 
Specific Relief Act by the High Court the 
Board of Revenue instead of appealing 
against the order made reference to the 
Higli Court It is not open to them afterwards 
to obicet to the reference on the ground 
that the order was without jurisdiction 70 
I C 30=14 L W 413 (F B ) See also 
44 M 718=41 M L J 177=64 I C 782 
When an application is made to a Commis 
sioncf of Income tax to state a case to the 
High Court under S 66 he cannot refuse 
to pass any order on the apniicafion or dele 
jnte his authority to anv subordinate officer 
1924 L 662 (2) Application to Commis 
sioner to refer micstions of law — Fee pay 
able 1925 R 94=2 R 579 Commissio 
ner of Income fax — Statement of case to 
the High Court — Points of law 2 Pat L 
R 1922 fCr ) See aUo 91 I C 98tt= 
1926 N 180 In making a reference to the 
High Court the Commissioner has power to 
refer ndditiena! questions besides the matter 
formulated in question sent down to him 
1915 L 681 

Rrmitsfr wiifn propct and wiiev not 
— W hen Chief Revenue Aiithontv can he 
comnetted to state a case 45 M L J 592 
=47 B 742=50 I A 227 Where the Com 
m ssioner on an application under S 66 (2) 
refuses to refer a case on the view that the 
ouesfion arising in the case is a settled ques- 
tion of law It amounts in other words to 
saving that the question of law do»s not 
arise and the High Court can in such a case 
reouire the Commissioner to state the case 
and refer it to the H»gh Court !5 Lurk 
721=189 I C 45R=1910 Oiidh 363 As 
sfssee can maintain an annheat on for man 
damu« to direct Commissioner to state a 
case onlv on nomts of law which he urged 
before the Commissioner and he cannot be 
permitted to <h ft hiS ground 6 R 492= 
19^8 R 281 Whether review can be grant 
ed whether reasonable onportiinitv was 
given under ^ 13 and whether rerscnal m 
come can be jointlv assessed with family 
income are questions of law necessitating 
a reference to the High Court 81 I C 
792r:l925 P I'S Von-compliance with 
S 23 f2> though rot raised m proceed ngs 
under ^ fA (3) before Commissioner was 
hHd to be ouestion of law under S fA (2) 

}55 I r 12t>=19’5 C 173 The question 
a« to wbat constitutes receipts for pjrpo*es 
of the Income tax Act is a aucstion of law 
and rot a question of fact 21 V L R 17' 
On tl»« sectiOTv tee c!n 1933 P C 198=6a 
M I I 535 fP C ) 

QtT«nox OF L.SW — It IS not possP’e to 
tom a mere q c<*ion of fact into a quest on 
of law bv a‘k rg whether as a mt’er of law 
an o'^cer came to a corrm rcevclus on o'on 
a mis'cr of fat fl9t7) 2 M I J 43= 

41 CA5 V 719=1937 P C 133=64 I A 
102 fP C ). I>n*nCti«i question 
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of law and fact 3 I T C 10 If otit 
of two possible inferences is draivn bj the 
Commissioner, no question of law arises m 
the case also 12l f C 648. 122 I C 479 
=1930 N 200 The true t iteiit of the first 
pfoi ISO to the second sub section of S 66 
IS that a question of law that is common to 
both the Assistant Commissvoners and the 
Cotmntssioner s order is not a proper sub 
ject matter of a reference unless the qnes 
tion of law IS raised on a reference from 
the decision of the Assistant Comniissioner 
171 I C 797=1937 Nag 154 The ques 
tion whether the Income tax Officer legally 
proceeded to assess the assessee under S 23 
(4) is one of law 100 I C 774 (2)=1927 
L 288 See oho IW 1 C 127=1927 L 691 
Before declining to adjudicate on the merits 
of an appeal on the ground that it is barred 
by the proviso to S 30 (1) *t *s iflcumbent 
on the Assistant Commissioner to satisf) 
himself that the assessment was not mcreli 
ostensibly but genuinely under S 23 (4) 
It IS the dut> of the Commissioner if reqmr 
ed by the assessee to state the question of 
law whether or not the facts established be 
fore the Assistant Commissioner are such 
as to bring the case within the ambit of pro 
Mso to S 30 (n 133 I C 753=1931 P 
306 <F B ) When there is ample evidence 
upon whith the Income tax Officer can find 
that there uas no sufficient cause preventing 
the assessee from producing account boohs 
requisitioned under S 22 (2) and it appears 
upon (he grouhd he had refused to cancel 
the asscs«mcnt made under S 23 (4) and 
his order is upheld bv the Assistant Com 
missiotier on appeal for the same reason 
there is no question of law arising under 
the cucumstances for the purposes of S 
66 (2) 9 R 21=1931 R 97 The quts 

tion whether an assessment made bj the 
income tax Officer under S 23 (4) is valid 
or not IS not a question of law and cannot 
therefore he made the ground for an order 
by the High Court under ^ 66 (3) re 
auinng the Commissioner to state a case 
16 R 21 8 R 203 8 R 209 7 R 669, 
Over 1 9 R 281=1931 R \94 (F B 3 See 
ats 0 1930 L 1014 But see 1931 P 306 
(F B ) n helher o debt u rrheffy or 
^rlly and to nhai extent had or tTfrxoier 
able IS in ever\ case a question of fact to 
be derided bj the appropriate tribunal upon 
a fonsidervtion of the relevant facts of that 
case 61 I A 318=58 B 579=1934 P C 
J8f>=67 M LI 213 (P C ) 18 Lah 306 
=1937 Lah 338 1941 Rang L R '^29=1941 
Rang 185 B ) iPd Ranq L R 273 
R 1 IWI I T R 332 1939 I T R 149 
1911 I T R 224 \o dmil t the qwestion 
whether x debt is a 1 xd debt and vf so xt 
wh ch ponf of time it brmmc a hxd debt 
IS a qurstum of fact to be dmded m the 
event of a dispute bv the appropriate fnba 
But the conclusions of the appropriate 
tribunal wyj( be based on relevant and ad 


miSsible evidence and the questioii whether 
there is such evidence to support the con 
elusions arrtv ed at by the Income-tax Autho 
nlies IS a question of law open to considera- 
tion by the High Court 37 P L R 497= 
1935 L 637 The Income tax Officer is the 
sole arbitrator on the question of the pQSSi 
bilily of deducing the income profits and 
gams of the assessee from the method of 
accounting employed by him The correct 
ness of the opinion of the Officer under 
these circumstances is a question of fact 
which cannot be challenged by means of an 
application under S 66 of the Act (1926 
L 446 Foil ) 164 I C 1018=1936 L 621 
The question ■whether a person is or is not 
a member of a joint undivided family is 
one of fact but when the tribunal of facts 
states the circumstances on which it relies 
for Its finding and those circumstances do 
not m law lead to the conclusion arrived at 
by the tribunal of fact it is open to a Court 
of law to draw the proper infetcncc from 
the circumstances stated 14 P 785=16 
PatLT 351=1935 ? 342 (S B ) The 
question u helher a person if rtffhlly declofta 
an aoeni under S 43 and the further qties 
tion whether when an assessment is made 
under S 23 (4> to proviso to '9 30 (1) 
bars an appeal though the appeal is not 
against the assessment but against the order 
of the Income tax Officer declaring the as 
sessee to be liable are questions of law and 
the reference under S 66 (2) to the High 
Court on such questions is competent 28 
N L R 194=140 r C 490=1932 N 152 
The question whether the Assistant Com 
missioner of Income tax could or could not 
set aside m appeal the order of Income tax 
Officer refusing to register an mstniment of 
partnership is a question of law The ques 
tion vvhether a deed of partnership and the 
application for its registration fulfilled the 
requirements of R 2 of the rules made 
under the Income txx Act and also the 
question whether for the purposes of R 2 
and S 2 (14) of the Act it is obligatoO 
that the instrument of partnership should 
be signed bi all (he partners and if 
under what provision of law are sunilarh 
nucstions of law arising out of the order of 
tl e Assistant Commissioner when his as 
sesstnent was on the assumption that the 
assessee firm was an unregistered firm 
1930 S 301 In a particular >eaf an as 
scssment was made on actual receipts 1* 
was objected bj the assessee that a certain 
sum jJrealj nssessed m previous years wa^ 
inelucled \n ihe receipts Assistant Com 
misstoncr in appeal /dun I (hat the e<t‘ 
mate of income in tliose years was not as 
sesxment strictly on accrued basis tut 
mertW on 1 e«l available data there was no 
conclisnr proof that such sum ha { xlreadj 
been mcluled m the as'cssment of the pre 
' ouj years Ilrfd llni a question of laiv 
arose from the order whether or not ih‘ 
assessee w-ay entitled to show that the actua' 
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receipts had in fact been included in the 
estimates of the previous jears and the 
Commissioner must state and refer the ose 
on the question 1929 R 245 The adop 
tion of a particular basis and a certain 
method m preference to another both being 
entirely within the discretion of the Income 
tax Officer cannot give rise to anj question 
of law 32 P L R 344=1931 L 432 
Whether the evidence tendered before the 
Income tax authorities established that the 
method of accowttwg was such that the pro 
fits and gains of the business could not be 
properly deduced therefrom is a question 
of fact 1934 L 977 The employment of 
a correct procedure of assessment does not 
raise a question of law 1931 L 759 The 
question whether the goods still in transit 
can be valued at market value prevalent at 
the place of destination does not in\ol\e any 
point of law 1931 L 7S9 The decision 
of the Income tax Officer under S 20 of 
the Income tax Act that no sufficient cause 
for «ofi submission of a return was shown 
bj the assessee is essentially a question of 
fact and not of law that can be referred to 
the High Court 36 P L R 198=19M L 
983 The tahdity or olheruise of an assess 
ment made the Income tax Officer under 
S 23 (4) except where he made the assess 
ment uusla fide and arbitrarily in the sense 
that he acted recklessly or fraudulentlj is 
not a question of law that 
to the High Court 36 P L R 198—1934 
L 983 Whateser conclusions are arrived 
at by the Income tax authorities they must 
have some material to support them and m 
case It is contended that there is no material 
for those conclusions the question does 
resolve itself into one of law 1937 Lah 
305 The question whether there was anj 
evidence upon which an Assistant Com 
missioner or Commissioner could come to a 
fading of fact is a question of law If there 
was any evidence on which it was reason 
ably possible for the Commissioner to come 
to the conclusion at which he arrived the 
High Court will not consider whether on 
that evidence that finding was correct be 
cause the High Court is not a Court of ap 
neal m such matters Even where the find 
intr of fact is an inference from other fad' 
the question whether such an inference was 
properly drawn is not a question of law 
\\Tiere the Assistant Commissioner from tie 
fact of non production of certain books 
which the as'cssec firm was ordered to pro 
ducc coupled with other facts came to the 
conclusion that the books of accoi nt on 
which the assessment was lased were not 
the full and complete accounts of tU I^-im 
ness held tint it was a finding of fact wl .h 
ctuM not bo tho snbjoot monoo oI n oofo 
rrnrf to tl c High CouTt 7 R n3a=19s> 
R 4 F R ) lee also 19V) L 197. 1943 
A 177 I C 630=1938 Ran- 315 1941 
T T R ’ IW •ks to the lejdl eiTect of the 
d.uuption of a joi-t Hindu fan !> w V) 


Punj L R 134—1927 L 616 the proper 
legal effect of proved facts 104 I C 336= 
1927 N 366 (46 C 189 Foil ) Whether 
a statement given by the accused is mcom 
plete and fraudulent or not is a question of 
fact for the determination of the income 
tax authorities and not a question on which 
High Court can interfere 7 R 281=115 
I C 897=1929 R 102 Wliere the only 
question is whether the accounts of the 
assesses are maintained in such a vvaj that 
they indicate the true income of the assessee 
reference cannot be made to the High Court 
since it is a question not of law but of fact 
1935 L 841 Where the Income tax Officer 
made an assessment under S 23 (4) on the 
ground that the assessee failed to comply 
with the terms of the notice the question 
whether there has been a compliance with 
the terms of the notice is not a question of 
law but a question of fact Further, 
whether the evidence before the Income tax 
Officer is sufficient to justify him m reject 
mg the accounts of the assessee is also a 
question of fact 137 I C 732 (1)=1932 
p 164 When an assessment has already 
been made in respect of the previous ae 
counting year under S 34 the question 
whether all income which had accrued and 
had escaped assessment had been assessed 
to tax or not depends upon the investigation 
of the facts of the case 1931 C 761 (S 
B ) The question where a partner as 
partner lends monej bejend the initial capital 
to the partnership at no agreed rate of mle 
rest and the monej is used for capital ex 
pendifure whether the interest paid by the 
partnership to him m the jear of as«es$ 
ment, should be deducted in computing the 
profits or gains of the partnership within 
the meaning of S 10 (2) (tii) is a ques 
tion of law 116 I C 454=1929 L 464 
(1) As to what legal presumption is to be 
drawn under certain stated circumstances 
(Ibtd ) 1927 N 283 TTie question 
whctlier the Income tax Officer is justified 
in increasing the estimate of the annual 
value of the propertj from R$ 1,200 to 
Rs 3 000 mereli on a finding as to the cost 
of erection of the build ngs is one of law 
131 T C 212=1932 L 187 The Income tax 
Officer IS not competent to rectify a sup 
posed mistake which has the effect of 
enhancing assessment without issuing notice 
to the assessee under S 3' and where the 
Assistant Commissioner refuses to cancel 
such enhanced assessment there arises a 
question of law 117 I C 383=1929 L 
326 

RErrxr^ct wiirv not raorra —An a''-li 
cation under S (6 (2) for a reference to 
the High Coo't IS mcompe ent where t^e 
assess-ient 1 as been acce'’led wii'-out ap'^l 
4 r 224=56 1 C 170 Where t*'e goes 
tions as to val d tv of rotice or pro»*nety of 
assesss-e^l do not arise oct of an a— xljte 
order t*'ere eamot be a reference 9 R 
23=1931 R irec'rti 3 luck 2J*'=1'727 
O 46.. 1*^ Lah V0fc=19»7 U'’ 33? 


/ 
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(Question whether a certain item to be 
allowed as bad debt), 18 Lah 323=1937 
Lah 830 (Question whether burden of 
proof has been discharged by the assessee) 

S 66 (2) does not say expressly that flic 
remedy provided by that section v. ill not be 
available where the assessment is not appeal 
able all that it requires is that there should 
be an order or decision under S 31 or S 32 
Under S 31 the Assistant Commissioner 
has the power to allow the appeal as well 
as to reject and the mere fact tliat he rejects 
it on the ground that m his opinion no appeal 
lies will be no ground for treating the order 
as one not under S 31 In such cases the 
assessee can take to the High Court at least 
the limited question as to whether an appeal 
did or did not he m the circumstances of 
the case 133 I C 753=1931 P 306 (F 
B ) But see contra 1932 A L J 576= 
1932 A 6^2 Where the Assistant ()om 

missioner of Income tax has no occa 
Sion to deal with or apply his mind to a 
point of law the point not having been 
raised before him such point of law can 
not be said to arise out of his order and the 
assessee can claim no reference in respect 
of that point 138 I C 673=1932 S 189 
No application lies to state a case when 
Commissioner acts under S 33 89 I C 

785 (1)=1923 R 232 If a Commissioner 
of his own motion under S 33 imposes tax 
and penalty is there any authority to which 
reference can be made if the Ux and 
penalty are arbitrary and contrary to the 
provisions of Acts’ 1930 P 538 (F B ) 
The failure of the Commissioner in his duty 
under S 33 will not give the High Court 
jurisdiction to require liie case to be referred 
under S 66 (3) since that sub section 
relates bnck to sub S (21 and sub S (2) 
deals only with order under S 3l or S 32 
and not with order under S 33 8 R 203 

=1930 R 33 No reference can be made 
to the High Court of any question arising 
out of an order under S 52 whether such 
order is passed m appeal or whether it is 
contained m a separate proceeding 1933 
A 231=144 I C 144 When the account 
books of the previous jears do not support 
the \erified return and the assessee s state 
ment on oath and the assessee fails to make 
Use of the opportunity given to him to sub 
startiate his allegation held that the 
Income tax authorities arc entitled to draw 
a presumption from the state of matters 
which had admittedly existed in previous 
Jears and that no error of law has been 
committed b% the Income tax authorities 
which would jtistifj the High Court calling 
on the Commissioner of Income tax for a 
reference (50 C 907 Dist ) 103 I C 3S 
= 1927 V 2it3 The question whether the 
purcl asc and sale of Ian led jropcrtj is one 
of lie ohjccls with which a company was 
forme 1 or wl ether the deselopmcnt of the 
irorcft) in order to earn a conlinuirrg pro6t 
y^r Is >car was its real ©I jeci is one of 
t»ct wjih which tlie High Court in a refe 


fence under this section is incompetent to 
deal U L B R 309=1922 LB 35 (F 
B ) Where the Income tax Officer finds 
as a fact on the evidence that complete 
accounts have not been produced before him 
and proceeds to estimate the income under 
the proviso to S 13 of the Income tax Act 
no question of faw arises 16 L 416=1935 
L 539 See also 14S I C 944=1933 L 
832 

JirnrsDiCTioif — Commission Agency busi 
ness — Advances to Munims and Giimastas 
written off as irrecoverable — Diw^h pre 
sents to servants — Claim to deduct the two 
items as business expenditure — Rejection 
of claims by the Officer — Question if one of 
law for reference to Court 3 I T C 54 
The question whether or not the accounts 
disclosed by the assessee do or do not dis 
close his true income is lUelf a question of 
fact behind which the High Court cannot 
go 9 P 240=1930 P 81 (S B ) Where 
a question is raised as to the assessee s pnn 
cipal place of business sinder S 64 and the 
same is decided by the Commissioner or 
Board of Inland Revenue such decision is 
final and cannot be interfered with But 
where there is a total failure on the part of 
the Income tax authorities to apply the 
plain provisions of S 64 and an Income tax 
Officer illegally assumes authority to assess 
as though Ibe assessee s place of business 
has ^en finally determined the High Court 
can direct the Commissioner to have a case 
stated and the existence of an alternative 
remedy under S 64 (3) does not affect the 
case 49 A 616=1927 A 299 The Act 
gives no directions is to whether the officer 
deciding an appeal must set out full) the 
considerations which have led him to a 
certain decision It is a matter of pro 
pnety rather than of law and is a matter 
in which the High Court has no business to 
interfere The High Court has no jiinsdic 
tion to consider the findings of fact arriicd 
at by an Income tax authority and it is im 
material whether the grounds stated for 
those findings are sound or not sound or 
whether no reasons at all have been stated 
1930 R 224 See also 18 L 325 The 
ultimate authority on the question whether 
proceedings before the Assistant Commis 
Stoner were ultra tires or not is the High 
Court and not the Commissioner 1933 
S 158=145 I C 143 Q (1) to S 66 
does not contemplite a reference at the 
instance of an assessee 9 L 317=1927 L 
Sl3 Nor has flic High Court anj power to 
issue mandamus directing him to refer 
questions of law to it for opinion 9 L 317 
Where a case if stated bj the Commissioner 
of Income tax would have to be referred to 
the Court of the judicial Commissioner m 
Sind for decision it woull not be right for 
the Bomlaj Iligh Court m the cxcrci*e ot 
Its discretion to make an order under ti is 
section requiring tl c Commissioner to ststc 
a case to it cicn if tie Bomlaj Court has 
junssliction to do so by reason of ll e fact 
tlat the Commissioner resides m Bomhaj 
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33 Bom L R 36=1931 B ISO An asscssee 
m Sind unlike an assessee within the juris 
diction of High Courts has no remcdj under 
S 45 Specific Relief Act when he cannot 
obtain relief under S 66 (3) of the Income 
tax Act It IS however for the Legisla 
ture to remedy this anomalj by extending 
the provisions of S 45 Specific Relief Act 
or by amending S 66 (3) of the Income 
tax Act, so as to give him a right of refe 
rence where Commissioner refuses to state 
a case on fanciful grounds 136 I C 762 
=1932 5 1 

Practice and Procedure — It is for the 
Commissioner in stating a case to find facts 
which must be accepted bj the High Court 
IW I C 1275=1931 C 729 (S B ), 1932 
A 471 The Income tax Act does not lay 
down any rules of procedure for references 
under S 66 of the Act and the Oilcutta 
High Court has made the rules contained 
in Chapter XXX A of its original side rules 
This It had jurisdiction to do in the absence 
of anj specific provision in the Act 39 C 
W N 1140=62 C 671 The function of 
the High Court m cases referred to it under 
S 66 IS advisory only and is confined to 
considering and answering the actual ques 
tion referred to it 190 I C 1=42 Bom 
L R 1182=52 L W 406=1 L R IWO 

Kar 335=1940 P C 158 (P C ) Ste 

also 41 C W N 33=1936 P C 269 

(P C ) When an assessee is aggne 

ved the Commissioner is bound to re 
fer the quest on m dispute to the High 
Court for determination The assessee 
should normall) be heard first and good 
reason must be shown before any departure 
IS made from this practice (1920 M 344 
FoU ) 1937 Rang L R 174=1937 R 2a8 
(SB) The grounds mentioned m the 
opinion of the Commissioner are not neces 
sarily binding on the High Court and the 
Court is entitled to go through the whole 
record for a proper determination of the 
questions raised 57 B 519=35 Bom L R 
896=1933 B 427 Wlierc a matter is one 
of fact, the High Court though it might 
difier from the view of the Commissioner 
if the matter were before it as an appellate 
Court, cannot interfere with the order of 
the Commissioner merelj on the ground 
that finding of fact arrived at bj him was 
wronjj 1941 I T R 190 Sec clso 193S 
Rang 315 1933 All 231 IWI I T R 190 
Wliethcr the time granted by the Income 
tax OfTcer under a notice as required b> 
S 23 (2) IS reasonable or not is a que lion 
of fact 134 I C 1275=1931 C 729 (S 
B ) Hi-h Court Iia> to iccept tie facts 
as found bj the Commissioner of Income 
tax and if nccessarj maj call for furtlrr 
facts bv asking him to make a frc«h ute 
merit of them under S (4) But 

though ordmanlv the Income ux Comm 
sioner would the oficcr who would 
frame the points of law t Jt ari«e n tie 
ca«c stated b> him ard though he would 
be expected to gn c ! is own c-'mion on l! o«< 


points of law for the benefit of the High 
Court S 66 requires the High Court to 
decide the questions of law that arise m the 
case t e the High Court is entitled to re 
settle the issues as it were and to decide 
those issues 1929 A 819 54 A 496= 
1932 A 390 S3 A 451=1931 A 417 set 
also 18 Pat 805=1940 Pat 24 1930 A 

L J 78=1930 A 209 It is for the Com 
missioner and not for the High Court to 
state formally the questions which arise 
and the duty of the High Court is only to 
decide tlie questions so raised 60 I A 146 
=12 P 318=37 C W N 598=1933 P C 
105=64 M L J 612 (PC) The High 
Court will not on a reference under S 66 
hear new points for the first time vihich 
have not been raised earlier at any stage of 
the case 59 M 263=71 M L J 35 (F 
B ) The Court has power under S 06 
(5) to amend the questions asked by the 
Commissioner by raising the real question 
and then answering that question 55 B 
637=33 Bom L R 807=1931 B 448 The 
case stated by the order of the Court under 
sub S (3) IS not different in form from 
that stated under sub S (2) and conse 
quently the expression the question of law 
raised thereby in sub S (5) does not mean 
such question as in the opin on of the High 
Court arose when the application is made 
by the assessee to order tl e Commissioner 
to state a case 133 I C 753=1931 P 306 
(F B ) In a reference to the High Court 

under S 66 the finding of fact arrived at 

^ the Commissioner is binding on the High 
Court unless it is shown tl at it was come 
to by some improper process or by failure 
to give effect to some rule of law 6 P 

29=1927 P 133 See also 1933 S 14a= 

145 I C 202 It IS not open to an assessee 
to ask the High Court upon a reference 
under S 66 to exam ne his books of ac 
count and come to find ngs of fact contrary 
to those arrived at Lj the Commissioner in 
the case staled Still less it is intended that 
the High Court should he a last resort lor 
the production of books which were not 
produced before the Income tax Officers 
33 C \\ X 5«9=58 C 1446=1931 C 683 
Wffien a reference is made to the High Court 
under S 66 High Court is not ent tied to 
<cnitm«e evidence as Commissioners deci 
sion upon the evidence is final 1930 M 
KM Where four per«on$ orginallj form 
ed an uid sided family bjt subsetiuentlv 
became divided and were separately assess 
ed to income tax four separate appi cations 
and depo« t$ arc necessary to require the 
Cominiss oner of Income tax to take act on 
under 66 (2) ^ M 333= 2 M L J 

•»73 Reference under section— ‘'tatement 
of case— Form of 4 V "3= 19^4 I’ 679 5 
Pat L T •.9"=R2 I C 6S3 See etso Si 
C 9->3 H gh Court can te moved under 
S 66 (3) only wlen assf“ee is competert 
to a^^l' to Co~ri «5 oner c^dcr *4 <6 (2) 

7 L 22ti=1925 L -'tl Cem- e'eney of 
H ch Co”1 to is‘ e ma-vla—js when to le 
c-evticxif’ 94 1C 12 n=19’6 L 446 
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r tlip exercise of its powers under sub-scction (2), the 
_ Provided that, if. 1 which it has been required by the assessee 

Appellate Tribunal refuses to which he receives 

to state, the assessee , jg withdraw his application and, if he does so, 

notice of the refusal to state 

the fee paid shall be « ^ sub-section (i) the Appellate 

(2) If on any on the ground that no question of law arises, the 

Tribunal refuses to state the ^vithin six months from 

assessee or the “ith notice of the refusal, apply to the High Court 

the date on which he is s satisfied of the correctness of the decision o 

and the High Court ™y> “ ‘ ,he Appellate Tribunal to state the case and to 
the Appellate Tribunal, q requisition the Appellate Tribunal shall state h 
refer it, and on receipt °f “V =>!=» 

case and refer it aceordrngly. , 


1937 Lah. Bt4=393|- 
Judge directs the Commissio 

tax to state the question should 

High Court under S M. me q 

be so framed as . reference to 

which afterwards hears the r« 

decide the matter or the ^cts 
Commissioner of 1242=49 M 

L'‘r'52S' Lumg V'ce the 

y„hfir.X,dtd svhrthrt a 

bad already been decideo a 

ordered t {^r the Bench finally 

,t was to consider whether 

HIT ^“1932 Wher^ a'l'Sch 

“s' r(3i“of^c'--St ?ax"l'rtTr? Jafv 

divided. It deposed by 

Chief Justice to have the mgg ^ 575 
a fuller Bench ,^32 1 Commissioners 

n^t 

rd"'b^.otti>r“.LT"4ig 

SST'Sm n. Jlje H'.f, fr, "r" isS 

consider any point ol law mai c<i„m,s. 

betore Hie wv;’'”'? 52 A. 991 

n’ll"«l.'°07n’nn"nrcL‘m,saer^- 

Resenne mTle^ a-.cMee s plea- 

under S', , . aq be heard fir«t. 43 M- y 
der (f.n ) The practice to 

—37 M.l'eJj references under S. 6^ 
bj. counsel for ihc assessee 

•I’Cll .!e',n"’a“nd shov'd alio hare a r«ht 


ot reply (1921 C. 40, Foil.) 27 fX R 

243=1933 S 148. 

counsel for the Crown as such should K 

afforded a general right of reply. (W»t«“ 

of Chooios V Altai Revmte Coiiimu 
moors. (1851) 6 Ex. 464, Ee£.) 27 S L. 
p 1033 S 148 See also 37 Bom.^e 

R 112=1935 B 167. In a reference under 
S. 66 (1) by the Commissioner s"" 

Fif:' ‘inS 

the Advocate-Genera! on b«!^r\?J-;"hearinS 
misstoner of Income-tax. '.j,., that the 
the applicant, the Court considers that me 
case for the Commissioner 
should be placed before them at that stag . 
?h?n It IS simple to adjourn the case mordr 
to obtain the appearance of the Advo^e 
General for the Commissioner of Income 
tax That IS the practice wh>ch should be 
adopted in such applications. 176 i !.•• 
=1938 Rang 260 /2)— Pleader 

Application under S. 66 \a) r 

filing — Vakalat for all purposes wd an 
sections— Withdrawal of ‘reduced 

pleader on getting taxable ^/uount “ 
m revision— Repudiation by ^hent and PP 
ratiou for statrmruf of case 
able Tho pleader was, ™der the vakam^ 
nama, acting within h'S powers ^ 
authorised to " ‘‘’’draw the ‘^^Ib^rawal 

the assessee was bound by the -.-{ed, 

and could not claim to h^e a .j.j 

1941 Cal 183=1940 I-T .f," .nstitcc 
mere death of an assessee at . ibe 

a reference was made docs "ft preclude 
High Court from answering ‘h« 9uc*f° r 
questions formulated by the Commission 

of Income-tax. 1941 l.T.R. 19 • Tp^pniC' 
Li.iiTATiov.-The refusal ’““t s 

tax Commissioner to mate a 

Src'rrnVafJirlhe'Ass^auYC™^ 

.louer passed hqorjtas.^a^^ 5»='”2 <=■ 


tune. 
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411 (S B ) See a!so 155 I C 124=1935 
A L J 845=1935 A 572 The Commis 
sioner of Income tax has no power to ex 
tend limitation in reference to an applica 
tion under S 66 S 30 (2) of the Act 
does confer powers on the Assistant Com 
missioner to admit an appeal after the expi 
ration of the usual period if he is <^tishcd 
that the appellant had sufficient cause t e , 
for such appeals there is a provision ana 
logous to that of S 5 Limitation Act but 
there is no such provision for applications 
to the Commissioner S 5 Limitation Act 
IS also not applicable 1937 Lah 876 An 
application for reference made under S 66 
(2) more than one month after the order 
gning rise to the application should not be 
entertained and a reference made on such 
an application is without jurisdiction 6 L 
373=1925 L 615 High Court has no 
power to extend the limited period of one 
month 23 Bom L R 1096=93 I C 299= 
1926 D 566 S 66 (2) is express and 
there is no provision in it for anj official or 
even for the Court to extend the time 50 
M 335=1927 M S45=s2 M L J 273 
(The period is extended to 60 da>s bj tie 
Amending Act of 1930 It commences now 
from the date of sersice of notice of the 
order The decision m 9 P 172 under the 
old section is not now good law ( The 
period required for obtaining the copies of 
the order under S 31 pr 32 of the Income 
tax Act should be excluded in computing the 
period of limitation for an application for 
reference b> an asscssee un ler S ^ (2) 
and (3) 9P 172=1930 P 14 An ap 
plication for cop> of the order of the Assist 
ant Commissioner was struck off the file 
for non prosecution The assessee applied 
under S 66 (2) after 30 dajs of the pass 
ing of the order and the application was re 
jeeted as time barred A further applica 
tion was made under S 66 (3) and the 
assessee contended that he ought to I ave 
been allowed lime for obtaining copj Held 
that the application was not ma ntainaWe 
140 I C 714 (2)=1932 P 167 (2) \Miere 
for an application under S 06 (3) the rules 
provide that there should be copies of the 
orders of the Income tax Officer the As 
sistant Commissioner of Income tax and 
the Commissioner of Income tax disposing 
of the case the mere fact that thc«c orders 
are required does not connote that the ap- 
plicant has a right to extend the pen^ of 
limitation b> the period required for obtain 
mg orders other than tho«c of the Commis 
sioner of Income tax under reference 1931 
A L J 593=1931 A 673 S 12 of the 
Limitation Act does not appl) to a proceed 
mg under S 66 (3) 1931 A 673 

CbUitT ra —Fee in respect of an applica 
tion as whole and not for eacli point raised 
MIC 5'’l=192a R ^ As no mention 
of the Court fee pajablc on a reference 
under S 66. tax « to U fotad 

la Sdis 1 »ad 11 , Court Fees Act, S 4 of 


that Act does not apply to documents pro 
duced in a reference to the High Court 
under S 66 and therefore no Court fee is 
chargeable on such documents 1933 S 
SLR 243 The fee of Rs 100 
^id by an assessee for a reference under 
S 66 (2) IS part of the assessee s costs of 
reference and the High Court when allow 
mg costs to the assessee under S 66 (6) of 
the Act has power to direct a refund of 
that fee to the assessee 165 I C 518=38 
Bom L R 929=1936 B 383 
Costs — All fiscal enactments must b- 
construed in favour of the subject, and it 
cannot be said that if an assessee has not 
been properlj taxed and if he succeeds on 
a reference m the High Court jet he must 
lose a sum of Rs 100 simply because the 
Income tax Officer has chosen to make an 
assessment 52 A 991=1930 A L J 1548 
=1931 A 23 The right rule as to costs of 
an application under S 66 (3) asking the 
Court to direct the Commissioner of Income 
tax to state a case is that costs should fol 
low the event Tlie ultimate decision upon 
the pomt of law whether for or against the 
Commissioner can have no bearing on the 
question whether there was a pomt of law 
upon which a ease should have been stated 
In the absence of special circumstances the 
costs of such an application ought to follow 
the event I L R (1939) Bom 574=41 
Bom L R 919=1939 Bom 448 In pro 
ceedmgs under S 66 (2) costs arc in the 
discretion of the Court There is no pro 
vision in the Act that costs paj’ablc by an 
assessee should be paid from or limited to 
the sum of Rs 100 deposited by the asses 
see as required by S OS (2) (1939) I T 

R 303=1939 Sind 318 Preliminary depo 
sit b> the assessee under S 66 (2) forms 
part of the costs incurred m relation to the 
reference 1940 I T R 247=1940 Lah 
50 The amount of Rs 100 which is pay 
able under S 66 (2) of l> e Income tax Act 
cannot be described as a deposit or security 
for costs ncufred in Court nor could it be 
said that it does not fall within the discre 
lion of the High Court under S 66 (6) 
The amount is a fee within the meaning 
of S 66 (2) I r a part of the costs of the 
reference It falls within the term "costs" 
as u<«d in S 66 (6) and it is in the dis 
cretion of Court to pass such orders m re 
lation to It as may in its judicial discretion 
«eem proper The word "fee* in S 66 (2) 

IS os^ m Its ordinary meaning bemg the 
price paid bv the assessee for the reference 
If the asses'ce is successful ordinanly he 
should be entitled to his costs which would 
include this fee of Rs 100 If the assessee 
IS unsuccessful n the ab»ence of srecxal 
circomstances there is no reason why the 
fee of Rs IPO should be returned to hjo, 
by way of cash or cred t, n part or m who’e 
The taxed costs rayalle by the assessee to 
the Inccme tax Q^miss oeier ca=»t be 
set-off aga=Jt the fee of Rs 100 paid eder 
S 66 (2) which woa’d be reta.aed by the 
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Commissioner as a fee 1939 I T R 556 
= 1939 Sind 364 See also I L R (1940) 
Kar 8=187 I C 893 39 Bom L R 1209 
In an application to the High Court to re 
duce the amount of costs m an Income tax 
reference held by S 66 (6) of the Act 
costs are in the discretion of Court The 
Court having exercised its discretion is 
ftatcius officto and cannot re open the matter 
87 I C 797=1925 A 403 All questions 
relating to costs and all submissions in which 
costs are invohed must be argued and de 
cided at the time of hearing and before a 
final order is drawn up 1925 A 403 Where 
the Court has a^vardcd costs to an assesscc 
as against the Commissioner on a reference 
to the High Court the amount of Rs lOO 
deposited by the assessee as fee for refer 
ence is part of such costs and must be 
deemed to be included in the o™er (52 
A 991 Foil ) 1933 A L J 942=1933 A 
853 See also 11 R 454, 187 I C 893=1 
L R (1940) Kar 8 , ^ 

Refund of Tax —Application to the xiigti 
Court to direct Commissioner of Income 
tax to make a reference— Rectification of 
mistake— Refund of tax collected w I C 
170=4 P 224 See also 1942 I T R 93 
Uevisiok —An order which dismisses an 
application asking for the revision of a pro 
judicial order must be deemed to be preju 
dicial within the meaning of S W (Z) of 
the Income tax Act (57 M 367 Over 
ruled ) I L R (1939) Mad 358=1939 
Mad 709=(1939) 2 M L J 68 (S D ) 
See also (1939 I f R 506 
Review —No review 1 es in the case of a 
judgment of the High Court delivered m an 
income tax case on a statement rnade by the 
Commissioner under S W a ^-wvo 

tax Act 1930 A L J 78—1930 A 2W 
Where the Commissioner operating U"der 
S 33 refuses to review the order ot lie 
Assistant Commissioner the position of the 
assessee not being altered as a conwquence 
the assessee is not prejudiced withm luc 
mcamng of the S 66 (2) and hence appU 
cation under S 66 (2) is incompetent 1937 
N 154 The assessee s claim for dcouc 
t.on of a bad debt was disallowed by the 
Income tax department on the 
It was pot proved that the debt had 
bad or irrecoverable In an 
under S 66 (3) of the Income ‘a/ Act for 
a reference, the assessee produced two let 
ters which if genuine would show ih^ th® 
debt could no longer be recovered from inc 
debtor Held that it was not open to the 
Hich Court not being an appellate Court 
to ^hold that the order of the iMome tax 
Commissioner was incorrect on the ground 
that this esidence was not produced bclore 
him should now be taken into co^ideration 
bv him Tlie Commiss oner could St H re 
^ew his order if he considerel the letters 
rtnuirc and could give the assessee « 
claimed if he of opinion that it was 
Justly due 1941 1 T R 224 


Sec 66 (2) — -S 66 (2) is as is well 
known indifferently framed The function 
of the High Court is to decide not the 
question set out m the application under S 
66 (2) but questions of law raised by the 
case stated The question whether under 
proviso to S 13 the computation of profit 
can legally be on the basis of the accrued 
mterest svifh or without modification is not 
one of law 162 I C 995=1936 P 295 
See also 1938 A L J 507=1938 
A 367 The High Court is not com 
petent to investigate matters of fact m a 
reference under S 66 (2) Whether or 

no in any particular case there is any evi 
dence to support the finding of fact arrived 
at below is of course a question of law 
but such question of law is entirely limited 
to whether there was any evidence and if 
there was any evidence then the finding of 
fact must stand although the appellate tn 
bunal might, itself have found the facts m 
a contrary way 177 I C 630=1938 Rang 
315 (SB) The question whefl er a per 
son IS to be deemed to be a successor 
within the meaning of S 26 (2) of the Act 
is primarily a question of fact The facts 
may be such that the case presents no difii 
culty But whenever the facts found to be 
proved give rise to a consequential question 
whether there is or is not a succession 
within the meaning of S 26 (2), a ques 
tion of law is mvolved because toe proper 
legal effect of proved fact is essentially a 
question of law 1937 Rang L R 26=1937 
R 102 (S B ) See also 164 I C 57=1936 
L 967 Under the rules regarding appli 
cations under S 66 (2) it is the duty of 
tlie Commissioner to settle the case m its 
final form only if no suggestion, addition or 
amendment is received by him within the 
prescribed period but if a question does 
arise on the statement of the case it is 
clearly his duty to decide whether he and 
the assessee are able or unable to agree 
146 I C 599=1933 L 859 Question of 
law not raised before Commissioner — High 
Court — Power of to direct reference 1929 
N 243 /Iho 1930 M +49=58 M L J 581 
(F B ) The High Court has no juris 
diction on an application bj an assessee 
under S 66 (3) to order the Comm ssioner 
of Income tax to state a case and refer any 
^cstion of law for consideration by the 
High Court which the assessee had not duly 
required the Commissioner to refer under 
S 66 (2) 12 R 322=1934 R 132 (S 

B ) Whether the reference is under sub 
S (2) or sub S (3) of S 66 it is not open 
to the assessee to raise before the Court 
any question other tl an that referred 8 
R 209=1930 R 78 (S B ) The language 
or S 66 of the Income tax Act does not 
^power the High Court to require the 
Commissioner to slate a case in respect of 
an original order passed by him and not m 
respect of an order passed in a matter which 
rame before him on an appellate order by 
the ^Assistant Commissioner Quaere,— 
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Wliether an original order as to penalty im 
posed by the Commissioner m appeal can be 
the subject matter of reference to High 
Court 8 P 877^=1930 P 127 It nearly 
alw’ajs must be a question of fact \\helher 
or not a deduction which the assessee seeks 
to make can properly be described m the 
words of S 10 (2) (u:) as an expenditure 
incurred solely for the purpose of earning 
such profits or gains There is no obliga 
tion on the Income tax Commissioner to 
refer such a question to the High Court 
Where the Commissioner finds that pay 
ments made to the directors of a company 
as allowances which they are entitled to 
draw under the Articles of Association are 
not bema fide paj-ments for services render 
ed but merely a device for enabling the 
company to escape super tax and after mak 
mg an enquiry allows a deduction not of 
what has been actually paid but what he 
considers to be the market value of the ser 
vices rendered by the directors the matter 
IS really one of fact and no question of law 
arises It is a decision on a matter of fact 
with which the High Court will not inter 
fere 40 C W N 833 See also 1 T R 
(1941) 190 Assessee dying pending refer 
ence— Proceedings do not abate— Heirs were 
allowed to be heard 9 P 2402:1930 P 
81 (SB) Sufliciency of cause for hav 
ing ex parte assessment re opened under S 
^ IS certainly question of fact dependrot 
on the circumstances of each case But 
Since Its determination essentially depends 
upon the exercise of jud c al discretion, the 
question whether d scrction has or I as not 
been exercised in a sound and reasoruble 
manner in reaching the conclusion mvarta 
blv involves a quest on of law (1930 R 
33 1930 R 78 Rel on ) 1934 N 183 It 
IS the practice of the Nagpur H gh Court 
and was the practice of the Judicial Com 
missioners Court when ex parle applications 
were made to a Court asking the Court to 
call upon the Commissioner of Income tax 
to show cau<e why a case should not be 
stated citl er to d smiss the application of 
if It IS to be entertained to give noticf to 
the other side to s1 ow cause 1937 N 154 
Wicre the Commissioner of Income tax 
acting under S 33 refuses to interfere with 
the Income tax OlTccrs order refusing a 
refund under S 48. the Commissioners 
order is not prejudicial to the party because 
it does no more than leas c h m in the posi 
tion created by the order of the Income tax 
Officer His position has already been pre 
judiced by the Income tax Officer s order of 
refusal An application to the Commtssio- 
ner under S 66 (2) is not ll ereforc com 
petent, because that section on1> apples 
when the order under S 33 itself alters the 
Txjsition of the asse<»ee or applicart to h s 
me udTce 1935 M 373=68 M L J 227 
(F B ) ^^'here the question is one of 
fact to be deaded on the findmgs of the 
Commissioner under S 66 (2) the assessee 


must establish either that the Commissioner 
misdirected himself on some question 
of law or that there was no sufiicient evi 
dence to justify his findings 67 I A 464 
=1940 I T R 635=1940 P C 230=(I941) 
1 M L J 130 (P C ) ^ ^ 

Appeal to Privy Council —See Now 
S 66-A The decision of a High Court 
on a reference is a judgment withm cl (9) 
of the Letters Patent and an appeal lies 
to Prny Council from the same 64 I C 
931=23 Bom L R 1102 Proceedings con 
nccted with the assessment of income tax 
normally and mainly are concerned with 
issues of fact and where neither the Com 
missioner nor the High Court is of opinion 
that any question of law has arisen in the 
course of the assessment it may be that the 
legislature did not think it convenient or 
desirable that the Judicial Committee should 
be called upon to review an order which m 
the opinion of the High Court turned solely 
upon questions of fact Therefore the 
High Court has no jurisdiction to grant 
leave to appeal to His Majesty in Council 
from an order of the High Court under S 
66 (3) refusing to require the (^mmtssio 
ner to state a case 1930 R 274 Subject 
to the provisions of Ss 109 and 110 C P 
Code there is a right of appeal to His 
Majestvs Council against the decision of 
the High Court on a reference to it under 
the Indian Income tax Act 18 L W 392 
=1924 M W (See now S 96 A infra ) 
Order summarily rejecting application for 
reference— Application for leave to appeal 
—Not competent under— C P Code S 110 
or Letters Patent (Patna), (Tl 31 IWI 
Pat 22a A right of appeal must be given 
by express enactment and cannot be implied 
The function of the High Court in cases 
referred to it under S 66 is advisory only 
and IS confined to considering and answer 
mg the actual questions referred to it ^ 
Pat 561=22 lat L T 341=1941 Pat 22a 
See alto I L R ( 1939) Mad 770=50 L 
W 590=1939 Mad 903=(1939) 2 M L J 
667 (F B ) 1940 P C 158=52 L M 406 
(P C ) 

pRACTJOE AVD pRtxim,RE — \\'herc there is 
no question of law arising in the case, and 
the Commissioner holds that all the ques 
tions before him arc pure questions of fact 
and that there is no question of law which 
properly can be made the subject of a re 
ference to the High CourL there is no ob 
ligation on the part of the Commissioner to 
make a reference merely because the asses 
sec requests him to state a case on a "ques 
tion of law" formulated by the assessee The 
question “whether m the arcumstanres of 
this case there were any materials on »h ch 
the Income-tax OFcer could base his Cad 
mg that the assessee (who had repea’edly 
failed to submit returns and a-coust boo<s 
in file of re*'ea*ed notices) was not pre 
vested bv suCjaect cause from £i=g tte 
return called for ender S 22 (2) or pro- 
dsong the accour*i cahed for cai— ® 
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(4),” IS not a question of Ia\\ but one of 
fact and hence is not a proper question for 
submission to the High Court under S 66 
(2) 63 C 401 A question of law 

which has not been raised in the appeal to 
the Assistant Commissioner does not arise 
out of the order under S 31 of the Act 
The assessee has therefore no right to de 
inand that that question should be refeired 
by the Commissioner 1S5 I C 526=1935 
L 201 If the assessee did not, during the 
assessment by the Income tax Officer or in 
his appeal from that assessment raise the 
issues necessary for the determination of 
the question of fact which arises under S 

14 (1) the question cannot be raised in refe 
rence as it does not arise out of the appel 
late order 14 P 313=1935 P 8 There 

15 nothing m the Act to prevent the offici 

ating Commissioner who ns the Assistant 
Commissioner had heard the appeal from 
assessment from disposing of the application 
under S 66 1934 L 977 Where the Assis 

tant Commissioner hears tiie appeal of the 
assessee and passes an appellate order under 
S 31 dismissing the appeal the require 
ments of S 66 (2) are satisfied whether 
the Assistant Commissioner has jurisdiction 
or not 28 S L R 174=1934 S 46 The 
words served with notice of an order in 
S 66 (2) do not mean served with a 
written notice or served with a cojw of 
the detailed order giving reasons It is 
sufficient if the applicant or his representa 
tive IS given notice of the order in Court 
Where the order was announced to the ap 
pheants mukhtar 1 am who was present in 
Court notice to him is as good as notice to 
the applicant 158 I C 382 (l)=1935 L 
959 The true intent of the first proviso 
to the second sub section of S 66 is that 
a question of law that is common to both 
the Assistant Commissioner s and the Com 
missioner s order is not a pro^r subject 
matter of a reference unless the question 
of law IS raised on a reference from the 
decision of the Assistant Commissioner 
1937 N 154 Where the assessee had 
ample notice that a reference had been made 
to the High Court by the Commissioner in 
the form originally proposed b> him and he 
has made no application in writing to the 
High Court to decide the question under 
R 12 it IS not open to the High Court on 
an oral application made at the end of argu 
mcnls in reference to direct the Commis 
sioner to make a modified statement of the 
case bj Commissioner 1935 L 727 It is 
the dut> of the Commissioner on receipt of 
objections by the assessee to notify to the 
latter, if be docs not modify the refercr^ 
that he is not prepared to accede to bis 
nrastr to moltfj the proposed reference to 
the High Court 1935 1 727 

Sec 66 (2) and (3) — S f/> (2) does not 
require the assessee tn formulate precise 

a uestions of law Wliat he I as to do within 
It presenbed time limit is to require the 


Commissioner to refer to the High Court 
anj question of law arising out of the order 
Of decision of the Assistant Commissioner 
and then the Commissioner has within sixty 
days to draw up a statement of the case and 
refer it to the High Court with his own 
opinion thereon WTiere the Commissioner 
refuses to state a case under S 66 (2) 
holding that no point of law arises the Court 
can under S 66 (3) require the Commis 
sioner to state the case , and to refer it to 
the Court if it is not satisfied of the correct 
ness of the Commissioner s Mew of the case 
If the Court thinks that questions of law 
arise it should indicate to the Commis 
sioner what those questions are the actual 
framing of the questions rests with the 
Commissioner But the Court under S 66 
(3) IS no more limited than the Commis 
sioner under S 66 (2) to the precise ques 
lions formulated by tl e assessee 37 Bom 
L R 89=1935 B 170 See also 1934 L 
977 Where one of the questions of law 
arising out of the order of the Assistant 
Commissioner was whether the appeal to 
him was competent m view of the proviso 
to S 30 (1) by deciding this question him 
self adversely to the assessee the Commis 
sioner cannot deprive the assessee of the 
right of having the question decided by the 
Court 65 I A 2i6—J L R 1938 Bom 
487=42 C W N 873=40 Bom L R 
854=1938 P C 175=(193S) 2 M L J llS 
(PC) Under S 66 (as amended) no 
reference lies against an order of the In 
come tax Commissioner under S 33 unless 
the order is one whch involves an enhance 
ment of the assessment or is otherwise such 
as IS prejudicial to the assessee if the In 
come tax Commissioner simply maintains 
the decision of the Assistant Commissioner 
and tl e assessment made by him it cannot 
be sa d that the order of the Commissioner 
of Income tax is such as is prejudicial to 
«ic assessee 172 I C 511=1938 Nag 16 
Before an assessee can put in an applicaton 
lo the High Court under sub S (3) it i* 
incumbent upon him td apply to the Com 
missioner under sub S (2) of S 66 Tl at 
he can do only if an order in respect of the 
assessment complained of is made under 
S 31 or S 32 or if an order under S 33 
enhances the assessment made on him or ij 
otherwise prejudicial to him or if a Board 
of Referees decides any question relating to 
his assessment under S 33 A Whe^ 
none of these conditions exists no apph 
cation under siib S (2) of S 66 is com 
petent and consequently sub S (3) 

S 66 does not come into plaj at all 193 
Lsh 864 The proper course for O'* 
assessee when he desires llie Comtnis^oncr 
to refer a question of law to the High Coi"’ 

« to formulate under S 66 (2) of th 
Income tax Act the question which re 
desires to have so referred Under S ^ 
O) tie High Court has power to direct tl* 
Comm ssioncr to refer some question other 
than that which the applicant has fortmi 
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( 3 ) If on any application being made under sub-section (i) the Appellate 
Tribunal rejects it on the ground that it is time barred, the assessee or the Com- 
missioner, as the case may be, may, within ti\o months from the date on which he 
IS served with notice of the rejection, apply to the High Court, and the High 
Court, if It is not satisfied of the correctness of the Appellate Tribunal’s decision 
may require the Appellate Tribunal to treat the application as made within the 
time allowed under sub-section (i) 


NOTES 

lated although generallj the High Court 
should be slow to go outside (be question 
which the part} himself ashed the Commis 
Stoner to state 152 I C 9?2=36 Bom L 
R 818=1934 B 378 The assessee has no 
right to apply to the Court for an order in 
the nature of a mandamus under Specific 
Relief Act requiring the Commissioner to 
state a case and refer a question of law be 
cause a specific and adequate legal remed> 
m that behalf is available to the asses«ee 
under S 65 (2) and (3), Income tax Act 
12 R 322=150 I C 408=1934 R 132 (S 
B ) \ point of law would invanabl> be 

imolved m an ex parte assessment winch is 
not shown to have been made to the best 
of Ills judgment by the Income tax OfTcer 
so as to make it the subject of a reference 
to and decision b> the High Court under 
S 66 (2) or (3) 1934 N 183 (2) S 66 

(3) 1 $ controlled by S 66 (2) and under 
the latter an assessee is not entitled to re 
quire the Commissioner of Income tax to 
state a question of law arising under S 48 
(1) of the Act and con<equentK the 
assessee is not entitled to apply under S 66 
(3), to the High Court for an order direct 
mg the Commissioner to refer such a ques 
tion 13 R 729 See also 169 I C 4W 
=1937 O 416 Under the second proviso 
in S 66 (2) it js clear that a refund of the 
fee of Rs 100 will onU be made if the 
application is withdrawn and when the 
assessee applies for refund of the mone> 
the only logical inference is tl at he inten«i< 
In withdraw his application WTiere an 
applicant has withdrawn 1 is depo it of 
Rs lOO It must lie held that an application 
under S 66 (3) is incompetent 1942 I T 
R 93 

Sec- 66 (3) ’'corr — The es entia! con 
dition for an application under S 66 (3) 
IS that an application unler S f)6 (2) has 
been made to ll e Commissioner and refused 
b% him The fact t! at ll e assesses makes 
an application unler ^ 33 mtokng lie 

powers of riMew an! the app’ cation states 
lliat if the Commissioner is unwillng to 
exercise his power unler S 33 1 e should 
draw a statement of the ca«e and refer rt 
under S f6 (1) is not j ^ 

672=1032 r 167 (1) See also 1941 I T 
R, 679 Tbe enh grounl upon wb ch an 
application under S 66 (3) lies is where 
the Commssiorer refuses to s i‘e a case c*i 
the ground that no qie<ion of law aro«e 
Bat where the Co^-misoner eml* ds 
t-isses an ap''licatie>n un eTect for the resiew 
«f a ppior order of hii pe-r- • ng the ap-*’ 


cant to withdraw his application under 
S 66 (2) of the Act it is not a refusal to 
state 3 case as contemplated by Cl (3) of 
S 66 and as such an application under that 
pclause would be incompetent 1942 O W 
N 98=1942 A L J 105 (F B ) The 
High Court has no jurisdiction under S 66 
(3) to order the Commissioner of Income 
tax to state a case and to refer a question 
of law to the High Court which the assessee 
lias not dulj required the Commissioner to 
refer under S 66 (2) 1938 Rang 435 

9ee also 1938 Cal 165=177 I C 300 I L 
R (1938) Lah 477=40 P L R 305=1938 
Lah 545 The inference to be drawn from 
the facts as found by the Income-tax autho 
Titles as to whether petitioners can be 
treated as successors of a former eemj«n% 
and assessed on its profits prior to the con 
vejance of its business to the petitioners is 
a question of law 167 I C 3\2=\937 
Sind 41 The High Court has no lurisdie 
lion under S 66 (3) to order the Commis 
sioner of Income tax to state a ca<e and 
refer a question for the consideration of the 
High Court which the assessee has not duly 
required the Commissioner to refer under 
S 66 (2) 1934 L 977 See oho 1935 L 

727 It IS not open to a Bench to consider 
whether an order under S 66 (3) directing 
the Commissioner to state a case was >ahd 
28 S L R 174=1934 S 46 WTicrc no 
appeal was preferred under Ss 31 and 32 
anl there was no refusal b) the Commis 
Moocr an application could not be mam 
tame I before the High Court to direct the 
Commi«<ioner to state a case 3 Luck 237 
=I0o I C 556 (2)=1927 O 465 The 
refusal must be on the ground that no ques 
tion of law arises ^ub section is inappli 
cable where the refusal is on other grounds 
such as limitation 136 I C 762=1932 
S 1 following 1928 B 434 (I)=113IC 619 
But see 1924 L W* The onl> question in 
a petition under S 66 (3) was whether a 
small sum expended on the mortgaged pro- 
prrtj was to be disallowed The assmsee 
was not able to gi\c ans facts about h s 
income Urli that as the a— cunt s»as 
smalt no man-'a—us coaid l< i«s ed on i* 
alone 1-6 I C S'l=1933 L ^ 
a ques on of law is i-solied fir w*'C**-c- 
the ince— e ttx O^cer was j st fifd n fx>- 
ceedo”? ur'er the p-onso to *' 13 an-^ rc» 
under t^e part of t*“it on. it is^a 

ft ease u- wS-iJi iJc Cc"”” ’* •’‘Oc d 

te d •ee’rd to t-ars^er ihf 3o me 

H ch Co t 34 r L R 9nn=!qj3 L *32 
V/lcfr- 16 L 414=U7 I C 911=1915 L 
^ the a»»ncia* "a fa i;«*t.5a 
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tS 66 


NOTES 

(4) ’ IS not a question of law but one of 
fact and hence is not a proper question for 
submission to the High Court under S 66 
(2) 63 C 401 A question of law 

which has not been raised in the appeal to 
the Assistant Commissioner does not arise 
out of the order under S 31 of the Act 
The assessee has therefore no right to de 
mand that that question should be referred 
by the Commissioner 155 I C 526=1935 
L 201 If the assessee did not, during the 
assessment by the Income tax Officer or m 
his appeal from that assessment raise the 
issues necessary for the determination of 
the question of fact which arises under S 
14 (1) the question cannot be raised in refe 
rence as it does not arise out of the appel 
late order 14 P 313=1935 P 8 There 
is nothing in the Act to prevent the offici 
ating Commissioner who as the Assistant 
Commissioner had heard the appeal from 
assessment from disposing of the application 
under S 66 1934 L 977 Wliere the Assis 

tant Commissioner hears the appeal of the 
assessee and passes an appellate order under 
S 31 dismissing the appeal the require 
ments of S 66 (2) are satisfied whether 
the Assistant Commissioner has jurisdiction 
or not 28 S L R 174=1934 S 46 The 
words “served with notice of an order in 
S 66 (2) do not mean served with a 
written notice or served with a copy of 
the detailed order giving reasons It is 
sufficient if the applicant or his representa 
tive is given notice of the order m Court 
Where the order was announced to the ap 
plicant s mukhtar i am who was present in 
Court notice to him is as good as notice to 
the applicant 158 I C 382 (l)=1935 L 
959 The true intent of the first proviso 
to the second sub section of S 66 is that 
a question of law that is common to both 
the Assistant Commissioners and the Com 
missioncr's order is not a proper subject 
matter of a reference unless the question 
of law IS raised on a reference from the 
decision of the Assistant Commissioner 
1937 N 154 Where the assessee had 
ample notice that a reference had been made 
to the High Court by the Commissioner in 
the form ong nally proposed by him and he 
has made no application m writing to the 
High Court to decide the question under 
R 12 it IS not open to the High Court on 
an oral application made at the end of argu 
ments in reference to direct the Conimis 
sioner to make a modified statement of the 
case b> Commissioner 1935 L 727 Itts 
the diit> of the Commissioner on receipt of 
objections by the assessee to notify to the 
latter if he does not modif> the reference 
that he is not prepared to accede to his 
prayer to modify tie proposed reference to 
the High Court 1935 L 727 
Sec 66 (2) and (3),~S 66 (2) does not 
require the assessee to formulaic precise 
questions of lav. \V9iat 1 e 1 as to do within 
the prescribed time limit is to require the 


Commissioner to refer to the High Court 
anj question of law arising out of the order 
Of decision of the Assistant Commissioner 
Md then the Commissioner has within sixty 
days to draw up a statement of the case and 
refer it to the High Court with his own 
opinion thereon \Vhere the Commissioner 
refuses to state a case under S 66 (2) 
holding that no point of law arises the Court 
can, under S 66 (3) require the Commis 
sjoner to state the case , and to refer it to 
the Court if it is not satisfied of the correct 
ness of the Commissioners view of the case 
If the Court thinks that questions of law 
arise it should indicate to the Commis 
sioner what those questions are the actual 
^mmg of the questions rests with the 
Commissioner But the Court under S 66 
(3) IS no more limited than the Commis 
sioner under S 66 (2) to the precise ques 
lions formulated b> the assessee 37 Bom 
L R 89=1935 B 170 See also 1934 L 
977 Where one of (he questions of law 
Rising out of the order of the Assistant 
Commissioner was whether the appeal to 
him was competent m view of the proviso 
to S 30 (1), b> deciding this question him 
self adversely to the assessee the Commis 
sioner cannot deprive the assessee of the 
right of having the question decided by the 
Court 65 I A 236=1 L R 1938 Bom 
487=42 C W N 873=40 Bom L R 
854=1938 P C I75=(1938) 2 M L / US 
(PC) Under S 66 (as amended) no 
reference lies against an order of the In 
come tax Commissioner under S 33 unless 
the order is one which involves an enhance 
ment of the assessment or is otherwise such 
as IS prejudicial to the assessee if the In 
come tax Commissioner simply maintains 
the decision of the Assistant Commissioner 
and the as<;essment made by him it cannot 
be said that the order of the Commissioner 
of Income tax is such as is prejudicial to 
Uie assessee 172 I C 511=1938 Nag 16 
Before an assessee can put in an application 
to tl e High Court under sub S (3), it i® 
incumbent upon him tO apply to the Com 
missioner under sub S (2) of S 66 That 
he can do only if an order in respect of the 
assessment complained of is made under 
S 31 or S 32 or if an order under S 3 j 
enhances the assessment made on him or ij 
olhcrwiie prejudicial to him or if a Board 
of Referees decides any question relating to 
his assessment under S 33 A Where 
none of these conditions exists no apph 
cation under sub S (2) of S 66 is com 
potent and consequently sub S (3) 

T 66 docs not come into play at all 
Lah 864 The proper course for a” 
assessee when he desires the Commis^one 
to refer a question of law to the High Coo” 
IS to formulate under S 66 (2) of th 
Tneome fix Act the question which W 
"fsirts to haic so referred Under S w 
(3) the High Court Ins power to direct wc 
Commissioncf to refer some question other 
than that which the applicant has lorinu 
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(4) If the High Court is not satisfied that the statements in a case referred 
under this section are sufiiaent to enable it to determine the question raised thereby, 
the Court may refer the case back to the Appellate Tribunal to make such additions 
thereto or alterations therein as the Court may direct in that behalf 


NOTES 

Sind 296) 1940 All 530 (Rejection of 

appeal not amountincf to an order nnder 
S 31) 1940 All 530 (Question as to the 

existence of sufficient cause withm the mean 
injr of S 27) (1939) I T R 62S (Refu 

sal of application under S 26 A on Andinfr 
that deed of partnership is share and not 
intended to be acted upon) 1939 I T R 
151 (Question of reasonableness of flit 
rate adopted by Income tax Officer under 
S 13) See aho 1939 I T R 513 1939 

I T R 515 1939 I T R 488 The ques 
tion whether a Hindu family is divided or 
undivided is a question of fact which is not 
within the comoctence of the Hi:;h Court to 
decide 1941 I T R 311=1941 Pesh 64 
The assessec was called upon b> a notice 
under S 22 (2) to submit a return which 
he did but the return did not bear such 
verification as is required b) the Income tax 
Act nor did it bear the signature of the 
assessee Subsequent!} the Income tax 
Officer issued another notice under S 22 (4) 
directing the assessec to produce his ac 
counts He did not nroduce the accounts 
and the Income tax Officer made an assess 
ment to the best of lus judgment under 
S 23 (4) Held tliat no queslions of law 
could possibly arise on the findings of fact 
arrived at by the Income tax Officer 1934 
A 929 See 1941 Oudh 279 1941 I T R 
241 and 306 1941 OWN 68=16 Luck 
579 15 Luck 723 It cannot be laid down 
as a general proposition that it is not f»os 
sible at all to c\o1ve a question of law out 
of tbe sanous circumstances mentioned in 
S 27 of the Act On the other hand a 
question of law can well ari«e from a refusal 
of the Income fax Officer to cancel an 
assessment under S 27 of the Act and 
certain questions mav form the subject of a 
reference un ler S 66 though in the majo 
nh of cases no question of law would 
ordinarih arise out of tl e decision of an 
Assistant Gjmmiss oner of Income tax dis 
missing appeal against an order of ihe In 
come tax Officer under S 27 I L K 
(1937) All 834=1937 A L J 957=1937 
All ' 770 The question as to KheSher 

tuojica df (•anted tttih the asressee brlauas 
ta the (erson w e h->se ojmc tl jUnds de(a 
Sited is not a question of law 154 I C 
191=1935 L 81 (^ n ) U'helher the 

assanatian vi Questtem ran he held ta he etn 
eissetre within the mean wg of S 3 is cleatls 
a question of law which it would he prower 
for the (ismmissioner to refer for th» deei 
Sion of the High Court 1933 I 109 In 
the ease of a pnrtmg press sehether "iTfe* 
u (art ef the me >vicr> er «s a ques 

t.on ot l>w 19M I "119 TT-r 
was assessed for the ass-ss~p-t jrar 
34 to a ccrUin su~i He c’aimed that a 


certain sum should not be included in the 
assessment as it consisted of bad debts 
This svas disallowed by the Income tax 
Officer on the ground that the last balances 
were struck m 1930 and that it had not been 
shosvn that the amount had become irre 
coverable bv the accounting year 1932 33 
ffeld that it did not follow that because a 
debtor firm was in difficulties in 1930 it 
svoiild never recover and that all debts due 
bs It should immediately be struck off as 
bad debts and that a mandamus must issue 
on the Commissioner to state a case on this 
question 167 I C 178 

Sec 66 (3) and (5) —Under sub S (3) 
of S 66 It IS nowhere laid doivn that a 
question IS to be formulated by the Court 
issuing the mandamus Further sub S (5) 
of the same section also does not confine tlic 
High Court to the decision of the question 
of law as formulated bv Ihe Commiss oner 
or the Court issuing the mandamus Ou 
the other hand it confers iinon it full power 
to decide the question of law in the form 
It actually arises from the statement of the 
case made bv the Commissioner It is 
therefore competent to High Court to 
clarify the issue of law involved in the 
statement of the ca*c made by the Commui 
sioner and to give its considered opinion on 
the question really at issue not to do to 
would amount to a refusal to do its duty 
39 P L R Ift2S=1937 Uh 721 

Sec 66 (4)_\Vherc a case referred to 
the High Court under S 66 (2) had olli 
matclj to be decided on the find ngs which 
did not appear in the statement of the case 
as made bs the Commissioner held that the 
High Coirt could send back the case to the 
Commiss oner for furtl er Fndmgs 59 C 
L T 300=19'’9 C 753 See also 1929 A 
819 

Sec 66 (4) and (5) — Coxtr/Io, / — Tlie 
quest on wl ether there is in any particular 
case a "succession’’ within the meaning of 
S 25 (2) of the Act is a question of fart 
41 C \V N 132 Panelrtdae J — The 
question of success on is at the bottom % 
queslion of fact, though the quest on wl ether 
a part cular «et of facts arromt to sucres 
s on with n the mean ng of S 26 (2) is a 
quest on of law It is not correct to sav 
tl at the High Court is rot v" tied to look 
besord the s-'CCif e f ad rgs of fart of t*-c 
0 ,-iri«so-er To so hoU wo id te a 
\tTa rarrow laterprrtation of t^e powe-s of 
t**c Hi“h Court L-der S (A (4) of t^e In 
come tax Art Tbe H p*i Co* rt on Fe 
o *>ef band is r-t Jed to locV i! t’-e dor- 
nf~*s a.-d r'ocee^ -gs a—exed to the fa’e 
r*f-t of I'c case br t^x locc— e tax O— 
nssrtwr 41C3\V 132=1 L R (1937) 

2 Cal 7. 
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NOTES 

can be held to be an a<;ses';ee withm the 
meanine of S 3 clearly a onestion of 
law ^vhich it would be proner for the Com 
missioner to refer for the deci«inn of the 
Hich Court 1915 L 100 The Hieh 
Court sits to hear the reference bv the 
Income tax Commissioner and anv device 
such as hi a petition under S 66 f3) to 
ask the the Income tax authorities to state 
a case on the question which thev refused 
to refer should be denrecated The refe 
rence cannot be extended hi an aunhcat on 
under S 66 f31 58 C 990=1911 C 727 

fF B ) Where the matter tn issue has 

already been decided m connection with a 
prcMOUS year’s assessment the assessee can 
not re agitate the matter hefnve the income 
fax aiithoriti»s nr moye the Hivh Totirt for 
a reference when the assessment for a «iih 
senitent year is in Question 119 T C 295= 
1912 N 68 When on a loan advanced a 
suit IS hrouffht and a decree is obtained for 
an amount smaller than the amount r'a med 
under the loan the nart of the loan disoPow 
cd bv the decree heromes a ‘had d'ht' at 
onre at the date of the decree or the ‘had 
debt’ is to b“ aseertained as a vlole at the 
time when the decree is evenmaFv real sed 
and the lender’s nosition aw the loan finally 
det«Trnined ts one of law 148 I C 228= 
1914 T 67 f21 Tn every rase when the 
ciuest nn is whether a narti-ular sum is 
“nrofits" or 'canital the oueston is a ones 
tion of fart to he determined imon the 
material before the income tax authorities 
If therefore an assessee’s foreien husmess 
remits morev to him in a country m wh rh 
bis profits from his business in that country 
are assessed to income tax the one«tion 
whether the remittance is a rem ttanre from 
out of the nrofits of the foreien, bus ness or 
out of canital is a question of fact In sneb 
circumstances the only question of Hw th‘»f 
can arise is whether there was mater al 
lefore the income tax authont es upon 
which they could find that a particular st m 
%vas nrofits or income earned bv the assessee 
and remitted d innc the sear of assessmetit 
11 R 197=1913 R 217 5’er nUn 16 
Luck 805=198 I C 192 The oueshon 
schether certain ca«li deposits on sarimis 
dates entered in the khata of the assessee 
IS income or profits assessable to tax or is 
capital IS not a question of law but one of 
fact and therefore cannot be considered m 
an application under S 66 (31 1941 O 

W X 757=1941 1 T R 2«6=1911 Oudli 
445 5'cc also 1941 I T R 273 WTiere it 
appeared that the Commissioner was wronR 
in refnslnj; to stale a case and refer a qufs 
tion of lasv on the reqi est of the a<«essee 
flfU that the Commissioner slotild be 
directed to pas the assessee’s costs of the 
apnlication to the Ilirfi Court iIiourIi the 
reference miRht ultimateh tum out aininst 
the assessee 8 R 209=1910 R 78 (S B ) 
A decision to the eflect that a mandamus 
should not he issued on an apphcajion under 


S 66 (3) is a final judgment "Where m a 
rase in avbich the subiect matter involved 
Rs 10000 or more m value the High Court 
refuses to issue a mandamus under S 66 
f1) the applicant can appeal to the Tudinal 
Committee as of right 12 L 166=1931 
L 138 fF B ) An order of the Hieh 
Court dismissing an application under S 
66 (3) and refusing to require the Commis 
sioner to state a case and refer it is not a 
judgment "on a reference” under S 66 A 
(21 so as to allow a right of appeal to H'S 
Majesty in Council 1914 A L J 876=1934 
A 974 The High Court cannot enquire 
into a find ng of fact arrived at hy the In 
come tax Officer 1933 L 827 
OrnrR Illustrative Cases — Ordinarily it 
is a question of fact to he determined hy 
the Income tax Officer tvhethef a pnrUathr 
debt ts reroverahle or not But the nues 
tion, whether a sum of money which is 
shown tn the assessec’s accounts as asses 
sable income from interest hut proved ir- 
recoverable should not be deducted from 
the total income in the assessment as a loss 
of profit and not a loss of capital is a nues 
tion of law 1914 L 9411 also 39 P 

L R 616=1917 Lab 814 167 I C 178 
1917 Lah 338=18 Lah 306 The question 
nl ether an assessment under S 21 (4) w 
tahd or not ij not an order of the Assistant 
Commissioner passed under S 31 and con 
sequenllv such a question cannot he made 
the ground for an order bv the High Court 
under *> 66 (3) requiring the Comm ssio 
ncr to state a case 1934 A L J 274=1934 
A 559 Where assessment is made on the 
assessee under S 23 (4) then the provisions 
of S 66 (2) and f3I would not apply to it 
1940 I T R 489=1940 O W X 514=1940 
Oudh 362 Set also 1940 I T R 243 see 
also 1941 OWN 757 1938 All 367 (Com 
notation of profits at a high rate! 1938 
Rang L R 130=1938 Rang 154 (decision 
of Income tax Officer under S 25 A) 

I L R (1918) Lah 426=40 P L R 228= 
1938 Lah 530 (question whether an advance 
made by a partner is a loan or increase of 
capital) 1940 A L J 8SS (decision as to 
place of assessment) , 1940 I T R 635 

(Question of sufficiency of evidence to sop 
port finding see also 1941 Oudh 279) 1941 
I T R 330 (Question whether application 
of S 13 of the Act is proper or not) , 1941 
I T R 616 (Finding that a person is e\ot ^ 
partner in a firm is one of fact) , 1940 I s 
R 179 (Question whether a person is car- 
Omg on business and whether he is tighuy 
assessed at a particular figure) 1940 r« 
W N 702 (Question whether Calami ot 
K<»iiir<r«a if income as rent or capital)* 
1940 I T R 378 (Question whether rent 
derived hy Zamindar from Patnidar unde 
lease of land is agricultural income or u®*' 
1910 T T R 437 (Rejection of application 
for revision on the ground that it wa 
belated). 1939 Smd 293 (IVhether <»" 
facts found a society )$ a dividing socie^ 
under R 31 See also 1939 Slfld 363. 173^ 
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{b) in relation to the province of Ajmer-Menvara, the High Court of Judi- 
cature at Allahabad ; and 

(c) in relation to the province of Coorg, the High Court of Judicature at 
Madras.] 

*[66A (i) ^Vhen any case has been referred to the High Court under section 

66, it shall be heard by a Bench of not less than tVNO 
Rcfcrcncw to be heard by Judges of the High Court, and in respect of such case 
m '**5 Pfovisiom of settion 98 of the Code of Civil Pro- 

10 Pnvy CouncjJ. ccdure, 1908, shall, so far as may be, apply notivjth- 

standing anything contained in the Latters Patent of 
any High Court established by Letters Patent or in any other law for the tune being 
in force : 

*[Provided that where In any reference heard by the Bench of the Court 
of the Judicial Commissioner of the NorthAVest Frontier Province, a dificrcncc of 
opinion anscs between the Judicial Commissioner and the Judge of the said Court, 
the opinion of the Judicial Commissioner shall prevail ] 

(2) An appeal shall lie to His Majesty m Council from any judgment of 
the High Court delivered on a reference made under section 66 in any case which 
the High Court certifies to be a fit one for appeal to His Majesty in Council. 

(3) The provisions of the Code of Civil Procedure, iqo 8 , relating to appeals 
to His Majesty m Council shall, so far as may be, apply in the case of appeals under 
this section in like manner as they apply in the case of appeals from decrees of a 
High Court : 

Provided (hat nothing in (his sub-scciion shall be deemed to a/Tcct (he 
provisions of sub-section (5) or sub-section (7) of section 66 : 

Provided further that the High Court may, on petition made for the exe- 
cution of the order of His Majesty m Council m respect of any costs awarded thereby, 
transmit the order for execution to any Court subordinate to the High Court. 

(4) Where the judgment of the High Court is varied or reversed in appeal 
under this section, effect shall be given to the order of His Majesty in Council in 
the manner provided in sub-Jections (5) and (7) of section 66 in the case of a judg- 
ment of the High Court. 

(5) Nothing in this section shall be deemed — 

(a) to bar the full and unqualified exercise of His Majesty’s pleasure in 
rccciv'ing or rejecting appeals to His Majcsij in Council, or otherwise howsoever, or 


LEG REF 

• Inwifd b) S Bcf Act XNIV 

* Added by S 83 of Act VII of 1939 

NOTES 

and subsequent to the application of the 
assessee to state a cau»c and tnake a refe- 
rence to (he High Court It is enarcK m 
the discretion of the Taxing master to decide 
if a case is of sufficient importance to justif> 
the Commissioner in getting the reference 
settled bj the Government «olicitor and the 
Advocate-General 39 Bom L K 1209 
Tlie fee of Rs 100 paid along with a refe- 
rence under S 16 (2) forms part of the 
costs o! and incidental to the reference and 
mav be allowed to the as«e$sre m a proper 
cave. 11 R. 6fr alia 1933 A L J. 

942=1933 A. S53 and cases under headrg 
“costs'* supra. 

See*. 66 and 66-A: Rmatvez vxpi*— 
J^^rME^T sot ArrtvLro acu’««t — I ivtsunf 
or —Upon a reference of question of law 
made bv the Comnissioner cf Ince—e tax 
under S. 66 cf ibc Act. the jvdgracrl 


delivered by the High Court, if not appeal- 
ed against is binding between the parties 
(, < . the Income-Ux authorities on the one 
hand and the assessee on the other) and such 
judgment, whether right or wrong, must 
covem the relations of the parties in the 
particular case 61 I.A. 1=36 Alt. 1=66 
MLJ 127 (P.C.). 

Kmtw — The High Court, when acting 
under the powers conferred by S. 66 is 
exercising a special jurisdiction, and those 
proceedings are not subject to the provision 
of the C P. Code. The tnb,:na] deter- 
mifing the ques'iCF-s referred to under S 66 
does not operate as a Gv-d Co-.rt so as to 
attract the C P- Code and t*'ereferc an ip- 
plicatio-i for revnew of jodir"f“! passed in 
aa Inctn-e tax r-^t'er under S. <6 is m. 
fO'-pete~l and no revi-w I>es 19-0 I.T. 
R 412 

Sec. 6S-A-— The in'ent-ea ef tie kfii'a- 
true o ailing S. <6-.^ was to enai'e an api. 

to His Majesty a Cosori] a caves m 
which the H xh Cov.rt esAd crmf/ that Ck< 
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(5) The High Court upon the hearing of any such case shall decide the 
questions of law raised thereby and shall deliver its judgment thereon containing 
the grounds on which such decision is founded and shall send a copy of such judg- 
ment under the seal of the Court and the signature of the Registrar to the Appellate 
Tribunal which shall pass such orders as are necessary to dispose of the case con- 
formably to such judgment ] 

(6) Where a reference is made to the High Court * *J the costs 

shall be in the discretion of the Court. 


(7) Notivithstanding that a reference has been made under this section to 
the High Court, income-tax shall be payable in accordance with the assessment 
made in the case : 

Provided that, if the amount of an assessment is reduced as a result of such 
reference, the amount overpaid 'thall be refunded with such interest as the Com- 
missioner may allow ^[unless the High Court, on intimation given by the Com- 
missioner within thirty days of the receipt of the result of such reference that he 
intends to ask for leave to appeal to His Majesty in Council, makes an order authoris- 
ing the Commissioner to postpone payment of such refund until the disposal of the 
appeal to Hjs Majesty in Council]. 


[ ( 7 -^) Section 5 of the Indian Limitation Act, 1908, shall apply to an 
application to the High Court by an assessee ^funder sub-section ( 2 ) or sub-section 
( 3 )]-] 

*[ (8) For the purposes of this section “ the High Court ” means- 
(a) in relation to <[* * ^ . . . - . . 

of Judicature at Lahore ; 


iijc nigii uoun means— 

*] British Baluchistan the High Court 


LEG REF 

TTic words “ on the application of an assessee” 
omitted byS ga ofActVII of 1039 

* Added by S 83 of Act VII of 1939 

* Sub-section inserted by S 28 of Act XVIII 
of 1933 

* Substituted for ” under sub-s (3) or $ut>-S 
(3-4) ” by S 92 of Act VII of 1939 

* Added by S 7 of Act XXIV of 1926 

•The words “the North West Frontier Provirc- 
and” omitted by S 82 of Act VII of 1039 
NOTES 

Sec 66 (5) — It IS the duty of the In- 
come-tax Department to take up the ques- 
tion of re assessment after a reference by 
the Commissioner of Income tax has been 
answered by the High Court and to see m 
the presence of the assessee whether m the 
light of the judgment of the High Court, 
any of the figures arrived at are liable to 
alteration or not It is not enough to say 
the material alteration in the figure of asse's- 
ment is not expected and therefore re-a'sess- 
ment is not necessary 1932 A L J. 174= 
1932 A 317 If tlic C3.«c stated b> the Com- 
missioner of Income tax contains merely 
conclusion on pure questions of fact, then 
It 1$ not open to the High Court to go behind 
the statement of facts But if what the 
Commissioner states he has found on facts 
IS actually a series of conclusions founded 
partly on pure facts and partly on inferences 
drawn from those facts, the High Court has 
power and ought to deal with the whole 
case and to $-c whether the evidence justifi- 
ed what the Commissioner held It is not 
as if the only course open to the High Court 
M lo either express an opinion upon the 
findings of the Commissioner or to say tliat 


It IS impossible to do so because the findings 
are not war-anted by the evidence on which 
they are based It is competent to the High 
Court to look at the real situation and to 
give a decision founded upon what appears 
to the High Court to be the real position 

62 C 87=39 C W N 70 If an officer 

vested with the discretion to do or not to 
do a particular thing does not misdirect him- 
self m law, or in other words, does not exer- 
cise his discretion aibitranlj, the High Court 
will not be justified m interfering wth it. 
18 Lah 325=1937 Lah 830 Sub-S 
(5), S 66 enacts that the High Court 
upon the hearing of any such case 
shall decide the question of law raised 
thereby and the Court is not bound 
by the applicant’s point of law or the 
Commissioner’s But the question of law 
must arise out of the appellate order. 28 
SLR 174=149 I C. 1204=1934 S 46. 18 
Lah 706=1938 Lah 44 (Interference with 
question of fact) It is for the Commis- 
sioner and not for the High Court to State 
formally the questions which arise, and the 
duly of the High Court is only to decide me 
questions so raised 60 I A 146=12 I 
318=64 M.L I 612 (P C ). Se^ aho 40 
P L R 308=1938 Lah 545 „ , 

Secs 66 (5), 49-A and 33 (2) — -H'S'' 
Court declaring assessment illegal — Power 
of Commissioner to order further enquiry 
Fresh assessment and demand of security 
for refund of tax previously 

63 I A 408=1936 P.C, 269= 60 B. 900 

(6)— Urdtr S 46 (6) Ih. Hiej! 
Court has power lo deal with costs 
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(5) m rcHtion to the province of Ajmcr-Merwara, the High Court of Judi- 
cature at Allahabad , and 

(f) in relation to the province of Coorg, the High Court of Judicature at 
Madras ] 

*[66A (i) When any case has been referred to the High Court under section 

66, It shall be heard by a Bench of not less than tvo 
Rcfercnto to be heard by Judges of the High Court, and in respect of such case 
SSVL'lfeS’r cL”" pro™ or,«n.on 98 of ,he Codo of C^d Pro. 
to Pn\7 Council ccdure, igo8, shall, so far as may be, apply notwith- 

standing anything aintaincd in the Latters Patent of 
any High Court established by Letters Patent or in any other law for the tunc being 
in force 


*[Provided that where in any reference beard by the Bench of the Court 
of the Judicial Commissioner of the North-West Frontier Province, a difTcrcncc of 
opinion arises between the Judicial Commissioner and the Judge of the said Court, 
the opinion of the Judicial Commissioner shall prevail } 

(2) An appeal shall he to His Majesty m Council from any judgment of 
the High Court delivered on a reference made under section 66 in any case which 
the High Court certifies to be a fit one for appeal to His Majesty in Council 

(3) The provisions of the Code of Civil Procedure, iqo8, relating to appeals 
to His Majesty in Council shall, so far as may be, apply in the case of appeals under 
this section in like manner as they apply m the case of appeals from decrees of a 
High Court 

Provided that nothing in this sub section shall be deemed to aiTcct the 
provisions of sub section (5) or sub section (7) of section 66 

Provided further that the High Court may, on petition made for the exe- 
cution of the order of His Majesty in Counal in respect of any costs awarded thereby, 
transmit the order for execution to any Court suuordmate to the High Court 

(4) Where the judgment of the High Court is varied or reversed in appeal 
under this section, effect shall be given to the order of His Majesty m Counol m 
the manner provided in sub sections (5) and (7) of section 66 in the case of a judg- 
ment of the High Court 


(5) Nothing in this section shall be deemed — 

(a) to bar the full and unqualified exercise of His Majesty s pleasure in 
receiving or rejecting appeals to His Maiesty in Council, or otherwise howsoever, or 


LEG REF 

* Inserted b> S 8 of \ct WIN of iqaG 

* Added by S 83 of Act N II of i <)39 

NOTES 

and subsequent to the apphcation of the 
a«se$see to state a cau«e and make a refe 
rence to the High Court It is entirely m 
the discretion of the Taxing master to decide 
if a case is o{ sufTcicnt importance to su«ttf) 
the Commissioner in getting the reference 
settled bj the Go>cmment «ol citor and the 
Adi’ocate General d9 I3om L K I2W 
The fee of Rs 100 along with a refe 
rence under S 16 (2) forms part of the 
costs of and incidental to the reference and 
mav be allowed to the as'essee in a proper 
ca«e 11 K • 1 '^ -ire a/tj IPJJ \ L J 
^2=1953 A and cases under leadrg 
•‘costs'* supra 

Sec*. 66 and 66 -A Rmxrvci i-rr*— 
jLPCMtXT ^OT ArPt-VUO SCVItST — I I'fWJn 
Of —Upon a reference of questioa of I»w 
made bv the Cot— n ss oner of Inco— c tax 
under S 66 of the Art. the judg'nert 
COM — JS4 


delnered by the High Court, if not appeal 
ed against is b nd ng between the parties 
(» e the Income tax authorities on the one 
hand and the assessee on the other) and such 
jadgment whether right or wrong must 
cosem the relations of ihe parties tn the 
part cular case 61 I A 1=:56 All 
\! L J 127 (P C ) 

Kcsicvs — The High Court when actJig 
under Ue powers conferred by S is 
exercisng a -pecial jurisd ction, and t*“ose 
procerfn~s are not •ilb;ert lo the prorisjors 
of the C P Code The tribunal deter 
mining the ques* cr$ referred to urder ^ £/j 
does not o-erate as a Gsil Co- rt *0 as to 
attract tie C P Code and Lherefore an an- 
pi cat on for renew of ttidg-c-I paised « 
an Inco— e tax rnai er un-'er S iA is ir 
ro~retc”l a.—* no micnr Ixs 190 I T 
K 412 

Sec 66.A —The t-*e=-ca cf tie Wi'U 
true »n adding S fA- A was to e-ai^ a .1 a-i. 
peal to His ifaiest) o Cosvil e cases ts 
the H ib Coiut coaH cn,'jr ijj tig 
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(4) to interfere mth any rules made by the Judicial Committee of the Pnvy 
t^uncil, and for the time beini; in force, for the presentation of appeals to Hu 
Majesty in Council, or their conduct before the said Judiaal Committee ] 

67 No suit shall be brought in any Civil Court to set aside or modify any 


NOTES 

question of law involved iivas one of great 
•private or public importance 8 L 269=1927 
L 118 See also 9 L 284=541 A 421=53 M 
L J 819 (PC) If the law permits the Com 
misstoner of mcome tax to have the judg 
ment of this Court examined by their Lo-d 
ships of the Pnvy Council there is ^o reason 
Avhy his request for leave to appeal to the 
Pnvy Council might come to a d fferent 
conclusion 1933 S 344 The fact that the 
deasion ought to be appealed against might 
affect the action or the position of other com 
Ipames who sought to evade payment of in 
come tax by adoptmg the method that was 
adopted by the assessee in the cise is not 
suffiawt for the granting of the certificate 
8 L ^1927 L 181 The Act m providi-g 
that the Commissioner m proper cases shou d 
make references to the Civil Court merely 
provides a convenient procedure for obtain 
mg the decision of the Court with regard to 
the matter in dispute and so when the matter 
comes before the Civil Court, the Coromis 
«>«ier is a party 119 I C 689=1929 N 
"5 A decision that an assessee succeeded to 
the old business does not involve a question 
01 ‘“Wrtanee within the meaning of S 109 
(f) C P Code which alone can justify a 
certificate allowing leave to appeal 123 I 
C 530 (2)=1930L 109 There is no review 
of a judgment m an income tax case under 
S 66-A 1930 A 211(1) The words “to 

be a fit one for appeal to His Mtjesty m 
Council” coupled with the words 'so far as 
may he’ m para 3, S 66 A, exclude from 
nny right of appeal cases which fall within 
the requirements of S 110 of the Code and 
are operative to confine that right to cases 
which are certified to be otherwise fit for 
appeal to His Majesty m Council 1929 S 
336 On a reference by the Commiss oner 
under S 66 (2), Income tax Act, all the 
questions referred to were answered m favour 
of tne assessee by the High Court and the 
Commissioner was not allowed to sujport 
the assessment on other provi<ions of the 
Act which he had not taken before //rWr 
that it was not a fit case for appeal to tl e 
Pnvy Council and that leave should not be 
granted 146 I C 942=1933 L 673 In 
granting leave to appc-vl to His Majesty in 
Council on the application of the Income tax 
authorities the High Court has no power to 
impose a pondition to the effect that the 
Incme tax authorities should pay the costs 
of the assessee respondent The powers 
of the High Court arc confined in 
this jcspect to those conferred by S 
66-A of the Income tax Act and the 
t’f^ivions of the Civil Procedure Code 
have been made applicable to 
•ncli appeal, Though the Privy Council 


have, on orrasinns stipulated in granting 
special leave that the appellant shall bear the 
costs, the High Court has no «uch powers 
174 T C 491=1938 Ifad 352 (F B ) The 
question as to the effect of the second pro 
viso to S 4 (1) of the Income tax Act is a 
substantive question of law, and is a fit one 
for appeal to His Majesty m Counal 174 
1 C 491=1938 M 352=47 L W 350 In 
an application for leave to appeal to His 
Majesty m Council in respect of an as«es3 
ment to income tax involving only Rs 350(V 
leave ought not to be refused merely because 
the assessment m question is less than the 
required amount of Rs 10000 Where the 
assessee carries on a large busmess and the 
question is likely to arise every year whdehe 
remains m the business the amount m the 
end would be very considerable a certificate 
of leave to appeal should therefore be granH 
in such a case 47 L W 350=1938 Mad 
352 (F B ) See also 1931 Lah 138 1934 
All 974 50 L W 590=1 L R (1939) 

Mad 770=1939 Mad 903=(1939) 2 M L J 
667 F B ) The right of appeal to His Maies 
ty m Council from a judgment of the High 
Court delivered on a reference made under 
S 66 IS confined only by sub S (2) and not 
by sub-S (3) of S 66-A of the Act an 1 is 
therefore confined to only such cases as are 
certified to be fit by the High Court Sub 
S (3) obviously deals with the procedure to 
be applied to aupeals where such an apped 
lies under sub S (2) 1935 A L J vlSr: 

1935 A 464 An order passed by the High 
Court declining to call upon the Com 
m ssioner to state a case and refer 
It to the High Court is not a judg 
ment on a reference within the mean 
ing of S 66 A (2) so as to allow a right 
of appeal to His Majesty m Council 151 I 
C 604=1934 A L J 876=1934 A 974 The 
rules m Chapter XXXIII of the Rules 
and Orders of the Calcutta High Court 
so fas as they have the effect of altering 
the provisions of O 45 C P Code, have 
been made under S 129 C P Code and appV 
only to matters arising within the onenal 
civil jurisdiction of that Court, and therefore 
nave no application to petitions for ’eavc to 
appeal to the Privy Council m jncome U* 
matters In S 66-A of the Income tax Acb 
specific provision has been made and the j ro 
**ouTe therein laid down must be followed 
39 C\vn 1140=62 C 671 

67 — S 67 IS not fikro mw by virtue 
of S 32 of Government of India Act, becvu‘c 
a suit for recovery of the tax paid would rot 
have lain against the East India Company 
prior to 1R58 5 R 823 See also 27 Bom 

L R 1507 WTicn a statute confers cxclii 
*ive power over a subject matter on an autbo- 
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Bar or.u,i! m Cml Court ^'ssKsnicnt made under ft.! Act, and no prosecution, 
suit or other proceeding shall lie against any ^[officer of 
the Crown] for anything in good faith done or intended to be done under this Act 

*[ 67 A In computing the period of limitation presenbed for an appeal under, 
^ p j r Act or for an application under section 66 , the 

penods of which the order complained of was made, and 

the time requisite for obtaining a copy of such order, 

shall be excluded ] 

’[ 67 B If on the rsj day of April in any year provision has not yet been made 
. , _ . . by an Act of the Indian Legislature for the charging 

Ir^Istlvc p”™',™' forlhsS >"“me-tax for ftat year, this Act shall ncvcrftcic! 
ofmeometax have effect until such provision is so made as if the 

provision in force in the preceding year or the provision 
proposed m the Bill then before the Legislature, whichever is more favourable to the 
assessce, were actually in force] 

68 [Jltfieals] Repealed by the Repealing Act, 1927 (XII of 1927 ) 


LEG REF 

* Substituted for ‘Go\cmmcm Officer” by 
A 0 , 1 Q 37 

* Insentd by S la of Act XXIT of 1930 

* Inserted by S 7 of Act XU of 19.10 

NOTES 

ntyi the Civil Court cannot interfere but it 
will interfere if the authority purports to 
exercise those powers on what is not the sub 
ject matter 62 I C 394 Where an as 
sessee contends that he is not Inble to be 
assessed to income tax on the ground that he 
IS not resident tn British India, the Income 
tax Officer, as the nsses^ing authority, ha» 
power to determine the question of tbe as 
sessee’s residence in British India and the 
consequent receipt of assets under S 4 of 
the Income tax Act A suit by the as'cssce 
•for a declaration that he i« not liibic to be 
assessed to income tax and to recover the 
tax paid b) him is not mainlainaWe in a 
CimI Court Such a «uit is barred by S 67 
of the Act Subject to the controlling effect 
of the words * made un Icr this Act in S 67 
the exclusion of the ji nsdicfion of th- Cml 
Court i< almost absolute and the appropriate 
remedies of an a*'es 5 ee bv wav of appeal 
and reference 1 ave been provaded in the Act 
itself Stodart J — A «t tutors tribunal or 
authority which has to arnve at a dca«ion 
as to the existence or non-exi«tcnce of err 
tarn facts before proceeding to take further 
action under the statute, 1 $ acting within the 
jurisdiction in making that deci« on ••rd 
IS immune from civil proceedings to qua'h 
that dcci«ion except «uch as are rresgriV-d 
^ the statute The ib»«vce of anv other 
remedv is ret to be taken mio cm«ider 3 iion 
in deciding the question whether the dension 
of a statutorv tnbural is or is rot fnal I 
L R (1917) 2n=19t5 M ‘V N ipvi 

•=44 I \\ J?f¥t=19V \t 241 1 «ve-e«l 

irr valid-tT cf the asve<«--r"‘ order— If 
mairtatnaWe— lt-n*d ction of Cival Co~»t 1* 
SLR 6fel92S S IV) The Inno-e-tax 


Act creates a special junsdiction and pro 
vndes a special remedy against order of as- 
sessment Where the Collector profcs»*s to 
tax income only and has not levied an assess 
ment on any of the classes of income except- 
ed under the Act, he exercises only a juris 
diction under the Act and a suit will not lie 
m a Civil Court challenging his order, even 
if (here are errors in calculation 78 I C 
940=1925 S 130 Gvil Court has no juris- 
diction where mceme only is taxed 18 S 
L R 68=1925 S 130 Refusal to malce a 
Return of income on alleged error or descrip- 
tion— Assessment by Income tax Officer- 
Suit for refund of tax paid not maintamtSle, 
see 5 R 825 A suit by an executor of a 
deceased for a decliration that he is not lia 
bte to pay income fix is barred 42 C I5I 
=26 I C 893=19 CUN IJ-* In assess 
mz income lax the Collector has to deter- 
mine what IS the income and what is the 
outgoing which ought to he Icgitimitely 
deducted A mi«talcc bv the Collector in his 
decision cannot be rectified bv Gvil Court in 
a «uit brought before it for the parpo«e 63 
I C 394 Act does not prohibit a suit for 
declarat on that an assessment is tUra tirtt 
ZJ Bom L R 1V)7 5ee cUo 5 R 825 A 
suit in which the relief clamed ii merely a 
declaration that the rtgi«tration of invtrti- 
ment of partner«hip was w/fra wei ard void 
IS not a -u t to modif> an assessment r-ade 
under (he Act ^uch a su t is not larred by 
«; 67 HR i'0=:1933 R 229 There is 
no rrwii''”’ made n the Act for a''*>ea3s 
acainvt a refusal to grant a refund tmd-r 
S 45 ^ where a •tut for reftmd of in 

eome-tax does not ra se anv ene<*»cn nf as 
«e«-mer* it is rot brred bv ^ C.7 !M I 
C <: 49 See c.s» 1«6 I C 22t 

— 1 «M 1 1 T R 6?3 Aa a— i-aiy-s to hare 
a fr-i reg-v ered c-‘*ef R 3 ef t'-e Ir^o- 
lree»*~e-*aT 4ct. 192. m-st be ma'*e er or 
beSere t^'e da’e w*-e 3 1 te— 11 d e cse^rr 
•S 22 f2) ef t^e Art 27 F-a- L R 223 
=16 I C fH=193 B 2^7 (?) 
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(4) to interfere with any rules made by the Judicial Committee of the Pnvy 
^uncil, and for the time bein^ in force, for the presentation of appeals to Hu 
Majesty in Council, or their conduct before the said Judicial Committee ] 

^7 No suit shall be brought in any Civil Court to set aside or modify any 


NOTES 

Question of law involved was one of great 
private or public importance 8 L 269^1927 
L 118 See also 9 L 284=54 I A 421=53 M 
LJ 819 (PC) If the law permits the Com 
missioner of mcome tax to have the lu^ 
ment of this Court examined by their Lord 
ships of the Privy Council, there is ho reason 
Vhy his request for leave to appeal to the 
Privy Council might come to a different 
inclusion 1933 S 344 The fact that the 
deasion ought to be appealed against might 
affect the action or the position of other com 
Janies who sought to evade payment of in 
come tax by adopting the method that was 
adopted by the assessee in the case is not 
o T granting of the ccrlifiaiie 

au^a L 181 The Act m providing 

that the Commissioner in proper cases shou*d 
make references to the Ovil Court merely 
provides a convenient procedure for obtain 
mg the decision of the Court with regard to 
the matter in dispute and so when the matter 
comes before the Civil Court, the Commis 
*»onef 19 a party 119 I C 689=1929 N 
»5 A decision that an assessee succeeded to 
the old business does not involve a quest on 
of im^rUnce withm the meaning of S 109 
(c) C P Code which alone can justify a 
leave to appeal 123 I 
C/ 530 ^2)=1930 L 109 There ts no review 
of a judgment m an mcome tax case under 
S 66 A 1930 A 2ll (1) The words to 
be a fit one for appeal to His Mtjesty m 
Council” coupled with the words 'so far as 
may be’ m para 3 S ^ A exclude from 
nny right of appeal cases which fall with n 
the requirements of S 110 of the Code and 
are operative to confine that right to cases 
which are certified to be otherwise fit for 
appeal to His Majesty in Council 1529 S 
336 On a reference by the Commiss oner 
under S 66 (2) Income tax Act all the 
questions referred to were answered in favour 
of tne assessee by the High Court and the 
Wmmissioner was not allowed to su| port 
the assessment on other provisions of the 
Act which he had not taken before Held 
that It was not a fit case for appeal fo tl e 
Privy Council and that leave should not be 
granted 146 I C 942=1933 L 673 In 
granting leave to appeal to His Majesty m 
Council on the application of the Income tax 
authorities the High Court has no power to 
impose a condition to the effect that the 
Incme tax authorities should pay the costs 
of the assessee respondent The powers 
of the High Court are confined in 
this respect to those conferred by S 
66 A of the Income tax Act and tie 
f'^'vions of the Civil Proced ire Code 
7oek.,.’’T*' applicable to 

»wh app^j, Though the Pnvy Counat 


have on occasions stipulated in grantmg 
special leave that the appellant shall bear the 
costs, the High Court has no «uch powers 
174 I C 491=1938 Mad 352 (F B ) The 
quest on as to the effect of the second pro 
viso to S 4 (1) of the Income tax Act is a 
substantive question of Hw, and is a fit one 
for appeal to His Majesty in Council 174 
I C 491=1938 M 352=47 L W 350 In 
an application for leave to appeal to Hi 
Majesty m Council in respect of an assess 
ment to income tax mv olving only Rs 3 500, 
J^ve ought not to be refused merely because 
the assessment m question is less than the 
required amount of Rs 10 000 Where the 
assessee carries on a large business and the 
question is likely to arise every year whilehe 
remains m the business the amount in the 
end would be very considerable a certifiate 
of leave to appeal should therefore be grant'd 
in such a case 47 L W 350=1938 Mad 
352 (F B ) See also 1931 Lah 138 1934 
All 974 50 L W 590=1 L R (1939) 

Mad 770=1939 Mad 903=(1939> 2 M L J 
667 F B ) The right of appeal to His Mates 
ty in Council from a judgment of the High 
Court delivered on a reference made under 
S 66 IS confined orly by sub S (2) and not 
hy sub S (3) of S 66 A of the Act an 1 is 
therefore confined to only such cases as ar* 
«rtified to be fit by the High Court Suh 
S (3) obviously deals with the procedure to 
be applied to appeals where such an apjeil 
lies under sub S (2) 1935 A L I 513= 

1935 A 464 An order passed by the High 
Court declining to call upon the Com 
missioner to state a case and refer 
it to the High Court is not a judg 
ment on a reference within the mean 
ing of S 66 A (2) so as to allow a right 
of appeal to His Majesty in Council 151 I 
C 604=1934 A L J 876=1934 A 974 The 
rules in Chapter XXXIII of the Rules 
and Orders of the Calcutta High Cot rt 
so fas as they have the effect of altenng 
♦he provisions of O 45 C P Code, have 
been made under S 129 C P Code and apply 
only to matters arising within the ongnal 
civil jurisdiction of that Court, and therefore 
have no applicution to petitions for leave to 
appeal to the Privy Council in income 
matters In S 66 A Of the Income tax Act, 
speafic provision has been made and the j to 
wdure therein laid down must be followed 
39 C W N 1140=62 C 671 

Sec 67 — S 67 is not ultra vtres by virtue 
of S 32 of Government of Ind v Act becvu*e 
a suit for recovery of the tax paid would rot 
have la n vgainst the East India Company 
pnortolPSS 5 R 825 See also 27 Bom 
L R 1507 men a statute confers cxclii 
*ive power Over a subject matter on an autbo- 
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?(^cv7 


Bir cfrwS »a CS'il 


suh Ml he ?h\\\ 

the Cro\vn] fo' amnhinj: m goc<l fMth di't'e to 1^ xwsle r thh Act 


*[ 67 \ In computuw: the peritHl oflmutMton ivre<cul'e<\ ap)'e^\ 

« « f > t wn^ler stctlow fR \\\f> 

i.iS^ . tj%y on wlwh the enter eom|\iMnw\ ami 

shall be excluded ] 


the thne <eqw<\te R^r ohtaiui»v{l a copy ot e\cit owlfT, 


’[ 67 B Ifontlic ts^thv of April in nm w'tr pn>\Uh'n haik not vet been tuadr 

Aettoha^ rfr«l t^nd.n.. 


p«,Ni«on onneoTOc^tax fur thM war, thU Act 'hMl jve\e\tMfs» 

ofmeometax ha\T elTect uiiul MtrU pwvhluu {t «o made av If the 

pm\ iMon III force hi the preccilhm >ear or the prov Won 
proposed in tlic Bill then before the Ixijidatme, whichever U more fa\'Ut\rahle to the 
asscssee, were actinllj in force 1 


€8 [Rf/ifafs ] 6v i/if Jxf/vaftn^ Art, \c\Qy (>f' 


LEG BEE 

* Substituted for “ CoNfmcrirnt OfTifcr** t»y 
A O , ina? 

* Inseritd by S la of Act Wll < f kjw' 

* Inserted b) S 7 of Act Nil of lop 

NOTES 

rity, the Civil Court cannot interfere hut it 
wiK interfere if the authority fiirporta to 
exercise those powers on what is not the anh 
;ect matter e2 I C Where an as 

sessee contends that he 11 not little to le 
assessed to income tax on the Rfotind that le 
IS not resident in British Indix the Income, 
tax Officer, as the issessioR authority, las 
power to determine the (tuestion of tlie as. 
scssee's residence in Bntisti In ha ami the 
consequent receipt of assets under S 4 r f 
the Income lax Act A suit ly tl^ n»»eisrf 
for a declaration that he Is not hillc to Iw 
assessed to income tax and n, frrovrr t?»r 
tax paid h> him is n 1 mainlamaltr in i 
Civil Court Such a suit is lirrrl ly S (7 
of the Act Sul jeet to the cnniri Ihnif 
of the words 'ma fe i/n frr this Art in *» f7. 
the exclusion of the juris tirii i «rf i!,- f ivij 
Court IS almost ahvfliitr, anl thr tjr'frlifr 
Tcm'dies of an aisrtirr by waa if aff^al 
and referrnce lave Ven prosil'l In iN A»i 
jlself StoJart- } St Hilary Ir f,<inat »f 
authority which has to arriir at a d^^fni ly 
as to the rxmmce rr ron-exitirnrr < f f.f. 
tan facts before procredirp f |»Ve fcnl^r 
action uM'r thr iiaiutr, is wilm ll» 

jcns''iction in naVtre flat d.r,, n rrA 

i« I— Tcne frorn civil m n »i|, 

that dmiwn fsrrtl tu h at Sre 
ly the fiaf^e Th^ a*/s^Tvr rf rfS.f 

rr— ir*' is to b^ t V— i !-"■ r— « 'S.-r* n 
13 d-Tf* -r th* »• »r tS » 

et 1 fls’s?* fT tr ’—“>1 Ji fr n r ^ fut t 

LP (I'J’f) y 2n-r«'' *' ** *. rrv 
-Till V A-T*-19««s 2tl » 

trr Ta^‘*'»T rf If 

r-a— aa •u'*'— I=~i«’''**'« rf r, • Cjr-t* |» 

SLP cas’t:: s ixj 


Act creates a 8|*efhl JutMlitl it anl pr«‘i 
vhirs A s|ec!at iriucih ai.ahi»t ofibr of aii 
srsMurni Wlifre tlic rilleiinr j rofrurs pi 
tva hiennie oith ain| I ai ni I trs |r 1 an a>si si 
tuenl « n urn of llir lUnes nf Inn ina rsi»il» 
e«l tmlrr the Art, he rsrribrs inlv a liltls* 
dliil n lintrr ll r Ail an t a •nil wilt iir( lie 
hi « < ill) (*i>utt fhsIlfMMlt'jf Ills I filer, fsnt 
If tlrre nir rlfofs In fal ulslfnti f f 
Olft-IO’^i? PO ( Ivll (\ Hfl l.ai till liifU, 
diction wlirrr Ineoitie nnlv Is tavrl IH 'I, 

I It f,H-"IW^ S no Itrfiival in in»U a 
Iteiurn nf Inenme i n allrjjr | rrmr r r drtrrlf i 
f|on— Atietifiiefif hv Ifiefime (at •> 

Suit fof rrfun I i>f iix | nt I n »t inalilUtni* te, 
iff $ It KJV A suit tr nil fsrtut r of a 
(bcrasrl for ii drrhrnll ii list I e Is |i I ha 

tie I , I ly i,ltOMie>|iti t, I trjril Ai f 1*| 

- 76 I < rM Vi ( W N In au»i» 

Intr iiKcMtte III* lie ( , lirri, r t as lo ibltfi 

■ Urir wIibI la lie | i> i r snt wlal la |t c 

<ni|<h|, wlhh 'itli I) If |r ,|lti Irir 
drinrir! A I laUVr Iv lie ( ,|lr.i f |m fb 
•Vrlal Cl rat m I If in Mf » 1 t y ( ),|| f • Ml In 

B all I f fC mf t fffc le If f r ff r J »|»J »» f * 

t (* J^l Aft d f I I f I rc 1 ll U a , H f f 

deetarati oi tl at an kiceiti ai | j, 

27 1 ml H Vri7 n/i, * p f" A 
« ll tn aalul lie f»1»( rfili »1 ), , <mI, . 
eWfaratl n lie* lie /rfl»r,»II », / > > I,, 
m»r t (f|acfi-eril)t waa «>rrc>c 1 1/yc •• 1 V' < f 
la r t a a I f c .>1 fjr »i •icito ♦ • f* 
Ic^rlleAef ’ >.> aa l|a«./lt>c<<1tr 
« f7 Ml' Vri.I'.sip i’, (i.ea l« 
#»»»*» <*v f a^e in (1 » Ac* f e 
L.4 . .*r a 


ar* oaf 
« <a 'e 

, 4(f A 


• leca 


,.l- 1 < a 


r^^ r» «e *. f « t »i 

aette'fc* I* It re** I-T t eC I V | 

r >'e f ” r 4* P >4 Sif \ f ftt 

' J'efJ I 7 J' f7i A- * a --a*— i. I«« 
a f — f*r * • -fif t / • f r' * !»-* 4* 

|. A,> t/.c I- 4.ffp 

tpt .. r • /,»r . M 

e rr, .4 fij, A. 4 11 * 

— a, J r » c-jy- p ;>t 



3068 


The Civn. Court ^Iajiuai. (Imterul Acts). 


IS 67 


»[THE SCHEDULE } 

[Sf/ auction lo (7) ] 

Rvlxs for tkr Covpctattov or tke PRorm ajcd Gains op iN-sdU-fCE Bcnsiss 

I In the case of any person who eames on, or at any time in the preceding ^Tar earned 
on, life itmazncc busmas, the profits and gams of such person from that business shall be computed 
separalely from his income, profits or gams from any other business 

s The profits and gams of Lfe insurance business shall be taken to be ether — 

fa) the gross eciemal incomingsofthcprecedingycarfronithatbiismesslessthemaiiage* 
ment expenses of that year, or 

(6) the annual aieragc of the surplus *[amied at by adjusting the <urplus or defiat] dis- 
closed by the actuanal valuation made for the last utter \aIuation penod endmg before the year for 
which the assessment is to be made, • • ♦] so as to exclude from it any nirplis or defiat 

included theein which was made in aay cache inter valuation period and any expaiditure other 
than ocpenditure which may under the provisions of section lO of this Act be allowed form computmg 
the profits and gams of a busmess, 
whjeheter is the greater 

Presided that the amount to be allowed as management expenses shall not exceed — 

(a) T^percenl ofihcpreimumsrccciveddunngthcprccedingycarmrrspectof single pre- 
mium life insurance policies plus 

(ft) m respect of the first year’s prcmiuctu received in respect of other hfc insurance pohaes 
for which the number of annual premiums rcceited is less than twelve, or for which the number of 
yean dunng which premiums are payable u less than twelve, for each such premium or each such 
year 7] per cent of such first year’s premiums received dunng the preceding year, plus 

(i) 85 per cent of the first year’s preouums received dunng the preceding year m respect 
of other life mnirance polin« and 8f per cent, of other premiums recov cd dunng that year m respect 
of all life insurance policies other than single premium life uisurance pohaes. 

3 In computing the surplus for (be purpose of rule c,— 

fa) one half of the amounts paid to or reserved for or erpended on behalf of poLcy bolden 
shall be allowed as a deduction 

Provided that in the first such computation made under this rule of anynich surplus no account 
shall be taken of any such amounts to the extent to which they are paid out of or in respect of any 
lutplus brought forward from a previous inter valuation penod 

Provided further that if any amount so reserved for pobev holderr ceases to be so reserved, and 
IS rot paid to or expended on behalf of policy holders one-half of such aujounl, if it has been pre- 
viouily allowed as a deduction, shall be treated as part of the surplus for the penod la which the 
said amount ceased to be so reserved , 

(b) any amount aiher written off or reserved in the accounts or through the actuanal 
valuation balance sheet to meet depreciauon of or loss on the realisation of secunties or other assets, 
shall be allowed as a (leductian and any sums taken credit for in the accounts or actuarial valua- 
tion balance sheet on account of appreoation of or gams on Ihe realisaUoa of the secunties or other 
assets shall b; included in the surplus 

Provided that if upon invcstigauon it appears lo the Income tax Officer after consulUUon with 
the Superintendent of Insurance that having due regard to the necessity for making reasonable 
pfovMion for bonuses to partiapating policy holders and for conctngenaes the rate of interest or 
other factor employed in deiemuning the liability in respect of outstanding pohaes is materially 
inconsistent with ihc valuation of the sccunUes and other asseb so as artifiaally to reduce the surplus 
such adjustment shall be made to the allowance for depreciauon of or to the amount to be included 
in the surplus in respect of apprcaation of, such securities and other assets, as shall increase the 
surplus for the purposes of these roles to a figure which is fair and juit , 

(e) the whole amount of inlercsl received ID respect of any lecunhes of the Central Govern- 
ment which have been issued or declared to be incotnr tax free shall be deducted 

4 isTicrc for any year an assesiment is made in accordance with the annual average of a 
surplus disclosed by a valuation for an inter valuation penod exceeding twelve months, then, m 
computing the tax payable for that year credit shall not be given in accoidance with sub-section fs) 
of section i8 for ibe tax paid in the preceding year, but credit shall be given for the annual average 
of the ineomc tax paid by deduction at source from Interest on secunties or otherwise dunng such 
penod 

5 For the ^rposes of these rules — 

(1) ‘ preceding year ' means that year for which annual accounts are required to be prepaw 
under Ihe Insurance Art, ipyO immediately preceding the year for which the assessment is to be 
made or until the commrncmicnt of the Insurance Act 1938, the previous year as defined in section a 
of this Act 

(ti) ' gross external tncomings mcarw the fill) amount of incomings from interest, dividend 
fines and fees and all other ircom net from whatever source derived (cieepl premiums received 
from policy holders and inietcst and dividends on any annuity fund) ano includes also profits from 
rcvenioni and on tl esalcortl e granting of annuities but excludes profits on the rcahsauon of secun ties 

LEG Rrr 'Inserted by S 8 of Act XII of rgp „ 

*Ttie nnginal Schedule repeated by ^ci XU 'The words * after adjusting such surplus 
A *' '* Vbedulc added by S O4 of were omitted by tbiJ 
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IVtmded that incominci including the amnia! \'alue of the property occupied by the assessee, 

but for the prmisions ofsub-sectjon (7J of section 10 should hat-c been assessable under section 0 
ahall be computed upon the basis laid dowTt in the last named section and that there shall ^ allow ed 
from such gross incomings such deductions as are permissible under that section 

(ill) ‘ management espenses ’ means the full amount of expenses (including commissions) 
incurred cxcJusisely m the management of the business of life insurance, and in the case of a company 
carrying on other dasses of business as well as the business of life insurance in addition thereto a fair 
proportion of the oqsenscs incurred in the general management of the whole business Bonuses or 
other sums paid to or resen ed on behalf of policy holders depreciation of and losses on the realua 
tion of securities and any expenditure other than expenditure which may under the proMsions or 
section to of this Act be allowed for in computing the profits and gams of a business arc not manage- 
ment expenses for the purposes of these rules 

(it) life insurance business means life insurance bus ness as defined in clause (it) 
section 2 of the Insurance Act, 1938 

(r) ‘ securities ’ indudes siod^s and shares 

6 The profits and gams of any business of insurance other than life insurance shall be taVen 
to be the balance of the profits disclosed by the annual accounts copies of w hich are required under 
the Insurance Act 1938 to be furnished to the Supenntendent ot Insurance after adjusting such 
balanccsoastoexdudcfromitany expenditureoiher than expenditurcwhich may under the proMsions 
of section 10 of this Act be allowdl for in compuung the profits and gams of a business Profits and 
losses on the realisation of in\estments and depreciation and appreciation of the \alue of insTstments 
shall be dealt with as presided in rule 3 for the business of life insurance 

7 The profits and gains of companies carrying on dividing society or assessment busmes- 
shall be taken to be 15 per cent of the premium income of the previous yrar, or m the case of non- 
resident companies 15 per cent of the Dniish Indian premium income of the previoui yrar 

8 The profits and gams of (he Dndsh Indian branches of an insurance company not resident 
in British India in the ab^nce of more reliable data, may be deemed to be the proportion of the 
total world income of the companv corresponding to the proportion vshich its Bntish Indian premium 
ineome bean to us total premium income For the purpose of this rule the loiat world income of 
life insurance companies not resident m Bntish India whose profiii are penodically ascertained b\ 
actuanal valuation shall be computed in ihc manner laid dov n in these rules for the computation of 
the profits and gams of life iniuranee business earned on in Bntish India 

9 These rules appl) to the assessment of the profits of any business of insurance earned on 
*(by a mutual insurance association] ] 


THE INDIAN INCOME-TAX (AMENDMENT) ACT (XXIII OF 1941) 

[26M Aovmfcrr 194I 

Jri Mi Jurthtr to anund lh< Indian Jrcomt^tax Act, 1922 
^^IIEREAS it IS cspcdicnt further lo amend tlic Indnn Incomc-tiK Act, 1922, 
for the purposes hereinafter appemng , 

It IS hereby enneted as follotvs — 

Short title and commence- I (l) XliiS Act nn) be cnllcd THE IsuiAN 

tnent IhCOViE-TAX {AME.NPStENT) AcT, 194!. 

(a) It slnll come into force at once , but cITccl slnll not be Risen to the 
amendments hereby mnde m the Indnn Income-fix Act, 1922, by section 4, 
section 6, section 7, section 8, clnuse (i) of section 10 and cliuse (a) of section I3 
m the making of any assessment under that Act for any yexr before ihc yetr ending 
on the 31st day of March, 1943 

[N B — The omendments hatf bffn tneorforoted in ihnr f roper placet in 
the main Act ] 


THE INDIAN (FEDERAL COURT JUDGES) ACT, 1942 
(5 and 6 Geo 6, Ch 7 ) 

.4»i /trf to eiiend the jxJirvrr of the Ootemor-dlentrtil of Induj to tnalr cetim^ 
ap]y(nntinfnt$ of Judqet of the Ifdfral Vovrt 

(2GfJi Iclmary, PIJ 

Bp It cnnctM H the Kingx tno*! KxeeUrnl Majp-tr, Iv an 1 wi'li Ihr- 
nils lee and eonvnt of ll o I^nls Spiritual ofr 1 Temporal an I C< mn'ins in thU 
pn*^pnt Parliament a ^g-emhh-il and It tie auHnnlt of tie aane a< fv’Wi-— 
rt-r-pasT*' I t p IS ef Art XL rf 1»I7, 


LEG RFF 

iSubstUeted ter bj a •ce'til Unrxate 
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Ameafinieat of 8 202 of 
the Go?ern®®at of India 
Act, 1935, 2C Geo. V and 
I Edff 8 c 2 


1 (1) At the end of section two hundred and 

0 of the Government of India Act, 1935, there shall 
be added the following sub section — 


'*(2) If the Governor General m his discretion is satisfied, after consi* 
denng a report from the Chief Justice of India — 

(o) that m view of some personal interest which any Judge of the 
Federal Court has m the decision of any particular case, or of some part which 
any judge of the Federal Court has already taken, as judge or counsel or 
otherwise, in or in relation to any particular case (whether or not while it was 
before the Federal Court), that judge ought not to take part m the hearing and 
determination thereof, and 


( 5 ) that without Judge there are not sufficient Judges of the Federal 
Court available to sit for that purpose 

the Governor General may in his discrctition appoint a Judge of a High 
Court who IS duly qualified for appointment as Judge of the Federal Court 
to act temporarily as a Judge of that Court, and the person so appointed shall, 
unless the Governor General in his discretion thinks fit to revoke his appoint- 
ment, be deemed to be a Judge of the Federal Court until that ease has been 
heard and determined by the Federal Court" 


(2) The amendment made by this Act m the Government of India Act, 
1935, shall be deemed to ha\e been made therein immediately before the passing 
thereof 

(3) A copj of the said Act giving effect to — 

(o) the aoiendments mentioned m subsection (2) of section eeienteen of 
the India and Buruma (Miscellaneous Amendments) Act, 1940, and 

<6) the amendment made by this Act, 

shall be prepared and certified by the Clerk of the Parliaments and 
deposited with the Rolls of Parliament, and His Majesty’s printer shall print 
m accordance with the copy so certified all copies of the Government of India 
Act, 1935, which arc printed after the said copy has been so prepare^ certified 
and deposited 

2 This Act may be cited as The India 
(Feoeraii Court* Judges) Avt, 1942 


8bort title 


THE INDUSTRIAL STATISTICS ACT (XIX OF 1942) 

[3>\i April, 1942 

An Act io faciUtatc fhc collection of statistics of certain kinds relaUng to 
xnd/asines 

Whereas it le expedient to facjhtote the eollection of statistics of certain- 
kinds relating to industries, It is hereby enacted as follows — 
eiiort tuic, extent and 1 (I) This Act maj be called The Industrial 

tomniMieemcnt, STATISTICS Act, 1942 

(2) It extends to the whole of British India 

(3) It bball come into force m u Pro\m«j on such date as the Provincial 
Government maj, hj noljficotion wi the official Gazette, appoint m this bchali 
for such Province 

2 In this Act ’ prescribed" means presenbed 
p^riUioB m rules made under this Act or in any form prescrib- 

ed by those Tulcv 

0 (1) The Prorujcial Gov'ernment maj, by notification m the official 

. .. • Gazette, direct that statistics shall be collected relat* 

09U««tua of r* ijjg (jpjr Qf the following matters, namely — 
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(c> r-v mltrr trlnUrc lo 

(^i) %vr rf ih*> follonirc n»rrr^ ftr af they rtUtc to welfare of 
an! rf laW..r, ranflt:— 

(1) I of 
(li) att^ndarp", 

tut! lumc condilions infludinj: houAmp, watrr.sxipply and wnUalion, 
(m) 

(x) rtrl* of ilwfllinc 

(ti) an*! cihrr t.nrrtjrc*. 

|'ro\j<l'nl and rtli»T fiir'l< pmiidM for hliour, 

(mu) and am'-niljc^ proxiJcil tor lal»our, 

(»x) 1 nurn of xttirl. 

(x) rnploxnmt an'! nnrmploxnrnt, 

(xi) induv'nal' and Inliour ili*pii!«-<. 

and Ipfrrnpcn llic provixionx of thU Aol a'jall apply to the rollcetlon of those 
atativ^ie* 

(2) In elau'o (o) of »u!>><rtion (I), “faetorj ” means a factory as 
defined in chnv' (j) of eec'ion 2 of the raetorifs Act, 1P3I, or any premises 
deemed to he a factory in jiurMianer of a dcelamtion made under aub section 
(1) of eection 5 of that Act. 


AppotctzrCst of itstU 
li'i ■bUrnir, 


4. The rrovincial Oo\ernment may appoint an 
oflleer to l»e the atatistics authority for the purposes 
of the collection of any statistics under this Act. 


S. (1) The statistics authority may «tene or cause to he serred on any 

_ , ^ person a tiotiee resjwmnp him to furnish, at such 

^ or«*. ..!i »nl<?nals and m aiieh form and with such partienlars 
UXtSLuei. "’«>• pro^nbod, such information or returns 

relating to any matter in respeet of which statistics 
are to he collated and to such authority or per-on and in ■'Uch manner and 
nt fcueh limes as iaa> be prescribes!. 

(2) The notice rcfcrrctl to in subsection (1) may be serxed by post. 


C. The statistics authority or any person authorized by him m anting 
in tliLs behalf shall, for tlic purposes of the collection 
nijot of access to record under this Act, lm\e access to any 

or oeotoen . rclcxaut record or document in the possession of any 

person required to furnish any information or return under this Act, and may 
enter at any reasonable time any premises wherein he believes such record or 
document to be, and may ask any question necessary for obtaining any 
information required to be furnished under this Act 


7. (1) X^o Indixidual return, and no part of an individual return, made, 

11 . VII information xvith respect to any particular 

BMtrietlon on the pnbu- undertaking gncn, for the purposes of this Act, shall, 
tDatiOT" ' "^>!hout the previous consent m writing of the owner 

for the time being of the undertaking in relation to 
which the return or information was made or gi'cn, or his authorized agent, 
be published m such manner as would enable auy Particulars to be identified 
as referring to a particular undertaking. 

(2) Except for the purposes of a prosecution under this Act or under 
the Indian Penal Code, no person not engaged in connexion with the collection 
of statistics under this Act ^lall be permitted to see any individual return or 
information referred to in sub-section (!)• 

8. If any person required to furnish any infor- 
PeailtlM. mation or any return — 
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Amendment of B 202 of 
the Government of India 
Act, 1D35, 26 Oeo V and 
I Edw 8 c 2 


1 (1) At the end of section two hundred and 

tno of the Government of India Act, 1935, there shall 
be added the following sub section — 


“(2) If the Governor General in his discretion is satisfied, after eonsi 
dering a report from the Chief Justice of India — 

(а) that in view of some personal interest which any Judge of the 
l''edcral Court has in the decision of any particular case, or of some part which 
any judge ot the Federal Court has already taken, as judge or counsel or 
otherwise, in or m relation to any particular case (whether or not while it was 
before the Federal Court) , that judge ought not to take part in the hearing and 
determination thereof, and 

(б) that without Judge there are not sufficient Judges of the Federal 
Court available to sit for that purpose 

the Governor General may in his discretition appoint a Judge of a High 
Court who IS duly qualified for appointment as Judge of the Federal Court 
to act temporarily as a Judge of that Court, and the person so appointed shall, 
unless the Governor General in his discretion thinks fit to revoke his appoint 
ment, be deemed to be a Judge of the Federal Court until that case has been 
heard and determined by the Federal Court ’ 

(2) The amendment made by this Act m the Government of India Act, 
1935, shall be deemed to have been made therein immediately before the passing 
thereof 


(3) A copy of the said Act giving effect to— 

(a) the ankindaients mentioned in sub section (2) of section seventeen of 
the India end Buruma (Lliscellaneous Amendments) Act, 1940, and 

(b) the amendment made by this Act 

shall be prepared and certified by the Clerk of the Parliaments ana 
deposited with the Rolls of Parliament, and His Majesty’s printer shall print 
in accordance with tlie copy so certified ali copies of the Government of India 
Act, 1935, which are printed after the said copy has been so prepared certified 
and deposited 

RVnTi i.no 2 This Act may be cited as Tnn India 

(Federal Court Jwges) Avt, 1942 


THE INDUSTRIAL STATISTICS ACT (XIX OF 1942) 

[3rd April, 1943 

An Act to facilitate the collection of statistics of certain l^nds relatinff 
industries 

‘Whereas it is expedient to faciblate the collection of statistics of certain 
kinds relating to industries, It is hereby enacted as follows — 

Short title, eitent and 1 (1) This Act maj be called The Industbiad 

commencomeat STATISTICS AcT 1942 

(2) It extends to the whole of British India 

(3) It shall come into force m a Province on such date as the Provincial 
Go^e^ntnent mnj, bj notification in the official Gazette, appoint m this bchall 
for buch ProMnee 

2 In this Act ‘ prescribed” means presenbed 
Definition in rules made under this Act or in any form prcscrib 

cd by those rules 

3 (1) The Pro\inc)al Goremment may, by notification m the ofllcial 

Gazette, direct that statistics shall be collected rciat 
OoUetiioa of ftnibuei following matters, namely — 
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(c) R-r r'sttrr trUtirc fi^Ionr«i, 

(^) trr rf t><* fn’loi^irc nitirr^ m far ra ihfy irhtc to welfare of 
U'T-jr an 1 r^n-liljon rf nanrlr — 

(i) ) n'T^ of 
(ti) atti'n ’ancf, 

(ni) luirc cnnli!»on«. inria line hoawne, watersupply and wnitation, 
(iv) irlrl 

(a) rrnt' of dnrlhnc 

(n) wip'« an! c’lrr rnmirr* 

(\n) proMirnt an 1 cI'-'T furl* pm%idr<l for labour, 

(mu) l'“nfril* and am'^nitir* |»ro\»drtl for lalwur, 

(tx) 1 our* of 

(x) rnploMnrnl an 1 nnmplo\mrnt, 

(xi) induMnal Rn<l lal>our ili^putr* 

and trrrcupon the proxiMon* of th« Act alinll applr to the collection of those 
ftatutic* 


(2) In clauv*’ (o) of *ub*oction (1), “fnelor> ’ mean* a factory as 
definel m chu*c (j) of *-<x ion 2 of the hnctoric* Act, 1*131, or nnj premises 
dccmwl to be a fnctorj in pursuance of a declaration made under aub-section 
(1) of ►ection 5 of that Act 


Appoiots-ent ef 
1 > .utl rilT 


4 The 1‘roMneial Go\emment ma^ appoint an 
ofliccr to lie (he statistics aiithoritj for the purposes 
of (he eollection of an) statistics under this Act 


5 (1) The statistics authonts mas serse or cause to be sened on any 

y. P'^rion a notice requinnp him to furnish, at such 

.i >"<'^''■1' ""<1 m such form and willi such rsrlicalars 
ifl/ormitloB ^ proscribed, such information or returns 

rchtinff to on\ matter m respect of which statistics 
are to be colli-<tcl aiul (o <ueh authority or person and in siieh manner and 
at fcueli timoi iw nia> be prescribed 

(2) The notice referred to m subsection (1) mo) be screed by post 


C The statistics authority or am person authorized by him m anting 
in (his behalf shall, for the purposes of the collection 
Bight of access to record Statistics under this Act, liaAC access to any 

or oenmen Te)e^ant TCtoid OT in tha poss^sawa any 

person required to furnish an) information or return under this Act, and may 
enter at an) reasonable time any premises wherein he believes such record or 
document to be, and may ask on) question neccssirj for obtaining any 
information required to be furnished under this Act 


7 (1) No individual return, and no part of on individual return, made, 

and no information with respect to an) particular 
Bestriction on the pobu yjujcrtakuig given, for the purposes of this Act, shall, 
roation** Without the previous consent m writing of the owner 

for the time being of the undertaking in relation to 
which the return or information was made or given, or liis authorized agent, 
be published m such manner os would enable an) particulars to bo identified 
as referring to a particular undertaking 

(2) Fxcept for the purposes of a prosecution under this Act or under 
the Indian Penal Code, no person not engaged in connexion with the collection 
of statistics under this Act sliall be permitted to sec an) individual return or 
information referred to m sub section (1) 

8 If any person required to furnish any infor- 
PenaltlM motion Or any return — 



3072 The Civil CcJurt Man-hal (Imperial Acts) [S 67 


(o) wjlfullj refuses or irithont lawful excuse neglects to furmsli suet 
information or return as required under this Act or 

(6) wilfullj furnishes or causes to be furnished any information or 
return which he knows to be false, or 

(c) refuses to answer or wilfully gives a false answer to any question 
necessary for obtaining anj information required to be furnished under this 
Act, 

or if anj person impedes the right of access to lelevant records and documents 
or the right of entry conferred by section 6 he shall for each such offence be 
punishable with fine which may extend to five hundred rupees, and m the case 
of a continuing offence to a further fine which may extend to two hundred 
rupees for each day after the first during which the offence continues , and m 
respect of false information returns or answers the offence shall be deemed to 
continue until true information or a true return or answer has been given 
or made 


9 If any person engaged in connexion with the collection of statistics 

^ , , under this Act wilfully discloses any information or 

°XS'n Z contents of any roturn given or made under th« 
returns Act otherwise than in the execution oi ins duties 

under this Act or for the purposes of the prosecu 
tion of an offence under this Act or under the Indian Tenfil Code he shall be 
punishable with imprisonment for a term which may extend to six months, or 
with fine which may extend to one thousand rupees, or with both impnsonment 
and fine 

10 No prosecution under section 8 shall be instituted except by or with 

Coraiiauce of offence sanction of the statistics authority and no pro- 

^ secution under section 9 shall be instituted except 

by or with the sanction of the Piovmctal Government 


Power of the Ceutral U 'Ihc Central Government may give direc 
Ooreramrat to direc tious to a Provincial Gov eminent as to the carrying 
tloBs into execution of this Act in the Province 

12 (1) The Provincial Government may subject to the condition of 

previous publication by notification m the Official 
Power of ProTineml Gor Gazette, make rules for carrying out the purposeis 
erunents to make rules 

(2) Without prejudice to the generahtj of the foregoing powers rules 
ma> be made under tliir section regulating tlie exercise of the right of access 
to documents and the right of entry conferred by section 6 


THE INDEMNITY ACT (XXVII OF 1919) 

(RErEALEO BY ACT (I OF 1938) ] 

INDIAN AND COLONIAL DIVORCE JURISDICTION ACT (16 AND 
17 GEO V, CH 40) 1926 

Ste Colonial (Indian) and Divorce Jurisdiction Act in Vol I 


INDIAN SECURITIES ACT (X OF 1920) 
See Secuntiet Act in Vol. HI 
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trirti, Art \» of iR<< S j 


CONTENTS 


SrrnoT« 

1 I'ttAwrti 
•ImefTrtlation “ 

'Land" 

"The Porchaicf" 

"De'cert " 

■L>e«cendani$ * 

•PcfTon Uit entiiled * 

"Aisurance " 

2 DeKmt shall alu*!]* be traced from 
the purchaser but the la<t owner rh-ill be 
contiderfl to be the purehasert unless the 
contrary be prox-ed 

3 }{e>r entitled under a mil shall take 
as desn'ee tand a limitation to the cantor 
or his heirs sh.il] create an estate by pur 
chase 

4 UTiere heirs take hv purchase under 
limitations to the heirs of their ancesteni the 
land shall descend as if the ancestor had 
been the purcl ascr 

5 Brothers, etc , shall trace descent 
through their parent 


Scene •rs 

6 Ureal ancestor nay be heir tn pre- 
ference to collateral persons claiming 
through hin 

7 The male line to be preferred 

8 The mother of more remote male 
ancestor, to be preferred to the mother of 
Ihe less remote male nncestor 

9 Half blood, if on the part of a male 
ancestor, to inherit after the whole blood of 
Ihe same degree if on the part of a female 
ancestor, nfter her 

10 After the death of a person attained 
his descendants may inherit 

11 Act not to extend to any descent 
before Ist Jul> 1840 

12 Limitnticns made before the 1st July 
1840, to the heirs of a per«on then living 
«1iall tike cfTcct as f the Act had not been 
nude 

13 Saving of certain mhenUnce and 
junsdiction 


THE INHERITANCE ACT (XXX OF 1839) * 

16/A December, [1839 

An Act for the amendment of the Law of xnher^tanee 


1 Whereas it is expedient to extend the amendments tn the English law 
_ of inhentancc contained tn the* Statute 3rd and 4th 

^ William IV Chapter CVI, to the lernfones of the 

East India Company m cases which, but for the passing of this Act would be 
governed by the English law of mhentance as it existed previously to the 
passing of the aforesaid statute. 

It i^ hereby enacted that the words and expressions hereinafter men 
«T rn •fotinn" tioncd which m their ordinary signification have a 

" ' more confined or a different meaning, shall m this 


LEG REF 

* Short title The Inheritance Act, 1839' 
Se^ the Indian Short Titles Act 18997 (XIV 
of 1897) The whole Act except as to in 
testaaes eccunng before 1st January 1866 
WTS repealed by Act VIII of 1868 As to 
inheritance where descent took place before 
the 1st January 1866 the Act, has been de 
dared by the Laws Local Extent Act, 1874 


S 3 to be in force m the whole of British 
India except as regards the Scheduled Dis 
tnets Section 29 of the Trustees and Mort 
g-igees Powers Act, 1866 (XXVIII of 1866), 
IS to be read as part of Act XXX of 1839 
See Act XXVIII of 1866 S 29 tnfra 
* Short title, "The Inheritance Act, 1839" 
see the Short Titles Act, 1897 (59 L 60 
Vict , C 14) 
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Act, except ivhere ^ [ 

exclude such construction, be messuaires, and all other hereditaments, 

.He word -land” sl-aj* exiend to^rn^su 

I'^oT other personal 

laid out In the purchase of ^ “4rc**of the s.arae hereditaments and 

transmissible to heirs, and „f inheritance or estate for any 

properties or any of them, and to any estate possibility, right 

Fr^r lives, or "other i^fere^clpaM^ be^ inherited and 

or title of entry or “^>“0. “7^^^ .i.les Fnd interest, or any of them, 

„H0 last a^uired 

and the wprd "‘''%P:/tnfotht"srtU 
J^nr^e become'»rrenVe^“ th^ same manner as other 
land acquired by <!««"'■ to inherit land by reason ^ 

child or other issue; 
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[S. 2 


the expression ^^rlsUraTe t" cenf tSouJ. “-b 
•Descendants" • ancestor ; 


expression 


...he person last entitled to a^ he did or 

last person who had a rignt tne . . ^ j-gnts 

"Person last entitled". not obtain the possession 0 

and profits thereof; or instrument other than 

and the ,«rd ..assur^ance” ^’^o^Lfahall be conveyed or trans- 
..A.smance " ferred at law or in equity 

r n. •* -1 

consSered'to™ the pur- ^'t, be ro"aidered^to have been fte pure aser^ 
chaser, unless the contrary ^ .^ss it shall be proved that he mhente 
be proved. . ^vheh case the person from whom “‘proved 

same shall be considered to have teen ‘he^P"''*“'‘^;.“ ,.^0 last Person fm® 
that he inherited the same, and i i„herited shall in eveiy “se be 

whom the land shall be Pr°vc^ ^ unless it shall be proved that he mhe 

considered to have been the purchas 

ed the same. i„u have been devised by any testator who shall 

3 . When any land shall have n Lu be the 

fSonontoih, ,mredthe.^^^^^^^^^^^ 

t»g«nirance executed after the said first day o J , j L^ 


Ehall i 

an 

estate by 

■ ref . ^ V 

iLost portion in ». 1 rcpolcJ by Ad X 
oi 1914 , Sch. II. < r 


- The words “Aid ,t W hrrelw «hcr r»; 
aded thal" in Ss 2 and 4 to 6 tepea 
Act (XII of 1891) . 11 
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Titr iNnrtTTAvcr Act (XXX or 1839). 


thoijianfl c•x:^t hintim! and fort) In llic or the hein ol the pertrm who 

fha’l thtrtln ha^c con^ejed the »a*nc land. «uch penon shall be considered to 
hi\t aeqnr^ the »ame as a purchaser In \irtt;e rf such assurance, and shall 
not l»e ern’idered to be entitled thereto as his former estate or pan thereof. 

4. 'I* * *1 an) person shall haae acquired any land by pur- 

chase under a limilaiton to the heirs or to the heirs 
Wh^rr h^rs irV-r It t<st. of the t>n»!y of anv of Ws ancestors, contained in an 
diasr tnjri In asstirance rxectiiecl after the said first day of July 

thTOund cicM l.un.lml nn,I forty or under a 
the anrcnof ha-t l«n the ht'ntation |o the heir or to the heirs of the body of 
pjrthi'er. of his ancestors, or under .any limitation having 

the same cflect, contained in a will of any testator 
ssho rhall depart this life after the «aid first slay of July one thousand eight hun- 
dred and forty, then and in any of such cases such land shall descend, and the 
descent thereof shall Ik traces!, as if the ancestor named In such limitation had 
lieen the purchaser of such land. 

5. *{• * *1 No Lrolhcf or sister shall l>c considered to inherit im- 
Brothcf»,ctc.»iVaU trace mediately from his or her brother or sister, but every 

eJeactnt through thfjr descent from a brother or sister shall be traced 
parent. through the parent. 

6 . 


Lineal ancestor may be 
hor in preference to eolla- 
teraJ persons clalmins 
through him. 


J Every lineal ancestor shall be capable of being heir to 
any of hts issue, and, in every case where there shall 
be no issue of the purchaser, his nearest lineal ances- 
tor shall be hl$ heir in preference to any person who 
would have been entiilcd to inhent, cither by tracing 
his descent through such Imeal ancestor, or m conse- 
quence of there being no descendant of such lineal ancestor, so that the father 
shall be preferred to a brother or sister, and a more remote lineal ancestor to 
any of his issue, other than a nearer lineal ancestor or his issue. 

7. *[• • •] None of the maternal ancestors of the person from whom 

the descent is to be traced, nor any of their descen- 
Thc male Ime to be pre- jants, shall be capable of inhentmg until all his pater- 
nal ancestors and their descendants shall have failed; 
and *1* •] no female paternal ancestor of such person, nor any of her descen- 

dants shall be capable of inheriting until all his male paternal ancestors and 
thrir descendants shall have failed; and *[* *1 "o female maternal ancestor of 
such person, or any of her descendants, shall be capable of inheriting until all 
bis male maternal ancestors and their descendants, shall have failed. 

8 *[• • *] Where there shall be a failure of male paternal ancestors 

of tlie person from whom the descent is to be traced. 
The mother of more re- and their descendants, the mother of his more remote 
mote male ancestor to be j^aig paternal ancestors, or her descendants, shall be 
preferred to the mother of person, m preference to the 

the less remote male anc s- remote male paternal ancestors, or 

her descendant*, , and where there shall be a failure of 
male maternal ancestors, of such person and their descendants, the mother of 
hk more remote male maternal ancestor and her descendants shall be the heir 
or heirs of such person in pfcference to the mother of a less remote male 
maternal ancestor and her descendants. 

9 aj* • •] Any person related to the person from whom the'descent is 


LEG. REF. 

1 Vide note to S. 2. 
s In sectioM 7 to 13, certam formil words 


in the beginning were repealed by Act XII 
of I89U ' , 
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Sections 

23 Evidence of documents 

24 [Omtlled ] 

23 Returns to be published in statutory 
forms 

26 Alterations in the particulars fur 
nished with application for registration to 
be reported 

ImTSTMiNT Loans and Management 

27 Investment of assets and restriction 

on loans ^ 

28 Statement of investments of assets 

29 Prohibition of loans 

30 Liability of directors etc for loss 
due to contraventions of Sections 27 and 29 

31 Assets of insurer hovr to be kept 

32 Limitation on employment of manag 
mg agents and on the remuneration payable 
to them 

Inspection 

33 Power of Superuitendent of losur 
ance to order inspection 

34 Powers of investigator 
Amalgamation and TuANsrEH of Insusxnce 

Business 

35 Amalgamation and transfer of insur 
ance business 

36 Sanction of amalgamatiop and trans 
fer by Court 

37^ Statements ceciuired after amatgama 
tion and transfer 

Assignment or Transfer or PoLiats and 
Nominations 

38 Assignment and transfer of msur 
ance policies 

39 Nomination by policy holder 
Commission and Rebates and Licensing 

OF Agents 

40 Prohibition of payment by vray of 
commission or otherwise for procuring bust 
ness 

41 Prohibition of rebates 

42 Licensing of insurance agents 

43 Register of insurance agents 

44 Prohibition of cessation of payments 
of commission 

Speoal Provisions of Law 

45 Policy not to be called m. question on 
ground of mis statement after hvo years 

46 Application of British Indian law to 
policies issued m British India 

47 Payment of monev into Court 

48 Directors of insurers being compa 
mes 

49 Restr ction on dividends and bonus 
es 

50 Notice of options available to the 
assured on the lapsing of a policy 

51 Supply of copies of proposals and 
medical reports 

52 Prohibition of business on dividing 
principle 

Winding uf 

53 Wmdmg up by the Court 

54 Voluntary winding up 

55 Valuation of liabilities 

56 Application of Mtplus assets of We 
insurance fund- Jn liquidator or insolveDQ^ 

57 Winding up of secondary companies 

58 Schemes for partial winding up of 
insurance companies 


Sections 

59 Return of deposits 

60 Notice of policy values 

61 Poiier of Court to reduce contracts 

of insurance 

SpIXriAL PROVIStONS REIATINC TO EXTERNAL 

Companies 

62 Power of Central Government to 

impose reciprocal disabilities on non Indian 
companies 

63 Particulars to be filed by insurers 
established outside British India 

64 Books to be kept b> insurers esta 
blished outside British India 

PART III 


Provident Sooeties 

65 Definition of ' provident society" 

66 Restrictions on provident societies 

67 Name 

68 Insurable interest 

69 Dividing business! 

70 Registration 

70 A Renewal of registration 

70 B Supplementary information and 
reports of alterations in particulars furnish 
ed with application for registration 

71 Prohibition of managing agents 

72 Working capital 

73 Deposits 

74 Rules 

75 Amendment of rules 

76 Supply of COM of rules 

77 Registered office 

78 Publication of authorised capital to 
contain also subscribed and paid up capital 

79 Registers and books 

80 Revenue account, balance sheet and 
annual statements 

81 Actuarial report and abstract 

82 Submission of returns to Supcrin 
tendentof Insurance 

83 Actuarial examination of schemes 

84 Separation of accounts and funds 

85 Investment of funds 

86 Inspection of books 

87 Inquiry by or on behalf of Superm 
tendent of Insurance 

88 Winding up by Court and voluntary 
wmdmg up 

89 Reduction of insurance contracts 

90 Appointment of liquidator 

91 Powers of 1 quidator 

92 Procedure at liquidation 

93 Dissolution of provident society 

94 Nominations and assignmtnts 

PART IV 

Mutual Insurance CoMPANtES and Co- 
operative Life Insurance Societies 

95 Definitions 

96 Application ol Act to Mutual 

ance Companies and Co operative Life in 
surance Societies . , 

97 Working capital of Mutual Insur 

ance Companies and Co operative Life J" 
surance Societies , , , 

98 Deposits to be made by Mutual In 

surance Companies and Co operative LU 
Insurance Societies , , 

99 Transferees and assignees of policies 
notto become members 



Tnr iNStjiAscT Act (IV of 1933). 
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im Pt” rat ^ ol nMiff* *if>^ 
f'i Vtl»3»1 tr*3tii-ire »M Co 

ojwritiir Ijfc lr» iranpc ^nrlift 

ifl of <fr«nTt^rrt» tn ncr-Wr* 

PART V 

^>crm « 

Ifl* rmj?{r frr n o"" h t 

«il\ or art tn twlravml>cn of, thi» Art 
im Pmaftt for Irantsrtinr tranrantr 

»n ronJratmtJon of *rrtJo~» 3 7 an-l 
CK 

101 Penalty for faUe jtatment n tlocti 
mr—T 

ins WrenufuU) ollamini: or w»tM»ollns 
ffonert' 

105 Wfoficfull) rfmjnnlunR life imar 
anre fund 

10'hA Ko'irt lo and htannt; of Suf«tin 
tmrioil of Inturanee 

107 Pmioua sanction of Advocate-Geoc 
ral for n^ilutifin of rrocced net 
ins P(T«TT of Court to Rrant f<l ef 
100 Cosntiance of offencei 
no Afipeali 

liOA Uelrtraiion of Foweri anJ duties 
of Superintcndenl of Insurance 
Ilft-D Stfrature of doeumenls 

111 Service of notices 

112 Declaration of w/rnm l»onu«e$ 

I1J Awjutsition of surrender salues b) 

P®i'C' - ^ 

114 Power of Central Gosernment to 

tnaVe rules 

115 Alteration of forms 

116 Power to exempt from certain re 
quirements 


IlfrA SiiTimars of rrtiirns lo be rub^ 
I.S* ed 

117 ^avififf of proMsions of Indian Com 
ra- rs Aft, 1913 
IIS I xmptiens 

119 Ini'T^cfton and stirrly of copies of 
r f fisf e<f protpectus, etc 

120 Dclrrminalion of marVet satuc of 
spointifs deposijftl under tins Act 

I2J AmendTCfit of section 130 Act IV 
of 1*^ 

122 Amendment of Schedule I Act IX 
of 

123 Repeals 

SCHFDULCS 

Tiif PiiST Sciirruix — Rrtpilations and 
Foms for the ptcparation of Balance* 
Sheet 

Tiir Srco'fp SciltruCc ~Res:uUtions and 
Ponns for the preparation of Profit and 
l.ots Accounts 

Tilt Tiitio ScilcDUix ■— RcRulations and 
Porms for the preparation of Resenue 
Accounts 

Tilt Poumi Scittnutx —Regulations for 
tl c preparation of Abstracts of Actuaries' 
R<7iorti and Requirements applicable to 
such Abstracts 

Tiir Pimt Sainiuit —Regulations for 
preparing statements of business in force 
and requirements applicable to such state 
ments 

Tilt Strrn Scitruutx —Rule as to the 
s-aluation of the Liabilities of an Insurer 
m InsoKency or Liquidation 


THE INSURANCE ACT (IV OF 1938) 

lAmendcd bs Act XI of 1939. XLI of 1939 \X of 1940 XIII of 1941 see also I of 1941 ) 

[26f/i February, 1938 

/tn Act to consolidate and amend the laiv relating to the business of insurance 
WiiFREAS it IS expedient to consolidate and amend the h\v relatmjj to the 
business of insurance It is hereby enacted as follows — 

PART I 

Preliminary 

Short title extent and 1 (1) This Act may be called The INSURANCE 

commencement AcT, 1938 

(2) It extends to the whole of Bntish India 


LEG REF 

> For Statement of Objects and Reasons 
see Gazette of India 1937 Pt V p 63 and 
for Report of Select Committee sec ibtd 
p 144 

This Act has been applied to — 
fl) British Baluchistan see Notification 
No 200-F dated 10th August 1938 
Gazette of India 1938 Pt 1 p 1371 
(2) the partially excluded areas m the 
bfymensingh District and tfit District 


of Darjeeling see Bengal Government 
Notification No 1902 Com dated 28th 
June 1939 Calcutta Gazette dated 
I6th July, 1939 


^ ^ NOTES 

Sec I * Gexeraz. — Canlrad of Insur 
flnfc— Formalities for conclusion of contract 
37 Bom L R 304^1935 Bom 236 What 
ts ms^rabie interest 42 P L R 801=1941 
Lift 33 Stipulation a? to payment of 
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(3) It shall come into force on such date' as the Central Gotemment maj, 
by notification in the official Gazelle, appoint in this behalf 


LEG REF 

Isi Tal) 1939 Notification No 
5S9I (4) 38. dated (he 1st April I9J9 
Carette of India 1939 Pt I p 631 

NOTES 

prennum if and how far a condition prcced 
«nt 1933 Bom 236 Place of eonirort Si 
L W 5(M=1933 Mad 764=65 M t, J 
455 Life /nfiirnitce Coftjroct— Construe 
tion of See 1936 Smd 222 1939 Smd 
2^4 1921 P C 195 42 C W N 1197=1938 
Cal 693 (Reference to prospectus) , 40 

Boro L R 155 ^ViUut non disclosure of 
material facts makes ^contract voidable 1939 
Sind 2>4 Contracts of Insurance are 
uhernmae fidet 1936 Smd 222, 1939 Smd 
2 j 4 Vee also 45 C W N 623 34 Bom L 
R 1295=1932 Bom 582 1938 Cal 120 
1937 Cal 510 1936 Cat 437 (False answers 
as to famitv history of assured) . 41 C "W 
N 941=1937 Cal 510 (False statements of 
assured treated as represental on and not 
warranties not sufficient to vitiate policy in 
absmee of fraud) See oho IS Luck 360 
=1940 OWN 149=1940 Oi dh 2l2 42 C 
W N 823=1939 Cal 8 1937 Rang 262 
Proof of oge See 1937 Cal 243=171 I C 
193 when once agt is admitted on the pol cv 
company cannot disnufe it aftenvards See 
I L R fl938 > 2 Cal 457=42 C W N 855 
=1938 Cal 641 See also 41 Bom L R 
353=1939 Bom 161 

Proof op PtATit —See 1929 Mad 347= 
S6 M L I 299 

Lire Insorakce —Suit for policv amount 
—htrudiciion See 1932 Bam 392 28 S 
L R 192=1934 Smd 76 45 L W 616=1937 
Mad 571 

Lrre Assurance Policy by mesiw* or 
JOINT Hindu tamily — No presumption that 
It IS for the benefit of the family IS M L 
J 51=1932 Nag 162 See aUo 33 Bom 
I R 720=1931 Bom 300 (Right of nomi 
nee of assured— No prnify of contract) 
See also 1935 Rang 211 (Insurance amount 
m hands of company not liable to attach 
ment) See also 40 Mvs H C Rep '462 
Life Insurance —Place of sutno for 
elaxms See 34 Bom L R 815=1932 Bom 
392 1934 Smd 76 

Lapse or policy— Claim tor retums or 
amount paid —34 L W 643=1932 MTad 
241=61 M L J 388 Promji<m for forfes 
mre See 5 Rang 208=1927 Rang 196 
Power of caneellaUon reserved m policy not 
necessarily void 19 S L R 346=1927 
Smd 1 16 Lapse of pohey— Misstatements 
m dedaraiion of assured m revival appitca 
tion effect of^ See 40 L W 612=*934 
Mad (>7i-()7 M L J 522 Premium 
payment o/— Terms rclaimg to payment of 
not m the nature of penalty 34 L W 643 
= 1932 Mad 241=61 M L J 388 (See 
•slsa 1933 Mad 6^=65 M L J 324 Con 
strueion of default clause m policy) Afon- 


forfniure c!atJ*e — Construction of Set 

1 L R (1939) Kar 4(7>=1W1 Sird m 
Days of grace for pastnent of preniun cal 
culation of See 43 L W 74fcl939 Mad 
15'>=(1939) 2 M L J 1020 

LtFE Insurasct amount, payment of — 
CotnjviBj can call for succession cerUfeotf 
or leilrrs of admtntstrolion before paimcnt 
of amount ^ All 1026=1932 A L J 
1015=1933 All 1 cieaised commitlmg 

sutetde — Right of assignee to oolicv amount 
See J LR (1938) Lah 542=40 P L R 
735=1938 Lah 561 Exception to policy— 

Burden of proof is on the company 45 L 
W 276=1936 P C 74=70 if L J 437 (P 
C > 

Life Insurance Policy — Pas-ment of pre 
mia to agent — not intimated to Head Office 
—Effect of 5ef I L R (1941) Kar 409 
=1941 Smd 209 Right of agent canvass 
ing policies to reneual commission on poll 
cies effected b> him previous to the termma 
lion of his agency 60 I C 69=44 Mad 
170=1921 M 309 . 40 C W N 694=1936 
Cal 246 

Lire Insurance —Effect and salidity of 
conditional or contingent assignment See 
1917 Smd 181=31 S L R 98 I L R 
(1939) ifad 415=49 L W 199=1939 Mad 
41I=(I939) 1 M L ; 261 (Effect of preni 
Sion in assignment deed (or reverter to assur 
ed m case of assignee— (wife)— predeceas 
mg assured or assurer being alive at tme 
of maturity of policv) “Money pas^ble to 
self or Wife —Meaning of See (1938) 2 
M L f 22 (F B ) w 32 S L R I3S= 
1938 Smd 20 as to construction of life msur 
ance fwlicy generally see olio 40 C W N 
1247 (Clause making money jai’aMe to exe 
colors administrators or assigns — Cons 
tnjction of) 

Foltcv Hdluer — Right to apply for wind 
mg UP of company 42 Bom L R 52 See 
also 30 S L R 92=1936 Smd 165 Proce 
dure in svmding up of Prosident Ins Co 

2 Rang 144=1924 Rang 317 (Assured fail 
mg to demand issue of policj — Effect of) 

52 Cal 239=l92a Cal 690 (Endowment 
policy — Insured allotted shares in company — 
Lien on dividends for premia) 

Nominee in poucy — Right of to sue 
company lor money— LiabiliW to be attaidied 
for debts of deceased 55 Cal 1315=32 
C W N 634=1928 Cal 518 

BevEnaASY named in policy — Right to 
sue for amount 69 I C 788=1922 Lah 
145 

Priority — Assured dying and policy 
money becoming payable — Subsequent liqm 
dation of company— Assured has no right 
to rank as preferential creditor 39 Bom 
L R 1163=1938 Bom 91 

Fire Insurace Pcplicy — Interprctat on 

of See 47 Bom 509=25 Bom L R 164= 
Bom 249 

Insurance —Insurable interest See 
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2. In ihn Act imlcss there is inNlhing repug* 
nirt in the «ubjcct or context — 

(1) 'ictinr)’ meins in icloin po$«c«Mng such quihficalions is mij be 

rT‘cn!>Cf1. ^ 

( 2 ) ' pf>l a hn1 *er tnclu !es the pcr<on who j< the ih<oIutc i«signcc of 
the I'cnrh!* t n ler the pnhn 

(M * ippro\e<t •eamtjc'. meinx Goxcmmcnl xccuriticx ind in) other 
xeointi charpetl on the rc\cntie^ of the Centnl Government or of i Provmcnl 
GmTmtnmt or ginrintcxt! fulh is regmls pnncip.il inci interest bv the Sccrc 
tan of ^titc m Council or the ^ecrclin of *^tite nr the Centnl Government or 
a ProMncnl Government iml inv ilclienttirc or other seciirit) for mono issued 
under the luthontv of inv Act of i Ixtpslittirc estiblished m British India b) or 
on l>ehilf of i port tnj«t or municipal eorpontion or citv improvement trust m 
anv Pre<idencv town or bv or on Ivehilf of the tni<tees of the port of Karachi 
*find inv <eaintv i«<ue<l I v the Goven ment of in Indian State and specified as 
in approved «eetm!v for the purpo«cs of this Act bj the Central Government b) 
notification m the official Gazette] 

(4) "auditor means a pcr<on qinltfievl under the provisions of section 
144 of the Indian Companies Act lOH to act a< an auditor of companies 

‘certified’ m relation to anv copv or tnnshtion of a document re 
ou red to be furnished h\ or on liehalf of *fan insurer or a provident socictj as 
dcfinH in Part 111] means ccfttfic<1 bv i principal officer of ‘fsuch insurer or 
provident societal to be i true cop) or i correct tnnstition is the cisc mi) be 

(6) ‘Court meins the princtpi! Civil Court of onpnil jurisdiction m a 
district ind includes the High Court in excrci<c of its ordinal onginat 
etv i! jurisdiction 


LFG nrr 

t Added !v ^ 2 Aft W of 1^10 
*Cubsl tilled for tie words ‘an insurer" 
bv S 2 Act Xni of IWl 
* Substituted for the words the insurer" 
thtd 


lQt9 A C 452=193^1 P C 195 9 Rani; 
452=1931 Ranff 210 Joint inmranef — 
Fraud of one would avo d the cla m of the 
other also 162 I C 443 See also 171 I 
C 631=1937 Rang 262 (Life policy) As 
to estoppel of companj jee 40 P L R 549 
'=1938 Lah 168 Construction of terms m 
Fire Insurance Pol c) See 190 I C 843 
=1940 P C 199 ( Civil commot on ) 

I L R (1938) 2 Cal 400=1939 Cil 105 
( Open ng in godovn) 41 C W N 339= 
1936 Cal 550 (Construction of term as to 
arb trat on in fire po1 cy) 1939 A C 452= 
1939 PC 195 ( Insurance of goods does 
not cover profits) 1936 Lah 685=38 P L 
R 40o ( Rules fot the t me being in force 

Meanng of in 1 fe policy) 1934 Rang 

15 (Clause 1 miting liab 1 ty of company to 
cla ms made will n 1 jear) Fire Insurance 
Policy const lutes ent re contract 40 P L 
R 549=1938 Lah 168 (Effect of svarranty 
hv assured) 1938 Lah 168 As to bur 
den of proof see 190 I C 813=1940 P C 
W (P C) 41 C W N 941=1937 Cal 
510 (Life policy) Fire Insurance Pohey 
when becomes effective 153 I C 387=1934 
Ranir 343 Commencement of r sk 56 All 
237=1933 All 900 1934 All 298=1934 A 
C C.M -386 


L J 719=56 All 726 As to effect of re 
nevsil of pohev see 1933 Cal 170=36 C 
WN 1101 1934 Rang 261 67 M L J 522 
(Life polc>) As to the effect of material 
mt«deSfftption of proper!) insured see 41 L 
W 160=193> P C 1=68 M L J 99 
(PC) 11 Rang 266=1933 Rang 166 
See aha 67 T C 28=19^3 Rang 6 (Insured 
prem ses destroyed by fire — Right of mort 
gagee of prem ses) Fire rtanne and Life 
Insi ranee — Contract of reinsurance is one 
of inlemmty See 196 I C 198=1941 Lah 
68 (Power of indemn fied person to com 
promise) 

Motor Insurance — See 1937 A L J 442 
c:1937 All S3S 1937 OWN 507=13 
Luck 474=1937 Oudh 476 1933 A C 70= 
1933 P C 11=64 M L J 133 (P C ) 

Marine Insurance —What is tola! los/ 
KM I C 332=1927 PC 188 (P C) Non 
payt eft of premium is no defence on a 
su t by assured to recover losses 27 Bom 
L R 1310=1926 Bom 82 On a time 
nol cv there is no v.'arremty of seaioort! mess 
of the vessal 27 Bom L R 1310=1926 
Bom 82 Loss by penis of the seas — What 
,s See 1941 P C 68 (P C ) 

Sec 2 (2) —See 40 Bom L R 52=1938 
Bom 182 (Meaning of Pot cy holder ) 

31 S L R 416=1937 Sind 113 (Policy uro 
vidng for payment of certain sum on hap- 
pening of contingency during lifet me of 
member and providing for no payment to 
representative in case member dies before 
contngenc) — Nature of) See also 30 S 
L R 92=1936 Sind 165 
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(7) “Government securities” means Go\’emment securities as defined in 
the Indian Securities Act, 1920; 

(8) “insurance company*' means any insurer being a company, associa* 
tion or partnership which may be W’ound.up under the Indian Companies Act, 
1913, or to which the Indian Partnership Act, 1932, applies; 

(9) “insurer” means — 

(c) any individual or unincorporated body of individuals or ’body cor- 
porate incorporated under the law of any country other than British India, 
carrying on insurance business (not being a person specified in sub-clause (c) 
■of this clause) which — 

(i) carries on that business in British India, or 

• . -(m) has his or its principal place of business or is domiciled in 

British India; 

>[or ^ 

(t») with the object of obtaining insurance business, employs a repre- 
'sentative, or maintains a place of business, in British India ;] . . 

(fe) any body corporate (not being a person specified in sub-clause (c) 
of this clause) carrying on the business of insurance, which is a body corporate 
incorporated under any law for the time being in force in British India; or 
stands to any such body corporate in the relation of a subsidiary companjr within 
the meaning of the Indian Companies Act, 1913, as defined by sub-section (2) 

• of section 2 of that Act, and 


(c) any person who in British India has a standing contract with unde^ 
writers who are members of the Society of Lloyd’s .whereby such person is 
authorised within the terms of such contract to issue protection notes, cover 
notes, or other documents granting insurance cover to others on behalf of the 
undenvriters, 

but does not include an Insurance agent licensed under section 42 or a provi- 
’dent society *[a8 defined in Part IIIJ ; 

(10) “insurance agent” means an insurance agent licensed under sec- 

tion 42 being an individual who receives or agrees to receive payment by way of 
commission or other remuneration in consideration of his soliciting or procur- 
ing in‘:urance business ; r , . 

(11) “life insurance business” includes annuity business, that is to say, 
the business of effecting contracts of insurance for the granting of annuities 
on human life and, if so provided in the contract of insurance, disability and 
double *[or triple] indemnity accident benefits; 

(12) “manager” and .“officer” have the meanings assigned to those ex- 
pressions in clauses (9) and (11) respectively of section 2 of the Indian Com* 
■panics Act, 1913; 

(13) “managing agent” means a person, firm or company entitled to the 
management of the whole affairs of a company by virtue of an agreement with 
the company, and under the control and direction of the directors except to the 
extent, if any, otherwise provided for in the agreement, and includes any per* 
son, firm or company occupying such position by whatever name called. 

Explanation — If a person occupying the position of managing agent 
calls himself manager or managing director, he shall nevertheless be regarded aS 
managing agent for the purposes of section 32 of this Act; 


LEG. REF. 

. * Added by S. 2, Act XI of 1939. 

* Substituted for the words “to wlilch 1 


provisions of Part III apply" hy w . - 
* inserted by S. 2, Act XI of 1939 
XIII of 1941. 
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(14) *'prc«cnl>cd ’ means prescribed b> rules made under section 114, 
md 

(15) ‘ ?upcnntcndcnt of In«urincc' means the ofTicer, who shall be t 
qualified actuary, appointed bj the Ccnlnl Government to perform the duties 
of the Supcnntcndcnl of Insurance under this Act 

PART 11 

Pkovjcoss ArrLiCAMT to Issusrss 

*|2 A r.scry insurer shall be subject to all the 
pronsions of this Act in relation to anj class of insu* 
ranee Imunc^s «o lonp as his liabilities in British India 
m respect of business of that class remain unsatis- 
fied or not otbcniisc provided for 

2 n Tlic provisions of this Act shall not apply 
to an insurer as defined in paragraph (i) or (j«) of 
<ub clause (a) of clause (9) of section 2 in relation 
to an) class of hts insurance business vsherc such in 
surer has ceased lieforc the commencement of this 
Act to enter into an) neu contracts of that class of 
business J 


Ir'i-rfM lf> lie «ulj]ect to 
lht» Act %hi1e labilitir* re- 
ni n uniatii^icd 


Thu Act not lo arply to 
certain innircrs eeaairj; to 
enter irto nci\ contract* be- 
fore conmenctment of 
Act 


3 (1) No ‘[person] shall, after the commencement of this Act, begin to 

Rerutration insurance business m Bntish 

India and no insurer carrying on any class of insu 
ranee business m Bntish India shall after the expiry of three months from the 
commencement of this Act continue to carry on any such business unless he 
has obtained from the Superintendent of Insurance a certificate of registra- 
tion 


•[Provided that in the case of an insurer avho vsas carrying on any class 
of insurance business in British India at the commencement of this Act, failure 
to obtain a certificate of registration m accordance with the requirements of 
this sub section shall not operate to invalidate any contract of insurance enter 
ed into by him if before ‘(such date as may be fixed in this behalf b) the Cen 
tral Government by notification m the official Gazette], he has obtained that 
certificate ] 

(2) Every application for registration shall be accompanied b) — 

(0) a certified copy of the memorandum and articles of association, 
where the applicant is a company and incorporated under the Indian Compa 
nies Act, 1913, ®[or imder the Indian Companies Act, 1882, or under the Indian 
Companies Act, 1866 or under an) Act repealed thereby,] or, in the case of 
any other insurer specified in sub clause (a) (n) or sub-clause (b) of clause 
(9) of section 2 a certified copy of the deed of partnerhip or of the deed of 
constitution of the company as the case iiia> be or in the case of an insurer 
having his principal place of business or domiale outside Bntish India docu 
ment specified m clause (o) of section 63 

(1) the name address and the occupation, if any, of the directors where 
the insurer is a company incorporated under the Indian Companies Act 1913, ®[or 


1 Inserted by S 2 A Act XI of 1939 
'* Substituted for the word insurer" by 
S 3 Act XX of 1940 ^ ^ 

’Added (with retrospective effect), tind 


♦Substituted for the words braeke,ts and 
igures the expiry of one month from the 
•ommencement of the Insurance (Amend 
nent) Act. 1940 by S 3 Act Xllf of J941 
•Inserted by S 2 Act XLI of ISQ9v 
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under the Indian Companies Act, 1882, or under the Indian Companies Act, 
1866, or under any Act repealed thereby,] and in the case of an insurer specified 
in sub-clause (a) (ii) of clause (9) of section 2 the names and addresses of 
the proprietors and of the manager in British India, and in any other case the 
full address of the principal office of the insurer in British India, and the names 
of the directors and the manager at such office and the name and address of 
some one or more persons resident in British India authorised to accept any 
notice required to be served on the insurer; 

(c) a statement of the class or classes of insurance business done or to 
he done, and a statement that the amount required to be deposited by section 7 
or section 98 before application for registration is made has been deposited 
together with a certificate from the Reserve Bank of India showing the amount 
deposited ; 

(d) where the provisions of section 6 or section 97, apply, a declaration 
verified by an affidavit made by the principal officer of the insurer authorised 
in that behalf that the provisions of those sections as to working capital have 
been complied with; 

. , (e) in the case of an insurer having his principal place of business or 

domicile outside *{India], a statement verified by an affidavit made by the prin- 
cipal officer of the insurer setting forth the requirements (if any) not applica- 
ble to nationals of the countiy’ in which such insurer is constituted, incor- 
porated or domiciled which are imposed by the laws or practice of that country 
upon Indian nationals as a condition of carrying on insurance business in that 
country ; 

(/) a certified ‘copy of the published prospectus, if any, and of the stand- 
ard policy forms of the insurer and statements of the assured rates, advantages, 
tenns and conditions to be offered in connection with insurance policies together 
with a certificate in connection with life insurance business by an actuary that 
such rates, advantages, terms and conditions are workable and sound: 

Provided that in the case of marine, accident and miscellaneous insurance 
business other than workmen’s compensation and motor car insurance the above 
requirements regarding prospectus, forms and statements shall be complied with 
only in so far as the prospectus, forms and statements may be available; and 

(p) the prescribed fee for registration being not more than *[five] hun-. 
dred rupees for each class of business. 

(3) In the case of any insurer having his principal place of business or 
domicile outside ®[India], the Superintendent of Insurance shall withhold regis- 
tration or shall cancel a registration already made, if he is satisfied that in the 
country in which such insurer has his principal place of business or domicile Indian 
nationals are debarred by the law or practice of the country relating to, or ap- 
plied to insurance from carrying on the business of insurance, or that any 
requirement imposed on such insurer under the provisions of section 62 is not 
satisfied. ‘ .* ' 

«[(4) The Superintendent of Insurance shall cancel the registration of 
an insurer either wholly or in so far as it relates to a particular class of insu- 
rance business, as the case may be, — _ , i 

(a) if the insurer fails to comply with the provisions of section 7 or 
section 98 as to deposits, or 

(ft) if the insurer is in liquidation or is adjudged an insolvent, or 

LEG. REF. * Substituted for “British India” by S. 3, 

‘Substituted for the words “British Indii" Act XX of 1940. 
by S. 3 , Act XX of 1940. ‘Sub-section substituted (with retrospec- 

J Substituted for the word ''one” by S. 3, live effect) ibid, 

XUl of i^i. , ' 
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(f^ iVit or n ch«A of ihc !«»inc«s of iJic insurer has been 

tran«fcrTC<I lo nn\ peron or In^ l»ccn inn^fcrrcd to or armlgamalcd with the 
b*j«mc*« of anj other insurer or 

(rf) if the whole of the ilrjxiMt made in respect of a class of insurance 
Inj»jnc«s has Iktoi relumed to the insurer tinder section 9 1 
nor] 

*((f) if in the ca»c of an insurer specified m sub-clause (c) of clause 
(9) of s'^ti HI 2 ll c «lan ! nc contract referred lo tn that sub clause is cancelled 
or IS suspcndctl an 1 ctmli utps ir lie «u«pcn led for a period of six months 

and the Superintendent of Insurance roa> cancel the registration of an 
insurer if the insurer has faded to lia\e the registration renewed] 

(S) WTicn the Supenntendent of Insurance with holds or cancels any 
rcpstration under «ub «ccii)n (3) or ‘(clause (o) of sub-section (4)] ‘[clause 
(f) of «u! section (4), or because the insurer has failed to ha\e the registration 
rcncssed), he shall gi\c notice in ssnting to the insurer of his decision and 
the deasion shall take effect on such dale as he maj spcctfj tn that behalf m 
the notice such date not l>eing less than one month nor more than two months 
from the date of the receipt of the notice m the onlinar> course of transmis 
sion 

‘((5 A) When the Superintendent of Insurance cancels any registration 
under clau«e (f>), clause (c) or clause (<f) of subsection (4) the cancellation 
shall take effect on the date on avhicli notice of the order of cancellation is 
scraed on the insurer 

(S B) When a registration is cancelled the insurer shall not after the 
cancellatior haS taken effect enter into an) new contracts of insurance but alt 
rights and liabilities in respect of contracts of insurance entered into bv him 
before such cancellauon takes effect shall subject to the provisions of sub 
section (5 D) continue as if the cancellation had not taken place 

(S C) Where a registration is cancelled under clause (o) of sub sec 
tion (4) ‘[clause (e) of subsection (4) or because the insurer has faded 
to have his registration renewed) the Supenntendent ot Insurance may at his 
discretion revive the registration if the insurer withm six months from the 
date on which the cancellation took effect makes the deposits required by 
section 7 or section 98 ®|or has his standing contract restored or has had an 
application under sub section (4) of section 3 A accepted] as the case may be 
and complies with an) directions which may be given to him by the Superinten 
dent of Insurance 

(5 D) Where a registration is cancelled under sub section (4) and the 
msurer is a company incorporated under the Indian Companies Act 1913 or 
under the Indian Companies Act 1882 or under the Indian Companies Act 
1866 or under any Act repealed thereby the Superintendent of Insurance shall 
as soon as ma) be after the expir) of six months from the date on which the 
cancellation took effect apply to the Court for an order to wind up the msu 
ranee compan> or to wind up the affairs of the compan) m respect of a class 
of insurance business unless the registration of the insurance company has been 
revived under sub section (5 C) or an application for winding up the company 
has been alread) presented to the Court The Court may proceed as if an ap 


LEG REF 

iThe word of clause (e) and the words 
follow ng clause {e) were added b> S 3 
Act XIII of 1941 


(4) by S 3 Act XX of 1940 
•Inserted by S 3 Act XIII of 1911 
•Sub-sect ons S A to S D nserted (with 
retrospect ve effect) by S 3 Act XX of 


■C.ih«iifiited fw th retrospect vc effect) for IWO 
the word brackets and figirc sub sect on •Inserted by S 3 Act XIII of l94l 
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plication under this sub-section ^Yere an application under sub-section (2) of sec- 
tion 53, or sub-section (1) of section 58, as the case may be.J 

(6) The Superintendent of Insurance shall, on being satisfied that the 
applicant has fulfilled all the requirements of *[this section] applicable to him, 
'[register the insurer and grant him] a certificate of registration. 

’[3-A. (I) An insurer who has been granted a certificate of registration 
under section 3 shall have the registration renewed 
annuall}* for each year after that ending on the 31st 


Renewal of Registration. 


day of December, 1941. 

(2) An application for the renewal of a registration for any year shall 

be made by the insurer to the Superintendent of Insurance before the 31st day 
of December of the preceding year, and shall be accompanied as provided in 
sub-section (3) by evidence of pajment of ^ the prescribed fee which shall not 
exceed one thousand rupecs^for each class of insurance business, but may vary 
according to the volume of business done b>' the insurer in India in each class 
of insurance business to which the registration relates. . , 

(3) The prescribed fee for the renewal of a registration for any jeat- 
shall be paid into the Reserve Bank of India» or, where there is no office of that 
Bank, into the Imperial Bank of India acting as the agent of that Bank, or into 
any ^vemment treasury*, and the receipt shall be sent along with the applica- 
tion for renewal of the registration. > 

” (4) If an insurer fails to apply for renewal of registration before the 
date specified in sub-section (2) the Superintendent of Insurance may, so long 
as an application to the Court under sub-section (5-D) of section "S has not been 
made, accept an application for renewal of the registration on receipt from the 
insurer of the fee payable with the application and such penalty, not e-xceedmg 
the prescribed fee payable by him, as the Superintendent of Insurance may 
require ; 

Provided that an appeal shall He to the Central Government from an 
order passed by the Superintendent of Insurance imposing a penalty on the 
insurer. 


(S) The Superintendent of Insurance shall, on fulfilment by the insu- 
rer of the requirements of this section, renew the registration and grant him a 
certificate of renew'al of registration.] 

4. (1) N'o insurer, not being ^[a provident society as defined in Part III], 
Mmimum hmits for annm- ^ Co-opwative "Life Insurance Society or a Mutual 
ties and oilier benefits se- Insurance Company to w'hich Part IV of this Act 
ured by policies of life in- applies, shall pay or undertake to pay on any policy 
surance. ^ jjfe jnsurance issued after the commencement of 

this Act an annuity of fifty rupees or less or a gross sum of rupees five hundred 
or less exclusive of any profit or bonus provided that this shall pot prevent an 
insurer from Converting any policy' into a paid up policy of any value or pay- 
ment of surrender value of any amount. 

*[(2^ Nothing contained in this section shall apply to any policy of the 
description known as a group poliity, w'here the number of persons covered by 
the policy’ is not less than fifty or such smaller number as may be approved by 
the Superintendent of Insurance and a standard form of the policy has been 
certified in writing by the Superintendent of Insurance to be a policy of such 
description.] 


LEG REF. 

» Substituted for the Words “the Act"" by 
S. 3. Act XX of IWO. 

* Substituted for the words “grant the mi- 
surer," th\d. i ' 


•Inerted by S. 4, Act Xllt of IWI 
•Substituted for the.ssords “a prosidenl 
soaety to which Part III’’ bv S. 5. Act 
XIII of 1941. • 

•Tilts sub-section was substituted, 



s-| 


Tiir I^<utA^cI; Act (IV or 1938) 


3087 


5 (1) An insurer 'Inll nol be reci'Icml b^ ■* mmc identical with that 

Keilritnon on nam, ol “''’”''7 ''S'* 

inturcr ”*■ ncirl) rc^cmblinf; tint name as to be 

cilcuIUcd In deceive cxcqit when ibe insurer m ex- 
tv*cnce IS in tbc course of bcinp dissolved .mil signifies his consent to the Supenn* 
fendent of Insurance. 

(2) If an insurer, though imdvcrtcncc or othcnvisc, is without such 
consent as aforc«aid registered b) a name identical with that b) which an insu- 
rer alrcadj in existence whether previous!) registered or nol is carr>ing on busi- 
ness or <0 ncarU rcscmblmg ji as to l>c calculated to deceive the first mention- 
ed insurer shall, if called upon to do «o b) the Supcnntcndenl of Insurance 
on the application of the second mentioned insurer, change his name with 
in a lime to be fixed b) the Su|>cnntcndent of Insurance 

Provided that nothing in this section shall appl> to anj insurer canning 
on business before the 27th di) of Januni), 1937, under the Indian Life Assur- 
ance Companies Act, 1912, 

(3) No insurer other than a provident socicl) '(as defined m Part 
III], who begins to cart) on insurance business after the commencement of this 
Act, shall adopt as its name and no such insurer carrying on business before 
the commencement of this Act shall continue after the expiry of six months 
from the commencement thereof to u<e as its name an> combination of words 
which includes the word “provident** 

6 No insurer incorporated after, or who commenced earning on the 

n i. . business of life insurance m British India whether 

Requircmen as o p- f^mmon with any other business, after 

the 26th da) of Januar), 1937, shall be registered 
unless he has as working capital a net sum of not less than fifty thousand rupees 
exclusive of the deposit to be made before registration under sub section (5) of 
section 7 of this Act, and exclusive m the case of a company of any sums payable 
as prelimmar) expenses m the formation of the company 

7 (1) Ever) insurer not being an insurer specified m sub-clause (c) of 
clause (9) of section 2 shall in respect of the msu 


Deposits 


ranee business earned on by him m Bntish India 


deposit and keep deposited with the Reserve Bank of India in one of the offic 
es in India of the Bank for and on behalf of the Central Government *fthe 
amount hereafter specified either in cash in approved securities estimated at 
the market value of the securities on the da) of deposit or partly m cash and 
partly in approved securities, so estimated] 

(o) where the business done or to be done m life insurance only, two 
htmdred thousand rupees 

(I>) where the business done or to be done is fire insurance only, one 
hundred and fifty thousand rupees 

(c) where the business done or to be done is marine insurance only one 
hundred and fifty thousand rupees 

(d) where the business done or to be done ’[is miscellaneous insurance 
only, that is to say, insurance which is not in the opinion of the Central Govem- 


LEG REF 

r Substituted for the words to which Part 
in applies by S 6 Act \III of 1941 
*Substituted for the words "ci«h or ap 
proved securities estimaaed at the marker 
value of the securities on the day of depos t 
of the amount hereafter specified n-vmcly" 
(with retrospective effect) by S 4 Act X\ 
of 1940 


•Substituted for the words is accident 
and miscellaneous insurance includinff work 
men's compensation and motor car insiir-ince" 
(with retrospective effect) by S 4 Act XX 
of ISMO 


Sec 7 ^ee 74 C L J 491=46 C W 
N 2S4 cited under S 9 tnfra 
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ment principally or wholly of any kind or kinds included in clauses (a), (b) 
or (c)], one hundred and fifty thousand rupees; 

: (e) where the business, done or to be done *[is] life insurance and any 
one of the three classes specified in clauses (6), (c) and (d), three hundred 
thousand ntpees of which two hundred thousand rupees shall be the deposit for 
life insurance business ; 

(/) where the business done or to be done *[is] life insurance and any 
two of the three classes specified in classes (b), (c) and (rf), four hundred 
thousand rupees of which two hundred thousand rupees shall be the deposit for 
life insurance business; 

(g) where the business done or to be done '[is] life insurance and all 
three classes specified in clauses (ft), (r) and (d), four hundred and fifty thou- 
sand rupees of which two hundred thousand rupees shall be the deposit for 
life insurance business; 

(k) where the business done or to be done does not include life insurance 
but ^[is] any two of the classes specified m clauses (ft), (r) and (d), two hun- 
dred and fifty thousand rupees; 


(1) where the business done or to he done does not include life insu- 
rance but *[is] all three classes specified in clauses (ft), (c) and (d), three 
hundred and fifty thousand rupees ; *[♦] 

«[***♦*»**] 

^[Provided that, where the business done or to be done is marine insu- 
rance only and relates exclusively to country craft or its cargo or both, the 
amount to be deposited under this sub-section shall be ten thousand rupees 
only.] 

(2) Where the insurer Is an insurer specified in sub-clause (c) of clause 
(9) of section 2, he shall be deemed to have compiled with the provisions of 
this section as to ^ deposit, if in respect of any class of insurance business 
‘(carried on] by him in British India under a standing contract of the nature 
referred to in sub-clause (c) of clause (9) of section 2 a deposit of an amount 
one-and-a-half times that specified in sub-section (1) as the deposit for that 
class of insurance business has been made in the Reserve Bank of India in one 
of the offices in India of the Bank for and on behalf of the Central Government 
in cash or approved securities estimated at the market value of the securities 
on the day of deposit by or behalf of the underwriters who are members of the 
Society of Lloyd's with whom he has his standing contract. 

(3) Where the deposit is to be made by an insurer incorporated before, 
or carrying on the business of insurance in British India before, the 27th day 
of January, 1937, the deposit referred to in sub-section (1) may be made in not 
more than seven instalments, of which the first'shall be not less than one-fourth 
of the total amount of the deposit and shall be paid before the application for 
registration is made, the second shall be not less than one-sixth of the balance 
of the deposit and shall be paid before *[the expiry of four months from the 
commencement of the Act], and the c subsequent instalments shall be of not 
less than the minimum amount required as the second instalment and shall be 
paid before the 1st day of January of each succeeding year: 

Provided that in the case of insurers carrj-ing on life insurance business 
only, the deposit may be made in not more than ten instalments, of which 


LEG. REF. 

1 Substituted for the word "includes”, 
ibid • 

’The %\ord "and" and clause (i) omitted 
b> S. 4. Act XX of IWO. 


^This proviso added, tbid. 

‘Substituted for the word "transacted’ by 
Act XI of 1939. 

•Substituted for the words and figures 
the Isl day of January, 1939", ibid. 
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the fir»l iha!l be not less thm one fourth of the total amount of the deposit, 
and »ha!l be paid l>cfore the application for registration is made, the second 
«hall he not less than one ninth of the balincc of the deposit, and shall be paid 
iKifore 'Ilhc expiry of four months from the commencement of this Act], and 
the subsequent instalments shall l>c of not less than the minimum amount requir 
cd as the second instalment and shall Ik: paid before the 1st daj of January 
of each succeeding > car 

(■1) Notuiihstanding anything coninincd in subsection (3), m the ca«e 
of an insurer *(to uhom that sub section ipphcs,] not being an insurer speci- 
fied in sub<l3usc (o) (ii) or sub-chusc (fc) of clause (9) of section 2 and not 
being an insurer incorporated m or domiciled in the United Kingdom, the depo- 
sit referred to m sub section (1) shall be made m two instalments of svhich 
the first shall be not le<s than one-half of the total amount of thp deposit and 
shall be made before the application for registration is made, and the second 
shall be made before the expir> of one jear from the date of registration 

(5) Where the deposit is to be made b> an insurer neither incorporated 
before, nor carrying on insurance business in British India before, the 27th 
da) of Januar), 19^7, the deposit ma) be made in instalments of not less than 
one fourth the total amount before the application for registration is made, not 
less than onc-lhird the balance before the expir) of one )ear from the com- 
mencement of business in British India and not less than one half the residue 
before the expir) of two )ears from the commencement of business in Bntish 
India and the balance before the cxpirj of three >cars from the commencement 
of business in British India 

Proaaded that in the ca<e of any insurer not being an insurer specified m 
sub-clause (o) (») or sub-clause (b) of clause (9) of section 2 and not being 
an insurer incorporated in or domiciled in the United Kingdom the deposit shall 
be made in full before the application for registration is made 

(C) No class of insurance business m addition to the class or classes in 
respect of which an insurer is already liable to make a deposit under sub Section (1) 
or sub section (2) shall be undertaken by the insurer until the deposit to which 
he IS alread) liable has been made m full and the additional deposit required in 
respect of the additional class of business or so much thereof as under the provi- 
sions of sub section (3), (4) or (5) is to be made before the application for 
registration, has also been made m full 

(7) Securities alreadj deposited with the Controller of Currency ir 
compliance aMth the Indian Life Assurance Companies Act 1912 shall be trans 
ferred by him to the Reserve Bank of India and shall to the extent of their market 
\alue *[as at the date of the commencement of this Act], be deemed to be deposited 
under this Act ^[as the instalment or as part of the instalment to be made under 
the foregoing provisions of this section ^fore the application for registration is 
made whether any such application is or is not m fact made] 

(8) A deposit made m cash shall be held by the Reserve Bank of India 
to the credit of the insurer and shall »[except to the extent if any to which the 


LEG REF 

^Substituted for the words and figures “the 
1st day of January 1939’ by S 3 of Act XI 

of J t. J 

» These words were inserted by toid 
» Substituted for the words on the day 
of the first deposit made in compliance with 
this Act (with retrospective effect) by 
S 4 of Act XX of WO 
s Substituted (with retrospective effect) 
for the words m respect of the life msu 
ranee business of the insurer tbtd 
* These words were inserted (with retros 
pcctivc effect) by ibtd 


NOTES 

Sec 7 (7) — S 7 (7) is simply a general 
provision to make available the secunt es 
already deposited under the old Act for the 
purpose of being used as depos ts under the 
new Act the provis on as to valuation being 
purely a question of machinery Although 
there is no specific provision stating that 
deposits already made and now deemed to 
be made under the new Act by virtue of 
S 7 (7) will be appropriated according to 
the instalments fixed by S 7 (3) that is 
implied in the words of S 7 (7) themselves 
deemed to be deposited under this Act ” 
I L R (1940) 2 Cal 127=1940 Cal 529 
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cash has been invested in secunties under sub-section (9 A)], be returnable to 
the insurer m cash m any case m which under the provisions of this Act a deposit 
IS to be returned, and any interest accruing due and collected on secunties 
deposited under sub section (1) or sub section (2) shall be paid to the insurer, 
subject only to deduction of the normal commission chargeable for the realization 
of interest 


^[(9) The insurer may at any time replace any securities deposited by him 
under this section with the Reserve Bank of India either by cash or by other 
approved securities or partly by cash and partly by other appro\ed securities 
provided that such cash, or the value of such other approved securities estimated 
at the market rates prevailing at the time of replacement, or such cash together 
with such value as the case may be, is not less than the value of the securities 
replaced esthnated at the market rates prevailing when they were deposited. 

(9-A) The Reserve Bank of India shall, if so requested by the insurer,— 
(a) sell any securities deposited by him with the Bank under this section 
and hold the cash realised by such sale as deposit, or 

(^) invest in approved securities specified by the insurer the whole or any 
part of a deposit held by it in cash or the whole or any part of cash received by it 
on the sale of or on the maturing of securities deposited by the insurer, and hold 
the secunties in which investment is so made as deposit, ^[and may charge the 
normal commission on such sale or on such investment] 

(9 B) Where sub section (9-A) applies, — 

(o) if the cash realised by the ^ale of or on the maturing of the securities 
(excluding m the former case the interest accrued) falls short of the market value 
of the securities at the date on which they were deposited with the Bank, the 
insurer shall make good the deficiency by a further deposit either m cash or m 
approved securities estimated at the market value of the securities on the day on 
which they are deposited, or partly m cash and partly in approved 
securities so estimated within a penod of two months from tiie date on which the 
securities matured or were sold or where the secunties matured or were sold before 
the ilst day of March, 1940, within a penod of four months from the commence 
ment of the Insurance (Amendment) Act, 1940, and unless he does so the insurer 
shall be deemed to have failed to comply with the requirements of this section 
as to deposits , and 

(&) if the cash realised by the sale of or on the maturing of the securities 
(excluding in the former case the interest accrued) exceeds the market value o! 
the secunties at the date on which they were deposited with the Bank, the Central 
Government may, if satisfied that the full amount required to be deposited under 
sub section (1) is in deposit, direct the Reserve Bank to return the excess ] 

(10) If any part of a deposit made under this section is used m the 
discharge of any liability of the insurer, the insurer shall deposit such additional 
sum in cash or approved secunties * [estimated at the market value of the secunties 
on the day of deposit or partly in cash and partly in such secunties], as will make 
up the amount so used The insurer shall be deemed to have failed to comply 
with the requirements of sub section (1), unless the deficiency is supplied withm 
a penod of two months from the date when the deposit or any part thereof is so 
used for discharge of liabilities 

8 (1) Any deposit made under section 7 *[or section 98] shall be deemed 


« 4 * to be part of the assets of the insurer but shall not be 

Reservation of deposits ... nnr shall 


susceptible of any assignment or charge nor 
it be available for the discharge of any liabiUiy of the insurer other than liabilities 


LEG REF 1940 

iSubSs (9) (9 A) and (9B) were * Added by S 7 of Act XIII of 1941 

substituted for the onginal sub S (9) (with 'Inserted by S 4 of XX of 1940 

retrospective effect) by S 4 of Act XX of 'Inserted by S 4 of Act XI of 1939 
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an»mR out of policies of jn«unnec i«sticd bj the insurer <o long n nn) such 
liabilities remain undi<clnrg«l, nor <lntl it be liable to ittachment in execution 
of anA decree except a decree obtained b} a polic) holder of the insurer m respect 
of a debt due upon a poliC) which debt the polic) holder has failed to realise in 
anj o’hcr waa 

(2) VTicre a deposit is made m respect of life insurance business the 
deposit made m respect thereof sb-j|l not l>e available for the discharge of anj 
Iiabilitv of the insurer other than liabilities arising out of policies of life 
insurance issued In the insurer 


9 WTicrc an insurer has ceased to carr> on in Bntish India an} class of 
_ , . - , insurance business in respect of which a deposit has 

Fcfim o epo I s made under section 7 ‘[or section 93] and his 

liabilities in British India in respect of business of that class have been satisfied 
or arc otherwise provided for, the Court maj, on the application of the insurer, 
order the return to the insurer of so much of the deposit as docs not relate to the 
classes of insurance, if an), which he continues to carrj on 


10 (1) \Mierc the insurer carries on business of more than one of the 

classes specified in clauses (o), (b) (c) and (d) of 
and accounts jub section (1) of section 7, he shall keep a separate 

” account of all receipts and payments m respect of 

each such class of insurance business *(and where the insurer carries on business 
of the class specified m clause (d) of that sub section whether alone or m con 
junction with business of another class he shall unless the Superintendent of 
Insurance waives this requirement in writing keep a separate account of all 
receipts and pajanents in respect of each such sub class of the class specified m 
clause (d) as maj be prescribed m this behalf 

Provided that no sub class of the class of insurance business specified m 
clause (d) of sub section ( 1 ) of section 7 shall be prescribed under this sub section 
if the insurance business comprised in the sub class consists of insurance contracts 
which are terminable by the insurer at intervals not exceeding twelve months and 


LEG REF 

1 Inserted by S 5 of Act XI of 1939 

* Added by S 8 of Act XIII of 1941 

l^OTES 

Sec 9 — Where under a scheme of com 
promise under S 1S3 Compan es Act it is 
proposed not to change one kind of company 
into another kind but in the process of 
reconstruction to put an end to the old 
company which was limited by shares and 
to create a new mutual company the provi 
sions of S 9 with regard to refund of 
deposit will come into force 4S C W N 
979 No order for refund can be made 
under S 9 m respect of a discontinued 
business unless all the I abilities in respect 
of the same have been fully satisfied or 
otherwise provided for 74 C L J 491:= 
46 C W N 284 

Secs 9 and 7 — It is not necessary that 
an insurer should deposit the full amount as 
IS required under S 7 (1) before he can, 
present an appt cation for refund under 
S 9 of the Act m respect of a certain class 
of insurance business that has been dis 
continued by him Under S 7 (1) of the 
Act. the amount to be deposited by an 
insurer is rupees two lacs if the business 


earned on b> him is purelj life insurance 
business If on the other hand m sccllane 
ous insurance business is combined by him 
with life insurance the deposit is increased 
to rupees rce lacs out of which rupees 
two lacs should be regarded as deposit for 
life insurance business Utder sub S (3) 
of the section the insurer has the right to 
deposit this amount in certa n instalments 
As tile entire deposit of rupees three lacs as 
required under 5 7 (1) is to be divided into 
two parts the instalments permitted under 
sub S (3) are susceptible of similar divi 
sion and it would be quite proper to allocate 
one tl ird of such instilments to the miscel 
laneous insurance business and the rema n 
tng two thirds to the Life Insurance If 
the insurer discont nues the former class 
of business he can under S 9 of the Act 
obtain refund of so much of the instalments 
of deposit as do not relate to the life insu 
ranee wh ch he continues to carry on It 
would be extremely unreasonable to hold 
that although he has d scont nued one class 
of business he will still be bound to make 
deposits m respect of both classes of bus 
ness and unless and until the full amount is 
denosited no separation of funds is pcrmis 
sible 74 C L J 491=:46 C W N 284 
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under which, if a claim arises, the insurer's liability to pay benefit ceases wthin 
one year of the date on which the claim arose ] 

(2) Where the insurer carries on the business of life insurance, ’[all 
receipts due m respect of such business], shall be carried to and shall form a 
separate fund to be called the life insurance fund and the deposit made by the 
insurer m respect of life insurance business shall be deemed to be part of 
such fund 

(3) The life insurance fund shall be as absolutely the security of the life 
policy holders as though it belonged to an insurer carrying on no other business 
than life insurance business and shall not be liable for any contracts of the insurer 
for which it would not have been liable had the business of the insurer been only 
that of life insurance and shall not be applied directly or indirectly ** • * * 
for any purposes ® [other than those of the life insurance business of the insurer) 

11 (1) Every insurer, in the case of an insurer specified in sub clause (a) 

(«) or sub clause (b) of clause (9) of section 2 in 
Accounts and balance respect of all insurance business transacted by him 
^ and in the case of any other insurer in respect of the 

insurance business transacted by him in India, shall at the expiration of each 
calendar year prepare with reference to that year — 

(а) m accordance with the regulations contained m Part I of the First 
Schedule, a balance-sheet in the form set forth m Part II of that Schedule, 

(б) m accordance with the regulations contained in Part I of the Second 
Schedule, a profit and loss account in the forms set forth m Part II of that 
Schedule, except where the insurer carries on business of one class onl) of the 
classes specified m clauses (a), (b) and (c) of sub section (1) of section 7 and 
Qo other business , 

(c) *[m respect of each class or sub class of insurance business for ^^hlch 
he is required under sub section (1) of section 10 to keep a separate account of 
receipts and payments] in accordance with the regulations contained in Part I 
of the third Schedule, a revenue account m the form or forms set forth m Part 11 
of that Schedule applicable to *[that class or sub class of insurance busme*;s] 

(2) Unless the insurer is a company as defined in clause (2) of 
sub section (1) of section 2 of the Indian Companies Act, 1913], the accounts and 
statements referred to m sub section (1) shall be signed by the insurer, or in the 
case of a company by the chairman, if any, and two directors and the principal 
officer of the company, or m the case of a firm by two partners of the firm and 
shill be accompanied by a statement containing the names and descnptions of the 
persons in charge of the management of the business during the period to which 
such accounts and statements refer and by a report by such persons on the affairs 
of the business during that period 

(3) Where an insurer carrying on the business of insurance at the com 
mencement of this Act has prepared the balance sheet and accounts required b> 
the Indian Life Assurance Companies Act 1912 or has based his accounts upon 
the financial and not the calendar year, the provisions of this section shall, if the 
Central Government so directs m any case apply until the 31st day of December, 

LEG REF * Subslituted for the words 'm respect of 

i Substituted for the words the excess of each class of insurance business earned on 
receipts over pa>ments m respect of such by him by S 9 of Act XIII of 1941 
business b> S 8 of Act XIII of IWl ® Substituted for the words lhat class of 

»Thc words and figures save as provid insurance business , xhid 
cd in S 49" were omitted \h\d •Substituted for the words and figures to 

*These words were substituted for tlie which the Indian Companies Act, 1913 ap 
worh other than those of hfe insurance plies ^d 
tf>id 
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1939 aj tf m sub section (1) references to the calendar jear were references to 
the financial )car 

12. The balance sheet profit and loss account rc^cnue account and profit 
and Joss appropriation account of cverj insurer m the 
ca«c of an insurer specified m sub-clause (o) (n) or 
sub <ection (6) of c!au«e (9) of section 2 in respect of all insurance lusincss 
tnnvictcd b) him and in the ea^c of an> other insurer in respect of the insurance 
business tnnvicted b> him in India shill unless they are subject to audit under 

the Indnn Companies Act 1913 be audited annual!) by an auditor and the auditor 

shall in the audit of all such accounts ha\c the powers of c.xcrcise the functions 
\csted in and discharge the duties and be subject to the liabilities and penalties 
imposed on auditors of companies b) section 1*15 of the Indian Companies 
Act 1913 

13 (1) E\cry insurer carr^tn/f on life insurance business shall m respect 

of the life insurance business transacted by him m 
report and India and also m the case of an insurer specified m 

* * sub-clause (a) («) or sub clause (d) of clause (9) 

of section 2 m respect of all life insurance business transacted by him once at 
least in c%cr) fi\e jcirs cause an imcstigation to be made by an actuary into the 
financial condition of the life insurance business earned on by him including a 
a-aluation of his liabilities in respect thereto and shall cause an abstract of the 
report of such actuary to be made m accordance with the regulations contained 
in Part I of the Fourth Schedule and m conformity with the requirements of 
Part 11 of that Schedule 

(2) The provisions of sub section (1) regarding the mal mg of an abstract 
shall appl) wheneaer at any other time an investigation into the financial condi 
tion of the insurer is made with a view to the distribution of profits or an 
imestigalion is made of which the results are made public 

(3) There shall be appended to every such abstract as is referred to m 
sub section (1) or sub section (2) a certificate signed bj the principal officer of 
the insurer that full and accurate particulars of every policy under which there 
15 a liability either actual or contingent have been furnished to the actuiry for the 
purpose of the investigation 

(4) There shall be appended to every such abstract a statement in con 
formity with the requirements of Part II of the Fifth Schedule and prepared in 
accordance with the regulations contained in Part I of that Schedule of the life 
insurance business m force at the date to wrh ch the accounts of the insurer are 
made up for the purposes of such abstract 

Provided that if the investigation referred to m sub sections (1) and (2) 

IS made annually by any insurer the statement need not be appended every year 
but shall be appended at least once in every five years 

(5) Where an investigation into the financial condition of an insurer is 
made as at a date other than the expiration of the year of account the accounts 
for the period since the expiration of the last year of account and the balance 
sheet as at the date at which the investigation is made shall be prepared and 
audited in the manner provided by this Act 

*[(6) The provisions of this section relating to life insurance business shall 
apply also to any such sub class of insurance business included in the class 
Miscellaneous Insurance as may be prescribed under sub section ( 1 ) of sect on 10 
and the Superintendent of Insurance may authorise such mod fications and 
variations of the regulations contained m Part I of the Fourth and Fifth 
Schedules and o f the requirements of Part II of those Schedules as may b e 

LEG REF of J941 

i Sub sect on added by S 10 of Act XIII 
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under which, if a claim arises, the insurer’s liability to pay benefit ceases withir 
one year of the date on which the daim arose ] 

(2) Where the insurer carries on the business of life insura'- 
receipts due in respect of such business], shall be earned to and '■* 
separate fund to be called the life insurance fund and the dep'' 
insurer in respect of life insurance business shall be de'* 

such fund 

(3) The life insurance fund shall be as absolutely tlie 
policy holders as though it belonged to an insurer carrying on i 
than life insurance business and shall not be liable for any contracl 
for which it ^YOuld not have been liable had the business of the insi 
ihat of life insurance and shall not be applied directly or indirectl) 
for any purposes ® [other than those of the life insurance business of th 

11 (1) Every insurer, in the case of an insurer specified in sub cl 

(i») or sub clause (b) of clause (9) of sectio 
Accounts and balance respect of all insurance business transacted b} ' 

* and tn the case of any other insurer vn respect of 

insurance business transacted by him in India, shall at the expiration of e^cl 
calendar year prepare with reference to that >ear — 

(a) vn accordance with the regulations contained m Part I of the First 
Schedule, a balance sheet in the form set forth in Part II of that Schedule, 

(b) m accordance with the regulations contained m Part I of the Second 
Schedule, a profit and loss account m the forms set forth m Part II of that 
Schedule, except where the insurer carries on business of one class onI> of the 
classes specified in clauses (a), (b) and (c) of sub section (1) of section 7 and 
no other business , 

(c) *[m respect of each class or sub class of insurance business for uhich 
he 18 required under sub section (1) of section 10 to keep a separate account of 
receipts and payments] m accordance with the regulations contained in Part | 
of the third Schedule, a revenue account m the form or forms set forth m Part u 
of that Schedule applicable to ‘[that class or sub class of insurance business] 

(2) Unless the insurer is a company ®[, as defined m clause (2) oj 
stib section (1) of section 2 of the Indian Companies Act, 1913], the accounts and 
statements referred to m sub section (1) shall be signed by the insurer, or lO the 
case of a company by the chairman, if any, and two directors and the principal 
officer of the company, or in the case of a firm by two partners of the firm and 
shall be accompanied by a statement containing the names and descriptions of the 
persons m charge of the management of the business during the period to ^^Ich 
such accounts and statements refer and by a report by such persons on the aftairt 
of the business during that period 

(3) Where an insurer carrying on the business of insurance at the com 
mencement of this Act has prepared the balance sheet and accounts required by 
the Indian Life Assurance Companies Act 1912 or has based his accounts upoo 
the financial and not the calendar year, the provisions of this section shall if the 
Central Government so directs m any case apply until the 31st day of December 


LEG REF 

r Substituted for the words the excess of 
receipts o%er pajments m respect of such 
business b> S 8 of Act XIII of 1941 
*The words and figures save as provid 
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•Substituted for the words and figures i 
which the Indian Companies Act, 1913 aP 
plies , tbtd 
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1939, as if in stib section (I) references to the calendar }car were references to 
the finanaal )ear 

12. The balance sheet, profit and loss account, revenue account and profit 
and loss appropnation account of c\cr> insurer, m the 
‘ ca<c of an insurer specified m sub clause (o) (n) or 

sub <eet!on (f*) of cJau<c (9) of section 2 in respect of all msunnee hustness 
tran^cted b) him, and in the ca«c of an) other insurer in rc«;pcct of the insurance 
bu'tncss transacted b) him in India shall unless the) arc subject to audit under 
the Indian Companies Act, 1913 , be audited annuall) b) an auditor and the auditor 
«han in the audit of all ^uch accounts have Che powers of, exercise the functions 
vested in. and discharge the duties and be subject to the liabilities and penalties 
impo«ed on, auditors of companies b) <cclion l*t5 of the Indian Companies 
Act, 1913 

13 (1) nvery insurer carr)ing on life insurance business shall, in respect 

of the life insurance business transacted by him in 
Achianal report and and also in the ease of an insurer specified m 

* * ” sub-clause (o') («) or sub clause (b) of clause (9) 

of section 2 m respect of alt life insurance business transacted by him, once at 
least in ever) fne jears cause an imestigation to be made by an actuary into the 
■financial condition of the life insurance business earned on b) him, including a 
\*aluation of his habditics m respect thereto and shall cause an abstract of the 
report of such actuary to be made in accordance with the regulations contained 
in Part I of the Fourth Schedule and m conformity with the requirements of 
Part n of that Schedule 

(2) The provisions of sub section (1) regarding the making of an abstract 
shall appl) whenever at any other time an investigation into the financial condi- 
tion of the insurer is made with a view to the distribution of profits or an 
investigation is made of which the results arc made public 

(3) There shall be appended to every such abstract as is referred to in 
sub section (1) or sub section (2) a certificate signed b) the principal officer of 
the insurer that full and accurate particulars of every polic) under which there 
IS a liability either actual or contingent have been furnished to the actuary for the 
purpose of the investigation 

(4) There shall be appended to every such abstract a statement, m con 
formity with the requirements of Part II of the Fifth Schedule and prepared in 
accordance with the regulations contained in Part I of that Schedule of the life 
insurance business in force at the date to which the accounts of the insurer are 
made up for the purposes of such abstract 

Provided that if the investigation, referred to m sub sections (1) and (2) 

IS made annually by any insurer the statement need not be appended every year 
but shall be appended at least once in every five years 

(5) Where an investigation into the financial condition of an insurer is 
made as at a date other than the expiration of the year of account the accounts 
for the period since the expiration of the last )ear of account and the balance 
sheet as at the date at which the investigation is made shall be prepared and 
audited in the manner provided by this Act 

*[(6) The provisions of this section relating to life msunnee business shall 
apply also to any such sub class of insurance business included in the class 
‘Miscellaneous Insurance’ as may be presenbed under sub section ( I ) of section 10 
and the Superintendent of Insurance may authorise such modifications and 
vanations of the regulations contained m Part I of the Fourth and Fifth 
Schedules and of the requirements of Part II of those Schedules as may fap 


r Sub section added by S I0 of Ac( Xllf 


of IWI 
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necessary to facilitate their application to any such sub-class of insurance 
business 

Provided that, if the Superintendent of Insurance is satisfied that the 
1 ^ amount of the transactions earned out by an insurer m any such 
sub class of insurance business is so small as to render periodic investigation and 
valuation unnecessary, he may exempt that insurer from the operation of this 
sub section in respect of that sub class of insurance business ] 

14 Every insurer, in the case of an insurer specified in sub clause (fl) (n) 

Ree «fpr of j clause (b) of clause (9) of section 2 in respect 

register of claims * business transacted by him and m the case of 

. * j . , » other insurer m respect of the insurance business 

transacted by him in India shall maintain— 

(o) a register or record of policies in which shall be entered in respect 
policy issued by the insurer, the name and address of the policv holder 
e ate wheii the policy was effected and a record of any transfer, assignment or 
nomination of which the insurer has notice and 

j register or record of claims m which shall be entered every claim 

and address of the claimant 
and the date on which the claim was discharged or, m the case of a claim which 
is rejected the date of rejection and the grounds therefor 

^ (1) The audited accounts and statements referred to in section H and 

Submission of returns the abstract and statement referred to m section 13 
furnished ^ pnnted and four copies thereof shall he 

accounts anH Superintendent of Insurance *fm the case of the 

case of the 11 within six months and m the 

from the eSd nf ^ and statement referred to m section 13 within nine months] 

iromtne end of the period to which they refer s* • * • • 

havmiT^hrr'^nr.n^nl/*'? SIX months shall m the case of insurers 

of insurers cSiSpH ^ business or domicile outside India and in the case 
on business oS or domiciled m British India but also carrying 

the cS extended by three months and provided further that 

sub sectmn for allowed by this 

ArermShs returns by a further period not exceeding 

comnanv fu^ished one shall be signed in the case of a 

SSoaJv ^ f principal officer of the 

^ ^ company has a managing director or managing agent by 

fnd m the ■" ^y ^wo partner of the firm 

A\ ^ individual by the insurer himself 

BntKh Tnd,r?.®^V^f i"surer s principal place of business or domicile is outside 
Sumen^ referred M to the Superintendent of Insurance along with the 

revenue accounr.«i V" profit and loss account and 

revenue account and the valuation reports and valuation statements if any 'vhict 

the 'insurer is ‘''j ““‘’'“■'■ty of the countiy in whid 

the insurer is constituted incorporated or domiciled or where such documents 

tt oortified statement showinir the total assets and 

and his'toHl *' P'™'* covered by the said documents 

and his total income and expenditure dunng that penod 


in„'4"s'’T"s'‘ {r!S.ti 

■The ioid, The Snper'„?/„]«| „f te<e'°m'„Vhs we^rpnfi";”/ iW 
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16 (1) WTicrc b) Ihe law of the countr) in which an insurer, not beinr 

„ , an insurer specified in sub-clause (a) 00 or sul^ 

KflLm* b' in»uffrs fsia .« rrw . ' x ' ^ . 


UiiSed cr-t' At Drit.sh 2, is constituted 

Inij a incorporated or domiciled the insurer is required to 

prepare and to furnish to i public authont> of that 
country documents of substantially the same nature as the documents required 
to be furnished as returns in accordance with the provisions of section 15, the 
prxmsions of sub section (2) of this <ectton shall apply to such insurer in lieu 
of the provisions of sections 11, 12 13 and 15 


(2) The insurer shall within the time specified in sub section (1) of 
section 15, furnish to the Supenntendent of Insurance four certified copies in the 
Enplish lanpuapc of every balance sheet, account abstract report ind statement 
supplied to the public authority referred fo in sub section (I) of this section, and 
in addition thereto *[four certified copies] in the English language of 
each of the following statements, namely — 


(a) a statement ‘[audited by a per<on duly qualified under the law of the 
insurer’s country] showing the assets held by the insurer in Indn ‘fas at 
the date of any balance sheet so funished] , 


(b) ‘[for each class or sub-class of insurance business for which he iS' 
required under sub-section (1) of <cction 10 to keep a separate account of 
receipts and pijments a revenue account for the period covered by any account 
so furnished! m the form or forms set forth m Part II of the Third Schedule 
applicable to ‘(that chss or sub-class of insurance business) ‘[and similarly 
audited 1 showing separately with respect to business transacted by the insurer 
in India the details required to be supplied in a revenue account furnished under 
this clause of this sul^sectton 


‘[(o) a separate abstract of the valuation report m respect of all business 
transacted m India m each class or sub class of insurance business to which section 
13 refers prepared in the manner required by that section and] 


(d) a declaration in the prescribed form stating that all amounts received 
by the insurer directly or indirectly whether from his head office or from any 
other soufte outside India have been shown in the revenue account except such 
sums as properly appertain to the capital account 


17 Where an insurer being a company incorporated under the Indian 
Companies Act 1913 ‘[or under the Indian Com 
Exemption from certom panics Act 1882 or under the Indian Companies Act 
Ommme! Act OT3 “"<!'■■ “"7 repealed thereby,] m any year 

** furnishes *[his balance sheet and accounts] in accor- 

dance with the provisions of «£cction 15 he may at the same time send to the 
Registrar of Companies ‘[copies of such balance sheet and accounts] and 
[where such copies are so sent] it shall not be necessary for the company 
”[to file copies of the balance sheet and accounts] with the Registrar as required 


LEG REF 
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by sub-section (1) of section 134 of that Act and '[such copies so sent] ‘[shall 
be chargeable with the same fees and) shall be dealt with in all respects as if 
they were filed in accordance with that section. 

‘[17-A. Nothing in this Act shall apply to the preparation of accounts by 
an insurer and the audit and submission thereof in 
This Act not to apply respect of any accounting year which has expired prior 
to to the commencement of this Act, and notwithstanding 

Act’ coming into^force!* ** other provisions of this Act, such accounts shall 
be prepared, audited and submitted in accordance with 
the law in force immediately before the commencement of this Act.) 

18. Every insurer shall furnish to the superintendent of Insurance a certi- 
p t, every report on the affairs of the concern 

® ^ ^ which is submitted to the members, or policy-holders 

of the insurer immediately after Us submission to the members or policy-holders 
as the case may be. 

19. Every insurer, being a company or body incorporated under any law for 

the time being in force in British India, shall furnish 
Abstract of proceedings Superintendent of Insurance an abstract of the 

en mee ings. proceedings of every general meeting within thirty 

days from the holding of the meeting to which it relates. 

20. (1) Every return furnished to the Superintendent of Insurance or a 

- . certified copy thereof shall be kept by the Superinten- 

(Iomm°n«md‘s"urolySco- and any person 

pljj, ^ may procure a copy of any such return, or of any part 

thereof, on payment of a fee of six annas for every 
hundred words or fractional part thereof required to be copied, any five figures 
being deemed equivalent to one word. 

(2) A printed or certified copy of the accounts, statements and abstract 

furnished in accordance with the provisions of section 15 or section 16 shall, on 
the application of any shareholder or policy-holder made at any time within two 
years from the date on which the document was so furnished, be supplied'to him 
by the insurer within fourteen days when the insurer is constituted, incorporated 
or domiciled in British India and in any other case within one month of such 
application. ’ • 

(3) A copy of the memorandum and articles of association of the in<iurer, 
if a company, shall on the application of any policy-holder, be supplied to him by 
the insurer on payment of one rupee. 

_ , _ , ^ 21. (I) If it appears to the Superintendent of 

Insurance that any return furnished to him under the 
turns. provisions of this Act is inaccurate or defective in any 

respect, he may — 

(c) require from the insurer such further information, certified if he so 
directs by an auditor or actuary, as he may consider necessary to correct or 
supplement such return ; 

(b) call upon the insurer to submit for his examination at the 'principal 
place of business of the insurer in British India any book of account, register or 
other document or to supply any statement which he may specify in a notice served 
on the insurer for the purpose ; 

(c) examine any officer of the insurer on oath in relation to the return; 

(d) decline to accept any such return unless the inaccuracy has been cor- 
rected or the deficiency has been supplied before the expiry of one month from the 

LEG. REF. ‘Inserted by S. 13 of Act XIII of ml- 

* Substituted for the words "the copy of ‘Section inserted by S. 9 0‘ Act a1 o 
the accounts and balance-sheet so sent,” by 1939, 
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date on ^^hlch the requisition ishinp for correction of the inaccuracy ’or supply of 
the dcficienc) w^s dclncrcd to the insurer and if he declines to accept any such 
return the insurer ^hall be deemed to In\c faded to complj uith the provisions 
of section IS or section 16 rehtmg to the fumishinj; of returns 

(2) Tlic Court maj on the application of an insurer and after hearing the 
Supcnntendenl cancel an} order made b) llie Supcnntcndcnl under clause (c), 
(fc) or (f) of sub section (I) or ma} direct the acceptance of an} return a\hich 
the Supcnntcndcnl has declined to accept if the insurer satisfies the Court that 
the action of the Superintendent was in the circumstances unreasonable 

’(Prouded tliat no application under this sub section shall be entertained 
unless It IS made before the expiration of four months from the time when the 
Superintendent of Insurance made the order or declined to accept the return ] 

22 If it appears to the Superintendent of Insurance that an in\cstigation or 

valuation to whicli section 13 refers *[or an abstract 
Power of Surenntendent ^ saluation report furnished under clause (c) of 
valuation^” ** section (2) of section 16) does not properly mdi 

cate the condition of the affairs of the insurer by 
reason of the faulty basis adopted m the valuation he may after giving notice to 
the insurer and giving him an opportumi} to be heard cause an investigation and 
valuation to be made at the expense of the insurer b} an actuary appointed by the 
insurer for this purpose and approved by the Superintendent of Insurance 

23 (1) Ever} return furnished to the Superintendent of Insurance 

_ j - . . which has been certified by the Superintendent to be 

Ewdence of documents ^ furnished shall be deemed to be a return 

so furnished 

(2) Ever} document purporting to be certified by the Superintendent of 
Insurance to be a copy of a return so furnished shall be deemed to be a copy of 
that return and shall be received in evidence as if it were the original return un 
less some variation between it and the original tetum is proved 

24 [Sumtnary of returns to be published ] OmUted by s 16 of the Ins i 
ranee (^Ainendment) Act, 19-tl (XllI of 1941) 

25 No insurer shall publish in British India any 
Returns to be published return in a form other than that m which it has been 
m statutory forms furnished to the Superintendent of Insurance 

Provided that nothing contained in this section shall prevent an insurer 
from publishing a true and accurate abstract from such returns for the purposes 
of publicity 

26 Whenever any alteration occurs or is made which affects any of the 
matters which are required under the provisions of 
Allemuons m the pert.cu stib-scction (2) of section 3 to accompany an appima 
lars furnished with apph tion by an insurer for registration the insurer shall 
cation for registration to be forthwith furnish to the Supenntendent of Insurance 
reported fuU particulars of such alteration 

*[A1I such particulars shall be authenticated m the manner required by that 
sub section for the authentication of the matters therein referred to and where 
the alteration affects the assured rates advantages terms and conditions offered 


LEG REF 

‘This proviso added by S 14 Act XIII 
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NOTES 

Sec 22 —Where in the Punjab a com 
pany is registered both under the Life Assu 
ranee Companies Act as well as the Com 
panies Act, an application for its wmd 
C CM — 3SS 


ding up must be presented m the District 
Court only and not m the High Court and 
must be made by persons and subject to the 
qualifications mentioned in S 22 of the 
Ijfe Assurance Companies Act in view of 
the pTOVis ons of this section read wvlh S 
of the Companies Act After this apph 
cation has been made the procedure is regu 
lat^ by the provis ons of the Companies 
Act 44 P L R 1 
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in connection with life insurance policies, the actuarial certificate referred to 
in clause (/) of the said sub section sliall accompany the particulars of the 
alteration ] 

Investment, Loans and Management 
27 (1) Every insurer incorporated or domiciled in British India shall sub 

ject to the provisions of sub section (3), at all times 
invcst and hold invested assets equivalent to cot less 
than fifty five per cent of the sum of the amount ot 
his liabilities to holders of life insurance policies in India on account of matur 
ed claims ad the amount required to meet the liability on policies of life insurance 
maturing for payment in India less the amount of any deposit made 
under section 7 ^[or section 98] by the insurer m respect of his life insurance 
business and less any amount due to the insurer for loans granted b) him on 
polisies of life insurance ’[maturing for payment m India and within their sur 
render values], in the manner following namely, twentj five per cent of the 
said sum m Government securities and a further sum equal to not less than thirty 
per cent of the said sum in. Government! securities or other approved secunties 
or securities of or guaranteed as to principal and interest by the Government of 
the United Kingdom 

Explanation — The provisions of this sub section shall apply also to m 
surers incorporated in or domiciled in the United Kingdom 

(2) An insurer incorporated or domiciled elsewhere than m British 
India or the United Kingdom shall subject; to the provisions of sub section (3) 
at all times invest and hold invested assets equivalent to not less than the suin 
of his liabilities to holders of life insurance policies m India on account of 
matured claims and the amount required to meet the liability on policies of hj® 
insurance maturing for payment m India less the amount of any deposit mao® 
under section 7 '[or section 98] by the insurer in respect of his life insurance 
business and less any amount due to the insurer on loans granted by him on 
policies of hfe insurance ’[maturing for payment in India and within their sur 
render values ] in the manner following namely thirty three and one-third per 
cent of the said sum in Government secunties and the balance m Govern 
ment securities or other approved secunties or secunties of or guaranteed as to 
principal and interest b> the Government of the United Kingdom 

(3) An insurer carrying on business at the commencement of this Act 
to whom sub section (1) or sub section (2) applies shall before the expiry of 
four years from the commencement of this Act invest the total amount requir 
ed to be invested by those sub sections in the manner required thereby 

Provided that of such total amount the insurer shall have invested not 
less than one fourth in secunties of the nature specified m sub section (1) be 
fore the expiry of one year not less than one half before the expiry of two 
fourths before the expiry of three years from 

the*[30th day of June 1939] 

(4) The assets required by this section to be held invested by an insurer 
to whom sub section (2) applies shall be held m trust for the discharge of 
claims of the nature referred to m sub section (2) and shall be vested m trus 
tees resident m British India and approved by the Central Government by a" 
instrument of trust which shall be executed by the insurer and approved by the 


LEG REF 
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ouTicd b), or the members of uhosc Go\enting Body to the extent of one third 
consists of, mduiduals domiciled elsewhere thm m British India or the United 
Kingdom. 

28 ’[(1) E\er> insurer registered under this Act carrying on the busi- 

Sulcmcnt ot ?' '■‘'f ■"sura"^ 'veij- jear, withra thirty- 

of iMcis one dajs from the beginning of the >ear, submit to 

the Supenntendent of Insurance a statement showing 
as at the 3Ist da) of December of the preceding )car the assets held invested in 
accordance with section 27, and all other particulars necessary to establish that 
the requirements of that «cclion liaae been complied with and such statement shall 
be certified b) a principal officer of the insurer 

(2) Eacr) such insurer shall also furnish, within fifteen days from the 
last da) of Mardi, June and September, a statement certified as aforesaid show- 
ing as at the end of each of the said months the assets held invested in accord- 
ance with section 27 

(3) The Supenntendent of Insurance maj at hts discretion require any 
insurer to whom sub-section (I) applies to submit before the 1st day of August 
m each of any )ear a statement of the nature referred to in sub section (1), 
certified as required by that sub section and prepared as at the 30th day of 
June 

(4) In the case of an insurer having his principal place of business or 
domicile outside British India the Superintendent of Insurance may on appli 
cation made by the insurer extend the periods of fifteen and thirty one days 
mentioned m the foregoing sub sections to thirty days and sixty days, respec 
lively ] 

*[(5)1 The Superintendent of Insurance shall be entitled at an) time to take 
such steps as he may consider necessary for the inspection or verification of 
the assets invested in compliance with section 27 *[or for the purpose of secu 
ring the particulars necessary to establish that the requirements of that section 
have been complied with] <(The insurer shall comply with any requisition made 
in this behalf by the Superintendent of Insurance, and if he fails to do so within 
two months from the receipt of the requisition he shall be deemed to have made 
default in complying with the requirements of this section ] 


29 *({!)] No insurer shall grant loans or temporary advances either on 

Pror,b,l.o„ of loan, hypothecation of property or on personal security or 

othenvise, except loans on life policies issued by him 
within their surrender value to any director, manager managing agent actuary, 
auditor or officer of the insurer if a company or where the insurer is a firm to 
any partner therein, or to any other company or firm m which an) such direc- 
tor, manager managing agent, actuary officer or partner holds the position of a 
director, manager managing agent actuary officer or partner 

Provided that nothing herein contained shall apply to loans made by an 
insurer to a banking company 


Provided further that every existing loan to any director, manager, 
managing agent auditor, actuary officer or partner notwithstanding any contract 
to the contrary, shall be repaid within one year from the commencement of this 
Act, and in case of default, such defaulting director, minager, managing agent, 
auditor, actuary officer or partner shall cease to hold office on the expir) of one 


year from the commencement of this Act 


LEG REF « Substituted for the words "and the msu 

I Substituted for the original rub section rer shall comply with all requi'itions made by 
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Provided further thot nothing in this section shall prohibit a company from 
granting such loans or advances to a subsidiary company or to any other company 
of which the company granting the loan or advance is a subsidiary company 
' 1(2) The provisions of section 86 D of the Indian Companies Act 1913, 
shall not apply to a loan granted to a director of an insurer being a company, if 
the loan is one granted on the security of a policy on which the insurer bears the 
risk and the policy was issued to the director on his own life, and the loan is 
within the surrender value of the policy ] 

30 If by reason of a contravention of any of the provisions of section 27 

or section 29, any loss is sustained by the insurer or by 
Liability of directors the poliigr holders every director, manager, managing 
travcnuons of Ss* 27 ?n"d officer or partner who is knowingly a party to 

29 such contravention shall without prejudice to any other 

penalty to which he may be liable under this Act be 
jointly and severally liable to make good the amount of such loss 

31 None of the assets in British India of any insurer shall except in the 

case of deposits made with the Reserve Bank of India 
be^kcoV under section 7 *[or section 98] or m so far as assets 

** are required to be vested in trustees by sub section (4) 

of section 27, be kept otherwise than *Im the name of a public officer approved 
by the Central Government, or) m the corporate name of the undertaking if a 
company, or in the name of the partners, if a firm or m the name of the 
propnetor, if an individual 


Limitation on employ 32 (1) No insurer shall after the commence 

of managing agents of this Act appoint a managing agent for the 

and on the remuneralion j t _ t © o » 

payable to them conduct of his business 

(2) Where any insurer engaged m the business of insurance before the 

commencement of this Act employs a managing agent for the conduct of his 
business then notwithst mding anything to the contrary contained m the Indian 
Companies Act 1913 and notwithstanding anything to the contrary contained m 
the articles of the insurer if a company or in any agreement entered into by the 
insurer such managing agent shall cease to hold office on the expiry of three years 
from the commencement of this Act and no compensation shall be payable to him 
by the insurer by reason only of the premature termination of his employment as 
managing agent ^ 

(3) After the commencement nf this Act notwithstanding anything con 
tamed in the Indian Companies Act, 1913, and notwithstanding anything to the 
contnry contained m any agreement entered into by an insurer or in the articles 
of association of an insurer being a company, no insurer shall pay to a managing 
agent and no managing agent shall accept from an insurer as remuneration for 
his services as managing agent more than two thousand rupees per month m all 
including salary and commission and other remuneration payable to ana 
receivable by him for his services as managing agent 

Inspection 

33 (1) If the Superintendent of Insurance has reason to believe that the 

interests of the policy holders of an insurer are m 
Power of Super njendent danger or that an insurer is imable to meet hts obli 
spection^^"'^* ° gations or has made default m complying avith any 

of the provisions of this Act or that an offence undet 
this Act has been or is likely to be committed by an insurer or any officer of an 
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insurer, or if he recci\cs a requisition in this behalf signed by shareholders of an 
insurer being a compan} not less in number than one tenth of the whole body of 
shareholders and holding not Ic«s than one tenth of the whole share capital or 
if he recci\*cs a requisition in this behalf signed b> not less than fifty policy- 
holders holding policies of life insurance tliat ha\e been in force for not less than 
three } cars and arc of the total value of not less than fifty thousand rupees and 
supported b> an affidavit, he may, after giving notice to the insurer and giving 
him an opportunity to be heard, ‘[order an investigation of the affairs of the 
insurer to be made b> an auditor or actuar), or by both an auditor and an actuary 
appointed simultaneous!), or first b) an auditor only or an actuary only and 
aftenvards b) in actuar) or auditor, or may himself make such investigation 

Provided that an auditor or actuary appointed for this purpose by the 
Superintendent of Insurance shall not be an auditor or actuary in the employ of 
the insurer ] 

(2) The Court may, on the application of an insurer and after givnng 
notice to and hearing the Superintendent of Insurance, forbid such action by the 
Supenntendent, if the insurer satisfies the Court that it is unnecessary m the 
circumstances 

‘[Provided that no application under this sub section shall be entertained 
unless it is made before the expiration of three months from the date on which 
the Superintendent of Insurance intimates to the insurer his intention to take 
such action ] 

*[(3) The results of any investigation made under tins section shall be 
recorded in vvnting by the auditor or actuary appointed or by the Superintendent 
of Insurance, as the case may be, and four copies of the record sh^ll be supplied 
to the Superintendent of Insurance, and when the investigation is completed a 
copy of such record or where both an auditor and an actuary have been appointed 
of each such record shall be furnished by the Supenntendent of Insurance to the 
insurer and to the shareholders or the poliqr holders who have sent a requisition 
for such an investigation ] 

(4) The Superintendent of Insurance may require the insurer to comply 
within a time to be specified by him (not being less than fifteen days from the 
receipt of the notice by the insurer) with any directions he may issue to remedy 
defects disclosed by such inspection 

(5) If, as a result of any investigation made under this section, the 
Superintendent of Insurance is of opinion that it is necessaiy m the interests of 
the policy holders that the business of the insurer should be wound up, or if the 
insurer fails to comply with any directions issued under sub section (4), the 
Superintendent may, after giving notice to the insurer and giving him an opportu 
nitv to be heard apply to the Court to have the business of the insurer wound up 

34 When any investigation is made m pursuance of section 33 the provi 
, . sions of section 140 of the Indian Companies Act, 

Powers of mvesugator shall apply for the purposes of such investi 

gation as they apply to an investigation made in pursuance of section 138 of that 
Act, and all expenses of and incidental to such investigation ^[includmg any 
expenses incurred before the making of an order by the Court under sub 
section (2) of section 33] shall be defrajed by the insurer ‘[shall have priority 
over other debts due from the insurer and shall be recoverable as an arrear of 
land revenue] 


LEG REF 
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Provided further thit nothing m this section shall prohibit a company from 
granting such loans or advances to a subsidiary company or to any other company 
of which the company granting the loan or advance is a subsidiary company 
^ {(2) The provisions of section 86 ID of the Indian Companies Act 1913 
shall not apply to a loan granted to a director of an insurer being a company, if 
the loan is one granted on the security of a policy on which the insurer bears the 
risk and the policy was issued to the director on his own life and the loan is 
within the surrender value of the policy ] 

30 If by reason of a contravention of any of the proMsions of section 27 

or section 29, any loss is sustained by the insurer or by 
Lability of directors the policy holders every director, manager, managing 
travenuo^ns^^of Ss* 27 partner who is knowingly a party to 

29 such contravention shall without prejudice to any other 

penalty to which he may be liable under this Act be 
jointly and severally liable to make good the amount of such loss 

31 None of the assets in British India of any insurer shall except in the 

case of deposits made with the Reserve Bank of India 
bchSt 7 *tor section 98] or in so far as assets 

are required to be vested in trustees by sub section (4) 
of section 27, be kept otherwise than *[in the name of a public officer approved 
by the Central Government or] m the corporate name of the undertaking if a 
company, or in the name of the partners if a firm or m the name of the 
propnetor if an individual 


Limitation on employ 32 (1) No insurer shall after the commence 

S' on ‘h's Act appemt a manarng agent for the 

payable to tl em conduct of his business 

(2) Where any insurer engaged in the business of insurance before the 
commencement of this Act employs a managing agent for the conduct o* his 
business then notwithstanding anything to the contrary contained m the Indian 
Companies Act 1913 and notwithstanding anything to the contrary contained in 
the articles of the insurer if a company or m any agreement entered into by the 
insurer such managing agent shall cease to hold office on the expiry of three 
from the commencement of this Act and no compensation shall be payable to him 
by the insurer by reason only of the premature termination of his employment as 


managing agent ^ 

(3) After the commencement. this Act notwithstanding anything con 
tamed m the Indian Companies Act 1913 and notwithstanding anything to the 
contrary contained m any agreement entered into by an insurer or in the articles 
of association of an insurer being a company no insurer shall pay to a managing 
agent and no managing agent shall accept from an insurer as remuneration for 
his services as managing agent more than two thousand rupees per month m all 
including salary and commission and other remuneration payable to and 
receivable by him for his services as managing agent 


INSPECTKIN 

33 (I) If the Superintendent of Insurance has reason to believe that the 

interests of the pohej holders of an insurer are m 
Power of Super ntendent danger or that an insurer is unable to meet his obli 
spection^^"*^^ ” gations or has made default m complying with any 

of the provisions of this Act or that an offence under 
this Act has been or is likely to be committed by an insurer or any officer of an 
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insurer, or if he reccncs a requisition m this behalf signed by shareholders of an 
insurer being a company not less in number than one tenth of the whole body of 
shareholders and holding not less than one tenth of the whole share capital or 
if he rccci\cs a requisition m this behalf signed b> not less than fifty policy 
holders holding policies of life insurance tliat have been m force for not less than 
three ) ears and are of the total value of not less than fifty thousand rupees and 
supported b) an afiidavit, he may, after giving notice to the insurer and giving 
him an opportunity to be heard, ‘{order an investigation of the affairs of the 
insurer to be made b) an auditor or actuary, or by both an auditor and an actuary 
appointed simultaneous!}, or first by an auditor only or an actuary only and 
aftenvards by an actuary or auditor, or may himself make such investigation 

Provided that an auditor or actuary appointed for this purpose by the 
Superintendent of Insurance shall not be an auditor or actuary in the employ of 
the insurer ] 

(2) The Court may, on tlie application of an insurer and after giving 
notice to and hearing the Superintendent of Insurance, forbid such action by the 
Superintendent, if the insurer satisfies the Court that it is unnecessary in the 
arciunstances 

’[Provided that no application under this sub section shall be entertained 
unless It IS made before the expiration of three months from the date on which 
the Superintendent of Insurance intimates to the insurer his intention to take 
such action ] 

*[(3) The results of any investigation made under this section shall be 
recorded in vv nting by the auditor or actuary appointed or by the Superintendent 
of Insurance, as the case may be, and four copies of the record shall be supplied 
to the Superintendent of Insurance, and when the investigation is completed a 
copy of such record or where both an auditor and an actuary have been appointed 
of each such record shall be furnished by the Superintendent of Insurance to the 
insurer and to the shareholders or the policy holders who have sent a requisition 
for such an investigation ] 

(4) The Superintendent of Insurance may require the insurer to comply 
Within a time to be specified by him (not being less than fifteen days from the 
receipt of the notice by the insurer) with any directions he may issue to remedy 
defects disclosed by such inspection 

(5) If, as a result of any investigation made under this section, the 
Superintendent of Insurance is of opinion that it is necessary m the interests of 
the policy holders that the business of the insurer should be wound up or if the 
insurer fails to comply with any directions issued under sub section (4), the 
Superintendent may, after giving notice to the insurer and giving him an opportu 
nity to be heard apply to the Court to have the business of the insurer wound up 

34 When any investigation is made in pursuance of section 33 the provi 
sions of section 140 of the Indian Companies Act, 
Powers of mvcsligator apply for the purposes of such investi 

gation as they apply to an investigation made in pursuance of section 138 of that 
Act, and all expenses of and incidental to such investigation ^[including any 
expenses incurred before the making of an order by the Court under sub 
section (2) of section 33] shall be defrajed b) the insurer ’[shall have pnonty 
over other debts due from the insurer and shall be recoverable as an arrear of 
land revenue] 
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Provided further that nothing m this section shall prohibit a company from 
granting such loans or advances to a subsidiary company or to any other company 
of whidi the company granting the loan or advance is a subsidiary company 

^ [(2) The provisions of section 86 D of the Indian Companies Act, 1913, 
shall not apply to a loan granted to a director of an insurer being a company, if 
the loan is one granted on the security of a policy on which the insurer bears the 
risk and the policy was issued to the director on his own life and the loan is 
within the surrender value of the poli^ ] 

30 If by reason of a contravention of any of the provisions of section 27 

or section 29, any loss is sustained by the insurer or by 
Liability of directors the policy holders, every director, manager, managing 
etc., for loss due to con a«gnt, officer or partner who is knowingly a party to 
^raven ions os n contravention shall without prejudice to any other 

penalty to which he may be liable under this Act, be 
jointly and severally liable to make good the amount of such loss 

31 None of the assets in British India of any insurer shall, except m the 

case of deposits made with the Reserve Bank of India 
Assets of insurer how to under section 7 *(or section 98] or m so far as assets 
are required to be vested m trustees by sub section (4) 
of section 27, be kept othenvise than ‘(in the name of a public officer approve 
by the Central Government, or] m the corporate name of the 
company, or in the name of the partners, if a firm, or m the name of tn 
propnetor, if an individual 

Limitation on employ 32 (I) No insurer shall, after the commence* 

ment of managing agents Act appoint a managing agent for the 

and on the remuneration ..ft. « 

payable to them conduct of his business 

(2) Where any insurer engaged m the business of ffj 

commencement of this Act employs a managing agent for t e Indian 

business then, notwithstanding anything to the contrary containe m 

Companies Act 1913, and notwithstanding anything to the 
the articles of the insurer if a company, or m any agreement entered into by me 
insurer such managing agent shall cease to hold office on ^^’^expiry of three yea« 
from the commencement of this Act and no compensation shall be ^ 

by the insurer by reason only of the premature termination of his employment 
managing agent / , 

fS'i After the commencement, pf this Act notwithstanding anything con 
tamed m the Indian Companies Act. 1913 and notwithstanding to ft 

contrary contained m any agreement entered rnto b> an rnsurer , 

of association of an insurer being a company no insurer shall pay to a mMagn a 
aUt and no managing agent shall accept from an insurer as remuneration tor 
hfs services as managing agent more than two thousand rupees “ Jd 

including salary and commission and other remuneration payable to 
receivable by him for his services as managing agent 
Inspection 

33 (1) If the Superintendent of Insurance has reason to believe that the 

interests of the policy holders of an insurer a’’® . 

Power of Superintendent danger or that an insurer is unable to meet his o 
of Insurance to order in crations or has made default in complying with a y 
of the provisions of this Act or that an „„ 

this Act has been or is likely to be committed by an insurer or any officer ot 
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insurer* or if he receives a requisition m this behalf signed by shareholders of an 
insurer being a companj not less m number than one tenth of the whole body of 
shareholders and holding not less than one tenth of the whole share capital or 
if he receives a requisition in this behalf signed by not less than fifty policy- 
holders holding policies of life insurance that have been in force for not less than 
three jearsjand arc of the total value of not less than fifty thousand rupees and 
supported by an affidavit, he may, after giving notice to the insurer and giving 
him an opportunity to be heard, ‘(order an investigation of the affairs of the 
insurer to be made b> an auditor or actuary, or by both an auditor and an actuary 
appointed simultaneously, or first by an auditor only or an actuaiy only and 
afterwards b> an actuary or auditor, or may himself make such investigation 

Provided that an auditor or actuary appointed for this purpose by the 
Superintendent of Insurance shall not be an auditor or actuary m the employ of 
the insurer ] 

(2) The Court may, on tlie application of an insurer and after giving 
notice to and hearing the Superintendent of Insurance, forbid such action by the 
Supenntendent, if the insurer satisfies the Court that it is unnecessary m the 
circumstances 

^(Provided that no application under this sub section shall be entertained 
unless It is made before the expiration of three months from the date on which 
the Superintendent of Insurance intimates to the insurer his intention to take 
such action ] 

*((3) The results of any investigation made under tins section shall be 
recorded m writing by the auditor or actuary appointed or by the Supenntendent 
of Insurance, as the case may be, and four copies of the record sh^ll be supplied 
to the Supenntendent of Insurance, and when the investigation is completed a 
copy of such record or where both an auditor and an actuary have been appointed 
of each such record shall be furnished by the Superintendent of Insurance to the 
insurer and to the shareholders or the policy holders who have sent a requisition 
for such an investigation ] 

(4) The Supenntendent of Insurance may require the insurer to comply 
within a time to be specified by him (not being less than fifteen days from the 
receipt of the notice by the insurer) with any directions he may issue to remedy 
defects disclosed by such inspection 

(5) If, as a result of any investigation made under this section, the 
Supenntendent of Insurance is of opinion that it is necessary in the interests of 
the policy holders that the business of the insurer should be wound up or if the 
insurer fails to comply with any directions issued imder sub section (4), the 
Supenntendent may, after giving notice to the insurer and giving him an opportu 
mtv to be heard apply to the Court to have the business of the insurer wound up 


34 When any investigation is made in pursuance of section 33 the provi 
„ , . . sions of section 140 of the Indian Companies Act 

Powers of investigalor apply for the purposes of such investi 

gation as they apply to an investigation made m pursuance of section 138 of that 
Act, and all expenses of and incidental to such investigation ^[including any 
expenses incurred before the making of an order by the Court under sub 
section (2) of section 33] shall be defrayed by the insurer “[shall have pnority 
over other debts due from the insurer and shall be reco%erable as an arrear of 
land revenue] 


LEG REF 

s Substituted for the Mords appoint an 
auditor or actuary or both not being an 
auditor or actuary m the employ of the 
uisurcr, to investigate the affairs of tie in 
surer or may himself make such msesti 


gahon*" by S 20 Act \in of 1941 
•This proMSO was added ibid 

• This sub section was substituted, tbtd 

4 Inserted (with retrospective effect) by 
S 21 Act Mil of W1 

• Added (with retrospectise effect) 



3100 


The Civil Court Manual (Imperial Acts). [S. 30 


Provided further that nothing in this section shall prohibit a company from 
granting such loans or advances to a subsidiary company or to any other company 
of which the company granting the loan or advance is a subsidiary company. 

* [(2) The provisions of section 86-D of the Indian Companies Act, 1913, 
shall not apply to a loan granted to a director of an Insurer being a company, if 
the loan is one granted on the security of a policy on which the insurer bears the 
risk and the policy was issued to the director on his own life, and the loan is 
within the surrender value of the policy.] . 

30. If by reason of a contravention of any of the provisions of section 27 

or section 29, any loss is sustained by the insurer or by 
Liability of directors, policy-holders, every director, manager, managing 
travent?o'ns^'2f Ss* % ?n”d Partner who is knowingly a party to 

29. such contravention shall, without prejudice to any other 

penalty to which he may be liable under this Act, be 
jointly and severally liable to make good the amount of such loss. 

31. None of the assets in British India of any insurer shall, except in the 

case of deposits made \vith the Reserve Bank of India 
be^kcoV bow to under section 7 *(or section 98] or in so far as assets 

* ■ are required to be vested in trustees by sub-section (4) 

of section 27, be kept otherwise than *(in the name of a public officer approved 
by the Central Government, or] in the corporate name of the undertaking, if ^ 
company, or in the name of ^e partners, if a firm, or in the name of the 
proprietor, if an individual. 

Limitation on employ- 32 (1) No insurer shall, after the commence* 

ment of this Act, appoint a managing agent for the 
payable to them conduct of his business. 

(2) Where any insurer engaged in the business of insurance before the 

commencement of this Act employs a managing agent for conduct o* bis . 
business, then, notwithstanding anything to the contrary contained in the Indian 
Companies Act, 1913, and notwithstanding anything to the contrary contained m 
the articles of the insurer, if a company, or in any agreement entered into by the 
insurer, such managing agent shall cease to hold office on the expiry of three years 
from the commencement of this Act and no compensation shall be payable to him 
by the insurer by reason only of the premature termination of his employment as 
managing agent. ^ 

(3) After the commencement, pf this Act, notwithstanding anything con- 
tained in the Indian Companies Act, 1913, and notwithstanding anything to the 
contrary contained in any agreement entered into by an insurer or in the articles 
of association of an insurer being a company, no insurer shall pay to a managing 
agent and no managing agent shall accept from an insurer as remuneration for 
his services as managing agent more than two thousand rupees per month in all, 
including salary and commission and other remuneration payable to a" 
receivable by him, for his services as managing agent. 


iNSreCTION. 

33. (1) If the Superintendent of Insurance has reason to believe that the 

interests of the policy-holders of an insurer are m 
Power of Superintendent danger Of that an insurer is unable to meet his obu* 
spectFom^^''^*^ ^ gations or has made default in complying with any 

of the provisions of this Act, or that an offence under 
this Act has been or is likely to be committed by an insurer or any officer of an 
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insurer, or if he ^eccI^cs a requisition in this behalf signed by shareholders of an 
insurer being a company not less m number than one-tenth of the whole body of 
shareholders and holding not less than one tenth of the whole share capital or 
if he reeax-es a requisition m this behalf signed by not less than fifty policy 
holders holding policies of life insurance tliat have been in force for not less than 
three >cars and are of the total \alue of not less than fifty thousand rupees and 
supported by an affidavit, he may, after giving notice to the insurer and giving 
him an opportunity to be heard, *{ordcr an investigation of the affairs of the 
insurer to be made by an auditor or actuary, or by both an auditor and an actuary 
appointed simultaneously, or first by an auditor only or an actuary only and 
aftenvards by nn actuary or auditor, or may himself make such imestigation 

Prodded that an auditor or actuary appointed for this purpose by the 
Superintendent of Insurance shall not be an auditor or actuary in the employ of 
the insurer ] 

(2) The Court may, on the application of an insurer and after giving 
notice to and hearing the Superintendent of Insurance, forbid such action by the 
Superintendent, if the insurer satisfies the Court that it is unnecessary in the 
arcumstances 

‘[Provided that no application under this sub section shall be entertained 
unless It is made before the expiration of three months from the date on which 
the Superintendent of Insurance intimates to the insurer his intention to take 
such action ] 

‘[(3) The results of any investigation made under this section shall be 
recorded m wnting by the auditor or actuary appointed or by the Superintendent 
of Insurance, as the case may be, and four copies of the record sh^ll be supplied 
to the Superintendent of Insurance, and when the investigation is completed a 
copy of such record or ^^here both an auditor and an actuary have been appointed 
of each such record shall be furnished by the Superintendent of Insurance to the 
insurer and to the shareholders or the policy holders who have sent a requisition 
for such an investigation J 

(4) The Superintendent of Insurance may require the insurer to comply 
within a time to be specified by him (not being less than fifteen days from the 
receipt of the notice by the insurer) with any directions he may issue to remedy 
defects disclosed by such inspection 

(5) If, as a result of any investigation made under this section the 
Superintendent of Insurance is of opinion that it is necessary m the interests of 
the poli<y holders that the business of the insurer should be wound up, or if the 
insurer fails to comply with any directions issued under sub section (4), the 
Superintendent may, after giving notice to the insurer and giving him an opportu 
nitv to be heard apply to the Court to have the business of the insurer wound up 

34 When any investigation is made m pursuance of section 33 the provi 
sions of section 140 of the Indian Companies Act, 
Powers of mve5tig:ator -^ppiy for the purposes of such investi- 

gation as th^ apply investigation made m pursuance of section 138 of that 
Act, and all expenses of and incidental to such investigation < (including any 
expenses incurred before the making of an order bj the Court under sub- 
section (2) of section 33] shall be defrajed by the insurer, “(shall have pnonty 
over other debts due from the insurer and shall be recoverable as an arrear of 
land revenue] 
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Amalgamation and Transfer of Insurance Business 


Amalgamation and trans 
£er of insurance business 


35 (1) No life insurance business of an insurer specified in sub clause (a) 

(ii) or sub clause (6) of clause (9) of section 2 shall 
be transferred to '[any person or transferred to] or 
amalgamated with the life insurance business of any 
other insurer except in accordance with a scheme prepared under this section and 
sanctioned by the Court having jurisdiction over one or other of the '[parties 
concerned ] 


(2) Any scheme prepared under this section shall set out the agreement 
under which the transfer or amalgamation is proposed to be effected, and shall 
contain such further provisions as may be necessary for giving effect to the scheme 

(3) Before an application is made to the Court to sanction any such 
scheme, notice of the intention to make the application together with a state- 
ment of the nature of the amalgamation or transfer, as the case may be, and of 
the reason therefor shall, at least two months before the application is made, be 
sent to the Central Government, '[and certified copies, four in number, of each 
of the following documents shall be furnished to the Central Government, and 
other such copies shall] during the two months aforesaid be kept open for the 
inspection of the members and policy holders at the principal and branch offices 
and chief agencies of the insurers concerned, namely — 

(a) a draft of the agreement or deed under which it is proposed to effect 
the amalgamalion or transfer, 

balance sheets in respect of the insurance business of each of the 
insurers concerned m such amalgamation or transfer, prepared in the Form set 
forth m Part II of the First Schedule and m accordance with the regulations 
contained m Part I of that Schedule, 


(c) actuarial reports and abstracts m respect of the life insurance business 
of each of the insurers so concerned, prepared in conformity with the require 
ments of Part II of the Fourth and Fifth Schedules and in accordance With the 
regulations contained in Part I of the Schedule concerned, 

(d) a report on the proposed amalgamation or transfer, prepared by an 
independent actuaiy who has never been professionally connected with any of the 
parties concerned in the amalgamation or transfer at any time in the five >ears 
preceding the date on which he signs his report, 

(^) any other reports on which the scheme of amalgamation or transfer 
was founded 

The balance sheets reports and abstracts referred to in clauses (5), (e) 
and (d) shall all be prepared as at the date at which the amalgamation or transfer 
if sanctioned by the Court is to take effect which date shall not be more than 
twelve months before the date on which the application to the Court is made 
under this section 

Provided that if the Central Government so directs m the case of any 
particular insurer there may be substituted respectively for the balance sheet 
report and abstract referred to in clauses (h) and (c) prepared m accordance 
with this sub section certified copies of the last balance-sheet and last report and 
abstract prepared in accordance with sections H and 13 ®fof this Act or section* 7 
and 8 of the Indian Life Assurance Companies Act, 1912] if that balance sheet 
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is prepared as at a date not more linn ^\eKe months, and that re|Jort and abstract 
as at a dale not more than five >ears, before the date on which the application to 
the Court is made under this section ] 

(4) WTicrc an application under sub section (3) is made to the Court 
withm three months from the commencement of this Act, the Court may, on 
application, extend for the insurer whose business is to be transferred to or 
amalgamated with tlie business of another insurer, the time allowed for registration 
'(under section 3 and for the pajment of the instalments of the deposit under 
section 7 or section 98] for such period not exceeding nine months as the Court 
ma} think fit 

36 WTien anj application such as is referred to in sub section (3) of sec- 

c . tion 35 ts made to the Court, the Court shall cause, if 

It so directs, notice of the appli- 
cation to be sent to every person resident in British 
India or m an Indian State who is the holder of a life policy of any insurer con 
cemed and shall cause a statement of the nature and terms of the amalgamation 
or transfer, as the case may be, to be published in such manner and for such 
period as it maj direct, and, after hearing the directors and such policy-holders 
as appl} to be heard and any other persons whom it considers entitled to be 
heard, maj sanction the arrangement, if U is satisfied that no sufficient ob)Cction 
to the arrangement has been established ‘(and shall make such consequential 
orders as are necessary to give effect to the arrangement including orders as to 
the disposal of any deposit made under section 7 or section 98) 

•(Provided that — ^ 

(fl) no part of the deposit made by any party to the amalgamation or 
transfer shall be returned except where, after effect is given to the arrangement 
the whole of the deposit to be made by the insurer carrying on the amalgamated 
business or the person to whom the business is transferred is completed 

(b) only so much shall be returned as is no longer required to complete 
the deposit last mentioned m clause (a), and 

(c) while the deposit last mentioned in clause (o) remains uncompleted 
no accession resulting from the arrangement to the amount already deposited 
by the insurer carrying on the amalgamated business or the person to whom the 
business is transferred shall be appropnated as payment or part payment of an> 
instalment of deposit subsequently due from him under section 7 or section 98 ] 

37 Where an amalgamation takes places between any two or more insurers 

or < (where any business of an insurer is transferred] 
Statements required after whether in accordance with a scheme confirmed by 
amalgamation and trans cr Court or otherwise, the insurer carrying on the 

amalgamated business or '(the person to whom the business is transferred] as 
the case may be, shall, within three months from the date of the completion of 
the amalgamation or transfer •( furnish m duplicate to the Central Government} — 

(o) a certified copy of the scheme, agreement or deed under which the 
amalgamation or transfer has been effected and 
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35. (1) No life insurance business of an insurer specified in sub-clause (fl) 
(«) or sub-clause (6) of clause (9) of section 2 shall 
be transferred to *(any person or transferred to] or 
amalgamated with the life insurance business of any 
other insurer except in accordance with a scheme prepared under this section and 
sanctioned by the Court having jurisdiction over one or other of the ^[parties 
concerned.] 


Amalgamation and trans- 
fer of insurance business. 


(2) Any scheme prepared under this section shall set out the agreement 
under which the transfer or amalgamation is proposed to be effected, and shall 
contain such further provisions as may be necessary for giving effect to the scheme. 

(3) Before an application is made to the Court to sanction any such 
scheme, notice of the intention to make the application together with a state- 
ment of the nature of the amalgamation or transfer, as the case may be, and of 
the reason therefor shall, at least two months before the application is made, be 
sent to the Central Government, *[and certified copies, four in number, of each 
of the following documents shall be furnished to the Central Government, and 
other such copies shall] during the two months aforesaid be kept open for the 
inspection of the members and policy-holders at the principal and branch offices 
and chief agencies of the insurers concerned, namely: — 

(a) a draft of the agreement or deed under which it is proposed to effect 
the amalgamation or transfer ; 

^((6) balance-sheets in respect of the insurance business of each of the 
insurers concerned in such amalgamation or transfer, prepared in the Form set 
forth in Part II of the First Schedule and in accordance with the regulations 
contained m Part I of that Schedule; 


(c) actuarial reports and abstracts in respect of the Hfe insurance business 

of each of the insurers so concerned, prepared in conformity with the require- 
ments of Part II of the Fourth and Fifth Schedules and in accordance ivim the 
regulations contained in Part I of the Schedule concerned; ' 

(d) a report on the proposed amalgamation or transfer, prepared by an 
independent actuary who has never been professionally connected with any of the 
parties concerned in the amalgamation or transfer at any time in the five years 
preceding the date on which he signs his report; 

(e) any other reports on which the scheme of amalgamation ur transfer 
was founded. 

The balance-sheets, reports and abstracts referred to In clauses (h). 
and (d) shall all be prepared as at the date at which the amalgamation or transfer 
if sanctioned by the Court is to take effect, which date shall not be more than 
twelve months before the date on which the application to the Court is made 
under this section: ^ 

Provided that if the Central Government so directs in the case of any 
particular insurer there may be substituted respectively for the balance-sheet, 
report and abstract referred to in clauses (6) and (c) prepared in accordance 
with this sub-section certified copies of the last balance-sheet and last report and 
abstract prepared in accordance with sections 11 and 13 “fof this Act or sections / 
and 8 of the Indian Life Assurance Companies Act, 1912] if that balance-sheet 
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IS prepared as at a date not more than twehe months and that refJort and abstract 
as at a date not more than fi\c }ears, before the date on which the application to 
the Court is made under this section ) 

(4) \Vlicrc an application under sub section (3) is made to the Court 
wtlhia three months from the commencement of this Act the Court may, on 
application, extend for the insurer whose business is to be transferred to or 
amalgamated with the business of another insurer, the time allowed for registration 
'[under section 3 and for the payment of the instalments of the deposit under 
section 7 or section 98] for such period not exceeding nine months as the Court 
maj think fit 

36 Wicn an} application such as is referred to in sub section (3) of sec 

tion 35 IS made to the Court the Court shall cause if 
Uon CoS the appli- 

cation to be sent to every person resident m British 
India or in an Indian State who is the holder of a life policy of any insurer con 
cerned and shall cause a statement of Jhe nature and terms of the amalgamation 
or transfer, as the case may be to be published m such manner and for such 
penod as it may direct and after hearing the directors and such policy holders 
as apply to be heard and anj other persons whom it considers entitled to be 
heard ma> sanction the arrangement if it is satisfied that no sufficient objection 
to the arrangement has been established *[and shall make such consequential 
orders as are necessarj to give effect to the arrangement including orders as to 
the disposal of any deposit made under section 7 or section 98] 

•[Provided that — _ 

(c) no pari of the deposit made by any party to the amalgamation or 
transfer shall be returned except where after effect is given to the arrangement 
the whole of the deposit to be made by the insurer carrying on the amalgamated 
business or the person to whom the business is transferred is completed 

(b) only so much shall be returned as is no longer required to complete 
the deposit last mentioned tn clause (a), and 

(c) while the deposit last mentioned in clause (o) remains uncompleted 
no accession resulting from the arrangement to the amount already deposited 
by the insurer carrying on the amalgamated business or the person to whom the 
business is transferred shall be appropnaled as payment or part payment of an} 
instalment of deposit subsequently due from him under section 7 or section 98 ] 

37 Where an amalgamation takes places betiveen any two or more insurers 

or ^ [where any business of an insurer is transferred] 
Statements required after whether in accordance with a scheme confirmed by 
amalgamation and transfer Court or otherwise the insurer carrying on the 

amalgamated business or ‘[the person to whom the business is transferred] as 
the case may be shall within three months from the date of the completion of 
the amalgamation or transfer •[furnish in duplicate to the Central Government] — 

(a) a certified copy of the scheme agreement or deed under which the 
amalgamation or transfer has been effected and 

LEG REF 4Sijbsttutcd for the words “''here anv 

vSubstituted for the words and fgurts bus nes^ of one insurer is transferred to 
and for the paj-ment of the first instalnent another b> S 24 ibid 
of the depos t under sections 3 and 7 by • Substituted for the 


13 Act XI of 1939 
2 Added by S 8 Act \\ of 1940 
s Proviso added by S 23 Act \III of 


..ords “tic insurer 

the bus ness «$ transferred" b> 

‘Substtufed for the words “furnish to 
the Central Government , tbid 


to wlo 
ibuf 



'3102 


The- Civil Court Manual (Imperial Acts). [S. 35 


Amalgamation and Transfer of Insurance Business 


Amalgamation and trans- 
'fer of insurance business. 


35. (1) No life insurance business of an insurer specified in sub-clause (c) 
(«) or sub-clause (b) of clause (9) of section 2 shall 
be transferred to ^[any person or transferred to] or 
amalgamated with the life insurance business of any 
other insurer except in accordance with a scheme prepared under this section and 
sanctioned by the Court having jurisdiction over one or other of the ^[parties 
concerned.] 


(2) Any scheme prepared under this section shall set out the agreement 
under which the transfer or amalgamation is proposed to be effected, and shall 
contain such further provisions as may be necessary for giving effect to the scheme. 

(3) Before an application is made to the Court to sanction any such 
scheme, notice of the intention to make the application together with a state- 
ment of the nature of the amalgamation or transfer, as the case may be, and of 
'the reason therefor shall, at least two months before the application is made, be 
sent to the Central Government, *(and certified copies, four in number, of each 
of the following documents shall be furnished to the Central Government, and 
other 'SUch copies shall] during the two months aforesaid be kept open for the 
inspection of the members and policy-holders at the principal and branch offices 
and chief agencies of the insurers concerned, namely: — 

(o) a draft of the agreement or deed under which it is proposed to effect 
the amalgamation or transfer; 

^[(6) balance-sheets in respect of the insurance business of each of the 
insurers concerned in such amalgamation or transfer, prepared in the Fonn set 
forth in Part II of the First Schedule and in accordance with the regulations 
contained in Part I of that Schedule; 


(tf) actuarial reports and abstracts in respect of the life insurance business 
of each of the insurers so concerned, prepared in conformity with the require- 
ments of Part 11 of the Fourth and Fifth Schedules and in accordance with the 
regulations contained in Part I of the Schedule concerned; 

(d) a report on the proposed amalgamation or transfer, prepared by an 
independent actuary who has never been professionally connected with any of the 
parties concerned in the amalgamation or transfer at any time in the five years 
preceding the date on which he signs his report; 

(e) any other reports on which the scheme of amalgamation ur transfer 
was founded. 

The balance-sheets, reports and abstracts referred to in clauses (b), (c) 
and (d) shall all be prepared as at the date at which the amalgamation or transfer 
if sanctioned by the Court is to take effect, which date shall not be more than 
twelve months before the date on which the application to the Court is made 
under this section: 

Provided that if the Central Government so directs in the case of any 
particular insurer there may be substituted respectively for the balance-sheet, 
report and abstract referred to in clauses (6) and (c) prepared in accordance 
with this sub-section certified copies of the last balance-sheet and last report and 
abstract prepared in accordance with sections 11 and 13 ®fof this Act or sections 7 
and 8 of the Indian Life Assurance Companies Act, 1912] if that balance-sheet 
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IS prepared as at a date not more than twelve months, and that rejJort and abstract 
as at a date not more than fi\e jears, before the date on which the application to 
the Court is made under this section } 

(4) mere an application under sub section (3) is made to the Court 
uithm three months from the commencement of this Act, the Court may, on 
application, extend for the insurer whose business is to be transferred to or 
amalgamated with the business of another insurer, the time allowed for registration 
^[under 'cction 3 and for the pajment of the instalments of the deposit under 
section 7 or section 98] for such period not exceeding nine months as the Court 
may think fit 

36 WHicn anj application such as ts referred to in sub section (3) of sec 

- , , tion 35 IS made to the Court the Court shall cause, if 

t.lTnd'mn/tcrTj S It so directs notice of the appli 

cation to be sent to every person resident in British 
India or in an Indian State who is the holder of a life polity of any insurer con* 
cemed and shall cause a statement of Jhc nature and terms of the amalgamation 
or transfer, as the case may be to be published m such manner and for such 
period as it may direct, and after hearing the directors and such policy holders 
as applj to be heard and anj other persons whom it considers entitled to be 
heard ma> sanction the arrangement if it is satisfied that no sufficient objection 
to the arrangement has been established *(and shall make such consequential 
orders as are necessary to give effect to the arrangement including orders as to 
the disposal of any deposit made under section 7 or section 98] 

•[Provided that — __ 

(c) no part of the deposit made by any party to the amalgamation or 
transfer shall be returned except where after effect is given to the arrangement 
the whole of the deposit to be made by the insurer carrying on the amalgamated 
business or the person to whom the business is transferred is completed 

(b) only so much shall be returned as is no longer required to complete 
the deposit last mentioned in clause (o), and 

(c) while the deposit last mentioned in clause (a) remains uncompleted 
no accession resulting from the arrangement to the amount already deposited 
by the insurer carrying on the amalgamated business or the person to whom the 
business is transferred shall be appropnafed as payment or part payment of any 
instalment of deposit subsequently due from him under section 7 or section 98 ] 

37 Where an amalgamation takes places betiveen any two or more insurers 

or •[where any business of an insurer is transferred] 
Statements required after whether in accordance with a scheme confirmed by 
amalgamation and transfer Court or otherwise the insurer carrying on the 

amalgamated business or ®[the person to whom the business is transferred] as 
the case may be, shall, withm three months from the date of the completion of 
the amalgamation or transfer '[furnish in duplicate to the Central GoicmmentJ — 

(o) a certified copy of the scheme agreement or deed under which the 
amalgamation or transfer has been effected and 
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Amalgamation and Transfer of Insurance Business. 


35. (1) No life insurance business of an insurer speciBed in sub-clause (o) 

I (li) or sub-clause (b) of clause (9) of section 2 shall 

Amalgamation and trans- transferred to '[any person or transferred to] or 
ler of insurance business. . . t :« • l • 

amalgamated with the life insurance business ot anj 
other insurer except in accordance with a scheme prepared under this section and 
sanctioned by the Court having jurisdiction over one or other of the '[parties 
concerned.] 


(2) Any scheme prepared under this section shall set out the agreement 
under which the transfer or amalgamation is proposed to be effected, and shall 
contain such further provisions as may be necessary for giving effect to the scheme. 

(3) Before an application is made to the Court to sanction any such 
scheme, notice of the intention to make the application together with a state- 
ment of the nature of the amalgamation or transfer, as the case may be, and of 
'the reason therefor shall, at least two months before the application is made, be 
sent to the Central Government, '[and certified copies, four in number, of each 
of the following documents shall be furnished to the Central Government, and 
other such copies shall] during the two months aforesaid be kept open for the 
inspection of the members and poH<^-holders at the principal and branch offices 
and chief agencies of the insurers concerned, namely: — 

(a) a draft of the agreement or deed under which it is proposed to effect 
the amalgamation or transfer; 

^[(b) balance-sheets in respect of the insurance business of each of the 
insurers concerned in such amalgamation or transfer, prepared in the Fonn set 
forth in Part II of the First Schedule and in accordance with the regulations 
contained in Part I of that Schedule; 


(c) actuarial reports and abstracts in respect of the life insurance business 
of each of the insurers so concerned, prepared in conformity with the require- 
ments of Part II of the Fourth and Fifth Schedules and in accordance with the 
regulations contained in Part I of the Schedule concerned; 

(d) a report on the proposed amalgamation or transfer, prepared by an 
independent actuary who has never been professionally connected with any of the 
parties concerned in the amalgamation or transfer at any time in the five years 
preceding the date on which he signs his report; 

• (e) any other reports on which the scheme of amalgamation or transfer 
was founded. 

The balance-sheets, reports and abstracts referred to in clauses (b), (^) 
and (d) shall all be prepared as at the date at which the amalgamation or transfer 
if sanctioned by the Court is to take effect, which date shall not be more than 
twelve months before the date on which the application to the Court is mao^ 
under this section : ^ 

r Provided that if the Centra! Government so directs in the case of any 
particular insurer there may be substituted respectively for the balance-sheet, 
report and abstract referred to in clauses (6) and (c) prepared in accordance 
with this sub-section certified copies of the last balance-sheet and last report and 
abstract prepared in accordance with sections 11 and 13 ®[of this Act or sections 7 
and 8 of the Indian Life Assurance Companies Act, 1912] if that balance-sheet 


LEG. REF. 

* In«crlctl by S. 7, Act XX of 

* Siibstitylfd for the words "insurers con- 
cerntd", ibid. 

* Substituted for the words "and certified 
‘■ones of the following documents shall be 


furnished to the Central Government and 
shall" by S. 22, Act XIII of 1941 . 

* Substituted for the orurinal Cls (b) ana 

W S. 7. Act XX of 1940. „ „ 

* Inserted (with rethospeclivc cfTcct) by 
S. 22, Act XIII, of 1911. 



3103 


S 37J The Insurance Act (IV of 1938) 


IS prepared as at a date not more than hvehe months and that rejJort and abstract 
as at a date not more than fia e j cars before the date on which the application to 
the Court is made under this section ] 


(4) Where an application under sub section (3) is made to the Court 
vsilhin three months from the commencement of this Act the Court may on 
application extend for the insurer whose business is to be transferred to or 
amal^mated with the business of another insurer the time allowed for registration 
'(under section 3 and for the pajment of the instalments of the deposit under 
section 7 or section 98] for such period not exceeding nine months as the Court 
may Ihmk fit 


36 WTicn anj application such as ts referred to m sub section (3) of sec 
- tion 35 IS made to the Court the Court shall cause if 

torfan/^ransferTj Cou?t the apph 

cation to be sent to every person resident m British 
India or in an Indian State who is the holder of a life policy of any insurer con 
cemed and shall cause a statement of Ihe nature and terms of the amalgamation 
or transfer as the case maj be to be published m such manner and for such 
period as it may direct and after hearing the directors and such policyholders 
as appl> to be heard and any other persons whom it considers entitled to be 
heard may sanction the arrangement if it is satisfied that no sufficient objection 
to the arrangement has been established *(and shall make such consequential 
orders as are necessary to give effect to the arrangement including orders as to 
the disposal of any deposit made under section 7 or section 93) 

•[Provided that — 


(a) no part of the deposit made by any party to the amalgamation or 
transfer shall be returned except where after effect is given to the arrangement 
the whole of the deposit to be made by the insurer carrying on the amalgamated 
business or the person to whom the business is transferred is completed 


(6) only so much shall be returned as is no longer required to complete 
the deposit last mentioned in clause (a) and 


(c) while the deposit last mentioned in clause (a) remains uncompleted 
no accession resulting from the arrangement to the amount already deposited 
by the insurer carrying on the amalgamated business or the person to whom the 
business is transferred shall he appropriated as payment or part payment of any 
instalment of deposit subsequently due from him under section 7 or section 98 ] 


37 Where an amalgamation fakes places between any two or more insurers 
or •(where any business of an insurer is transferred] 
Statements required after whether in accordance with a scheme confirmed by 
amalgamat on and transfer Court or otherwise the insurer carrying on the 

amalgamated business or *[the person to whom the business is transferred] as 
the case may be shall within three months from the date of the completion of 
the amalgamation or transfer •(furnish m duplicate to the Central Government] — 


(a) a certified copy of the scheme agreement or deed under which the 
amalgamation or transfer has been effected and 
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35 (1) No life insurance business of an insurer specified m sub clause (fl) 

(tt) or sub clause (&) of clause (9) of section 2 shall 

be transferred to ^[any person or transferred to] or 
ler oi insurance business , . , 

amalgamated with the life insurance business of any 
other insurer except m accordance \vith a scheme prepared under this section and 
sanctioned by the Court having jurisdiction over one or other of the * [parties 
concerned ] 


(2) Any scheme prepared under this section shall set out the agreement 
under which the transfer or amalgamation is proposed to be effected and shall 
contain such further provisions as may be necessary for giving effect to the scheme 

(3) Before an application is made to the Court to sanction any such 
scheme, notice of the intention to make the application together with a state 
ment of the nature of the amalgamation or transfer, as the case may be, and of 
the reason therefor shall, at least two months before the application is made, be 
sent to the Central Government, *[and certified copies, four in number, of each 
of the following documents shall be furnished to the Central Government, and 
other such copies shall] during the two months aforesaid be kept open 
inspection of the members and policy-holders at the principal and branch offices 
and chief agencies of the insurers concerned, namely — 

(a) a draft of the agreement or deed under which it is proposed to effect 
the amalgamation or transfer, 

*[(6) balance sheets m respect of the insurance business of each of the 
insurers concerned m such amalgamation or transfer, prepared m the Form set 
forth m Part 11 of the First Schedule and in accordance with the regulations 
contained in Part I of that Schedule, 

(tf) actuarial reports and abstracts m respect of the life insurance business 
of each of the insurers so concerned, prepared m conformity with the requirt 
ments of Part II of the Fourth and Fifth Schedules and m accordance "^ith the 
regulations contained in Part I of the Schedule concerned, 

(d) a report on the proposed amalgamation or transfer, prepared by an 
independent actuary who has never been professionally connected with any of the 
parties concerned in the amalgamation or transfer at any time in the five years 
preceding the date on which he signs his report, 

(e) any other reports on which the scheme of amalgamation or transfer 
was founded 

The balance sheets, reports and abstracts referred to in clauses (i)i (r) 
and (d) shall all be prepared as at the date at which the amalgamation or transfer 
if sanctioned by the Court is to take effect which date shall not be more th'ui 
twelve months before the date on which the application to the Court is made 
under this section ’ 

Provided that if the Central Government so directs in the case of any 
particular insurer there may be substituted respectively for the balance sheet 
report and abstract referred to in clauses (6) and (c) prepared m accordance 
with this sub section certified copies of the last balance sheet and last report and 
abstract prepared m accordance with sections 11 and 13 ®fof this Act or sections 7 
and 8 of the Indian Life Assurance Companies Act 1912] if that balance sheet 
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IS prepared as at a date not more than h\ehe months and that rejlort and abstract 
as at a date not more than fi\c }ears before the date on which the application to 
the Court is made under this section J 


(4) Where an application under sub section (3) is made to the Court 
njthm three months from the commencement of this Act the Court may on 
application extend for the insurer uhose business is to be transferred to or 
amalgamated with the business of another tttsurer the time allowed for registration 
*[undcr section 3 and for the pajment of the instalments of the deposit under 
section 7 or section 98] for such period not exceeding nmc months as the Court 
ma> think fit 


36 When anj application such as is referred to in sub section (3) of sec 
tion 35 IS made to the Court the Court shall cause if 
» fA amaiRama sp^,al reasons it so directs notice of the appli 

ton ana transfer by Court * .. -n-i 

cation to be sent to every person resident m British 
India or in an Indian State who is the holder of a life policy of any insurer con 
cemed and shall cause a statement of Ihe nature and terms of the amalgamation 
or transfer as the case may be to be published in such manner and for such 
period as it may direct and after hearing the directors and such policy holders 
as apply to be heard and any other persons whom it considers entitled to be 
heard may sanction the arrangement if it is satisfied that no sufficient objection 
to the arrangement has been established *{and shall make such consequential 
orders as are necessary to give effect to the arrangement including orders as to 
the disposal of any deposit made under section 7 or section 98) 

’(Provided that — _ 


(a) no part of the deposit made by any party to the amalgamation or 
transfer shall be returned except where after effect is given to the arrangement 
the whole of the deposit to be made by the insurer carrying on the amalgamated 
business or the person to whom the business is transferred is completed 


(b) only so much shall be returned as is no longer required to complete 
the deposit last mentioned in clause (a) and 

(c) whle the deposit last mentioned m clause (c) remains uncompleted 
no accession resulting from the arrangement to the amount already deposited 
by the insurer carrying on the amalgamated bus ness or the person to whom the 
business is transferred shall be appropriated as payment or part pa^mient of any 
instalment of deposit subsequently due from him under section 7 or section 98 ] 


37 Where an amalgamation takes places between any two or more insurers 
or ^]where anj business of an insurer is transferred) 
Statements required after whether m accordance with a scheme confirmed by 
amalgamaton and transfer Court or otherwise the insurer carrying on the 

amalgamated bus ness or ’[the person to whom the business is transferred] as 
the case may be shall within three months from the date of the completion of 
the amalgamation or transfer ’(furnish m duplicate to the Central Go\emment] — 


(a) a certified copy of the scheme agreement or deed under which the 
amalgamation or transfer has been effected and 
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35. (1) No life insurance business of an insurer specified in sub-clause (a) 
(li) or sub-dause (b) of clause (9) of section 2 shall 
*>= trMsferred to ’[any person or transferred to) or 
amalgamated with the life insurance business ot an) 
other insurer except in accordance with a scheme prepared under this section and 
sanctioned by the Court having jurisdiction over one or other of the ^[parties 
concerned.] 


(2) Any scheme prepared under this section shall set out the agreement 
under which the transfer or amalgamation is proposed to be effected, and shall 
contain such further provisions as may be necessary for giving effect to the scheme 

(3) Before an application is made to the Court to sanction any such 
scheme, notice of the intention to make the application together with a stat^ 
ment of the nature of the amalgamation or transfer, as the case may be, and of 
the reason therefor shall, at least two months before the application is made, be 
sent to the Central Government, ^[and certified copies, four in number, of each 
of the following documents shall be furnished to the Central Government, and 
other such copies shall] during the two months aforesaid be kept open ^or the 
inspection of the members and policy-holders at the principal and branch offices 
and chief agencies of the insurers concerned, namely: — 

(o) a draft of the agreement or deed under which it is proposed to effect 
the amalgamation or transfer ; 

*l(b) balance-sheets in respect of the insurance business of each of the 
insurers concerned in such amalgamation or transfer, prepared in the Foim set 
forth in Part 11 of the First Schedule and in accordance with the regulations 
contained in Part I of that Schedule; 

(c) actuarial reports and abstracts in respect of the life insurance business 
of each of the insurers so concerned, prepared in conformity with the require- 
ments of Part II of the Fourth and Fifth Schedules and in accordance With the 
regulations contained in Part I of the Schedule concerned; 

(d) a report on the proposed amalgamation or transfer, prepared by ao 
independent actuary who has never been professionally connected with any of the 
parties concerned in the amalgamation or transfer at any time in the five years 
preceding the date on which he signs his report; 

(e) any other reports on which the scheme of amalgamation ur transfer 
was founded. 

The balance-sheets, reports and abstracts referred to in clauses (i")* (^) 
and (d) shall all be prepared as at the date at which the amalgamation or transfer 
if sanctioned by the Court is to take effect, which date shall not be more than 
twelve months before the date on which the application to the Court is made 
under this section : • 

Provided that if the Central Government so directs in the case of any 
particular insurer there may be substituted respectively for the balance-sheet, 
report and abstract referred to in clauses (6) and (c) prepared in accordance 
with this sub-section certified copies of the last balance-sheet and last report and 
abstract prepared in accordance with sections 11 and 13 ®fof this Act or sections / 
and 8 of the Indian Life Assurance Companies Act, 1912] if that balance-sheet 


LEG. REF. 

‘Inserted by S. 7. Act XX of 1940. 
•Substituted for the >\ord8 "insurers con- 
cerned »!»id. 

* Siib^lihjtcd for the words "and certificj 
fonts of the followinj documents shall be 


furnished to the Central Government and 
shall" by S. 22. Act XIII of 1941 . 

^Substituted for the original Gs (J’) 

(f) S 7, Act XX of 1940. 

•Inserted (with rethospeclive eflcct) 

S 22. Act XIII, of 1941. 



S 37] 


The Insurance Act (IV of 1938) 


3103 


is prepared as at a date not more thin twche months, and that reilort and abstract 
as at a date not more than fi\e >cars, before the date on which the application to 
the Court is made under this section ] 

(4) Where an application under subsection (3) is made to the Court 
uithm three months from the commencement of this Act, the Court may, on 
application, extend for the insurer uhose business is to be transferred to or 
amalgamated with the business of another insurer, the time allowed for registration 
^(under section 3 and for the pijment of the instalments of the deposit under 
section 7 or section 98] for such period not exceeding nine months as the Court 
may think fit 

36 When inj application such as is referred to in sub section (3) of sec- 

tion 35 IS made to the Court, the Court shall cause, if 

» Fa for special reasons it so directs, notice of the apph 

tiofi and transfer by Court * .t. ti.« 

cation to be sent to every person resident m British 
India or in an Indian State who is the holder of a life policy of any insurer con- 
cerned and shall cause a statement of fhe nature and terms of the amalgamation 
or transfer, as the case may be, to be published in such manner and for such 
period as it may direct, and after hearing the directors and such policy holders 
as apply to be heard and any other persons whom it considers entitled to be 
heard may sanction the arrangement if it is satisfied that no sufficient objection 
to the arrangement has been established *{and shall make such consequential 
orders as are necessary to give effect to the arrangement including orders as to 
die disposal of any deposit made under section 7 or section 98) 

'[Provided that — _ 

(c) no part of the deposit made by any party to the amalgamation or 
transfer shall be returned except where after effect is given to the arrangement 
the whole of the deposit to be made by the insurer carrying on the amalgamated 
business or the person to whom the business is transferred is compl eted 

(b) only so much shall be returned as is no longer required to complete 
the deposit last mentioned in clause (a), and 

(c) while the deposit last mentioned m clause (a) remains uncompleted 
no accession resulting from the arrangement to the amount already deposited 
by the insurer carrying on the amalgamated business or the person to whom the 
business is transferred shall be appropriated as payment or part paymient of any 
instalment of deposit subsequently due from him under section 7 or section 98 ] 

37 Where an amalgamation fakes places between any two or more insurers 

or '[where any business of an insurer is transferred) 
Statements required after whether in accordance with a scheme confirmed by 
amalgamation and transfer Court or otherwise, the insurer carrying on the 

amalgamated business or '[the person to whom the business is transferred] as 
the case may be, shall, within three months from the date of the completion of 
the amalgamation or transfer, •[furnish in duplicate to the Central Goiemment] — 

(a) a certified copy of the scheme, agreement or deed under which the 
amalgamation or transfer has been effected and 
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35 (1) No life insurance business of an insurer specified in sub clause (a) 

(«) or sub clause (b) of clause (9) of section 2 shall 
Amalgamation and trans jjg transferred to *[any person or transferred to] or 
fer of insurance business . . , it. Il u..,. n( onv 

amalgamated with the life insurance business ot any 

other insurer except in accordance with a scheme prepared under this section and 
sanctioned by the Court having jurisdiction over one or other of the * [parties 
concerned ] 


(2) Any scheme prepared under this section shall set out the agreement 
under which the transfer or amalgamation is proposed to be effected and shall 
contain such further provisions as may be necessary for giving effect to the scheme 

(3) Before an application is made to the Court to sanction any such 
scheme, notice of the intention to make the application together with a stat^ 
ment of the nature of the amalgamation or transfer, as the case may be, and of 
the reason therefor shall, at least two months before the application is made, be 
sent to the Central Government *[and certified copies four in number, of each 
of the following documents shall be furnished to the Centra! Government and 
other such copies shall] during the two months aforesaid be kept open 
inspection of the members and policy holders at the principal and branch offices 
and chief agenaes of the insurers concerned, namely — 

(o) a draft of the agreement or deed under which it is proposed to effect 
the amalgamation or transfer , 

^[(6) balance sheets in respect of the insurance business of each of the 
insurers concerned in such amalgamation or transfer, prepared m the Form set 
forth m Part II of the First Schedule and m accordance with the regulations 
contained in Part I of that Schedule, 


(tf) actuarial reports and abstracts in respect of the life insurance business 
of each of the insurers so concerned prepared m conformity with the requirt 
ments of Part II of the Fourth and Fifth Schedules and in accordance 'Mth the 
regulations contained m Part I of the Schedule concerned, 

(d) a report on the proposed amalgamation or transfer, prepared by an 
independent actuary who has never been professionally connected with any of the 
parties concerned in the amalgamation or transfer at any time in the five years 
preceding the date on which he signs his report, 

(c) any other reports on which the scheme of amalgamation ur transfer 
was founded 

The balance sheets reports and abstracts referred to in clauses (b), (c) 
and (d) shall all be prepared as at the date at which the amalgamation or transfer 
if sanctioned by the Court is to take effect which date shall not be more thin 
twelve months before the date on which the application to the Court is made 
under this section 

Provided that if the Central Government so directs in the case 
particular insurer there may be substituted respectively for the balance sheet 
report and abstract referred to m clauses (6) and (c) prepared m accordance 
with this sub section certified copies of the last balance sheet and last report m 
abstract prepared in accordance with sections 11 and 13 ®[of this Act or sections / 
and 8 of the Indian Life Assurance Companies Act, 1912] if that balance sheet 
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is prepared as at a date not more than hvelvc months, and that rejJort and abstract 
as at a date not more than five years, before the date on which the appheation to 
the Court is made under this section ] 


(4) Where an application under sub-section (3) is made to the Court 
within three months from the commencement of this Act, the Court may, on 
appheation, extend for the insurer nhose business is to be transferred to or 
amalgamated wjth the business of another insurer, the time allowed for registration 
* [under section 3 and for the payment of the instalments of the deposit under 
section 7 or section 98] for such period not exceeding nme months as the Court 
may think fit ‘ 


36 When an> application such as is referred to in sub-section (3) of sec- 
- , , tion 35 is made to the Court, the Court shall cause, if 

t.onTnd’IniMf.rTy SurV '' the appi,- 

cation to be sent to every person resident m British 
India or in an Indian State who is the holder of a life policy of any insurer con- 
cerned and shall cause a statement of the nature and terms of the amalgamation 
or transfer, as the case may be, to be published in such manner and for such 
period as it may direct, and, after hearing the directors and such policy-holders 
as apply to be heard and any other persons whom it considers entitled to be 
heard, may sanction the arrangement, if It is satisfied that no sufficient objection 
to the arrangement has been established *{and shall make such consequential 
orders as are necessary to give effect to the arrangement, including orders as to 
the disposal of any deposit made under section 7 or section 98] 

•[Provided that — 


(o) no part of the deposit made by any party to the amalgamation or 
transfer shall be returned except where, after effect is given to the arrangement, 
the whole of the deposit to be made by the insurer carrying on the amalgamated 
business or the person to whom the business is transferred is completed, 


(f») only so much shall be returned as is no longer required to complete 
the deposit last mentioned m clause (o), and 

(c) while the deposit last mentioned in clause (a) remains uncompleted, 
no accession, resulting from the arrangement, to the amount already deposited 
by the insurer carrying on the amalgamated business or the person to whom the 
business is transferred shaii be appropriated as payment or part payment of any 
instalment of deposit subsequently due from him under section 7 or section 98.] 


37. Where an amalgamation takes places between any tuo or more insurers, 
or ^[tthere any business of an insurer is transferred] 
Statements required after whether in accordance nith a scheme confirmed by 
amalgamation and transfer Court or otherwise, the insurer carrying on the 

amalgamated business or *[the person (o whom the business is transferred] as 
the case may be, shall, within three months from the date of the completion of 
the amalgamation or transfer, ‘[furnish m duplicate to the Central Goiemment]— • 


(a) a certified copy of the scheme, agreement or deed under which the 
amalgamation or transfer has been effected, and 
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35. (1) No life insurance business of an insurer specified in sub-clause (a) 
(li) or sub-clause (&) of clause (9) of section 2 shall 
Amalgamation and trans- jjg transferred to *[any person or transferred to] or 
fer of insurance business. . i j -ii. Il onv 

.amalgamated with the life insurance business of any 

other insurer except in accordance with a scheme prepared under this section and 
sanctioned by the Court having jurisdiction over one or other of the * [parties 
concerned.] 


(2) Any scheme prepared under this section shall set out the agreement 
under which the transfer or amalgamation is proposed to be effected, and shall 
contain such further provisions as may be necessary for giving effect to the scheme. 

(3) Before an application is made to the Court to sanction any such 
scheme, notice of the intention to make the application together with a stat^ 
ment of the nature of the amalgamation or transfer, as the case may be, and of 
'the reason therefor shall, at least two months before the application is made, be 
sent to the Central Government, *[and certified copies, four in number, of each 
of the following documents shall be furnished to the Central Government, and 
other such copies shall] during the two months aforesaid be kept open 
inspection of the members and polity-holders at the principal and branch offices 
and chief agencies of the insurers concerned, namely: — 

(a) a draft of the agreement or deed under which it is proposed to effect 
the amalgamation or transfer; 

^[(6) balance-sheets in respect of the insurance business of each of the 
insurers concerned in such amalgamation or transfer, prepared in the Form^ set 
forth in Part II of the First Schedule and in accordance with the regulations 
contained in Part I of that Schedule; 

(c) actuarial reports and abstracts in respect of the life insurance business 
of each of the insurers so concerned, prepared in conformity with the 
ments of Part II of the Fourth and Fifth Schedules and in accordance t/ith the 
regulations contained in Part I of the Schedule concerned; 

(d) a report on the proposed amalgamation or transfer, prepared by an 
independent actuary who has never been professionally connected with any of the 
parties concerned in the amalgamation or transfer at any time in the five years 
preceding the date on which he signs his report; 

(e) any other reports on which the scheme of amalgamation or transfer 
was founded. 

The balance-sheets, reports and abstracts referred to in clauses (b), (c) 
and (d) shall all be prepared as at the date at which the amalgamation or transfer 
if sanctioned by the Court is to take effect, which date shall not be more than 
twelve months before the date on which the application to the Court is made 
under this section : ' 

Provided that if the Central Government so directs in the case of any 
particular insurer there may be substituted respectively for the balance-sheet, 
report and abstract referred to in clauses (6) and (c) prepared in accordance 
with this sub-section certified copies of the last balance-sheet and last report an 
abstract prepared in accordance with sections 11 and 13 ®[of this Act or sections / 
and 8 of the Indian Life Assurance Companies Act, 1912] if that balance-sheet 
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IS prepared as at a date not more than twelve months, and that rejlort and abstract 
as at a date not more than fi\e jears, before the date on which the application to 
the Court is made under this section ] 


(4) Where an application under sub section (3) is made to the Court 
\Mlhm three months from the commencement of this Act, the Court may, on 
application, extend for the insurer whose business is to be transferred to or 
amalpimated w ith the business of another insurer, the time allowed for registration 
'[under section 3 and for the pajment of the instalments of the deposit under 
section 7 or section 98] for such penod not exceeding nine months as the Court 
may think fit 


36 When any application such as is referred to in sub-section (3) of sec 
tion 35 IS made to the Court, the Court shall cause, if 

cation to be sent to every person resident in British 
India or m an Indian State who is the holder of a life policy of any insurer con 
cemed and shall cause a statement of Jhe nature and terms of the amalgamation 
or transfer, as the case may be to be published in such manner and for such 
period as it may direct, and after hearing the directors and such policy holders 
as apply to be heard and any other persons whom it considers entitled to be 
heard may sanction the arrangement if it is satisfied that no sufficient objection 
to the arrangement has been established *[and shall make such consequential 
orders as are necessary to give effect to the arrangement including orders as to 
the disposal of any deposit made under section 7 or section 98] 

•[Provided that — ^ 


(a) no part of the deposit made by any party to the amalgamation or 
transfer shall be returned except where after effect is given to the arrangement 
the whole of the deposit to be made by the insurer carrying on the amalgamated 
business or the person to whom the business is transferred is completed 


(h) only so much shall be returned as is no longer required to complete 
the deposit last mentioned m clause (o), and 

(c) while the deposit last mentioned in clause (a) remains uncompleted 
no accession resulting from the arrangement to the amount already deposited 
by the insurer carrying on the amalgamated business or the person to whom the 
business is transferred shall be appropnated as payment or part payment of an> 
instalment of deposit subsequently due from him under section 7 or section 98 J 


37 Where an amalgamation takes places bebveen an> two or more insurers 
or * [where any business of an insurer is transferred] 
Statements required after whether in accordance With a scheme confirmed by 
amalgamation and transfer Court or othemise the insurer carrying on the 

amalgamated business or "[the person to whom the business is transferred] as 
the case may be shall withm three months from the date of the completion of 
the amalgamation or transfer *[fumish in duplicate to the Central Go\cmment]— 


(o) a certified cop> of the scheme agreement or deed under which the 
amalgamation or transfer has been effected and 
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1 35. (1) No life insurance business of an insurer specified in sub-clause (o) 

(ii) or sub-dause (b) of clause (9) of section 2 shall 
be transferred to '[any person or transferred to] or 
’ ^ ,, amalgamated with the life insurance business ot any 

other insurer except in accordance with a scheme prepared under this section and 
sanctioned by the Court having jurisdiction over one or other of the '[parties 
concerned.] ' ' 


(2) Any scheme prepared under this section shall set out the agreement 
under which the transfer or amalgamation is proposed to be effected, and shall 
contain such further provisions as may be necessary for giving effect to the scheme. 

(3) Before an application is>made to the Court to sanction any such 
scheme, notice of the intention to make the application together with a state- 
ment of the nature of the amalgamation or transfer, as the case may be, and of 
'the reason therefor shall, at least two months before the application is made, be 
sent to the Central Government, '[and certified copies, four in number, of each 
of the following documents shall be furnished to the Central Government, and 
other such copies shall] during the two months aforesaid be kept open for the 
inspection of the members and poliqr-holders at the principal and branch offices 
and chief agencies of the Insurers concerned, namely . — 

(o) a draft of the agreement or deed under which it is proposed to effect 
the amalgamation or transfer; 

*[(b) balance-sheets in respect of the insurance business of each of the 
insurers concerned in such amalgamation or transfer, prepared in the Fonn set 
forth in Part II of the First Schedule and in accordance with the regulations 
contained in Part I of that Schedule; 

(tf) actuarial reports and abstracts in respect of the life insurance business 
of each of the insurers so concerned, prepared in conformity with the require- 
ments of Part 11 of the Fourth and Fifth Schedules and in accordance 'With the 
regulations contained in Part I of the Schedule concerned; 

(d) a report on the proposed amalgamation or transfer, prepared by an 
independent actuary who has never been professionally connected with any of the 
parties concerned in the amalgamation or transfer at any time in the five years 

tlw date on. which, hi signs his report-, 

(e) any other reports on which the scheme of amalgamation or transfer 
was founded. 

The balance-sheets, reports and abstracts referred to in clauses C^)' 
and (d) shall all be prepared as at the date at which the amalgamation or transfer 
if sanctioned by the Court is to take effect, which date shall not be more than 
twelve months before the date on which the application to the Court is made 
.under this section : * 

- Provided that if the Central Government so directs in the case of any 
particular insurer there may be substituted respectively for the balance-sheet, 
report and abstract referred to in clauses (b) and (c) prepared in accordance 
with this sub-section certified copies of the last balance-sheet and last report and 
abstract prepared in accordance with sections 11 and 13 ®[of this Act or sections / 
and 8 of the Indian Life Assurance Companies Act, 1912] if that balance-sheet 
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(5) ^[Subject to the terms and conditions of the transfer or assignment, 
the insurer shall, from the date of the receipt of the notice referred to in sub- 
section (2),] recognise Uie transferee or assignee named in the notice as the 
onl) person entitled to benefit under the policy, and such person shall be subject 
to all liabilities and equities to which the transferor or assignor was subject at 
the date of the transfer or assignment and may institute any proceedings in re 
lation to the polic> without obtaining the consent of the transferor or assignor 
or making him a party to such proceedings 

’[(6) Any rights and remedies of an assignee or transferee of a policy of 
life insurance under an assignment or transfer effected prior to the commence- 
ment of this Act shall not be affected by the provisions of this section ] 

(7) Notwithstanding any Jaw or custom having the force of law to the 
contrary, an assignment m favour of a person made with the condition that it 
shall be moperatne or that the interest shall pass to some other person on the 
happening of a specified c\ent during the ‘[lifetime of the person whose life is 
insured], and an assignment in favour of the Survivor or survivors of a num 
ber of persons, shall be \alid 


39 (1) The holder of a policy of life insurance ‘[on his own life, “* * *] 

may, when effecting the policy or at any time before 
NofTunatJon by policy jjjg policy matures for payment, nominate the person 
® or persons to whom the money secured by the policy 

shall be paid in the event of hi$ death 

(2) Any such nomination m order to be effectual shall, unless it is m 
corporated in the text of the poh^ itself, be made by an endorsement on the 
policy communicated to the insurer and registered by him m the records relating 
to the policy and any such nomination may at any time before the policy matures 
for payment be cancelled or changed by an endorsement or a further endorse 
ment or a will as tlie case may be ‘[but unless notice m writing of any such can- 
cellation or change has been delnered to the insurer, the insurer shall not be 
liable any payment under the policy made bona fide by him to a noraihee 
mentioned m the text of the policy or registered m records of the insurer ] 

T[(3) The insurer shall furnish to the policyholder a written aclmow- 
ledgment of having registered a nomination or a cancellation or change thereof, 
and may charge a fee not exceeding one rupee for registering such cancellation 
or change ] 

(4) A transfer or assignment of a policy made in accordance with sec- 
tion 38 shall automatically cancel a nomination 

•[Provided that the assignment of a policy to the insurer who bears the 
risk on the policy at the time of the assignment, in considferation of a loan granted 
by that insurer on the security of the policy within its surrender \'alue, or its re- 
assignment on repajunent of the loan shall not cancel a nomination, but shall 
affect the rights of the nominee onl> to the extent of the insurer's interest m the 
policy ] ' 


LEG REF 

'Substituted for the words brackets and 
figure From the date of the receipt of the 
notice referred to in sub s«tion (2) the 
insurer shall** by S 14 Act \1 of 1939 
» This sub section was subsumed, iSJ 
•Substituted for the words “life of the 
policy holder" H'vi , . » 

♦Inserted by S 15. Act \I of 19^ 

•The words hot being an absolute as- 
sirnee of the benefits under the policy " were 
o& byS 26. Art Mil oM«l 
•Added by S IS, Act XI of 1939 
C.C.Vf.-3S9 


• This Sub-section was subsututed iW 
•Proviso added by S 26, Act \III of 
1941 


KOTES 

See 38 (7) — Thongh an assignr*fnl by 
Mahoroedaa husband in Izvwr of hts wife 
e construed as contingent gift it would be 
CTCTthcless valid, as S 33 (7) reoders the 
lahonedan Law of gift inapplicable to it 
939 A L J 11035=1939 All 744=1 L R. 
1939) All. 937. 
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(6) ^[aMeclaration signed by every party concerned] or m the case of a 
company by the chairman and the pnncipal officer that to the best of their belief 
every payment made or to be made to any person whatsoever on account of the 
amalgamation or transfer is therein fully set forth and that no other payments 
beyond those set forth have been made Or are to be made either in money, poll 
cies, bonds, valuable securities or other property by or with the knowledge of 
any parties to the amalgamation or transfer, and 

^[(c) where the amalgamation or transfer has not been made in accord 
ance with a scheme sanctioned by the Court under section 36 — 

(i) balance sheets m respect of the insurance business of each of the 
insurers concerned m such amalgamation or transfer, prepared in the Form set 
forth in Part II of the First Schedule and m accordance with the regulations 
contained m Part I of that Schedule, and 

(h) certified copies of any other reports on which the scheme of amalga- 
mation or transfer was founded ] 


Assignment or Transfer of Polices and Nobiinations 
38 (1) A transfer or assignment of a policy of life insurance, whether 

with or without consideration, may be made only by 
Assignment and transfer endorsement upon the policy itself or by a sepa- 
of insurance policies ^ ^ K\. ^ 

rate instrument, signed m either case by the transieror 
or by the assignor or his duly authorised agent and attested by at least one witness, 
specifically setting forth the fact of transfer or assignment 

(2) The transfer or assignment shall be complete and effectual upon the 
execution of such endorsement or instrument duly attested but * [except where 
the transfer or assignment is m favour of the insurer] shall not be operative as 
against an insurer and shall not confer upon the transferee or assigriee, or his 
legal representative, any right to sue for the amount of such policy or the mon^s 
secured thereby until a notice in writing of the transfer or assignment *[*[ana] 
either the said endorsement or instrument itself or a copy thereof certified to be 
correct by both transferor and transferee or their duly authorised agents] ® [have 
been delivered] to the insurer *[* * *] 

^[Provided that where the insurer maintains one or more places of busi 
ness m British India, such notice shall be delivered only at the place m British 
India mentioned in the policy for the purpose or at his principal place of business 
in British India ] 

(3) The date on which the notice referred to m sub section (2) is deli-^ 

vered to the insurer shall regulate the priority of all claims under a transfer or 
assignment as between persons interested in the policy and where there is more 
than one instrument of transfer or assignment the priont)^ of the claims 
such instruments shall be governed by the order m which the notices referred to 
in sub section (2) are delivered . 

(4) Upon the receipt of the notice referred to m sub section (2), the 
insurer shall record the fact of such transfer or assignment together with the 
date thereof and the name of the transferee or the assignee and shall, on the re 
quest of the person by whom the notice was given, or of the transferee or 

nee, on payment of a fee not exceeding one rupee, grant a written acknowledg- 
ment of the receipt of such notice, and any such acknowledgment shall be con- 
clusive evidence against the insurer that he has duly received the notice to which 
such ac knowledgment relat es ^ 

LEG REF * Substituted for the words ‘ has been de 

1 Substituted for the words ' a declaration livercd . 


sicmcd by cverj insurer concerned by S 
2-1 Act Mil ol 1941 

* This clause was substituted ihid 

• inserted b> S 14, Act Xl of 1939 
‘’substituted for the words ‘ together 

'’'■th by S 25 Act MU of 1^1 


“Ihe words ‘at his pnnapal T'acr 
tosiness m British India by or on behalf d 
the transferor or transferee were omitte 
byS 14 Act XI of 1939 
*This proviso was added ibid 
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(2) Anj person making default m complying with the provisions of this 
section shall be punishable wth fine which may extend to one hundred rupees 
unless the default is made by a person ‘[taking out or renewing or continuing] 
a pohc), m uhich case he shall be punishable with fine which may extend to fifty 
rupees onlj 

42 (1) The Supenntendent of Insurance or an officer authonsed by him 

in this behalf shall, in the prescribed manner and on 
ae insurance payment of the prescnbed fee which shall not be more 

than ‘[three rupees], issue to any individual ‘[mak- 
ing an application in the prescribed manner] and not suffering from any of the 
disqualifications hereinafter mentioned a licence to act as an insurance agent for 
the purpose of soliciting or procuring insurance business 

(2) A licence issued under this section shall entitle the holder to act as 
an insurance agent for anj registered insurer 

(3) A licence issued under this section ‘[shall remain in force for a 
pcnod of twehe months onlj from the date of issue], but shall, if the applicant 
does not suffer from any of the disqualifications hereinafter mentioned, be re 
newed from jear to jear on payment of *[the prescribed fee which shall not be 
more than three rupees, and an additional fee of a prescribed amount not exceed 
ing one rupee by way of penalty if the application for renewal of the licence does 
not reach the issuing authority before the date on which the licence ceases to 
remain m force.] 

‘[Provided that when any licence is issued or renewed within the >ear 
beginning on the on which the Insurance (Amendment) Act, 1940, came 
into operation, the Supenntendent of Insurance ma) specify the date, not being 
earlier than one >ear nor later than two jears from the date of issue or rene- 
tval, on which the licence shall cease to be in force 

Provided further that the Central Government may, by notification in the 
official Gazette make provision in respect of licences in force at the commence- 
ment of the Insurance (Amendment) Act, 1940, extending the period for which 
they are to remain in force by a term of from one to eleven months ) 

(4) The disqualifications above referred to shall be the following — 

(o) that the person IS a minor, 

(b") that he is found to be of unsound mind by a Court of competent juns- 
diction , 

(c) that he has been found guilQ of cnmmal misappropnation or crimi- 
nal breach of trust or cheating *[or forgery or an abetment of or attempt to com 
mit any such offence] b> a Court of competent jurisdiction, 

‘[Provided that where at least five >ears ha\e elapsed since the comple- 
tion of the sentence imposed on anj person in respect of anj such offence, the 
Supenntendent of Insurance shall ordinarily declare in respect of such person 
that his conviction shall cease to operate as a di^uahfication under this clause,] 

(d) that m the course of any judicial proceeding relating to an> polic) 
of insurance or the winding up of an insurance company or in the course of an 
im'estigation of the affairs of an insurer it has been found that he has been guilt> 


LEG REF 

' Substituted for the «ords "effecting or 
reneiMnB” by S 27, Act \ni of IWl 
•Substituted for the ^ords oce rupee" 
byS 2S..W , , , « , 

•SubsUtuted for the words makmg an 
apphcatiort under this section , ^ 

♦ Substituted for the words, fiffures and 


letters •'shall expire on the 3I$t day of 
Alar^ Ki year" by S 9 Art \X of 
1940 

• Substituted for the words "a fee of one 
rupee" by S 2S. Art Mil of 1941 

• Inserted br S 9 Art XX of 1940 

• Inserted by S 23, Art XIII of 1941. 

• Tba prunso was added, »Si, 
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of or has knowingly participated in or connived at any fraud, dishonesty or mis- 
representation ^[against an insurer or an insured.] 

(5) If it be found that an insurance agent suffers from any of the fore- 
going disqualifications, without prejudice to any other penalty to which he may 
be liable, the Superintendent of insurance shall, and if the agent has knowingly 
contravened any provision of this Act may, cancel the licence issued to the agent 
under this section. ' ' ‘ 

' ^[(6) The authority which issued any licence under this section may issue 

a duplicate licence to replace a licence lost, destroyed or mutilated on payment of 
the prescribed fee which shall not be more than One rupee.] 

43, (1) Every insurer and every person who acting on behalf of an insurer 

employs ** insurance agents shall maintain a register 
^ Register of insurance showing the name and address of every ** insurance 
agent appointed by him and the date on which his 
appointment began and the date, if any, on which his appointment ceased. 

(2) Any individual not holding a licence issued under section 42 who acts 
as an insurance agent shall be punishable with fine which may extend to fifty 
rupees, and any insurer who, or any person acting on behalf of an insurer who, 
appoints as an insurance agent any individual not so licensed, or transacts any 
insurance business in India through any such individual, shall be punishable with 
fine which may extend to one hundred rupees. 

(3) The provisions of sub-section (2) shall not take effect until the expiry 
of six months from the commencement of this Act. 


44. Notwithstanding anything to the^ contrary in a contract between any 
, ^ ^ ^ person and an insurance agent ♦ forfeiting or 

Prohibition of cessation stopping paymerit of renewal commission to such in- 
o£ payments oi commtssmn. „£ jjf, 

insurance business done in India refuse payment to an insurance agent, of com- 
mission on renewal premiums due to him under the agreement by reason only of 
the termination of his agreement except for fraud: ' 

Provided that such agent has served such person continually and exclusively 
for at least ten years, and provided further that, after his ceasing to act as agent, 
he does not directly or indirectly solicit or procure insurance business for any 
other person. 


■ Special Provisions of Law. ■ ' 

45. No policy of life insurance effected before the commencement of this 
Act shall after the expiry of hvo years from the date 
PM,..,. commencement of this Act and no policy of life 

in^quenion on ground of insurance effected after the coming into force o^f 
misstatement after two this Act shall, after the expiry of two years from the 
years. date on which it was effected, be called in question 

by an insurer on the ground that a statement made in the proposal for insurance 
or in any report of a medical office, or referee, or friend of the insured, or in 
any other document leading to the issue of the policy, was inaccurate or false, 
unless the insurer shows that such statement ’[was on a material matter or 
pressed facts which it was material to disclose and that it was fraudulently made] 
by the policy-holder and that the policy-holder knew at the timeol making it that 
the statement was false *[or that it suppressed facts which it was material to 


disclose.] 


LEG. REF. 

1 Substituted for the words "against 
insurer or an assured , by S. 28, Act Xlll 

"'■Aj'iltd by S. 28, Act xm o( TOI. ^ 
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’[Pro\nded thnt nothing m this section sinll prevent the insurer from 
calling for proof of ige at any time if he is entitled to do so and no policy shall 
be deemed to be called in question merely because the terms of the policy are 
adjusted on subsequent proof that the age of the life insured was incorrectly 
stated in the proposal ] 

46 The holder of a polic} of insurance issued by an insurer in respect of 
... t n . X. insurance business transacted m British India after the 
Indian law m polices is"ued commencement of this Act shall have the nght not 
m British India withstanding anything to the contrary contained m the 

polic) or in any agreement relating thereto to recene 
pajment in British India of anj sum secured thereby and to sue for any relief 
6n respect of the policj in anv Court of competent jurisdiction in British India 
and if the suit is brought in British India any question of law arising in connec * 
tion with anj such polic} shall be determined according to the law in force in 
British India 


47 (1) Where in respect of an> policy of life insurance maturing for 
_ , payment an insurer is of opinion that bv reason of 

nionej into conflicting claims to or insufficiency of proof of 
title to the amount secured thereby or for any other 
adequate reason it is impossible olberwtse for the insurer to obtain a satisfactory 
discharge for the payment of such amount ‘fthe insurer mayl before the expiry 
of nine months from the date of the maturing of the policy *[or where the cir 
cumstances are such that the insurer cannot be immediately aware of such matur 
mg from the date on which notice of such maturing is given to the insurer ] 
apply to pay the amount into the Court within the jurisdiction of which is 
situated the place at which such amount is payable under the terms of the policy 
or othenvise 

(2) A receipt granted b} the Court for any such payment shall be a 
satisfactory discharge to the insurer for the payment of such amount 

(3) An application for permission to mahe a payment into Court under 
this section shall be made by a petition verified by an affidavit signed by a prm 
cipal officer of the insurer setting forth the following particulars namely — 

(а) the name of the insured person and his address 

(б) if the insured person is deceased the date and place of his death 

(r) the nature of the policy and the amount secured by it 

(d) the name and address of each claimant so far as is known to the in 
surer with details of e\ery notice of claim receiicd 

(e) the reasons why m the opinion of the insurer a satisfactory discharge 
cannot be obtained for the payment of the amount and 

(f) the address at which the insurer ma\ be sened with notice of any 
proceeding relating to disposal of the amount jraid into Court 

(4) An application under this section shall not be entertained by the Court 
if the application is made before Ih* expiry of six months *[from the matunng 
of the polica b\ sura ml or from the date of receipt of notice ba the insurer of 
the death of the insured as the case may be] 

(5) If it appears to the Court that a satisfactora discharge for the paa 
ment of the amount cannot othervaasc be obtained ba the insurer it shall allow the 


LEG RFF 

a This proa iso aa-as added bv S 31 Act 
MlloflWl 

• Substituted for the words “ihe insurer 
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amount to be paid into Court and shall invest the amount in Government securi- 
ties pending its disposal. 

(6) The insurer shall transmit to the Court every notice of claim received 
after the making of the application Under sub-section (3), and any payment re- 
quired by the Court as costs of the proceedings or otherwise in connection with 
the disposal of the amount paid into Court shall as to the costs of the application 
under sub-section (3) be borne by the insurer and as to any other costs be in the 
discretion of the Court. 

(7) The Court shall cause notice to be given to every ascertained claimant 
of the fact that the amount has been paid into Court, and shall cause notice at 
the cost of any claimant applying to withdraw the amount to be given to every 
other ascertained claimant 

(8) The Court shall decide all questions relating to the disposal of claims 
to the amount paid into Court. 

48. (1) Where the insurer is a company incorporated under the Indian 
Companies Act, 1913, ’for under the Indian Compa- 
insurers be- Act, 1882, or under the Indian Companies Act, 

■ 1866, or under any Act repealed thereby,] and carries 

on the business of life insurance, not less than one-fourth of the whole number 
of the directors of the company *fsha11 notwithstanding anything to the contrary 
in the Articles of Association of the company be elected in the prescribed man- 
ner by the holders of policies of life insurance issued by the company]. 

*t(2) Only and all persons holding otherwise than as assignees polidcs 
of life insurance issued by the company of such minimum amount and havin? 
been in force for such minimum period as may be prescribed shall be eligible for 
election as directors under sub-section (1), and only and all persons holdm? 
policies of life insurance issued by the company and having been in force at the 
time of the election for not less than 'six months shall be eligible to vote at such 
elections; 

Provided that the assignment of a policy lo the person who took out the 
policy shall not disqualify that person for being eligible for election as a director 
under sub-section (1). 

(3) The Central Government may, for such period, or to such extent 
and subject to such conditions as may be specified by it in this behalf, exempt 
from the operation of this section — 

(o) any Mutual Insurance Company as defined in clause (a) of sub- 
section (1) of section 95, in respect of which the Superintendent of Insurance 
certifies that in his opinion owing to the conditions governing membership of fh* 
company or to the nature o*f the insurance contracts undertaken by it the appli- 
cation of the provisions of this sub-section to the company is impracticable, or 

(b) any company in respect of which the Superintendent of Insurance 
certifies that m his opinion the company, having taken all reasonable stops to 
achieve compliance with the provisions of this section, has been unable to obtain 
the required number of directors with the required qualifications ] 

*1®I(4)1 This section shall not take effect, in respect of any company io 
existence at the commencement Of this Act, until the expiry of one year thcreiro^' 


LEG. REF. 

>Thf«e words and figures were inserted 
t>y S 19. «7.W. 

•Substituted by S. 33, Act XIII of 1911. 
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and m respect of any company incorporated after the commencement of this A 
until the expiry of two years from the date of registration to carry on h 
insurance business ] 

’[49 No insurer being an insurer specified m sub clause (a) («) , 
o . . , . ^ clause (b) of clause (9) of section 2 who earn* 

and'bonuscs ^nidends business of life insurance or any other clas 

or sub class of insurance business to whic 
section 13 applies shall for the purpose of declaring or paying any dividend i 
share holders or anj bonus to policy holders or of making any payment m servK 
of any debentures utilize directly or indirectly any portion of the life insurant 
fund or of the fund of such other class or sub class of insurance business as th 
case may be except a surplus shown in the valuation balance sheet m Form I a 
set forth m the Fourth Schedule submitted to the Supenntendent of Insurance a 
part of the abstract referred to in section IS as a result of an actuarial valuatio 
of the assets and liabilities of the insurer nor shall he increase such surplus b 
contributions out of any reserve fund or otherwise unless such contributions hav 
been brought in as revenue through the revenue account applicable to that class o 
sub class of insurance business on or before the date of the valuation aforesau 
except when the reserve fund is made up solely of transfers from similar surplusc 
disclosed by xaluations m respect of which returns ha%e been submitted to th 
Superintendent of Insurance under section 15 of this Act or to the Central Govern 
ment under section 11 of the Indian Life Assurance Companies Act 1912 

Provided that payments made out of any such surplus rn service of an 
debentures shall not exceed fifty per cent of such surplus including any payanch 
by way of interest on the debentures and interest paid on the debentures shal 
not exceed ten per cent of any such surplus except tvhen the interest paid oi 
the debentures is offset against the interest credited to the fund or funds con^ 
cemed m deciding the interest basis adopted m the valuation disclosing th' 
aforesaid surplus ] 

50 An insurer shall ’[before the expiry of three months from the dati 

on which the premiums m respect of a policy of hf< 
Notice of options avail insurance were payable but not paid], give notice fc 
UntnP of a^ooliCT polity holder informing him of the options avail- 

^ able to him * [unless these are set forth in the 

policy I 

51 F\ery insurer shall on application by a policyholder and on payment 

of T fee not exceeding one rupee supply to the policy- 
SuppJj of copies of pro holder certified copies of the questions put to him and 
posah an 1 medical reports answers thereto contained m his proposal for 

insurance ind in the medical report supplied in connection thcre^\lth 

52 *[(!)] No insurer shall after the commencement of this Act begin, or 

after three years from that date continue to carry on 
Prohibition of business business Upon the di\ading pnnaple that is to 

™ .a/, on (he pnncipfc ftat fl.t benefit stcnml by a 

policy is not fixed but depends either wholly or partly on the results of a distn 
bution of certain sums amongst policies becoming claims wathin certain time limits 
or on the principle that the premiums paa'ablc bi a policy holder depend wholly or 
partK on the number of policies becoming claim' within certain time-Iimits 

Pro\aded that nothing m this section shall be deemed to preaent an insurer 
from allocating bonuses to holders of polioes of life insurance as a result of a 
periodical actuanal \"ilu3tion either as reaersionaia additions to the sums insured 

Or as immediate cash bonuses or otherwise 

LFCi REF bv S 20 Art \1 of 1937 

« Cubstituted b> S 54 ibid .AddfdbvS 3' of 1W1 

»Sub5litutfd for the words withn three 
months of the lapsing of a pohej of life of th** *rtUen by S 36, »Hj 


3112 


The CmL Court Manual (Imperial Acts). [S. 53 


Provided further that an insurer who continues to carry on insurance 
business on the dividing principle after the commencement of this Act shall 
withhold from distribution a sum of not less than forty per cent, of the premiums 
received during each year after the commencement of this Act in which 
such business is continued so as to make up the amount required for inves tment 
under section 27. 

^\(2) On the expiry of the period of three years referred to in suh- 
section (1), or on the insurer’s ceasing before such expiry but at any time after 
the commencement of the Insurance (Amendment) Act, 1941, to carry on business 
on the dividing principle, the insurer shall forthwith cause an investigation to 
be made by an actuary, who shall determine the amount accumulated out of the 
contributions received from the holders of all policies to which the dividing 
principle applies and the extent of the claims of those policy-holders against the 
realisable assets of the insurer, and shall, before the expiration of six months 
from the date on which he is entrusted with the investigation, make recommen- 
dations regarding the distribution, whether by cash payments or by the 
allocation of paid up policies or by a combination of both methods, of such assets 
as he finds to appertain to such policy-holders: and the insurer shall, before the 
expiry of six months from the date on which the actuary makes his recommenda- 
tions, distribute such assets in accordance with those recommendations. 

(3) Where at anv time prior to the commencement of the Insurance 
(Amendment) Act. 1941, an insurer has ceased to carry on business on the 
dividing principle, the insurer shall, before the expiration of two months from 
the commencement of that Ad. report to the Superintendent of Insurance^ the 
measures taken or proposed bv him for the distribution among holders of policies 
to which the dividing principle applies of the assets due to them t and the Superin- 
tendent of Insurance may either sanction such measures or refuse his sanction, 
and if he refuses his sanction or if the insurer does not report to him as required 
hv this siih-section, the provisions of sub-section (2) shall apply to the insurer 
forthwith.] 


WlTTPINC UP 


53 (1) The Court mav order the winding up in accordance with the Indian 

,,,. .. t .u . Companies Act 1913, of anv insurance company and 
Wmdm« up by .he Co..r. of that Act shall, subject to the provi- 

sions of this 'fActl apply accordingly. 


(2) In addition to the grounds on which such an order may be based, the 
Court mav order the winding up of an insurance company — 

(c) If with the sanction of the Court previously obtained a petition in this 
ht-half U nrp<«mted bv «hirpt'oM^rs not le«*: in number than one-tenth of the whole 
bodv of shareholders and holding not less than one-tenth of the whole share 
canit->l or hv not less than fiftv polici’-holders holding, policies of life insurance 
that have been in force for not less than three years and are of the total value 
of not less than fiftv thousand rupees; or 

(b) if the Superintendent of Tnsurance. who is hereby authorised to do 
so, applies in this behalf to the Court on any of the following grounds, namely: 

(tl that the company has failed to deposit or to keep deposited with the 
Ro<pr\'e Bank of India the amount required bv section 7 *for section 981^ 


LFG. RFr 

» AfMfd by S. 35, Act XIIT of 1941. 
*Tbis Mord 'ub^titufcrt for the word 
"Oiapler’’ bv S 37. Act XTIT of 1941 
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funsdiction to bear an application institiitec 
inder S S3 of the Insurance Act and not 
inv particular Judge of that Court. 19IU 
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(ii) that the company having failed to comply with any requirement of 
this Act has continued such failure ’[or having contravened any provision of this 
Act has continued such contravention) for a period of three months after notice 
of such failure ’for contravention) has been conveyed to the company by the 
Superintendent of Insurance, 

[ (in) that it appears from the returns furnished under the provisions of ihis 
Act or from the results of any investigation made thereunder that the company 
IS insoK ent , or 

(iv) that the continuance of the company is prejudicial to the interests 
of the poficy holders 

54 Notwithstanding anything contained in the Indian Companies Act 1913, 
Voluntary tymd ng up ‘"sarance company shall not be wound up volun 

tanly execot for the purpose of effectinp an amalga 
mation or a re construction of the company or on the ground that bv reason of 
Its liabilities it cannot continue its business 


55 (1) In the winding up of an insurance company or m the insolvency 

r 1 1 . - of soy other insurer the value of the assets and the 

Valuattou of hub lit es ^.^rtatned m such 

manner and npon such basis as the liquidator or receiver in insolvency thinks fit 
subject so far as applicable to the nile contained in the Sixth Schedule and to 
any directions which ma> be gnen b> the Court 

(2) For the purposes of any reduction by the Court of the amount of the 
contracts of anv insurance company the value of the assets and liabilities of the 
company and all claims m respect of policies issued by it shall be ascertained in 
such manner and upon such basis as the Cburt thinks proper having regard to 
the rule aforesaid 

(3) The rule m the Sixth Schedule shall be of the same force and may he 
repealed altered or amended as if it were a rule made in pursuance of section 246 
of the Tnd an Companies Act 1913 and rules may be made under that section 
for the purpose of carrying into effect the provisions of this Act with respect to 
the winding up of insurance companies 

56 (1) In the winding up of an insurance company and in the insolvency 

of any other insurer the value of the assets and the 
Atinl cation of surnlus liabilities of the insurer m respect of life insurance 
of 1 fe in«tirance business shall bc ascertained separalelv from the value 
vency*” ^ Other assets or am other liabilities of the insurer 

and no such assets shall be applied to the discharge of 
anv liabilities other thin those in respect of life insurance business except m «o 
far as those assets exceed the liabilities in respect of life insurance business 

(2) In the winding up of an insurance oamoanv carrying on the business 
of life insurance or in the insolvency of am other insurer cairving on such 
business where am proportion of the profits of the insurer was before the com 
mencement of the winding up or insolvency allocated to po1ic> holders if, when 
the assets and liabilities of the insurer have been ascertained there is found to 
be a surplus of assets over liabilities (hereinafter referred to as a /•nma /jcic 
surplus) there shall be added to the liabilities of the insurer in respect of the hfe 
insurance business an amount equal to such proportion of the fnrra fane 
surplus as is enumlcnt to such proportion of the profits allocated to shareholders 
and pohev holders as wns allocated to polio holders dunng the ten vears 
immediateU proceding the commencement of the wandmg up and the assets of 
the insurer shall be deemed to exceed his liabilities onlv m so far as those assets 
exce^ those liabilities after such addition 
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Provided that — 

(o) if in any case there has been no such allocation of if it appears to the 
Court that by reason of special circumstances it would be inequitable that the 
amount to be added to the liabilities of the insurer in respect of the life insurance 
business should be an amount equal to such proportion as aforesaid, the amount 
to be so added shall be such amount as the Court may direct; and 

(b) for the purpose of the application of this sub-section to any case where 
before the commencement of the winding up or Insolvency a proportion of such 
profits as aforesaid of a branch only of the life insurance business in question has 
Been allocated to policy-holders, the value of the assets and liabilities of the 
insurer in respect of that branch shall be separately ascertained in like manner 
as the value of his assets and liabilities in respect of the life insurance business 
was ascertained, and the surplus so found, if any, of assets over liabilities shall, 
for the purpose of determining the amount to be added to the liabilities of the 
insurer in respect of the life insurance business be deemed to be the pritna 
facie surplus. 

57. (1) Where the insurance business or any part of the insurance business 

of an insurance company has been transferred to 
Winding up of secondary another insurance company under an arrangement in 
companies. pursuance of which the first mentioned company (in 

this section referred to as the secondary company) or the creditors thereof has or 
ha\e claims against the company to which such transfer was made (in this section 
referred to as the principal company) then, if the principal company is^ being 
wound up by or under the supervision of the Court, the Court shall (subject as 
hereinafter mentioned) .order the secondary companyto be wound up in conjunc- 
tion with the principal company and may by the same or any subsequent order 
appoint the same person to be liquidator for the two companies and make provision 
for such other matters as mav seem to the Court necessary with a view to the 
companies being wound up as if they were one company. 

(2) The commencement of the winding up of the principal company shall, 
save as otherwise ordered by the Court, be the commencement of the winding up 
of the secondary company. 

(3) In adjusting the rights and liabilities of the members of the several 
companies among themselves the Court shall have regard to the constitution of 
the companies and to the arrangements entered into between the companies in the 
same manner as the Court has regard to the rights and liabilities of different 
classes of contributories in the case of the winding up of a single company or a« 
near thereto as circumstances admit. 

(4) Where any company alleged to be secondary is not in process of 
being wound up at the same time as the principal company to which it is allegco 
to be secondarj', the Court shall not direct the secondary company to be wound up> 
unless, after hearing all obiections (if any) that mav be urged by or on beh.in 
of the company against its being wound up, the Court is of opinion that the 
company is secondary to the principal company and that the winding up of the 
company in conjunction with the principal company is just and equitable. 

(5) An application may be made in relation to the winding up of any 
secondary company in conjunction with the principal company by any creditor ot. 
or person interested in, the principal or secondary company. 

(6) Where a company stands in the relation of a principal company to 
one insurance company and in the relation of a secondary company to some othc 
insurance company or where there are several insurance companies standing • 
the relation of secondary comp.inies to one principal company, the Court may 
deal with any number of such comiwnies together or In separate groups as » 

. thinks most expedient upon the principles laid down in this section. 
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58 (1) If It any time it appears expedient that the affairs of an insurance 

5 , , ... oonpany in respect of any class of business comprised 

ml up ot msS?i"com of the company should be wound 

panics my other class of business compnsed in 

the undertaking should continue to be carried on by 
the company or be transferred to another insurer a scheme for such purposes 
maj be prepared and submitted for confirmation of the Court m accordance wth 
the proMSibns of this Act 

(2) Any scheme prepared under this section shall provide for the 
allocation and distribution of the assets and liabilities of the company between 
any classes of business affected (including the allocation of any surplus assets 
a\hich may arise on the proposed winding up) for any future rights of every 
class of policy holders in respect of their poliaes and for the manner of winding 
up any of the affairs of the company which are proposed to be wound up and may 
contain provisions for altering the memorandum of the company with respect to 
its objects and such further provisions as may be expedient for givihg^ 'effect) 
to the scheme 

(3) The provisions of this Act relating to the valuation of liabilities of 
insurers in liquidation and insolvency and to the application of surplus assets 
of the life insurance fund tn liquidation or insolvency shall apply to the winding 
up of any part of the affairs of a company in accordance with the scheme under 
this section m like manner as they apply m the winding up of an. insurance 
eompanj and any scheme under this section may apply with the necessary 
modifications an> of the provisions of the Indian Companies Act 1913 relating 
to the winding up of companies 

(4) An order of the Court confirming a scheme under this section whereby 
the memorandum of a company is altered with respect to its object shall as respects 
the alteration base effect as if it were an order confirmed under section 12 of the 
Indian Companies Act 1913 and the provisions of sections 15 and 16 of that 
Act shall apply accordingly 

59 In the winding up of an insurance company and m the insolvency of 

_ , , . , , any other insurer the liquidator or assignee as the 

e urn 0 epo s ^ppjy jf,e Court for an order for 

the return of the * [deposit made by the compiny or the insurer as the case may 
be under section 7 or section 98] and the Court shall on such application order a 
return of the deposit 'subject to such terms and conditions as it shall direct 

60 In the winding up of an insurance company for the purposes of a cash 

. , , . distnbution of the assets and in the insohency of any 

^oicc of pole} >aues other insurer the liquidator or assignee as the case 

maj be in the case of all persons appeanng b) the books of the company or other 
insurer to be entitled to or interested in the policies granted b> the company or 
other insurer «hall a«:certain the value of the habilitj of the company or other 
insurer to each such person and shall gi\e notice of «uch \’aluc to tho<e persons 
in such manner as the Court may direct and 3n\ person to whom notice is so giaen 
shall be bound by the a-alue «o ascertained unless he giaes notice of his intention 
to dispute such \”ilue in such manner and uathin *uch time as may be speafied 
by a rule or order of the Court 

61 (1) WTicre an insurance company is m liquidation or any other insurer 

IS insolvent the Court mav make an order reducing 
Power of Court to re ^he amount of the insurance contracts of the companv 
duce contracts of insurance other in<urcr upon «uch terrrs and subject to such 
conditions as the Court thinks just. 
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furnish to the Superintendent of Insurance in respect of the insurance business 

^;S^‘tetd''^.''rinsui"nt *“ ''' " chech^ed^ a: 


PART III. 
Provident Societies. 


^[65. (1) In this Part "provident society" means, a person who, or a body 

wVttrh -nnt ....... r-_ .• ^ 


Mmnon ot ■■prnvidnn “S'‘«r registered for the time 


society" . 


being of persons (whether corporate or unincorpo- 
rate) under Part II of this Act, carries on the business 
of insuring the payment, on the happening of any of the contingencies mentioned 
in sub-section (2), of — 

(o) an annuity of or equivalent to fifty rupees or less, payable for an 
uncertain period; or ' > 


(h) a gross sum of five hundred rupees or less, whether paid or payable 
in a lump sum or in two or more instalments oyer a certain period , , 

exclusively in both cases (a) and (b) of any profit or bonus not being a 
guarantee profit or bonus. 


Explanation . — For the purposes of this sub-section, a period is "certain" 
if its duration is ascertainable in advance and ’‘uncertain’’ if its duration is not 
so ascertainable, ' ''' 

(2) The contingencies referred to in sub-section (1) are the following, 
namely; — i - 

(o) the birth, marriage or death of any person or the survival by a person 
of a stated or implied age or contingency; ■ / 

(h) failure of issue; 

(c) the occurrence of a social, religious or other ceremonial occasion; . 

(d) loss of or retirement from employment; 

(c) disablement in consequence of sickness or accident; 

(}) the necessity of providing for the education of a dependent; * 

Ig) any other contingency which may be prescribed or which may be 
authorised by the Provincial Government with the approval of the Central 
Government. ’ 


(3) For the purposes of sub-section (1) and (2) — 

(o) contracts entered into before the commenctment of this Act shall not 
be taken into account ; ' 

(b) two or more policies issued to one person shall, for the purposes of 
determining whether the limits fixed by sub-section (1) ha\-e or ha\’e not been 
evreeded be deemed to be one policy if the contingencies on the happening of 
whkK Ihs sums are puyuble under the policies 

same or different) relate to one person only, whether he be the policy-holder or 

^ome other person. , . j 

(4) Every person or body of persons for the^ time being registers as a 

nrovident socieri’ under the Prorident Insurance SocieliK Act, 1912, and ever)’ 
nerson or body of persons for the time being registered as a prtmdcnt sooeJy 
under this Act shall be deemed to be a prosident soacly for all the purposes of 
this Act. I , . r 

(5) If any question arises whether any person or_ body of persOTS is or 
is not a prorident society within the meaning of sectum, the -.uwntendent 
of Insurance shall decide the question and his decision shall be final.] 


:Sul«tituted (wi* rctrospectire effect) by S. la Act XX cl IWO. 
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‘[66 No provident society shall undertake any form of insurance not 
falling within the limits fixed by sub section (1) of 
Restrictions on provident section 65, nor shall any provident society be eligible 
societies registered under section 3 ] 

67 No provident society established after the commencement of this Act 
shall adopt as its name, and no provident society 
established before the commencement of this Act shall 
contmue after the expiry of six months from the commencement thereof to use 
as Its name, any combination of words which fails to include the word ‘provident 
or which includes the word ‘ life ’ 


68 No provident society shall receive any premium or contribution for 
Insurable interest insuring money to be paid to any person other than 

the person paying such premium or contribution or 
the wife husband, child, grand child, parent, brother or sister, nephew or niece 
of such a person 


69 (1) No provident society shall carry on any business upon the dividing 

TV 1 u principle, that is to say, on the pnnciple that the 

m mg usiness benefit secured by a policy is not fixed but depends 

either wholly or partly on ‘[the results of a distribution of certain sums amongst 
policies becoming claims within certain time limits, or on the principle that the 
premiums payable by a policy holder depend wholly or partly on the number of 
policies becoming claims within certain time limits) 


(2) The Superintendent of Insurance shall, as soon as possible, take steps 
to have any provident society which carries on business on the dividing principle 
wound up 

Provided that, where any such provident society m existence at the com 
mencement of thiS Act applies within three months of such commencement to the 
Superintendent of Insurance for permission to contmue carrying on its business 
with a view meanwhile to reorganise its business in accordance with the provi 
stons of this Act, the Superintendent of Insurance may at his discretion, with due 
regard to the past history of the society, permit the soaety to contmue business 
for a penod not exceeding two years from the date of receipt of such permission, 
so however that no new business on the dmdmg principle is undertaken by 
the society 

*[(3) Where after the commencement of the Insurance (Amendment) Act 
1941, a provident society is to be wound up m pursuance of this section, or where, 
whether before or after the commencement of that Act a provident society ceases 
to carry on business on the dividing pnnciple, the provisions of sub section (2) 
and sub section (3) of section 52 shall so far as may be, apply in like manner 
as they apply to an insurer ceasing to carry on business on the dividing pnnciple ] 
70 ( 1 ) No provident society except a provident society registered under 

the provisions of the Provident Insurance Societies 
Registration 1912, shall receive any premium or contnbution 

until it has obtained from the Supenntcndent of Insurance a certificate of 
registration 

(2) Every application for repstration shall be accompanied by — 

(o) a certified copy of the rules of the society, and when the society is a 
company incorporated under the Indian Companies Act, 1913 *[or under the 


leg Rtr 

'Substituled (with effect) 

by S 10; Act XXof IWO 
* SuVniituied Cor the words results 

oC a distribution, amongst policies maturing 


for payment within certain lime limits oC 
certain sums by S 38 Act XIII of I94t 
•Added by tbid 
• Inserted by S 39 ibtd. 
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Indian Companies Act, 1882, or under the Indian Companies Act, 1866, or under 
any Act repealed thereby,] a certified copy of the Memorandum and Articles of 
Association or where the soaety is not such a company a certified copy of the 
deed of constitution of the society, t 

(b) the names and addresses of the proprietors or directors, and the 
managers of the society '[the full address of the registered office of the society, 
the full address of the principal office of the society in British India, the 
name of the manager at such office, and the name and address of some one or 
more persons resident m British India authonsed to accept any notice required 
to be served on the society] , 

(c) a certificate from the Reserve Bank of India that the initial deposit 

referred to m section 73 has been made, *'[* *] , 

(d) a declaration verified by an affidavit that the minimum working 
capital required by section 72, is available, *{and 

(e) the prescribed fee for registration being not more than two hundred 
rupees ] 

(3) The Superintendent of Insurance may refuse to issue a certificate of 
registration until he is satisfied that the rules of the society comply with the 
provisions of this Act and that the minimum working capital required by section 72 
IS available, but if he is so satisfied he shall register the society and its rules 

(4) The Superintendent of Insurance may, after giving previous notice 
m writing in such manner as he thinks fit specifying the grounds for the proposed 
cancellation, and allowing the society concerned an opportunity of being heard, 
apply to the Court and obtain sanction for cancellation of the registration made 
under this section or made under the provisions of the Provident Insurance 
Societies Act, 1912, — 

(0) if he IS satisfied as the result of an inquiry made under section 87— 

(1) that the society is insolvent or is hkel> to become so, or 

(ii) that the business of the society is conducted fraudulently or not m 
accordance with the rules thereof, or that it is m the interests of the policy-holders 
that the society should cease to carry on business, 

(b) if the initial deposit or any of the further deposits required by 
section 73 has not been made, or 

(c) if the society, having failed to comply with any requirement «[or 
having contravened any provision] of this Act, has continued such faihirc *[or 
contravention], for a period of one month after notice of such failure *[or 
contravention] has been convened to the society by the Superintendent of 
Insurance 

Provided that the Supennlendent of Insurance maj, if he thinks fit, instead 
of appl>nng for cancellation of the registration under sub^Iause (i) of clause (o) 
of this sub section make a recommendation to the Court that the contracts of the 
society should be reduced m such manner and subject to such conditions as he 
may indicate 

'[Provided further that the Supennlendent of Insurance ma), without 
pres^ious notice and without application to the Court for sanction, — 

(o) cancel the registration of a provident soaet>, which has failed to hast 
its registration renewed , or 

(h) cancel, on such terms and conditions as he thinks fit, the registration 
of an> prondent soaet) w hich applies to him for such cancellation tl he ts sa’ufietj 
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^[66 No provident society shall undertake any form of insurance not 
falling within the limits fixed by sub section (1) of 
Restrictions on provident section 65, nor shall any provident society be eligible 
societies registered under section 3 ] 

67 No provident society established after the commencement of this Act 
shall adopt as its name, and no provident society 
established before the commencement of this Act shall 
contmue after the expiry of six months from the commencement thereof to use 
as Its name, any combination of words which fads to include the word “provident 
or which includes the word ‘ life” 


68 No provident society shall receive any premium or contribution for 
Insurable interest insuring money to be paid to any person other than 

the person paying such premium or contnbution or 
the wife, husband, child, grand child, parent, brother or sister, nephew or niece 
of such a person 


69 (1) No provident society shall cany on any business upon the dividing 

Dividing business f 1‘li'L‘ds 

benefit secured by a policy is not fixed but depends 
either wholly or partly on *[the results of a distribution of certain sums amongst 
policies becoming claims within certain time-hmits, or on the principle that the 
premiums payable by a policy holder depend wholly or partly on the number of 
policies becoming claims within certain timedimitsj 


(2) The Superintendent of Insurance shall, as soon as possible, take steps 
to have any provident society which carries on business on the dividing principle 
wound up 

Provided that, where any such provident society m existence at the com- 
mencement of thi§ Act applies within three months of such commencement to the 
Superintendent of Insurance for permission to contmue carrying on its business 
wiA a view meanwhile to reorganise its business in accordance with the provi 
sions of this Act, the Superintendent of Insurance may at his discretion, with due 
regard to the past history of the society, permit the society to continue business 
for a penod not exceeding two years from the date of receipt of such permission, 
so however that no new business on the dividing principle is undertaken by 
the society 

«[(3) Where after the commencement of the Insurance (Amendment) Act, 
1941, a provident society is to be wound up in pursuance of this section, or where, 
whether before or after the commencement of that Act, a provident society cea^s 
to carry on business on the dividing principle, the provisions of sub section (2) 
and sub section (3) of section 52 shall, so far as may be apply m like manner 
as they apply to an insurer ceasing to carry on business on the dividing pnnciple j 
70 (1) provident society except a provident society registered under 

the provisions of the Provident Insurance Societies 
Registration 1912 , shall receive any premium or contribution 

until it has obtained from the Supenntendent of Insurance a certificate of 

registration 

(2) Every application for registration shall be accompanied by — • 

(o) a certified copy of the rules of the society, and when the society is a 
company incorporated under the Indian Companies Act, 1913, '‘[or under the 


leg ref 
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Indian Companies Act, 1882, or under the Indian Companies Act, 1866, or under 
anj Act repealed thcrebj,] a eertiBed copj ol the Jlemorandum and Articles of 
Assoeiation or aahcrc the soeicl) is not such a eompanj a certified cops of the 
deed of coiKtilution of the society , 

(6) the names and addresses of the proprietors or directors, and the 
managers of the society *(lhc full address of the registered office of the society, 
the full address of the principal office of the society in British India, the 
name of the manager at such oflicc, and the name and address of some one or 
more pcrvjns resident in British India authorised to accept any notice required 
to be <erv cd on the society ] , 

(c) a certificate from the Reserve Banlv of India that the initial deposit 
referred to in <ection 73 has been made, •), 

(rf) a declaration verified by an affidavit that the minimum working 
capital required by section 72, is available, ‘{and 

(e) the prescribed fee for registration being not more than two hundred 
rupees ) 

(3) The Superintendent of Insurance may refuse to issue a certificate of 
registration until he is satisfied that the rules of the society comply with the 
prov isions of this Act and that the minimum working capital required by section 72 
IS available, but if he is so satisfied he shall register the society and its rules 

(4) The Superintendent of Insurance may, after giving previous notice 
in writing m such manner as he thinks fit specifying the grounds for the proposed 
cancellation, and allowing the society concerned an opportunity of being heard, 
apply to the Court and obtain sanction for cancellation of the registration made 
under this section or made under the provisions of the Provident Insurance 
Societies Act 1912 — 

(a) if he is satisfied as the result of an inquiry made under section 87 — 

(i) that the society is insolvent or is likely to become so, or 

(ii) that the business of the society is conducted fraudulently or not m 
accordance with the rules thereof, or that it is m the interests of the policy holders 
that the society should cease to carry on business, 

(b) if the initial deposit or any of the further deposits required by 
section 73 has not been made , or 

(c) if the society, having faded to comply with any requirement *for 
having contravened any provision] of this Act, has continued such failure *|or 
contravention], for a period of one month after notice of such failure *[or 
contravention] has been conveyed to the society by the Superintendent of 
Insurance 

Provided that the Supenntendent of Insurance may, if he thinks fit, instead 
of applying for cancellation of the registration under sub-clause (*) of clause (a) 
of this sub section make a recommendation to the Court that the contracts of the 
society should be reduced in such manner and subject to such conditions as he 
may indicate 

“[Provided further that the Supenntendent of Insurance may, without 
previous notice and without application to the Court for sanction , — 

(a) cancel the registration of a provident socie^, which has failed to have 
its registration renewed , or 

(ft) cancel, on such terms and conditions as he thinks fit, the registration 
of any provident society which applies to him fo*" such cancellation if he is satisfied 
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that the society has ceased to cany on insurance business and that all it liabilities 
in respect of insurance policies are either satisfied or otherwise provided for.] 
^((5) When a registration is cancelled the provident society shall not, 
after the cancellation has taken effect, enter into any new contracts of insurance, 
but all rights and liabilities in respect of contracts of insurance entered into by 
it before such cancellation takes effect shall, subject to the provisions of section 88, 
continue as if the cancellation had not taken place. 


(6) Where a registration is cancelled under clause (h) of sub-section (4), 
or because the society has failed to have its registration renewed, the Superinten- 
dent of Insurance may at his discretion revive the registration if the provident 
society, within six months from the date on which the cancellation took effect, 
makes the deposits required by section 73 or has had an application imder 
sub-section (3) of section 70-A accepted, as the case may be, and complies with 
any directions which may be given to it by the Superintendent of Insurance.] , 

' *[70-A. (1) Every provident society registered tmder this Act, or under 

R^twal of regisMtioo. Provident Insurance Societies Act, 1912, sM 
have its registration renewed annually for each penoa 
of twelve mouths after that ending on the 30th day of June, 1942. 

^ (2) An application for the renewal of a registration shall be made by the 

society to the Superintendent of Insurance before the 30th day of June preceding 
the period for which renewal is sought, and shall be accompanied as provided in 
sub-section (3) by evidence of payment of the prescribed fee which shall not 
exceed two hundred rupees but may vary according to the volume of insurance 
business done by the society. 

(3) The prescribed fee for the renewal of a registration for any year shall 
jje paid into the Reser\'e Bank of India, or, where there is no office of that Bank, 
into the Imperial Bank of India acting as the agent of that Bank, or into any 
Government treasuty, and the reedpt shall be sent along wth the application for 
renewal of the registration. - > 


(4) If a provident society fails to apply for renewal of registration before 
the date specified in sub-section (2) the Superintendent of Insurance may, so long 
as he has taken no action under section 88 to have the society wound up, accept 
an application for renewal of registration on receipt from the society of the fee 
payable with the application and such penalty, not exceeding the prescribed fee 
payable by the society, as be may require. 


(5) The Superintendent of Insurance shall, on being satisfied that the 
society has fulfilled the requirements of this section, renew the registration and 
grant it a certificate of renewal of registration. 


70-B. (1) Every provident society registered under section 70 before the 
commencement of the Insurance (Amendment) Act, 
1941, shall, before the expiration of three months from 
the commencement of the Insurance (Amendment) 
Act, 1941, furnish to the Superintendent of Insurance 
such particulars in addition to those already supplied 
for the purpose of obtaining registration as are re- 
quired by sub-section ‘(2) of section 70 of this Act as amended by the Insurance 
(Amendment) Act, 1941. 


. Supplementary informa- 
tion and reports ol altera- 
tions in particulars furnished 
with application for regis- 
tration. 


(2) Every provident society registered under the provisions of the Pro- 
vident Insurance Societies Act, 1912, shall, before the expiration of three months 
from the commencement of the Insurance (Amendment) Act, 1941, furnish to 


, . LEG. REF. 
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the Supcnntcndcnt of Insurance so fir as it has not already done so the docu 
ments ind mfomiation required b) ctiu«es (o) and (b) of sub section (2) of 
section “0 to iccompin} an application b> i proiident society for registration 
under that section 


(3) WTicn anj alteration occurs or is made which affects any of the 
matters which arc required under the pronsions of sub section (2) of section 70 
to accompan) an application by a proiidcnt societ) for registration under that 
section or are to be furnished to the Superintendent of Insurance under this 
section the proaidcnt socictj shall furnish forthwith to the Superintendent of 
Insurance full particulars dul) authenticated of such alteration ] 

Prohl) t on of mnnaginR 71 The provisions of section 32 shall apply to 
provident societies as they apply to insurers 

72. No provident society registered unless it 

... , has a paid up capital sufficient to provide as work 

or me cafii capital a net sum of not less than five thousand 

rupees exclusive of deposits made under this Act and exclusive in the case of a 
company of an) expenses incurred in connection with the formation of the 
compan) 


73 (1) Every provident society shall if established before the commence 

p. ment of this Act within one year from such com 

* mencement or if established after the commencement 

of this Act before the society applies for registration under section 70 deposit 
and keep deposited with the Reserve Bank of India m one of the offices m India 
of the Bank for and on behalf of the Central Government cash or approved 
securities amounting at the market value of the securities on the date of deposit 
to five thousand rupees and shall thereafter ‘(make m each calendar >ear] a 
further deposit amounting to not less than one fifth of the gross premium *[m 
come for the preceding calendar year) (including admission fees and other fees 
received by the societ) ) until the total amount so deposited and kept is fifty thoU 
sand rupees 

(2) The provisions of subsections (8) (9) *[(9 A) (9B)] and (10) 
of section 7 and of sub section (1) of section 8 *[and of section 9] shall apply 
to the deposits made under this section as thej apply to deposits made by an 
insurer 


74 (1) Every provident society 

shall m Its rules set forth — 

(o) the name the object and the location of the registered office of the 

society 

(f>) the contingencies or classes of contingency on the happening of which 
money is to be paid 

(e) the conditions to be complied v\ith before and the pa)ments to be 
made on admission to the society 

(d) the rates of premium or contnbution and the periods for which or 
the times at which premiums or contributions are pa)able 
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(e) the maximum amount payable to a subscriber or poIi(^*holder; 

, (/) the nature and amounts of the benefits provided for by the society; 

(g) the circumstances in which a bonus may be paid to a policy-holder, 

(h) the nature of the evidence required for the proof of the happening 
of any contingency on which money is to be paid ; 

(t) the circumstances in which policies may be forfeited or renewed or 
the whole or a part of the premiums paid on a policy may be returned, or a sur- 
render value of a policy may be granted; 

' (;) the penalties for delay in paying or failure to pay premiums or con- 

tributions , 

(jfe) the proportion of the annual income of the society which may be 
disbursed on and ^e provisions to be made for meeting the expenses of the 
managerhent of the society ; 

(l) the person or persons who or the authority which shall have power 

to invest the funds of the society; ' i ’/ 

(m) the provisions for appointment of auditors and thejr remuneration, 
, t (n) the procedure to be adopted in altering the rules of the society; 

(o) unless these are provided for in the articles of association of a society 
which is a company incorporated under the Indian Companies Act, 1913, ^[or 
under the Indian Companies Act, 1882, or under the Indian Companies Act, 1866, 
or under any Act repealed thereby,] — 

(i) the mode of appointment and removal, the qualification and the powers 
of a director, manager, secretary or other officer of the society ; 

(n) the manner of raising additional capital, and 

(in) the provisions for the holding of general meetings of the members 
and policy-holders and for the powers to be exercised and the procedure to be 
followed thereat ; and 


(^) such other matters as may be prescribed. 

(2) Where the rules of any provident society registered under the Provi- 
dent Insurance Societies Act, 1912, fail to comply with the provisions of this sec- 
tion the society shall, before the expiry of twelve months from the commencement 
of this^Act, amend the rules so as to comply with these provisions. 

75. (1) No amendment of any rule of a provident society shall be valid 


. , , until it has been sent to the Superintendent of Insur- 

Ainendment of rules been registered by him. 

(2) The Superintendent of Insurance on being satisfied that the proposed 
amendment is not contrary to the provisions of this Act shall, unless he is of 
opinion that the amendment unfairly affects the rights of existing members or 
policy-holders of the society, issue to the society an acknowledgment of the regis- 
tration of the amended rule. 


76 Every provident society shall on demand deliver free of cost to any 
_ , , , , member of the society a copy of the rules of the 

Supply Ot copy of cuUs other than a member a copy 

of such rules on the payment of a sum not exceeding one rupee 

77. Every provident society “[shall have in British India a principal office] 
p . . . (on the outside of which it shall keep displayed lU 

Kcgistcrcd office. ^ conspicuous position in legible characters) 

to \\hidi all communications and notices may be addressed, 
shall give notice to the Superintendent of Insurance of any change in the location 
thereof within hventy-cight days of its occurrence. ‘ 


LEG. R^EF. , . 
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/8 WTicrc an> nolice, advertisement or other official publication of a provi- 
dent socict> contains a statement of the amount of 
the authorised cipital of the society, the publication 
slnll also contain a statement of the amount of the 
capital which has been subscribed and the amount paid 


Publication of authorised 
capital to contain also suh 
scribed and paid up capital 


up 

Registers and books 


79 C\cr> provident society ‘[shall keep at its 
principal office m Dritish India] — 

*[(o) such registers m such form as may be prescribed,] 

cash book m which shall be entered separateh for each class of 
rontingency separately specified m section 65 all sums received and expended 
by the society ajid the matters m respect of which the receipt or expenditure 
takes place, 

•1(c)] a ledger 
•K*^)) a journal 

80 (1) Every provident society shall at the expiry of the calendar year 

prepare a revenue account and balance-sheet m the 
shccVSSfaS"'tat™“nt' P««nb«l form verified m the prescribed manner, to 
gether with a report on the general state of the 
society’s affairs and shall cause the revenue account and balance sheet to be 
audited by an auditor, and the auditor shall so far as may be in the audit of a 
provident societj have the powers of, exercise the functions vested in, and dis 
charge the duties and be subject to the liabilities imposed on, an auditor of com- 
panies by section 145 of the Indian Companies Act, 1913 

(2) Every provident society shall at the expiry of the calendar year pre 
pare with respect to that year— 

(o) a statement showing separately for each class of contingency sepa 
rately specified in section 65 — 

(») the number of new policies effected the total amount insured thereby 
and the total premium income received in respect thereof and the number of ex- 
isting policies discontinued during the year with the total amount insured thereby, 
and 

(n) the total amount of claims made and the total amount paid m satis 
faction thereof 

(fc) a statement showing details of every insurance effected on a life other 
than the life of the person insuring, and 

(c) a statement showing the total amount paid as allowances to agents and 
canvassers 

(3) Until the expiry of two years from the commencement of this Act 
this section <[and section 73] shall apply to provident societies registered before 
the commencement of this Act under the Provident Insurance Societies Act 1912 
as if the reference to the calendar year were a reference to either the financial year 
or the calendar year 

81 ( 1 ) Every provident society shall once in every five years or at such 

• shorter intervals as may be laid down by the rules 
Actuarial report and ab gf the society cause an investigation to be made into 
Its financial condition including the valuation of its 
liabilities and assets by an actuary 
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(c) the maximum amount payable to a subscriber or policy-holder; 

, If) the nature and amounts of the benefits provided for by the society; 
(p-) the circumstances in which a bonus may be paid to a policy-holder; 

(h) the nature of the evidence required for the proof of the happening 
of any .contingency on which money is to be paid; 

' , (t) the circumstances in which policies may be forfeited or renewed or 

the whole or a part of the premiums paid on a policy may be returned, or a sur- 
render value of a policy may be granted; 

“ (;) the penalties for delay in paying or’failure to pay premiums or con- 

tributions ; 

(fe) the proportion of the annual income of the society which may be 
disbursed on and ^e provisions to be made for meeting the expenses of the 
managerhent of the society ; 

(/) the person or persons who or the authority which shall have power 
to invest the funds of the society; ' • ■ ^ 

(m) the provisions for appointment of auditors and thejr remuneration; 

. (k) the procedure to be adopted in altering the rules of the society; - 

(o) unless these are provided for in the articles of association of a society 
which is a company, incorporated under the Indian Companies Act, 1913, ^[or 
under the Indian Companies Act, 1882, or under the Indian Companies’ Act, 1866, 
or under any Act repealed thereby,] — ’ 

(i) the mode of appointment and removal, the qualification and the powers 
of a director, manager, secretary or other officer of the society; 

(«) the manner of raising additional capital, and 

(in) the provisions for the holding of general meetings of the members 
and policy-holders and for the powers to be exercised and the procedure to be 
followed thereat ; and 


(/>) such other matters as may be prescribed. 

(2) Where the rules of any provident society registered under the Provi- 
dent Insurance Societies Act, 1912, fail to comply with the provisions of this sec- 
tion the society shall, before the expiry of twelve months from the commencement 
of thIs,Act, amend the rules so as to comply with these provisions. 

75. (1) No amendment of any rule of a provident society shall be valid 

, . , - , until it has been sent to the Superintendent of Insur- 

Amendment of rules. ^een registered by him. 

(2) The Superintendent of Insurance on being satisfied that the profiosed 
amendment is not contrary to the provisions of this Act shall, unless he is of 
opinion that the amendment unfairly affects the rights of existing members or 
policy-holders of the society, issue to the society an acknowledgment of the regis* 
tration of the amended rule. 

76. Every provident society shall on demand deliver free of cost to any 

_ , , , , member of the society a copy of the rules of t 

Supply of copy of rules. society and to any person other than a member a cop) 

of such rules on the payment of a sum not exceeding one rupee. 

77. Every provident society *[shall have in British India a principal office] 

^ . j (on the outside of which it shall keep displayed 

Registered office. ^ conspicuous position in legible characters] 

to which all communications and notices may . be addressee), an 
shall give notice to the Superintendent of Insurance of any change in the loca i 
thereof within twenty-eight d.iys of its occurrence. 


LEG. R'EF. - 
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78 Where an> notjcc advertisement or other official publication of a provi 
dent society contains a statement of the amount of 
the authorised capital of the society, the publication 
shall also contain a statement of the amount of the 
capital which has been subscribed and the amount paid 


Publication of authorised 
cap tal to conu n also sub 
<cribed and paid up capital 


up 

Registers and books 


79 Every provident society *[shall keep at its 
principal office in British India] — 

*((o) such registers m such form as may be prescribed,] 

^ cash book in which shall be entered separately for each class of 
contingenc) separately specified m section 65 all sums received and expended 
by the society ajid the matters in respect of which the receipt or expenditure 
takes place, 

•[(c)] a ledger 
a journal 

80 (1) Every p^ov^de^t society shall at the expiry of the calendar year 

prepare a revenue account and balance sheet in the 
Pr«cnb«l form vonfied m the presenbed manner, to 
gether with a report on the general state of the 
society s affairs and shall cause the revenue account and balance sheet to be 
audited by an auditor, and the auditor shall so far as may be m the audit of a 
provjdait society have the poners of, exercise the functions nested in and dis 
charge the duties and be subject to the liabilities imposed on an auditor of com 
panics by section 145 of the Indian Companies Act 1913 

(2) Every provident society shall at the expiry of the calendar year pre 
pare with respect to that year— 

(a) a statement showing separately for each class of contingency sepa 
rately specified in section 65 — 

(i) the number of new policies effected the total amount insured thereb> 
and the total premium income received m respect thereof and the number of lac 
isting policies discontinued during the year with the total amount insured thereby, 
and 

(n) the total amount of claims made and the total amount paid m satis 
faction thereof 

(&) a statement showing details of every insurance effected on a life other 
than the life of the person insuring and 

(c) a statement showing the total amount paid as allowances to agents and 
canvassers 

(3) Until the expiry of two years from the commencement of this Act 
this section ^[and section 73] shall apply to provident societies registered before 
the commencement of this Act under the Provident Insurance Societies Act 1912 
as if the reference to the calendar year were a reference to either the financial year 
or the calendar > ear 


81 (1) Ever> provident soaety shall once m every five jears or at such 

• shorter intervals as may be laid down by the rules 
Actuarial report and ab Qf soaety cause an investigation to be made into 
stract jt 5 financial condition including the raluation of its 


liabilities and assets by an actuary 
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(2) The report of the actuary shall contain an abstract m which shall be 
stated — 

(o) the general pnnaples adopted m the valuation, including the method 
by i\ hich the \ aluation age of lives was ascertained, 

(b) the rate at each age of the mortality and any other factor assumed 
and the annuity values used m valuation, 

(c) the reserve values held against policies effected 

(d) the rate of interest assumed, and 

(e) the provision made for expenses, 

and shall have appended to it a certificate signed by a principal officer of the 
society that all matenal necessary for proper valuation has been placed at the 
disposal of the actuary and that full and accurate particular^ of every policy 
under which there is a liability either actual or contingent have been furnished 
to the actuary for the purpose of the investigation 

(3) If the actuary finds that the financial condition of the society is such 
that no surplus exists for distnbution as bonus to the policy-holders or as divi 
dend to the shareholders, he shall state m his report whether in his opinion the 
society is insolvent and, if so, whether it should be wound up or not, and the 
extent to which in his opmion existing contracts should be modified or existing 
rates of premium should be adjusted to make good the deficiency in the assets 

82 (1) The revenue account and balance-sheet ivith the auditor’s report 

thereon and the report on the general state of the 
Subnission of returns to society’s affairs referred to m subsection (1) of 
S^wnnlcndent of Insurance ^ 

and of the statements referred to}, m sub section (2) of section 80, shall be fur 
nished as returns to the Superintendent of Insurance *[wnthm six months] from 
the end of the period to which they relate and copies of the revenue account and 
balance sheet and the auditor’s report thereon and of the report on the general 
state of the society’s affairs shall, on the application of any member or policy 
holder made within rt\o >ears from the date on which the document was so fur 
nished, be sent to him within fourteen days from the receipt of the application 
on payment of a fee of one rupee 

(2) All the material necessary for the proper \aluation of the liabilities 
of the society under the provisions of section 81 shall be placed at the disposal oi 
the actuary within three months from the end of the period to which such mate- 
rial relates, and the report and abstract referred to in section 81 shall be fur 
nished as a return to the Superintendent of Insurance within a further period 
of three months 

(3) ’[The provisions of sub section (2) of section 15 relating to the copies 
therein referred to shall apply to the returns referred to m sub section (1) of this 
subsection, and] the provisions of section 17 shall apply to the accounts and 
balance sheet of a provident society being a company incorporated under the Indian 
^mpanies Act, 1913, ’[or under the Indian Companies Act, 1882, or under the 
Indian Companies Act, 1866, or under any Act repealed thereby,] as they appb 
to the accounts and balance shneet of an insurer, *[and the Supenntendent ot 
Insurance may exercise, in respect of return made by a provident society and m 
respect of an investigation or a-aluation to which section 81 refers, the same 
powers as are exercisable by him under section 21 and section 22, respectively* 
in the case of an insurer] 
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83 (1) E\cr) proMdcnt soc.cl}, ■[rcg.slcrcd] liter the commencement of 

Actuinal tJcjmmtion ol '8“'' "“S"' fry scheme of insurance which 

schmS «I It proposes to pot into operation and every provident 

. . . soact^ rcffjstered before the commencement of this 

Act under the proMsions of the Pro\n<lcnt Insurance Societies Act 1912 ’[shall 
cau«c an> scheme uhich it propo«cs to put into operation for the first time] after 
such commencement to be examined b) nn actuary and shall not receive any pre 
mium or contribution m connection with the scheme until the actuary has certi 
fied ‘[that the rates adrantages terms and conditions of the scheme are work 
able and sound] and such certificate has been fota\arded to the Superintendent 
of Insurance 


(2) The prOMsions of subsection (1) shall apply to any alteration of a 
scheme already m operation but the Superintendent of Insurance may if he is of 
opinion that the alteration unfairly affects the interests of existing policy holders 
prohibit the alteration and if he docs so the society shall not put the altered scheme 
into operation unless it first discharges to the satisfaction of the Superintendent of 
Insurance all its liabilities to those of the existing policy holders who dissent from 
the alteration 


(3) Ever^ provident society registered before the commencement of this 
Act under the provisions of the Provident Insurance Societies Act 1912 shall 
as soon as may be and in an> event before the expiry of six months from the com 
mencement of this Act submit aJJ schemes of tnsvrsnce which the soc;et> has m 
operation at the commencement of this Act to examination by an actuary ‘[and 
shall before the expiration of six months from the commencement of the Insur 
ance (Amendment) Act 1941 send the report of the actuary] thereon to the 
Superintendent of Insurance 

(4) The report of the actuary shall state in respect of each scheme whether 
‘[the rates idvirtages terms and conditions are workable and sound] and where 
no actuanal report such as is referred to m section 81 has been made within the two 
years preceding the examination the report shall also state whether the assets of 
the society are sufficient to meet its liabilities under the existing schemes and if 
not how in the opinion of the actuary the existing contracts should be modified 


«[(S) If the rates advantages terms and conditions of any scheme are not 
reported by the actuary to be workable and sound the Superintendent of Insurance 
shall give notice to the society prohibiting the scheme and the society shall not after 
its receipt of such notice enter into any new contract of insurance under the scheme 
but all nghts and liabilities m respect of contracts of insurance entered into by the 
society before receipt of the notice shall subject to the provisions of sub section 
(6) continues as if the notice had not been given ] 


(6) Where a scheme is ‘[prohibited] under the provisions of sub section 

(5) the society shall where its assets are sufficient to meet all existing liabilities 
set apart out of its assets the sum sufficient in the opinion of the actuary to meet 
the liabilities incurred under the scheme so ‘[prohibited] and where its assets 
are not so sufficient within three months from the date of the ‘[prohibition] 
apply to the Court for a modification of its existing contracts or failing such 
modification for the winding up of the soaely 
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84. Where a provident society effects policies of insurance in connection 
• ' . with more than one of the classes of contingency sepa* 

Separation of accounts j-ately specified m '[sub-section (2) of] section 65, the 
receipts and payments in respect of each such class 
shall be recorded in a separate account in the cash book kept in accordance with 
section 79. 


85. (1) Every provident society shall, unless it already holds invested in 
Inv.stmtnt of funds. Goveniment securities or seeurMes mentioned or re- 
• ferred to m clauses (c) and (rf) of section 20 of the 
Indian Trusts Act, 1882, not less than fifty per cent, of the total assets of the 
society, ®[mvest in such securities eveiy Increase that takes place in tnose assets 
and in that part of those assets which is held in cash as soon as practicable after 
the increase takes place and in any case within six months of Its taking place], 
until the total amount so invested amounts to not less than fifty. per cent, of 
the total assets of the society, and shall thereafter keep invested in such securities 
not less than fifty per cent, of the total assets of the society. 

’[Provided that for the purpose of determining the amount to be invested 
under this sub-section, any deposit made in cash under section 73 shall be taken 
into accounts as if such cash were Government securities amounting at the market 
value of the securities on the date the deposit was made to the total deposited 
in cash.] 


(2) No funds or investments of a provident society except a deposit 
made under section 73 shall be kept otherwise than in the name of the society 
*[or in the name of a public officer approved by the Central Government], 

(3) No loan shall be made out of the assets of a provident society to 
®(any director, manager, managing agent, auditor, actuary, officer or partner of 
the society], except on the security of a policy of insurance held in the society 
and within its surrender value and no such loan shall be made to any concern 
of which *(a director, manager, managing agent, actuary, officer or partner of 
the society is a director, manager, managing agent, actuary, officer or partner]. 

’((3A) Any loan prohibited under sub-section (3), made before and 
outstanding at the commencement of the Insurance (Amendment) Act, 1940, 
shall be repaid before the 1st day of January, 1941, and in case of default the 
director, manager, managing agent, auditor, actuary, officer or partner who has 
received the Jo.in or is connected with the concern which has received the loan, 
as the case may be, shall cease to hold office in or be a partner of the society and 
shall be ineligible to hold office in or be a partner of the society until the loan 
is repaid.] 


(4) Any director, '[manager, managing agent, auditor, actuary, officer 
or partner], of a society which contravenes the provisions of sub-section (3), 
who is knowingly a party to the contravention, shall without prejudice to any 
other penalty which he may incur be jointly and severally liable to the society 
for the amount of the loan, and such amount, together with interest from the 
date of the loan at such rate not exceeding twelve per cent, per annum as the 
Superintendent of Insurance may fix, shall on application by the Superintendent 
of Insurance to any Civil Court of competent jurisdiction be recoverable by 
execution .as if a decree for such amount had been passed by that Court. 


LF-O. RF.F. 
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'[(5) The prOMsions of scchon 86 D of the Indian Corapinics Act 1913 
shall not appl) to a loan granted to a director of a provident society being a 
compan) if the loan is one granted on the security of a policy on which the 
soctct) bears the risk and the poltcj was issued to the director on his own life 
and the loan is within the surrender value of the policy] 


86 The books of e\er 3 provident society shall at all reasonable times be 

Inspection of books inspection by the Supenntendent of Insurance 

or ‘'ny person appointed by him m this behalf or by any 
member or polic) holder of the ^ociel) who has made an application m this be 
half to the Superintendent of Insurance 

87 (1) Tlie Supenntendent of Insurance shall at least once m two years 

_ . I V If thinks fit at any time visit personally 

of Supcnitodiil’of Sr P'™" visit the ^ncipal office 

ance o* provident society *[or the principal office in British 

India of a society having its principal place of business 
or domicile outside British India] and inquire into the solvency of the society and 
the manner in which the business of the society is conducted or may after giv 
ing notice to the society and giving tt an opfwrtumty to be heard direct such an 
inquiry to be made by an auditor or actuary appointed by him *[or by both an 
auditor and an actuary appointed simultaneously or first by an auditor only or 
an actuary only and afterwards by an actuary or auditor] 


(2) For the purposes of any such inquiry the Superintendent or the 
auditor or actuary as the case may be shall be entitled to examine all books and 
documents of the society and may demand from the societj or any officer of the 
society such explanations as he may require on any matter relating to the affairs 
of the society 

■*[(3) The results of any such inquiry shall be recorded in writing by the 
person making the inquiry and four copies of the record shall be supplied to 
the Supenntendent of Insurance and when the inquiry is completed a copy of 
the -record or of each such record where more than one are made in the course 
of the same inquiry shall be sent by the Superintendent of Insurance to the 
society concerned and shall be open to inspection by any member or policy holder 
of the society ] 

*[(4) All expenses of and incidental to any inquiry made by an auditor 
or actuary under sub section (1) including any expenses incurred before the 
date on which the Superintendent of Insurance receives notice of an appeal under 
clause (e) of sub section (1) of section 110 shall be defra>ed by the provident 
society shall have priority over other debts due from the society and shall be 
recoverable as an arrear of land revenue ] 

88 ( 1 ) The Gjurt may order the winding up of a provident society being 

a company incorporated under the Indian Companies 
Wnd nff up by Court and Act 1913 •for imder the Indian Companies Act 
voluntary w nd ng up Igg 2 the Indian Companies Act 1866 or 

under any Act repealed thereby] and the provisions of ^[the Indian Companies 
Act 1913] shall subject to the provisions of this Part apply accordingl} 
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(2) In addition to the grounds on which such an order may be based, 
the Court may order the winding up of a provident society, if the registration 
of the society is cancelled by the Superintendent of Insurance under sub-section 
(4) of section 70 and he applies for the winding up of the society. 

(3) A provident societj* being a company incorporated under the Indian 

Companies Act, 1913, ^[or under the Indian Companies Act, 1882, or imder the 
Indian Companies Act, 1866, or under any Act repealed thereby], may be wound 
up voluntarily in accordance with the provisions of *[the Indian Companies Act, 
1913], but shall not be so wound up except for the purpose of effecting an amal- 
gamation or re-construction of the society or on the ground that by reason of its 
liabilities it cannot continue its business. • 

(4) A provident society not being a company incorporated under the 
Indian Companies Act, 1913, *[or under the Indian Companies Act, 1882, or 
under the Indian Companies Act, 1866, or under any Act repealed thereby], may 
be wound up voluntaril}’ under this Act if a resolution is passed by the proprietors 
that the society should be wound up voluntarily for the purpose or on the ground 
specified in sub-section (3), and the Superintendent of Insurance may, in any 
case where he has ordered cancellation of the registration of a society-under 
sub-section (4) of secdon 70, order the rrinding up of the society under tWs Act. 

89. The Court may make an order reducing the 
Reduction of Insurance amount of the insurance contracts of a provident society 
contracts. upon such teiros and svbjtct to such conditions as the 

Court thinks just—, 

(o) if the Superintendent of Insurance as an alternative to cancelling the 
registration of a societ>’ under sub-section (4) of section 70 applies to the Court 
in this behalf ; 

(61 if while a society is in liquidation the Court thinks fit; 

(c) if when a society has been proved to be insolvent, the Court thinks 
fit to do so in place of makmg an order for the winding up of the society; or 

(d) if the Court is satisfied on an application made in this behalf by the 
society supported by the report of an actuary, and after giving the policy-holders 
an opportunity to be heard that it is desirable to do so. 

90. (1) Where a provident socie^ is to be wound up whether under the 
Indian Companies Act, 1913, or under this Act, the 
Appointment of liquida- society shall, within seven days from the date of the 
order of the Court ordering the winding up or the 
passing of the resolution authorising the winding up, as the case may be, give 
notice thereof to the Superintendent of Insurance, and, except where the wind- 
ing up is done by an order of the Court, the Superintendent of Insurance shall 
appoint the liquidator and shall determine the remuneration to be paid to him. 

’[Provided that if the Superintendent of Insurance is not satisfied that 
the assets of the society are sufficient to meet the costs of liquidation including 
the remuneration of the liquidator, he may decline to make such appointment, 
and in such a case the society shall itself 'appoint a liquidator who shall carry out 
the liquidation as if the winding up w'as being done by an order of the Court.] 


LEG. REF. 
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(2) An> liquidator * [appointed by the Supenntendent of Insurance 
under sub «cction (1)] ma> be remoted by the Superintendent of Insurance if 
satisfied that the duties entrusted to him are not being properly discharged 

Po«,rs of Iqmd^ior 91 (H A liquidator appointed to wind up a 

societ) shall have power — 

(o) to institute or defend any legal proceedings on behalf of the soaety 
b} his name of office, 

(h) to determine the contribution to be made by members of the society 
re«pecti\cl} to the assets of the society, 

(c) to in\estigate nil claims against the society and to decide questions of 
priont) nnsmgbctwcenchimnnts 

(d) to determine by what persons and in what proportion the costs of the 
liquidation ‘[including the remuneration of the liquidator and any expenses in 
curred under clause (p) of this sub section] are to be borne 

(e) to give such directions tn regard to the collection and distribution of 
the assets of the society as may appear to him to be necessary for winding up 
the affairs of the society 

(f) to summon and enforce the attendance of witnesses and to compel 
the production of documents b> the same means and as far as may be m the same 
manner as is provided in the case of a Civil Court by the Code of Civil Proce- 
dure 1908, and 

(p) with the sanction of the Supenntendent of Insurance to employ 
such establishment and to obtain such assistance from an actuary or an auditor 
as may be necessary for the discharge of his duties 

(2) The liquidator shall for settling the list of contributories and reahs 
mg the amount of contributions have the same powers as an official liquidator 
appointed by the Court for the winding up of a company under the Indian Com- 
panies Act 1913 

92 (1) As soon as a liquidator is appointed to wind up a society he shall 

^ , , , take charge of all property movable or immovable of 

Procedure at 1 qu dat.on ^ documents 

(2) If any proprietor or officer of the society or any other person retains 
any portion of the assets of the society or fails to deliver to the liquidator any 
book or document when so required by the liquidator he shall be punishable 
wnth imprisonment which may extend to six months or with fine which may 
extend to five hundred rupees or with both and the Court maj order the deh 
very of the assets or book or document to the liquidator 

(3) The liquidator shall within fifteen da>s of his appointment send 
notice by post to all persons who appear to him to be creditors of the society that 
a meeting of the creditors of the society will be held on a date not being less than 
twenty one nor more than twenty eight days after his appointment and at a 
place and hour to be specified m the notice and shall also ad\ertise notice of the 
meeting once in the local official Gazette and once at least in two newspapers 
circulating m the province in which the society is situated 

(4) At the meeting so held the creditors shall determine whether an ap 

plication shall be made for the appointment of an> person as liquidator in the 
place of or jointly with the liquidator already appointed or for the appointment 
of a committee of inspection and if the> ^ resolve and an application accord 
mglv IS made at an} time not later than fourteen da^s after the date of the meet 
mg by an) creditor appointed for the purpo<ie at the meeting the Supenntendent 
of Insurance shall appoint a suitable person m place of or jointl} with the liqui 
dator alread) appointed and if so desired a committee of inspection 

LEG REF »Thr«e word* brackets and letter were 
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(5) The committee of inspection shall, subject to any prescribed condi- 
tions, have a general power of supervision over the acts of the liquidator and 
shall have the right to inspect his accounts at all reasonable times. - 

(6) The liquidator shall, with such assistance from an actuary as may 
be required, ascertain as soon as practicable the amount of the society’s liability 
to every person appearing by the society’s books to be entitled to or interested 
in any policy issued by the society, and shall give notice of the amount so found 
to each such person in the prescribed manner and each such person on receiving 
such notice shall be bound by the value so ascertained. 

(7) The liquidator shall make a valuation of the assets of the society and 
an estimate of the costs of the windiHg up, and shall on the basis of these, settle 
the list of contributories. 

(8) The liquidator shall apply to the Superintendent of Insurance for 
an order for the return of the deposit made by the society under section 73 and 
the Superintendent of Insurance shall on such application order the return of 
the deposit subject to such terms and conditions as he may think fit. 

(9) In administering and distributing the assets of the society the liqui- 
dator shall have regard to any directions that may be given by the creditors or 
contributories at a general meeting or by the Superintendent of Insurance 

(10) The liquidator shall keep books of account in which he shall record 
the proceedings at all meetings attended by him, all amounts received or expend- 
ed by him and any other matter that may be prescribed, and these books may, 
with the sanction of the Superintendent of Insurance, be, inspected by any cre- 
ditor or contributory. 

(11) If the winding up continues for more than a year, the liquidator 
shall summon a meeting of the creditors and contributories at the end of the 
first year and of each succeeding year, and shall lay before them an ^account 
of his acts and dealings and of the conduct of the winding up, and that account 
together with any views expressed thereon by the meeting shall be forwarded 
by the liquidator to the Superintendent of Insurance 

(12) So far as is not otherwise provided herein or is not otherwise pre- 
scribed under this Act, the liquidator shall so far as practicable follow the prp- 
cedure to be followed by an official liquidator appointed by the Court for the 
winding up of a company under the Indian Companies Act, 1913. 

’[(13) The costs of the liquidation including the remuneration of the liqui- 
dator and any expenses incurred under’clause {g) of sub-section (1) of section 
91 shall, if the liquidator decides that they shall be payable out of the assets of 
the society, be payable in priority to all other claims.] 

93. (1) As soon as the affairs of a provident society are fully wound up, 

. , the liquidator shall prepare an account of the wind- 

provident i^g up showing how the winding up has-been con- 
ducted and the property of the society has been dis- 
posed of and shall call a meeting of the members, creditors and contributories 
for the purpose of laying before it the account and giving any explanation thereof. 

(2) Notice of the meeting shall be sent to each person individually and 
shall be advertised in the local official Gazette and in at least two newspapers 
circulating in the province in which the society is situated 

(3) Within one week after the meeting the liquidator shall send to the 
Superintendent of Insurance a copy of the account and shall report to him the 
holding of the meeting and its date and shall for\vard to him a copy of the pro- 
ceedings of ihe meeting. 
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(4) The Superintendent of Insurance may return the account to the liqui- 
dator if It IS incomplete or unsatisfactoij and ma> require the liquidator to carry 
out an> further steps necessarj to complete the winding up and the liquidator 
shall comply with such requirement and shall submit a further report to the 
Supenntendent of Insurance within six months 

(5) If the Superintendent of Insurance is satisfied that the affairs of the 
soaet) have been fully wound up he shall register the account of the liquidator 
who shall forthwith make Q\er to the Supenntendent of Insurance sums if any, 
remaining undisposed of, and on the expiry of three months from the registering- 
of the account the Supenntendent of Insurance shall declare the society dissolved 
and cause the dissolution of the society to^|}e notified m the local official Gazette, 
and the liquidator shall thereupon be discharged from further responsibility 

(6) If within a period of five years from the date on which any sums have 
been made over to the Superintendent of Insurance under sub section (S) an 
order of a Court of competent jurisdiction has not been obtained at the instance 
of an) claimant to such sums for their disposal the said sums shall become the 
property of Goaemment 

94 (1) The provisions of section 38 and section 39 relating to assignment, 

transfer and nomination m the case of life insurance 
Nominations and assign policies shall subject to the provisions of this section, 

* Jipply to policies of insurance issued by any provident 

society covering any of the contingencies specified in clause (o) of section 65 

(2) No nomination shall be valid if the person nominated is not the hus 
band wife father, mother, child, grand child, brother, sister, nephew or niece of 
the holder of the policy 

PART IV 


Mutual Insurance Companies and Co operative Life Insurance Societies 


Definitions 95 (1) In this Part— 

(a) ‘ Mutual Insurance Company” means an insurer being a company 
* I incorporated under the Indian Companies Act 1913 or under the Indian 
Companies Act 1882 or under the Indian Companies Act 1866 or under any 
Act repealed thereby J which has no share capital and of which by its constitution 
only and all policy holders are members and 

(b) ‘ Co-operative Life Insurance Society means an insurer being a 
society registered under the Co operative Societies Act 1912 or under an Act 
of a Provincial Legislature governing the registration of co operative societies 
which carries on the business of life insurance and which has no share capital on 
which dividend or bonus is payable and of which by its constitution only otignal 
members on whose application, the society is registered and all policy holders 


are members 

■ Provided that any Co operative Life Insurance Society in existence at the 
commencement of this Act shall be allowed a period of one >ear to comply with 
the provisions of this Act 

(2) Notwithstanding an>'thing contained in subsection (1) 
co-operative societies may be admitted as m^bers of a Co-operative Life 
Insurance Society, without being eligible to any dmdend profit or bonus 

(3) A Provincial Government may, subject to any rules made by the 
Central Government empower the Registrar of Co-operatiie Societies of the 
province to register co-operati\e societies for the insurance of cattle or crops or 


LEG REF Indian Companies Act, 1913" by S 29, Act 
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both under the provisions of the Co operative Societies Act m force in the 
province 

(4) A Provincial Government may make rules not inconsistent with any 
rules made by the Central Government to govern such societies, and the provi- 
sions of this Act, m so far as they are inconsistent with those rules, shall not apply 
to such societies 

96 The provisions of sections 6 and 7 and of sub-section (2) of section 20, 

so far as those provisions are inconsistent with the 
» Application of Act to provisions of this Part, shall not apply, and the provi- 
Mutual Insur^ce Com- appiy^ to Mutual Insurance 

Companies and Cooperative Life Insurance 
Societies 

97 No Mutual Insurance Company incorporated after the 26th day of 

j , Januaiy, 1937, and no Co operative Life Insurance 

Working capital of Soaety registered after that date under the Co 

Mutual Insur^ce Com operative Societies Act, 1912, or under an Act of a 

Efe' Insurance SoaMies " Provincial Legislature governing the registration of 
CO operative societies shall be registered under this 
Act, unless it has as working capital a sum of fifteen thousand rupees, exclusive 
of the deposit to be made before or at the time of application for registration m 
accordance with sub section (2) of section 98 of this Act and of the preliminary 
e’tpenses, if any, incurred m the formation of the company or society 

98 (1) Every Mutual Insurance Company and every Co operative Life 

Insurance Society shall in respect of the life insurance 
Deposits to be made by business earned on by it in Bntish India, deposit and 
deposited with one of the offices in India of the 
Lfi Insurance ^So?.e"cs Reserve Bank ot India, for and on behalf of the 
Central Government, a sum of ^vo hundred thousana 
rupees m cash or m approved secunltes estimated at the market value of the 
securities on the day of deposit 

(2) The deposit referred to in sub section ( 1 ) may be made in instal 
merits of which the first shall be a payment, made before or at the time the 
application for registration under this Act is made ’[of not less than twenty five 
thousand rupees] or such sum as with any deposit previously made by the insurer 
under the provisions of the Indian Life Assurance Companies Act 1912, brings 
the amount deposited up *[to not less than twenty five thousand rupees] and 
the subsequent instalments shall be annual instalments made before the expiry 
of each subsequent ^[calendar year] of an amount m cash or m approved securi 
ties estimated at the market value of the securities on the day of payment of the 
instalment * [equal to not less than one third of the gross premium] income 
receued in the previous ’[calendar year] 

®[(3) The provisions of sub section (7) of section 7 shall apply m respec 
of a Mutual Insurance Company and a Co operative Life Insurance Society as 
if for the words ‘under the foregoing provisions of this section’ the words an 
figures 'under the provisions of section 98 were substituted ] 

99 No transferee or assignee of a policy issued by an insurer to whom In* 
Part applies shall become a member of a Mutua 
Transferees and assignees Insurance Company or a Co-operative Life Tnsuranc 
racXra" " Society menily by reason of any such transfer or 

assignment 

LEG REr ’Substituted for the word >ear bj 
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100 Notwithstanding the proMsions of section 79 and section 131 of the 


PuWicatton of notices 
and documents of Mutual 
Insurance Companies and 
Co-operatnc Life Insurance 
Societies 


Indian Companies Act, 1913, a Mutual Insurance 
Company or a Co operative Life Insurance Society 
ma), instead of sending the notices and the copies of 
the balance sheet revenue account and other docu 
ments which they are required to send to the members 
under those sections, publish such notices or docu 


ments once in a newspaper published m the English language and m a newspaper 
published in an Indian language circulating m the place where the principal office 
of the company is situated 


Pro\aded that, where any members of the company are domiciled m a 
proaance other than that m which the pnncipal office of the company is situated, 
publication of the *(* * ♦ notice of the meetings shall be made in 

a newspaper or newspapers published m the pnncipal languages of that province 
and circulating therein *[and any member of the company domiciled in that 
province shall be entitled on application to the company to receive from it a copy 
of the balance sheet and revenue account] 

101 Every Mutual Insurance Company and every Co operative Life 
Insurance Society shall on the application of any 
Supply of documents to member made within two jears from the date on 
members which any such document is furnished to the Registrar 

of Companies under the provisions of section 134 of the Indian Companies Act, 
1913, or to the Registrar of Co operatise Societies of the province in which the 
Co-operative Life Insurance Society is registered furnish a copy of the document 
free of cost to the member within fourteen days of the application 


PART V 

Miscellaneous 


102 (1) Except as otherwise provided in this Act any insurer who makes 

default m complying with or acts in contravention of 
Penalty for default in any requirement of this Act and where the insurer 
complying with or act m ,5 a company any director managing agent manager 
contravention of this Act officer of the company or where the insurer 

IS a firm any partner of the firm who is knowingly a party to the default, shall 
be punishable with fine which may extend to one thousand rupees and m the «se 
of a continuing default with an additional fine which may extend to five hundred 
rupees for every day during which the default continues 

(2) *[Any provident society as defined in Part III which makes default 
m complying with or acts in contravention of any of the requirements of this Act] 
and any director, managing agent manager secretary or other officer of the 
society who is knowingly a party to the default *[or contravention], shall be 
punishable with fine which may extend to five hundred rupees or m the case of a 
continuing default *[ 0 ^ contravention] wnth fine which ma> extend to two hundred 
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and fifty rupees for every day during which the default '[or contravention] 
'continues. 

103. (1) Any insurer or any person acting on behalf of an insurer, who 
* [carries onj any class of insurance business in contra- 
Penally for transacling vention of My of the provisions of section 3, >[* *] 
insurance business in con- section 7, *[* *] or section 98, or does any one or 

travention of sections, 3, 7 more of the acts constituting the business of insurance 
'[in relation to any insurance business “[carried on] m 
contravention of any of the said sections] shall be punishable with fine which may 
extend to two thousand rupees. 

(2) Any person knowingly taking out a policy of insurance with any 
issurer or person guilty of an offence under sub-section (1) shall be punishable 
with fine which may extend to five hundred rupees : 

Provided that nothing in ’[sub-section (1) or sub-section (2)] shall apply 
to the business of re-insurance between the head office of an insurer in British 
India and the head office of an insurer not having an office in British India. 

*[(3) Any provident society or any person acting on behalf of a provident 
society who carries on any class of insurance business in contravention of any 
■‘of the provisions of section 70, section 73 or section 83, or does any one or more 
_of the acts constituting the business of insurance in relation to any insurance 
^business carried on in contravention of any of the said sections shall be punishable 
'with fine which may extend to one thousand rupees.] 

, 104. "Whoever, in any return, report, certificate, baiance*sheet or other 
document, required by or for the purposes of any of 
Penalty for false state* the provisions of this Act, wilfully makes a statement 
en n ocument. material particular, Imowing it to be false, 

shall be punishable with imprisonment for a term which may extend to three 
years, or with fine which may extend to one thousand rupees, or with both. 

105. *[(1)1 Any director, managing agent, manager or other officer or 
employee of an insurer who wrongfully obtains posses- 
sion of any jjropei^ of the insurer or having any 

. such property in his possession wrongfully withholds 

'it or wilfully applies it to purposes other than those expressed or authorised by 
this Act shall, on the complaint of the insurer or any member or any policy-holder 
thereof, be punishable with fine which may extend to one thousand rupees and 
may be ordered by the Court trying the offence to deliver up or refund within a 
time to be fixed by the Court any such property improperly obtained or wrongiuHy 
withheld or wilfully misapplied and in default to suffer imprisonment for a pcrio 
not exceeding two years. 

. ’*[(2) This section shall apply in respect of a provident society as defined 
in Part III as it applies in respect of an insurer.] ’ 

106. *’^,1(1)] If on the application of *[the Superintendent of Insurance or] 

,,, , „ .... an insurer or any member of an insurance company 

WronsiuUy ^ dimitushins' qj. poHcy-hoMcr or the liquidator of an insurance 
company (in the event of the insurer being In hqui- 


Wrongfully obtaining or 
withholding property. 


life insurance fund. 


LEG UEF. 
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dation) the Court is satisfied that by reason of any contravention of the provisions 
of this Act the amount of the life insurance fund has been diminished, every 
person a\ho avas at the time of the contravention a director, manager, liquidator 
or an officer of the insurer shall be deemed m respect of the contravention to have 
been guilt) of misfeasance in relation to the insurer unless he proves that the 
contn^cntlon occurred without his consent or connivance and A\as not facilitated 
by any neglect or omisssion on his part , afld the Court shall have all the powers 
>\hich a Court has under sections 235 and 237 of the Indian Companies Act, 1913, 
and shall also have the power to assess the sum b> which the amount of the life 
insurance fund has been diminished by reason of the misfeasance and to order 
any person guilt) thereof to contribute to that fund the whole or any part of that 
sum by way of compensation 

*[(2) This section shall apply m re5pect of a provident society as defined 
m Part III as it applies in respect of an insurer ] 


*[106-A (1) When application is made to the Court for the making of any 

, A i,-, t order to which this section applies the Court shall, 
Superintendent of unless the Superintendent of Insurance has himself 

ranee made the application or has been made a party thereto, 

send a copy of the application together with intimation 
of the date fixed for the hearing thereof to the Superintendent of Insurance, and 
shall gue him an opportunity of being heard 

(2) The orders to which this section applies are the following namely — 

(а) an order for the attachment in execution of a decree of any deposit 
made under section 7 or section 98 

(б) an order under section 9 or section 59 for the return of any such 
deposit , 

(tf) an order under section 36 sanctioning any arrangement for the transfer 
or amalgamation of life insurance business or any order consequential thereon, 

(d) an order for the winding up of an insurance company or a provident 
society , 

(e) an order under section 58 confinmng a scheme for the partial winding 
up of an insurance compan) 

(/) an order under section 89 reducing the amount of the insunnee con 
tracts of a prOMdent society ] 

107 *[(1)1 Except where proceedings are instituted by the Suf^rinten- 

dent of Insurance, no proceedings under this Act 
Previous sanction of against an insurer or any director, manager or other 
Advocate General for insti ooc-.p insurer or any person who is liable under 

tot, on of procooding, °S, «ct.or(2) of soct.on 41 shall bo instttutod by 
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any person unless he has previous thereto obtained the sanction of the Advocate 
General of the province where the pnacipal place of business in British India of 
such insurer is situate to the institution of such proceedings 

^[(2) This section shall apply in respect of a provident society as defined 
m Part III as it applies in respect of an insurer ] 

108 If in any proceedings, civil or criminal, it appears to the Court hearing 

the case that a person is or may be liable in respect of 
Power of Court to grant negligence, default, breach of duty or breach of trust 
but that he has acted honestly and reasonably and 
that having regard to all the arcumstances of the case he ought fairly to be excused 
for the negligence, default, breach of duty or breach of trust, the Cpurt may relieve 
him either wholly or partly from his liability on such terms as it may think fit 

109 No Court inferior to that of a Presidency Magistrate or a Magistrate 

of the first class shall try any offence under this 

Cognizance of ouenccs 


110 (1) An appeal shall he to the Court 

Appeals having jurisdiction from any of the following orders, 

namely — 

(o) an order under section 3 refusing to register, or cancelling the 
re^stration of, an insurer, 

(6) an order under section 5 directing the insurer to change his name, 
(e) an order under section 42 cancelling the licence issued to an agent, 
(rf) an order under section 75 refusing to register an amendment of 

rules , 

(e) an order under section 87 directing an inquiry by an auditor or 
actuary, or 


{/) an order made m the course of the winding up or insolvency of an 
insurer or a provident society 

(2) The Court having jurisdiction for the purposes of sub section (1) 
shall be the principal Court of civil jurisdiction within whose local limits the 
principal place of business of the insurer concerned is situate 

(3) An appeal shall he from any order made under sub section (I) to 
the authority authorised to hear appeals from the decisions of the Court making 
the same and the decision on such appeal shall be final 

*[(4) No appeal under this section shall be entertained unless it is made 
before the expiration of four months from the date on which the order appealed 
against was communicated to the appellant j 

*[110 A The Superintendent of Insurance may by general or special 

delegate any of his powers or duties under this Act 
Dclegjt.or. o! powtrs and “ “"J" “ subordinate to him Tho ^ 

duties ot Supenntemlcnt of discharge of any of the powers or duties so delegates 
Insurance ‘ ' ' I shall be subject to such restrictions, limitations and 

conditions, if any, as the Superintendent of Insurance may impose, and shall be 
subject to his control and revision 

HOB Every document which ts required by this Act or by any rule made 

SiSPituir ol ’'y /“’’.'"."'him or b) 

insurance or by any person subordinate to him or 
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any officer authorised b> him under sub section (1) of section 42 shall be deemed 
to be properl) signed, if it bears a facsimile of the signature of such Supennten 
dent, person or officer printed engraved lithographed or impressed by any other 
mechanical process approved by the Central Government ] 

111 (1) Any process or notice required to be served on an insurer or 

Service of notices provident society shall be sufficiently served if 

addressed to any person registered with the Supenn 
tendent of Insurance as a person authorised to accept notices on behalf of the 
insurer or provident society and left at, or sent by registered post to, the address 
of such person as registered with the Supenntendent of Insurance 

(2) Any notice or other document which is by this Act required to be sent 
to any policy holder may be addressed and sent to the person to whom notices 
respecting such policy are usually sent and any notice so addressed and sent shall 
be deemed to be notice to the holder of such policy 

Provided that, where any person claiming to be interested in a policy as 
transferee, assignee or nominee has given to an insurer or to a provident society 
notice in writing of his interest any notice which is by this Act required to be 
sent to policy holders shall also be sent to such person at the address specified by 
him in his notice 


112 Notwithstanding anything to the contrary contained m this Act an 

insurer carrying on the business of life insurance 
DecUration of mterm shall be at liberty to deJare an tntenm bonus or 
bonuses to policy holders whose policies mature for 
payment by reason of death or otherwise during the inter valuation period on the 
recommendation of the investigating actuary made at the last preceding valuation 

113 *[(0 A policy of life insurance under which the whole of the benefits 

, , become payable either on the occurrence, or at 

Acquisition of surrender ^ interval or fixed intervals after the 

y P * occurrence, of a contingency which is bound to happen 

shall, if all premiums have been paid for at least three consecutive years m the 
case *of a policy issued by an insurer, or five years in the case of a policy issued 
by a provident society as defined in Part III acquire a guaranteed surrender value 
to which shall be added the surrender value of any subsisting bonus already 
attached to the policy and every such policy issued by an insurer shall show the 
guaranteed surrender value of the pohc> at the close of each jear after the second 
year of its currency or at the close of each period of three years throughout the 
currency of the policy 

Provided that the requirements of this sub section as to the addition of the 
surrender value of the bonus attaching to a policy at surrender shall be deemed 
' to have been complied with where the method of calculaUon of the guaranteed 
surrender value of the policy makes provision for the surrender value of the bonus 
attaching to the policy 

Provided further that the requirements of this sub section as to the showing 
of the guaranteed surrender value on a policy shall be deemed to have 
complied with where the insurer shows on the policy the guaranty surrender 
value of the policy by means of a formula accepted in this behalf by the 
Supenntendent of Insurance as satisfymg the said requirements 

Provided further that the provisions of this subsection as to the showing 
nf thp puaranteed surrender value on a poliqr shall not takeeffect iinUl after the 
^inir^^f s^rmonths from such date as the Omtial Go^emment ma). b> 
Si^tion m the official Garette. appoint m this behalf 
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(2) Notwithstanding any contract to the contrary, a policy which has 
acquired a surrender value shall not lapse by reason of the non payment of 
further premiums but shall be kept alive to the extent of the paid up sum insured 
and the paid up sum insured shall for the purposes of this sub section include in 
full all subsisting reversionary bonuses that have already attached to the poluy, 
and shall, where the policy is one on which the maximum number of annual 
premiums payable is fixed and the premiums are of uniform amount, before 
the inclusion of such bonuses not less than the amount bearing to the total sum 
insured by the policy exclusive of bonuses the same proportion as the total 
period for which premiums have already been paid bears to the maximum period 
for which premiums were originally payable 

(3) A policy kept alive to the extent of the paid up sum insured under 
sub section (2) shall not be entitled by virtue of that sub section to participate 
m any profits declared distributable after the conversion of the policy into a 
paid up policy ] 


^[(4)] *{Sub section (2) and subsection (3) shall not apply], 

n* * . 

*[(a) where the paid up sum insured by a policy, being a policy issued by 
an insurer, is less than one hundred rupees inclusive of any attached bonus, or 
takes the form of an annuity of less than twenty five rupees, or where the paid up 
sum insured by a policy, being a policy issued by a provident society as defined m 
Part III, IS less than fifty rupees inclusive of any attached bonus or takes the 
form of an annuity of less than twenty five rupees, or] 

“1(^)1 where the parties after the default has occurred m the payment 
of the premium agree in writing to some other arrangement, or 

®[(c)] to policies in which the surrender value is automatically applied 
under the terms of the contract to maintaining the policy in force after its lapse 
through non payment of premium 


114 (1) The Central Government may, subject 

Power of Central Gov to the condition of previous publication by notification in 
ernment to make rules the official Gazette, make rules to carry out the purposes 
of this Act 


(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may prescribe— 

(a) the qualifications to be possessed by actuaries , 

^[(6) the manner m which it shall be determined which of the transactions 
of an insurer are to be deemed for the purposes of this Act to be insurance business 
transacted m India or in British India as the case may be,] 

(c) the procedure to be followed by the Reserve Bank of India m dealing 
With deposits made m pursuance of this Act including the receipt of, custody oi. 
withdrawal of, and payment of interest on secunties lodged as such deposits, and 
Iheir inspection and ^e^ficatlO^ by the Superintendent of Insurance, 

(d) the fomi referred to m clause (d) of sub section (2) of section 
U) the manner in which the prospectuses and tables referred to in su^ 

section (1) of section 41 shall be published and the form in which they shall be 


drawn up, . j , 

(/) the matters to be prescribed for the purposes of section 48, 

(<;) the manner m which licences to act as insurance agents may be 
»lmolie<l for,1 issued or cancelled 
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(h) the contingencies other than those specified m clauses (o) to (/) of 
’[sub section (2) of] section 65 on the happening of which money may be paid 
by proMdent societies, 

(i) tlie matters oUier than those specified in clauses (o) to (o) of sub 
section (1) of section 74 on which a provident society shall make rules, 

(/) the form of any account, return or register required by Part III and 
the manner m which such account, return or register shall be verified, 

(k) subject to the provisions of this Act, the fees payable thereunder and 
the manner m \%hich the> are to be collected, *[* *] 

(/) the conditions and the matters which may be prescribed under sub- 
sections (5), M(6)], (10) and (12) of section 92, 

<[(m) any other matter which is to be or may be prescribed ] 

8 [* • * * * ♦] 

*[(3) Every rule made under this section shall be laid as soon as may be 
after it is made before each of the Chambers of the Central Legislature, while it 
is,m session, for a total period of one month which may be comprised m one 
session or m two or more sessions, and if before the expiiy of that period, or 
where the period for which the rule is so laid before one Chamber does not coincide 
mlh that for which it is so laid before the other before the expiry of the later 
of these periods, both Chambers agree in making any modification m the rule or 
both Chambers agree that the rule should not be made the rule shall thereafter 
have effect only in such modified form or be of no effect as the case may be ] 
T[( 4 )i All rules made by a Local Government under the provisions of 
section 24 of the Provident Insurance Societies Act 1912, and in force at the 
commencement of this Act shall so far as not inconsistent with the provisions of 
Part III continue m force and have effect as if duly made under this section until 
they are replaced by rules made under this section 

115 The Central Government may, on the application or with the consent 

. of an insurer, not being a company, alter the forms 

Alteration of orms contained m the Schedules as respects that insurer, 

for the purpose of adapting them to the circumstances of that insurer 

Provided that nothing done under this section shall exempt the insurer 
from supplying all information required under this Act so far as it is possible for 
the insurer to do so 

116 *[(!)] The Central Government may, by notification m the official 

Gazette, wcempt anj insurer constituted, incorporated 
Power to exempt from qj. domiciled m an Indian State ’[from any of the 
certain requirements provisions of this Act which may be specified in the 

notification] either absolutely or subject to such conditions or modifications as 
may be specified m the notification 

’“[Provided that no such notification shall be issued imless the Central 
Government is satisfied that insurers constituted incorporated or domiciled in 
Bntish India are under the law or practice in such State entitled therein to benefits 
corresponding to those conferred by the notification or to benefits which m the 
opinion of the Central Goiemment are at least equiralent thereto] 
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^[(2) This section shall apply in respect of provident societies as defined 
m Part III as it applies in respect of insurers ] 

*[116 A The Central Government shall every year cause to be published, 
m such manner as it may direct, a summary of the 
Summary of returns to accounts, balance-sheets, statements, abstracts and 
be published other returns under this Act or purporting to be under 

this Act which have been furnished m pursuance of the provisions of this Act to 
the Superintendent of Insurance during the year preceding the year of publication, 
and may append to such summary any note of the Supenntendent of Insurance 
or of the Central Government and any correspondence 

Provided that nothing in this section shall require the publication of the 
statements referred to in sub section (1) of section 28 ] 

117 Nothing in this Act shall affect the liability of an insurer being a 

company *[or a provident society as defined m 
Sa\mg of provisions of part III being a company] to comply with the provi- 
jmpanjcs c Qf the Indian Companies Act, 1913, in matters 

not otherwise specifically provided for by this Act 

118 Nothing in this Act shall apply to any Trade Union registered under 

P the Indian Trade Unions Act, 1926, or to any msu 

xemp ons ranee business carried on by the Central or by a 

Provincial Government, or to any provident fund to which the provisions of the 
Provident Funds Act, 1925, apply, or, if the Supenntendent of Insurance so 
orders m any case, and to such extent ^[or subject to such conditions or modifica 
tions] as he specifies in such order, to — 

(c) any fund m existence and officially recognised by the Central Gov 
emment before the 27th day of Januarj, 1937, maintained by or on behalf of 
Government servants or Government pensioners for the mutual benefit of contri 
butors to the fund and of their dependents, or 

(6) any mutual or provident insurance society composed wholly of Gov 
emment servants or of railway servants which has been exempted from any or 
all of the provisions of the Provident Insurance Societies Act, 1912 

*[119 Any person may on payment of a fee of five rupees inspect the 
documents fifed by an insurer Avith the Supennten- 
Inspection and suppb of (Jent of Insunnce under clause (f) of sub section (2) 
copies of published pros section 3 and may obtain a copy of any such 

pectus e c document or part thereof on payment in advance at 

the prescribed rate for the making of the copy ] 

120 The market value on the day of deposit of 
securities deposited m pursuance of any of the pro 
visions of this Act with the Resei^e Bank of India 
shall be determined by the Reserve Bank of India 
whose decision shall be final 
• 121 To the Exception to section 130 of the 

Amendment of section Transfer of Property Act, 1882, the following Mords 
130 Act IV ol 18S2 ^ _ 

"or affects the provisions of section 38 of the Insurance Act, 1938" 
Amendment of Sc! edufe *{122 In Item No 86 m the First Schedule fo 

1 Act 1\ of 1908 the Indian Limitation Act, 1908 — 

(c) for the entr> in the first column the following shall be substituted, 
namely — 


Determination of market 
value of securities deposit 
ed under tins Act 
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‘(^) On a policy of insunnce when the sum insured is payable after proof 
of the death has been gnen to or received by the insurers 

(b) On 1 policy of insurance when the sum insured is payable after proof 
of the loss has been given to or received by the insurers 

(b) for the entry in the third column, the following shall be substituted, 
namely — 

‘(o) The date of the death of the deceased 
(b) The date of the occurrence causing the loss ’] 

123 The Provident Insurance Societies Act 1912, the Indian Life Assur- 
P , ance Companies Act 1912, and the Indian Insurance 

^ ^ * Companies Act, 1928, are hereby repealed 

THE FIRST SCHEDULE 

(See Section 11 ) 

Regulations and fonns {or the prel-aralwit of Balance Shcel 
PART I 
RepufaitOM 

1 The balance sheet required to be prepared m respect of every class of business 
carried on by an insurer Is in the form m which it is set out in Part II of this Schedule 
(Form A), appropriate to a case where the insurer maintains a separate fund m respect 
of life insurance business 

2 The balance sheet of life insurance business shall be prepared as a separate docu 
ment The balance sheet of any class of business may be prepared as a separate document 
instead of being incorporated by the addition of columns and headings m the general 
balance sheet but the totals of each such separate balance sheet (showing the total assets 
of the class of business the balance at the credit of the life insurance fund or other 
separate fund or account the amount of shareholders undivided prollts and outstanding 
liabilities) must in any case be incorporated m the general balance sheet 

3 If any combined balance sheet is for an> purpose issued by an insurer it shall be 
in accordance with the Form set out m this Schedule and there shall not be included among 
the assets shown in any such combined balance sheet any amount m respect of any holding 
in or advance to any insurer whose assets and liabilities have been incorporated therein 
Esery combined balance sheet must show clearly on the face thereof that it is a combined 
balance sheet and must set out fully the name of every insurer whose assets and liabilities have 
been incorporated therein, if the assets and liabilities of any person not being an insurer 
are included in a combined balance sheet the fact must be stated thereon 

4 Where anj guarantee has been given by an insurer (otherwise than m the ordinary 
course of re insurance business) m respect of tl e pol cics of any other insurer the balance 
sheet of the insurer by whom the guarantee «as given must show clearly the name of 
every insurer who«e policies have been so guaranteed and the extent of the guarantee 

Provided that this regulation shall not apply where a combined balance sheet is 
issued incorporating the assets and liabilities of the insurer whose policies arc guaranteed 

5 'Where an) part of tiie assets of an insurer is deposited in any place outside 
British India as security for the owners of policies issued m that place the balance sheet 
shall state that part of the assets has been so deposited and if any such part forms part 
of the life insurance fund shall show the amount thereof and the place where it is 
deposited Where any combined balance sheet is issued bj an insurer for any purpose 
the information required bj this regulation ^all be showTi in the aggregate m respect of 
all the insurers whose assets and liabilities have been incorporated in the balance sheet 

6 There shall be appended to the balance sheet a statement m Form AA as set out 
in Part II of this Schedule showing the market value and the book value of the assets 
m India 

7 Every balance sheet shall contain the following certificates namely — 

(o) a certificate signed b) the same persons as arc required b> this Act to sign the 
balance sheet cxpla ning how the values as shown m the balance <1 cet of tl e Invcstrvents 
in Stocks and Shares have been arrived at and how the market value thereof has been 
ascertained for the purpose of comparison with the values so «hown, 

(b) a certificate signed bv the same persons as arc required b> this Act to sign the 
balance sheet and signed aho so far as re«pects the v^lue of an> items <hown in the 
balance *heet under the heading of “Reversions and Lile Interests* bv an act^rv ccrti 
fvmg that the values of all the assets have been reviewed as at the date of the balance 
sheet, and that in their belief the assets set forth «n the ta’ance sheet are iho^ in the 
tggregate at amounts not exceeding their rfalisaaie cr market val-e un-’er the sevxral 
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headings — "Loans", ‘Reversions and Life Interests”, 'Investments”, "Agent’s Balances", 

‘ Outstanding Premiums’ , ‘ Interest Dividends and Rents outstanding’ , ‘ Interest, Dividends 
and Rents accruing but not due’, "Amounts doe from other Persons or Bodies carrymg 
on Insurance Business”, 'Sundry Debtors”, ‘Bills Receivable’, ‘Cash’’ and the several 
items speafied under ‘ Other Accounts ’ 

Provided that if the persons signing fte certificate are unable to certify that the 
assets set forth m the balance sheet are so shown as aforesaid, a full explanation of the 
bases upon which the values shown m the balance sheet have been assessed shall be given 
in the certificate , 

(c) a Certificate signed by the same persons as are required by this Act to sign the 
balance sheet and by the auditor certifying that no parts of the assets of the life insurance 
fund has been directly or indirectly applied in contravention of the provisions of this Act 
relating to the application and investment of life msurance funds, and 

(d) certificates signed by the auditor (which shall be in addition to any other 
certificate or report which he is required by law to give with respect to the balance sheet) 
certifying — 

(i) that he has verified the cash balances and the securities relating to the insurer’s 
loans reversions and life interests and investments, 

(ii) to what extent if any he has verified the investments and transactions relating 
to any trusts undertaken by the insurer as trustee, and 

(ill) m the case of a combined balance sheet that he has audited the balance sheet 
and accounts of every insurer whose assets and liabilities are incorporated therein or that 
any such balance sheet and accounts which have not been audited by him have been certified 
by independent auditors The said certificate shall contain a reference to such reserva 
tions if any as may have been made by any auditor upon any report or certificate given 
by him with respect to the balance sheet and accounts of any insurer whose assets and 
liabilities are incorporated m the combined balance sheet 

8 If the values shown m the balance sheet m respect of ' Holdings in Subsidi^ty 
Companies’ or ‘House property (i) in India (ii) out of India haee been increased since 
the last previous balance sheet the certificate required by paragraph (b) of the last fore 
going regulation shall state the amount of every increase not solely due to the cost oi 
subsequent additions or, as respects holdings in controlled companies, to increased profits 
and shall contain an explanation of the reason therefor 

9 For the purposes of this Schedule the following expressions have the meanings 
hereby respectively assigned to them namely — 

(o) combined balance sheet includes any combined statement made by an insurer 
of assets and liabilities in the form of a balance sheet which includes the assets and 
liabilities of any other insurer, and 

(b) ‘market value means as respects any assets the market value thereof as 
ascertained from published market quotations or if there be no such value, its fair value 
as between a willing buyer and a willing seller 
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FORM AA. 

Qassificd Summary of the i [Assets in Indu) of the Company on 19 


Qass of Asset 

Book value 
as per (a) 
below 

Market 
value as per 
(b) below 

Remarks 
as per 
(c) beJotv 

(1) Government of India Securities 

(2) Indian Provincial Government Securities 

(3) Indian Municipal Port and Improsement 

Trust Securities including Debentures 

(4) Debentures of Indian Railways 

(5) Guaranteed and Preference Shares of Indian 

Railways 

(6) Annuities of Indian Railways 

(7) Ordinary Shares of Railways in India 

(8) Other Debentures of concerns in India 

(9) Other Guaranteed and Preference Shares of 

concerns in India 

(10) Other Ordinary Shares of concerns in 

India 

(11) Loans on the Company s policies effected in 

India and within their surrender value 

(12) Loans on ilort^ase o( prooerty wi India 

(13) Loans on Personal Secuntv to persons 

domiciled and resident in Ii d a 

(14) Other loans granted in India (particulars to 

be statrd) 

(15) Land and House property in India 

(16) Cash on Deposit in Banks in India 

(27) Cash 10 Hand and on current account in 
banks in India 

(18) Agents balances and outstanding premiums 

(19) Interest, dividends and rents either oulstaod 

ing or accrued but not due 

(20) Other assets in India (to be specified) 

Rs 

Rs 



The statement shall sho^^ — 

(o) the value for which credit is taken in the balance sheet for each of the above 
mentioned classes of assets 


(6) the market %alue of such of the abovemcnlioned classes of assets as has b«en 
ascertained from published (luotations after deduction of accrued interest included m 
market prices m those cases where accrued interest is included elsewhere m the balance 


sheet. 


(c) how the value of such of the abovementioned classes of assets as lias not been 

ascertained from published quotations has ^en amsed at and '• 

(d) the rates of exchange at which the values of the assets other than in rupee 
currency base been com cried into rupees 


The market >*alucs need not be shown separately where they are not less than the 
book \-alues and a certificate to that effect is appttid^ to the statement 

No amounts on account of an> of the follow mff items ma> be entered in the 
statement — 

Goodwill 


Prehrainar> formation, orgamsation or development expenses 
Commission or discount on «hares or debentures issued 
Commuted Commission 

Expenditure earned forward to be wntten off m future j-ears 


* These words substituted for 


LEG REF . ^ 

“Indian Assets" by 5 


35 Act \I ef IW 
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FORM AA. 

Oassified Sumraao of the M Assets m Indu] of the Cemrato on 19 . 


Oass of Asset 

Book value 
as per (a) 
below 

Market 
value as per 
(b) below 

Remarks 
asper 
(c) below 

(1) Government of India Securities 

(2) Indian Provincial Government Securities .. 

(3) Indian Municipal Port and Improvement 

Trust Securities including Debentures 

(4) Debentures of Indian Railw^s 

(5) Guaranteed and Preference shares of Indian 

Railways 

(6) Annuities of Indian Railways 

(7) Ordinary Shares of Railways m India 

(8) Other Debentures of concerns in India 

(9) Other Guaranteed and Preference Shares of 

concerns m India 

(10) Other Ordinary Shares of concerns in 

India 

(11) Loans on the Company's policies effected in 

India and within their surrender value 

(12) Loans on dfortgage of property m India 

(13) Loans on Personal Security to persons 

domiciled and resident tn Ii dia 

(14) Other loans granted m India (particulars to 

be stated) 

(15) Land and Hou<e property m India 

(16) Cash on Deposit in Banks m India 

(17) Cash IQ Hand and on current account m 

banks in India 

(18) Agents* balances and outstanding premiums 

(19) Interest, dividends and rents cither outstand- 

ing or accrued but not due 

(20) Other assets in India (to be specified) 

Rs 

Rs 



The statement shall show — 

(<j) the value for which credit is taken in the balance sheet for each of the above 
mentioned classes of assets, 

(i.) the market value of such of the abovemcnlioned chases of assets as j»een 
ascertained from published quotations after deduction of accnicd interest included in 
market prices in those cases where accrued interest is included elsewhere in the balance 
sheet, 

(c) how the value of such of the abos ementioned classes of assets as has not been 
ascertained from published quotations has been arris ed at, and 

(d) the rates of exchange at which the values of the assets other than in rupee 
currency have been converted into rupees 

The market values need not be shown sepanitcb thtp- are not less llian the 

book values and a certificate to that effect is appended to t»ie statement 

No amounts on account of any of the following items may be entered in the 
statement — 

Goodwill 

Prchminar> formation organisation or dev efopment expenses 

Commission or discount on shares or debentures isiued 

Commuted Commission _ . ^ 

Exp enditure earned forward to be written off 

* These words substituted for “Indian Aisel*" ^ S 35. Art XI ci ’"*9 
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THE SECOND SCHEDULE 
(See Section 11 ) 

Regulahotu and Forttis for the preparaiton of Profit end Loss Accounts 
PART I 
Reffulettons 

1 The items on the income side of the Profit and Loss Account and Profit and Loss 
Appropriation Account must relate to income whether actually received or not and the 
Items on the expenditure side must relate to expenditure whether actually paid or not 

2 Deductions from Interest, Dividends and Rents to he shoivn in respect of income 
tax must include all amounts in respect of British Indian income tax whether or not it has 
been or is to be deducted at source or paid direct 

3 The Interest Dividends and Rents less income tax thereon shown la the Revenue 
Accounts for any classes of business other than life insurance business including 
annuity business may if the insurer so desires be included with the corresponding items 
in the Profit and Loss Account 


PART n 
FORMS 
FORM B 

Form of Profit ond Loss Acpounl 

Profit and Loss Account of for the >car ended 19 


British Indian Taxes on the 
Insurers Profits foot appli- 
cable to any particular Fund 
or Account) 


Expenses of Management (not 
appl cable to any particular 
Fund Of Account)* 

Loss on Realisation of Invest 
ments (not charged to K« 
serves or any particular Fund 
or Account) 

Depreciation of Investmcnti 
(not charged to Re<cf\e8 or 
any particular Fund oi Ac 
count) 

Loss transferred from Revenue 
Accounts (details to he 
given) , 

Other Expenditure (to he spcct 
tied) 

Balance for the year carried to 
Appropriation Account 


Interest Dividends and Rents 
(not applicable to any parti 
cular Fund or Account) R* 
Less— Ir come Tax thereon 
Rs 

Profit Oft realisation of Invest 
I ments (not credited to Re 
I serves or any particular 
I Fond or Account) 
Appreciation of Invettments 
' (not credited to Reserves or 
' any particular Fund or Ac 
count) 

Profit transferred from Re I 

venje Accounts (details to 1 

be given) I 

'Transfer Fees I 


I Other Income (to be specified) 

' Balance being loss for the lear 
carried to appropriation Ac 
count 


rs A P 


FORM C 

Form of Profit and Loss Appropnahon Account 
Profit and Lots Appropriation Account of for the year ended 


Balance hemg loss bro ight for 
ward from last year 
Balance being for tf c jesr 
brought from Prr ftatd Loss 
Account (as in Form D) 


Balance brought "forward from 
last year Rt 

Less— Dividends swee paid in 
respert of la»t year flo be 
specifedamlif free of tax 
tobesosiatedlf Rs 


•If an) sum las hren deductel from ll is item and entered on tie assets s Je of d 
balance sheet the amount must be »1 own •eparately 

tKore.— Thu Item may be shown eti the other side of the account if preferred 
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FORM C — conld 


Dwjdtnds pud dunng tlie >eaT 
on account of the current 
jear (to be specified and if 
' free of tax ' to be so stated) 
Transfers to anv particular 
Fu <1« or Accounts (details to 
be given) 

Balance a^ end of the year a‘ 
shown in the Balance Sheet 


Rs A p 


Balance for the jear brought 
from Profit and Loss Ac 
count tas in Form B) 

Dalai ce beii g loss at end of the 
year as sho^n in the Balance 
Sheet 


THE THIRD SCHEDULE 
{See section II ) 

Regiilalxons and Forms for the preparation of Revenue Accounts 


PART I 
Regutatums 

1 Form D is as set out in Part II of this Schedule appropriate for life insurance 
business, but a separate revenue account must be prepared for every class *[or sub class] 
of business m respect of which the insurer is required to maintain a separate account 

2 Form F is, as set out m Part II of this Schedule appropriate for fire insurance 

business A separate revenue account m the same form must be prepared for *]• * •) 

miscellaneous insurance ‘(exclusive of any subclass of such business in respect of which 
the insurer is required to maintain a separate account) *(• * * *I Form E is as 

set out in Part II of this Schedule appropriate for marine insurance business 

<[For a sub class of miscellaneous insurance m respect of which the insurer is 
required to maintain a separate account Form D or Form F as set out in Part II of this 
Schedule may be used with such modifications as the Superintendent of Insurance may 
authorise ] 

3 If any combined revenue account is for any purpose issued by an insurer it must 
be ui accordance with the forms specified m this Schedule and must clearly show on the 
face thereof that it is a combined revenue account, and must set out fully the name of 
every insurer required to make separate returns under this Act whose revenue and expen 
diture have been included therein if the revenue and expenditure of any person not being 
an insurer are included m a combined revenue account the fact must be stated thereon 

4 The items on the income side of the revenue account must relate to income whether 
actually received or not, and the items on the expenditure side must relate to expenditure 
whether actually paid or not 

5 Re insurance premiums whether on business ceded or accepted are to be brought 
into account gross (» e before deducting commissions) under the head of premiums 

6 As respects life insurance business the following statements shall be furnished 
to the Superintendent of Insurance every year showing details provided for in a Form 
pertaining thereto — 

(A) A statement in form DD as set forth m Part II of this Schedule 

(B) A statement in form DDD as set forth m Part II of this Schedule 

(C) A statement m form DDDD as set fordi m Part II of this Schedule 

7 The following mformation shall be supplied m addition to the revenue account, 
namely the gross premium written in India for life, fire, marine and accidert and 
miscellaneous insurance business 

8 Any office premises which fom part of the assets of a hfe insurance fimd must 
be treated as an interest earning investment, and accordingly, in the revenue account for 
life msurance business a fair rent for the premises nnist be mduded under the beadxg 
•Interest, Dividends and Rents” and in the revenue account for every class of business for 
which the premises are used proper charges for the use thereof must be included ender 
the heading “^penscs of Managmcnt" 


Ltc; Ktl- 

> Iiutrtrf by S H) Act Mil of ISNI 
>Thc words ••acadent and were omitted 
byS. 19 , Act XX of 1924. 


• The words "mclnd^g Workmen's Com* 
pessaticn and ilo’or Car Icsuraace* were 
omitted br iSd 

•Added by S. 70. Act XIII ef 1«1. 
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9 ^\'hcre an insurer carries oo the bacmess of life insurance m conjunction with 
any other class of insurance business the expenses of management charged to the life 
insurance resenue account must not include more than a reasonable proportion of the 
common expenses and in particular, no such account must be charged ssith more than a 
fair «um for the use of any office premi'^es ha\ing regard to the income from the \-anous 
dashes of business earned on and to the extent to which the premises are u«ed for the 
purposes of each cla^s of bu'mess 

10 Deductions from Interest, Dixidends and Rents m respect of income tax must 
mdude all income tax charged on such income whether or not it has been or is to be 
deducted at source or paid direct, tlic mcomc'tax to be shossm as so deducted m the life 
insurance Rc\enue Account is British Indian, United Kingdom, Foreign and Dominion 
income tax, but the income tax to be 'hoivn as deducted in Re% enue Accounts of any other 
dasses of business is British Indian income tax only 

PART II 
FORMS 
FORM D 


Form of Rrtcrut Account al-flucbU to Life Itifurcnce Busuess 
Resenue Account of for the year ended ' 19 , m rc'pect of 

Busme";s 


— 

Busi- 

ness 

within 

India 

Busi- 
ness 
out of 

1 India 

1 “■> 

H 

1 

1 Busi- 1 
ness 

within 1 
1 India 

Eusi 
tiess 
out of 
India 

(a) 


Claims under Poll 
cies (i nc lu ding 
pros tston for 
claims due or m 
tiiaated), less Re* 
i n s u r a nee— 

By death 

By maturity 
Annuities, less 

Ke-msur ances 
Surrenders (inclu* | 
ding Surrenders 
of Bonus) less Re- 
insurances 

Botia<es in Osh, less 
Re insurance 
Bonuses m Reduc 
tionof premiums, 
less Re insuran 
«s.‘t*M 1 

Fzpenses oi Mana* 
gemeut (6)— 

'[1 (a) Cororais 

sion to insurance 
agents (less that 
on re insurarces) . 
(b) Allowances and 
comoiission (other 
than commission 
included m sub 
Item (fl) p r c c e 

ding)} 

Rs 

1 

1 

1 

Rs 

Rs. 

Balance of Fund dt 
the tegioning of 
the year 

Premiums less Re- 
insurances— 

(0 First year pre- 
miums .. 

OO Renewal pre- 
miums 

O'O Single pre- 
miums 

Consideration for 
Aonuiiics granted, 
less Re insurances 

W 

Interest, Dmdecds 
and Rents 

Less — Inct'me tax 
thereon {d) .. 

•'egrslration fees . 
Other Income (to be 
speafied) (c) 

Loss transferred to 
Profit and Loss 
Account 

Transferred from 
Appropr 1 a 1 1 o o 
Account 

Rs 

Rs 

Rs 


LFG. RFr *This entry was substituted for (he 

*The entry “Comniision to insurance “1 Atlowances and Commission 
(ifjj that oo re irsurarces) was oian eonraission to insurance agents; , 
oautttd by S. 70. Act Xiu of 1941. 
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31S1 


-> 

Hiisi 

Busi 



Busi 

Busi- 



ness 

ness 




ness 



wi hm 

out of 







India 

India 

•jj 



India 




(«) 




(0) 

H 




H 






2 Sal a r 1 e s etc 
(other than to 
agents and those 
contained in item 
No 1) 

3 Travelling ex 
penses 

4 Directors fees 

5 Auditors fees 
if6 Medical ices] 
*[7 1 Law charges 
*[8 J A d V e r t ise 

ments 

*[9 ] Printing and 
Stationery 
*[I0 ] Other expen 
ses of management 
(acvounts to be 
specified) 

*1111 Other pay- 
ments (accounts to 
be specified) 

*[12] Rents for 
offices belonging 
to and occupied 
by the insurer 
*[13] Rents of 
other ofTices occu 
pied b; the insu 
ref 

Dad Debts 
United Kingdom 
British Indian 
Dominion and 
Foreign Taxes 
Other Expenditure 
(to be specified) 
Profit transferred to 
Profit and Loss 
Account 

Balance of Fund at 
the end of the 
year as shown in 
the Balance sheet 


Rs 


Rs 


r X , NOTES 

(o) JITiese columns apply only to business the premiums m respect of »h>ch 

are *Iordinarily paid outside India! 

•If any question an«es sshether any premiums art ord-ranly raid cjlside IrAj. 
the Superintendent of Insurance shall decide the questiog and his dmsiM shall bo £raj^ 


, British loda* were 


LFG RFF havuiff his bead of*ir* < 

* Inserted by S 70, Act Mil of IWl “ nh, ‘ 

•The original entries numbe^ 6 to 12 «Sabslitc‘ed for the words •rata'Ie 
ere re-nunbered 7 to 13. tSJ jj^e lada” br S 19. Aa X-\ of 

• The words "In the case of aa msorer •AddcdbriK^- 



M52 


The Civil Court Manual (Imperial Acts). [Sen III 

(6) If any sum has been deducted from this item and entered on the assets side of 
the balance-sheet, the amount so deducted must be shown separately. Under this item 
the salary paid to the managing agent or managing director shall be shown separately from 
the total amount paid as salaries to the remaining staff 

(c) All single premiums for annuities, whether immediate or deferred, must be 
included under this heading, 

id) British Indian, United Kingdom, Foreign and Dominion Income-tax on Interest, 
Dividends and Rents must be shown under this heading, less any rebates of income tax 
recovered from the revenue authorities in respect of expenses of management. The 
separate heading on the other side of the account is for United Kingdom, British Indian, 
Foreign and Domimons taxes, other than those shown under this item. 

(e) Under the head “Other Income" fines, if any, realised from the staff must be 
shoivn separately All the amounts received by the insurer directly or indirectly whether 
from his head office or from any other source outside ^{* *), India shall also be shown 
separately la the revenue account except such sums as properly appertain to the capital 
account 

{/) In the case of an insurer having his principal place of business outside British 
India the expenses of management for business out of India and total business need not 
be split up info the several sub-heads, if they are not so split up m his own country 




leg. ref. 

'The word "BriUjb" tfras ormtted by S. 36^ ActXl of 1939. 
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(b) If any sum has been deducted from this item and entered on the asset* 
the balance sheet, the amount so deducted must be sho^vn separately. Unde* 
the salarj paid to the managing agent or managing director shall be shown »• 
the total amount paid as salaries to the remammg staff 

(tr) All single premiums for annuities, whether immediate '' 
included under this heading 

(d) British Indian, United Kingdom, Foreign and Do 
Dividends and Rents must be shown under this heading, Ic 
recovered from the revenue authorities in respect of exj 
separate heading on the other side of the account is for Unite 
Foreign and Dominions taxes, other than those shown under tl 

(e) Under the head "Other Income’ fines i£ any, realisec 
shown separately All the amounts received by the insurer direct 
from his head office or from any other source outside ^[* •], Inti 
separately m the revenue account except such sums as properly aj 
account 

(/) In the case of an insurer having his principal place of busu 
India the expenses of management for business out of India and total 
be split up into the several sub heads, if they are not so split up in liis 


LEG. REF. 

‘The word "British" was omitted by S. 3^ Act XI of 1939 



FORM DD 

Oaitlfied itatemcnt of life iniurance policies of the Company, for the year ending 
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31 ';3 



The imounts ihould be stated to tie ceaTst re-eea asd after ded: 

iTi... I leg. ref. 

TJifie word* were inserted by S. 25 c£ \ctXiof Z929 








\\1 tch tt e pol 


\ cir cn lit g 19 Icing Ihc year unJer xcvicw 
^ car tnd tg 19 lein^ tic jcif previous to 
tl at t rd«T ei ~- 

LEG RLE 1 

‘ Adde 1 by S 36 Act \I of 1939 
*The Mord fnancial %Nas omitted b> 


10 , 
’ Subst mted for revised by •t’*® 
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And so on, Ihe number of and sum msored under policies forfeited or lapsed m th** 
last *[*I jcar under review being stated after classification according to each of the 
proceeding years in which they were issued 

A separate statement must be given in respect of each class of life insurance business 
for which a separate revenue account is submitted 

Insurers having their principal place of business m British India shall gne the 
information required in the form separately for business transacted m India and business 
transacted outside India and insurers having their principal place of business outside 
British India will furnish information regarding business transacted in India only 
FORM E 

Form of Revenue /Account applteable to ^fartne Insurance Bustness 
Revenue Account of for the jear ended 19 , in respect of 

Marine Insurance Business 








Current year 

1 

Prexious years 

*CIaims paid (less Salvages 
and Re-insurances) ( 0 ) 

•Commission «. 

•Expenses of Management 
(b) 

•Bad Debts 

United Kinjdrm British 
Indian, Dominion and 
Foreign Taxes 

•Other Expenditure (to be 
specified) 

Profit transferred to Profit 
and Loss Account 

Balance of Marine Insu 
ranee Business Account at 
end of year as shown m 
the Balance sheet 
Da'ances 

Additional Reserve (if 

any) 

Rs 

Rs 1 

! 

Rs 

Rs 

Balance of Marine Insu 
ranee D siness Account 
at beginning of the year 

Balances 

Additional Reserve (if 
any) 

•Prem urns (less Return*, 
Reinsuraree* Drokera 
ges and nueoum (e) . 

Interest, Dividends and 
Rents Rs 

Less—Inccme tax there* 
on Rs 

•Other Inromedobe spe- 
cified) (d> 

Lo«s iranslerred to Pri - 
fit and 1 oss Account .. 

Transferred from Appro- 
priation Account 

Rs 

Us 

Rs 


Rs 


NOTES 

(o) This heading must include all expenses directly incurred m setthrg claims 
(f>) If anj sum has been deducted from this item and entered on the as<cts side of 
the balance sheet the amount so deducted must b« slio«-n separatelj . , , 

(f) WTiere the account is furnished under the prosisions of section 11 of the 
Insurance Act. 193S, separate figures for claims paid to dairienls m *1*1 India ard c'ai'-arts 
outside *1*1 India and for premiums derived from business eflccted in *{»1 India ard 
effected outside *1*1 India must be given , , . . , , , 

(rf) All the amounts reccned b> the insurer difeetlj or j'-directly »fet»-er from 
fits head office or from an) other source outside * 1*1 In-ia « .all a!^ to si-ero-n sepsra’elr 
m the revenue account except such «ums as properl} arr^rta.a to the op tal acecimt 

•Where the account is fumi‘hed under the provisions of clai.se (b) of s..>-sec* cn {£) 
of section 16 of the Insurance Act, I93A b> an msurer to thjt section apphes separa'e 

firures for business mthm *1*] India and business out of l*) Ird.a r“sst g’ven ara “it 
the items marked nith an asterisk Against a« other items the total a-ou=t for xlt 

business as a whole tnav be givm 

LEG. RFF. S. -W. Act XI ©t 19p 

‘Tlie word •■fnincial" was o-utted by «TTe word “British was or- 


*'ed I 7 
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FORM F. 

Form of Rnetiue Account applicable lo Fire lnsur<n\ce Busmess and to *(*I Misccl 
leneous Insurance Business * *]. 

Revenue Account of for the jcar ended 19 , m respect of Business 


Rs 


•Claims under Policies, less Rc-in 
surance s(<i) (d) 

Paid during the year .. Rs 

Total estimated liability 
in respect of outstand 
mg claims at end of 
the year whether due 
or intimated • jRs 


Less— Outstanding at end 
of previous year (6) •• 


Rs 


•Commission 

•Expenses of Management 
(<) 

•Bad Debts 

United Kingdom, Foreign and Do- 
minion Taxes 

•Other Expenditure (to be speci- 
fied^ 

Profit transferred to Profit and Loss 
Account 

Balance of Account at the end of the 
year as shown in the Balance-Sheet 

Reserve for Unexptred Risks, being 
per cent of premium income of 
year . Rs 

Additional Reserve (if any) Rs 


Balance of Account at 
beginning of the year 

Reserve for Unexpired 
Ricks . Rs 

Additional Reserve (if 
any) .. Rs 

•Premiums less Re insu- 
rances (d) 

In'erest, Dividends and 
Rents . Rs 

Less— Income tax thereon 

Rs 

•Other Income (to be 
specified) (e) 

Loss transferred to Profit 
and Losi Account 

Transferred from Appropnation 
Account 


Rs 


NOTES 

(a) This heading must include all expenses directly incurred m settling claims 

(b) If in an) year the claims actually paid and those still unpaid at the end of that 
year in respect of the preiious year or years are in excess of the amount included in the 
pre\ious year's Revenue Account as provision for outstanding claims then the amount 
of such excess must be shown m the Revenue Account 

(c) If an> sum has been deducted from tins item and entered on the assets ude 
of the balance «hcct the amount *o deducted must be shown separately 

(d) Wlicrc the account is furnished under the provisions of section 11 of the 
Insurance Act 1938 separate figures for claims paid to claimants m •[*] India and claimants 
outside *(*J India and for premiums denved from business as effected in *[•] Indiaano 
effected outside *[•] India must be given 

(r) All tlie amounts received by the insurer directly or indirectly whether from 
his head office or from any other source outside •(•} India shall also be showm separately 
III the revenue account except such sums as properly appertain to the capital account 

•Where the account is furnished under the provisions of clause (b) of sub 
section (2) of section 16 of the Insurance Act, 1938 by an msurcr to whom that 
applies separate figures for busmess vvitlim India and business out of *1*1 India must be 
given against the items marked with an asterisk Against all other items the total amount 
for ll e business as a whole may be giicn 


LEG RLr penvation and Motor Car Insurance Bus' 

* Accident and" were omitted ly ^ 19 ness were omitted fbtd _ 

Act \\ of IW ‘The word ‘Ilfitisir was omitted by b 

•Tlie words “Including Workmens Com 36 Act \I of 1939 
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THE FOURTH SCHEDULE. 

(See section 13.) 

RegulaUone for the preparat^i of .Abstracts of Actuaries’ Reports and RequWemei\ts 
applicable to suck Abstracts. 

PART I. 

Regulations. 

1. Abstracts and Statements must be so arranged that the numbers and letters of the 
paragraphs correspond with those of the paragraphs of Part II of this Schedule. 

2. In showing the proportion which that part of the annual premiums reser\-ed as a 
provision for future expenses and profits bears to the total of the annual premiums in 
accordance with the requirements of ^{paragraph 4) of Part II of this Schedule no credit 
is to be taken for any adjustments made in order to secure that no policy is treated as 
an asset. 

3. (I) The average rate of interest yielded in any year by the assets constituting a 
life insurance fund shall, for the purposes of ‘[paragraph 5] of Part II of this Schedule, 
be calculated by dividing the interest of the year by the mean fund of the year; and for 
the purposes of any such calculation the interest of the year shall be taken to be the whole 
of the interest credited to the life insurance fund during the year after deduction of 
income-tax cha^d thereon (any refund of income lax in respect of expenses of manage- 
ment made during the year being taken into account), and the mean fund of the year shall 
be ascertained by adding a sum equal to one-half of the amount of the life insurance fund 
at the beginning of the year to a sum equal to one-half of that fund at the end of the 
year, and deductions from the aggregate of those two sums an amount equal to one half 
of the interest of the year. 

(2) For the purposes of the calculation aforesaid either— 

(a) all profits and income arisuig durii^r the year from sums jmesled in revert/ews 
shall be included m the interest credited to the life insurance fund during the year; or 


(b) such portion of the life insurance fund as is in>ested in the purchase of rever- 
sions, and the profits and income arising therefrom shall be excluded from the ealctilation 5 
but m that case a statement must be added to the information required under the said 
•[paragraph S), showing in respect of the portion of the fund excluded as aforesaid, 
the average rate of annual profit and income for which credit has been taken during the 
five years last preceding the %a1uation date, and explaining the manner in which the «aid 
average rate has been calculated 

(3) The information given in accordance with the requirements of the said 
•(paragraph S] shall show clearly by which of the methods hereinbefore m this regulation 
mentioned the sums imested m res-ersions and the profits and income arising therefrom 
have been dealt with 

4. Eserv abstract prepared in accordance with the requirements of Part II of this 
Schedule shall be signed b> an actuary and shall contain a certificate by him to the effect 
that he has satisfied himself as to the acctiracs of the \-aluations made for the purposes 
thereof and of the s’aluation data 

Prosidcd that in the case of an abstract prepared on behalf of ‘fan insurer], if ihc 
actuars' who signs the abstract i% not a permanent officer of *[the insurer] the lertificate 
as to the accuraev of the s-aluation data shall be gisen and signed b\ the principal officer 
of <ftbe insurer] and the actuary shall include m the abstract a statement signed by him 
showing what precautions he has taken to ensure the accuracy of the data. 

5. For the purpo*” of ‘he Schedule the following expressions base the meanings 
hereby respeetuclv assigned to them, namely — 

“extra premium" means a charge for anv risk not presided for in the minimum 
contract premium . 

“mtcr-s-ahiation period” means, as respects am valuation, the period to the s-aluation 
date of that s-aluation from the valuation date of the la«t preceding \-aIuation in connection 
with which an abstract ss-as prepared under this Act or under the enactments repealed by 
this Act. or. in a ease where no such valuation has been rude in respect of the elasi of 
business m question, from the date on which the insurer liegan to carrr on flat class 
of business; 

“maturits date" means the fixed date on which anv bereft will 1-eco-e pavi’V ei’Vr 
absoluteh or contingently ; 


LFO. REF. • 5c*.«tifD'ed for tie words “xn i 

» Substituted for the word and figure cre-^-s". s"*^ 

‘•paragraphh 3" hv S. 37. .Act \I of 1939. 'atfd for the wwdi "t^e f 

• Substituted for the word xnd fgure 
"paragraph 4", iSd. 
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“net premiums” means as respects any valuation the 'premiums taken credit for in 
the valuation; 

“premium term” means the period during which premiums arepaj'able; 

"valuation date" means as respects any valuation the date as at which the valuation 
is made. 

PART II. 

Requirements applicable to an Abstract in respect of Life Insurance Business. 

The following tabular statements shall be armexed to everj’ abstract prepared in accord- 
ance with the requirements of this Part ot this Schedule, namely : — 

(а) a Consolidated Revenue Account, in tfie Form G annexed to this Part of this 
Schedule, for the inter-valuation period (except that it shall not be necessary to prepare such 
an account in respect of any class of business so long as the insurer deposits annually with 
the Superintendent of Insurance an abstract in respect of that class of business) l and 

(б) a Summary and Valuation in the Form H annexed to this Part of this Schedule 
of the policies included at the valuation date in the dass of business to which the abstract 
relates ; and 

(c) a Valuation Balance-Sheet in the Form I aimexed to this Part of this Schedule; 

and 

(d) a statement in Form DDD as set forth in Part 11 of the Third Schedule of the 
additions to and deductions from the number of policies and the sums insured thereunder for 
each dass of life insurance ^Ifor the inter-valuation period (except that it shall not be necessary 
to prepare such statement in respect of any class of business so long as the insurer depo- 
sits annually Avith the Superintendent of Insurance an abstract in respect of that class of 
business) .] 

*•*••*. *] 

and everj' such abstract shall show— 

1. The valuation date, 

2. The general principles and full details of the methods adopted in the valuation of 
each of the various classes of insurances and annuities shown in the said Form H, indudins 
statements on the following points 

(a) whether the prmciples were determined by the instruments constituting the com- 
pany or by its regulations or bye-laws or how otherwise ; 

(b) the method by which the net premiums ha%e been arrived at and how the ages, 
at entry, premium terms and maturi^ dates have been treated for the purpose of the 
valuation ; 

(e) the methods by svhich the valuation age, period from the valuation date to the 
maturity date, and the future premium terms, have been treated for the purpose of the 
valuation; 

(d) the rate of bonus taken into account where by the method of valuation definite 
provision is made for the maintenance of a specific rate of bonus; 

(r) the method of allowing for — 

(t) the wci^eTxe oi the' preznivm 'mcome; and 
(ii) premiums paj-able othenvise than annually; 

(/) the methods by Avhich provision has been njade for the following matters, 
namely; — 

(i) the immediate payment of claims; 

(ii) future expenses and profits in the case of limited payment and paid-up policies; 
(ill) the reserve in respect of lapsed policies, not included in the valuation, but 

under vluch a liability exists or may arise; and whether any reserves have been maae 
for the matters aforesaid : 

(g) whether under the valuation method adopted any policy would be treated as 
an asset, and, if so, what steps, if any,' have been taken to eliminate such asset; 

(/t) a statement of the manner in which policies on under-average lives and 
rics subject to premiums which include a diarge for climatic, military or other extra 
has e been dealt w ith ; and 

(0 the rates of exchange at which liabilities in respect of policies issued in foreign 
currencies have been conserted into rupees and what provision has been made for possi- 
ble increase of liability arising from future s*ariations in the rates of exchange. 

3. Tlie table of mortality used,' and the rate of interest assumed, in the v-alualion. 


LEO. RF.r. ■ .lord Jid" by S! 71', Act XIJI ol IWl- 

'These words were substituted for the * Clause (e) was omitted, ibtd. 
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4 The proportion which (hat lart of the annual premiums reserved as a provision 
ior futHr£_cxpensc5 and-PXDfUs bcar5_tQ_tbe_totaLof the aonua] ptemmms, separately 
specified m respect of insurances with immediate profits with deferied profits with profits 
under discounted bonus systems and without profits 


5 The average rates of interest yielded^ by the assets whether invested or unin 
vested, constituting the life insurance fund for each of the jears covered by the \aluation 
date 


6 The basis adopted m the distribution of profits as between the insurer and policy 
holders and whether such basis \ms determined by the instruments constituting the com 
pany or by its regulations or bye laws <}r how otherwise 

7 The general principles adopted in |he distribution of jirofits among policy holders 
including statements on. Jlic followmg points, namely — 

(o) whether the principles Averc determined by the instruments constituting the 
company, or "by its regulations oi* b>e*laws or how otherwise 

( 6 ) the number of years' premmms to be paid period to elapse and other conditions 
to be fulfilled before a bonus is allotted, 

(f) whether the bonus is allotted m respect of each year s premium paid or m res 
pect of each completed calendar year or j'car of assurance or how otherwise, and 

(d) whether the bonus vests immediately on allocation, or if not, the conditions of 

vestmg .» • j 

8 (1) The total amount of profits arising during the inter valuation period m* 
eluding profits paid away and sums, transferred to reserve funds or other accounts during 
that period, and .the amount brought forward from the preceding valuation (to be stated 
separately) and the allocation of such profits — 

(a) to interim bonus paid, 

(b) among policy holders with immediate participation giving the number of fhe 
policies which participated and the sums assured thereunder (excluding bonuses) 

(e) ambng policy holders with deferred participation giving the number of the poll 
cies vhich participated and the sums assured thereunder (excluding bonuses) 

(d) among policyholders in the discounted bonus class giving the number of the 
policies which participated and the sums assured thereunder (excluding bonuses) , 


(e) to the insurer or in the case of an insurance company among shareholders or 
rcnol* ■■ ' * ■* **■ *■ **■' “ ■■ *' ■ 


to shareholders accounts (any such sums passed through the accounts during tlie inter 
valuation period to be separately stated) , 

(/) to every reserve fund or other fund or account (an) such sums passed through 
the accounts during the inter valuation period to be separately stated) 

! g) as carried forward unappropriated 

2) Specimens of bonuses allotted *las a result of this valuation] to policies for 
one thousand rupees— 

(o) for the whole term of life effected at the respective ages of 20 30 and 40 and 
having been in force respectively for five jears ten jcars'hnd upwards at intervals of 
ten > ears and 

(b) for endowment insurances effected at the respective ages of 20 30 and 40 for 
endowment terms of fifteen twenty and thirty jears and having been in force rcspectivelj 
for five jears ten jears and upwards at intervals of ten jears 

together with the amounts apportioned under the various manners in which the bonus 
IS receiv’able 

p A statement m Form I annexed to this Part of this ‘^chelule of specimen policy 
reserve values held or required to be held according to the methods adoftel n tie valui 
tion, and specimen minimum surrender values m respect of whole life insurance pol cies 
for R$ J 000 with premiums pajablc throughout life effected at lie resr^tive ages of 
20 30 40 and 50 and immediately on payment of the first, second third fourth *|fjfi! | 
sixth seventh eighth ninth, tenth, fifteenth and twentieth wirual prem urn. with ‘ lar 
specimen policy reserve values and speamen surrender values ui rc' of wloe He 
insurance policies subject to premiums pavaWc for 20 jears an I of endowrrcTit i'' 5 Jranfe 
policies maturing at age 55 

10 A statement showing how the Iiabilitj under anj disahil tv clause n a pol cy las 
been detcmined in the valuation with full infonnaton of tie tal’es of or a ti 

dent used for ll c purpose 

>irORM G 

for * sears Cor — <^^—7 


Consolidated Reverue Accomt of 


• L rC- RFT- 


i^nbsttuted for the wPtfji “.»* at the 


br-t-Tl AfS XIH svf 
werd was tr »*vj 
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and tnding 



^'S 

s ** 

c-S 

M c 
s'- 
cs 

Total « 


1 

Qaims u&der Policies (inclu* 
ding provision for claims 
due or intimated), less Re- 
insurances — 

By death 

By maturity 

Annuities, less Rc-msurances 
Surrenders (including surren- 
ders of Bonus) less Re- 
insurances ) 

Bonuses m cash, less Re-in- 
surances 

Bonuses in Reduction o! Pre- 
mium*, less Re-msurances 
Expenses of Management (b) 
(0— 

1 (a) Commission to insu 
ranee agents (less that on 
Re insurances) 

(b) Allowances and Commis 
Sion (other than commis- 
sion included in suh-item 
(o) preceding) * 

2 Salaries etc (other than 
to agtnts and those contain 
ed m sub-item 1 ib) preced- 
ing). 

3 Travelling expenses 

4 Directors fees 

5 Auditors fees 

6 Medical fees .. 

7 Law charges •. 

8 Advertisements 

9 Printing and Stationery 

10 Other expenses of mana- 
gement (accounts to be 
specified) 

11 Other p^ments (accounts 
to be specified) 

12 Kent for offices belonging 
to and occupied by the in- 
surer 

13 Rents of other offices 
occupied by the insurer 

Bad debts 

United Kingdom British 

Indian, Dominion and 
Foreign Taxes 

Other Expenditure (to be 
specified) 

Profit transferred to Profit 
and Loss Account 

Balance of Life Insurance 
Fond at end of the period 
at shown in the Balance- 
sheet 

Ri 

Rs 

Rs 

Balance of Life Insurance 
Fund at the beginning of 
the period 

Pr c m t u m s, less Re-in- 
surances — 

(t) First year premiums 
(ii) Renewal premiums 
(ill) Single premiums 
Consideratiod for Annuities 

granted, less Re-msurances 

U) 

Interest, Dividends and Rents 

Rs Less— Income-tax there- 

on (d) Rs Registration 
fees 

Other Income (to be specified) 
Loss transferred to Profit and 
Loss Account 

Transferred from Aproptia- 
tion Account 

Rs 

Rs 

i 


tre RCF s 71 Act xm ol IWl 

Jot Form G by 
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NOTES 

(<*) These colanins apply to all business except business the premiums m respect of 
\Nhich are ordinarily paid omiid India If any question arises whether any premiums are 
ordinarily paid inside tr outside India the Superintendent of Insurance shall decide the 
question and his decision shall be final 

(b) If any sum has been deducted from this item and entered on the assets side of the 
balance sheet, the mount «o deducted must be shown separately 

(c) AW single premiums for annuities whether immediate or deferred must be m 
eluded under this heading 

(d) British Indian United Kingdom Foreign and Dominion income fax on Interest 
Dividends and Rents must be shovra urder this heading less any rebates of income fax re 
covered from the revenue authorities In respect of expenses of management The separate 
heading on the other side of the account is for United Kingdom British Indian, Foreign 
and Dominion taxes other than those shown under this item 

(e) In the ca«e of an insurer having his principal place of business outside British 
India the expenses of management fer the total business need not be split up into the 
several sub heads if they are not so split up in liis own country ] 


FORM H 

Summary and valuation of the Poticies of as at 


Description of Tran«actions I 

i 

Particulars of the 
Policies for Valuation 

Valuation 

Number of policies 

Sums Assured 

a 

1 

1 

ta 

5 

li 

o 

1 

e. 

W 9 

2 

Sums Assured and 
Knnnses 

i 

' li 

O 

i 

& 

■ - B 

1 Z 9 
Z ' 

Net Liabilities 

DnrisioN I , 

Intur<tne«f 

Group A— 

With immediate participation in pro* 
fits 

For whole term of life 

Other classes (to be specified) 

Extra premiums 

Total insurances 

Deduct— Rc’insutances 

Net insurances 

Group B — 

With deferred participation in profits 
For whole term of life 

Other classes (to be specified) 

Extra premiums 

Total Insurances 

Deduct— Re»in$uranc«s 

Net insurances 

Un^er discounted bonus systems 

For whole term of life 

Other classes (to be specified) 
Extraprrmiums • 

Total Insurances 

Deduct— Re*in$urances 

Net iniuranoei 

Total insurances with profits 

Croup D— , 

\\ iihoot pameipation in profiti 

For whole term of life 

Other classes (to be «ree«nea) 





i 

1 





COM— 
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Particulars of ihe 
Policies for Valuation 

Valuation 

1 


M 

1 


K 

a 

S 1 

a 

i 


Description of Transactions 

"S 

o. 

*o 

4> 

a 

s 

Z 

Sums Assured 

s 

c 

o 

ca 

^ V) 

e 

U 3 

tie 

o 

3. 

^ OT 

- s 

^ 3 

z 

3 

3 ^ 

u 

n 

el 

o 

Net yearly pr 
urns 

jNet Liabilities 

Extra premiums 

Total insurances 

Deduct— Rt insurances 

Net insurances 










Total insurances without profits 











— 

— • 

— 

— 

Total of the insurances shown in all 
groups 

Deduct— Re insurances 

Net amount of insurances 

Adjustments if any Itobe •eparatelj 
specified)! 










„ DjvisiovII 

/fnnititree on Ltves 

Immediate Annuities 

Deferred Annuities with return o 
premiums 

Deferred Annuities without return o 
—premiums - — — 

Oiher classes (to be specified) 

Total Annuities 

Deduct— Re in«uranccs 

Net Annuities on Lives 

- 







- 

- 

Total of the results (iCter deduction o 
Re insurances) 

f 








— 


NOTES 

1 Items in this Summary are to be stated to the nearest rupee 

2 No policy of insurance upon the lives of a group of tfbe 

assured arc pa>-ab1c in respect of the several persons included in m a 

included in Groups A B C. or D of this Form any such policies must be snm 
separate Group ssh ch must be added to the Form j^nus 

3 H policici ^Mlhout participalion in proHl! tut tvtlh a 

art itsuctl tht) must bt stparaltly aptciScd in Gtoup D ot this Form ^ 

A rohcits undtr nh.ch there is n '»!>'»" <>t prcmnmis durms disabilitj must 
shov.n as a separate class . differ 

5 Separate forms must be prepare 1 m respect of classes '?Xa„on of net 

ent tables of mortality or at different rates of interest or involving the saluat 

-premitims on diflerent bases enuired 

6 In cases vhcrc separate valuations of any ^rtion of P * ^"'sudV'-aluations 

under local laws in places outside Dntish India and reserves based u business 
are deoosllcd in such places a statement must b? furnished in ec^c* assured 

« valJfl m each such V«e^>owing ll e 1^1 number oj policies the total 
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and bonuses the total office yearly premiums and the total net liability on the bas.es as 
to mortality and interest adopted m each such place with a statement as to such bases res 
pectively 

7 Office and not premiums and the values thereof must be shown after deduction of 
abatements made by the application of bonus 


. FORM I 

Valuation Balance Sheet of as at 19 


Net liability under business as 
shonn m the Si mmary and 
Valuation of Policies 

Rs 

Balance of Life Insurance Fund 
as sboivn in th^ Balance Sheet 

Rs 

Surplus if any 


Deficiency if any 


- 


- 



Note —If the proportion of surplus allocated to the insurer or m the case of an in 
surance company to shareholders i$ not uniform in respect of all classes of insurances 
the surplus must be shown separately for the classes lo which the different proportions 
relate 
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* SnbsiUuttd for the words “Number o£ premiums paid" by S. 71, Act XIII of 1941. 

* Added by tbid. 
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THE FIFTH SCHEDULE. 

(Ste section 13 ) 

Regulahws for frcf^raig slalemcnts of butmtss force end requirements 
applicable to such statements 
PART I. 

Reguhsttons 

Statements prepared under this Scliedute must be prepared, so far as practicable, 
m tebular form and must be identified b> numbers and letters corresponding with those 
of the paragraphs of Part II of this Schedule. 

2 Except wUi respect to rates of premium or contribution, items m statements 
prepared under this Schedule are to be shown to the nearest rupee * 

3 Extra premium shoivn in the forms of Summary and Valuation prepared under 
the Fourth Schedule to this Act must not be included m statements prepared under this 
Schedule 

4 Every statement prepared under this Schedule shall be signed by the actuar} 
makuig the investigation in connection with which it is prepared 

5 For the purposes of this Schedule the following expressions have the meanings 
hereby respectn ely assigned to them, namely — 

(<j) “annual loading” means the provision made for future expenses and profits, 
(b) "extra premiums" means a charge for any risk not provided for in the minimum 
contract premium, 

(f) “net premiums” means the premiums taken credit for in the valuation in con- 
nection with which any statement is prepared, and 

(d) “valuation date" means as respects an> valuation the date as at which the valua- 
tion is made 


PART 11 

Requirements for statements appheabte to Life Insurance Busmtss 
The statements required to be prepared under this Part of this Schedule are as fol- 
lows, namely 

1 Statements, separately prepared in respect of policies with and without partici- 
pation m profits showing— . . , . ^ 

(d) as respects policies for the whole term of life, the rates of omee premiums 
charged, in accordance with the published tables in use. for new policies giving the rates 
for decennial ages at entr> from 20 to 70 inclusive, and 

(b) as respects endowment insurance policies the rates of office premiums charged, 
in accordance with the published tables m use. for new policies with original terms of 
ten, fifteen, twentj. thirty and forty years giving the rates for decennial ages at entry 
from 20 to -40 inclusive, but excluding policies under which the age at maturity, exceeds 
60. 

2 Statements, separately prepared m respect of policies with immediate profits, with 
deferred, profits, with profits under discounted bonus systems and without profits, showing 
m quinquennial groups — 

(a) as respect pdictes lor the « hole term of hie— 

(») the total amount assured (spccifymg sums assured and reTeriionary bonuses 
separately), grouped according to ages atumed, 

(«) the amount per annum, after deducting abatements made by application of bonus 
of office premiums payable throughout life, and of the corresponding net premiums 
grouped according to ages attained, and 

(m) the amount per annum after deducting abatements made by applieation of 
bonus, of office premiums payable for a limited number of years, and, either, the corres 
ponding net premiums groups in accordance with the grouping adop'ed for the purposes 
of the valuation, or, the annual loading reserved for the remaining duration of the poli- 
cies, grouped according to ages attamed ; 

(b) as respects endowment insurance polioes— 

(s) the total amount assured (speafying fU'nt assured and rererstiniry bedews 
separately), grouped in accordance with the grouping adopted for the rorj<*ses of the 
valuation, and 

(ii) the amount per annum, after deducting abatt~en!i rude bv ar;**cat>« of 
bonus, of office premiums payable, and of tlie correspeoda-g net prr— lums, gTo~peii tr 
accordance with the grouping adop’ed for the puryeses of tic rai_i!»oo 
Pros ided that — 

(<j) as respects endowr-e-t u-surance pei'i-scs which *{’1 reach ru’u'i’i m less 
thin five years, the mforruticei reqc red bv seSf* ■a gup h (b) (i) el t— » rmrst 

^ given for each vear ms'ead of a qu^isgoenr-al gre»*ps, and 
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(6) where the office premiums passable under policies for the whole term of life 
for a limited number of years or the office premiums payable under endowment insurance 
policies or the correspondini' net premiums are grouped for the purposes of the valua 
tion othcnvjse than according to the number of years payments remaining to be made 
or, where the sums assured under endowmoit insurance policies are grouped for the 
purposes of the valuation otherwise than according to the years in which the policies 
will mature for payment or m which they are assumed to mature if earlier than the true 
>ear, then, m any such case the valuation constants and an explanation of the method by 
which they are calculated must be given for each group and in the case of the sums 
assured under endowment insurance policies a statement must also be given of the amount 
assured maturing for payment m each of the two years following the valuation date 

3 Statemenfs as respects any policies in force under which premiums cease to be 
paj’able whether permanently or temporarily, durmg disability arising from sickness or 
accident, showing the total amount of the office premiums payable 

4 Statements as respects immediate annuities on single lives for the whole term 
of life, separately prepared in respect of annuities on male and female lives showing in 
quinqucnmal age groups the total amount of such annuities 

5 Statements as respects deferred annuities separately prepared m respect of 
annuities on male and female lives showing the specimen reserve values for annuities of 
one hundred rupees which will be produced on maturity on the basis of valuation adopted 
at ages in the case of male lives 60 and 65 and in the case bf female lives 55 and 60, 
the said statements must show the specimen reserve values which will be produced under 
the table of annual premiums In use for new policies and if under any other table of 
annual premiums m use for any other deferred annuity policies in force smaller reserve 
values will be produced the like specimens of these must also be given 

6 Statements as respects any policies of msurance upon the lives of a group of 
persons whereby sums assured are payable m respect of the several persons included m 
the group showing the total claims paid since the date as at which the last statements 
were prepared under this Part of this Schedule or where no such statements have been 
plrepared since the date on which the msurer began to carry on the class of business to 
which the statements relate and the reserve for unexpired risks and outstanding dawns 

THE SIXTH SCHEDIILE 
(See section SS ) 

i!i(le os io the valuation of the Ltabtlittes of an insurer tn Insolt^eney or LiQuiiafton 

The liabilities of an insurer in respect of current contracts effected m the course of 
life insurance business including annuity business shall be calculated by the method and 
upon the basis to be determined by an actuaty approved by the Court and the actuar) 
so approved shall m determining as aforesaid take into account — 

(o) the purpose for which such valuation is to be made 

(6) the rate of interest and the rates of mortality and sickness to be used m valua 
lion, and 

(c) any special directions which may be given by the Court 

The liabilities of an insurer in respect of current policies other than life policies shall 
be sucb portion of the last premium paid as is proportionate to the unexpired portion of 
the policy tn respect of which the premium was paid 


THE INSURANCE DEPOSITS (TEMPORARY REDUCTION) 
ACT (I OF J941) 


[3rd March, 1941 

Att Act to provide for the reduction temporarily of the amounts payable as la 
slalments of the sum to be deposited by aw insurer under section 7 of fh'^ 
Insurance Act 1938 

Wjifreas in consequence of conditions ansmp out of the present wnr, 
it IS expedient to proiidc for ihc reduction temponnl) of the amounts pa>abic 
as instalments of the sum to be deposited by an insurer under section 7 of the 
In*uranccAct 1938, 

It IS hereb) enacted as follovis — 


*'hort title and extent 


1 (1) This Act maj be called The INSURA^cF 

Deposits (TrairoRAnv Reduction) Act 1941 
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(2) It extends to the whole of Bntish India 

2 In this Act “insurer’' means an insurer as defined m clause (9) of 

Dtfinition section 2 of the Insurance Act. 1938, except that it 

does not include a Mutual Insurance Company or a 
Co-operative Life Insurance Society to which Fart IV of that Act applies 

3 (1) An insurer entitled to the benefits of this Act shall, subject to the 

RedacLon o! mstalments of 5, be deemed m respect of on> 

of deposit instalment of the deposit to be made by him under 

section 7 of the Insurance Act, 1938, which he was 
required to pay during the jear commencing on the 1st day of January, 19^, 
or which he may be required to pay at any time after the end of that year and 
so long as this section continues to have effect, to have complied with the provi- 
sions of the said section 7 as to payment of instalments of deposits, if he has 
paid or pays m accordance with the provisions of that section not less than one 
half the total amount which would have been required by that section as the 
instalment, had the insurer not availed himself of provisions of this Act 

(2) If an insurer entitled to the benefits of this Act, when paying an 
instalment of deposit, has, in respect of any instalment due during fee >ear 
commencing on the 1st day of January, 1940, paid more than one half the total 
amount required by the said section 7 as the instalment, he may at his option 
have the amount of any such surplus payment appropriated to the payment of 
the next or any subsequent instalment of deposit required from him under the 
said section 7 read with sub section (I) of this section 

(3) This section shall cease to have effect on the expiration of one >ear 
from such date as may be fixed, for the purposes of this Act, by the Central 
Government by notification m the official Gazette as the date of termination of 
the present hostilities 

Insurers entitled to tlie 4 An insurer shall be entitled to the benefits of 
benefits of tins Act this Act only if— 

(o) he carries on life insurance business only, and 
(6) the date on which he first assumed risk on any policy issued b> him 
tvas earlier than the 3rd day of September, 1939, but not earlier than the 3rd 
day of September, 1929 

5 (1) An insurer othen\ise entitled to the benefits of this Act shall cease 

. .u fn 11 ,^ *0 be so entitled in in> )car if in the preceding scar 

fitfoVihis Act premium income, including annuii) consider- 

ations, as shown in the menue account prepared 
under the Insurance Act 1938, exceeded rupees thirt) thousand. 

(2) An insurer othemise entitled to the benefits of this Act shall cease 
to be ‘‘o entitled in respect of anj future instalment— 

(fl) if after the 1st da) of Januaiy. IWl, he declares an) bonus or divi- 
dend at a rate higher than the rate at which <uch bonuses or dindends were 
last declared b> him before the 3rd da) of September, 1939, or 

(f>) if the proportion of his renewal premium income «peni b) him tn 
pa)Tnent of commission and other expenses including capital expenditure, de*er- 
mincd in accordance with Rule 25 of the Insurance Rule*, 1939, exceeds in an) 
)ear the proportion as so determined for the accounting period ending on the 
31^1 di) of December, 1939 

6. (1) When cection 3 cca<es to ha%e efect, or if befo-c that ^te an in- 
surer ceaso under clause (o) or clause (b) of *u>- 
RtsunrtJon of I\i\-nrrt <ection i 
of nstalmr't* in of , 


er ceaso unaer ur f •«— 

tion (2) of section 5 to be enMt'rd to the 

th 5 Act. in<ul*ne-»5 of depo« *s ‘hiM be pa d in 


'ct 1\ cf the p'Tni‘ceis of 7 of 
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required to pay as an instalment an amount exceeding the amount which would 
have been payable by him had he not a\ailed himself of the provisions of this 
Act), until the last instalment required to be paid under the said section 7 has 
been paid and the balance of the deposit then remaining unpaid in consequence 
of the reduced instalments authorised under this Act shall be paid by the msurer 
m such further instalments of such amount and at such times as the Central 
Government may direct 

(2) If while section 3 continues to haye effect an msurer ceases in any 
jear imder sub section (1) of section 5 to be entitled to the benefits of this Act, 
instalments of deposit in that year shall be paid by him m accordance wth the 
provisions of section 7 of the Insurance Act 1938 except that he shall not be 
required to pay as an instalment an amount exceeding the amount which would 
have been payable by him had he not availed himself of the pro\isions of this 
Act and the provisions of sub section (1) of this section shall apply to the 
pajTnent by such insurer of any balance of the deposit due from him which remains 
unpaid after the last instalment required to be paid under the said section 7 has 
been paid 

7 For the purposes of the Insurance Act 1938 an msurer entitled to the 

benefits of this Act who has failed to pay before the 
Saving in respect of de ^jay January, 1941, an instalment of deposit due 

mlnu of^enQ^^t5 consequcnces 

on that account m respect of a failure to comply with 
the provisions of section 7 of the said Act as to deposits if before the ISth 
day of February, 1941, he has paid as such instalment not less than one half 
total amount required by the said section 7 

8 If any difficulty arises in determining the amount payable as an instal 
Rmoval of 


whose decision shall be final 


shall decided by the Central Govemnient 


THE INTEREST ACT (XXXII OF 1839) * 

Short title given Act XTV of 1897 
Declared m force— 

Throughout British India except as regards the Scheduled Districts Act XV ox 
1874 S 3 

[30tt Ifecember, 1839 


An Act conccr7iinf/ the allononce of Interest tn certain cases 
IViiEREAS it IS expedient to extend to the territories under the Govern 
Preamhie mcnt of the East India Company as well within the 

jurisdiction of Her Afajestj ’s Courts as elsewhere 
th'* proMsioiis of "the Statute 3id and 4th William IV, Chapter 42 section 28 
lonccrnin" the allowance of interest in certain cases 


1 It IS therefore hereby enacted that, upon all debts or sums certain 


LEO Brr 

iHlort title “Tlo Interest Art 1839* 
tit® Indian Rlort Titles Act (XI\ of 
is«7) 

sRhort Title— ‘Tie Civil Procedure Act 
1S31'’ 8ff the Fieri TIfles Art 1878 (85 
4 CO \ let c 14) 

NOTES 

Sec 1 {S« atso Notes under S 73 Con 
t art Act) C-isEMW— CossTKCcnos or 

Th® Interest Vet nnd I^rl Tenter 
Vn s Aet Lelng liidNtlagiilshftbV fa»®« 


inler the English Law are relevant /or fhe 
leei ion of rianltons nnder the former Aet 
I” P 210=1933 P 190 See also 31 I A 
ll6=”f A 2'’9 (P C ) There is noU '"5 
a law wlich delars a creditor from *0'“® 
foe Ifo recovery of interest alone if he J** 
•01 pljwl with tJo fornmljties 
lie Interest Aet and if his case Is otherww 
jovemed by the said Act (1 C W N Z*^ 
I> sappr ) 131 I C I0'’8=1931 L 457 
?eefl«rfO 3938 210=2£> N L J 345:=i 

t It (I93S> Sag 4*12 
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Power ot Coott to ollow pyoWe at a eertam time or otherwise, the Court 
intemt belore 'nJiich such debts or sums maj be Tecovcre( 

ma) , if it shall think fit, allow interest to the credit© 
at a rate not exceeding the current rate of interest from the time when sucl 
debts or sums certain ^\ere pajablc, if sucli debts or sums be payable by \irtui 
of some written instrument at a certain time, or if payable otherwise, then fron 
the lime when demand of payment shall have been made m unting sucl 

demand shall gi\e notice to the dcbtoi that interest will be claimed from tin 
date of such demand until the term of payment prQiid.etl.t hat inte rest shall b( 
pa yable jn aUcases in which it is non payable bj Ian . ~ 


^OTES 

I)i3i.va IN riLiNo SUIT, if and wlicn groiad 
for disallowance of interest See I L U 
(1937) Nag 300=1937 ^ag 165, 1938 P 
W ^ 186=19 Pat L T 202 The date 

upon which an execution sale is confirme*! is 
the date upon winch the moncj due bj the 
judgment debtor under the decree is paid b> 
him and realized by the judgment creditor 
through the Court If there i5> no suhsc 
quent action on the part of the judgment 
debtor, during the period between tlio receipt 
of the money into Court and the actual pu 
meat by the Court of the money to tlio 
judgment-creditor, which preients or post 
pones that payment, no question arises of 
any further liability icsting upon the judj, 
ment>dcbtor under the decree either for in’e 
rtst or otherwise When no blame attaches 
to the judimcnt debtor, le ciuiiot be com 
polled to pay interest for anj furtler pcriol 
bejond the date when paj-ment was made 
into Court m satisfaction of the decree 
Merely becau«e on iDjunction is issued at 
the instance of tl c auction purchaser and 
delai is caused in payment out, tie Judg 
inent-crcditor cannot claim further interest 
from the judgment-debtor on tlie ground that 
the judgment-creditor has not Ucn to blame 
for the delay 55 LW 212=(1942) IM L J 
419 

Allowance or 1 nteiii->>t in i,iaTA.N 
CASES — The Act i* onlj an enabling Act br 
which the Court it rested with a diseretiou 
to grant interest m certain ca«cs, but doe* 
not create a right to interest in faiour of 
rreditois, which, of itself, could be wade tbe 
subject matter of a suit I C N 219 
Hat see also 4 Horn L K .03, 40 M L J 
18=12 L \\ CG2, 75 1C C«. 21 ^ L H. 
16=1925 N 451, 31 H 354 tte 
l'i37 Pat f5C=i:2 C 744. l‘»40 O W 
581=1**40 OuJh 309 (Prenote i&tdsstssl 
lie In eriJenc^lnterest prior to soil r«l 
allowed in ab.«ene« of anr detrasd) gfr 
also l**3r Oulh S'". ClA-m for sjnple is 
(«nest after pnneipai amout hat bees 
reroret^O U not tenable. 1 L D (1939) 
Nmg. 4'r.=£i) N L J 145=193'> Nig 119 
A ercdilnr can claim Interest (1) <« tic 
grvund of agreeiiiet.t, (2) lie Ui_s ct 
•tatate, aai (I) «* tU f-onnd cf cage 
Tbe praelie* «f » imrtiralar shop j 

ccvi .--' ' 


cannot smount to usage Nor would the men 
writing on the bills that interest al 
1 {icr cent will be chargeil, amonni 
m i contract 16 Luck 701=1941 OuJIi 
234 See aUo 1942 OWN 157=194. 
Until 89 Into cst for the period prior 
10 tliL date of the suit may be award 
cd, if there is an agreement for the 
laiuant of interest at a fixed rate, or it is 
pajabk bj tlio usage of trade hanng tho 
force of hw, or under the pronsioa of any 
snlrstantiie law entitling the plaintiff to 
reeoier intenst C5 X A 66=1 L R 
(1<»38> 2 Cal 72=1038 P C 67=(1933) 
1 M L J 640 (P C ) See aho I L R 

(P>40> Mad 50=50 L U 460=1039 Mad 
S77=(1930> 2 M L J 570, 42 C W h 
]0O4-=1938 Cal 618 Interest before luit 
• anuot be Oecreetl if tliC case is not corcred 
eitl'r I) the Interest Act or by b “3 of 
tie Contract Act 4 C M N 818=27 C. 
814, 139 1 C 158=1032 A L J ?33s 
103. A 003 [\ D —There Is howercr a 

eonfiiel of rulings between Ho teirral High 
Courts on tl is matter See cases cited 
below ) 8«f oleo D C R I art 11, 7, 10 P 
L.Il 1002=104 r R 1001, 37 P R 1867, 
>4 I i 43) 4] A 2.,>4 — 1 1 C 253, 40 
51 L J 18—75 1 C 64 It u not corrt-'t 
to say flat Courts lave I'owcr to award 
in(<r<-at in all caws where money dee U 
willleld 116 1 C CCa (.J = 19.*9 N ITJ 
A<e cU« 20 I C 104, 1933 O 146, 39 I 
t. J5'*=J'»32 \ L J 505, 1933 V 186. 
\rl IS not exhaustne of all clslms as to 
interest and it i» opcai to the Courts in Ind a 
lo award latrreat la eases nut cemleg «l*h 
in the pumew cf the Aet on p’lseij'es of 
r-jnitv 4rt d ws not apply to an caaseer 
lamed svd such as the promts of a trad'. 
42 51 C61=3C M L J 456 =52 I C 595, 
S15LLJ .f33=19:r If 59. 12 I* 216=146 
I c 5«=1'*33 P 196, 35 P L L 735 = 
1934 L ff4, 1934 L 175, 1933 M 729= 
6.5 M L d C29 Set aUo 49 M L J 14 = 
12 UM 5C', 75 La 64=1923 L 71 

I <. 25*. 4- M L J. 312=1925 M 

al I C 536, i:9 I C 15s=1933 A-LJ 
233—1932 i.5 If there u fcs agree 

meat Iw’wrm tic |<ar* «•* t* J'sy Uter-r*, 
sa’e r*t mae t« aL'aed l» w»* e* dASAg-w 
th egh s-'t at'J.cwAv-1 l» tie Xi'eeett Ae* 

IW 1 C, b:«=4 O 3V N. 1 <1, 1912 C 
Si*, dss: A. 14*, 1933 L 2r, 1913 J*. 
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198 See also CS I A 6C=I L R (1938) 2 
TCal 72=42 C W N D85=(1938) 1 M L J 
640 and ntiore the practice of the Court »s not 
to allow more than six per cent interest by 
way of damages the principle should be 
adhered to 105 I C 836~4 0 W N 
J061 See also 139 I C 158=1932 A 505, 
1937 Lah 455 As to claim for interest on 
couitable grounds, see I L R (1938) AU 
243=1938 A L J 1=1938 All 151, 42 C 
WN 1004=1938 Cal 618, 1936 Rang 141 
{Discretion of Court), 1937 P 0 193 The 
Act allows the Court or an arbitrator to 
whom a suit on a pro note claiming mtereat 
la referred, to award interest even though | 
there is no provision in the pro note for 
pajinent of interest 1934 A D J 939=1934 
All 939 ^Vhere a claim for dower is 
decreed it ts m the discretion of the Court 
to award interest on the amount from the 
date of the institution of the suit till the 
iccoTcry of the amount 131 I C 115= 
1931 A D J 197=3931 A 403 See aho 
1935 A 239=56 A 711=1934 A L J 230 
(interest on maintenance amount payable 
under a ''dt olso 12 P 869 It has, 
howerer, been held in a recent case by the 
Bombay High Court, that interest cannot 
be awarded by way of damages apart from 
the special pronsions of the Interest Act 
25 Bom L R 837 See aUo 133 I C 861 
=33 Bom L R 703=1931 B 386 In the 
absence of an agreement or usage giving a 
right to interest and of a written demand 
giving notice that interest wouU be claimed 
n creditor will not be entitled to lntc*es* 

19 P L R 1902=164 P R 1902, 22 A L- 
J 558 See aho 1922 M 1279=22 I> W 
490 Per Curinm— “It is clear tlat neither 
under the common law nor under the Indian 
Contract Act can interest be claimed upon a 
debt unless there has been cither an express 
promise to pas interest or such promis** i* 
to be imiUed fmm the usage of trade or 
other circumstancs." 8 L. 524=101 I C 644 
=1927 L 2S7 see nlio 1 L R (1938) 2 
Cnl 599=42 C N 1004=1938 Cal 618, 
1977 O IV N 622=1937 Oudh 387 (Pro 
note 5nftdmv*sillo being insuflleiently stamp 
ed — Suit on onginnl loan — Interest enn be 
nwnriej as compensation), 1940 Oudh 309, 
f49 L \V 132, 71 M L J G51 (Award ot 
\ Interest In claim for contribution) JntCir« 
cannoL-i )0 _ntl'>wp I merely on the 
..tlat the debtor delayed the iiarnienl of debt 
We by him RPR 1914=20 T C lH 
see aho 152 1 0 780=11 O W N 1391, 
f.l C 711, 351 I C 54, 42 C VV N 1004= 
1j 3S Cal 618,134 1 0 1028=1031 D 457, 
13C I C 719=33 r L R 101,1933 0 *46 
In ft suit by ft i>er>eficiary unJer a dec*l of 
wftkf Bgnlnil tl e mutawalll for the pay 
inert to her share of profiti, the puytncnt of 
wlIfK bad been onreesonably delayed, *eM 
U*t ihft plftlntlR wfti entitled in Interest • 


the amount of his claim on “equitable" 
grounds The mutawalli, though not a 
trustee^ stands, in respect of his obhgutions, 
in the position of a quasi trustee 1933 A Iv 
J 21=1933 A 186 See also 1932 A 505 
Suit on oral contract — Absence of demand— 
Whether interest before suit recoverable 20 
M 481=7 JfLJ 263 Price ot goods sold 
— No written instrument or demand m 
writing — •Whether interest pnor to suit 
recoverable 6 W R 288 See also 83 I C 
268=1925 N 204 (No interest rccoveriWe) 
(In a suit for price of goods sold a claim 
for interest on the amount by way of 
damages for the delay in payment is not 
tenable, and such interest allowed by a 
Couit can be disallowed in revision 1933 
L 212 See also 1933 L 127, 145 I C 
247,3TPLR 87, 14510 157, 1933 L 556 
=146 I C 154 If in cases where Courts 
of equity would grant specific performance 
the purchaser obtains possession of the sub 
ject matter of contract before the payment 
of the price, he must in the absenco of 
express agreement to the contrary pay inte 
rest on his purchase money as from the 
dat© when ho gets possession until the dstfl 
of payment because it would bo inequitable 
for him to have the benefit of possession of 
the subject matter of the contract and also 
of the purciiflse'jnoney The principle o' 
payment of interest on the purchase monty 
from the date of the purchase to the date 
of payment, applies to compulsory purchases 
rlso 297 I C 286=1941 P 0 114 

Inte rest by w ay_ of damages cannot be awaia 
ed on an unascertained amount It 
however be allowed in respect of a specified 
amount namely, rent ns determined on 
particulai date Scope of Interest Act 

discussed 12 p 216=14 Pat L T 140— 

1933 J» 396, 1934 h 275, I L B (1938) 
Nag 308=1937 Nng 345 (Suit for 
diitiagea for breach of contract — Interest not 
allowed as it would nmount 
oiid<im«pP»), 4G L.W 700=1938 Mad 200— 
(1*137) 2 M L J 798 (Railway Co liable 
for loss of goods — Interest given from aslo 
ot plaint, not from date ol loss of 
In ft suit by the lessor for recovery of t‘> 

I npai I part of premium payable In 
of ft lease, interest by way of damages I 
failure to pay as ngreed can be allow 
ftlUough there is no agreement as to p*T 
tnent of interest 1933 A 147 
of «ile — Vendee let into possession — 
pnledeel not executed tind purchase won^ 
not pai J— night of vendor to interest 
einity 1913 M W N 127 5re oho lo 
O W N 52=1933 O HC Act doc« 
ftpptr where there Is nn agreement Mertea 
tie parties regulnflng the amount of - * 

in M I A 229 Act does not applf *» * 
voiilract to pav Interest, implied 1 

lealiags of the parties 36 T B 1° , i 
The Ungtmffe of the Act doee not show tB»‘ 



The Interest Act (XXXII op 1839) 


3171 


S 1] 


NOTES 

n contingcnry in the liability, not affecting 
the amount of debt or the tune of payment 
can in any nay prevent the operation of tl"* 
provisions of the first part of S 1 £7 C 

955 Sec aho 1910 M W N 731=8 I C 

3t8 There is no general rule to the cfft. t 

that payment and acceptance of a debt fost 
diCffi precludes recoiery of interest for the 
delay in payment 4 Bom L B 205 Th«- 
Act has not the effect of restraining tic 
power of the Court to allow interest m cases' 
other than those mentioned m it Mar^b 
239=1 Hay 500 See also 31 B 354 This 
Act extends the provisions of the Statute 3 
anl 4 Urn IV, c 42, 8 28 to India f 
MIA 32 See 31 I C 116 (P C ) Tn> 
Act IS retrospective in its operation anl 
authonres tho alJonanee of interest, atthough 
it svas not provided for by tl e bond execat 
ed prior to passing of the Act € M J \ 

32 English decisions may be referred to 
as guide in construing the Act 31 I A JI6 
=£6 A 229=514 M L J 100 (PC) lu 
terest is given under this Act by way of 
damages on tl o ground that tl c debtor I as 
wrongfully refused to pay the debt 10 C 
L R 5C1=7 C 594 See also 1935 « ' 
34T But see also 20 I C 194, 1933 Lab 
556, 1D33 il 729=05 M L J 020 Tb-re 
can be no wrongful rcfusnl, wl ere tierc is 
no 1 and to receive parment and give a com 
jleto disci afge Tlus wterc an Insuraace 
Company refuse,! payment to the executors 
of tl 0 assignee of an insvitanci. policy, 
lU ground that tley were ignorant as to tie 
terms of tie assignoirnt, aud as to wbell r 
any const leiatioa pa»*e,i or not, and that 
tie executors il outd oltam the authority or 
cuncurrenco of tie rey naei tntnes of tlo 
d,>cea«cl (nho was tie person a««ure«l) It 
vjs Irfet the coinpinv i ere not lialte to | » 
interest 7 C 504 A eoslarcr eollveting 
iin 1 retaining rent due to another ro si arrr 
is Inlle to pav intorot as damages od Iv 
h 73 Contract \ct 139 I C I58~1J32 
A L J T33=l*»32 A 505 ^er oI»o 1033 
A 186 There i* nothing to prevent a 
patty from waiving or agreeing to waive the 
liencflt or alvantage of an 4rt or rule male 
solelv f r tie Iwnefit or proteetion of tie 
InJiviJual In b»s pmate eajiafitT and wbeli 
war l>e dijpen«y| with wilhont Infrlng ag 
on anr pultw ttgtt ot puHic poUer 5 1 
C 2^5 A <frl>f I'ayoMe •» l**d is a del' 
utilcr lie 3et and interest Is allowalle oa 
It under He 4rt 5S M 4f4=51 I C 432 
(12 Bom L r SSI I» »s ) It *as tow 
ever lall dean in n B ease ttas par 
went In kind Is net soth a delt as U eoaten 
r’atvj It the Interest ket 34 fl 
Horn L H 831 = « 1 C 411 4rt d xm 
applv to a dfit dse e^ « f(^r% jaigment 
Viren julgmett f »m U Brf-at* u aJett 
at te Ixte^t the pla-tt ff eaMM ttxle the 
defen'itt IslW frr Ittereet as the EngbsV 


statutes as to judgments carrying interes 
do not apply to India 5 C W N 741=S 
C C41 See aho 75 P B 1900=99 P L B 
1909=3 I C 522 A wager contract befoi 
the passing of Act XXT of 1848 is not withi 
the scope of this Act, as tho Act does nc 
affect debts contingent in amount and tim 
of becoming due 7 31 I A 263, 57 M L J 
6C2 (P C ) See also 26 C 955, 1933 P 
196 The Act docs not authorize the allow 
ance of interest where the debt on whicl 
it IS claimed is irrecoverable 27 B 330 ~ 
5 Bom L R 198 Interest should not b 
awnrde,! on unliquidated damages 7 B 
n C (A C ) 89, 32 C L J 239=60 I 0 
288 See clso 1033 P 196, 1937 Nag 345 

It IS doubtful whether a Court possesses the 
jurisdiction under the Act to allow what In 
effect would be compound interest But, 
e\¥« if the Court has jurisdiction, there can 
W no doubt that it would be exercising a 
sonni discretion in not allontng a compound 
interest except in cases where eomponn 1 
f interest is cxprowly provided for by the 
' agreement J C V N 210 1933 M 171 

and cates referred to tlerein But acr alto 
"CMS 8*6 The Court has power, 
oi ler this Act to give lolcrest pest tJ em 
at ft reisooal le rate if it be on money pay 
ftHe flt a eert'im time and under a written 
iiuitriiinent 18 31 212=4 31 L J 265 

Ml ere a mortgage instrument Ii silent as 
to tost item intcrett although more than 
eix reirs hire elaptnl after the due date of 
the bond, surb intvrvst may Tfeoretvd 
unler tils \ct anl mar be made n charge 
on tie morlgage-l property 5 3t L J 1'4, 
31 r L n 'lu (following 5 L 422 (P 
C)J 8<c oIko 1933 M l“I But t'e oho 
35 A 514 TJ e jo nr efTed of tie lotrrest 
1ri «b 1 K of tie Trantfer ef 1‘roperty 
4rt It in far or of the award of Intfretl 
|in#f ifrm at inte e»l till date of jnvmmt 
at ft rrneonalle rale an I as a charge oi<on 
tie morigagdl proiwrtr JS M 24^ llot 
eor J" 4 5«1 roatrn frr elto J8 31 338 
<!«,■*) 24 C fOi=! C M N 43'(rjl); 
•0 M 3’J 21 C 2-4 33 K 534 = 11 

\ I J P*^=ri r C 253 Where in a 
mortgage lead tl^ere wa« no sCipo’ition 
for |tvTnent ef jr,,t ifiett Interest rseh la 
lerrrt ct»olJ l< given unler the Arf fhosjh 
tie ell m / r fu’are iTtevetl It war ml 
datuages had le-cecw l^ric<l 5 31 L J 
154 f't * »o 31 M N 124'’ 59 C 
■■22=1932 C f^9 The mrorjitf mf fmtmro 
l•r»->r»t rr* s « the diaerrt ef the trial 
Ceu I wti h w-J net w h«*“l rat 

gTvtra** Iw It rrCfT^j w 3 tr the ay;*_a*a 
liart 1 C 41=5 OWN 2'' = 19*2 

O 25.' ^r o'e* K Pit t**=H Pat L T 
•** = J''3* I at r2» (Interm pewteaZe 

I»e>. If’-i 3! W N 124^ IJ 1 L E m 
WWrr »a a m^gag* tbr'r U xs p* 
tne deit f» the rae s' p^*r 

t» dv^ah*', it 1» t. t p»'-c tt draw BA 



3172 


The Civil Ooubt Mamiai, (Imperial Acts). 


tS 1 


, ^ notes Certain TiME.~5er 9 Bom H C 7. 7 B. 

til ^ ® ^ t >7 a a 

?«t t becamo due, ate- aam of money is payable at a time certain, 

? f ^ “** * ““® *0 ascertained oa a 

be dtdufcd from the arrangement tega’ding certam dale, but a dispute ocenrg as to the 
addition of tatcaC and payment of lostal amoimt which is settled by the Court, la 
meats- In such n rr..o ♦).« n — * -i — tj „ payable 32 C L J 239 lute 


meats In such a case, the Court should 
allow a reasonable rate of interest Interest 
allowcl fit 12 por cent per annum 28 N L 
B 1=136 I U a87=:1932 N 23 mere 
uoaer the deed of mortgage with possession 
the mortgagee is to enjoy the mortgaged pro' 
perty in Jieo. of interest for a period of fire 
yejrs and where ho u deprircd of hia pos 
session without payment of the principal, he 
IS entitled to interest even subsequent to 
the period of fire- years fixed for the re 
demption and the same can be made charge 
ablo on the mortgaged propel ty 136 1 C 
783=1932 il 173 ^ r j 

IvTEBEsr— P ost oecsee— D iscapnos 
CoVET.~Though It 


rest pending suit u not claimable in a suit 
for nnbqtudatod damages See 60 I C 
288, 26 S L E 107=1932 Sujd 9. In a 
suit to recorer the raloe of certain articles 
eatrnsted with the defendant, interest 
cflimot be allowed on the amount decreed, 
as It wiU be tantamount to awarding 
damages upon damages 137 I C 217=9 O 
W N 239=1932 O 163 The mere fact that 
the contract docs not come mthia the pro- 
tection afforded by the Act is not a reason 
fo holding that it is not controlled by the 
Act Th-“ term ‘payable at a certain time’ in 

, . . OP the Act refers to payment agreed between 

interpMt nt «»5 va*i ^ correct to allow parties and not under a presumption of Jaw 

thl 1/ ^ ^ “P of 40 if L J 18=12 L W 5SS ^ee also 8 

Codo^ “ nothing m the L 524=3927 L 287 A «nm certain is not 

statutorv nnli!!f pijaWe by the written mstrnnjent at a time 

aatJiontT for allowing infcresl at certain if its payment la contingent upon 
to which may sew happen^and the 

thJt^nlv^nv \l amount payable is capable of oscertamnent 

that only say, that the Court “may” order only jf and when those events happen and 
III see the^happening of thos^e events. 

J93S C vv 

this Act fls damages for“thrbreacr't.f“cen 
tract wluch occurs when the debt is vroae 
fully detained after it has fallen due. and 
it can f>c allowed onL >» n 


_ — V vv miif oe luueuMiiei/ 

itierest can bo allowed under postponed and no interest can be allowed on 
'*■ *' ■ such anm 119 I C 615=1629 P C J8S=5 

■57 M L J CC2 (P C ) 

INTZIIEST OV itOVTOLV MAtNTEJfArJC* 
AMOUNT— 18 Luck 537=1940 Oudh 
305 

iKTcnnsT ON urssE pnonTs— S’ce 1937 


,1'.* breach under Art 

H6 There ran be 
action 


recuinng caasc of 


action in such cases, and the starting iwinf PC 143 (P C ) 1637 A L J 267=193" 
tor (imltatioQ is tb© dale of failure to pay All 328 Interest on irapes ou-fstoniflnp not 

llic rooBcy If however, the interest in allowed 1939 MLR 122, in suit for ae 

quostiou IB “monej charged oa land” the cownls See 1936 Rang 111 1940 Ondh 

ytzcl© applicable would be Art 132 and not 2.>r, suit for rent of ghon See 1938 P.W 

‘ dlG 18 M 331 rffect of Contract 689 As to right to comuousd interest, 

® 7 M L J 204 Mfc 1936 Pang 341 3535 <^i 326, 1939 

— 481 This Act proTjdes for the Pit 323 1939 Pat 552 Interest claimed 
awar J of tatvrest on debts in certam cs«», tut not granted in prehminnry decree cannot 
and provides that, where the conditions i e allowed m fiual decree 3936 Banff Ml 


required by the Act are satisfied, interest 
will he rccovenible, qidto irrespcctivo of lb« 
qn<<!tlott whether any actual logs or damage 
las bwi eaiKcd to the creditor, but corapen 
eat ton unler fv 73 of the Coatraet Act win 
cot l>e recoverable Lr the creditor from the 
del lor on tl e ground that the pavmeot of th© 
money doe to him liat Ixvn withheld bv lh« 
debtor, unless he enn show that aetns) low 
or damage lav been cflu*cd to him 26 C 
OSS Arr aUo I S L R i;o^ p j^on, L-B 
439, IMiA 503 

“ilAT nr nerovcirn"— ireA.,,.,0^ The ex 

pirsiion "mav be recorered* ia th^ ,{o©« 
nr l weaa tj e game thli g as nought to bo 
rrrovere^l ‘ 134 I C 1D2S— 33 |> r, « fUfl 

r-lB31 L 457 

C» KVM* CniTAtN Patabi,* at a 


lNSTAt.aiE.NT Bonds— I n case of ‘'lastal 
rnent bonds where there is n double penalty, 
namely cnbaneel interest on defaulted 5 ° 
slalincnts and an cxjgibilily clause in case of 
certmii dcfaujia^ the correct method in grsnt 
Ing interest is to allow the enhanced lowest 
00 tho defaulted Sastslmeats up to the date 
when the eligibility clause comes luto opera 
tlon nn j thmj from that date to allow Interest 
«4 the original rate on the whole principal 
w^uat till the dafo of suit From the data 
Of suit furihcr Interest may bo nUnwed on 
Mic whole fom found duo until the date fired 
l»r payjn«,t 142 j q 603=1933 ff. 104 
(mijtng on 192S N 6) 

The Cqcit mat ir jt anati, rnisic m-' 
Jsf Act i« an enabling Act which vesta the 
Court with n discretion, St dec* net srente 



The Interest Actt (XXXII op 1839) 


NOTES 61 In a suit to rccorer price of eoc 

a rigit to interest in favour of creditors, soM, if the claim for interest is based on 
which of itself could be made the subject alleged agreement that is not proved, and 
matter of a suit 1 C W N 219 Sfe alto notice as to interest is given as reouired 
1925 N 541 As to whether the discretion Act XXXII of 1839, interest should be d 
vested in the Court by this Act, in allowing allowed 1933 L 212=10 OWN 316=19 
or refusing interest in cases within the Act, O 259 Where the plaintiff had made 
19 liable to review, see 7 M I A 263 See demand of the amount due under a prouf 

also 1938 P W N 186=19 Pat L T 202, but there was no claim for interest by w 

1939 Pat 323, 1938 All 151 of damages from the date of demand un 

CunaENT SATE or isteREST — W here a ccr payment, held, that plaintiff was not entifl 
fain sum of money is payable by virtue of to such interest under the Act 1933 t 
a written instrument at a certain time, the 259 The provisions of the Interest A 
Court can under the Interest Act allow ate all cemptehensiTe and interest can or 

interest, If it thinks fit, at a rate not etceed be allowed m accordance therewith Wht 

ing the current rate, from the time when the the plaintiff who had paid a sum of P 
money is payable Where there « no seen 1 400 towards thirtrs nhicb, howcv« 
nty, a rate of one per cent per mensem, is were never allotted to him, sued for refui 
BOt unreasonable S2 1 C 953 (N ) A» to of the money, held, that the payment w 
what Is reasonable rate of interest, see 1939 not "a debt or sum certain pajuble at 
All 308=1 li P (1939) All 3‘’9 (Pro- ce lain llrae" withm the meaning of the I 
note) 1939 All 323, 1037 Pat 73, 1939 lerc«t Act that interest was only pijat 
Pat 552, 1939 Pat 203 “olliennsc” as money had and reeeived fro 

Jr seen DEBTS BE pAtABLE B7 vtRTDE OP the date of demand 141 1 C 120=1933 '' 
SOME WHITTEN iKSTRUMOT — A certificate of 320=64 >r L J 130 Where no establish 
the Administrator-General admitting a debt usage is prorel for chiming interest < 
to be due is not a “written lastrnment” such the price of goods sold onl delivered Inl 
lu 18 contemplated by the Act, because the rest can be awarded under the provisions ' 
amount mentioned therein is not payable br the Interest Act of 1839 from the dale ( 
virtue of the certificate, which merely pur the demand for interest 32 Bom L R 40' 

ports to certify the registration of the 7ce aho 1933 L 212. 1933 L 127 Where 

amount of the admitted debt for the purpose debt or sum is not payable at a certnln tim 
of convenience in ndmlnUtcriog the estate then Interest is payable from the time whi 
25 C S4 SeecUo 75 I C 64=1923 L 302 demand of payment shall have been made 

It 18 doubtful whether a decree or an orde* writing unless there was a stipolatlon f 
of a Settlement Officer under 8 49, Act paymeot of interest, when the Act won 

XVII of 1876, Is a written instrument with hare no applicAtion and If nn ngreement ' 

In the meaning of the Interest Act IOC pav interest eanaot also be Implied and t! 

A principal Is not entitled to interest debt was not pavnble on demand, the plat 
on monejs received and detained bv tie tiff |s not entitled to any Interest till tl 
Bgent on behalf of the principal In the fling of the suit which affords a ele‘ 
nlvacncc of a contract to the contrarj 41 Intention to charge Interest 10 PatL.T 3J 
A 2'54=17 \ L J 169=40 l c C06 In =in2'i p 365 Interest op to the date of th 
trrvei « me,* jrfXs’wed av a .•sii f,-?r rre^rrrr -aeA'.vJst Iv* »>rar^£ rm y'STsWe, n 

of monev f«r use and occupation, l>eesDsc under a written instrument, the payirent n 
such eums are f"* parable It an instrument which hai l>een iltcgallv delsy^, nnlef 
in writing an! at a certain lime 9 I C there la a written demand of payment 
221 (Oudh) >1 n f* 3C9 lo in M 23 M 

i *'wiiEV PTMAvn OP PATWPNT SMALi itiw 41 31 B 354, *> Bom L R 43'’, 148 P R 
BITS made is witmsc — The Interest 8et is inOT) In a nit ©a an oral cent act, wher 
apnlicallc onlv when a notice is given that no agreement for Interest or ti«sg«» for pay 
interest will le claimed from tie date of went of Interest was alVged, I'll that la 
Idemanl till date of paTwieut In the at»WTiee tere«t was not allowable gri 4*1=7 Sf 
Vf etch a notice Interest cannot l>e elainol L J 2^3 ^ce oiro 22 L W 4'*''~1'’25 51 
under the Vet IP Luck 791=102 1 V 12:0 \ letter ©f the p’siatiff dewaa’a; 

fiS5=l'*41 OuJh 254 ^feolewlPtOrat-S*! latewt on aa ©ut»«tcdi-g dclt retfovpeet 

iThere inn«t b!*o !«* dwiand in srrltiPg In jielr, up to tie date e* tie de— »p *, was te ' 

terest p ior to the Institution of the suit to live ma’e !♦ fvff'lertiT clear tv I— pVt 
‘cannot l-e given rnJer this 8et, enle»« • tion tl at it was tie is’ectl'-a ©f I'e jlsist S 
demand of paemeni las been r-ade in writ la e’a’m ir‘cTe«t p^twpee’ite’r^ tp to t'< 
inr 7 Bom L R I''! I C 5‘=1U2* d>*e e' pac'^Tt asd to lire e^T* "I wi't 

Ia 444 F>r ole" 152 I C 7*P=11 O W the pf u r»^es*j c' tie 4et 23 M 41 
\ ISa*. 145 I C 1P-=1‘»53 L 212. 2^ «ce «V> *3 I C r'3=l?*5 V 24! IVe 
I ^ «wi'h=a9 r R lUlS, 22 L W 4V»= r-and f w vetr-rpeet ve li*e^* s=v i-ry'i 
los! 31 12'9, 193" ^LJ AP dewael (' p~w-vt<v* ii'cre^ /ee 1*1 

•3~* 1959 V»£ 285=1 L r (1«S7> ^ag P L T J**] ,*s >» 4J f- 
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NOTES 

inference that the parties intended that 
after the whole amount became due, inte- 
rest should be paid at the rate which can 
be deduced from the arrangement regarding 
addition of sau-ai and payment of instal 
mcnts In such a case, the Court should 
alien a reasonable rate of interest Interest 
allowed at 12 por cent per annum 28 N L 
R 1=;136 I C 887=1932 N 39 mere 
under tho deed of mortgage with possession, 
the mortgagee is to enjoy the mortgaged pro 
perty m lieu, of interest for a period of fire 
years and where he is deprived of his poa 
session without payment ot the prmcipal, he 
IS entitled to interest eren suhoequent to 
the period of five years fixed for the re 
demption and the same can be made charge 
able on the mortgaged property 136 I C 
783=1932 M 173 

IhTEBXST — P ost decree — Disceetios op 

Court — T hough it is oorrect to allow 
interest at the bond rate np to tho expiry of 
the period of grace, there is nothing m the 
Code compelling tho Court to do so The 
statutory anthoriU for allowing interest at 
bond rate beyond tho date of the prelunmaTy 
dec ee appears to be in 0 34 r 11 and eren 
that only says that the Court “may” order 
140 I C 104=13 Pat L T 545=1932 P 
332 See aho 59 0 722=139 I C 455= 
1932 C 689 Interest can bo allowed under 
this Act AS damages for the breach of con 
tract which occurs when tie debt is wrong 
fully detained after it has fallen due, and 
it can bo allowed only lo a suit brought 
within six jears of such breach under Art 
IIG There can be no recuinng cause of 
notion in such cases, and the starting point 
for limitation is the date of failure to pay 
tho money If however, tho interest m 
question 18 “money charged on land ' the 
article applicable would bo Art 132 and not 
\rt IIG 18 il 331 Effect of Contract 
Act, S 73 On this Act rec 7 M L J 204 
=24 M 481 This Act provides for tb* 
award of interest on debts in certain ca^es, 
and provides that, where the conditions 
required by the Act are satisfied interwt 
Will bo rceovcmblc, quite irrespective of tbo 
queMion whether any actual loss or damage 
tas been caused to tbo creditor, but compen 
•ation unlCT 6 73 of Ibq Contract Act will 
not Ic Tccoicrnble bv tho creditor from tbc 
del tor on the ground that the payment of the 
money due to him lia* boea withheld bv th® 
debtor unless be can show that nctuaJ loss 
nt dsmftce lav bivn eausc I to him 20 C 
0'5 Ste 0*^® 1 B L R 1“9, 9 Pom L R 
439 1032 A 593 

‘Mat nr acco'wrD — Meamno — Tbc « 
Mcsjion “may I'C rceorerM’ In the Act docs 

■' ' »n 'c rt 

erlOSl L 45" 

Lsm c« Bean CratAtK Patabli *t * 


Certain Time . — See 9 Bom H C 7, 7 B 
H C (A C ) 89 When by a contract, a 
sum of money is payable at a time certain, 
and upon a sum to bo ascertained on a 
certain date, but a dispute occurs as to the 
amount which is settled by the Court, m 
tercat is payable 32 C L J 239 Inte 
rest pending suit is not claimable m smt 
for unliquidated damages See CO I C 
288, 26 8 L R 107=1932 Sind 9 In a 
suit to recover the value of certain articles 
entrusted with the defendant, interest 
cannot be allowed on the amount decreed, 
as it will be tantamount to awardi^ 
damages upon damages 137 I C 217=9 O 
W N 239=1932 0 165 The mere fact that 
tho contract does not come within the pro 
tcction afforded by the Act is not a reason 
fo’ holding that it is not controlled by th« 
Act Tbs term ‘payable at a certain tune m 
the Act refers to payment agreed between 
parties and not under a presumption of law 
40 M L J 18=12 LW 568 See also ^ 
L 524=1927 L 287 A sum certain is 
parable by the written instrument at a time 
certain if its payment is contingent upo 
events which may never happen , 

amount payable is capable of ascertouim 
only if and when those events happen ano 
the time for the happening 
if they ever do happen, may he indetotey 
postponed and no interest can be avowed o 
euch sum 119 1 C 616=1929 P C 185- 
57 M L J CC2 (P C ) 

Interest on monthly mawtenanc* 

AMOUNT— See 15 Luck 537—1940 

305 _ 1037 

Interest on ulsnb rRoms— see 
PC 143 (P C ) , 1937 A L J 297=1937 
All 328 Interest on wages outstanding » 
allowed 1939 M L R 122, ia for « 
counts See 1936 Rang 141, 1940 0^'' 

257, suit for rent of shop See 1938 P 
^ 689 As to right to compound 

err 1936 Pang 141, 1936 Cal 326, 

I at 323, 1939 Pat 552 Interest 
but not granted in preUimnary decree , 
be allowed in final decree 1936 Rang 
Instalment Bonds — In case of 
Djcnt bonds where there i» a donblo pe J» 
namely, enhanced interest ©n defttUitcn 
stalments and nn exigibility clause in . 
certain defaults, the correct method in ^ 
ing interest is to allow tho enhanced in 
on tl 0 defaulted Instalments up to the 
when tie exigibihty clause 
turn nnl then from that date to allow in 
at tie original rate on the whole PJ’’° 
amount till tie date of suit ^rom tho 
of suit further interest may bo alloweo 
tlie wlole eum foimd due until the date 
for payment 142 I C 003=1033 N 
(n«lylng on 1928 N C) 

Tlir COLRT MAT ir IT BIIAtl THINK ru.— 
Tie Act is on enabling Act which 
Conrt with a discretion, it doe# net er 
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NOTES In a suit to recoTcr price oi g' 

a rigM to interest in favour of creilltora, eoM, if the claim for interest is based oi 

Khieh of itsdf eonld be made the subject alle^d agreement that is not proved an< 

matter of a suit 1 C W N 219 See also notice ns to interest is given as required 
1925 V 641 As to whether the discretion Act TXXII of 1839, interest should be 
vested in the Court by this Act, in nllomng alloisel 1933 L 212=:10 OWN 316=] 
or refusing interest in cases within the Act, O 259 'Wbero the plaintiff bad mad 
is liable to review, see 7 M I A 263 See demand of the amount duo under A pro; 
flr»o 1938 P W N 186=19 Pat L T 202, lut there was no claim for interest by 
1039 Pat 323, 1933 \11 151 of damages from the date of demand t 

CcnRENT RATE OE INTEREST.— "Where a cer payment, held, that plaintiff was not enti 

tain anm of money ia payable by viTtne of to atich interest under the Act 1933 
a written instrument at a certain time the 259 The provisions of the Interest 
Court can nnder the Interest Act allow are all comprehensive and interest can 1 
interest, if it thinVs fit, at 1 rate not eieeed 1 « allowed m accordance therewith W] 
ing the current rate from the time when tho the plaintiff who had paid a sum of 
money is payable Where there m no seen 1 400 tnwHrds thartjs whicb lioivr 

rity, a rate of one per cent per mensem, is were neier allotted to him, sned for ref 

not unreasonable 52 I C 953 (N ) A» to of the money, held that the paym^t 
what is reasonable rate of interest, see 1939 not "a debt or sum certain payable a 
All 30S=I L R (1939) All 329 (Pro ee lam time" within the meaning of the 
note) 1939 All 323 1937 Pat 73, 1939 tcTe«t Act that interest was only payi 

Pat 552 1939 Pat 203 "otherwise’ ns money had and received fi 

Ir sccil DEBTS BE RATABLE BT vifETUE OP the date of demand 141 I C 120==1933 
«0UB WRi r i 'EV INSTRUMENT — A Certificate of 320=64 M L J 130 Where no e«tablis 
the Administrator-General admitting a debt usage is proved for claiming interest 
to be due is not a “written instrument ' sucb the price of goods sold and delivered i 
aj 18 contemplated by tho Act, because the rest can be awarded under the provision! 
amount mentioned therein is not payable bv the Interest Act of 1839 from the date 
Tirtuo of the certificate, which merely pur the demand for interest 82 Bom I# B 4 

ports to certify the registration of the See aho 3933 L 212, 1933 L 127 Wher 

amount of the admitted debt for the purpose debt or sum is not payable at a certnm ti 

of convenience in administering the estate then interest is payable from the time w 

25 C 64 See also 7S I C 64=1923 L 302 demand of payment shall have been made 
It 18 doubtful whether a decree or an orde* writing unless there was a atipnlation 
of a Settlement OiBcer under S 40, Act payment of interest, when tho Act we 
XVII of 1876 is a written instrument vrith have no application and If an agreement 

in the meaning of the Interest Act IOC pav interest cannot also be implied and 

94 A principal is not entitled to interest debt was not payable on demand, the pli 
on moneys received and detaiued by the tiff is not entitled to any Interest till 
agent on behalf of the principal in the fling of the suit which affords a d 
absence of a contract to the contrary 41 intention to charge Interest 10 PatLT ; 
A 254=17 A L J 169=49 I C 696 In =1929 P 365 Interest np to the date of 
terest is not allowed in a suit for recovery suit cannot bo awarded on sums payable, ; 
of money for n«e and occupation because under a written instrument, the payment 
such sums are not payable by an instrument whicl has been illegallv delayed, nnl 
■in writing and nt a certain time 9 I C there is a written demand of payment 
221 (Oudh) Al IT C 369 (Ref to in 20 Xf 481, 23 ' 

I When dpmavd op payment shall have 41 31 B 354, 9 Bom L R 439, 348 P 
BEEN MADE IK WRITINO — The Interest \el is 190") In a suit on an oral cent act, wh 
applicable only when a notice is given that no agreement for interest or n«age for p; 
interest will be claimed from tie date of meut of Interest was alleged, held that 
[demand till date of payment In the absence terest was not allowable 20 Jf 481=7 1 
^of such a notice interest cannot be claimed L J 263 See also 22 L W 490=1925 ’ 

under the \et 16 Luck 701=192 I O 1279 A letter of the plaintiff demandi 

885=1941 Oudh "54 See also 1940 Pat 384 interest on an outstanding debt retrospe 
iThere must nl*o lie demand in writing In ivelv, up to the dale of the demand, rras hi 
Itcrest p ior to the institution of the suit to have made it sufficiently clear by impli< 
'cannot be given under this ^ct, unless a tion, that it was the intention of the plaint 

’demand of payment J as "been made la writ to claim interest prospcctivelv^ op to t 

ling 7 Bom L R 798, 101 I C 57=1<»27 date «f payment and to hare complied wi 
Ia 444 See also 152 I C 786=11 O W the reciuirementa of the Act 23 M 4 
\ 1397 145 I C 157=1933 L 212, 20 See aUo 83 I C 253=1925 N 245 I 

I c '’99=39 P R 1913, 22 L W 490= mand for retrospective Interest may Imp 
IS-’S M 1"'9 1937 A L J 168^1937 AH deirand for pro«peetiTe infere-t See 1 
257, 1936 Nvg 285=1 B E <1937) \ag P L R mi and 23 M 41 Demand f 
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THE JUDICIAL OFFICERS’ PROTECTION ACT (XVIII OF 1850) * 

[4,M A-pril, 1850 

An Act for the protectton of JudHxal Officers 
Fr amWe greater protection of Magisti'ates and 

others acting judicially, It is enacted as folIoTvs — 

1 No Judge Magistrate, Justice of the Peace, Collector or other person 


LEG REF 

® SnosT TITLE ‘The Judicial Officers Pro 
feehoB Act, IS50’ See the ladian Short 
Titles Act (ZIV of 1897) 

NOTES 

principal may imply demand for interest 
23 M 41 Interest is not allowed upon the 
unpaid price of Roods sold, unless demand 
lias hecn made for the arrears A printed 
headline in the trad“3man*a bill that inte 
rest would be cbarRed on all arrears after n 
certain period is not such a demand as is 
contemplated by the Interest Act 8 P R 
1914^20 I C 194 47 M L J (Short 

Notes) 41 See also AWN (1887) 287 
In the absence of any aRTcement to pay 
interest on a particular transaction or of anr 
notice of the rendor’s intention to claim in 
terest if debt is not paid within a certain 
time, a claim for interest cannot be decreed 
under the Act S4 I C 431 In a suit by 
*1 contractor to recover money payablo for 
work and labour done under a buildinR con 
tract which provided that all works done 
by tho contractor should be paid for by tho 
contrnctee according to the rates therein 
specified within a reasonable time after it 
had lecn insuected and finally approved and 
pa«!ed net3 that the provision was not 
one for the payment of a sinn certain within 
the mcnninp of S 1 and that in the absence 
of provision for payment of interest in the 
contract or an) proof of demand the Court 
had no power to allow interest under the Act 
from the time when the money became pay 
able Held alto that Court could not award 
interest unler tho proviso to S 2 of the 
Act 40 M L J lS=ia L W 567, 1920 
M N 71 -=60 I C 353 
Ptcu ur^tASD anALL civn ^o'^cB to 
nrnToa that isimrsT will he claimed — 
■Unler this Act a creditor has the option of 
notifrloR to his debtor the date from which 
iiTfer«?»t trill fre chfmed, and failure ta cire 
imrh notice deprives the crelitor of interest 
181 FLU 1001 02 J C 354=1925 M 
1279 At the lead of every bill of the 
ecller of roo1« tie follovdnR was pnnfrl 
‘ Interest will I e cl arced at 12 per eent 
per annum on I ills not pall on pre‘cnto 
tion ” heff, flat tie hjJl was « iwflJeJent 
notlre unler tie Art 7 A \S ^ 287 Hut 

contra 21 I C l''45=47 M L J (Short 
Notes) 41 1 152 1 C 786=11 O N J3*»- 
A letter demanllnc Interest from whleh It 
Wat made rlear Iw implication that it was 
tl-e ere-litor'a Intention to elalm interest up 
ta the date of payraeat, was snffielent notlco 


under the Act 181 P L R 2901 See aha 
23 M 41 IVhen a contractor is, for no fault 
of his own, kept out of his money, the prin 
cipal sum, for a long time after it is due, it 
would be reasonable that the law should 
admit of interest being recoverable by wav 
of damage* 23 M 42 But tee also 43 M 
L J 98=12 L W 568 60 I C 353 The 
exisleuce of previous litigation upon the 
same subject matter is sufficient notice m 
order to entitle the plaintiff to charge inte 
rest 2 Hay 123 

EiECUTlso Cov^T cannot award interest 
only the Court which adjudicates as to tlie 
actual debt or claim can award interest 53 
C 354=98 I C 238=1026 C 1119 

PBOMDED that JI.TEREST RHALL PE TAT 
ABLE IK ALL CASES IV WHICn IT IS >.0\V PAT 
ASLM AT LAW.— See (1942) 1 M L J 250, 
65 I A 66=1 L R (1038) 2 Cal 72= 
1938 r C 67=(1038) 1 M L T 640 (P 
C ) 50 L W 460=2039 Mad 877=(1939) 
2 J! L J 570 Neifler tU Interest Act 
tie Contract Act affects the rule of Ilinlu 
Law that in the case of a debt wrongfully 
wiOheld after demand of payment has been 
male interest becomes payable by way of 
damage# 9 Bom L B 439=31 B 354 
But tee J8 M L J 245=31 M 250 7 M 
L T 108 The interest Act expressly pro 
Tides that interest shall be payable in all 
cases in which it is payable bv Ian And 
money obtainel by fraud can bo repo\erc<l 
with interest under the law 25 H L T 
531=21 I C 394 IVlierc an improvement 
lease provided that the lands were to 1® 
gra lually brought under culfiiafiou anl 
until they were so brought nothing would he 
pnTublo to the Government or to the Jcnmi 
nnl it further provided tint the tenant 
alioull pav from tho vpar in which Govern 
meat revenue was paid rent at a certain rale 
leW that interest could not lo awarded 
unfer (fio rnferesf Act in rc»prfet 
arrears of rent elaimevl by the lessor 
tiUo lint interest could not be awarded 
under the proviso to the Act on genera 
equital le grounds 31 L W 655=1930 M 
W N 438 Per lfodfai<in ^n'^ J— Tb^ 
Intercut Act is exhaustive nnl only su ' 
eqmMlf grotinls as lave leen general' 
recognise 1 in Courts of Fqulty can be rehe 
OB In Inlin in Awarding interest o” 
alio grounds Tho ease In 42 M 619 
not correctly decile 1 31 L f 65=1930 

M 3V N 438 , 

See l:BeopE or Act— T he Act docs nov 

protably eoBtemplAte the protection or » 
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S 1) The Judicial Officers* Pbotection Act (XVIII or 1850) 

^ acting judicially shall be liable to be sued m anv 

.cSc py' t 

for official acts done in good J"® a>schar{je of his judicial duty, whether 

faith, and of officers «se or not \Mtnin the limits of his jurisdiction Provided 

cntlng Trarrnnta and orders that he at the time, in good faith, belic\ ed himself to 

ln\e jurisdiction to do or order the act complained of , 
and no oibcer of an> Court or othtr person, bound to execute the lawful 
warrants or orders of an\ such Jiidge, Magistrate, Justice of the Peace Collec- 
tor or other person acting jndicialh shall he liable to be sued m any Civil Court, 
for the execution of anj warrant or order, which he would be hound to execute* 
if within the jurisdiction of the person issuing the same 


NOTFS 

Judge from a suit for damages for breach 
of contract bnt the langnago of the Act is 
sufficielntly wide to grant protection even 
against a suit of tint nature 1931 A L J 
41=1931 All 189 {F B ) The Act baa no 
bearing whatsoever on the case of a contract 
into winch n Judge may enter according to 
the general law of the land Enforceability 
of security bond executed in the name of the 
judge considered 1931 Oudh 99 If the 
act complained of against a judicial officer 
IS in its nature judicial and within bis 
junsiliction, ho is not liable to be sued even 
though the act was done maliciously If 
on tho other hand, he acts without juris 
diction, his Uahihtj would dcp«nd not on 
whether tl e net wa« malicious and without 
reasonable and probable cau^e but on 
whether it was within the protection of the 
Act (12 All 116, Ref ) 1933 All 749 
(As to procedure for instituting criminal 
prosecution against judges *ind public 
servants, see Onminal Procedure Code Act 
V of 1899, S 197) By S 1 of the Act 
a judicial officer is protected if he made the 
order in the discharge ot his judicial duties 
whether or not within the limits of his juris 
diction proided that he at the time, in 
good faith believed himself to have juns 
diction to p3«a the order ‘ Jurisdictioji' in 

tho section IS to be taken in the sense of 
authority or power to act in the matter an I 
not in the sense of authority or power to 
act in a particular manner Any person 
executing such an order within the 'junsdie 
tion’ of a judicial officer is equally protect 
ed An order of a Magistrate for the search 
of a shop and seuure of certain tins of 
oil, therein, though not in the irescribed 
form, and the carrying out of such an order 
bv a police officer were held to be alike 
protected, even though the prosecution with 
reference to which the order was made, nlfi 
niatcly failed IBB (1938) 1 Cal 581 
1=42 C Pr N 50=1938 Cal 177 The. 
term “junsdiction” means authontr or 
power to act ta a matter, and not suthoritr 
or power to do an act in a particular man n 
ner. In the matter of warrants, the proteec 
tion afforded by the section is not agalnslP 
•uit for fXPcntJBg lawful warrants oii . 


orders, hut against suits for executing 
wairants or orders, not lawful, provided 
that such warrants or orders have been 
issued by a judicial officer in a matter with 
III Ins jurisdiction, and not merely in a 
matter in which such judicial officer has 
aullioritj or power to issue the particular 
warrant The term “jurisdiction” should 
not be construed as meaning authority or 
power to issue the warrant in a particular 
matter and in the particular manner in 
which It 18 issued 12 A 115 (10 M L J 
232 Biss ) see alto 30 Bom 241=7 Boro 
LB 95, L B R (1872 1892) 83, 8 0 L J 
75. 2 M IT C R 396 36 CaJ 433=13 C 
W N 458, 40 C W N 500 An order of 
a Magistrate for the search of a shop and 
seizure of certain tins of oil, therein, though 
not in (he prescribed form, and the carry 
tng out of such on order by a police officer 
were held to be able protected, even though 
the prosecution with reference to whielf the 
order was made ultimately failed 36 Qi! 
433 Act does not apply to nets of Cover 
nor in Council 7 Mad 466 Secretary of 
State not liable for acts of judicial officer 
59 P IV B 1908 Act protects a judicial 
officer from suits not only for acts done or 
ordered to be done by him in the discharge 
of judicial duties not only within the limits 
of I IS jurisdiction bnt also without the limits 
of his jurisdiction provided that he at the 
lime of doing the act or ordering it to be 
done, believed htm*elf in good faith, to 
have jurisdiction to do or order the act 
complained of 9 C W V 591=1 C L J 
»T8 1933 All 749, 42 OWN 50=1 L 
p (1938) 1 Cal 581=1938 Cal 177 The 
protection afforded to judicial officers rests 
on public policy And though thereby a 
maiictons Judge or Magistrate may be given 
n protection designed not for him but for 
the public interest, it does not follow that 
be can exercise his malice with impoaity 
Ills conduct can be investigated elsewhere 
■nd due puni'hment awarded 7 Bom L R. 

951 See alto 30 Bom 241 IVhere the 
Jslgo acting ia his judicial eapaeifv takes 
in goml faith all the proceedings which the 
law permits him to take, be U protected See 
SIC 535 (All ) , 45 Bom 10S9=€2 I C 
.93=23 Bom 1, B. 447 Extent of pro 
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NOTES 

tection to 3 ndicial officers is the same as m 
English Hw 2 M I A 293 Munieipal 
councillor acting as Magistrate iintleT Bengal 
Act ITT of 1864 is ludicial officer 13 W B 
340 When a Magistrate directs a general 
•earch of hou«e in ineir of an enonirr under 
the Cr P Code in discharge of hia indicW 
functions he mav well appeal for protection 
nndcp fins Apt 39 Ctl 953=39 7 A 163=- 
23 M L J 32 fP C ) overruling 36 C 433 
=0 C B J 298=13 C W N 458 Plain 
tiffs sued a Magistrate on the allegation that 
(fip tatter took him into custody and brought 
a false charg" against him The trial Oonrt 
d stni««pd eiit as barred by this Act HcM 
that the allegation in the nlaint disclosed 
a cause of action to which the Act did 
not apply The defence nnder the Act is as 
much a defence on the merits as any other 
lefenee such as limitation etc and the 
Tnlge roust before dismissing the suit take 
*uph esidencp in a ca«e as is necessary to 
1 nnf* the case within the Act 39 A 516= 
39 T r 553=15 A L J 541 
llTusTRATrye Casts — W hero a Magistrate 
acts svithaut inrisdiction in the bo«o fide 
lelicf that he has tunsliction he i« protect 
ed hr the Act nfld no suit will lie 10 M L 
T 232 ^sa (tJto 12 A 115 Act does not 
protect n Magistrate who has not acted with 
duo care and nttention The mere absence 
of main fid** IS no defence A Jfagistrate 
cannot be sail to hare “in good faith’* 
1 el eyed himself to have lurisdiction to do 
or order the act complained of nnless be m 
nrrmng at that belief acted reasonably 
circiirospecfly and carefully 13 W B 13 
If W B f3 Fee aUo 3 B It C It (AC 
T > 36 ■\Vherv after l>eooroing fuvrtu* 
offlrto a Tiulicml Officer adds n faisp state 
ment to his order which is designed to help 
one of tho parties it svill be a sufficient 
answer to a contention ba«cd upon the T«di 
cinl Officers Protection Act R 1 to sav that 
it is impossible to believe that the flMenlant 
thought t1 at he had jurisdiction to do the 
act foroplatncd of 1942 A 7 j W f3 
P it for flnmagev against ainglstratc for 
fa1*c imprisonment Magistrate had not 
actcl In cool faith helievmg 1 imself to ha\e 
Hiri'liction hut carelessly precipitately and 
wlttnnt caution This Vet dil not protect 
1 im from Inl ilitr a 11 IT C R App I (13 
W R 13 12 A 115 f Bom L R 131 Rel ) 
Fr* tiUa PC 341 (PC) Where in conncc 
tion with an application for transfer of a 
case p.'ndme l>cfoee a TTnion Bench a 3rng(* 
trafe calls for a report from lie Presilei t 
of t! e T nlon Bench tic report male by the 
T rest tent in nccorlancc with the ^lagislmtea 
dir-vfloos {s made Jn Inc d scharge rf dity 
Tl rresllcnt Is conrCqncntlT entltlel t« 
pretcrtlon tinier the Act Tie fact that 
alJctrsliont which onght not to lo made nee 
le.ertel Jb It doos not take away the prolec 


tton 40 0 W N 500 A Judge knowingly 
pronoancing illegal orders is responsible to 
tho State only, and cannot be sued so long ns 
he keeps within his jurisdiction though he 
way, in certain cases and by a particular 
procedure, be held cnminally responsible 
A contrary system would produce great in 
convenience by allowing "every losing party 
of whom there must he one in eve y suit 
to bring an action against the Judge, and 
the Judge in his turn if unsuccessful, suing 
the other Judge who had pronounced against 
him ” L B R (1872 1893) 83 The Act is 
for the protection o# judicial officers acting 
jolicially, and officers acting under their 
orders, and never for the protection of the 
Police or a Magistrate in the pyercise of 
notice duties 9 C 34I:?:9 I A 152 (PC) 
There is no law which authorises the Police 
or a Magistrate in the c«rci«e of Police 
duties or an officer in command of a canton 
ment in consequence of a bona fide belief 
that a person is dangerons by reason of 
actual lunacy to put him into confinement 
m order that ho may b“ visited end exiimned 
by medicial officers and to keep him in eon 
finoment until such officers can feci them 
selves justified in reporting whether the 
person is a dangerous lunatic or not rt 
foriton this cannot le done jn the case of a 
bono fide belief of danger from impending 
lunacy, so that such officer woull not be 
protected from liability in respect of anel 
acts 9C 841=9 1 A 152 (PC) The act 
of issuing n warrant for the arrest of the 
compliinant to hear an order which directed 
him to pay compensation to the accused is 
not an act nithin the "jurisdiction" of the 
Magistrate within the meaning of that 
worl 06 used in tl is Act 19 M L J 232 
\ Deputy Mngistrotc, who without reason 
able cause, delays proceeding with the trial 
of persons whom Ic keeps in jail is liable, 
notwithstanding the above Act to an action 
in damages if the prisoners arc eventually 
acouitlel 11 3VR (CV ) 19 Lora! nnisancc 
— Jurisdiction of Maps-trnte — A Magistrate 
•s not ivarranted iii romicting and imprison 
ing a person for d sohcying an order, the 
legality of which wk then properly nnder 
tho consideration of an appellate Conrt 
2 B II C R (Cr ) 384 A Magistrate act 
mg hoan jMe is jiot liable for anything done 
ly him in fho exercise of hia doty 
wrong the act mar ho This Act y"' ** 
freeing the agent, the pereon wl o netuni' 
commits the tort rompisinel of and who 
nouH t>»» (ho person primarily rc'po”*^'^ 
from all rcsponsiMlitj could not boy 
Inlcnlel (o lenvc tie principal liable 


C V. \ 4'>'’=1 C li T 355 

EintasiNfl jrmnsp 

JUST HP is AH CNTiany iiirAnriAr rORi 
tioN — ^Thcy ought not to lave any 
pecuniary or otherwise In the subject rns 
of tin IJfJgntioD, and ttiev must not no i 
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THE KAZIS ACT (XII OF 1880) 

rUFFATORY ^OTE— Ths aro «traet» from tlm of Objacta 

anti Rcnaona aimescd to tic Bill and Procceilmps in Council in connection with the m«8ine 
of the Kaiis Act — i « 


"Under the Muhftiranndnn Law tho Kau \na chiefly a judicnl ofTiccr Ills p-m 
cipil powers and duties are atated at some length in the ITedava (Booh W) ITe was 
appointed It the State and may be said to have correspondcl to our Jiilge or Magistrate 
Tn addition howeier to hia functions under the Muhammimtlm Law, the Kari in this 
county 1 e/ore the adient of British role nppenra to have perfomiM certain other duties 
tartly of a 'ocular and partly of a religious nature The principal duties seem to havo 
1 een preparing attesting and registering deinls of transfer of property 'celebrating marriages 
nnd pe forming otber rites and eeremonea It is not apparent that any of these duties were 
incumbent on the Ka*i as such It is probable that the customary performance of them 
ly him aro'e rather from his being a public functionary and one known by has oflleial 
po«ition to be aennamted with the law than from hi» haring as Kan a greater claim to 
perform them than any one el«e Sneh was the position of the Kasi in this country tinder 
the Muhammadan Goyernment On the int oduction of the British rule Judges and Mngis 
trafps took the place of Kazis nnd the Kazi in his fudieial capacity disappeared but the 
British Goyernment thouch no longer recognizing the ludieial function* of the Kazi did 
not abolish the office Bv tertam Begntalion ti' Bentral Regnlation (XXXIX of 17‘)3) 
for Bengal Bihar nnd Ori*«a Benenl Regulation <XITX of 17951 for Benares Bengal 
Regulation (XLVI of 1803) for the Ceded Provinces Madras Regulation (III of 1808) for 
Madras, Bombay Regulation (XXVI of 1827) for Bombay passed from tim« to time the 
appointment of Kazi ul Ktizaat and Kazis by the ^fate was provided for and the perfor-* 
nance of their non ludicial duties was recognized by law In the case of Bengal, indeed 
certain additional duties were imposel on them The duties of the Kazi under these Regn 
latioRS comprised some or all of the following, i»r — 

(1) preparing aod attesting deeds of transfer and other Ian pipers 

(2) celebrating marriages nnd presiding at divorce*, 

( 3 ) performing various ntes and ceremonies 

(4) superintending the sale of distrained properts^and paying ehantable and other 
prasiona nnd allowances 

In the course of subseouent legislation the flrat and last of the above duties deyolved 
on officers specially appointed for tlra purpose and there remained nothing to bo performed 
by the Kan but the second and third winch were purely eeremoDinl Under these elreum 
stances it appeared so longer neceesarr that the Government should appoint these officers 
Accordingly m 1864 by Act XT of that year, all the regulations relating to the appointment 
of Kazis by Government and the duties to be discharged br them were repealed but in order 
that it might be clear that no interference with the ceremonial functions of these officers was 
intended a section was added to that Act as follows — “Nothing contained itt this Act shall 
be construed so as to prevent a Kazi ul Kuzaat or other Kazi from performing when re 
qiiired to do so any duties or ceremonies prescribeil by fie Muhammadan Law'. {Se^ 
ecetion 2 of ^ct XT of 1864 ) 

Cerfain Aw iforfiw Asrvrng- (Vhw mrevrytaf fSw ‘TJ ike 

still a functionary of considerable importance in tic ilnl nmmadan communify What was 
onginallv in some «pnse an accidental adjunct of bis judicial office has becomn bis principal 
and only duty, and in some parts of the country at least the presence of a Kazi at certain 
ntes and ceremonies appears now to be con*iderea by the Muhammadans essential from 
their point of Tiew 

Act XI of 1864 has however rawed a difficulty of a sort which was not anticipated 
at the tune it was pa*sed A» mentioned above, the Kazi was under Mahammadan Law 
appointed bv the State and it had been held by tbe Courts, both of Bombay nnd Madras 


NOTES 

Slid a position that anv bias in favour of 
one side or the other can be imputed to him 
Vetual Has need not be proved if the rela 
tion'hip is such that bias mar seem likeh 
It is impo**il le to snv that a debtor is not 
from the nature of the case subject to bias 
m fivour of a creditor who can call in liis 
money It is not enough for the Court to kit 
it is satisfied that in a particular ca.e no bias 
existed or was shown It i» necessary that 
the position be such that the general imbhe 
mar feel confident that justice has beeu done 
C.C M-39S 


hr an impartial tnbtmal and it is of the 
lighsst inpo fanee that this principle shouH 
not le encroarhed upon The A**i4tant 
Tbsii g Ms«ter of the Bigh (Jjort taiel 
tl rre I ills of ertsf* of the respondent bank 
atriinst tl e applicant At the time he was a 
debtor of the respondent bank bnt he did 
not disclose tie fact at the time IfcM that 
tbe officer was not competent to entertain the 
taxation and the taxation was therefore ba 1 
nb taifio 40 Bom L R P04=rl938 Rom 
431=1 L R (103«) Bom 82'> 
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that the appointment cannot bo mafle except by the State But as, by Act XI of 1864, the 
State divested itself of the power of appointment the preamble of that Act declaring it was 
inexpedient that such appointment should be made by Government, it would seem that no 
valid nomination to the office can now be made 

The inconvenience resulting to Muhammadan^ from tlus state of things had been 
brought to the notice of the Government on several occasions by members of that com 
munity and more particularly by the Muhammadan* of the Madras Presidency It was 
considered by the Government that the grant of the relief that was sought, tlia** Govern 
ment «hould once more undertake the appointment of Kaai was but a reasonable concession 
to the wants of tl e Muhammadan population 

"With this object the Kasi Bill had been prepared It extends m the first instance to 
Madras only, where fl e want of duly appointed Kazis appears chiefly to have been felt but 
it contains a clause empowering any other Local Government to extend to the territories 
administered by it, should the Muhammadans m those territories hereafter request its ei 
ten« on It confers no legal rights or duties on Kazis It simply in order to satisfy tho 
wants of the Muhammadan community provides for the appointment of Kazis whatever 
these may be as theg now are To prevent any possibte misapprehension on this point a 
saving clause has been, added to tie effect that nothing in the Bill confers any judicial or 
other poweis on a Ivazi, or makes his presence necessary at any marriage or other ceremony 
at which Ills presence is not now necessary (See Statement of Objects and Bensons ) 

This Act is of a permissive character and it confers no official, administrative or 
judicial powers upon tie Kazis (See Fort St Feorpe Gazette, Supplement, 27th July, 1880 
P 2) 


THE KAZIS ACT (XII OF 1880) * 

[A B— Rep m pt Act X of 1914 Am , Act XIV of 1932 ] 

July, 1880 

An Act for the appointment of persons to the Office of Kaz% 

'WiiEncA's bj the preamble to Act No XI of 1864* (An Act to repeal the 
bit/ iclaUnq to the offices of Hindu and iluhammadan Law officers and to the 
offices of Kazx ul Kmaat and of Kan and to abolish the former officer) it Whh 
( nmon,? otbci tilings) declared that it was metpcdient that the appointment of 
the Kan nl TCnzsat or of Citj Town or Pargana Kazis should be made by the 
Goaernmont and bj the same Act the enactments relating to the appointment 
b\ the Goaeinment of the said officers were repealed , and aahereas by the usage 
of the Jlulinmmadan community in some parts of British India the presence of 
Knris appointed bv the Go^ernment is required at the celebration of marriages 
and the performance of certain other rights and ceremonies and it is therefore 
expedient that the Government should again he empowered to appoint persons 
to the office of Kazi , It is hereby onact^ as follows — 

Phort title ^ called The Kazis Act, 

, 1880 

• • • • •] 

It ettPiids in the first jnstonce onK to the temfonos administered by 
Locni extent Governor of Port Saint George m Council But 

* nnv other Provinctal Government may from time to 

time by notification in tho Officjal Gazette, extend it to the whole or any part 
of the terrjfnnes iiiirler its ndmmistration 

2 ■\VIipncver it appears to the Provineial Government that any consi 


1 rr, Ri r 

1 For Rlftteinenl of Oljects nnl Keanoiw 
w f fijrttc of fsd <1 IftSO Pan X p £1 for 
Ho report of fie PeWt romiulttM* fee 
1 art V p £03, for illwnulon* In Council 
<Mf Pniplemenf pp 34S. 3S6anl J£03 
airepealcl ly the RepcallnR Act (Mil of 
isr*) 

• Tli*» word* “and It fhall come Into forco 


lit once ’ were rri>eft1e'! ly Act X of Ifit"* 

Secs 2 and 4 — Tlw^^Act doe* not con^ 
on tin Knzl tlw exclusive rlgl t rer*e 
ll»e functions width 1 i* office roqnlrcB hU" 
lodifclarRc S3 I C 858=37 M £58 (1 
irCB Ann 18, 13 D 420, 17 M L J 
4£1, But ) 
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„ . . XT I <Jcrabli, nnmber of the Jlnlnramadaiis resident in any 

«"■* •>"'■ ■>■■ more Knr.s should be 
appointed for such local ana, the ProMncial Go\ 
crnmint nm\, if it thinks fit after consiiltiiiR tho principal Muhammadan 
residents of such local irea silect one or more fit persons and appoint him or 
them to be ICazis for such local area 

If nn\ question arises whether ati> person has been lightly appointed 
Kaxi under tins section the decision thereof b> the Provincial Government 
shall he conclusive 

The Piovmcial Goreinmcnt may, if it thinks fit, suspend or remove 
any Kazi appointed under this section who is guilty of any misconduct in the 
execution of his office or who is for a coiiliiuious period of sir months 
absent from the local area for vvbioh he is appointed or leaves such local area 
for the jnirpose of residing elsewhere or is declared an insolvent or desires to 
bo dtscliarged from the office or who refuses oi becomes iii the opinion of the 
Provincial Govcrninciit unfit oi ptrsonnllv incapable to discharge the duties 
of the office 

d Auv Kazi appointed under this Act may appoint one or more persons 
Nwb Easia ^ iiaibs to act in his place m nil or any of 

the matleis appertaining to liis office throughout the 
whole or in any portion of the local area for which he is appointed and raav 
suspend or remove any naib so appoint! d 

"When any Kazi is suspend^ or removed under section 2 his naib or 
naibs (if anv) shall be deemed to bo suspended or removed os the case may be 
NotJiing la Act to 4 Xothing herein contained and no appoint 

iowm .aent made hereunder ehall be deemed- 

(a) to confer any judicial or administrative powers on any ICazi or Naib 
Knzi appointed hereunder or 

to teoder the preteneo ot (*■) *« wndef the presence of n Kaei or Neib 

Kan oetjcssary or Kazi necessary at the celebration of any marriage or 

the performance of any rite or ceremony or 
to prerent aay one acting (c) to prevent any person discharging any of 

Kan the functions of a ICazi 


THE KHADDAR (NAME PROTECTION) ACT (VIII OF 1934) 

(13tA March 1934 

An Act to regulate the use of the words * Khaddar” and **Khndi” « Hen apjdxed 
as a trade dcscrxptian of Koven materials 

Whereas it is expedient to regulate the use of the words "Khaddar” and 
“Khadi” when applied ns a tndo description of woven materials, It is hereby 
enacted as follows — 

Short title extent and 1 (1) This Act may be called The Khaddab 

commencement (Najie PrOTECTio’^) Act, 1934, 

(2) It extends to the whole of British India including Bntish Baluchis 

tan and the Sonthal Parganas « , „ 

(3) This section shall come into force at once and section 2 snail come 
into force in anv province on such date as the ^fCentnl Government] raiv, hv 
notification in the Offienl Gazette appoint in tbis behalf 

2 The words “Khaddar’ and “Khadi” whether in Engltsh or m anv 
Indian vemicnlar language, when applied to anv 

Words “KhaJdR ’ anl material shall be deemed to be a trade descrip 

‘T^hadi to bo trade des lion within the meaning of the Indian Aferchandis* 
erjption AInrJ s Act IBS'* indicating that such material is 

cloth wove n on hand looms in India from cotton vam hand spun in India 

LEO REP < O . 

1 Substituted for "I^al Government” b» 
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THE LAND ACQUISITION ACT (I OF 1894). 


IRcp m part bv Acts I of 193S and X of 1914 Amended b> Acts IV of 1914, XVII 
of 1919, \XX\1II of 1920, MX of 1921, XXXVIII of 1923 and XVI of 1933 1 


PREFATORY NOTE — ^Thc following is the Statement of Objects and Reasons annexed 
to the Bin — ‘Tor several years past the amendment of the old Land Acquisition Act, 1870 
has been under consideration hr the Gocernment of India in communication with Local 
Ooremtnents ind before the passing of that Ael the valuations of the lands which it was 
found necessarv to take up for the execntjon of public works wis entirely in the hands of 
arbitrator* from whose deci'ion there was no appeal This system led to a lamentable 
wa<te of the public monev both beean«e the arbitrators were incompetent nnd sometimes 
it IS to be feared, corrupt, and al*o because the law as it then stood, laid down no instrue 
tion* for their pnidance in the performance of their duties This latter defect, among 
others was "emedied by the Act of 1870 which it i« now proposed to amend and which 
contains detailed instructions as to the matter* which are to b© considered and which are 
to be neglected in awards of compensation for lands aconired under its provisions The 
^ct of 1870 provided for the abolition of the evst e m nnder which nncootrolled discretion 
was entrosttsl to arbitratocs and in beu thereof reqnired the Collector, when unable to 
come to terms' with the per«oa3 interested in land which it sras desired to take np, to 
the difference for the decision of a Civil Court nsnally that of the District Judge In the 
disposal of such references the Court is aided bv as$e»«ors and its finding i* final if the 
Tndge and one or more of the assessors agree If, however the Judge and the a"«essor5 
di*ag*ee an appeal !«• allowed, which nsnallv lies to the High Court 

"Tlie Act of 1870 has not in practice been found entuelv effective for the protectioiu 
Pithe* of the persona interestesl in lands taken np or of the public purse The reonirrment 
that the Colleetor shall refer for the decision of the Court everr pettT fliffe enee of opinion 
as to value and ererv cs*e in w1 leh anv one of perhaps a lirge number of person? fails 
attcnl before him has involved in litigation with all its trouble and delay and erpmse, * 
great number of persons whose interest in the land svas extremely insignificant It h^» 
fact frequentU bw the ea*e that the owners of small pieces of land have had to pay Conrt 
costs to nn amount far exceeding the valno of the land itself On the ether hand the Ptosi 
fions of the \et as to the incidence of costs, the whole of which fall on the Collector if the 
final award is ever so little m excess of the amount of his tender, are such as to encourage 
exirsragant and spccolatire claim* The chances of altogether ewapmg the payment or 
cost* is eo groat that claimants are in the position of risking very littlo in order to gain very 
much and have therefore every motive to refuse even liberal offers made by the Collector 
nnd to trr their lack br compelling n reference to the Court Much the snme may be snJd as 
to the provisions of the existing law regarding the payment of interest No matter how 
fair the fmginal offer of the Colleytor and how groundless the refusnl to accept the com 
pensation le has tcnlered interest is parable on the amount of the award finally arrived at 
from the dste of tl e Ctillecter tsking possession of the land This mny bo for a period of 
♦ no or tlree Ti“irs anl interest eontinuey to run until the dnte of payment All this cos 
Ten hnvs nnl nnnerec«a7-y exj eases on the puWie pur«p 

“It j* jwepoeefi the e/ore to nniend the Uw by making fho Collector's award final, 
iinle-s altcretl by the decree in a regular suit Persons interested in land taken up for pnhlio 
works will thus haie the opportunity if they desire il, of preferring to an authority quh*® 
independent of the Cnlleetor their claims to moi© sulstantial eompensstion than the Cell«’^’’ 
la* awarleil anl will ,n all ease* have a further right of appeal to the regular aPp**!!**" 
Courts They will no longer howerer be encouraged to litigated by the feeling that they esn 
liar llv le«e hnt mar make a great gain bv doing so 

“Tlis rlange in the pToee<1ore for detern imng tho ruluation of laul tsken up for 
1 111 lie work* will also ren ler it po*sille to dispense with tie rerMCCs of the a»*e*«or» '•rho are 
jinw suppose.! to as.<i.t tie Court Censllerlng the difTeiilty almost throughout the eonnfry, 
of ottninlng the rerrmes of such ass-sors as are realiv qns) fied to fo m o oonnd opinio" 
on 1! e M 1 jeel of 11 e rn! lalion of lar 1 It la bell reil tl st the proposal to dispense with them 
and to leave tie matter to tie aole atUtrameot first of the Colleetor, anl then of the JnJgv 
will In no vrav d mtnUh tl e efileiener of tl*e CVurU in Inquiries in wWrh the vatne of 
Is In Issue tt will ecrlilolv tenl to ahorten litigation nnl to diminish It* expense “ 
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ts 1 


THE LAND ACQUISITION ACT (I OF 1894).^ 

[2nd Fehntary, 1894 

An Act to amend the law for the acquisition of land foi pulhc put poses and for\ 
Companies 

Whereas it is expedient to amend the law for the acquisition of land 
needed for public purposes and for companies and for determining the amount 
of compensation to be made on account of such acquisition, It is hereby 
enacted as folloA\s — 

PART I 


Preliminary 

Short title, extent and 1 (1) This Act may be called The Land 

commencement ACQUISITION ACT, 1894, 

(2) It extends to the whole of British India, and 

(3) It shall come into force on the first day of March, 1894 

2 [Repeal ] Rep partly hy the Repealing and Amending Act (X of 
1914), S 3 and Sch JJ and partly "by the Repeahng Act (I of 1938), 8 2> 
and Sch 


3 In this Act, unless there is something repug 
nant in the subject or context, — 


LEG REF 

1 Por Statement of Objects and Reasons 
see Gdgette of 7«dia, 1892, Part V, p 32, for 
Report of the Select Comnuttee see thnd 
1804, Part V p 23 and for Proceedings in 
Council, see ib cl, 1892 Part VI, p 25, and 
Ibid , 1894 pp 19, 24 to 42 

NOTES 

Sec 1 Scope of the Act — ^The Act 
aims at protecting iiuhlic interests 29 B 
460=7 Bom L R 497 Strict eoinplianee 
Viith its pTOTisions necessary 07 I C 471 
=1926 M 1099=51 M L J 338 See also 
11 C L J 012 Proceedings under this Act 
started nith a vien to gratify prirate spito 
or malice and not bona fide for a public 
purpose are not ^alid (Ibid ) Burden of 
pionng tl at an award made by a land ac 
<|UCstiou otTicer is wrong lies on the claim 
ant IOC I C 909 As to bvr/len of proof 
la ease of rival claims to compensation, tee 
107 I C 347=47 C L J 337 (P C ) The 
Act refers only to one notice one proceed 
mg and one award giien taken and made 
regarding ona hdding and one ownership 
C4 1 C C77=33 C L J 509 It contem 
1 lates uccjumtion of sueh interests as do not 
iielong to Government 9 I C 341=9 M 
L T 272 No provision for refund 63 
I C 1 See also 21 I C 111=17 C "W N 
1087 35 B 25o=18 Bom L R 259 Pro 
cee<lings unler tJ e Act are only adminis^ra 
t ve nnl not juJlcKl so far os tlve matter 
docs not go to t»e Iml Acquisition Judge 
3 r 1 (> 021=4 L V 535 Srt also 51 I 
< 501 Tie Act proviles a speedy method 

of determining eompensntion payable and 
tie persons to whom payal le 7 A 817 It 
allows an npi>ea1 to Higli Court nm! also to 
1 ilvy (ounell since ActAIX of 1021 Bnvy 


Council cannot interfere with the figures that 
have been settled by High Court (m the 
value to be allowed for certain compulsorily 
acquired land) unless it can be shown there 
has been some real mistake in law or 
palpable omission which would invalidate the 
laluation (52 I A 133 52 I A 367, Ref 
to ) 34 C W N 1106=1980 P C 283=69 
M L J 392 (P C ) Persons who haw not 
come before Collector or Acquisition Judge 
can controvert the award of the Collector in 
a suit, and prove that thev wcie the jairtui 
ownes of the property aiil were entitled to 
recover the amount of compensation awarded 
for It 17 Cal 388 (P C ) Appr ] 160 I 
C 1010=1936 Pesh 29 
CONSTBUCTION OF AcT — Act should be 
expounded liberally in favour of tl e public 
and strictly against Government or 
takiig He hnd 44 P R 1904, 9 I C 22B 

=9 P W R 1911, 12 B H C B 250 29 

B 480 In case of any error of procedu'C 
by any ofTicer in applying the provisions o 
tie Act every presumption shoull be me 
m favour of the party likely to have b« 
prejudicel by the error 53 M 921—1“ 

AI 830=60 M L J 410 If there is any 
reil doult in the interpretation in niatters 
of procedure under the Act, tl e benefit o 

doult ought to bo given to the party n* 

against Government 1931 M 50=59 n 
L J 911 Compensation for Hnd 
be awarded on two basis (ns) both on * 
lasis of a cocoanut tope and ns a buildiug 
Bite 95 I C 577=21 h W 731 T^e 
wet/of !>/ \otuatlon of JaruJ may be clnsalfl 
cl unler there heads (1) the opinion or 
Talnatora or experts, (2) the imec pC* 
within a reasonable time In bond fide tr^ 
•Actions of purchase of the lands acquire 
or of the lands adjacent to the land acquifW 
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S. 3) ^’iiE Land Acquisition Act (I op 1894). 

(o) the expression *'land’^ includes benefits to arise out of land, and 
thhigs attached to the earth or permanently fastened to anything attached to 
the earth: ■ .IS'II 

(6) the expression “person interested” includes all persons claiming an 
interest m comjwnsation to be made on account of the acquisition of land under 
this Act; and a person shall be decine<l to be interested in land if he is interest- 
ed in an easement affecting the land: 

(c) the expression “Collector” means the Collector of a district, and 
includes a Deputy Commissioner and anj' officer specially appointed by the 
Provincial Go\ernment to perform the functions of a Collector under this Act: 

(d) the expression “Court” means a principal Civil Court of original 
jurisdiction, unless tlie Provincial Government has appointed (as it is hereby 
empowered to do) a special judicial officer within any specified local limits to 
perform tlie functions of the Court under this Act* 

(c) the expression “Companj” means a Company registered under the 
Indian Companies Act, 1882, or under the (English) Companies Acts, 1862 to 
1890, or incorporated by an Act of Parliament or ‘[by an Indian law], or by 
Royal Charter or Letters Patent; *[and includes a society registered under 
the Societies Registration Act, 1860, and a registered society within the meaning 
of the Co-operatuc Societies Act, 1912]: 


• LEG, REF 

1 Substituted by A.O., 1937, for “of the 
Governor General in CoiOicil” 
a Inserted by S 8, Act Xtll of 1919. 

NOTES. 

and possessing almUar advantages, and (3) 
a number of jears’ purchase of the actual 
or immediately prospectne profits from the 
lands acquired It is generally necessary to 
take two or all of these methods of valuation 
in order to arrue at a fairly correct valua 
tion 101 I C. 209=1927 6 168. As to 
valuation of property on rental basis, eeo 
ibid As to valuation of residential property 
tee 101 I C. 269 The special proiisionv 
of the Act, which govern appeals under the 
Act, should not be estended by analogy to 
vary the proMSions of ll>e Court fees Act, 
n fiscal enactment which must be eonslnied 
strictly, 15 Pat L T 548=1934 P 571 
(S B.). _ 

Burden of Proof. — Wlien Government are 
acquiring immovable property for a public 
purpose under the Act, it u for the person 
claiming compensation to establish his fitlo 
to it affirmatively 57 I A 339=58 C 858 
=60 M L.J. 142 (P C.) See alto 66 1. 
A. 258=1939 P.C. 235=(1939) 2 M.L J 
722 (P.C ); 106 I C 909 

Sec 3 (O —"Land." meaning o!— Bun- 
cnlow in cantonment limits 45 B 277=23 
Bom.L.K. 148 See also 34 B. 618 Land 
inclndes trees. See 30 M. 151 Definition of 
“land” is wider than under T. P Act. Ex 
niession includes buildings, trees and stand- 
fnTcrops. I.L.R. (1940) Kar. 396=1940 
Sind 58 and also bungalows I.L B. (1938) 
All 994=1938 A L J. 1171-1933 AIL 106. 
“pirmanently fastened”, meaning of. S4 C. 
982=54 l.A. 187=53 (P-C-)* 


Machinery fastened to earth it permanent 
and not temporary fattening 54 C. 582 (P. 
C ). Fishery rights are not land 35 C. 
52j=l2CWN 569 See also 35 l.C. 97. 

Sec 3 (b): “Person iNTtRESTEP”.— The 
expression includes n person tlaisning an 
interest in eompensntion to be made on 
account of the acquisition of the land 37 B. 
76=14 Bom L R 507 The expression does 
not include the collector. 1933 R 176=11 
R. 344 The definition of a “person inte- 
rested” IS aide enough to cover the Interest 
of a reversioner m the acquired land held by 
a widow on life estate, when ho » entitled to 
succeed to the land on death of the widow: 
116 I C 335=1929 L 736 The term in 
eludes a presumptive shchait 41 C W.N. 
464 Also a lessee with a fixed term to run. 
18 P R 1902 Also party to a valid agree- 
nient for purchase of land 18 P.R. 1917; 
37 I C 822=28 P R 1917 Also yearly 
tenant. 23 C 182 Also a ryot. 7 C. 565. 
Also attaching decree holder. 49 M. 36=97 
I C 496=1926 M. 307 Also company or 
iierson on whose behalf acquisition is made 
43 C.IV’.N. 973=1939 Cai. 669. 

Sec 3 (d). — “(3ourt" mentioned m (Tl (if) 
IS a Court subordinate to High Coart and 
therefore amenable to its tensional jnnsdic* 
non 56 A 656=1934 A, L.J. 32=1934 
A. 260 (F.B.). Collector or Deputy Col 
lector acting nnder the Act not a Court. 30 
C. 36; not a jndietal officer and cannot ad 
minister oath. 27 C. 820 ; 8 O C. 118. 
Chief Judge of the Small Chnse Court ap- 
pointed by Local Government as “ipeelal 
judicial officer” to perform the functions of 
A Court u a special Court and not “a prin- 
cipal Qnl Court of ongiaal jurisliction” 
within the meaning of S. 3 (d). 54 21. 722 
=1931 M. 586=61 21. L.J. 312. Decision 
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(/) the expression ‘public purpose” includes the piovisiou of village 
sites m districts in uliicli the Provincial Government shall liave declared by 
notification in the Official Gazette that it is customary for the Government to 
make such provision and 

{g) the following gorsoui, shall be deemed persons “entitled to act” as 
and to the extent hercinatter provided (that is to aa>) 

trustees foi other persons bcncficiall> interested shall be deemed the per 
sous euntled to act with lefeienec to any such case, and that to the same extent 
as the persons bcnefaciallj interested could have acted if free from disability 

a married woman in eases to vvhieli the English law is applicable, shall 
be deemed the peison so entitled to act, and whether of full age or npt, to the 
same extent as if she were unmarried and of full age, and 

the guardians of minors and the committees or manageis of lunatics or 
idio s shall be deemed respeetivdy the persons so entitled to act, to the same 
extent as the minors lunatics or idiots ttiemselvcs, if free from disability, could 
have acted 

Provided that — 

(t) no peison shall be deemed ‘entitled to act” vihose inteiest in the sub 
ject-mattei shall be shown to the satisfaction of the Collector or Court to be 
adverse to the interest of the person interested for whom he would otherwise 
be entitled to act, 

(u) in every such case the pei-son mteiested may appear by a next friend 
or, in default of his appearance by a next friend, the Collector or Court, as the 
case may be, shall appoint a guardian for the case to act on his behalf in the 
conduct thereof, 

(nv) the provisions of Chaptei XXXI of the Code of Civil Procedure 
shall, mtitatts tnutandis, apply m the case of persons interested appearing before 
a Collector or Court by a next friend, or by a guardian foi tJie case, m proceed 
mgs under this Act, and 

(lu) no peison “entitled to act” shall be competent to receive the com 
pensation money payable to the person for whom he is entitled to act unless he 
would have been competent to alienate tbt land and receive and give n good 
divtbaigc for tiie purchase money on a voluntaiv sale 

PART II 


Acquisition 


Preliminanj InvcJtgait^n 

4 (1) Whenever it appears to the Provincial Government that land m 


NOTES , o « 

• f bub-JuUgc on ft reference by Colkclor 
under this Act is a decree and appealsWe 
ILK (1940) Mud 791=51 L \V 553= 
1940 Mad 474=(1540y 1 M L J 732 (F 

Sec 3 (f) — ^To constitute a pnliUc purpose 
itr taking land it Is not necessary that the 
land wjen taken slould be made arnllftble to 
il^ puUlc at Hrgc 3J II _79=4C I A 
=2S M L J 1"J (f ) See alto 49 M 
23" Tie erection of rc«i lentlal <j«artCT* h* 
m-letate rentals for (loiemment oflicers in 
ft r Ty rroirdeil city U a ‘public purpose*' 

13 Iloro L K 1W7 Bo ftl»o scflulsUlon of 
Uftl 1 7 tnunielpallty for w! lenlng road 24 


B 600 liuiIdUi^ of quarters for 
pul servants 27 Bora L R 1130=1025 B 
538 For providrng’ home^ifos for Paneba 
mas 49 M 237=48 M L T 204=1025 3i 
837, 1931 M 301=331 1 0 047, 1030 M 
793=59 VI L J 274 Land acquired f« 
ono purpose can be used for other ftuthorU 
purposes 104 I C 129=1927 C 874 [If 
C 99 <P C ), Rel on ] “VUIago site . 
what IV Sre 41 M 23"=lfl25 M 837=4' 
M L T 204 ^ 

Sec 4 —The need for the public purpose « 
thi twt nnd not the hardship on the 
^ B 480, 30 C 30 Xee 23 I C 70-'-3’ 
B 505 

As to amendmeats with which tils 
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Publication of prelimi anj locality '[is needed or] is likely to be needed for 

nary notification and anj public purpose, a notification to that effect shall 

powers ol officers the e published in the Official Gazette, and the Collector 
shall cause public notice of the substance of such 
notific'ttion to be gnen at coiucnicnt places m the said locality 

(2) Thereupon it shall be Iai\ful for anj officer, either generally or 
specially authorised' bj such Got eminent in this behalf, and for his servants 
and workmen, — 

to enter upon and surtey and take levels of any land m such locality, 
to dig or Vore into the sub soil, 

to do all other nets neccss'irj to ascertain whether the land is adapted 
for such purpose , 

to set out the boundaries of the land proposed to be taken and the intend- 
ed line of the work (if anj ) proposed to be made thereon, 

to mark such levels, boundaries and Ime by placing marks and cutting 
trenches, and, 

where otherwise the survey cannot be completed and the levels taken and 
the boundaries and line marked, to cut down and clear away any part of any 
standing crop, fence or jungle 

Provided that no person shall enter into any building or upon any enclos- 
ed court or garden attached to a dwelling house (unless with the consent of the 
occupier thereof) without prcviouslj giving such occupier at least seven days' 
notice m writing of his intention to do so 

LEG ItEF tiOD IS roads, tbe detailed misios of which 

1 Inserted by S 2, Act XXXVIII of 1923 necessarily takes much tune, there is bound 
3 For officers specially antlionzed m Burma, to be delay and lapse of time nnd in such 
see Bur II M , Vol I a case it is not open to the Court to treat 

NOTES the notificviens nnd proceedings ns illegal 

tion should be read when land Is required for and void 39 Bom L R 12S7s:l938 Bom 
the purpoaes of a company, eee S 38 (2) 148 Tbe Act postulates a public purpose 

A protected monument may be acquired as to the existence of wbich Government is 
under this Act as if its preservation were k tbe Judge The Act nowhere postulates 
“public purpose' within the meaning of the identity in the scheme by meins of which 
Act See S 10 of the Ancient Monuments tlw public object is to be earned out All 
Prcsersation Act (MI of 1904) Hat is legally necessary is that the lands 

Marhet tolue of land to be acquired is to wl ich it le intended to acquire for n public 
be considered at tbe date of the publication purpose should be notified first under S 4 
of notification under 8 4 25 S L R 285= and then under 8 0 of the Act When that 

131 I 0 222=1931 8 52 QovemmenV has been done Iho requirements ot He Act 

issued a notification under S 4 (1) m May, are satisfied Where the object of the 

1923, stating tbe need for acquiring certain eeheme for which the aequuition is made is 
lauds in two named districts It did not give unchanged tbe fact that there has been a 
the extent of the lands nor nny specific change in the method of carrying out th** 

description Subaequentlv the Land Acqui scheme and finincing it would not make it a 

aition Act was amended by Act SXXVIII of new scheme so as to necessitate a fresh notl 
1923 and Government issued a second notifi fication under S 4 of the Act 39 Bom 
cation under 8 4 (1) m September, 1923 L R 1257=1938 Bom 148 Under the Act, 

which contained full details of tlie lands to it is the Local Government that has to be 

bo acquired Hfid, that the first aotificaliou atti'fied as to tbe existence of a public pu 
was superseded by the second one and thit po<c In the cif^e of an acquisition for a 
the value of the lands should be determined Municipalitv to enable it to carir out a 
as on date of the second notification 1932 eeheme Govemment is not deprived of the 
M W N 853 Where Government owns eorie power to go on with tbe acqnmtion proceed 
interest m property to be acquired such mgs merely because in the interval between 
interest may or may not be mentioned lo the the if<oe of tbe first aotifestloos tsi tbo 
notification 1936 I’esh 217 final notifications the Mnnlcjpabty changes 

Secs 4 and 6 Acquisition proceedings its mind as to the necessity lor the s^kesi* 

cannot bo held to be Illegal and void bv If at the material time that Is lo ««y, when 

reason of the lapse of oome years between the notifications are Issued tbe Mnuieipality 
the notification under B 4 and the noiifiea has approved of the scheme and has 
tion under S 6 In the ease of aa elaborate moved the Oovernmeat to take action, and 
and complicated Kheme for which tbe aequl still approtfa of if the faet that at laae 
(* C M— 399 
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[S 5 


5 The ofScer so autliorised shall at the tune of such entry pay or tender 
Payment for damage ment foi all iiecessai^ damage to be done as 

aforesaid, and, in case of dispute as to the sufficient 
of the amount so paid or tendered, he shall at once refer the dispute to the 
decision of the Collector or othei chief revenue officer of the district, and such 
decision shall be final 

* [Odjecitons 

5 A (1 ) Any pereou interested in an^ land which has been notified 
Heamg of obje=t>.M bnder section 4 subsection (1), as being needed or 

likely to be needed for a public purpose or for a Com* 
pan} ma}, Mithin thirty days after the issue of the notification, object to the 
acquisition of the land or of any land m the locality, as the case may be 

(2) Eierj objection under sub-section (1) shall be made to the Collector 
in writing and the Collector shall give the objector an opportunitj of being 
heard either in person or by pleader and shall, after hearing all such objections 
and after making such further inquiry, if anj, as he thinks necessary, submit 
the case for the decision of the Provincial Government, together with the 
record of the proceedings held by him and a report containing his recommends* 
tions on the objections The decision of the Provincial Government on the 
objections shall be final 

(3) For tho purposes of this section, a person shall be deemed to be 
inerested in land i\ho would be entitled to claim an interest m compensation 
if the laud wcie acquired under this Act ] 

Peclaintion of mten^d acqui^tton 

6 (1) Subject to the provisions of Part VII of this Act, ®[when tba 

Piovincial Government is satisfied, after considering 
Decbration tiiat land the report, if any, made under section 5 A, sub sec 
tiou (2)1 that any particular land is needed for a 
^ ^ * public purpose or for a Company, a declaration shall 

be made to that effect under the signature of a Secrctaiy to such Goscrnnient 
or of some officer dulj authorised to certify its orders 


LEG REF 

1 Inserted by Act XXXVIII of 1023, 8 3 

2 Bubstituted for the -words “whenever it 
npicars to the Local Governnieiit' by S 4 


tiona it wns of a iljirprent opmion is irrew 
i-nnt The procoe<ljngs nto nol 
f,roiind illegal or ttres 09 Bom I» H 

12''7=1D38 Bom 148 Xo interest m faronr 
<t Oovernment nnsos from the notiflentim 
unlcr 8 4 Although the dale of Ihc noti 
llration under 8 4 Is tie djito at which 

mines fire to l>o eou^nored tho identity of 
fJo property I* determine! by the noUfic” 
tion under 8 0 If In tie period between 
the two notSfienlion^ n part of the properle 
las nnw! to esUt wlether b) net of lie 
owner or by nceident, tl o vtvlue of that part 
1 ot to be taken Into conrldemtion when 
linking lie Rwnrd 1 L B (1040) Knr 309 
=1H- I C 714=:1''40 Pin I ■’8 

Sec liA-— 8 r> V is not retiospeetlTe 29 
Bom 1/ TI B SCO \M ere n Pis 

trfrt noard jn^el a rrMlutloii to 8«|Oir" 
retimln Inn! but there wji* want of go"! 

Curl* have jarlilletbn to interfere 


at instance of owner of the land, and dr 
dare the resolution uUro vtrC4 and grant an 
injunction The owner need not wait to see^ 
rcrocrly under this section 40 C W X 69 
=1936 C 225 

Sec 6 Sco?B or Section-— T his sectioi 
hnra tl«e Court from enquiring wlietber 
purpose for which land in respect of which « 
declaration 1 ns been issued, is public 
or not 45 A 443=21 A I; J 338s=19>’ 
A 523 Court has no junwbction to consi 
dor legnUty of acquisition on the refercQ^ 
24 L W 833=1927 M 207, 49 M -37— 
1925 M 837 See 1926 M 1090=51 M B 
J 33S 51 M L J 819 See also 
inilcr ft 4 (eupra) B 0 (3) of the Act W 
wot tillm lire* as it docs not take nway tn 
right of suit from the subject but mere 
Hates that the Government declaration in 

lo eoncluslvo evidence of the fact 48 S 
L J 204=1025 877 Berlnrntion • 

ronrlnaSre CO I C 600=48 C 01® 
of tie provisions of the Act relating to cun’ 
pensation rover the fn«e of acquisition of 
llghirny j„rl J t ll 0 public with ***'’ '*’"„. 
quentlal compensation to Iheni 41 ” *• 
=21 O V N 447=43 I A 310 (B C ) 

1 ravin n» of tie Act to l>e strictly olwr 
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in r° declaration shall be made unless the compensation 

t^o be aTvarded for such property ,s to be paid by a Company, or wholly or partly 
out of jpublic revenues or some fund controlled or managed by a local nuthorit^ 
f ♦ * 1 !^ 7 - i’® declaration shall be published in the Official Gazette, and shall 
state the district or ojher territorial division in which the land is situate the 
purpose for which it is needed, its approximate area, and, where a plan shall 
have been made of the land, the place where such plan may be inspected. 

(3) The said declaration shall be conclusive evidence that the land is 
needed for a publie purpose or for a Company, as the case may be: and, after 
making such declaration, the Provincial Government may acquire the land in 
manner hereinafter appearing. 

7. Whene\er any land shall have been so declared to be needed for a public 

After declaratioa CoUec- m Provincial Govern- 

tor to taka order for acqui- or some officer authorised by the Provincial 

sition. Government in this behalf, shall direct the Collector 

to take order for the acquisition of the land. 

8. The Collector shall thereupon cause the land (unless it has been already 

♦« marked out under section 4) to be marked out. He 

me«°r,d an^pWd. ' also cause it to be measured, and il no plan baa 
been made thereof, a plan to be made of the -same. 


• NOTES, 

ed. 11 C L.J. 612. Ste also 1926 M. 
1099s81 M.L J. 338. On this mcUob, ic« 
aUo 50 M. 308; 105 I.O, 377. A notifies- 
tlon would be eonelusite eridence erea where 
the aotiee had bees itaued subsequent to 
the filing of the suit for an injunetion le 
straining Gorernmeat from making the 
acquisition. The validity of a deolaratio'* 
cannot be called in question before it is in 
fact made To find out if the requirement 
of the proviso to 8 6 has been fulfilled, 

Court should have regard to the state of 
things at the time X3l the declaiation. Its 
validity cannot be made to depend upon some 
future contingent event Where GoTemment 
proposed to acquire house sites by advanciDg 
SO per cent of the cost in the first lovtarcv 
and recover the same from the grantees of 
the sites in the course of the next twenty 
rears held, the condition in the proviso to 
S 6 Vl) was fulfilled. 1930 M 798=59 M 
l’j 274- 1929 M W.N. 779=1930 M 248 
sie aho 1931 M. 361=1931 M W N 125 
A declaration under S 6 (3) is ordiBanlr 
conclusive of the fact that the land is need 
cd for a public purpo«e or for a company 
It cannot be conclusive of the liability to 
acqui’ition, if it be found that any illegality 
was comraitteil at the proceedings or if there 
nas material Mohtion of an> of the provi 
.ion, o( tko Act ta .I.V of the ■tnsn pner 
to the declaration If the deelaration says 
that the land is required for a public pnr 
pose, whereas in fact the land is admittedly 
rcoulred for a company, it is difieoll to see 
how such a declaration can be eonclu-iTf of 
antthin". It cannot I'C conclusive of the 
fact that the land needed for a public 
Purpose, since that is not so; and it can 
totdlT If COkclci™ Of tbc tlft tke 

Uo d It tcqti.tfl for . ccf.!—.. If tbi, i. 


not atated. Bnt where the parties are fully 
aware of the purpose for which the acquisi- 
tion is made, a defect in the declaration will 
not vitiate the acquisition proceedings 1939 
A.L J. 757=1939 All 557. The validity of 
the acquisition proceedings under the Land 
Acquisition Act depends upon the existence 
of a public purpose and not upon the ques 
tion whether the whole cost of the scheme 
could legally be debited to the llBnieipalUr 
w public body on whose behalf the acquisi- 
tions ore made. A notification under 8 6 - 
dow not therefore become illegal because It 
seeks to acquire lands for the purpose of 
recouping the cost of the scheme Where 
the Humcipality or public body has power 
conferred upon it under the statute creating 
It, to acquire adjacent land for a partlcnbr . 
purpose and to dispose of that land, the 
fact that the scheme is to be financed or 
partly financed out of the proceeds eannot 
make the acquisition illegal. 39 Bom L.R 
1257=1938 Bom 146. Public purpose— 
Proof— Notification not eonelosive— Onus 
neld, that, on the terms of the giant the 
right to refuse compensation must depend 
on proof on the part of the Government that 
the land was required for a public purpose 
for which purpoae the Government micht nut 
in the notification as endenee on their side 
but It was not waclnsire for the purpose of 
defeating the claimant -a right to enmpensa 
tion; that mdoaie led eould not be eon 
eideed for the purpose of defeating .he 
Cevemment e right to issue the notifiwtion 
to acquire the land, but would be relevant • 
cmly for the purpose of determining Jhs 

t^TVr «mpe=.a!.oa nnd« Ih’ 

kowl I L.R (1910) Bom 40 -»— ^ 

L.B. 506=1910 Beri. 269. laloig^J 
emmeal resclred to aequlre ike ewLn?^ 

i..a lb. A« ..a b, 



3188 


The CinD Court MAmrAL (Imperial Acts) 


[S 9 


9. (1) The Collector shall then cause public notice to be given at con 

, 'cnient places on or near the land to be taken, stating 
persons iiit” that the Govormuent intends to take possession of the 
land, and that claims to compensation for all interests 
m such land may he made to him 

(2) Such notice shall state the particiilors of the land so needed, and 


NOTES 

tho entiiars took po«ses3ion of such laad It 
proceeded to erect certain bnilduig on the 
land It proceeded to erect certain bniWjng 
on tbc land -mthout the necessary notifies 
tlon Trhicli was not serred nntil 4th Novem 
ber, 1*120, when the Government notified 
under S 6 of the Act that the lands trero 
needed for a pnhlic purpose and the Collec 
tor took order for the acquisition thereof 
HeW, that tho GoTenment officials were m 
poese«sion ‘not as mere trespassers' but 
under such a colour of title that the bmld 
mg erected by them on the land ought not 
to be includ^ in the valuation as baring 
become tho property of the land-oiroer 
Jn^tieo of the ca^e was met by holding that 
the elaimant was entitled to compensation 
for occupation of the lands by tli» officials 
before notification of the 4th November, 
from the date when Government took posses 
aion S6 I A 259s53 B S89=S7 M L J 
13fl (P 0 ) A declaration was nado that 
a c«tain land was acquired for quarri»a in 
conneetioB with the ecnstroetiou of a bridge 
It contained a provision at folloivs “Mines 
of coal, ironstone, shte or other tnlaerab 
hing under the land or anv psTtienUr 
portion of the land except only such parts 
of -the mines and ounerals ns it niuv be neces 
■^rv to dig or eniry awav or u«e m the e n 
struetion of the work for the purpose of 
which the land is being acquired are not 
needed On a reference to the Court ns to 
wUathce thfl undeefevoued miuecats. hnd beca 
acquired, held (1) that under the declnm 
tion stones other than those required for the 
eonstmction of the bridge vested in th* 
owner of the land, (2) that the stones so 
required cmie iinler the category of “other 
tmnctnls’ mentioned in tie declaration 8 
r 742=:1930 P H2 
See. £> —Object of Sfe 37 A C'>=2t 1 
C "£>'==32 A li J 339 Attachinff ilrerte 
holder is a “person )nt*TC«tfd“ 49 M 3S=r 
97 I C d'lCrzl'isG M 307 * CIO'fna»t“ in 

tl c Act means claimant to cotnpcu'alion and 
does not Include Ooremment ns the Gore n 
ment doc* not claim compensation 9 M L 
T 2r2=:9 I C 341 \n award of Collev 
ior rot mala In preecnee ot nn? rot rom 
nuajcated to applJeant is no award at ail 
•2 1 r f2=ir O C 374 Are aUo 51 1 
C SOlmlf A L J fCo 

1 EOcrsvitt. — Statement of claim 1 v elalm 
ant Is nceesjarr Merely sending ecrtHiid 
repv of sale deed is not same us a ctaim t* 
t'-s amoont stsled therein a« rale price S e 
• 1. 416— 392r L 493 Ml t^al f« 9 re 


quin?s IS that a person claiming should (3) 
specify the interest he clnims (2) specify 
the amount he claims for such interest, and 
(3) give parheujarp of his claim to com 
pcnsation It does not require him to 
fipecifv the amount of compensation he 
claims in respect of each of the six sub 
heads referred to in S 23 of the Act 
Failure, therefore, to specify the amonnt 
claimed in respect of any particular sub- 
head of S 23 19 no bar to Judge reviewiEg 
the award of the L A Officer in respect 
of such flub head 1933 S 21—246 I C 
1W0=S7 S L R 84 Sot Sff 1935 L 733 
where it was held that if an itm is not 
specified, lie will sot be awarded eompensa 
tion for it merely because the amount 
awarded does not exceed the total amount 
clnimed 

Notice.— A lthough notice under 8 9 is 
imperative, non semce of notice is not fatal 
to (he proceedings if the partv complaining 
has knowledge of the same 1923 C 513 
/fee (tiso notes under aub Cls (S) and (3) 
Collector’s failure, when it is net wilful o' 
perverse to serve notiee of intended *ieqn st 
tjon on the orcupier or the owner as requir 
el by S 9, Cl (8), and m the manner laid 
down in 8 45 does not make the subse 

quest proceedings void SS B L B 8=5173 
I C 100—1938 Sind 6 Compensation— Ap 

pottionment by Collector ^Fnrty dissatisfi^ 

—No right of suit 26 C TV N 506=19-2 
C 4 Interest shoald ordinarily be allowed 
on compensation awarded 40 I C 274 1“ 
a amt for enhancerfteat of compensation fi^ 
land acquired by a pubhe bodv for a public 
purpose, a claim for damages does not lie i^ 
the Civil Court unless originaliy raised 
Irtfore the Collector 46 I C 906=145 P 
TT R 3«>18 See also S3 A 375—8 A L J 
115 A notice which is addressed to all the 
joint claimants and ecived on some of them 
ehould bo regarded as good service as against 
the persons not personally served (45 I 
A 222, Ref ) 61 C 245=38 C TV N S3> 
=1934 C 525 TVhere a person inte'cs’ed 
la the property sought to be acquired his 
lad sufficient notice of the Intend*^ acqui'i 
tion 1 c cannot make the nb cnce of a 
notice to him a ground of comp’aint 19T3 
t r J 85=1939 All 130 Sff atito 1®33 
**in I 6 An occupancy raiyat in pewsesdow 
ff a holding on whom a notice contemplate I 
ly 8 9 (3) has not been s*r»el >* 
to question correctness of the award 1935 
I 42 \a to service on servant, see IO30 
I 733 

Sec 0 (2) and (3) NoTicr— The pro 

Hsioi that 15 days’ time sloul! l*e »ll‘'W>d 
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shall require all persons interested in the land to appear personally or by agent 
before the Colledor at a time and place therein mentioned (such time not being 
earlier than fifteen days after the date of publication of the notice), and to 
state the nature of their respeetne interests in the land and the amount and 
particulars of their claims to compensation for such interests, and their objec- 
tions (if any) to the measurements made under section 8 The Collector may in 
any case require such statement to he made in ivriting and signed by the party 
or his agent. 

(3) The Collector shall also s^rie notice to the same effect on the occu- 
pier (if aiij ) of such land and on all such persons known or believed to be in- 
terested therein, or to be entitled to act for persons so interested, as reside or 
have agents authorised to receive service on their behalf, within the revenue 
district in which the land is situate. 

(4) In case any person co interested resides elsewhere, and has no such 
agent, the notice shall be sent to him by post in a letter addressed to him at his 
last known- residence, address or place of business and registered under Part 
III of the Indian Post Ofiiec Act, 1866. 


10 (1) The Collector may also require any such person to make or dcli- 

\€r to him, at a time and place mentioned (such time 
uot being earlier than fifteen days after the date of 
the requisition), a statement containing, so far as may 
ho practicable, the name of esevy other person pos- 
sessing any Interest m the land or any part thereof 
as CO proprietor, sub propnetoi. mortgagee, tenant or otherwise, and of the 
nature of such interest, and of the rents and profits (if any) received or receiv- 
able on account thereof for three jears ncTt preceding the date of the state- 
ment. 


Power to require and en 
force tbe making of state 
meats as to names and 
interests. 


(2) E\cry per'on required to make or deliver a statement under this 
section or section 9 shall he deemed to be legally bound to do so within the 
meaning of sections 175 and 176 of the Indian Penal Code. 


NOTES 

IS not repealed in a (3) and tlietefore 
does not apply to a personal notice serred 
under CT (3) 49 A 14S=9S I C 806“ 

19‘’7 A 183 But see contra 1931 M SO 
=59 M li J 911 See aUo 34 C W N 32'» 
=1930 C 471=57 C 837 Section does not 
requue fifteen dajs’ notice "Where 

notice was seryed on the 8th nnd the date 
the 23r(l It is sutRei^t comphaBce with the 
statute 12 P L T 659 “To the same 
effect” m sub 8 (3) meaning of 53 M 921 
=1930 M. 836=60 M L J 410 See af-c 
39 A. 534=15 A L J 450 A notice which 
calls upon the occupier to appear before C*)I 
lector to inform the nsturc of the right be 
pOMcesed in the lands and the ninourt doe 
to him ont of the compen«stion to be 
for that right is a ralid notice It eannot 
l>e said to be ambiguous or defective mereiy 
for the reason that it did not call upon him 
to state the amount and pirticulars of fcU 
claim to compcn-ation. 53 M 921=1930 M. 
836. A claimant cannot be said to base 
waived the irregularity of a thort notice 
simply by reason of having appeared before 
Collector on the date fixed. It mn«t further 
be fhos™ that the clsimant kne* bis legal 
vights to fifteen days’ notice and that he p-e 
pared to renounce the benefit of it. C3 M. 


921 Where the party served with notice 
failed to oppear on tbe date fitel but sub 
seqnentiy he was permitted by the h A 
Olficer to file two sale-deeds in respect of 
land close to the land under acquisihoo, Jirfd, 
that there was no valid complian*e with the 
notice nnd that the officer was cn’itled under 
tlio«e eircumstanees to award compensation 
as be tbooghl fit In order to ecmply with 
8 9 (2), claimant mu«t put forward a claim 
for a specific amount and the filing of the 
aale-dccds of the adjacent land is not suffl 
cicnt for the purpo«e 53 if 533=59 M L 
T 33 

\rrEU.ATE Covet — P owtsa or — Appellate 
Court ean consider the qne«f'on as to 
whether the failure of the claimant to 
specify the amount of his claim was with ir 
without saffieient cause and whethe' the 
omi««ion could be condoned where the 
Di«tnct Judge Lad failed to do so tVhere a 
claimant failed to specify the sn-eust in the 
|.e1ief that he was not required to do >>, such 
belief wonld afford n suOeicnt gronni for 
condonation, and core so, when th* c’ Jmsi t 
bad plaee-l mitenalt showing what hi» 
erpert cecsl'’e’ed to be a fair eoepen-a- 
ticn. 1933 R •1=27 B L U PI 
BCESES' or pEooT — Where a person re- 
crives »«=« to’i'e asd appears before the 



3190 


The Civtl Court Mv^uAI, (Imperial Acts) 


[S 11 


11 On the daj so fixed, or on any other day to which the enquiry has 
s a V ^^6*^ adjourned the Collector shall proceed to enquire 
CoHwto'r^ award y objections (if any) which any (person in 

tcrcsted has stated pursuant to a notice given under 
section 9 to the measurements made under section 8, and into the value of the 
land ^fat the date of the publication of the notification under section 4, sub sec 
lion (1)] and into the respeetne interests of the persons claiming the compen 
sation and shall make an award under his hand of — 

(t) the tme area of the land, 

(«) the compensation which in his opinion should be allowed for the 
land, and 

(«t) the apportionment of the snid compensation among all the persons 
known or believed to be interested m the land, of whom or whose claims, he 
has information, whether or not they have respectivelj appeared before him 


1 Inserted by Act ZXXVIII of 1923, 8 6 
NOTES 

Collector and recems the moner it is for 
BTich person to prove that he did not receive 
tho noties required hy 8 0 1933 N 322 

Bee 11 Scope akd Object. — See 123 P 
Ji 29DS=i I 0 914 St 11 15 t>j>d 23 
intiat he read with Ss 30 and 31 See 
B G18=:12 Bom L R .34 Powers and 
duties of Collector and Court in land aequi 
iition enquiiy 37 B 765:15 I C 771=14 
Bom Xj B 507 L A Collectcp acting' 
under this section is not a Court 38 C 230 
ssl5 OWN 87=8 I C 107 The pro 
ee^intt under 8 11 Is not a judicial nroceet 
ing Collector Is not limited in mihug tie 
award to the evidence taken before the oppo 
site party or disclosed at the inquiry atd 
the fact that le adjourned the inquiry several 
times for making the award does not also 
citcnd the time for making a cHin the date 
for which has been already fixed under 8 9 
C30 C 36 Kef ) 12 Fat L T C'70 <Jov 
ernmenl claiming ownership — Dutv of Col 
lector 9 M L T 272=9 1 C 341 

Sec 11 (11) — Owner con have the price of 
the lind fixed with reference to it« situation 
and tl c probable use it is likely to be put to 
in the ne-ir future 61 P W H 1916=35 I 
C 281 Compensation to be nllowd under 
S n (il) means the total amount of com 
pensntion awardible for the land ineludirc 
all the eonsiderations mentioned in 8 23 
22 it L J 379=14 I C 2"0 Vwerd v final 
Only when filed 59 I C 4'’9=22 Bom 1» R 
1136 Tho correct rule /or <lrternMt>jf 
amount of compmsntion ig that (he land 
t> be acquire 1 It to l^c vnluel in tie first In 
ilnnre incluling all Interests nnl t) o arooont 
to ascertained Ins t)cn fo l)« npporlionM 
among"t tl e parties iRtere«ted nc ord ng fo 
Ihelr InteTesti (42 M 644 Poll ) 55 C 1. 

J SS9=1933 C 312 The opinion men 
tionel in R 11 (K) tlioul 1 be (hat 

of the r llectcr only and of no oiler 
I^^rton 'Vo awar 1 madi* I j eollee 

t r t« baie<l on ‘Initruetlons ’ Issued l»y 


the Commistiner it cannot be sustained 14 
B 209=162 I C 700=1936 R 206 It 
would be tiKro tires of any other authority 
to usurp the functions of collector under 
this section 1936 Pe«h 217 
See 11 (111) — Where under an agreement 
bfetween landlord and tenant, the *epant 
accepted a fixed sum ns compensation, the 
landlord would ba p»f;fled tn nil enhnne'l 
compemetton 44 C L J 1=1926 C 1000 
As to eonpensat^on tn case of ofmpanejl 
Jands, see 1926 P 16 Under the laud 
Acquisition Act the amount of conpep«atioa 
IS to bo divided in proportion to the value of 
interests of all persons iBteres‘«? ja tie 
land But the question of apportlonm nt of 
tho sum awarded between the several tnte 
rests must not bo based on h)’po^l’*hMl 
grounds Any remote interest si oiild not be 
taken into consideration In the case of an 
mam village granted under a sarad provid 
mg that the mam should continue n the 
family eo long as there may be in existence 
de^cendonts of the original grantee n the 
male fine it cannot be said that tfe g^nfor 
Government has any Interest wHth n sole 
nblo of which the law can take note and 
which could be made tl e basis of an rppor 
tionment of compensation on compulsory 
acqu sition of tl o mam village The inte 
rest of the Government is at best a remote 
contingent interest the change of tho inam 
coming to an end by failure of the male Hue 
Such nn interest or chance can •csrctly 
npprecial le by a money vnl lo or n 
payment The mamdar is therefore entitled 
to tie wholo eomponsntion money with^ 
deluction J7r I C C42:a40 Bom L V 
432=1938 Bom 325 See aJso 73 C t J 
595 According to the terms of 8 H 
tho aucceeding sections it is el'ar tlet tie 
Coltcctor must when he makev 1 is 
take Into account tl e interest of all parties 
assess the total amount of compee'stien naJ 
apportion It ns between the elalmsnts A 
•ene* of awards In respect of the same pro 
pertv is not confcniplaKe*! 1y the * 

a person interestel 1* not given onvtnlig 
by tie apportionment, lls remedy l» to claim 
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12 (1) Such ni\ard be filed m the Collector’s ofBcc, and shall 

Aw»,d of Colloctor “"A 


M. UB uua. e\idenec, as between the Collector and the persons 

interested whether they have respcctnely appeared 
before the Collector or not of the true area and ^alue of the land and the 
apportionment of the compensation among the persons interested 

(2) The Collector shall give immediate notice of his award to such of 
the iierson-s interested as are not present personally or bj their representatives 
when the anard is m'lde 


13 The Collector nnj, for ans cause he thinks 
Adjournment of enquiry fit from time to time adjourn the enquiry to a day to 
he fixed by him 


NOTES land of whom or of vLose rtaim« lio has 

a rCfereneo challenging the award and not infomtation wl ether or not they lave res 

to ask for another award in his favoor 1939 pectirely appeared heforo him That forms 

A L J 85=1939 All 130 no part of the award as defined in S ?0 

Awari> bt Laud Acquisition Ottichi — ITenec an award of Conrt under S 26 cannot 
Contents op — The duty of the. Collector be deemed to be a decree executable against 
under 6 11 is to make an award in regard to the Collector 1933 E 176=11 K 344 
three matters tl» , (1) area of tl^ land Secs 11 and 34 — Altlhongh the Collector, 
included in the award, (2) total oinpcnsa after he has made hs award undw 9 11, is 
tion to be allowed for that Ian i and ('') not competent to amend it or make a supple 
'ipportioaineat of that compen^a'ioti amorg mentnry award except in cases of clerical 
all the persons interested in that land 59 1 errors or other mistakes or eini<s ons appa 
A 185=62 M L j 682 (PC) Act does rent on the face of the records he is not 
not contemplate that where more than on* m any way incompetent to enter into a com 
person is interested in a parcel of hnd the e promise with the ehimante who have got n 
should be more than one award relating reference under 8 18 Land Acquisition Act 
thereto Each award should contain witlin and pay them an extra sum of moner on the 
its four comers the fixing of value of tie ba«ss of such settlement on ronditioa of 
land with which It deals and tl ■» apportion tbeir witl drawing tho referenoo An entry 
ment of that value between the var ous per of such an order for payment in the awerd 
sons interested in that land 89 I A 155= statement kept in Form A prescribeil in Ap 
1932 P C 102=62 M L J 682 (PC) pendix 7 of the Civil Accounts Cods does 
The Board of Trustees for Improv ment of not amount to an amendment of the award 
Calcutta bas power to enter into a contract itself Tl© award statement le therefore 
for settling the price of the land with tl ' not inadmissible in evidence 73 C L J 595 
owner before proceedings under the Lani =43 C W N 1185 

Acquisition Act are started In the land Sec. 12— Tie Local Government has 
acquisition proceedings tho Collector is nnde- power to appoint epcnal Collector bnt once 
no obligation to disregard the con'ract nrd appointed it has no power to interfere with 
to proceed to dctermino the market value hi» award or a*k him to substitute a smaller 
under S H of C e Act He should rather amount 36 B 599=14 Bom L R 592 A 

respect the contract and make an sward on separate suit for the recoverv of the value of 

its basis If a rcferenco is msde by tie the land aeqnircd Is not maintainable 49 T 
Collector under S 18 tl e Tinprorement C 702=29 C L J 53 
Tribunal is not bound to take evidence of Notice. — N otieo under 8 12 ^2) is rot 

market value and to award eomp'*n«Hition oi properly served on the manager of the oflico 
its bas s The contract between the owrcr of the receiver of an rotate In the aijscnee of 
and the Board which le a perfectlr valid the receiver The notice rrn«t be eerved In 
one and which can bo enforce 1 in n Civil the wav provided by R 45 (3) of Ibe Act 
Court would prevent tie owner from leading 33 M L J 4"2=42 I C 235 S'e eUo 15 

nnv evidence relating to market value * o C 3*4=22 I C 652 

before the Improvement Tribunal o in p-o AnjTTXiNo omr» s awaep— kfonmcA 
feedings upon nny other footing tlan that nov — Brsa)EN or rsoor.— The acquiring 
of the eontmet 41 C W N 1291=66 C cfSeer • award is stnetly speaking not an 
L J 134=1*’37 Cal 6*9 award at all but an offer Bat I' M* award 

Secs. 11 «nd 26 Awjibo r^nrii — ^Dnrr is not areepted and the matter Is taken Irto 
RENCE.— Under R 26 the award of the Court Court the pToceedings are theneeferwn d jndl 
is not the same ns an award by the CoUee^or rfal In ehirseter The partr fl*itai«g en 
under S 11 award bv the Colleetor hinced eempenwtion !• more or l«s la the 

under B H mu«t Include the apportioument jms« tien of a plaintiff and *r"rt u o-!-ee evi 
of the rompcnsstlon among all the pe aona A^^ee to show t'^at the award ti inadequate 
known or bel eird to be iote^eatf,! |a tbe yf be hat to rri^enee the award muit atsad 
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14 For the purpose of enquiries under this Act the Collector shall have 
power to summon and enforce the attendance of wiN 
Power to summon and uesses, aneluding the parlies interested or any of 
enforce attendance of wit them, and to compel the production of documents 
nesses and production of by the same mcails, and (so far as may be) m the 
documents same manner, as is provided in the case of a Civil 

Court under the Code of Civil Procedure 

15 In determining the amount of compensation, 
Matters to be considered ^^e Collector shall be guided by the provisions con- 
and neglected tamed m sections 23 and 24 


Taking possession 

16 When the Collector has made an award under section 11, he may take 
t, ... possession of the land, which shall thereupon ‘[vest 

Power to lake Absolutely in the Crown], free from all encum- 

brances 


17 (1) In cases of urgency, whenever the Provincial Government so 

directs, the Gilleclor, though no such award has been 
rfency made, may, on the expiration of fifteen days from the 

publication of the notice mentioned m section 9, sub 


, ^ ^ LEG REF 

* Substituted by A 0 , 1937 

, ^ ^ NOTES 

vna It he succeeds m showing prma faett 
t1 at the award is inadequate, ( orernmcBt 
must support the award by produemc en 
denre 35 Bom L B 703=1933 B 361 
See 14 —The OoTernment is a person 
interested rathm the meaning of S H lu 
the amount of coTnpen<atioa pn I to a 
Gountta in Sambalpur in respect of ihoffra 
kind nnd is also entitled to a slmtc of the 
compensation Leaving the tenant's portion, 
the landlord In such cases will be entitled to 
slitecn years' purchase of the annual rent 
Tie simple method of apportioning this 
amount is to award one fourth ns the Gonr 
tin's share nnd the balance to the Gorc-n 
ment 11 P L T 374=1931 P 131 
c Ss 23 and 24 

See also 33 II 323 11 I C 838—252 P L R 
1911.10JPLR 190? Thea7t?allaj out 
?* ? 1 *"^ ^ acquisition should 

be taken as the most lucratiie way of uti 
lizmg It at that time 1931 L 36t On 
acquisition due allowance must be made for 
the probable use which would have given 
the dispossessed owner the best return and 
merely its present use or disposition 
The presumption must alwa>s be that a man 
rraV.es the best use of his osvn property It 
IS not sufTcicnl to rel> on h>pothctieal build 
mg schemes but Ihe owner must show that 
he was Romg to make a certain use of his 
property which would have brought him 
profts or that he would have made such 
use of It had he not been prevented by un 
avoidable circumslanees if he wishes the 
Court to give an enhanced value to that 
pfo;<Tiy on acquisition by Government 


(1931 L 207 Foil )'1931 L 3M 

Sees 15, 23 and 24— Even where the 
only possible purchaser of the lands potenti 
alily IS the authority that has obtained the 
compulsory powers the arbitrator in award 
mg compensation must ascertain to the best 
of his ability the price that would be paid 
by a willing purchaser to a willing vendor 
of the land with its potentiality m the same 
way that he would ascertain it in a case 
where there are several possible purchasers 
and that he is no more confined to award 
ing the land s 'porambokc’ value (i e ) value 
of similar lands avithout its potentialities, m 
the former case than he is in the latter 66 
I A 104=1 L R (1939) Mad 532=43 C 
W N 557=1939 P C 98=(1939) 2 M L 
J 45 (P C ) 

Sec 16 Scope of Section — Acquisition 
of land under S 16 vests the land in the 
Government free of all incumbrances 
which include a right of passage to the 
public 41 B 291=21 C W N 447=43 
I A 310 (P C ) The word 'encum 
brances' m S 16 has been understood to 
include easements 46 C W N 136 
Making of an award and taking possession 
^of the land by the Collector \cst the pro 
perty absolutely m the Government 37 M 
L J 618=53 I C 646 After the Govern 
ment has taken possession of the land pro 
posed to be acquired it cannot withdmw 
from acquisition It is bound to complete 
the proceeding make an award and gt'C 
compensation 14 N L J 17 (Rev ) Ln 
cumbrances include easement Even an 
easement of necessity which comes mto 
existence at the time of acquisition n 
linguished 6 L 329=1925 L 530. 1936 
A L ; 1160=1936 A 879 On this sec 

lion, see also ZZ i-i L } 445 



If 
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•wcrH ha%e jurisdiction to award compen 
sati-^ cn a difTerent or new basis m a proper 
C 26 » tJough no express objection was taken 
on that basu and no specific claim for com 
p»-vat on to that efTcct was urged before 
* land awiuisition The rule enacted in 
S 18 (2) IS one of procedure rather lion of 
,ufi dichm my M W N 773=46 L W 
492=1937 Mad 902 also (1939) 2 
MI) 98 (P C ) Jurisdiction of Courts 
or^’er the Act is a special one and is strictly 
limited ly the terms of Ss 18 20 and 21 
Tt only arises when specific objection has 
Uen taken to Collectors award and it is 
confined to a consideration of that objec 
tion \\hcre the only objection taken is to 
the amount of compensation, that alone is 
tl e “matter referred and the Court has no 
power to deternine or consider am-thing 
hejond It as for instance an objection to 
the measurement of the land ^7 I A 100 
=S7 C 1148=1930 P C 64=58 M L J 
223 (P C ) If a claim for compensation 
for injurious affection on account of ^eser 
anee under the item thirdlj m S 23 has 
not been made m reply to a notice under 
S 9 of the Act such a claim cannot be 
made or allowed for the first time in a 
reference to the Court under S 18 of the 
Act I L R (1941) Kar 217=196 T C 
28S=1941 Sind 152 On a reference to a 
Court the matters for decision may include 
eillcr a question as to the total amount of 
compensation a question m wlich the Co' 
lector IS clearly interested or a dispute 
letwocn the parties claiming amongst them 
seUes as to the person or persons to whom 
compensation should be paid a question in 
which tie Act docs not consider the Col 
lector to he interested On «uch a reference 
the Court has not to decide wliclher or not 
the Collector had been «o negligent th’t I e 
should be required to jns the compensation 
twice o\er to diflcrcnt persons and a qu« 
tion of that sort is one which can only ho 
deeidetl satisfactonlj in a separate suit 
1033 K 176=11 R 344 Application not 
1 -ntioning ground for reference lut men 
tiontrg that proceed ngs «lio«ld be poslpon 
e! till deci‘ on of suit regarding %-»hdit> ol 
icqu sition anl that compensation "t* 

It not applicat on under S 18. thoigh Col 
lector makes reference on ««ch ippl 
f) itfict Jul-e gets no jiiri»d ction to de we 
„ m A 2I2=2 j a I J 3) «/»» 

I C S^//=1926 A 7(f) Hut lee a!sy 
I C 2y>=19'U M 2^ Procee I ngs i ' ler 
Ite Act result ng m an awar I arc 
a-'n nistrativc and mt ji 1 eial and lie 
•I^eit on l! erein ! nds the Collecwr M 

ir 501=1'. A 1 ir 

^,21:^4 I VS If *' 0 owner ilcsite* * 

JU.1 cul ascertainment of tie sahie "f " s 

rfo»<rts le can a^k the Collector lo •!> »» 
1» ‘I'C Wl-IAA I 
J t/n So formal ties are tequrel m 
aiV tig for a TeifTcnce A letter wrjti'n 


claimant to L A Officer stating his non 
acceptance of -imount awarded and request 
mg reference to High Court is sufficient 
15a I C 280=1935 M 279 (2) Tenant or 
sub tenant can claim to be heard 
though he has no saleable interest 1925 
C 197=39 C L J 574 MTicre part of the 
property sought to be acquired was Ibe 
possession of a tenant and he had filed an 
objection setting out his claims and ^ 
award is made m fas our of the owner with 
out anj reference to the claims of the tenant 
and the tenant applies more than a 3^*" 
after the award for a consideration of ms 
claims which is summarilj rejected on the 
ground that he should hase appealed this 
order of the Land Acquisition Officer dMS 
not amount to an ass-ard and no 
reference could be made m respect of » 
under S 18 180 I C 882=1939 A L ) 

8a=1939 All 130 Under the Act there are 
two perfect and distmel forms of 
contemplated The first is neccssaiy 
fixing the amount of compensation and mis 
IS an award from whidi a limited right o 
appeal to High Court is C»' 

The second is when a question of title ames 
between confiiel ng claimants a« . 

t tie to the compensation rnone} m Louri 
4a M 320=43 M L J 78=49 I A W 

(P C ) MTien Collector on such dispute 

arising ben«en the parties places tl e money 
under tlie control of the Court and he 
parties proceed to litigate their rigl ‘s 
money the decision of the Court on such 
dispute IS a decree and is appealable lo the 
High Court and the Pr'VJ Council It >* 
m no sense an award and the f^lJtiction ^ 
the right of appeal imposed b> 5 « 
not govern the cisc 45 M 3‘’0 (I* C ) 
Appuicstrov OF THE Sectton — S 18 docs 
not appis to the determination of the Ques 
tions of title to and the insestment 0 
mone% 13 I C 5^0=237 P M R 
require particuhrs to be gwen It J^****^ 
orh tie groinds of the objection to M S’'" 
-ml 1% grounls is meant such of tie tou 
prom Is mentioned in S 18 (I) as te i 
upon (/, 1 A 145=1 L R (1939) All 
4C«>=I030 r C 133=(in3'') 2 M L ' 
(PC) Reference to G\il Court 
tl e Act IS the onls remedi of the own 
or clamants ^2 P R 1913 ('^upp 
I C 6*4 Wliere there is a dispute 
who IS tl e nctual claimant to the 
sit on tl e D vi«iomi Judge can deei Ic 9^^ 
twns of title lo tl r monej 13 I C 
237 !’ W R 1912 A reference u” 

S VO IS na le snlrh on t! c question of t uc 
1 \ tl c a-nuis IK n oTcer of his o\ n mot 
wl ist tl e reference i n Icr S 18 is J”’ 
tic applicalwn of person p 

compensaiion inones 83 1 C ^^^16 ,« 
h 1919 \ case rcfrirctl under S U' »* 

s 1 lect to tl r I miial on contained m ^ ^ 
an.1 rot mtreU any pariicular 
lie Dstri his power ami 

ttm% * 1 of the compeiisat on 
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aw-ardcd m its cntirclj 54 I C 920=69 P 
R 1922 The reference to the Court bj 
the Collector relates to the total amount ot 
compensation to be awarded bj the Court 
and nothing m the Act prevents the judge 
from aw-ardmg a less sum on an> one of the 
items though he cannot award a less sum 
m total than the Collector s award 22 M 
L J 379=14 I C 270 WTien a case is 
referred bj the Collector to the Court the 
whole case is referred and not any parti 
cular objection 22 M L J 379 


Bordev or Proof — In a reference to 
Court the award of the acquisition officer is 
pnma fane evidence and the burden is on 
the claimant to show that the award is 
wrong 90 I C 279=1926 M 961 1934 L 
97 See also 41 C W N 1291=66 C L I ' 
134=1937 Cal 680 No doubt initial!) the 
burden of proving that the Collectors award 
IS wrong IS on the claimant but where Dis 
trict Judge has assessed the value of land 
acquired bj the Secretarj of State at a parti 
cular rate and the Secretarj of Slate is dis 
putmg the assessing value burden of prov 
mg that assessmg value is wrong is placed 
on Secretary of State fI926 M 961 
Expl and Dist ) U8 I C 541=1929 L 
112 1934 L 97 In cases of reference 

under S 18 the Collector is a defendant 
and has to support his award He must do 
so by producing evidence and establishing 
the facts upon which I c relies He cannot 
relj upon an> statement m hts award that 
the amount awarded per katlia of land is 
based on the average price per katha con 
tamed in a number of kabalas or sale deeds 
without proving those kabalas on which he 
relies The kabalas must be produced and 
proved if not admitted by the other party 
and evidence must be given on behalf ot the 
Collector as to where the Hnds which are 
the subject matter of the kabalas are situate 
and as to the nature of the lands It is 
enough for the Collector to obtain mforma 
tion from the registration office about the 
average sale price of several kabalas rclat 
mg to lands without causing the Jt’obofar 
themselves to be produced m Court 21 
Pat L T 9=1940 Pat 362 


PRESUMmov —In the absence of any 
definite evidence the Court may presume 
that the vileresis of the landlord arid of the 
oenttancy tenant exclusive of specific 
amounts spent on extraordinary improve 
ments of the land are m the ratio of 10 6 
but if there are other considerations that 
nresumption mav be rebutted 55 A 897= 
1934 A L J 8=1934 A 239 (F B ) 
Neces^arv Party — See 1940 Pat 362 
Wlien the Collector acquired certain land on 
behalf of a Municipaht) and the Collector 
made a reference under S 18 of tl e Act 
held that to «uch a proceed ng the Mumci 
palitv was not a necessarv parts 7 R 20 
=117 T C 247=1929 R 115 In proceed 
mgs inder S IS wherein ownership is 


claimed by Government and denied b> other 
parties having admittedly some interest the 
Secretary of State need not be made a part) 
9 M L T 272=9 I C 341 As to addition 
of parties see 31 C \V N 334=1927 C 352 
The principle of 0 1 R 10 (2), C P 
Code docs not appi) to proceedings under 
the section 31 C W N 384 

Persons interested — Altliough Govern 
ment can neither be a claimant nor person 
interested under the Act jet its title can be 
decided if an adverse title is set tip by a 
claimant 1936 Pesh 217 An award was 
with respect to three survey numbers which 
were m dispute m Civil Court between two 
claimants A and D Prior to the notifi 
cation in the acquisition proceedings A had 
obtained decree in trial Court against B 
with respect to two out of three survey 
numbers B had appealed but A had not 
but could have filed cross objections with 
regard to the third survey number Held 
that A was a person interested in the third 
survey number also 1931 P C 39=60 M 
L J 399 (PC) A presumptive shebatt 
of debuller property is a person interested 
and can ask for a reference under this 
section 41 C W N 464 Also compwy 
on whose behalf acquisition is made 43 
C W N 973=1939 Cal 669sl L R 
(1939) 2 Cal 669 As to rmht of heir of 
recorded tenant under C P Tenancy Act 
to object to award of compensation see 
1936 P 542 Where a case is referred to 
tlie District Judge on objections being 
raised to the award of the L A Officer and 
the case on appeal to the High Court by 
some of objectors is again remanded to the 
District Court an objector who has not 
taken part in the proceeding before the Dis 
tnet Judge and those who have not appeal 
ed from order of District Judge arc not 
entitled to intervene as objectors on remand 
1933 L 948 

Power or Collector to makf Reference 
—A Cblfcctor s authority to make a refe 
rence as the agent of Government is res 
tricted by S 18 II I C 590=7 N L R 
S8 See also 1934 A L J 32=1934 A ZOO 
(FB ) 

Grounds or Reference — Grounds of re 
fcTcnce if should be stated in detail 58 
I c 631=24 C W N 716 Ah ghly 
rerhnimf objecliort that the application re 
quinng the Collector to make a reference 
was not made b> the proper person si ould 
be taken at the first opportunity whin it 
might possiblj have been met by making a 
fre«h application and if not so taken, must 
he considered to have been waived 131 
I C 332=1931 P C 39=60 M L J 399 
(PC) UTierc in respect of certain 
Bungalows both the Government as well as 
the owner claimed the ownership of the site 
and the Collector found the Government to 
be the owner of the site and awarded com 
Mnsation for buildings alone, a reference to 
the DiMricl Judge in respect of that order 
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would have jurisdiction to award compen 
sation on a different or new basis m a proper 
case though no express objection was taken 
on that basis and no specific claim for com 
pensation to that effect was urged before 
the land acquisition The rule enacted in 
S 18 (2) is one of procedure rather thm of 
iunsdicttcm 1937 M W N 773=46 L W 
492=1937 Mad 902 See also (1939) 2 
M L J 98 (P C ) Jurisdiction of Courts 
under the Act is a special one and is strictly 
limited by the terms of Ss 18 20 and 21 
Tt only arises when specific objection has 
been taken to Collector's award and it is 
confined to a consideration of that objec 
tion Where the only objection taken is to 
the amount of compensation that alone is 
the matter referred and the Court has no 
power to determine or consider anything 
hejond it as for instance an objection to 
the measurement of the land 57 I A 100 
=57 C 1148=1930 P C 64=58 M L J 
223 (PC) If a claim for compensation 
for injurious affection on account of sever 
ance under the item thirdly m S 23 has 
not been made in reply to a notice under 
S 9 of the Act such a claim cannot be 
made or allowed for the first time m a 
reference to the Court under S 18 of the 
Act 1 L R (1941) Kar 217=196 I C 
285=1941 Sind 152 On a reference to a 
Court the matters for decision may include 
either a question as to the total amount of 
compensation a question in which the Col 
lector IS clearly interested or a dispute 
between the parties claiming amongst them 
selves as to the person or persons to v horn 
compensation should be paid a question m 
which the Act docs not consider the Col 
lector to he interested On such a reference 
the Court has not to decide whetlier or not 
the Collector had been so negligent th**! he 
should be required to pav the compensation 
twice over to different persons and a ques 
tion of that sort is one which can only be 
decile I satisfactorily in a separate suit 
1^33 R 176=11 R 344 Application not 
1 cntioning ground for reference but men 
tioning that iroccedings should be postpon 
ed till decision of suit regarding validity of 
act|iii<ition and that compensation was low, 
IS not application under S 18 though Col 
lector tnaV.es reference on such applicalien 
Diilnct Judge gets no juris 1 ction to dciide 
It 49 A 212=23 A I J 33 Trr also 97 
T C -^1=1926 A 7(/> Rut see also 99 
IC 259=1927 M 2^ Proceedings i n Icr 
the Act resulting m an av^ard arc merely 
administrative an! not judicial and tic 
derision therein 1 rds tie Collector only 
1 r 901=15 A 1 J f/*9 Vre also V> I C 
621=4 I \\ 935 If lie owner desires & 

julcial ascerlainmmt of the value of h s 
f>topertv le can asL the Colleeior to do it 
a-rord rg to 18 9| j q ^1 = 16 A I 

J <//) So formalities are require I m 
atVing for a reference A letter written Ij 


claimant to L A Officer stating his non 
acceptance of amount awarded and request 
ing reference to High Court is sufficient 
155 I C 280=1935 M 279 (2) Tenant or 
sub tenant can claim to be heard even 
though he has no saleable interest 1925 
C 197=39 C L J 574 Where part of the 
property sought to be acquired was m the 
possession of a tenant and he had filed an 
objection setting out hts claims and an 
award is made m favour of the owner with 
out any reference to the claims of the tenant 
and the tenant applies more than a year 
after the award for a consideration of hiS 
claims which is summarily rejected on the 
ground that he should have appealed this 
order of the Land Acquisition Officer does 
not amount to an award and no valid 
reference could be made in respect of it 
under S 18 180 I C 882=1939 A L J 

85=1939 All 130 Under the Act there arc 
two perfect and dutinet forms of procedv^t 
contemplated The first is necessary for 
fixing the amount of compensation and tins 
IS an award from which a limited ot 
nppeal to High Court is given by S 54 
The second is when a question of title a"*” 
between conflicting claimants as regards tne 
title to the compensation money in Court 
45 M 320=43 M L J 78=49 I A 
(P C > When Collector on such dispUK 

arising between the parties places the money 
under the control of the Court and the 
parties proceed to litigate their rights to the 
money the decision of the Court on such 
dispute 1 $ a decree and is appealable fhe 
High Court and the Privy Council H ** 
m no sense an award and the 
the right of appeal imposed bv S M doe* 
not govern the case 45 M 320 (PC) 
Application of the Section — S 18 does 
not apply to the determination of the ques 
tions of title to and the investment oi 
money 13 I C 550=237 P W R 1912 
require particulars to be given It requires 
onh the grounds of the objection to be 
mJ by grounds’ is meant such of the four 
grounds mentioned in S 18 (1) as are relieo 
upon 65 I A 145=1 L R (1939) All 
4r0=1939 r C 133=(1939) 2 M L T 
(P C ) Reference to Civil Court under 
the Act is the onlv remedy of the 
or claimants 52 P R 1913 (Supp ' 

I C m \\niere there is a dispute as to 
who IS the actual claimant to the compm 
sHion the Divisional Judge can deci Ic qu^ 
tions of title to lie money 13 T C 53 
237 P W R 1912 A reference w 
S 36 IS inidc solelv on the (|ucstion ol m 
Iv the T'-quis lion officer of Ins own rrio"’ 
whilst the reference t ndcr S 18 is {uode 
tic npjlicaticm of person intcrcstel in 
compensation money 93 I C ,e it 

R 1919 A ca.c tcltrml iinJcr “I 18" 
shIkcI to the limitation contimed m *> * , 
and not merely anv particular nljf^tio^ 
the District Judge hn power and is ^ ^ 
to consider tie question of the compen 
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awarded in its entirelj 54 I C 920=69 P 
W R 1921 Tlic reference to the Court by 
the Collector relates to the total amount ot 
compensation to be awarded bj the Court 
and nothing in the Act prc\ents the Judge 
from awarding a less sum on an> one of the 
items though he cannot award a less sum 
m total than the Collector s award ^ M 
L J 379=14 I C 270 WTien a case is 
referred bj the Collector to the Court the 
whole case is referred and not any parti 
cular objection 22 M L J 379 


Burden or Proof —In a reference to 
Court the award of the acquisition ofRcer is 
fnma fane c\idence and the burden is on 
the claimant to show that the award is 
wrong 90 I C 279=1926 M 961 1934 L 
97 See also 41 C W N 1291=66 C L J ' 
134=1937 Cal 680 No doubt mitiatlj the 
burden of proving that the Collector’s award 
IS wrong is on the claimant, but where Dis 
trict Judge has assessed the value of land 
acquired bj the Secretarj of State at a parti 
eular rate nnd the Secretary of State is dis 
putinc the assessing value burden of prov 
ing that assessing value is wrong is placed 
on Secrctarj of State (1926 M 961 
Expl and Dist ) 118 f C 541=1929 L 
112 1934 L 97 In cases of reference 
under S 18 the Collector is a defendant 
and has to support hts award He must do 
so by producing evidence and establishing 
the facts upon which he relies He cannot 
rel> upon anj statement m his award that 
the amount awarded per kallia of land is 
based on the aNeragc price per kalka con 
tamed in a number of kahalas or sale deeds 
without nroMng those kabalas on which he 
relies The kabalas must be produced and 
proved if not admitted by the other parly 
and evidence must be gw cn on behalf of the 
Collector as to where the lands which are 
the subject matter of the kabalas arc situate 
and as to the nature of the lands It is 
enough for the Collector to obtain informa 
tion from the registration office about the 
a\erage sale price of se\eral kabalas relat 
mg to lands without causing the kabalas 
themselves to be produced in Court 21 
Pat L T 9=1940 Pat 362 


PREsuMmoN — In the absence of any 
definite evidence the Court may presume 
that the vtleresls of the landlord and of the 
ocmfaney tenattt exclusive of specific 
amounts spent on extraordinary improve 
ments of the land are in the ratio of 10 6. 
but if there are other considerations that 
nresumption ma\ be rebutted 55 A 897= 
1934 A L J 8=1934 A 239 (F B ) 
Nece««iar\ Party — See 1940 Pat 362 
WTien the Collector acquired certain land on 
behalf of a Mumcipalitj and the Collector 
made a reference under S 18 of lie Act 
I fid that to such a proceeding the Munia 
nalitv was not a necessarv parn 7 R 20 
=117 I C 247=19W R 115 In proceed 
mgs under S IS wherein ownership « 


claimed by Government and denied bj other 
parties hav ng admittedly some interest, the 
Secretary of State need not be made a nartv 
9 M L T 272=9 I C 341 As to addition 
of parties see 31 C W N 384=1927 C 352 
The principle of O 1, R 10 (2), C P 
Code does not apply to proceedings’ under 
the section 31 C W N 384 

Persons interested — Although Govern 
ment can neither be a claimant nor person 
interested under the Act jet its title can be 
decided if an adverse title is set up by a 
claimant 1936 Pesh 217 An award was 
with respect to three survey numbers which 
were in dispute m Civil Court between two 
claimants A and B Prior to the notifi 
cation in the acquisition proceedings A had 
obtained decree m trial Court against B 
with respect to two out of three survey 
numbers B had appealed but A had not 
but could have filed cross objections with 
regard to the third survey number Held 
that A was a person interested in the third 
survey number also 1931 P C 39=60 M 
L J 399 (PC) A presumptive shebofl 
of debitller propertj is a ‘person interested 
and can ask for a reference under this 
section 41 C W N 464 Also company 
on whose behalf acquisition is made 43 
C W N 973=1939 Cal 669=1 L R 
(1939) 2 Cal 669 As to right of heir of 
recorded tenant under C P Tenancy Act 
to object to award of compensation see 
1936 P 542 Where a case is referred to 
the District Judge on objections being 
raised to the award of the L A Officer and 
the case on appeal to the High Court by 
some of objectors is again remanded to the 
District Court an objector who has not 
taken part in the proceeding before the Dis 
trict Judge and those who have not appeal 
ed from order of District Judge are not 
entitled to intervene as objectors on remand 
1933 L 948 

Power of Collector to make Refereno: 

A Collectors authority to make a refc 

rence as the agent of Government is res 
Incted by S 18 II I C 590=7 N L R 
88 See also 1934 A L J 32=1934 A 260 
(F B ) 

Grounds or Reference — Grounds of re 
fercnce if should be stated m detail 58 
I C 631=24 C W N 716 A highly 
technical objection that the application re 
quinng the Collector to make a reference 
was not made bj tlie proper person should 
be taken at the first opportunitj when it 
might possiblj have been met by making a 
frc'h application and if not so taken, must 
be considered to have been waived 131 
I C 332=1931 P C 39=60 M L J 399 
(PC) \\'herc in respect of certain 
Bungalows, both the Government as well as 
the owner claimed the ownership of the site 
and the Collector found the Government to 
be the owner of the site and awarded com* 
pensation for buildings alone, a reference to 
the District Judge m respect of tlut order 
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under S 18 of the Land Acquisition Act is 
competent and the District Judge has juns 
diction to deal with such a reference 1939 
A 34=1938 A L J 1161 
Who can claim Reference — As to 
whether a Hindu reversioner can claim a 
reference see 105 I C 219=1927 M 867 
See a!so 41 C W N 4M (Presumpti\e 
shebait) Person entitled defending pro 
ceedings under the Act — Another person 
found entitled in appeal can continue the 
proceedings 1928 bl 89 Persons who 
ha\e receised notice and who have appeared 
before the Collector at the time of the ap 
portionment of the compensation money 
must, if thej object to that apportionment 
make an application under S 18 of the Act 
and are not able to avail themselves of 
proviso (3) S 31 (2) of the Act and are 
therefore debarred from filing a cm! suit 
147 I C 877=30 N L R 40 See also 
I L R (1939) 2 Cal 401=43 C W N 
973=1939 Cal 669 (A company or local 
authority for whom land is acquired is a 
person interested and can claim a reference 
under this section) 

Receiver —An acceptance of the award 
b\ the receiver who is appointed by the 
Court to an estate and directed to accept 
the award on behalf of the claimants where 
the appointment was without prejudice to 
the contentions of the parties as to the 
madequacj of the compensation nionej will 
not take awaj the right of a claimant to 
make a reference It would be «o esen 
under the general law relating to receivers 
Though a partj is not actuall> present when 
the award is drawn up and signed when a 
rcccuer appointed b> the Court for the 
estate is directed to accept tl c award on 
behalf of the claimants and he appears be 
fore the Collector on the date when the 
award is drawn up and signed and accepts 
the award that is a sufficient representation 
of the parties concerned and the party who 
IS not acItialU present is also represented 
and comes within the terms of S 18 (2) 
(o) 38 C \\ N 844=61 C 1011=1934 

C 78S 

IiMiTVTiON — Under S 18 (2) (<i> of the 
Act m award cannot he sail to be male 
until It IS drawn up and signed b> the Col 
lector It IS not made when it is «etll«l 
what tie award is going to be Hence the 
start ng point of limitation under S 18 (2) 
(o) IS the date on which if is so drawn up 
and signed 3S C \\ V 844=61 C lOH 
= 1934 C 7S8 Tlie reference withm six 
tnoatl t of l1 c date of the award i* wilhm 
time imler k \<* (2) (b) 46 I C 3a5 

No extensi in of 1 me is allowallc on the 
ground of mmorit) un Icr S 18 64 P R 

I914r:2a 1 C 4t<t After a reference las 
Ikoi ma le bv the CoHeelnr it is not oj>en 
to ti e *5fCTetar> of ^tate lo plead before the 
C< ifl I* at tic application ly the owtirr was 
larte 1 by I mitalion and that tl e Teferencq 
oujl t rot to hare been made 1932 A L 


J 7a2=1932 A 597 The final determi 
nation of the question as to "hefter the 
application for a reference under S 18 is 
tarred by time or not must be made by the 
District Judge The L A Officer has no 
jurisdiction to refuse to make the reference 
eten if m his opinion the application ts tiot 
in time under Cl (a) or Cl (b) of 
(2) of S 18 of the Act 137 I C ^ 
1932 O 180 On this point see also IK* 
R 135 ^ , 

Award when valid — An award signeo 
by the Collector as L A Officer satisfies 
the requirements of the law as regards sig 
nature and official designation for the pur 
poses of this Act 48 P R 1914=24 I C 
379 The actual pajment of the compen 
sation is not part of tlie Collecto^ 
which IS complete as soon as the Collector 
apportions the amount of the compen«ation 
between the parties 17 I C 393 A Co 
lector’s award under the Act becomes com 
plete on the \ery daj on which it 
not when it is after%vards directed to be pa n 
to claimant 14 I C 537 

Omission to claim —Omission to cia m 
—Failure of landlord to demand ref^enf*^ 
—Tenant obtaining extra— Rights of 
38CLJ 265=1924 C 158 Aper«onwlo 
though a part) to a refereneg. did not pres 
his claim to an> part of the compensation 
IS not entitled to reopen the 
end suit 32 I C 922 In a land acquisi 
lion case no question for whicli the objector 
I, as not asked the Collector 
releienco to the Civil Colirt under S IJ 
van be mooted 180 P L R 1914=24 
I C 903 

Appeal —Where a District Judge directs 
the return nf a reference made to Inrn 
under S 18 on the ground that he has no 
jurisdiction to deal with it his order is no 
open to appeal to the High Court but tii 
appeal if preferred mav be comertiJi m 
a reMSion petition 1938 ALT 1161 

Rraasiov — Confuct of Rulincs — 
Collector making a reference or refiKing t 
make a reference under S 18 acts juclicia y 
and his proceedings are therefore subject t 
reaision by the High Court or Chief Cour 
67 P R 1916=36 I C 213 38 C W N 
=1934 C 748 45 C W N 792. 1933 
LJ 1181 16 O C 374=22 I C <^2 W- 
O 180=137 I C 68 bill see ron/m 47 n 
609=25 Bom I R 398=1923 B 290 19^ 
A L J 769=1932 A 568 (F B ) 54 A 

282=1932 A 598 1930 L 

711 (2) . 1933 L 242 26 N L R 209-19^' 
V 271 1937 N 12 12 R 27:=1934 K 

HR 4 L W 535=36 I C , 

(19111 I-ah 100=1940 Ub 299=43 » ‘ 

R 408 1937 Nag 12=168 I C 712 -j* 

C W N 1301 = 1937 <j! 705_. 1933 A L ) 

116 But a mandamus ma> be ,„t,, 

proper case directing him to do a parlic 
act 36 1 C (.21=4 I W 535 . 

Rrrrarvcr — TJ e jurisdiction i 

Court to entertain tl e reference is not ou 
though tlic compensation mone) awardfo / 
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ProMded that e\er> such application shall be made 

(a) if the person making it was present or represented before the Collector 
at the time when he made hts award, within six weeks from the date of the 
Collector’s award, 

(&) in other cases wilhin six weeks of the receipt of the notice from the 
Collector under section 12 sub section (2), or within six months from the date 
of the Collector’s award whichever penod shall first expire 

and 12 will show that the date of making an 
award is meant by the Act to be different 
from the date on which the award is to be 
5*^ S 18 (2) proviso refers to the 
former Tlie date of award is the date on 
which a formal declaration is made by the 
Collector of the amount of compensation 
and of the person to whom the same is 
payable 27 A L J 1186=1929 A 769 
Secs 18 19 and 20 Powers of Couxc 
TOR AND Court — The decision on a question 
of limitation on an application under S 18 
rcsts^with the Collector and not with the 
District Judge S 19 also indicates that 
the question of limitation is to be decided 
by the Collector The District Judge can 
not sit as a Court of Appeal over the Col 
Iwtor when the latter has come to the con 
elusion that the application is made within 
lime The function of the District Judge 
IS confined to giving a decision on objections 
raised 189 I C S84=I«0 Pesh 35 
Making reference is an act withm the juris 
^clion and authority of the Collector 
Having made the reference it is not open 
for the Collector or the Secretary of State 
to say that the reference was wrongly made 
although ground for saying so may be that 
the a^licatien by the owner was belated 
Ihc Court does not sit on appeal over the 
Collector and the Act does not give any 
authority to the Court either in express 
terms or by implication to go behind the 
reference 27 A L J 1186=1929 A 769 
Secs 18 and 21 Reterence on ques 
TIOV or AMOUNT OF COMPENSATION — QUES 
TION or TITLE TO LA^D ACQUIRES — Ip RELEVANT 
—The jurisdiction of the Court on a refe 
rence by the Collector is a special jurisdic 
tion If the only objection is to the amount 
of compensation that alone is the matter 
referred to and the Court has no power to 
determine or consider anything beyond what 
ts referred The question of title to the 
land acquired is therefore not relevant m a 
reference on tl e question of the amount of 
compensation only because in an inquiry as to 
the amount of compensation only the ques 
tion IS how much more the claimant is to 
get and how much more is the Government 
to pay ilie only question is the additional 
amount of compensation It does not in 
volve tie determination of tie question of 
li e right to claim or the liability to pay anv 

„7IC 

Sec*. 18 and 30— The Collector must 
TOfer a question of title if required to do so 
*^“?**on t««Ted withm the pres 
U »rrlication is received 
after that time he then has the option of 


NOTES 

the Collector has been pud out The Court 
has inherent power to recall the money 
improperly pud out 21 I C 111=17 C 
W' N 1087 See also 63 I C 1 1930 Mad 
576=59 M L J 30 Under S 18 a refe 
rence can only be made by a written appli 
cation to the Collector requiring that the 
matter be referred for the determ nation of 
the Court 26 O C 324=1924 O 127 
Proceedings under Part III amount to a 
new inquiry by the District Judge and not 
an appeal 36 M 390=25 M L J 17=12 
I C 436 Can a District Judge ask the 
Collector to revise his award after reference 
to him under S 30 (Ibid ) 

Review —The Collector acting under 
S 18 Land Acquisition Act has no power 
to review his own order 54 A 282=1932 
A 598 

Payment of Money —The right of a 
person to have a reference under S 18 is 
not affected by the opposite party having 
taken out the money from the Collectorate 
behind his back 1 Pat L T 143=56 I C 
125 The Collector should not permit the 
money to be wlthd^av^n before the expiry 
of the term fixed by S 18 for objecting to 
the award and applying for reference 56 
I C 123 LA Judge with whom a 
sum of money is deposiied to a lunatics 
credit cannot refuse compliance with the 
order of a District Judge m his lunacy juris 
diction directing payment of the money to 
the Iipiatics natural guardian 37 I C 110 
=20 C W N 973 

Right or suit— Jurisdiction —In a land 
acquisition case party dissatisfied with award 
or with apportionment of compensation can 
not have remedy by suit in Civil Court 28 
C W N 506=1922 C 4 147 I C 877=30 
N L R 40 Where there is no adjudi 
cation by the Collector as to apportionment 
of compensation nor reference to District 
Court there is nothing to prevent a Civil 
Court from adjudicating a dispute between 
rival claimants 92 1 C 484=1926 L 321 

Sec 18 Proviso — References witch 
become absolutely barred by the proviso to 
S 18 will only be those to which Govern 
ment is a party 43 P L R 133=1941 
Lah 268 

See 18 (2) (b) —The expression "date 
of a I'ord be ng indefinite the Legi lature 
meant the date of the filing of the award to 
be the date contemplated m O (6) sub S 
(2) of S 18 If limitation is to start, it 
ought to start from the date of tie filng 
of the award and not from t! e maktn~ of it 
Tlie date of the award is not the date on 
winch It IS filed A comparison of ^s 11 
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under S 18 of the Land Acquisition Act is 
competent and the District Judge has juris 
diction to deal with «uch a reference 1939 
A M=1938 A L J 1161 
Who can claiji Reftjievce —As to 
whether n Iltndti reversioner can claim a 
reference see 103 I C 219=1927 M 867 
See also 41 C W N 4M (Prcsumptiic 
shebait) Person entitled defending pro 
ceedings under the Act — Another person 
found entitled m appeal can continue the 
proceedings 1928 M 89 Persons who 
have received notice and who have appeared 
before the Collector at the time of the ap 
portionment of the compensation mone> 
must if the} object to that apportionment 
make an application under ^ 18 of the Act 
and are not able to avul thein«el\es of 
proviso (3), S 31 (2) of the Act and arc 
therefore debarred from filing a civd suit 
147 I C 877=30 N L R 40 See also 
I L R (1939) 2 Cal 401=43 C W N 
973=1939 Cal 669 (A compaiu or local 
authority for whom land is acquired is a 
person interested and can claim a reference 
under this section) 

Recfiver — An acceptance of the award 
bv the receiver who is appointed by the 
Court to an estate and directed to accept 
the award on behalf of the claimants where 
the appointment was ‘without prejudice to 
the contentions of the parties as to the 
madequaej of the compensation mones will 
not take awaj the right of a claimant to 
make a reference It would be <o cien 
under the general law relating to receivers 
Though a part> is not actuallv present when 
the award is drawn up and signed when a 
receiver appointed bj the Court for the 
estate is directed to accept the award on 
behalf of the claimants and he appears be 
fore the Collector on the date when the 
aivard is drawn up and signed and accepts 
the award that is a sufficient representation 
of the parties concerned and the party who 
IS not actually present is also represented 
and comes with n the terms of S 18 (2) 
(a) 38 C W N 844=61 C 1041=1934 

C 7S8 

Limitvtion — Under S 18 (2) (o) of the 
Act an award cannot be said to be made 
until it is drawn up and signed by the Col 
lector It IS not made when it is settled 
what the award is going to be Hence the 
starting point of limitation under S 18 (2) 
(o) IS the date on which it is so drawn up 
and signed 38 C W N 844=61 C 1041 
=1934 C 738 The reference within six 
months of the date of the award is within 
time under S 18 (2) (b) 40 I C 355 

No extension of time is allowable on the 
ground of minority under S 18 64 P R 

1914=2o I C 448 After a reference has 
been made by the Collector it is not open 
to the Secretary of State to plead before the 
Court that the application by the oivner wras 
barred by limitation and that the reference 
ought not to have been made 1932 A L 


J 752=1932 A 597 The final deternu 
nation of the question as to whether the 
application for a reference under S 18 i$ 
Ittrred b> time or not must be made by the 
District Judge The L A Officer has no 
jiinsclictiou to refuse to make the reference 
even if in his opinion the application is not 
in time tin Icr Cl (a) or G (b) of sub S 
(2) of 18 of the Act 137 I C 6te 
1912 O 180 On this point see also 1926 
R 13S . J 

Awaud wilts VALTD — An award signed 
by the Collector as L A Officer satisfies 
the requirements of the law as regards sig 
nature and official designation for the rui" 
poses of this Act 48 P R 1914=24 1 C 
379 The actual payment of the compen 
satton IS not part of the Collectors award 
which IS complete as soon as the Collector 
apportions the imotint of the compemation 
between the parties 17 I C 395 A Col 
lectors award under the Act becomes com 
plctc on the very day on which it is made 
not when it is afterwards directed to be pa n 
to claimant 14 1 C 537 

Omission to claim —Omission to claim 
— Failure of landlord to demand reference 
— ^Tenant obtaining extra— Rights of party 
38 C L T 265=1924 C 158 A person who 
though a partv to a reference not press 
his claim to any part of the compensation 
IS not entitled to reopen the question in a 
cud suit 32 I C 9^ 
tion case no question for which the objector 
has not asked the Collector to make | 
reference to the Civil Coiirt under S lJ 
can be mooted 180 P L R 1914—24 
I C 903 

Appeal —Where a District Judge dirKts 
the return of a reference made to him 
under S 18 on the ground that he has no 
jurisdiction to deal with it his order is not 
open to appeal to the High Court but the 
appeal if preferred may be comertgd mto 
a revision petition 1938 ALT 1161 

Revision — Conflictt of Rulings — the 
Collector making a reference or refusing to 
make a reference under S 18 acts 
and his proceedings are therefore sublet t 
revision by the High Court or Chief Court 
67 P R 1916=36 I C 213 38 C W N ^ 
=1934 C 748 45 C W N 792, 1938 .^, 
L J 1181 16 O C 374=22 I C 652 
O 180=137 I C 68 but see contra 47 B 
699=25 Bom L R 398=1923 B 290 193 
A L J 769=1932 A 568 (F B ), 54 A 
282=1932 A S98 1930 L 242=127 I U 

711 (2) 1933 L 242 26 N L R 30^1930 
N 271 1937 N 32 12 R 275=1934 K 

HR 4 LW 535=36 I C 621,^1 LK 
(1941) Lah 100=1910 Lah 299=43 P 
R 408 1937 Nag 12=168 I C 712 4i 

C W N 1301=1937 Cal 705 1938 A L J 
116 But a mandamus may be issued in 
proper case directing him to do a particu 
act 36 I C 621=4 L W 535 . 

Reference — ^The jurisdiction ot y 

Court to entertain the reference is P'i 
though the compensation money awaroea / 
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ProMcfed that cver> such application shall be made — 

(o) if the person making it a\as present or represented before the Collector 
at the time when he made his aA\ard, within six weeks from the date of the 
Collector’s award, 

(i») in other cases, wilhm six weeks of the receipt of the notice from the 
Collector under section 12, sub section (2), or within six months from the date 
of the Collector’s award, whichever period shall first expire 


NOTES 

the Collector has been paid out The Court 
has inherent power to recall the inonc> 
improperl> paid out 2I I C 111=17 C 
W N 1087 See also 63 I C 1 1930 Mad 
576=59 M L J 30 Under S 18 a refe 
rcnce can only be made bj a written appli 
cation to the Collector requiring that the 
matter be referred for the determination of 
the Court 26 O C 324=1924 O 127 
Proceedings under Part III amount to a 
new inquiry by the District Judge and not 
an appeal 36 M 395=25 M L J 17=12 

I C 436 Can a District Judge ask the 
Collector to rcMse his award after reference 
to him under S 30 (fbtd ) 

Revjfw — The Collector acting under 
S 18 Land Acquisition Act has no power 
to review his own order 54 A 282=1932 
A 598 

PAyMENT OF Movev —The right of a 
person to have a reference under S 18 is 
not affected by the opposite party haMng 
taken out the money from the Collectorate 
behind his back 1 Pat L T 143=56 I C 
i2a The Collector should not permit the 
money to be withdrawn before the expiry 
of the term fixed by S 18 for objecting to 
the award and applying for reference 56 
I C 12o LA Judge with whom a 
sum of money is deposited to a lunatics 
credit cannot refuse compliance with the 
order of a District Judge m lus lunacy juris 
diction directing payment of the money to 
the lunatic's natural guardian 37 I C 110 
=20 C W N 975 

Right of suit — Jurisdiction — In a land 
acquisition case party dissatisfied with a>v3rd 
or with apportionment of compensation can 
not have remedy by suit in Civil Court 28 
C W N 506=1922 C 4, 147 I C 877=30 
N L R 40 Where there is no adjudi 
cation by the Collector as to apportionment 
of compensation nor reference to District 
Court there is nothing to present a CimI 
Court from adjudicating a dispute between 
rival claimants 92 I C 484=1926 L 321 

Sec 18, Proviso — References winch 
become absolutely barred by the pros iso to 
S 18 smII only be those to which Cosem 
ment is a party 43 P L R Id 3=19I1 
Lah 268 

Sec 18 (2) (b) —The expres'icn “dale 
of OTt'urd being indefinite, the Legt<Iature 
meant the date of the filing of the asvard to 
be the date contemplated in O (b) «ub S 
(2) of S 18 If limitation is to start, it 
ought to start from the date of the filng 
of the award and not from the making of it 
Tlie date of the award is not the date on 
sshtch it IS filed A comparison of ‘*s II 


and 12 will show that the date of making an 
award is meant by the Act to be different 
from the date on svhicli the award is to be 
f ** S 18 (2) proviso refers to the 
former The date of award is the date on 

which a formal declaration is made by the 
Collector of the amount of compensation 
and of the person to whom the same is 
pa^ble 27 A L J 1186=1929 A 769 
Secs 18, 19 and 20 Powers of Collec 
TOR AND Court —The decision on a question 
of limitation on an application under S 18 
rcsts_^with the Collector and not with the 
District Judge S 19 also indicates that 
the question of limitation is to be decided 
by the Collector The District Judge can 
not sit as a Court of Appeal over the Col 
I«tor when the latter has come to the con- 
clusion that the application is made within 
time The function of the District judge 
IS coined to giving a decision on objections 
raised 189 I C 534=1940 Pesh 35 
Making reference is an act within the juris 
^ction and authority of the Collector 
Having made the reference it is not open 
for the Collector or the Secretary of Slate 
to say lliat the reference was wrongly made 
although ground for saying so may be that 
the application by the owmer was belated 
Ihc Court does not sit on appeal over the 
vollcclor and the Act docs not give any 
authority to the * Court" either in express 
terms or by implication to go behind the 
reference 27 A L J 1186=1929 A 769 
Secs 16 and 21 Reference on ques 
•nov of amount of compensation — Ques- 
tion or TITIE TO LAND ACQUIRED — Ip REIEVAVT 
—The jurisdiction of the Court on a refe 
rcnce by the Collector is a special jurisdic 
tion If the only objection is to the amount 
of compensation that alone is the matter 
referred to and the Court has no power to 
deterrame or consider anything beyond what 
IS referred The question of title to the 
land acquired is therefore not relevant m a 
reference on the question of the amount of 
compensation only because m an inquiry as to 
the amount of compensation only the ques 
I on IS liow much more the claimant is to 
get and how much more is the Government 
to pas The only question is the additional 
amount of compensation It does not in 
\ol»e tie dclerramation of the qje«tion of 
the right to claim or the liability to pay any 
additional compensation 1S7 1 C 361=44 
C \\ N 411=1910 &1 56 
Secs. 18 and 30— The Colector must 
refer a question of title if required to do so 
bs an application received vnthm the pres- 
cribed tune; bat if an applifaiion is reensed 
after that lime, he then has the option of 
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(2) The application shall state the grounds on which objection to the 
award is taken 

Collector’s statement to 19 (1) In making the reference, the Collector 

the Court shall stale for the information of the Court, in 

writing under his hand, — 

(®) the situation and extent of the land, with particulars of any trees, 
buildings or standing crops thereon , , 

(b) the names of the persons whom he has reason to think interested in 
such land , 

(c) the amount awarded for damages and paid or tendered under 
sections 5 and 17 or cither of them, and the amount of compensation awarded 
under section II , and 

(d) if the objection be to the amount of the compensation, the grounds 
on which the amount of compensation was determined 

(2) To the said statement shall be attached a schedule giving the parti 
culars of the notices served upon, and of the statements in writing made or 
delivered by, the parties interested respective!) 

20 The Court shall thereupon cause a notice specifying the da> on which 
Service of notice Court will proceed to determine the objection, and 

, , , directing their appearance before the Court on that 

daj, to be served on the following persons, namely — 

(а) the applicant , 

(б) all persons interested in the objection, except such (if any) of them 
as have consented without protest to receive pavanent of the compensation 
awarded and 


(c) if the objection is in regard to the area of the land or to the amount 
of the compensation the Collector 


NOTES 

referring the matter to the District Ttidjje 
or refusiiij? to do so and if the Cnl'ector 
while forwrardinj; the reference himself 
mentions that the application is recewed 
after the prescribed time it is to be pre 
sumed that he is intentionally mahm? a 
reference under S 30 of the Act 43 P 
L R 153=1941 Lah 268 
Distinction between — The three mam 
points of distinction between Ss 18 
and 30 of Land Acquisition Act are 
that S 30 leaves the Collector with 
a power of discretion m the matter whrh 
he does not possess under S 18 that the 
subiect matter of reference under S 30 is 
limited to cases in which Government is not 
directl> interested and that S 18 alone con 
tains a definite provision for limitation 43 
P L R 153=1941 Lah 268 

Secs 18 and 31 — On a reference 
made to the Court under S 18 or 
^ 31 of the Act it IS not open to 
the Court to decide the amount of compen 
•sation pa>ahle to a parl> who never asked 
•for a reference and to give him a decree for 
anjthinff more than what was awarded bj 
the Land Acquisition Officer m the absence 
of a reference made to the Court b> the 
Land Acquisition Officer at tlic instance of 
such person On a reference under S 18 
tl e jurisdiction of tl e Court is confined to 
considering and pronounc ng upon the objec 
tion which has been raised m (he written 


annlieation for the reference I L R 
(19411 ^fad 753=1941 Mad 660=(I941) 
t M L J 527 

Secs 19 (1) (d) Burden OF Pnoof — 
The onus is on the claimant to show that the 
award is calculated on a wrong basis but if 
the award was made without faking any cm 
dence the Collector has to iu5tif> h s award 
under S 19 ( 1 ) (rf) 24 I C 141=27 if 

fo mode of valuation see 
nCLT 612=6 I C 457 Sec also 36 C 
957 33 C 325 

Sec 20 Notice to Collector — When 
NECESSSRT —Notice to Collector is neces 
sary only m a case where the objection is m 
regard to the area of the land or to the 
of compensation 1933 R 176=ff 
K 344 Reference to tribunal on qiestion 
of amount of compensation — Tribunal declar 
mg claimant K to be ent tied to enhanced 
amount of compensation — Declaration based 
on compromise between claimants to pro 
— Secretary of Slate for India is 
*^s|ary part) 44 C W N 411=1940 

Sec 20 (c) —Under S 20 (c), the Sccre 
•?*y ®f State IS not interested as a party m 
me distribution or apportionment of th^ 
^pensation 20 A L J 604=19^2 A 43S 

a person to whom a wrong award of 
compensation is alleged to have been made 
♦u impleaded as a part) respondent to 
the appeal b\ a claimant the Court cannot 
award him anj rel ef 1922 A 43« 
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Tiil Land Acquisition Act (I of 1894) i 


Restriction on scope of 
proceedings 


21 The scope of the inquiry in every such 
proceeding shall be restneted to a consideration of 
the interests of the persons affected b> the objection 
22 Eterj such proceeding sinll take pinec in open Court, and all persons 
P,.eeedmB, to bo in opoi. '“‘il'"’ "■ anP Civil Court in the province 

rort entitled to nppear, plead and act (as the case 

iin\ be) in such proceeding 


Matters to bo considered in 
determining compensation 


23 (1) In determining the amount of compen 

sation to be awarded for land acquired under this 
Act, the Court shall take into consideration — 


NOTES 

Sec. 21 — In compensation between land 
lord and tenant the reasonable course is to 
find the I'alue of the land as a whole first 
The rights between the landlord and tenant 
IS to be raised subscquentlj as betiscen them 
The mluation of the land should be ascer 
tamed by considering cases of simitar sales 
It IS not a proper method of approach to 
i-alue the different interests separately un 
less it IS quite clear what the rights of the 
different parties are and unless the eiidence 
affords instances of dealings in exactly the 
same rights as are m question 58 C 13« 
ssl3S I C 438=1932 C 143 See aho 92 
I C 484=1926 L 321 cited under S 18 
supra 

See 23— S 23 is not exhaustive It does 
noto direct that no other matters than those 
fpecifled in the section ma) be taken mo 
account In special casts the Court may 
take other matters into consideration 44 
Bom L It 57 

ITabkitp VALUE —The market value of land 
is xouehlT the price which an owner wimng 
and not ohligfld to sell might expwt from 
a willing purchaser 18 I C 638 — 17 C L 
T Ts 1925 51 -3'’=50 M L J 5C6 5 H 
799 See aUo 57 I C 301=23 O C 89 
The ejprcs«ion ‘maiket-valne’ in 6 -3 

means in the case of land its valnle measured 
bT a consideration of the prices that have 
bien obtained in the past for Ian i of oimilaT 
nnd in Similar positions 66 I A 104 


45 


S'lf E'’'’<“ 9 V 9 r 5 M 53"=13 C W N 

557—1939 p C 98 =( 1939 ) 2 M L J 4 . 
IP 0 1 The Barhet to in B 

si mmna tho marlet v.In. of tba eontiett 
land in vhith lha noliStation nndtr 
H 4 of the Aet appliei and not iepataln 
fntc?esta in It The nomal method ale take 
S. martA valne of the land nod then In 
npportion that amongat the differrat inter 
bn the Aet doee not lar dean nnr 
h“id nod fait inle and ,n t^ial enie. it 
narbe deeiiahlt to adopt n different melbot 
K mlninc eepamlelp eaeh inteie.t m the 
lid 44 Hem L E 57 

ACd eold hr harffaininff Land aequ mlien 
nee entried on ntjdaee, ,beiv for 
qiAation. thtre hai net bern nnr ral. rf 
\ 1 -I .t.oeT<T The place is tueh where 

bar Und In „eh ent. 


where there la no prevailing puce of land 
Dor any standard of comparuon, market 
value must be ascertained by finding out the 
income which the land was bringing to the 
owner and then capitalizing it on the prtnci 
pie of reinstatement 1938 Fat 618 In 
determining compensation under S 23 what 
has to bo done first is to find ont what is 
tho market value of the land itself Irrespec 
tive of any consideration as to bow it is 
held Next step would bo to apportion the 
valne among the several parties hoVling dis- 
tinct and separate interess in the land 27 
A L J 522=1929 A 525 Methods of 
vnloation of land acquired under the Aet 
may be classified under three beads, vis , (1) 
the opinion of experts (2) the price paid 
within a reasonable tune in iona fide tron 
sections of purchase of tbe lands acquired of 
the lands adjacent to the land acquired and 
possessing sinilar advantages (3) and a 
number of years' purchase of tho actual or 
immediately pro*pMtire profit of the lands 
acquired 1933 B 57 See alto 1938 Smd 
2'*5 The Privy Council is bound by tho 
terme of tbe Act which deals in 6s 23 an I 
24 with tbe considerations that are to be 
taken into account in determining the value 
of tie Iind 33 C W N 549=1929 P C 
ll‘’=56 M L J "60 (PC) Market 
^alue — Determination of See 33 A 733= 
11 I C 815 See aho 41 C 967=18 C W 
\ 854 106 I C 909 Thert Is no diffe 

rence between the principles of Bngl sU Law 
nod Indian Law as to determining the 
market value of ialnd compulsorily acquired 
5 R "95 Market value—Critena for deter 
miniDg 12 I C 202=4 Bur L T 250 
Market mine — Considerations — Fpecnlation 
as a lasis for determining market valne how 
far allowable 48 B 190='’5 Bora L It 
|16'>=19*’4 B ICl See alto 12 L L J 
"SO 1931 P 52 The market value of a plot 
of land IS to be determined as a whole Lsvicg 
H4va d to tie sales in tbe vicinity 48 B 
joo See ath 56 St L J 127, 22 I C 78 
J031 8 56 Bet sale of land for eominal 
tom influcneed hr religions and charitable 
rotivfS cannot be taken as a criterion for 
the market mine of another p’ot 1936 L 
500 The exiresaion “markc' valu^” means 
tie mine which a parcel of land woald realu** 
if soil in the market 48 B 190 IlTpotbe- 
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(2) The application shall stale the grounds on which objection to the 
award is taken 

Collector’s statement to 19 (1) In making the reference, the Collector 

the Court shall state for the information of the Court, in 

writing under his hand, — 

(c) the situation and extent of the hnd, with particulars of any trees 
buildings or standing crops thereon , , 

(b) the names of the persons whom he has reason to think interested in 
such land , 

(c) the amount awarded for damages and paid or tendered under 
sections 5 and 17 or either of them, and the amount of compensation awarded 
under section 11 , and 

(d) if the objection be to the amount of the compensation, the grounds 
pn which the amount of compensation was determined 

(2) To the said statement shall be attached a schedule giving the parti 
culars of the notices served upon, and of the statements in writing made or 
delivered by, the parties interested respective!) 

20 The Court shall thereupon cause a notice specif) ing the day on which 
the Court will proceed to determine the objection, and 
Service of notice directing their appearance before the Court on that 

day, to be served on the following persons, namely — 

(a) the applicant , 

(&) all persons interested m the objection, except such (if any) of them 
as have consented without protest to receive payment of the compensation 
awarded and 

(e) if the objection is m regard to the area of the land or to the amount 

of the compensation the Collector - 


NOTES 

referring the matter to the District Tudge 
or refusing to do so and if the Col'cctor 
while forwarding the reference himself 
mentions that the application is received 
after the prescribed time it is to be pre 
sumed that he is intentionally making a 
reference under S 30 of the Act 43 P 
L R 153=1941 Lah 268 
Distinction between — The three mam 
points of distinction between Ss 18 

and 30 of Land Acquisition Act are 
that S 30 leaves the Collector vvith 
a power of discretion in the matter v\ n cli 
he does not possess under S 18 that tl e 
subject matter of reference under S 30 is 
limited to cases m which Government is not 
directb interested and that S 18 alone con 
tains a definite provision for limitation 43 
P L R 153=1941 Lah 268 

Secs 18 and 31 —On a reference 
made to the Court under S 18 or 
S 31 of the Act it is not open to 
the Court to decide the amount of compen 
•sation p'lj’able to a party who nfever asked 
•for a reference and to give h in a decree for 
anvthing more than what was awarded bj 
the Land Acquisit on Officer m the absence 
of a reference made to the Court bv the 
Land Acquisition Officer at tl e instance of 
sucii person On a reference under S 18 
the jurKdiction of tl e Court is confined to 
considering and pronouncinp upon the objec 
tion which has been raised m the written 


annlication for the reference I Ji,?» 
(1941) Mad 753=1941 ^^ad 660=(194i; 

I M L J 527 

Secs 19 (1) (d> Burden of r 
The onus is on the claimant to show mat tn 
award is calculated on a wrong basis but u 
the award was made without tak tig any ev> 
dence the Collector has to justify hs awaro 
under S 19 (1) (rf) 24 I C 141=27 M 
LJ 106 As to mode of valuat on, J 

II C L J 612=6 I C 457 See also 36 C 

957 33 C 323 „ 

Sec 20 Notice to Ojllector— When 
NECESSVRY —Notice to Collector is neces 
sary only m a case wl ere the objecUon is in 
regard to the area of the land or to me 
amoi nt of compensation 1933 R „ 

R 344 Reference to tribunal on 
of amount of compensation — Tribunal deciar 
mg clamant K to be entitled to enhancea 
amount of compensation — Declaration base 
on compromise between da mants to pro 
perty — Secretary of State fnr 
pessary party 44 C W N 411=19^ 
Cal 56 

Sec 20 (c) —Under S 20 (c) the Secre 
fary of State is not interested as a P^rty 
the distribution or apportionment of ti 
compensaton 20 A L J 604.=19’2 A 43» 

a person to whom a wrong aw'ard o 
compensation is alleged to have been made 

not impleaded as a party respondent to 
♦he appeal by a da mant the Court tnnnot 
award him any rel ef 1922 A 438 
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»-" 1 T 


. . , iJ’c inquirr Jn nm- lych 

»*->T W ftiJnciM \n a 'crn«|(*fr4lm of 
th» t-V*t«'i rf tV j-'rt/n* a'TrclM fir the o?)jfction 
uh I :'<■'<'<! re •' *tl f*1' f-l-'" in rp^i (Viirl. and all jv>pon« 
f». ‘MitM tn I IM anr Ciril Co'irl in Ih^ prorinco 

' •' •!} 1>«- ♦■n’ltjisl j/, jpj«-*r, phflfl and ai*i (a< ih« fa<^ 

r '' 1>'*» in * jfh 

*,^,* 1 , *1‘’i<minine lh<» anntjnt of rmnpen* 

"TMVfi* ''^ *'* *■' for Im'l a''<|inml tmflrr Ihw 

Nr* t! » <‘^Ti •hall laV** itiln mn* 'I<‘nlj<’n 


rcon « 

TfC- Jl«— In «■'■--;•«— t.«i n t» * 

1 •'1 fc'il If— »r1 l' «■ •! I" 

f I* *• < i’ f f I'^f J»* -1 »» I »r,.-V f (ti 
TJ*’ I’' »»-»l •,* >•• 

ii It !-• r» »»'? »i' '* h »» t t1 »— 

TTf »‘nn cf ls*”1 •’ tH »»fTt 
1»t**e<1 err-n^f* ♦T 't »i*“ *>f tjU* 

it It 11 1 a r-'M ’•vj rf h to 

\a’ti» I' r ^ "ftr-S •'■ruaiflt i-i 

Jr»* «l i‘ C 

p,. f, air >1-1 i-Vi, Ur rr.'*'~orr 

ItZ I.c'-. a* aT <■ 

— 1*^ I C C K' 

I.C. = L .^31 oir'l c *i'*rf ta 
rvfra 

Sfc. 2 .\ 1* i>o« <‘1 j-o-'T 

rrtn t'lf'-rt t>a« nn ctlrf rsH^ «»"" **''* 
fwJ'M fn tl" »r.-nofi n*r I- t*k<^ »» " 

ItV* *Mrf iraO'-tt tn«« r<intl Witi<^ <« 
Jlotn Ij It •*' 

MaarrT T*n E —Thr matVfl ratof 

ii roBctif n- rti'*- wmme 

K arlllins rurrtnuT IB 1 <’ <'5 b 17 C I* 

TOO f.r «r,« 57 1 O 301=23 OC fO 
ThV i-Trrrfftoo ‘mtikft rmlur* tn fi -J 
imrltit In thf fi"* of land ll» ralulf niraanrnl 

fiWnlnrd In tlie p®** 

qnnlltr nnd In r\' V* 

T Ti It (1039) Mad 612—43 r \\ ^ 
-5=]D30 re 08=(1939) 2 M.L J 43 

i? “'Jw”!”- o/"?: 

piMve of Und to wlilcli tlic notiflctitlon under 
« I of Ihe Ael oiipliei end not ie|oitnlo 
hi’terests In it Tlie normal method la to take 
I, rnartrt value of the land and then !« 
nnportlon thnt amoncat the different inler 
JS,i l,u tho Aet doea not lay donn anv 
Irntd and feat rule and In apodal oaoea It 
nay be dealrablt to adopt a different nretkod 
by valnlni: aeparately e.eh Intere.t m the 
land 44 nom L It. Sf banda ate bonnht 
‘ ^ .nl.l br barcalnlng Land ncquudlion 
:Sera “a «• ea.fi.d on at plaeo. nl.m. foe 
Snt.oaa tl.tro haa not beer, any aalo rf 
?,.«i ^batsoeroT TLe place la aucU where 
no one S. to boy land. I. and, o.ae. 


• l«-»r llr»» It p-l prrt<5*'rC pllf* pf Uod 
ft ffT »*tr*»id ff r^j-tfltdiji, iBirltfl 
tt’rr »Tt-»i |ar atvYUt'erl Ij fo^ise ®al the 
(f/a-roT* fll'S |t« Up! tr»t Irlrflpe lo Ih" 
d-i>Trt »r4 llrf-n rap 1| ea ll» prlnrl- 

I « rf t» t.l.'r-rrl J91B Til. «1«. In 

v*»^rt-TJtitr r— ttU-i BP’t'f H 23 wlat 

1<t ii I* «*-'• frit |t In tr\ eat whai 1* 

||4» t-atlrlvslsr of I»“d I’trlf Irretprf 

the rf are rr-tHrmllea at lo bow It it 
1»)1 Nr*! tirj* wPcH lo apportlen lie 
t*te<* tdirral parllet holllrc «lir- 

Ut'i anl arparate la lie Uad. *7 

.3 Id aJ .'22-1''?^ 625. Mrtbedf «*f 

ratcall-Ti rf hn I afinlTe"! under Ihe Ael 
m** Irf. e!»«*ifr*| OTitirr three headt, r<t \ (1) 
tld. rpinirn ef eiprrit, (2) the price ptW 
wltUn a rrfcteral te lime In boao fU Iran- 
tArilnnt pf Porrl av of Ihe Isndt aennlied of 
Ihe Unit adjacent to the land aeftnlred and 
p^e*«lntr tltnllir adranlieet, (3) and a 
BotnW of yriTf* portlaio of the nctnal or 
itnireillaiele pre»p<Ytlrf prefit ef Ihe lands 
a<*<lQlrml. 1911 S. S7. Sff oho I93S Sind 
223. The I’rlrr Council It bound be the 
(ertn* of the Arl^ which dealt in 6s. 23 and 
21 wlih the rontlderatlons thnt are to be 
tahra Into account in dclcrmlnlnp the ralae 
of tho Und 33 C W N. 649=1929 P.C. 
II2=3<5 .M L.J "OO (I’.O.) Market 
viliir— Determination of ^ee 33 A 733= 

II I.C. B15. Hre rUo 41 C. DC7=18 C.^V. 
X 814; lOG I C. 909. Thert U no dlffc 
nnee lictwren the principles of English Law 
niid Indian Law as to determining the 
market rnlue of lalnd compulsorily oeijuired. 
5 It. 799 Xliirket vnlue — Criteria for deter 
mining 12 I C 202=4 Eur.L.T. 250. 
Market vnbie — Conildcrations >— Speculation 
as n I isit for determlumg market value, how 
far allowable 48 B. 190=25 Bom L R. 
H82=1B24 B. ICl flee nho 12 L L J 
280, 1931 8 52 The market vnlue of a plot 
pf land Is t'> bo determined as a whole having 
licnrd to the sales in the MCinity 48 B 
190. flee nslo 50 M L J. 127; 22 I.C 78, 
1931 fi. 56 But sale of land for nominal 
sum influenced by religious and clmntable 
motives cannot be taken as n criterion for 
the market value of another plot 1930 L 
699 The esprcssioii "market value” means 
the value whieli a parcel of land would realise 
if sold In the market 48 B. 190. IlypotUe- 
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NOTES 

tital bail ling gchcmcs of develapmont «re 
the most clear basis of ralution m case of 
compeusatioa for compulsory acquisition 16 
Bom L R 55 (P C ) Hypothetical build 
mg schemes — Probable investment and return 
must be estimated through n sun-evor Ste 
112 I C 797 As to lands purchased a» 
prospective building plots, aee 20 N L R 
155:=1933 N 290 In considering what is 
the fair market value of tho land it is right 
to take into account not only the n«e to 
which tl e hnd is being put at time of the 
ccquisition but its market value laid out 
in the most lucrative and advantageous way 
in which the owneia could dispose of it 
MTiere it has a potential value which is not 
merely speculative, it ought to be taken 
into consideratio 1935 R 157, 1936 L 
599 Market valne — Price paid by owner — 
How far evidence of value 23 I C 542 
Market value — ^ aluation of land — Schemas 
for development as ba'is for inlnation 24 
Bom L R 782=1922 B 309 Market 
valule — ^Adaptability for possible nse m par 
ticnlar way, how far basis for valuation 25 
OWN 1002=57 I C 25 ^Vhere property 
ivas leaded tno rears after a d*claratioD for 
Its acquisition the present rent is not a con 
elusive test as to its market vnlo-* at the 
date of acquisition 24 I C 05=18 C IV 
N 531 Abesation of propertv subject to 
lea«»— Bent reserved as the basis of valua 
tion— Other circumstances which may be 
cdnsidered See 112 1 C 706=32 OWN 
421 Owner keeping land vacant after de* 
claratioa— Claim fo* compensation on that 
ground — Maintainability— Lessee as owner 
for the purposes of the section See 1929 
C 20 Potential rain- of the land to be 
considered 44 C B J 1=95 I C 459, 97 
1 C 775=1926 L 618 On acquisition due 
allowance must be made for the probable 
use which would hare given the dispossessed 
owner the best return and not merely its 
present use or disposition The presumption 
must always be that a man makes the best 
U'e of tin own property It is not 'nfficient 
to lely on hjqiothetical building schemes bnt 
the owner must show that he was going to 
make a certain u-e of bis proptrfr which 
would have brought him in profits or that 
he would have mad® such use of it had he 
hot been prevented by unavoidable circnm 
stances if ho wishes the Court to give an 
enhanced value to that prop-rty on acqnisi 
tion by Government 1931 L 364=135 I C 
183, 12 L 11"=1931 L 207,64 1 0 146 
Where the price paid for propeityy has been 
jaflnenced by a boom which is followed by 
a fall in price, the Court should make a 
reasonable deduction wl iJc awa ding com 
jcnsation 1933 S 57=145 I C 795 The 
market lalu® of the projerty is to be deter 
mined with refetemee to the futn e vtility, 
t at u must not be entirely conjectural (3 
1 r 2— Eef ) 131 I C 2*>2=1931 S S'* 
8te also 68 C L J 90 If a Conrt puts a 


fictitious value on the property on recount 
of its I otentialitj for building purposes, 
flen li is an inclusive rate and nothing can 
be allowed In addition for the trees 2S 
Horn L R 548=95 I C 513=1926 B 305 
See aUo 1931 S 52 Propriety of valuing 
Imd ns a building silo and at the snme time 
upon en the footing of produce of tree® See 
1926 AI 945 Tie \nlae of the bare site 
and costs of the building may, in the ease 
of ft luilding used as tho pc soml residence 
of the owner be borne lo mind, when esti 
mating the market value, it is onlv m rare 
in«anccs that a reliable estimate will be 
obtained bv adding the eo«t of tlie building 
to the value of the bare site Land is » 
marketable commodity of one description 
and land with buildings on it is n market 
able fonimodity of another and a different 
de®cnptioii (34 B 4SG, 60 P R 1918 and 
10 Bom L R «07. Rel on ) 1933 S 57= 
145 I C 795 In calculating, the ralno 
of the price previously paid for a portion of 
the same area afford infinitely the best 
matenal which can po«sibly enst if the 
prices remain stationary 3922 L 327 Se* 
aUo 57 M L J 81 (P C ) Building suf 
rounded by garden land— Compulsory seqw 
sitioa — Mode of valuation — Twenty tunes tho 
net annual rental 44 M L J 132=19-3 
M 332 In a case of acquisition of a site 
in ft city the market value for purposes *' 
8 ‘’S IS tl e potential valne of tho property 
at the time of acquisition which wonld be 
paid bv a willing buyer to a wilbng seller 
when both aro actuated by the business pfin 
cipies prevalent in the locality at the Vjoe 
The proper manner of determining tho value 
IS bv capitalising the annual income 5 L 
707=121 I C 898=1930 O 2'*3 The land 
acquired was an ir egularly shape! piece by 
the sea and was covered by the wa at vari 
ous times and for ordinarv purposes was 
practically usele«s It was, however, eapa 
ble of being u®ed for salt works ReW that 
the present market^loo of that potentmlitv 
would decide the amount of compensation 
33 C TV IT 549=1929 P C 112=56 M L 
J 7o0 (P C ) Buildings and land— Val^ 
tion — Repairs — Allowance for 1923 M *> 

R 54=1923 M 31 Market value— Specu 

lations as to effect of suggested development 
on prices— How far to be taken into account 
24 I 0 141=27 M L J 106 See aUO 

1931 8 61 

In determining tho market value 
things have to be considered, tir, firstly, the 
price paid witlun a reasonable time for the 
land Itself, secondly the rents and profits 
received on account thereof shortly b^toro 
the acquisition, thirdly, the prices paid tor 
adjacent land possessing similar advantagWf 
and fourthly, the opinion of valuators 
esports 1933 S 124=143 I C 699 TW 
objection that averages may be influenced bf 
eoncideneo when tbe\ aro baaed on the sale 
of all and sundrv kinds of property, is not 
appbeable to inferences drawn from the sue 



cUJii . t » 

1U«« Of r/iMrr**«»nfl-< —•''<• f8 I A 
lOIrsJ 1 H M*<1 C32=l®39 P C 

i*=(ir9) s a 1 J 43 (p c ) m*<* of 

fold UbJ— C« np<T>»at|on 

for islo fit of tf'ael*— How fliM C3 IW'm 
I, J1 794=IP23 n 4!7 t’fo to wfikJi lari 
it rut on dat< of BOtJoe It rlRlit la»5a **f 
«lcatlon Cfl A L J 09 (> H ) Wronj 
ful nrt of Munklral Coqwratlon— Ownor <Jo. 
trhcd of faollitiot for Irrleatloa— LauJ 
»u1 i*ooooBtly acqulTO«l Ijr Corporation— Com 
ponratlon to ownor— Bstit SC I C 300 

Ijindi fit to IkJ utel ft* liulldini: fitro 
— ilunlcipality rofuring to pennlt buIWIns 
on lands which It Intends to aciulrc— Pio 
„,iety„\tluatlon must bo on I ails of bolM 
{up utes nnd not ctlcrwlso 39 Itom L It 
14.=1937 D 177 

IIOLBE fttorniTT IN cantonment sbea.— a 
return of 12 jcr cent per annum may be 
taken to Iw fair and rcasonablo for an In 
\e8tment of money in louio property In n 
cantonment nrca comi eneilion payable in 
respect of auel n property can be enlculalc<l 
on that lasli ILK (1038) A 094_ 
1939 A 10C=:1033 A L J 1171 Sfe aUo 
38 P L K 1071=1936 Lah 1010 Quarries 
—Apportionment of compensatjon— Interest 
of Government — Tola tenure 47 B 218 
04 Bom L B 471=1922 B 254 See aho 
56 M L J 127 (P C ) The special ndap 
tability of the land acquired, for a particu 
lar purpose, cannot be ignored in determin 
IngKarket value 25 C W N 677=1022 
C.C M— 401 


inrut mriancTi i>> laie lu me ivmc or in 

lie adjoleing locillly and from tie aerrape 
rental of tine and itmlhr Ian Is la Ihe Tin 
DitT (34 Cal C99, loM ) 193 I C SIS-s 
toil Pcth 13 The owner is entitled to lh> 
value obtainable in open market for the land 
If put to III lueratlro me 45 M L J 339= 
PH SI C53 The special nlap'abUlry for 
tulIJIng jurpovs ran be taken Into conil 
deration where In tie ease of lands wli'eli 
are at lie time of the aerjutsitioa ngrieu 
turnl in eharneler — I ngll'h and Indian law 
ronsilrred (Ibtd ) But ere 165 I C 535= 
PSO P 5|2 As to compensation for aeve 
ranee, tee 26 Bom L R 570=96 I C. 316 = 
1920 B 372 Property ceasing to caist in 
I ctsveen notlOentioni under 8s 4 and 6 — 
\alao ennnot bo tak'm into account See 
I L R (1940) Knr 396=1940 Sind 53 In 
considering tic claim of the owner, the 
Tulue to be paid for is tho valnlc to the 
owner oa it existed at tl c date of 
taking not tio value to tie taker Tho 

value to the owner consists in all advantng s 
wileh tie land possesses, present or futur* 
but it is li ^ present value alone of BU'*h 
adtantages tiat falls to be detcrralned 
Again tho aniue to be assessed is tie valuo 
to the old owner wl 0 parts with his property 
and not tl e value to the new owner who 
takes it oaer IVhere the old owner takes 
the property subject to restrictions, it is 
sieccssary to inquire low far tlcso restric 
tions affect the value In determining the 
burden of the restrictions one circumstances 
to consider is the chance of such a restnc 
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tion bemg determined When there was 
evidence to show that the area acquired was 
BO situate as to make it possible that withm 
a reasonable period some of it would become 
a building Bite some allowance was made for 
such a possibility 1033 M 190=145 I C 
604 Where the land acquired is intended 
to be used as a road, the claimant is entitled 
to compensation, for depreciation m tho 
value of the rest of his land in consequence 
of such use 1933 B 21=146 I C 1040= 
27 S L It 84 In estimating compensation 
for severance both the actual and prosp^c 
tlve ns 0 of the land must bo considered 
1933 S 21 The potential value of the 
land as a building site conld be taken into 
consideration in fiaing the compensation 131 
1 C 178=1931 8 67, 63 C L J 00 

Amount claimed under each sub head, if 
need be specified 1933 Bind 21=143 I C 
619 As to mode of valuation with refer 
ence to buildings m cantonment area, where 
owner is only a licensee in respect of the 
site, see 38 p L R 1071=164 I C 408^= 
1936 L 1010 S«e aho 1938 A L J 1171 
Where there is an agreement ielxoeen 

and a person eempen 

fafton under tho Land Acquisition Act that 
the claimant would get the price of the 
holding calculated on a rental basis at n 
certain sum per month plus the statutory 
compensation, the pnee is to be calculated 
on the net value to the claimant of the pro 
perty and su^ net value can be arrived nt 
only after the usual deductions for cess and 
ground rent 175 1 0 1007=19 Pat L T 
774=1938 Pat 266 

Market valdi^ Hath or — The market 
value is the value to the eeller of the pro 
perty in its actuiJ condition at the tune of 
expropriation with all its existing advantages 
and with all its possibilities, excluding any 
advantage due to the carrying out of the 
scheme for the purpose for which the pro 
perty is compulsorily acquired 1931 S 67 
=131 1 C 178,163 1 0 172=1936 B 220 
40 C W N 1143=1936 C 688 Bee aho 
17 S L E 288, 1940 Sind 58 (No compen 
satioa for portion of property lost before 
acquisition) The market value of the land 
to be acquired ig to be considered at the date 
of the publication of the notification under 
8 4 1931 S 52=131 I C 222 'Waloc” 

means the market value of the property 
It may be affected by but cannot be govern 
ed by, the procedure laid down in the lease 
for fixing renewal premia 1933 S 57 Se^ 
also 56 I A 210=7 R 227=56 M L J 
795 56 M L J 750=1929 P C 112 (P 
C ) The market value of the property is to 
bo determined with reference to the fnturo 
utility but it must not be entirely conjec 
tural 1931 S 52 It depends on the cir 
cnmstances of each case at what rate the 
property should be capitalized 1931 S 52 
Tho Government on Slst May 1922 publi^ 
ed a declaration under S C that tho appel 


lant's land was required for a public purpose 
That declaration included bcsidcg the land 
which they dcsircil to take from the appel 
lanta certain Imd belonging to other peopl' 
Tho Government changed their niind about 
requiring the land of the otJ er people an 1 
accordingly on 6th October, 1923, they pub 
lishcd nnother declaration under 6 6, epeci 
fying tho same laud belonging to them, but 
nt tJo samo time announcing that the former 
declaration was cancelled Held, that the 
only notification which gave right to take 
this land was the second notification and 
therefore that date must be the date taken in 
determining the amount of compensation to 
bo awarded 56 I A 210=7 B 227=1929 
r C 126=56 M L J 70S (F a ) See 
aho 1936 L 599 Wliero some tune after 
the publication of a notification under 8 4 
(1), n second notification was i*9ued on a 
later date which was wider than the first 
one and embraced not only the land cover 
cd by it but more land of the claimant in 
addition and the earlier notification was 
neither cancelled nor superseded, it was held 
that as regards the proceedings under the 
Act, tho market value of the property must 
be taken as from the date of the first not! 
ficahon m respect of land covered by it and 
not as from the date of the snbsequent seti 
fication But where under the Works of 
Defence Act an earlier declaration was 
cancelleil by a later one, it vfns held that it 
was the date of the second notification which 
mu«t be taken into consideration as regards 
the market value of the property concerned 
1941 Rang L R 40=1941 Rang 

OPlfPE-VJAKON — FbINCZFSS AfPUCABIX— 
The value of land should be calculated with 
reference to the most lucrative and advanta 
geoQS way in which the land might be used 
The special adaptability of the land acqnir 
ed cannot be altogether ignored in the 
determination of its market value Su>,b 
value consists of all advantages which the 
land possesses present or future, but it is 
tho present value alone of such advantages 
that falls to bo determined The operative 
effect of special adaptability or future 
utility must bo estimated not by idle specn 
lation and unpractical imagination but by 
prudent business considerations such as 
would weigh with an intending purchaser at 
the imaginary market which would have 
ruled had the land been exposed for sale 
wlen it waa subjected to compulsory acqui 
sition 8 P 793=19‘’9 P 733 S8 C L J 
38=1934 G 97 If the owner wants com 
peasatiOQ for the land irrespective of th® 
consideration that it is a land used to grow 
a certain crop and then separately claim* 
compensation for the loss of income from 
tl e crop he cannot be penalized simpler 
because he claimed under two heads what be 
ought to hive claimed in the head of market 
value The fact that the claim under ono 
head V as placed somewhat low and a higher 


1’0'T ^wrcJlT^flx rnJfrrois— nffTsrxft— 
rr*«Jfr:pSLnT —to nlulrc IrnmUf p« 
{•r ir Court I* JeiKfH fa <a^lrc a treait 
new ai fjtwralV to tbe awerr ai ll»<* 
erljenee jirrmfli Hal tfr fa'llnf* wo*t ba 
<« rrfjren ael 

from it and If •1'^*' f' •" ***** 

niirnre iin<] dMurtioai are reject to ro 
nniUrrallaB t« tij« Cooit of app^a). lo 
(irtrmlnia;', ti><* nlon of po*l aoUliratioa 
trastartioni' nr**! not nvewrily be Ijfnor* 
ri. list If a coDildrrahlr ietrrral baa 
rlapird tie Court will attarh little ralue to 
tite lulMvioeBt rale 33 Horn L 11. 703.=: 
1:133 n 301 

“Loss or ucsisESB,” vuvino or — Tbe 
exprewlon “Ion of luflneu” does not mean 
mean tie profit tliat a person will make bjr 
usIdb tho eorput {f g , In tlie case of matin 
faeturing bricks) the result of which wonM 
l.e that after eome lap«e of time the pro 
perty would bo altogether tsIucIom It 
means that n man pursuing some t>aile or 
bustnees Is compelled to pre It op or tarry 
It on elsewhere winch would giro biro Ie»8 
profit than what he was maWag at tho 
former place. tVliere tho owner claimed 
compensation on tho ground that bo intend 
cd to use a part of the land acquired for tbe 
purpose of making bricks but the operations 
themselves bad not been begun and there 
v^aa nothing to show that such operations 
could not otherwise be conducted in the 
ncimty, held, that the claim on the pound 
of alieerd loss of business was not sustain 
able. 50 C. 819=1929 C 820. 

AoEicui/TUnAL Lanp — Compensation in 
respect of apicnlturnl land should be allow 
ed on the basis of 20 years’ purchase, In a 


eleuU be ha) to the qorslioa whether tie 
Irav was one for a een*lJffslle period and 
lie iml reccireO was aa amount which was 
lihelr to !>e lecelrej for a lengthy period. 
If it was a long icn*e or one which was Bot 
likely to be determined early, tho rent may 
t« taken as an Index to the ralue. If, on 
the other band, it is a short leaso and the 
bargain wss one such as (he landlord wae 
hardly ever likely to gel onee again, it can 
not bo msde a bB<li for compotiDg the 
market ralue. 31 liom.L.R. 1157=1933 S. 
37. 

Sec. 23 (I): Score —It depends on the 
rirrumstaoces of each CB<e at what rate tho 
property should bo eapitalired 131 I.G. 
22:f=1931 8. 62. 

Issu Lam>. — I n determining the compen* 
nation payable for inam land under the Act, 
the element of non transferability of the 
land cannot enter into consideration. Tho 
publication of the declaration under 8. C 
has the effect of reraorlng all restrictions on 
tbe rights of tho owner and consequently 
lifts Iho embargo on its transferability. 80 
atlor tho declaration, the mom land stands 
on the tame footing ns any freehold land. 
142 I.C. 304=1933 N. 208. See afjo 40 
IJom L R 432=1938 Bom. 325. Where 
the inam was panted In pre British period 
to the ancestor of tho present holder ns 
remuneration for serMco as n Kozt, held, 
that even if the pant meant an assignment 
of revenue and not of laud, it was capablo 
of being regarded as an alienated land 
mthin tho meaning of 8. 4 (17), Be'ar 
Laud Revenue Code, J890 and 8 2 (2) of 
the Bernr Land Revenue Code, 1928; and 
as the grant had been confirmed under B. 4 
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of the Berar Inam Eulcs tht grantea was a 
sapenor holder with an interest in the land 
and not a mere licensee 142 I C 364 Even 
if no action Is taken under 8 31 (3) of the 
Act, the fact that the land was scrTiee inam 
cannot he ignored, in competing the amonnt 
of compensation 8 31 does not exclude the 
operation of S 23, on the other hand it pre 
supposes the determination of the pecuniary 
value of the right or interest in the land held 
by the claimant m accordance with the direc 
tion contamed in 8 23, and 8 31 (3) eomes 
into operation only at the time of awarding 
a money compensation 142 I C 364 
House PROPEair akd BcitniNaa — ‘Wliere 
the subject to be valued for purposes of 
compensation is a budding apart from tho 
Bite, the value of the budding has to bo 
fixed by ascertaining the coat of reproducing 
the bnilding at the present time and then 
allowing for depreciation in consideration 
of the age of the building and for the costa 
of such repairs as might be required apart 
from depreciation 44 C W N 5=66 I A 
258=60 h W 400=:1939 P C 235=(1939) 
2 M L J 722 (PC) It has long been the 
practice of the Courts in this Presidency to 
calculate ttio profits from any form of land 
ed pcoperty as equal to the profits made by 
investing money m gdt edged securities In 
arriving at the proper value of a site with 
building thereon for the purpose of award 
ing compensation under the Land Acquiai 
tion Act, the compulsory acquisition ^ing 
at a time when the interest obtainable on 
Government securities is 3 per cent the 
proper and correct course would be to 
capitabse the annual rental value of the 
property at 33 113 years’ purchase 54 L W 
724=1941 Mad 684=(1941) 2 M L J 75 
House property — Eent income — Compound 
appurtenant to house but in possession of 
cultivating tenant 40 A 367=44 I C 
923=16 A li J 301 House property — 
Onus — ^Principle of assessment, when based 
on rental value 11 I C 62 House pro 
perty — ^Valuation 25 I 0 393 In valuing 
house Bites the value of the adjoining land 
which 18 unfit for building purpose* should 
not be taken as the basis 14 I C 625=1912 
M W N 460 See aho 1938 Cal 75 (Pre 
mises abutting on common passage with an 
interest therein — Acquisition of path — 

Valuation) Where except for a small por 
tion of land, the land in dispute had no lalue 
as a building site because tie demand for 
buildings was limited the value of the land 
si ould be assessed on the basis of what was 
its worth as an agricultural land 1933 L 
508=146 I C 556 

rEONTAOE. — ^Frontage of 300 feet should 
he allowed. 112 I C 797=1928 L 263 <33 
B 235, Eel on) Where the value of the 
land in a populous locality to be acquired 
under the Act, is to be determined, front 
ago %e, immediate contiguity to highway 
and whore there is no frontage propinquity 


and easy access to high road are the power 
ful elements of the value to bo taken into 
consideration, 1930 C 346 

BUILDIKC — DIITERZ^CE UmiEEN FROV 

TACC AND 0ACK — A differentiation may be 
made in the properties acquired between 
frontage and back but no ratio can be fixed 
bctifcen the values of the former and of the 
latter as each case will turn on its own 
merits The depth of frontage is a matter 
of importance and it can be best settled by 
assuming that the owner of a property will 
make the best possible use of it and that 
the actual ' lay out of the property at the 
time of acquisition ivas in all the circum* 
stances of the case the most advantageous 
and lucrative, it being open to the owner to 
show that, owing to special circumstances 
such as minority or litigation or poverty or 
unbusincssliko methods full advantage had 
not been taken of the property m which 
case assistance can be derived from the fron 
tage or other buildings in the locality 1931 
L 364=135 I C 183 

BurtDiNG wrrn walls op AsciiiitcnniAL 
BEAUTY —Where a land is acquired winch 
contains walls of architectural beauty the 
value of the walls cannot be assessed from 
that standpoint but only with regard fo the 
materials used 1933 L 948 See also 
1937 M W N ltM6 

Right op Privacy— Intrincement o^— 
Compensation por —The infringement of 
the right of privacy is an appropriate subject 
for compensation 61 C 245=38 C W.N 
2391=1934 C 52o 

Belting system— Value of— Front and 

BACK LANDS — SOUNDNESS OF DISTINCTION — 
The value of belting system though widely 
used depends much on a variety of acts It 
may be appropriate m the case of lands m 
populous and important towns, such as 
Calcutta But m localities where land is 
sold by btghgs or acres and there is no real 
evidence of any proportionate diminution m 
value the system must be regarded as un 
satisfactory Of course there is a distinc 
tion m value between front lands and back 
lands everywhere but that would not justify 
a recourse to the belting system in each and 
every case It is a highly artificial system 
and cannot be resorted to as a hard and fast 
rule 59 C 921 See also 68 C L J 90 
A Municipality has no right or power under 
the District Municipal Act to refuse per 
mission to build upon lands which the Mum 
cipality intends to acquire and by this means 
prevent building sites from being used for 
building and thereby render them valueless 
so that the Municipality may be enabled to 
acquire them under the Land Acquisition 
Act at a reduced valuation In spite of me 
refusal of the Muniapality to permit buiM 
mg the lands must be valued on the basis 
of building sites and not otherwise m other 
words the refusal of permission to build 
cannot be taken into account in valuing the 
lands for purposes of acquisition 168 IJ- 
705=39 Bom L R 142=1937 Bom 177 



ni rr»i "r* ti erirtir ih» »»•-<• 
r-r*^« »» I71'.rt1;rn *.« r Ht«— n< 

t.r <U=]‘3W r HJ Kff e!,^ «« A P»7 
-K* I r jrn-19\« A I t A 

2t7 rr n > 19 U r 3P“t<M r v? 13 
r. t r p ka, 4» r 

W.N. n91 = l9« ral, 74.1 rn rt.M f.f 
«f iJ’f f <■>■■’ r< n <atnn amotmt 
IritiTTfl l‘if hn'^lrtfil afi4 f!i? ima-v it l« al. 
r'fiM lnj>o»*i!Ji* to lat any nile 

fif ttnumal In «»* majnfit) 

of fati*i t’le arrn»iift»>fnrflt i« MtiM to aju 
f«r art tiran TIk* rat'o of arpoftionm»^t 
thm nay lie diflffcrt in 
ra<p« aH would d«T>«id on thf partiojlar 
fact* admitted or prmH Wliere tfiere i« 
no caldmee one w-aj or the other it lia» to 
lie made only on pmeral eontideration'— 
nanch to dnide it aerordinsj to the relali\e 
value of the interest of tlie landlord and 
tenant. It was held that the ratio of ten 
to *ix ai between landlord and tenant was 
fair. 1911 N L J <*20 The value of the 
interest of the superior holder miivt be in- 
cluded m llie award and not deducted from 
the value of the oenipant'a interest 25 
liorn.L.R. 4BQ:el921 n 54 Tee also 46 
L.W. 877=(1937) 2 M L J 741 Wlicrc 
the landlords are by local custom entitled 
to a share of one-fourth of the purchase- 
mone> on the transfer of an occupancy hold- 
ini;, the right should be taken into account 
when the occupancy holding is aojuired by 
the Government and the landlord is entitled 
to receive one-fourth of the compensation 
paid to the roijuf, though unlike in the case 
of a private transfer, the landlord has no 
power to withhold hts approval to the ac- 
quisition. 11 P. 485=13 P.L.T, 46=1932 
P. 120. The occupancy tenants usually pay 
to ^eir landlords land revenue plus malt- 
kana at different rates. If the Court should 
assume that land revenue was equal to half 
the rent paid by a non-occupancy tenant, the 
proportion of the interest of the landlord 
and the occupancy tenant may be fairly taken 


OsfSfArp l^jep —In valuing orchard land, 
retard is tn 1^ la<l— fl) to the ffcent «e!- 
I “C rnev evf a similar land In the reigh- 

|M^•lth<vkl; ( 2 ) to the stiiiahiiity of the land 
for orchard purposes; and f3) to its situa- 
tion with trnrd In ihr market. 43 J. C. 
17=2 Pat 1.. I 615. Sff eho 1953 L. W. 

Kimsfav — \Mierc land with nursery Is 
aentiired. valuation should Ineliide the value 
of p!ar»is in the nursery vshich have come 
into existmee hetween the d.vte of the pub- 
lication of declaration of intention to ac(]uire 
and the date on which follector lakes pos- 
session. 4f)C.W.K. 1031. 

OuAMT.— The compensation pav-aMe (n 
respect of qinrrv must he based on the 
amount of wnrkaMe stone likely to ^ got 
therefrom tvWrn at a rate to determined 
from lh» evidence. 44 I.C. 1. Speeiat 
aslaptahihty of a hnd as quarry is an ele- 
ment for consideration when the land is 
compiilsonly acquired and the basis is the 
present value of the expected output 44 
M. 264 =39 M.L.J. 623. Land used for 
qiiirrying building stone — Rate of valuation 
— Grcuirstances to be considered. 31 
Uom.L.R. 211=56 M.L.T. 127 (P.C.). 

Inquiry as to^otiier Piiopmv —Where 
part of a person’s land is acquired for se- 
wage depot, the close proximity of the de- 
pot to the other adjoining land of the person 
would lower its valuer and compensation 
may be awarded for damage likely to be 
sustained 22 I C. 354=18 C.L.J, 244. 
Sre atso 106 I.C. 909. An owner of land 
acquired for public purposes is entitled to 
be compensated for injuries to other lands 
notwithstanding the benefits that might ac- 
crue to him from execution of the project. 

3! I.C. 2S9. 

Price accepted by other owners op adja- 
cent LANDS, IF A GUIDE — Where a Court 
ignores all the considerations pertinent to 
daimant'4 own lands and finds itself exclu- 
sively'on the evidence as to the price accept* 
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for anythinj; except the interest svhich he 
possesses 44 Bom L R 57 Where a 
possible contingent right to the land acquir 
ed IS sested in a superior proprietor by si-ay 
of reversion even if the right is such as a 
right in embryo md may never fertilise 
Tvlien Government compu1soril> acquires the 
land from the usufructuary occupants who 
ever thej arc the superior proprietor is en 
titled to a portion of compensation money 
in respect of his possible right of reversion 
which IS cut off for ever hy the compulsory 
acouisition 128 I C 660=1933 P C 261 

(P C ) 

BtiBDEN OF Proof and Ettpence — vVh^e 
a claimant challenges the valuation made by 
the Special Land Acquisition Officer, the 
burden of proof is on him to prove that^e 
valuation is insufficient and unfair The 
price paid within a reasonable time m boM 
fidf transactions relating to the land is the 
most cogent evidence of market value under 
the Land Acquisition Act So also S^rat 
weight should be attached m arriving At the 
market value to admissions m solemn oeens 
executed hy parties to a litigation No 
doubt evidence of offers m fespect of the 
land has to be considered by the Court 
the probative value of such evidence is vt^ 
low for offers alleged in land acquis tion 
proceedings are scarcely ever hotut fide 
They can easily be arranged without any 
loss or mcenvcnience to either party so 


NOTFS 

cd for other plots (acquired at the same time) 
the conditions of which were not fully be 
fore it the principle applied by the Court 
m awarding compensation on the basis of 
compensation accepted by the owners of 
other lands is erroneous (1925 N 292 
reversed) 114 I C 587=1929 P C 9^=57 
M L J 81 (P C ) 

Distinct Interests — It is competent to a 
judge to direct a portion of the eompensa 
tion monev to be paid towards the costs of 
the proceedings hy which the money came to 
be awarded to an administratrix having a 
limited power of alienation 65 1 C 209 
(39 C 33 Ref ) The interest of the Go 
vemment m Noabad hiU lands is to be valued 
at 30 times the present rental 24 I C 65 
=18 C W N 531 Distinct interests — 

Occupancy rights — Mode of assessment 14 
I C 163 Land acquired subject to occu 
pancy rights of tenants — ^Mode of valuation 
42 M 644=51 I C 656=36 M L J 455 
When there are distinct interests in the land 
inoAnfaiM and iiirfitaram compensation 
must be awarded for bo*h and not m res 
pcct of one alone 29 I C 8 See also 
1929 A 525 Wffiere there is a right of 
way over a plot of land the proper way to 
appraise the value is by fixing the value of 
the entire plot and deducting therefrom the 
cost etc incurred in making the roadwav 

56 C 989 Reversion— Value of 108 I i..» v. - -- . 

C 253 Where Government is seeking to also although the opinion of ^ 

acquire land which is subject to an ease- deoce in such cases J,® 

ment it has got to pay compensation to the and it would not b» possible to * 

landowner i c , the owner of the servient on this kind of ev idence 

tenement, and also to the owner of the ed by or coincided with ... 

.. t -...-..- *1... ..r ...1 ..... V , Avxt^nre is not onlv not simnort 


easement it is obvious that the value of the where such evidence is 
easement bears no relation to the value of ed by or coincid'mU with the j?'®® 

the servient tenement It cannot be as«um rf.vertrence or 

ed that the value of an easement or restric 
tivc covenant to the person entitled thereto 
15 the same as the amount by which the ex 
istence of that casement or covenants depre 
ciates the value of the land subject thereto 
44 Bom L R 57 If the owner of an ease 
ment claims compensat on for the ®cauw 
tipn of the easement he is clearly ^titled 
to compensation under the Act and the com 


in the case but there is such divergence < 
d sacreement on material points between the 
evidence of the so called experts no reliance 
can be placed over it Jtoreover tvm ex 
pcncnc^ architects and municipal land «ur 
\ejors cannot be regarded as valuators or 
experts mcrelv berauie in course of tnci 
business or duty thev have had an 
to value some propertv here and there two 
to compensation under the Act anu me w.. Sind 225 The puttin'r of on 

pcnsation i! the value of the easement to p,io„e, to an eanerl tyitness for subm.ss ^ 

him It ,t happens that the easement .s ot ottsntten '’"w'L?" , fetter 

no B.eat value then Government may ac peocejuee 68 C L I W Where m o 
amre both the servient tenement and the to enable the determ nation of the hia . 
Ssment at a mSi svh.ch .s less than the value of the aeon, red Pr<>P"tv »n award 

market value of the land free from the ease v ' - admeent pr 

ment The vvlue of the whole is greater 
than tie combined value of the parts and 
the increased value aris ng from the union 
of interests necessarily belongs to Govern 
ment m whose hands the union takes place 
Easements or restrictive covenants must pre 
judicially affect the value of the land and 
It 1$ impossble to say that the existence of 


accepted by an owner of an adjacent P 
perty is produced m evidence it is not 
gatorv on the part of the Governme 
examine such owner with reference . 

circumstances und'r which the award 
to be accepted The Government ^ 

accepted award may or may not exam • 
owner or the person interested 

It 1$ imposs Die lo say uiai me cAisit.ivj. N 27 That an award 
thos- covenants though they may be of no Officer is wrong lies on the claiman i 
benefit to the person entitled to enforce I c 939 Compulsory requisition or 
them depreciates the land by only a nominal Rival claimants to compens^ion— ou 

sum There is nothing m the Act to sug proof 107 I C 347=47 C L J 

B<st that any person uiterested is to be paid c ) 




I.t (• to f . 

• Ipu'n'itt for I’le »ortJ» 
rrliii*ip l'i«~nr'o tn'l^r ^ 6“ It Act 

NXXVm of I91\ S 7 

Norr^. 

Ot’nno'* or Tact.— I lule at to awnwtn 
nert nf tilur it not a ^jucition of fact 6 
C. 9^. It it for tlic arr<ll*«t to tliott 
ttat ll>« ai'Mi-'rrt of llie L A Of’irrr it 
loo lo» (Iflr-, I C OW. it C iV>. Rfl. 
on ) IWl I., y.t 

M:«cnXAVfnt’t — Tli? Court l»it to t« in 
mel) fa<e ttlirtlier tite cM<1«ice addttcnl dit- 
plteei the anotmt aw-ardrd It th« Coltcclor 
40 I.C 221=22 C W N OS'). Wltetlier a 
puMiC liody aniuirirff land for one ipecifie 

r urro*e can use it for other pn-potct 22 
C 3S1=18 C 1- J Ztt A SulKirdinate 
Court cannot reduce the amount of comprn 
tation awarded b) the Collector c^oi thouRh 
there wat a mtttahe in hit calculation 16 
L \V. P9I=1923 M 31 An award of 
compensation under the Act cannot be made 
on speculations and hypothetical schemes 
of the future deselopmcnt of land 15 I 
C 672 See also on this point 11 Horn L 
R. 1176=4 I.C. 278; 3 I C 273=10 Rom 
LR 660=33 D 32S. 38 B 37=21 IC 
320=15 Bom L R 845; 16 Bom L R 55, 
21 I.C 270=309 PLR 1913. 1928 L 
263 Owner keeping land vacant after de- 
daration— Qaim for compensation on that 
ground— Maintainability 108 I C 251 

Privy CoUNaL, Practice or — In an ap- 
peal under the Act from the decision of the 
High Court which reversed the judgment of 
the Special L A Judge and atlirmcd the 
award of the Collector, where the appellant 
was unable to make out that there was any 
wrong application of principle by the High 
(>urt in rejecting the evidence of an expert 
on which the Special Judge chose to act, 
or that any important point m the evidence 
w-as overlooked or misapplied, the P.C , re- 
fused to disturb the conclusions of the 


ll.cs Ouft •i7 1 A 22.1=1930 P.C. 249 
(2)=*') M I. J 70 fP C ) 

Powrx m rvnxrcT mviiACT tv Aast-MT or 
cn’tasoisr fAtTtfs — Prom the provisions 
of S 23, It IS faitlj dear that the L, A* 
OfWtr and the Court dealing svith the mat- 
ter on a refetmee from him have only to 
decide the market value of the Property, 
siihiect to the cnnruleralions mentioned m 
that and the following sections. Neither 
the I. A OlTicrr nor the Court has got the 
power to enforce a contract as such in the 
absence of the contracting parties ISS I.C. 
280=1935 M 279 f2) 

S 23, Clause fourthly: Aprti&vriLTTY— 
••Ijoss or iNcnut”— McAVisr sr —The loss 
of Ineome srlihh is eontemplated in Clause 
fovrlh^y of 8 23 la the lo«s of personal 
Inrome to the osmer of the land It con* 
lemptites a ra«e In which, on necount of 
tho nr<}nlshlon of a certain land, the ralno 
of other properties of tho owner haa dete 
rlorated or tho owner has Buffered loss of his 
own Ineomo not iIcriTed from the land itself. 
Tlie dalusc has no application in ease tho 
Io«s of income compHlned of is the loss of 
the Income of the property Itself which is 
liclng nequired That lo*a of income is a 
factor to be taken into consideration In fix- 
ing the market value of tho land itself whieh 
tho owner Ls to get under Gause firstly, 8 23 
Tho price of land is fixed on the basis that 
the owner should get full compensation for 
the loss of tho Income which he was getting 
from the land and this compensation is the 
market value of the land acquired There 
fore tor tho land itself the owner la not 
entitled to get anything more than the mar- 
ket Tolne of the land and the statutory com- 
pensation payable to him under tho law. He 
cannot get the market value of the land 
and then compensation for the loss of ineome 
from the land itself. 1938 Pat. 618=17 
Pat 760=20 Pat.L T. 293 

Sec. 23 {2),— Award of IS per cent, on 
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Court shall in c\ery case a^vard a sum of fif cen per centum on such market- 
value, in consideration of the compulsory nature of the acquisition 

in“fetSmmng° compras? ^4 But ‘the Court shall not take mio considera- 
tion tion— 

first, the degree of urgency which has led to the acquisition, 
secondly, any disinclination of the person interested to part with tho 
land acquired, 

thiidly, any damage sustam^-d by him which, if ciused hy a private 
person would not render such person liable to a suit , 

fourthly any damage which is likely to be caused to the land acquired 
after the date of the publication of the declaration under section 6, by or m 
consequence of the use to which it will be put, 

fifthly, any increase to the value of the land acquired likely to accrue 
from the use to which it will be put when acquired , 

sixthly, any increase to the laliie of the other land of the person interest- 
ed likely to accrue from the use to which the land acquired will be put, or 

seventhly, any outlay or impro\emcnts on or disposal of the land acquir 
cd commenced made or effec cd without the sanction of the Collector after the 
date of the publication of tho '{notification under section 4, sub section (1)] 

25 (1) WhcD the applicant has made a claim to compen'ation pursuant 

to anv no ice given under section 9, the amount 
«.««« V aniount of a^varded to him by the Court shall not exceed the 
c p nsa ion amount so claimed or be less than the amount award 

ed by the Collector under section 11 


LEG REF 

'Substituted for the vords declaraton 
under section 6 by Act XXXVIII of 1923 
S 8 

NOTES 

warfeet value on cottpulsory acqmstiton ts a 
slalutary amount of eomfensatton m addi 
non to the market value and the Court has 
no power to deprive a claimant of that 
amounf an the graand that he has not pre 
Mouslv claimed it specficallv 145 I C 
526=1933 A 742 1936 L 599 Land m 
eludes trees and 15 per cent, is to be a1 
lowed on the total value including 'trees 
48 A 498=24 A L J 583=1926 A 689 
The provision of this sub sect on is not ap 
pUcable to acquisitions under the Land Ac 
qu sition (Mines) Act 15 P 510=17 Pat 
L T 279=1936 P 513 Ss 23 to 25 are 
applicable to acquisition under Bombay 
Municipal Boroughs Act See 39 Bom L 
R 329=1937 Bom 432 

Secs 23 and 24 Obtect of — These sec 
tions only lay down rules for detcrmming 
the market value and do not create any 
right on the part of the owners of the lands 
or the holders of intferest therein to obtain 
compensat on on the foot ng of their res 
peclive rights as at the date of the declara 
tion 37 C W N 14 

Secs 23 24 and 25 Applicabilitsr — 
Proceedings under S 198 Bombay Mimici 
pal Boroughs Act — IS per cent in addition 
to compensation — Award of— -Legality, See 


39 Bom I R 329 , , . 

Sec 24 —If the etvner of a land invests 
more capital in the land after the pubu« 
tion of net fication he does so at his risk 
51 I C 501=16 A L J 669 Excess area 
not really existing but appearing m fcve^e 
records IS not to be paid for 42 I C 905 
=60 P R 1917 When agricultural land is 
acquired for » tandi the compensation 
should be assessed at the amount which 
simtiar land in the neighbourhood would 
fetch for purposes of agriculture 57 P R 
1913=17 I C 764 

Sec 24 (5) Meaning of — Sub S (5) 
of S 24 of the Land Acquisition Act means 
no more than this that m valuing the land 
acquired on the date of the notification 
under S 4 (1) of the Act it must be valued 
as It then stood and not as it would stand 
when the land had been acquired and used 
for the purpose for which it was 
But it does not mean that the pos^ib lity 
that a particular purchaser of land will fiW 
a higher price for it by reason of its ^ 
sessing a special adaptability must be d s 
regarded merely because the land vnll 
more valuable in his hands when he expio 
that adaptability than it would be if 
the hands of the vendor who 
exploit It 66 I A 104=1 L R no 

Mad 532=43 C W N 557=1939 P C 5« 
=(1939) 2 M L J 45 (P C) See also 
46 L W 492=1937 Mad 902 

Sec -25 —Where after a reference was 
made to the Court and the party so S 


irr. nrr 

1 p r^* «< »>» P <») e* 

R rc W R 2 rf Afl XIT rf l''*I 

N'OTTS 

Ixrfo'c t'lf Co ft to « li t rfat~i 

S'**! tioo of two new I rrn i\ft1 that t!>c 
Coi,rt hil BO jurii^ctim to mi ftan «ucS 
rmh j-rffertM «’a •*'t 'f ^*6— *9 

’! 1 1 VI Widow 'i <lain liffore Artjti f 
i-Sj 0'’‘'Tr <*ef* BOI r*pclulf rc'fr*<-n»f» 
frooi «la nine ^arp«r ano mt > e'orr r>utf«<i 
Judre <S M 42Is42 M L J 29^=1922 
\J 103 Thf word “arrl'^n*" ^ 2> it 
otpd to (Jetcribe the rerton who r»JtJ '» * 
tiTitlm under S IS for havtftff 

lit r.ljectio'i to the award /?/ 

deeii on to a Citil Court 4S M 4-1 
Oaimantt are e»1df'''fd from petting more 
from the /tidpe than what they claimed 
before the Collector and on the tame prm 
cirle their local rerresetiiatiiet wilt aho be 
bound 45 M 421 9m alto 7 I 416= 

1926 I 401 61 C 24S=3S C \V N 239= 
1934 C 525 But sre alto SO M L I 
60 M L J 410=53 M 92i WO en Gotern 
menf made settlements m the Province of 
Apra, both permanent and temporary as 
settlements of riphts in the soil only stone 
quarries were treated as a monopoly of 
Government and no rights of zamindars were 
recognized m stone quarries and hence a 
zamindar whose land is acquired by Govern 
ment under the Act cannot claim compen 
sation for kankar, which comes under the 
defnition of mineral and which is essentially 
the property of Government 1931 A L / 
660=1931 A 394 Collectors award— Dis 
iriet Tudee — Power to modify award 42 
I C %S=60 P R 1917 See aho 1933 S 
21=146 I C IWO There is nothing in S 25 
(1) which precludes the District Judge from 
introducing variations in diHerent items that 
make up the award so long as the total 
amount is not reduced 159 I C 257= 
193 j L 653 1936 Pesh 217 Where no 
sufficient reason is given for not putting for 
ward a claim under S 9 the Judge should 
not interfere with the award of the Collec 
tor 37 A 69=26 I C 793=12 A L J 
1319 Refusal or omission to appear ac 
cording to S 9 (2) without sufficient cause, 
t C \I — 4 12 


«*nmtilVs clsir*s"t from gett ng a preater 
« m thin il at awarded by the Collector 
U A 4*6=9 I C 423=8 A L J 115 
Wlirrc the cla ma~li did not put m Ihetr 
th •ns at I* c line required by the notice 
9 but did so later, the amo mt 
«li fh tie Co lit can award is governed by 
R 2S (1) 1933 R 124=143 I C 699 

Tie fact tl at the Collector adjourned the 
inqoif> /me die for making lie award does 
not 1) iHelf extend the time for making the 
cla m alrnl) fixed bv the net re under R 9 
12 Pal 1 T 659 See oho 22 M L J 379 
=14 1 C 27n 57 C 837=31 C W N 323 
= 1930 C 471 Omisvion to prefer claim— 
Effect 9 I C «2=13 C I J 1^9 See 
oho 4 I C 1146=135 P W R 1909 
Sec. 25 (I), (2) and (3) and S 9 (3) — 
Fven a personal notice under R 9 (3) should 
pne lie occupier of land an interval of 
fifteen da>s for stating his claim for com 
pensation A not cc fixing a shorter term 
IS in contravention of the statute and 
amounts to *i 'sufficient reason' vvithin tlie 
meaning of S 23 (3) for the omission of 
the claimant to make his claim and the 
stringent provisions of S 23 (2) cannot be 
applied to such a case (39 A 534 50 M 
1 J 566 foil 49 A 145 not foil ) 53 
M 921 = 1930 M 836=60 M L J 410 See 
oho 57 C 837=34 C W N 323=1930 C 
471 Per 3fflc/>firr/OTi /—Even though 
a notice issued under S 9 may have been 
defective in several parti ulars regarding the 
date the name or description of the area 
proposed to be acquired that is not a suffi 
cient reason for not making the claim if in 
pursuance of the notice the part> has ap- 
peared it the time and place specified and 
raised objections regarding measurement but 
faiW to specify the amount claimed as com 
pensation 12 Pat L T 659 WOiere the 

owner of a certain land failed to submit hts 
claim for compensation m pursuance of the 
QOtice under S 9 and the L A Officer 
awarded certain compensation but the owner 
preferred a claim for enhancement m the 
Civil Court Held that the Court was 
precluded by S 25 (2) of the Act from 
enhancing the amount awarded by the 
officer S3 II 533=1930 M 618=59 M 
L J 33. 
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[(2) Every «ec]i award shall be deemed to be a d®eree and the state- 
ment of the ground^ of every «uch award a jndermeat within th«* meaning of 
^ection 2, clan^^ (2), and ^“ction 2. cUuse (9). re^p^tivelr, of the Code of 
Ci\il Pr(y*ednre. 1905.] 

27. (1) Every such award shall al<o ^ate the amount of costs inenrred in 

Cbst# prn-^-’ nr. under this part, and by what perons 

in what proportions thev are to be paid. 

(-) ^Vhen the award of the Colleetor is not upheld the costs shall 
ordmarilv be paid by tbe Collector, unlev.-, the Conrt shall b-^ of opinion that the 
c aim of the applicant was «o oxtravarant or that he was so nerlircnt in putting 
Is case before the Collector that some dcdnction from his eos*s should be mad* 
or that he should pay a part of lh«» Collector’s costs 


LEG BET. 

’ Ic<e-ted br S 2 of Art XIX of 1921 
^ NOTES 

26 (2) — ^Tbe r-w s_b-S (2) ©f 
S 25 of the Art does rot have tfc* e^ert of 
TObl-og an arreal to be to Hts 

Afaje^tr in Coonril frcia a ji-dgr-crt ard 
decree of the H*gh Cbc-t, CaJ-ntta. on a-v 
r>eal fro-a an award of the Calc-tta Tm 
Trb=al a re«;«ct of Urd eo-n- 
pUsonlv aot-irtd vrin O-e Cal-_tta Im- 

C )• Urdw S 26 (2) 'icirTient' ci 
cl5d« , d-p" -n of tho H.sh Coon n a 
V j ^ awa'd of the L A 

To'*'»e The dea* oa a scch aepeal is a> 
1' Le-en Pa-M 
(Calcotn) JO C W 1113=1336 C OSS 
NS'here there were *e^•efal co — i«vted refe 
ren-es ti-de* the Art a-d t’-er we-e all di« 
posed of bv <iae1e award, arsd a'''«eal$ were 
pre^e-red m all th- ca««. HfIJ. that a 
copv of the award r~2S* a-Tro-n'tarrr t*’e 
r-er'O'ardnn n ea'-h aopea! 9 L 76=94 
I C 145=1023 L 435 104 I C 2?1 

Althoach S 2b requ-res th- Tcdce to <peafT 
a bi« awa'd the several pa-t cclars refer- 
red to ih-resi. It IS 'cS-’cnt for the L A 
OPcer u=<^er S 11 to «tat- what he cca 
s '♦ers to b- fai- co-'pes<a»jcr’ to be allow- 
ed for t''e wfco’e of the lard veder aeqn.* 
tjon ^ard how i* «’»oald be appo- p c-ed 
S 25 refers to th“ whol** claj”i ciad* br th“ 
clair'.act. a=d the whole ar'ocn* o' co—pea 
sation awarded to b.ai csder S 11 and 
mpwers t*'e Jnd?e to alter the awa'd of 
the L A 0®^cer coder anv o'e or co'e of 
the snb-heads br either decreasirg o' d- 
creassg the artoi.nt awarded, provided he 
did rot awa'd less than the total asscc-t 
awarded bv the oficer or no'e than the lo*a1 
apocst daitced before that cEcer bv the 
clai-tant 1933 S 21 Awa'd cr'*er 
f * , brtween See 

1933 R 1/6=11 R 344 ated esder S II, 
svfra 

Sec. 27— The sane i-ethod of calctJats^ 
costs should be adopted ci lard a-qt: stLon 
cases as in o-dinary suits 37 I C " 7(0= 
126 P R 1916 A clainau* for cotupen* 
sabon m a land acquisition tnat'er is tn t'-e 
pesiLoa of a plaintiS who has institut'd a 
to recover a sun of rronej aad when 


It IS fotr'd that h* is ro» er*tt!ed to sveess 
c'd'T t*‘e p-mnsKrts of th- law re’atire to 
th' '’bjert. there is no prourd tTvon wh A 
t**' t'ibunal h'anr? the cla “i could d'-'-we 
th' oppos ♦' rarTt. the S'C'ttarv of Sta‘e. 
o' t''e co»‘< to wh ch he wou’d b* erv’ed 
ode' the O'dina-v p-ons arc of the law 
Th"e la ro jcstifcatsen fo' refee"? «'*h 
costs o- sen’i—ertal q'o us js 1942 O W. 
V 131=1942 ALT 141 Fo- a cis- 
wh''t Collecto' was o'dered to pav clas 
ar* < costs ihsuch clam was cxt*aTaeast, 
fee 19S L 251 "nte wonj “pe's-ns'* a 
S 27 (1> of the Land Aeqc < tien Act can 
cct be eo“«*n:“d as refemrg oslv to pe'- 
«crt» who are parties to t'^e p'oeeed'p*. 
The lanuaape of S 27 (1) is pc^’ecJv 
dea' and ve*7 w'de, and nu«t on the face of 
It mve poseer to the Court to o'der cos's to 
t< paid bv a persea wh'lier he be aa a'ttal 
rartv O' rot A per*ea who is p'esect 
before th' Court as t'u'^'e of a d'vas' 
thanarv t**oseh he has co pers'cal in'e'trt 
ta putti'tr fo-ward th- clam, ruav be ra'*e 
l^le for CO t< S 27 (1) ia no way cco- 
r*c*5 with O' Imits er restricts the p 'on 
«ious of s 35 C P Code Rcadi-? S 27 
fl> of the Lard A'q- tica Art with ^ 35, 
C P Code It iru't b* h'ld that the Court 
has jn-i«d rticn ir a «sit3b’e case to (Lrert 
th' co*t to be paid bv the trus*'e of a 
de%-a thauar- per^ouallv although h' T"rdv 
rep'e^'nts fr* devasth^anaua in the proceed 
luu* when he r-ales a iro»t CTtravagaut 
claim ard acts redJe«'h ard when it would 
be unjert to call upon the real partr (dev^ 
thanarj) to meet the b-'d*n of costs 
L \\ ^660=1^41 Afad 1'5!=(1940) 2 AI 
L J 753 WT're the Collecto' awarded 
co~ipe~«atioa at Rs 25 a ce't ard the clai 
ruart appealed clamurg at Rs 31 and the 
Cojrt awa'ded co~'pen«atioa at R« 2S b^ 
di-aHowed his co«t5 Held that unde' ih*^ 
arci.Ta«tarces t'^e CoUec'or 'hoald have 
b-e" di-ert'd to par the clai-uart’s 
because the dam was not extrai-agart ^ - 
th're was no cegli'^ "ce in p^ttinu it f®' 
ward 1932 il W V s:3 See deo 1W7 
31 AA V 1CC6 The pereral rt-le u tha 
co«ts shoJd follow the event The appoi* 
late Court «hontd interfere with the exer- 
cise of discrelica by tbe lower Court as to 
costs when there has been ans cusapryh^ 
roa of facts, o' violation of any establishec 



n»f rf <'i«'Tr1tr«n at all ^^^ tn rritan 
lan-1 ar^T itt1i<n Tmift tt 

fij-r.1 to at»-arf1 In r,^rm~fnt. 

11 I* « ti frianl% of tl <* »n»fVfi <-rral 
H tl 0 an-l «tt •f«rtnatl> viofo 

rrryh rf«*'Ofl»’1p fnr Hr rtacffMert 
^rraofft ri» fo«\-affl Irt Hir o«-nrf« t^-fote 
tlir tint ll’f ^oro in 

aifponaif to «1frn>e \hf «n«Toi5f«l 
rimt of tlirir 'I ,? 

n TR-V) Pnn T n K.H=IW n M 
niro a rmrff rrirte^ft i^wft Ivfofe the 

OiTt ill** O' Iff 

wlirtliff tlie JtMffr P'oi an a«l.l«t.onM 
atnonnt or not. nr «l»eilef thr A«i«mt»on 
Ofl'crr'* <frei‘ion rot ttrh'Io tor •‘'w* 
otiirr an<f ihffe «noni<i be i oiree* 

tion ro*** \M'ere tbe nw-ar«f 

of tlip Collector «nt not ufibrM b> the 
Coirt fi'*c’u<e lI'P Co>emninnt baif Inrtced 
out of tbe a'mn^il'on offer tlie reference 
«•»< rrafle Held tint tbe elurmnt wo-i 
to bis costs 1931 \f 26 (l)=S9 
M I J bR2 S 27 f2) IS 1 mited to tbe 
proecedmes in tbe Court of first insinnce 
Costs of tbe proceeflinRS in the hichcr 
courts nrc it tbeir discretion 33 Bom L 
R 1210=1031 n S20 

Sec 28— Under S 28 it is within the 
discretion of a Court to decree interest 
viberc a larper amount of compmsation Ins 
been civen than svas awarded by the Col 
1 "to/ 1931 ALT, 660=1931 A 3W 
The claimnnt is entitled to interest to the 
excess amount awarded by the District 
Court from tbe date of possessiTO by the 
Collector tip to the date of actual payment 
of such excess in Court and not up to the 
date of the award only 1933 S 21=146 
I C 1040=27 SLR 84 Interest can be 
awarded onlv from the date when Collector 
fnVes nossession and not from the date of 
1926 M 732=50 MLJ 5« 
\Vlicn the amount is enhanced by the Dis- 

TA^l‘r:r\&T''2i^::urYt 

797 5« " l™ 1910 A L J ««)=19ll All 

135 (Interest awarded under the section not 


tlarcrallc tn income taitl . 

2 ^ —Rfin'iplcs of apportionment of 
fT»nii<o*9t<on amortff gi"itnff,ir. totfdar and 
rtisof 19 r M=ir C \V. N. 1001=18 
I C <^1 Ulirrc the fai'irJar or tnlmnedi* 
ate tmiirc holler claims compensation to 
the extent of the amount sshifli the aimirkfur 
had acree 1 to crant alntcment in the rpt, 
It IS necfssars for him to show Ihil he has 
A peftnsnenf infrrfst that the hndleril had 
larted with his Anmo fartf richt to enhance 
the rent ond that the rent wns motoron 
Pnma fane the rimmdar has the whole of 
the interest it is for the tenure holders to 
show wlrtt part of the interest the MfMwtrfflr 
has divested himself m their favour 140 
1 C 385=36 C W N WA In apportion- 
me the compensation between hndlord and 
tenant the Court should proceed on the 
prineiple of asceriaininfr what is the value 
of the interest of the landlord on the one 
hand and that of the tenant on the other 
and apportion the compensation Recording to 
those values 32 P I R 864—1932 L 123 
i f2) Apportionment of compensation— 
Ohiectmn not taken— Fffcct on award 11 
T r 1(M On this section see also 11 
Bom I R 674 17 Bom I R 192. 18 C 
W N 511. 34 B 618 16 C L J 301. 1 

^ S«s^^^29 and 30 —It is only common 
sense that as between lessor and lessee the 
jcouisition should not place either party in 
_ better or a worse position than he was 
before the acquisition The acquisition 
. transforms the property into a certain sum 
of money but the rights of the parties rela 
. iivelv to this sum ought to be the same as 
t tliev^werc with reference to the property. 
. VVliere a property is subject to a lease, 
i theoretically speaking the total compensation 
E for the property should be the sum total of 
f the compensation paj-able m °f v’? 

r interests of lessor and lessee If the total 
compensation is not however arrived at by 
- separately calculating the ‘pte*-cst of lessor 
t and lessee, the amount should be divided 
between them in such proportions as would 
* represent the value of their respective intc- 
t rests It must follow on this basis that 
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30 “When the amo\mt of compensation has been Rottled under section 11| 

_ . . *, dispute arises ns to the apportionment of the 

^Dispute as to apportion thereof, or as to the persons to whom 

the same or any part thereof is payable, the Collector 
may refer such dispute to the decision of the Court. 

PART V. 

Payment 

31 (1) On raakm" an award under section 11. the Collector shall tender 


NOTES 

whatever is obtained bv one party, the other 
takes the balance and this ensures to each 
oaiment of the proportionate value of hts 
interest In an apnortionment between 
lessor and lessee it ought not sureh to make 
a difference whether the lessor's or the 
les«i*e’s interest is first \ilued and ni'd for 

67CLJ 532=42 CWN 1191=1938 01 
740 Land and buildings thereon owned 
separately — Pnttnliies of n^pfirtionmfnt dis 
cussed See 54 I A 218=54 C 669=53 
M L J 158 fP C ) 

Sec 30 Scope op —The section deals 
with apportionment only and not with a 
claim to abatement of rent by a tenant part 
of whose tenure has been acniiired SO 
I C 798 Difference between 30 and 
18 See 43 P L R 1<3=1941 Lah 268 
Apportionment of valuation among different 
interests m the land acquired 35 A 9=10 
A L J 403 Apnortionment of rompen 
sat'On in case of ocrimancy holding 13 
I C 420 See also 1926 P 16 17 C W 
N _702=1M T r 579=1013 C 767 29 N 
L R 31=1933 N 114 There is no general 
rule of general application aoolicable to ap 
portionment between a landlord and a ten-*nt 
with a permanent right of occunanev What 
18 sometimes called a TOU<'b and ready me 
thod has to be adopted taking into conside 
ration all the circim’stances of the case ^0 
CWN 1143=1936 C 6W Landlords 
share — Apportionment — Malabar law— 
"Vilakkti viortev ” 28 1 C 8=1 L W 767 
An anpoTtionment hs the Collertor hehscen 
the TaTnindar and his tenant which was re 
ferred to the Court on the annhcation of the 
Tamirdar rannot be disputed bv tbc tenant 
2S 1 C 801=8 S T R 18 Where the m 
terests of the landlord and the tenant were 
separately assessed and landlord failed be 
fore the Collector to nrove that (be tenant 
was a tenant at will the landlord could not 
claim anything out of the sum which has 
been assessed as the sralue of occupancy 
holding unless he joined the Collector as a 
party and obiected to the salnation made on 
the oropnetary interest 42 I C 787 The 
Collector can make a reference to the Civil 
Court after paying out comnensation to one 
of the claimants 33 1 C 253=20 CWN 
816 Objection to award by one of the 
claimants — Other claimant if entitled to anv 
portion of the excess amount allowed S3 
I C 238=23 CWN 720 40 C W K 1143 
=1936 C 688 (Case of landlord and tenant) 
Where the terms of a lease debar a pattidar 


from cliiming anv abatement of rent on 
account of commilsors aeouisition of land in 
Ins tenure he is entitled to the whole com 
pcnsntion 17 T C 168=16 C L J 209 (10 
C FO! Ref ) As to jiwisdiet op to enter 
(am a ««iit see 13 T C 651=1912 M W N 
161 The lunsdiction of th* Court dealing 
with a reference under S 30 of the land 
Amuisition Act IS confined to n cons dera 
tion of the dismite that is expressly referred 
to it by the Collector An addition of par 
tics mav indeed be made when the persons 
who desire to be added as parties do not 
raise am new dispute but want to place 
other materials before the Court m eonnec 
tion With the disnutc that is referred to it b' 
the Collector But it cannot b* nermitted 
in n case where the question sought to be 
raised is entirely a new one and is not 
coicrcd hs the reference made pv the CoJ 
lector ILR (1941) 2 Cal 394=45 C 
W N 912 A melt'rtraintfffr’r interest m a 
hud caimol be i-aliied nicreh el ^ear' 
purchase of the rent 50 M 706=1927 M 
489=52 M L T 295 f^'ec also notes 

under 8 23 1 Where a reference is made 
hv a CbUeeior under S 18 no other Ci\il 
Court can determine »he same nehts between 
the same parties 52 P R 1913=17 I C 
684 See also 43 P T R 153 
Rfs judicata — Decision as to title to 
prooertv acouired is rej iiiiticata In subse 
quent civil suit (1941) 1 M L J 408 
Appeal — The decision of a Court under 
reference made under S 30 is a portion of 
m award and consequently an aooeal lies 
under S 54 53 I C 519=97 P R 

1933 B 187= 57 B 314=144 I C 710=15 
Bom L R 276 49 L W 218=1939 Mad 
716 (See also notes under S 54 ) The 
decision of a Subordinate Judge’s Court on 
a reference made by the L A Officer under 
S 30 IS not an award within the meaning 
of that Act and conseouenlly an appeal from 
that decision where the subiect matter ot 
the /it is Jess than Rs 5000 does not he to 
the High Court but lies to the District Court 
52 M 142=1979 M 351=56 M L T 357 
5-cc also 1929 Af 221=56 M L J 387 
Sec 31 Duty OF Government — It is tne 
duty of Government under S 31 to deposit 
in Court the whole of the compensation 
money which it may be required to deposii 
by the Act free from any deduction J/ 

B 76=14 Bom L R 507 Compensation 
paid to wrong person— Remedy of person 
entitled 49 M ’579=93 I C 651=50 M 
L J 412 Where the Collector has paid th« 



NOTrS 

am nl of ccr~xmiiUn\ ihe ra-'ot 

d TTTt ^Im lo pa) acan to t/>mt one f|.r 
mlr»« Tic I a« »}io«-n t k!i rrxl rmcr tT at I c 
ccn-M I f f«e’ th held I aMc to c*o »o t*>U 
R 176=11 R .141 Karta of a lomt Htodu 
fam 1)* ii allffwH lo withdraw the crm'prn 
t^Utn no-fv m I C RM=19?5 C 3*9 
Wlirre the t A Of'ifer after a fwrtoo it 
aljudtrated an n'olient, erroneouil) ja>i to 
hit nortratree a certain amount at comp'n 
ration inttead of Ihe tame to OfiKial 

Reeeiter who hat no notice tnler ^ 11 of 
the ihe Oricial Rceener hat a 

np! I to sue for the recoter) of (he amount 
paid 121 1 C. fV6s:1930 S 75 Oefautt 
in jatTnent of arreari of reteniie— Acouiti 
lion h) Gotemnent— Award tettirc off ar 
rein of ret cntie— Si h$e<iuent tale— Uelatne 
riRl ts of purchater and prior proprietor lo 
coniicntatiijn 37 C W S 14 \S1iere the 
Collector awardi a compentation in L A 
proceedinRt the person* aivardrd can brinpr 
an action in a civil suit for (he portion of 
the compensation monc) t( the question 
has not been decided by the Collector W 
P R 1919=49 I C 657 Wen the Cnil 
Court comes to the conclusion that the Col 
lector has paid compensation to the wronfj 
part) the decree in favour of the riRht part) 
should not be affamst Government but 
should be against the party who had been 
paid by the Collector 33 I C 2a3=20 C 
W N 816 The Secretary of State is not 
necessary party to such suit 165 I C 9’4 
=1936 Pesh 198 The proviso to sub S 
(2) clearly provides for such an emergenc) 
and makes the person who may have rcceiv 
ed the whole or any part of any compensa 
tion under the Act to pay the same to the 
person lawfully entitled thereto (ibid ) 
See also 1 Pat L T 143=56 I C 12a 
\'i^erc a niahk plot (m a mahal 

which had been leased m perpetuity) was 
acquired by the Government and the L A 
OlTicer allowed the perpetual lessee compen 
sation for loss of the revenue and also a 
certain sum to the malguzar held tlial 
neither the L A Ofiicer nor tl c Court lo 
whom the matter of compensation was re 
ferred had any authority to decide what 
lease money should be paid m future and 
that the proprietor and the lessee should 
come to an agreement on the point or tiave 


I’ c matter decided bv a cnnpcient Court 
N’ 1. R 31 = 1933 S* 114 Wierc rival 
cSi-na-t* come before lie Court on a refer- 
m t ondef S 31 the Cbnrl has a duty lo 
deride wbifh of ll c clamant* is entitled to 
tTie none) depoiiled m Court There is no 
pros II on in the Act which authorizes the 
Om»t to refer the parlies to a separate suit 
48 1 \\ J^OslPW Mad 935 
ArrucABiUTV — S 31 Q (2) applies to 
lie ease of a thebttti 40 C 895=22 I C 
272=19 C \\ K 6^2 The owner of an 
itnenfranehised «erviee inam is incompetent 
to al mate within the meaning of Ss 31 (2) 
ani 32 (1) 2a I C W So also holder 
of an impart l>1c estate 58 M 442=1935 
M 215=68 M L 1 575 
ArPKAL — TIiouRh the order determining 
the apportionment of the compensation is 
not an award within the meaning of S 54 
It IS m the nature of a decree and an appeal 
hes ajminst it 35 Bom L R 276=1933 B 
187 ^ee also 53 I C *69 An order of 
the Dislricl Judge allowing a Hindu widow 
to withdraw money deposited by (>Ilector 
unler S 3 is not ipnealnble under S 54 
31 I C 677=19 C W N 1290 
Sec 31 (2) — ^Tn law all the co sharers 
arc entitled lo enjoy and possess the common 
properly jointly and if one of them asserts 
an exclusive title lo any portion of such 
properly nnd ousts Ins co sharers from cn 
joyment or possession of the same, tl e latter 
can certainly institute a suit for recovery of 
joint possession in respect of that particuhr 
Item without being obliged to sue for parti 
tioti of the entire joint estate When a joint 
property is acquired under the Land Acqui 
sition Act the enjoyment which tl e co 
owners are entitled to under the Act is to 
get proportionate shares of the compensa- 
tion money that is given by the award 
Consequently if one co sharer receives any 
thing in excess of his share or the whole 
amount of the compensation money he ts 
bound to refund it to the true owners and 
this IS a right which is recognized by the 
proviso to S 31 (2) A suit by a co sharer 
for his share of the compensation money 
falls under S 31 (2) and cannot be regarded 
as a partition suit 46 C W N 212=1941 
Cal MS 

Sec 31 (2), Proviso —The Act creates 
a special jurisdiction and provides a special 
remedy for persons aggrieved with anything 
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Provided also that no person who his received the amount otherwise 
than under protest ehall be entitled to mal e anv application under v^tion IS 

Proiided also that nothing herein contained shall afTec* the habilitv of 
any peison, who maj rectne the whole or an% port of any compeniation 
awarded under this Act, to pa^ the same to the person lawfull\ entitled thereto 

(3) Notwithstanding anvthing m this section the Collector mav, with th* 
sanction of the Provincial Government, instead of awarding a monev com 
pensation in respect of anv land make anv arrangement with a person having a 
limited interest in such land either by the grant of other lands in exchange 
the remission of land re\eniie on other lands held under the same ti le, or m 
such other vai as mav be cquitaWc having regard to the interests of the parties 
concerned 

(4) Nothing m the laH foregoing sub section shall be construed to 
interfere with or limit the power of the Collector to enter into anv arrangement 
with any person interested in the land and competent to contract in respect 
thereof 


LEG REF 

NOTES 

done in the exercise of that iwisdiction 
That jurisdiction is exclusive A part> who 
IS sen ed with notice under S 9 of the Act 
IS bound, if he is dissatisfied with the award 
to apply for a reference under S 18 If 
he disables himself from availing of it b> 
accepting the compensation vrithout any pro 
test or, if for any other reason he does not 
apply under S 18 he cannot be allowed to 
re«open the question of the right to the 
amount of compensation by means of a tegu 
lar suit, against the persons alleged to have 
wrongfullj received the same 9 0 W N 
1176 See also (1941) 1 M L J 527 1933 
\ 322 147 I C 877 men the Collector 
wrongly refuses to make a reference the 
general liability will arise of the person 
taking the land for damages in the Civil 
Court 37PLRJ &.K 8 

Sec 31 (2) Proviso 3 — Applicabilit>— 
Daughters of owner claiming share m com 
pensation — Collector making reference to 
Court— Daughters and their assignees ap- 
pearing— Assignment by consent recognized 
by Court— Claim of assignees for share in 
compTOsation adjudicated upon and rejected 
—Order not appealed against — ^Assienecs 
« separate suit I L 

R (1939) Kar 152=180 I C 681=1939 
Sind 66 

Sec 31 (2), last proviso — S 31 (2) 
last proviso apparently contemplates a civni 
suit It does not create a right to get a 
refund of the money but simply recognizes 
the right whch exists independently of the 
section 46 C W N 212=1941 Cal 635 

Sec 31 ( 4 ) —See 73 C L J 59a=43 C 
W N 118a cited under S 11 supra 

Secs 31 and 32 ^As to persons who are 
competent to contract see S 11 of the 
Indian Contract Act (IX of 1872) A 
widow holding a life estate under the Cus 
tomarj Law is a person not competent to 
alienate within the meaning of Ss 31 and 


32 of the Act 116 I C 335=19»9 L 736 
See c/jo 60 C L J 83 mere land belo"g 
ing to an impartible estate is acquired under 
the Act the compensat on nonev should Mt 
be paid over to the holder for the lime be 
ing but should be converted into other land 
to form part of the impartible estate when 
will not thus suffer from the acquisition and 
hence the acquis tion officer i« right “ asP® 
siting the mene> under S 31 '8 M ^2 

=68 M L J 570=1935 M 215 The 
words "if there be no person competent to 
alienate the land* m S 31 (2) must neces 
saril) appl> to a case where there is no 
present title in the person who has come 
forward as a claimant to the compensation 
fixed by the Collector Ss 31 and 32 p't>- 
vide for the case of persons who bj 
of a personal disablitj have no absolute 
power to alienate and are intended to pr<^ 
tect the interest of reversioners when land 
IS taken away from the possession of such 
persons who hold it only on a life estate or 
similar limited estates such as minors luna 
tics Hindu widows administrators etc 
where the legal estate is in one person and 
the beneficial estate in another In the case 
of mam granted as a personal inam to the 
family of the grantee the grantee having a 
heritable estate m full proprietorship me 
grant being of the soil and convejing a full 
interest m the land without anj condition 
m restraint of alienation the inamdar and 
his assigns are owners of the villages ^d 
have an interest in the land and are entitled 
to the benefit of that interest Such a per 
son cannot be said to have no power 4° 
nate the land within the meaning of S J* 
(2) of the Act Such an inamdar docs not 
fall under Ss 31 and 32 The amount ot 
fximpensation awarded for acqu sition m 
such mam lands cannot therefore be directed 
to be deposited in Government securites 
and interest alone directed to the mamdar 
He IS entitled to receive the full 
compensation in cash 40 Bom L K 43 
=1938 Bom 32 j 



NOTES 

See 32* ArrucAnirnf or *JrcTtoN — S 
32 arplies to ca«ci «1 ere t! c of 

the land h»% a litnited interest m it and doe* 
not frosem Uie case of land ineapaltc o| 
alienation in whosoescr lands it ms) l«e 40 
B 254=33 I C 461=17 Hon I U 1140 
S 32 does not ae«t the acouit't'on Court 
with fudi rower as to retain the mone> m 
Its possession m <pite of the direct ons of a 
eompeicnt Csil Court 107 I C 738 Tlie 
ease of a Hindu widoss does rot come with 
m the pufsiew of S 32 11 I C 3<M 

Court can deal with application b) thflsM 
for rrant of monc) for repairs o'? C 33 
erlO I C 491 

Sec 32 (1) (a) E^QUlllv as to Valua 
Tto^— PaocEDt-RE — TIte President of the 
Calcutta Improsement Tnlunal act ns 
under S 32 is a Judse and is liound to 
exercise his functions m a judicial manner 
\V^crc he referred the question of salua 
tion to an outside expert and on receipt of 
lus report, adopted it w'lthoui rividk the 
parties concerned an opportunU> to examine 
or cross examine him hfJd that the proce 
dure was illcsal 59 C 1272=36 C W N 
&48=1932 C &44 The parties interested m 
the properties forming the subject matter 
of investigation are not parties to the pro 
ceedings under the Act for appraising the 
offers 59 C 1272=36 C W N S18=1932 
C W4 

Sec 32 (1) (b) (il) AppLicAnrUTY — 
S 32 (1) (fc) 00 contemplates a case 
where the disability has ceased or the estate 
vests absolutely m a full owner after the 
termination of the limited estate It pre 
supposes a valid deposit under S 32 (1) and 
cannot have any reference to a case where 
the property is found not to belong either 
wholly or in part to the person m whose 
favour the award is made and in 
whose name the money lies deposited, but 
IS found to belong to some other person wl o 
IS not a party to the award at all 46 C 
W N 212=1941 Cal 63o S 32 of the 


I-and Acquisition Act inscsts the Court 
with certain powers in regard to the mone)s 
deposited under S 31 (2) TJie section 
b)$ on the Court the duty to order the 
noneys sleposited in the purchase of other 
lands an! esm m the case of moneys that 
lia>e been iniesled in Government or other 
approval securities the Court is also given 
power to Inve them re invested m Ihe pur 
chase of other lands It is a judicial fune* 
lion which has to be performed by it in ae 
eofdance with the procedure usually attri 
buted to It after hearing the parties and 
taking the necessary evidence The Court 
has to be satisfied as to Ihe propriety of the 
purpose the value and title of the land be 
fore It can make an order for investment 
It IS no doubt true that the purchase has to 
be made through the Collector The Court 
can refer the matter to the Collector and 
direct him to revive all the evidence and 
any mformadon which the parties may place 
before him and to consider the same along 
with the information which he would mde* 
pendcntly obtain and to submit a report 
On receipt of the report of the Collector the 
Court should hear the parties and pass 
appropriate orders But the Collectors 
report is not final and conclusive It is open 
to the Court to have the opinion of an ex 
pert Uken as regards the valuation of the 
land etc if it thinks necessary it is open 
to the Court to disregard the report of the 
Collector and arrive at an independent 
valuation after consideration of the report 
and direct the purchase accordingly But 
the Collector s opinion regarding the pur* 
cliase IS not tlic final word on the matter 
The order ultimately to be passed is a 
judiaal order made by the Court 1937 
Mad 948=(1937) 2 M L J 429 
iLLUSTOAtTVE CASES —The land acquired 
by the Calcutta fmprovement Trust tribunal 
belonged to a Tliakur ordinarily managed 
by Shfbaits In a suit relating to that 
debutter estate a receiver had been apjiomt* 
ed by the Court to take possession of the 
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(2) In all ea es of moners deposited to which this ':‘Sition applies the 
Court «hall order the costs of the followin'? raitters including therein all 
reasonable charues and eTpens*^ incident thereto to be paid bv the CclleclO’-, 
namch — 

(c) th'^ co'ts of such imestments as aforesaid, 

(b) the cOists of the order? for the pavment of the interest or othc’ 
proceeds of the securi’ies upon which such monevs are fo” the time bom? 
invested and for the pavnient out of Court of the principal of such monrvs and 
of all proceedin?s relating thereto except such ns ina\ be occasioned bv 
litigation between adverse claimants 


NOTES 

P'operties The Tribar^t j-ropo'rf lo m 
ve«t the compersatiea noaev in th* pur 
chase of other lards oa the errtr’d tha» 
fterc was ro one competent to alienate the 
land Hf!d that as the recener rmresn ed 
cot o^ly the Skf^tts bet aI«o the Th^tjr he 
was co*npetent to alienate the lard and so 
S 32 xras not apnlicabl* Seco^h e\en 
otherwise nnder S 32 (b) the re-ener 
appojitrf by the Court was a pe*^on who 
had b«co*ne absolntcly enttM*d to the 
arrormt and to whon the Tnbcnal was 
consc<;oe«tlr bonnd to cav and the Trtbinal 
had no di«cretion to crest it on t*’e po- 
chase of other lands 3^ C W V 37^= 
1932 C 660 U-de* S 32 (11 of the Act 
the Calcutta Irproreipcnt TribTial has 
jonsdiction. even after <rv^ ad-'aMij the 
altereatne in S 31 (II (M and has power 
unol edlv conferred o'! it to o der the 
morer to be re "re«*ed n 'he pjrrha e 
lard 39 C 1272=t5 C W N ?4Ss=l932 
C W* The effec of Mu-^h<»abad An 
(W*- of 1S91 amended br Art of 19231 
ij that m s^ite of certain powers conferred 
on the Secretarr of Sta e no n"hx of owtit 
sTiip or disrosition t» conferred on the 
Secretary of State and the Nawab Bahadur 
eocttnaes as a United owner but with the 
income intercepted n certain cont n *’es~ies 
Where sj^h lards are prot>o«^ to be acqu r 
ed the trihjnal has jnnsd rtmn to art mAe*" 
S 32 fl'l of t^-e Act ^9 C 1^T2=36 C 
\V N' 84<5=1932 C S44 
Mrs3.TVG or Tetsis — The wo ds “power 
to al enate" in S y* refer onlr to al»*nati<wT 
to the Collector bet not to aliecat on< m 
peneral 11 I C 3(M Expeiviittire of 
rionev to 'ave land compn-^d m the estate 
inherited bv the widow from her husband, 
from an impendin'' «ale is no* an inve<*i"ent 
“tn the purchase of lands” snth n the ci'aa 
of the wtion 41 I C 810=26 C L 
I 123 Court fee Set 39 C 60d=17 C 
\\ N 933=U I C 724 
AcQUismoN or Hixpc widow's, Ivtoest 
— ^The Prevtdert of the Calcutta Improve 
ment has juri'diction to re invest mo^'cv 
irrested in G P Notes be-cg the compen 
sation mores in respect of the acqui'itioo of 
t^'c l•’♦e^cst of a Hirda widow m the pa' 
cha‘e of other lands arjl, in ih ^ matter he 
arts as a Judge and ran«l exercise h s furm 
tioti in a jud oat mamer ard in the interest 


of the per<on for whom the r*cs*y is held c 
trust The primarv considerat « for the 
Court IS the trtere<t of the person fo" vrho e 
berefit the let^datu'c has enen the power 
€0 C L 1 S? Set cfjp 19*) L 73S 

Pbocxlti' — The \ct does rot lav down 
anv p ocednre svh ch is to be followed m 
the matter of re inve<'ment in lards of 
morev already dcpositrf m G P Ne'es 
But the Court 'hould hear ih* person who 
I interested m the morev b'fore it decides 
whether »t is de«ifab1e or adra^^a^eocs tha' 
the morev which has renaired larest'm ra 
G P Not*< without anj objection iron* 
a'w bodr s'-ecld be re-tnv e« ed in the pe^ 
cha<e of ether lards in anew of the jrrou^^ 
alles:*d bv «i.eh rer<cn 60 C L T 8«^ The 
Pre«idcnt of the Calcutta Inp-ovcme^ 
Trtb nal h^ ro jcnsdictien u'-d^r S 32 
of the Act to i««ce a notice to partv to 
C 3 u«e why the co~pe-satioa nc'"er imested 
la Government <ecanti*» should not be « 
tnve«ted in lards S^ch a ro*ce is also 
wron- ta law 60 C L J 227 Wen there 
i> an irve<t-ient of the eomrensatio'' mo“er 
m Government »ecuntiex already made as 
far bach as 20 \cars S 32 doe5 rot mafe 
a re-inve«tnient in lard oblicato'v 60 C 
LJ 227 

Sec. 32 (2J Cb’csrartmos — ^“R ea'O'v 

\MX CHARGES AVD EXPEN'Eb” — ATTOSV'V — 

As It was cor«idered reces«a'v to cr'^S* 
the 'ervnees of an atto*nev for the pcrcM'* 
of lard advert! ed for saV bv the Re^s 
trar of the Hmh Court on the ongmal « de 
bv wav of irve'tment of riO”ev deposited m 
respect of acquired !and> belonging to a 
pervoa incompetert to alienate propertv an 
attOTO»v was ermiged with the approval of 
th* S*'ecial L A Tcd<^e He made the 
neemsarv ime«ticat on as to the suimb i tv 
maricet value and title and d d other thur'S 
incidental to the completion of the pur^asc 
The attOTO'w hav mg «tih~*i'ted a bill 
costs held that he was entitled to 
able remuneration for the work done bv n m 
bv wav of “reasonable charges and ex 
perues" within the meani"g of S 3- (*> 
of the Act, and that the «atJ chargm ara 
expenses were pavable bv the Collector 
although the purchase was effected rot im 
mediately after the depo« t but crir 
«pie"tly 39CA\N 2.1=1930 C U9 

APPE.VL —See 6 I C 137 29 M H' 

Rew tos —See (1937) 2 M L I ^^9 



3217 


^ »'5) Tiir l-A*p Acoi.i«mos Act (I or 1891) 

n Wig'll nnv TOrm^-v vhsU |n%c Wn in Court nndrr tliM Act 

tf »r. T.»r mmljnnrtl In llie last 

In r*L.^ pm-ultnc •'^linn Ihr Court tm\, on llio nppliontion 
of nni parU inlrrr^lotl nr chiminp nn intrrt^t In «ncl» 
mnnri, onl'T ll r ^ani»* |n lo tntr*1^I in (Imrmmfnl or otlirr npproitd 
ft' 1 ^ tm' |Uinl» prop*^, nod in*i\ ihtiTt Ihr intcn't or othrr proccctl' 
of in\ jucli in\c*lmail lo l*c acmmulalc*! and piul m 'ucli nnnncr ns ti mi) 
rtn'jfrr 'nil pi\r llir parlu* >n!rr**trt] liirrciii llio Mmo hnirfit llirrrfrom ns 
ihn tr plu haic hi 1 frrni lie lind in rr'pccl whereof «ucli monc) 'Jnll jjiNc 
Ikto <Ic 7 «o'iIci 1 or a* ncir ihcrrlo a* mii l»c 

34 When ihc amount of »uch fompcniation ii not piicl or dcposilcd on or 
Pamrrt of ir'ctf«i l>efnrc lihmg po'«c<'ion of (he hnd, the Collector 
*lnll pA' the amount iwinlcil with interest thereon 
at the nle of «jx per centum per inntim from the time of <o taking possession 
until It *hill hixe licen 'o paiil or dcj>o'ile<l 


PART VI 

TrMroBARx OrrurATios or I-asd 


35 (1) Subject lo the prQ\»<ions of Pxrt VII of this Act, whenexer it 

appears to the Proxmcial Cox eminent that the 
lemporarx occupation and use of any waste or arable 
land arc ncc<lcd for anj public purpose, or for* a Com 
pan), the Proxincial Goxemment ma> direct the 
Collector to procure the occupation and use of the 
Aamc for «ueh term as it shall think fit not exceeding 
three xear< from the commencement of such occupation 


Temporarj occupalion of 
vraite cr arable land 
Procedure when differ 
race a* to compensation 
cxwtx 


(2) The Collector shall thereupon gixe notice m xvritmg to the persons 
interested in such land of the purpose for axhich the same is needed and shall 
for the occupation and use thereof for such term as aforesaid and for the 
materials (if an)) to be taken therefrom, pa> to them such compensation either 
in a gross sum of monc), or b) monlhl) or other periodical pa)Tnents as shall 
be agreed upon in writing between him and 'uch persons respective!) 

(3) In ci«e the Collector and the persons interested differ as to the suffi 
cienc) of the compensation or apportionment thereof the Collector shall refer 
such difference to the decision of the Court 


NOTES 

e*g 34 —The basis of this section is that 
the right to receive interest takes the place 
of the ritrht to retain possession 59 M 43J 
M 199=71 M L J 69 A claimant 
18 entitled to interest from the date on 
which the Collector took possession of the 
properties acquired up to die date on ^ich 
compensation is paid or dniosited ' 

C 909 The award of a D strict Judge in 
L A proceedings has the same force as a 
decree of Civil Court Where such award 
does not mention interest the Court cxecut 
mg Uie award has no power to grant the 
lame 9MysLJ 55 ‘Depos ted means 
thf actual fact of deposit m the place uidi 
2^1 m S 31 (2) The fact that a depo 
“t made by the Collector was erroneous 
and was due to an error of judgment On his 
part as to whether the claimant i$ eptitled to 
CCM-403 


receive the money from hiS hands is im 
material Even in such a case no liability 
to pay interest would be incurred 40 C 
W N 989=165 I C 716 (2)=I936 C 525 
Under S 34 the claimant is entitled to in 
terest at 6 per cent per annum from the 
lime of possession by Government until the 
sum or compensation is paid or deposited 
and the mere existence of an agreement be 
tween the parties that the claimant should 
take away the materials on the land to be 
acquired does not disentitle the claimant to 
the statutory interest, unless it is shown that 
the consideration for that agreement was 
that the claimant should relinquish his sta 
tutory claim of interest 19 Pat L T 774 
—1938 Pat 266 

Secs 35 and 36 (2) —Temporary occu 
ration when assessable — Compensation 30 
I C 245=37 A. 347 
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36 (1^ On payment of such compensation, or on executing such agree- 

mcnt or on making a reference under section 35, the 

Collector may enter upon and take possession of the 
possession ana compensa , , , ‘ e j 

tion on restoration permit the use thereof in accordance 

V, ith the terms of the said notice 

(2) On the expiration of the term, the Collector shall make or tender 
to the persons interested compensation for the damage (if anj) done to the land 
and not proaided for by agreement, and shall restore the land to the persons 
interested therein 

Provided that if the land has become permanentl) unfit to be used for 
the purpose for %\hich it was used immediately before the commencement of 
such term, and if the persons interested shill so require, the Provancial Go- 
\emment shall proceed under this Act to acquire the land as if it was needed 
permanently for a public purpose or for a Company 

37 In case the Collector and persons interested differ as to the condition 

of the land at the expiration of the term, or as to an) 
condiiion matter connected with the said agreement, the Collec 
° ^ tor shall refer such difference to the decision of the 

Court 


Company may be authori 
zed to enter and sursey 


PART VII 

Acquisition of Land for Companies 
38 (1) »[ * • • * • » » 

* * ] The Pro\mcial Government may 

authonze an> officer of an) Company desiring to 
acquire land for its purposes to exercise the potters 

conferred b) section 4 

(2) In e\er) such case section 4 shall be construed as if for the words 
"for such purpose the w ords ‘ for the purposes of the Compan) * w ere substi 
tuted, and section S shall be construed as if after the words ‘the officer” the 
w ords of the Compan) ’ w ere inserted 

*[38 A An industnal concern, ordmanl) employing not less than one 
hundred workmen owned b) an individual or by a” 
Industrial con«m to be association of indmduals and not being a Compan) 
desiring to acquire land for the erection of dwelling 
houses for workmen emp1o)ed b) the concern or for 
the provision of amenities directly connected therewith shall so far as concerns 
the acquisition of such land be deemed to be a Company for the purposes of 
this part and the references to Compan) in sechons 5 A, 6 7, 17 and 50 shall be 
interpreted as references also to such concern ] 


LEG REF 

* The words Subject to such rules as the 
Governor General of Ind a m Council may 
from time to time prescribe m this behalf 
VI ere omitted by Act XXXVIII of 1920 

»Newly added by Act XVI of 1933 

NOTES 

Sec 38 A —The necessity for the mscr 
tion of this neiiv S 38 A has been explained 
as follows — The L A Act, 1894 makes it 
possible where the previous consent of the 
Local Government has been obtained to ac 
quire land compulsorily on hebalf of com 
panics, provided that the land is needed for 
a work likely to prove useful to the public' 
The Royal Commission on Labour have re 


pximmcnded that the Act be so amended a® 
to enable land to be thus acquired nhere » 
IS needed for the housmg of labour 
bj compan es or by other employers 
stated that in a number of instances broug' t 
to their notice land cminentlj suitable fof 
the development of housing schemes 
bcwi held at random by the owners lantas 
tic values being placed upon it as a tesw 
of the construct on of factories and otM 
^ustnal concerns m the neighboofhow 
The provision of adequate housing 
workmen is one of the urgent needs ol 
Indian industry and the Bill seeks to 
effect to the Commissioner s recommenoa 
dation (StaUmril of Objeetf o«a a«> 
sons ) 
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5 41J 


Tnn 1-AND AcQUisitids Act (I or 1890 


.19 The prtnnMcmj of ««lion5 6 to 37 {I'oth tnclusnc) thill not be put in 
Prrttojt «ntc“t of Pro in onlcr to icquirc hnd for iny Compinj, un- 


tnrtal GCTTrrnmt anl If*' "tlb the prcMous consent of the TroMncial 
tarcLii-To of acTfTTTirrt Gmcmmcnl, nor un!c«s the Coinpan) tlnll hi\c 
*'*^***^ cxcoitcl the iprccmcnl hcrcimftcr mentioned 

40 (1) Such content «!n!l not Ik: Riicn un1c<s llic Proimcnl Goxcm* 

Mtitfittl ’(citlicr on the report of the 
Collector under »cctjon 5 A, sub section (2), or] by 
an cntjuir) held at hercinifter proiidctl, — 

•((c) that the purpotc of the icquitition is to obtain hnd for the erec- 
tion of dttclhnf; hou'ct for workmen emp!o)ci! b) the Company or for the pro- 
\asion of amenities direclh conncclct! thctcwilh, or 

(^) lint «uch acquisition is nectlctl for the construction of tome work, 
and that «uch work ts likcl} to prmc useful to the public ) 

(2) Such cnquir) tlnll lie held b> mch ofliccr and at such time and place 
as the PrOMncial Go%emnient shall appoint 

(3) Such ofilecr ma\ summon and enforce the attendance of uitncsses- 
and compel the production of documents b> the tame means and as far as possi 
ble, in the same manner as is pro\id«I b> the Code of Civil Procedure m the 
case of a Gval Court 

4i*(» • • • • • • • 

• * I 1^ *1’® Provincial Govenimcnt is satis 

ACTcenent with Provin fied ‘(after considering the report, if any, of the Collec- 
cal Government section 5 A, sub section (2) or on the report 

of the officer making an cnouir^ under section 40) that *(the purpose of the 
proposed acquisition is to obtain land for the erection of dwelling houses for 
workmen employed b; the Company or for the provision of amenities directly 
connected therewith or lliat ) the proposed acquisition is needed for the con 
struction of a work, and that such work is likcl> to prove useful to the public, it 
shall •( • • • • * 

• * • • • • ) require the compan> to enter 

into an agreement vtilh the ‘(Provinciil Government) providing to the satis 
faction of the Provincial Govenimcnt for the following matters namelj — 

(1) the payment to ‘(the Provincial Government] of the cost of the 

acquisition , , , . , ^ 

(2) the transfer, on such payment of the land to the Company, 

(3) the terms on which the land shall be held by the Company, 


L70 KEF 

1 The words ‘either on the or were 

inserted by Act XXXVIII of 1923 S 9 

* Substituted by Act XVI of 1933 Tlie 
old sub-els (a) and (f>) stood as follows 

(o) that such acquisition is needed for 
the construction of some work and 

(b) that such work is likely to prove use 
ful to the public ... 

* At the beginning of this section the words 

‘ Such officer shall report to the Local Gov 
emment the result of the enquiry and were 
ImrnTd by Act XXXVIII of ip S 10 
and after the word 'satisfied the words 
‘after considering the report under 

«: dlY were inserted by the same Act 

* Inserted by Act XVI of 1W3 

«The words ‘subject to such rules as the 
Governor General of India in »ray 

iiom time to tune prescribe m this het^t 


were repealed by Act XXXVIII of 1920 
• Substituted by the A O 1937 
for the words Secretary of State for India 
in Council 

r Substituted by ibirf for Government 


NOTES 

Sec 39 — In order to constitute a bind 
ing agreement the mtention of the parties 
must be distinct and common to both An 
ajffeement does not admit of difference 58 
C L J 138 The L A Court gets juris 
diction only on a reference being made to 
it by the Collector and its jurisdiction is 
confined to disposing of the matter so re 
ferred It has no jurisdiction under the Act 
to consider the legality of acquisition or of 
the reference 99 1 C 530=1927 11 114 
S<e alto 24 L W 833=1926 M 207, 
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^[(4) where the acquisition is for the purpose of erecting dwelling 
houses or the provision of amenities connected herewith, the time within which, 
the conditions on which and the manner in which the dwelling houses or uncni 
ties shall be erected or provided, and 

(5) where the acquisition is for the construction of an} other work, the 
time within which, and the conditions on which, the work shall be executed and 
maintained, and the terms on which the public shall be entitled to use the work ] 

42 Ever} such agreement shall, as soon as ma} be after its execution, be 

Pubhcafon oi agreemcnl *1 * , , * * , * ^ 

Official Gazette and shall thereupon (so far as regards 
the terms on which the public shall be entitled to use the work) have the same 
effect as if it had formed part of this Act 

43 The provisions of sections 39 to 42, both inclusive, shall not apply and 

the corresponding sections of the Land Acquisition 
Sections 39 to 42 not to Act. 1870. shall be deemed neter to have applied, 
apply where Government to the acquisition of land for an} Railway or otcer 
.bound by agreement to pro Company, for the purposes of which, under any 
v.de land for companies agreement "[with such company, the Secretaty of 
State for India in Coimcil, die Secretary of State, or any Government m BnUsh 
India IS, or was,] bound to provide land 

In the case of the acquisition of land for the purposes of a Raihva} 
Company, the existence of such an agreement as is 
^cement wi^ mentioned m section 43 may be proved by the produc 
Coupany may be ^ pnnted copy thereof purporting to be 

printed by order of Government 
PART vin 
Miscellaneous 

45 (1) Service of any notice under this Act shall be made b} delivering 

or tendering a copy thereof signed, m the case of a 
Service of notices notice under section 4, by the officer therein men 

tioned, and, m the case of any other notice, by or by order of the Collector or 
the Judge 

(2) Whenever it may be practicable, the service of the notice shall be 

made on the person therem named •' 

(3) When such person cannot be found, this service may be made on any 
adult male member of his family residing with him, and, if no such adult male 
member can be found the notice may be served by fixing the copy on the outer 
door of the house in which the person therem named ordinanly dw ells or carries 
on business or by fixing a copy thereof m some conspicuous place in the office 
of the officer aforesaid or of the Collector or in the Court house, and also m 
some conspicuous part of the land to be acqiured 


44 

How 

Railway 

proved 


LEG REF _ 

1 Substituted by Act XVI of 1933 The 
old els (4) and (5} stood as follows — 

(4) the time within which and the condi 
tiotis on which the work shall be CTecoted 
and maintained and 

(5) the terms on which the p iblic shaU 
U entitled to use the work 

• Omitted by A O 1937 

•Substituted by ibid 


NOTES 

Sec 43 —In view of the provision in S 
4} the Land Acquisition Act that Cb VII 


of the Act does not apply to the <ase o 
acquisition of land for a railway such lano 
IS presumably acquired by the Govemmou 
under the earlier sections of the Act, aou 
becomes the property of the Goicr^W" 
and not the property of the Railivay WJi 
pany 1 L R (1937) All 511=1937 A L 
J 249=1937 All 428 , , 

Sec 45 (3) —Temporary absence of a 
person to be served with nobce “ 

fall within the words ‘ cannot be found 
^(3) S 45 50 I C 70=17 A L J 


S 
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Tnr AcotJi«mo? Act (I or 16^>0 

Pro\T(5M that, if the Collctior or Jodj^ «hill «o direct, a notice my he 
Fcn! n po<T in n letter ii!(lre*tefl to the person mmed therein *il hi< IasI hnfm-n 
mldmre addrr« rr phcc of lmtine«< and rep:<tcrcil under Pirt Jll of the 
'Tnl an PoM 0”icc Act, !?//• me! «ef\icc of it nw> be prmed b\ the pro<Iuction 
of the *idf!re««ec’s receipt 

A(i \^^lf)C^Tr ^ilfulh o1 am per«on in doing ah} of the Act< Autho- 

. , , n«etl In section 4 or section 8 or wilfulh fills up 

dcMrms ihmAges or displAccj An> trench or mArk 
mide under section 4, shaJI on eon\iction before a 
X fACi*trAte I’C Inble to impn«onmml for Am term not exceeding one month or 
to fine not excelling fiftx rupee* or to lioth 

47 If the Colleelnr is oppmeil or impetled in tikmg possession under this 
Act of Anx hnd he «hAll if a hlAgisinte enforce the 
*” tn'orre tiirrender of the hnd to himself And if not a ^fAgis 
^ tnle he «hA!I Applx to a MAgistnle or fxxithm the 

toxxTis of CAleuttA MirlrAS And ItombAx) to the Commissioner of Police And 
«uch MagistrAte nr Commissioner fis the cAse mix lie) shAll enforce the surren 
dcr of the hnd to the Collector 

Comrtfiion of aojuMiion O) P-xeept in the CASC proxAdwl for in sec- 

not eomrntsfln hiit eon tiott Vi the Goxemment slnll be At libertx to xxnth 
pmsation In be A^nrded <lrAxx from the Acquisition of Anx hnd of xxhich pos 
xrhfti not eomrleted session hAs not been lAken 


LTO prr 

"^Ste now the Indian Post OITice Act (VI 
of 11198) 


Sec — Tlie power of withdrawal 

piven to the Goxemment by S 48 does not 
render the affreement xoid for want of 
tnulual tx 44 n ;97='8 T C 621ii2I 
Bom L R 1014 S 48 of the Land Ac 
quisition Art does not apply to the case m 
which there is no xoTuntary xvitl drawat Iv 
the (jovemmeni but the proceed nps come 
to an end by reason of a decree declanoK 
the proceedings mvat d In such a case the 
proceedings automat cally drop and the ag 
grieved party is feft to choose h s remedy 
in the or t nary Civil Courts The Act does 
not provide a cheap remedy for such a 
gncx^ncc The jurisdiction exercised b) 
the Civil Court under the Act is a restricted 
one and the Court has no right to widen it 
and to act m contravent on of the Act 177 
I C 958=1938 N L J 54=1938 Nag 169 
The power to award compensation under 
S 48 (2) IS conferred on the Collector and 
not on t! e Court and the Co rt can have 
no jurisdiction unless the Collector m the 
first instance made an award and made a 
reference under Pirt III of tl c Act 1938 
N L J 54=1938 Nag 169 When pro 
ceedings are taken on behalf of a Mun ci 
pal Board the Board cannot withdraw but 
the Government can SI f C S0I=l6 A 
L J 659 There is noth ng m this section 
to indicate or suggest that it is not open to 
the acquiring authority to make acquis tion 
of any portion of the land in respect of 
which notice under S 9 has been issued 
41 C W N 437 After acqu sition and 


taking oxer possess on there can be no with 
drarx-al — Proi^rlj must be reconvejed b> 
Goxemment to tie owner to reinstate hm 
m Its ownership 1927 R 14 Sfe alto 
91! C 291 

See 49 Right unpex— Whew axail> 
Aiiir — S 49 requires that the claimant 
slotiM be oivncr" of the hnd to be acquir 
ed AS well as of the house manufactory or 
build ng of which he maintains it to be a 
part Unity of ownership is a necessary 
pre requisite 45 CT W N 370=1941 Cal 
62a 

^tcA^Il^c or Texsis — House includes 
godowns pertain ng to it and used for ser 
vanis dwelling 37 I C 11=43 C 665 
An under tenant is a person interested m 
the acquisition of land and so an owner 
for the purpose of S 49 and is competent 
to apply for reference to the Civil Court 
13 I C 470=16 C W N 927 The ex 
press on owned which occurs m S 49 of 
the Act IS nowhere defined m the Act, and 
though the expression person interested" as 
cxpfa ned m S 3 (b) must obv ously in 
elude oxvner the connotation of the two 
terms are by no means coincident A per 
son interested xvho cannot be strictly con 
s dered an owner cannot avail h mself of 
the rights conferred by S 49 The rights 
of a zamindar a tenure holder the holder 
of a bulding lease an occupancj rayat 
may conceivably fulfil the conception of 
ownership with n the meaning of S 49 in 
certain circumstances B t each case must 
depend upon its oxvn special facts 45 C 
WIN 3TO=1941 Cal 625 Axvard means 
compensation in some form or other whe 
ther It be the amount or its disposal 23 
CWN 378=501 C 732=46 C 861 The 
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(2) Whenever the Go\ eminent withdraws from any such -acqnisjtion, the 
Collector shall determine the amount of* compensation due for the damages 
suffered by the owmer m consequence of the notice or of any proceedings there 
under, and shall pay such amount to the person interested, together with all 
costs reasonably incurred bj him in the prosecution of the proceedings under 
this Act relating to the said land 

(3) The provisions of Part III of this Act shall appl>, so far as may be 
to the determination of the compensation payable under this section 


49 (1) The provisions of this Act shall not be put in force for the pur* 

... . pose of acquiring a part only of any house, manufac- 

liooJ?’'orSdm°B too or other building, 'f 'ho 

be so acquired 


whole of such house manufactorv or building shall 


Provided that the owner may, at any time before the Collector has made 
his award under <ection 11, bv notice in writing, withdraw or modify bi« ex 
pressed desire that the whole of such house, manufactory or building <hall be 
so acquired 


Provided also that if any question shall arise as to whether any land pro 
posed to be taken under this Act does or does not form part of a house, manu 
factory or building within the meaning of this* section the Collector shall refer 
the determination of such question to the Court and shall not take possession 
of such land until after the question has been determined 

In deciding on such a reference the Court shall have regard to the ques- 
tion whether the land proposed to be taken is reasonably required for the full 
and unimpaired u«e of the house manufactory or building 

(2) if in the case of any claim under section 23 sub section (1) thirdh, 
by a per«on interested on account of the severing of the land to be acquired 
from his other land the Provincial Government is of opinion that the claim 
IS unreasonable or excessive it may, at any time before the Collector has made 
his award order the acquisition of the whole of the land of which the land first 
sought to be acquired forms a part 

(3) In the case last hereinbefore provided for, no fresh declaration or 
other proceedings under sections 6 to 10 both inclusive shall be necessary but 


NOTES 

decision of a prelimraar> question raised on 
a reference tinder S 49 is not an award 
(Ibid ) Award or anv part of the award 
m S 54 means the decision or any part 
thereof as embodied m a formal document 
and would not include the judgment on 
which it IS based So it does not uiclude 
decision of the Court on a reference under 
S 49 17 I C 117 (27 M 353 30 A 176 

10 C W N ZaO Cons ) A decision under 
S 49 will not prevent a claimant from 
obtaining compensation for severance under 
S 23 subsection (1) cl (3) 17 I C 

117 Acquisition of a portion of land — 
Owner desiring acquisition of ahole — ^Fresh 
declaration — Effect 28 I C 489=17 Bom 

L R 192 

Sec 49 (1) and (2) Applicabiutv and 
scopt — It cannot be held that S 49 (2) 
only applies to houses or bii Idings S 49 
(1) applies to acquiring a part of a house 
manufactory or other building and com 
pels the Local Government to acquire the 


whole of the same if the owner desires it 
It does not give them the oolion which un 
der S 49 (2) they possess in the case of 
an open plot of land I L R (1941) Kaf 
217=196 I C 285=1941 Sind 152 

Appeal — No appeal lies to High Court 
from an order of the Judge on a reference 
under S 49 which does not amount to ^ 
award 23 C W N 378=S0 I C 732=46 
C 161 The order of Court on a reference 
by the Collector under S 49 
should be regarded as a decree Jr 

an appeal lies to the High Court 1931 M 
W N 1266 ^ 

RevistoN — ^The refusal of a collector to 
maVe a reference to the Civil Court una 
the second proviso to S 49 the qtestion 
whether the land proposed to be acqu r 
did or did not form part of the 
house is a ministerial act and the Collects 
does not thereby constitute himself a cou 
subordinate to the High Court ,i,- 

is therefore not subject to revision by tne 
High Court 1938 Rang L R ^ 
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CoIJoc'nr fhAll wiihout /onii«fi n ct^n of (he ortfer of tfic Provincial 
Gm-rrmint to the person inlrfr«te\l iml fhall ihereiflcr proceed lo rmltc hli 
a«*ird tinder «ec1inn 11 

•V) (1) the prnM*ton» of ihit Ac( arc ptit In force for (he purpose 

, . ft . . land at (he co»t of ant fund controlled or 

rilSr oV '’’’"•'i:'-' ;« •> locil •.tltl,or.l^ or of •,o> Compioj. tho 
m~^anv charcea of and tncideiital (o auch acqui'ition ahall be 

•Icfratetl front or bt »uch fund or Compant 
f2) In an\ proceeil nc held Iteforc a Collcclnr nr Court m auch caacs the 
local .authontt or Compant ermeemet! mat appear and adduce ctidcncc for the 
pufpo«e of determininc the amoirnt of compenaation 

Protadeil that no auch local authonlt or Compant «ha1I l>c entitled to de- 
mand a reference under *ecfion Iff 

*:i Vo attanl or acreement made under thta Act ahall be chargeable tvith 
«(amp-<!ult and no per«on claiminu under anv such 
attanl or agreement «hall he Iiatdc to pat anv fee for 
a enpt of the anme 

*^2 Vo «uit nr other procee<hn(j ahall l>e commenced or proaecuted ajrainst 
ant pcf<on for antlliin); done in purauance of this 
Act mtboiit pit me to auch peraon a month’s pre- 
Moua notice m writine of the intended proceeding 
and of the cau*e (hereof nor after tender of su/Hcient 


rxcnrttm fron 
it ity tM fee* 


Votiee tn ca«e of amts for 
*nM} mr done in pur«tnnc< 
of Art 

amenda 

Code of Gtil Pforedtire 
to aiwly to rrorerdinei be 
fore Court 


^ate in ao far as they ma> be inconsistent 
\Mlh antthmR contained m this Act the protisions 
of the Code of Cital Procedure shall appiv tor alt 
proceedmes before (he Court under thia Act 


NOTFS 

See 50 — >Companv or o(h*r locaf autio 
ritt I* person mteresied and can a<tc for 
reference T L R fl939) 2 Cal 401=43 
C W N 973=1939 Cat 6f;9 From S SO 
it 5i clear that Itie partj for whom tie land 
la acquired can onlj asiist l1 c Collector on 
the qucsJjon of the amount of compensation 
to be paid to the claimant It cannot ap 
parentlv” a«snf ll e Coticetor on the quf*tt<tn 
of the area acouircd though this may affect 
the amount of tl • compensation Tlic 
Secretary of Slate through the Collector is 
therefore a necessary party to an appeal to 
the H gh Court as well as to the proceed 
mgs before the D strict Judge 1916 L 
S64 olso !3 C W N 116=4 1 C 332 
Persons not made parties to reference need 
not be added by Civil Court 7 I C 10 
Purchaser of property at revenue sale added 
as a party — Revisional powers of High 
Court 6 I C 546=11 C L J 420 

See 50 (2) and S 18 —A company or 
local authority on whose behalf land is be 
mg acquired is a ‘ person interested svithin 
the meaning of S 3 (&) of the Act if it 
has an interest in the lands that are the sub 
ject of acquisition and it has therefore 
a right to demand a reference under S 18 
of the Act This right is not taken asvay 
bv the proviso to S 50 (2) of the Act 
The proper interpretation of the proviso to 
S 50 (2) IS that it relates only to that sub 


section and makes it clear that a company 
or focal authority has not been granted a 
power to demand a reference as to compen 
saiion by virtue of the power given therein 
to appear and adduce evidence before the 
Collector or Court on the subject It does 
not t! erefore take away the rights which 
the company or the local authority might 
enjoy as claimants or persons interested 
iinJerS J8 of lie Act ILR (1939) 2 
C»1 401=43 C \\ N 973=1939 Cal 669 

Secs 50 and 54 —Right of appeal — Ac 
quisition at the instance of Municipal Com 
mitlee — ^Proceedings on refcrcncc-^overn 
ment discharged — Subsequent order of com 
pensat on under S 48 against Municipal 
^mmittce — Appeal by latter — Is incompe- 
tent Sfr 1938 N L J 54=1938 Nag 169 

Sec 52 Appucability of Section — S 
52 does not apply to proceedings commenc 
ed by an oivner of property to restrain the 
Calcutta Corporation and Improvement 
Trust from taking further steps m some 
oend ng land acquisition proceedings 66 I 
C 600=48 C 916 ^ , 

Sec 53 Scope op Section — S 53 has 
the operation of putting proceedings before 
the Court on the same footng as proceed 
ings in a suit 36 B 360=15 I C 512= 
14 Bom h R 325 

Applicability — S 53 applies to an car 
her stage in the proceedings before an 
award and has nothing to do with an appeal 
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’{54 Subject to the provisions of the Code of Civil 'Procedure, 1908 ap 
plicible to appeals from ongmal decrees and not 
Appels in proceedings withstanding anything to the contnrj m any enact- 
e ore Court ment for the time being in force, an appeal •ihall only 

he in any proceedings under this Act to the High Court from the auard or 
frOm any part of the award of the Court and from any decree of the High 


LEG REF 

’ Substituted by Act X of 192! S 3 
NOTES 

from the Hich Court 40 C 21=23 M L 
J 276=16 I C 188 (P C ) An appeal 
does not exist m the nature of things A 
right of appeal from any decision of anv 
tribunal must be given by statute 40 C 21 
(PC) The section confers on the High 
Court only an authority to hear appeals 

from a%vards It does not confer any 

power to act as a Court of appeal from the 
decrees of the Court specially constituted 
under the Local Rules 54 j,I 722=61 M 
L T 312=1931 M W N 290=33 L W 
528 In cases of acquisition of immosable 
property under S 10 of the Ancient Momi 
ments Preservation Act, 1914 an appeal lies 
from the award of the Court under Ss 53 
and 54 of the L A Act 42 B 100=43 T 
C 480=19 Bom L R 937 Whether under 
the Act proceedings by way of execution 
can be taken to enforce the award fee 31 
M L J 827=38 I C 378=5 L W 472 
On this section see 35 B 146 SIC 166 22 
B 802 36 B 360=14 Dorn L R 325 
(Second appeal) Award under the Act is 
not a decree or order capable of execution 
under C P Code 35 D 149=8 I C 166 

=12 Bom L R 839 

Award ahd Deoieb— Distinction— Appeau 
— An award is nothing but a statement of 
the area of land the compensation to be 
allmved and the appointment among the per 
sons interested in the land of whose cla ms 
the Collector has information But whel 
the sum has been deposited in Court unde; 
S 31 sub S (2) the function of ihq 
award has ceased and the decision of % 
Court on the subsequent dispute betweei 
interested people as to the extent of their 
interest is not an award but a decree from 
which no appeal is competent 33 L W 
528=54 M 722 See also 56 M L J 3/8 
The decision of a Court as to the nght 
of the contending parties on a reference 
under S 30 of the Act is not an award 
within the meaning of S 54 of the Act and 
consequently an appeal does not he to the 
High Court from such a decision under S 
54 but such a decision is a decree within 
the meaning of S 2 (2) of the C P Code 
and an appeal lies from it under S 96 of 
the same Cede which is made applicable to 
proceedings under the Act As the appeal 
IS under the C P Code and not under the 
L A Act the forum of the appeal from 
such a decision of a Subordinate Judge will 
not always be the High Court but will de 
pend upon the amount involved m the appeal 
(49 1 A 129 45 M 320 (P C >. Ref to J 


See 54 M 722 The Court fee payable on 
such an appeal is the ad t’ahrem fee under 
Art I of the Sch I of the Court Fees Act 
S 8 of the Act does not aoplv to such an 
appeal 115 I C 345=1929 M 221=56 M 
L J 387 See aha 52 M 142=56 M L 
T 357 cited under S 3ft 
Review — Whether a L A (Tourt can ^ 
view an award passed bj it under the Act 
See 31 M L J 837=38 I C 373 S S3 
applies to * the Court It does not apply 
to proceedings before the Collectors under 
S 18 SI A 2S2=IP83 A S9S A D s 
tncl Judge is competent to review his own 
order apportioning the compensat on i”®ney 
paid on compu1sor> acquisition of Imd ^ 
tween the parties entitled to it 1 P L T 
219=58 I C 510=5 P L J 253 No pr<^ 
vision of the Act forbids the appl cation ot 
the C P Code O 47 to the proceed ng« 
under the Act (/tirf ) 

Revision —In dealing with the acciutsi 
t on of property the Calcutta Improvement 
Trust Tribunal is act ng as a Court 
the L A Act and under S 115 C r 
Code as svell as under S 107 of l^he Go 
vemment of India Act the High Court i» 
entitled to interfere with the r 

bv the President of the Tribunal 139 
180=36 C W N 370=1932 C £60 (See 
also notes under S 18, supra as to revis^n ; 

Privy Counol— Interference by— Co's 
D iTiONS — In appeals involving questions ot 
valuation, the decree complained of will not 
be interfered with by the Privy Council un 
less some erroneous principle has been m 
voked or some importance piece of cviowce 
has been overlooked or has been nusapp e 
1929 P C 92=57 M L J 81 (P C ) 
also 59 I A 155=62 M L T 682 (P C > 
Refund —It is a rule of hw that it a 
party wrongly takes from the Court 
deposited by his opponent the Court ^ 
enforce refund of the amount with 
35 B 235=10 I C 818=18 Bom L R 
But see aho 63 I C 1 The power to re 
call for records from another Court is 
power which is inherent in the 
L A Court 43 C 239=34 I C 263- 
20C W N 360 ^ .8 . 

See S4 —An order under S 54 P 
pealable 37 I C 11=43 C 665 See 
39 C 393 [In view of the 
Uie sect on by Act XIX of 1921 S 3 tne 
decisions that stated Ihst there was , 

of appeal to Privy Council are no 
^od law ] The Board will not review tM 
decree of an Indian appellate Court 'f' • 
acquisition proceedings merely 
tions of value unless the judgment ^ 
be supported as it stands either by reas 
of a wrong applicat on of principle or 




S. 54] Tiir I^sn Acori'irios Act (I or 1894) 522^ 

Orjrt pn»«cd on appcM i% ‘iforc^.iM an tppcit <lnll lie to IIi^ Mijcst\ in 
Cmnal »nl)Jcct to the pm^^«ton< contiinet! in «ectinn 110 of the Code of Gxjl 
rnxTtliire. 1*^ ind in Order XI.V thereof ] 


VOTHS 

raii«r »onc tfrrorlant rt m Ilf rritf-icr 
ha* f-m rtrrIivVH or *9 f 

A A Ml t (P C) 

A dfti**cn in ca»f of a ftnpnlc amors tiral 
di r-a-tt a« rrcar<t« litlf to romf>mvil on 
nonn it a'^'^atallf to the Pm-t Cotinfil 
41 M I J rs=« I A 17>=.tS M 1-M 

fp c ) Vff «f/(i m c w V i.v»=!«s 

P C Ztl (PC) TTirre it ootfnns to rt 
dudf an ari^al from an orlcr trial np to 
tlif ctolnl itton of comrm'atton rrmr^ im 
itrr the Gtil Profflure Cole III 
(IW'l) Kar lS2=tK) 1 C <*M?=19J9 Smd 
(/ Onl} fnal a«ar<l ot fart l1 rreof it ai^ 
pralalle 7 L 337=Qt 1 C I 

442 A reffrmee un let S 31 (2) of the 
Land Acijuitilion Act it made tmder *> 1ft 
of the Act WTicn such reference it made 
the Court maVes an award under S 2l'> and 
it Iiat the force of a decree It it an award 
of Court and appealable un ler S of the 
Act IWl O W N IdllsslWI O A 10f»:> 
Order diSTnissmp the O'c for default it 
neither award nor part of an aw-ard and. 
therefore no appeal lies therefrom 157 I 
C 382=1935 Pesh 92 Tliough the order 
dclermmmff the apportionment of the com 
pensation it not an awnrd within the mean 
ing of S 54 it IS in tl e nature of a decree 
and an apnea! ties aca ntt it 35 Dorn L R 
276=1933 n 187=144 I C 710 S 54 
does not gite a right of appeal from an 
att'ard of a single Judge on the original side 
of the High Court 28 I C 260c=8 L B 
R 163 S 54 docs not affect the right of 
appeal from the judgment a! a single Judge 
of the High Court to Division Bench under 
a 10 of the Letters Patent 3 L 420= 
1923 L 275 No second appeal lies to the 
High Court from an award by District 
(jourt on appeal from an award made by nn 
Assistant Judges Court under the Act 36 
B 360=15 I C 512=14 Bom L R 325 
See also 38 B 337=23 I C 614=16 Bom 
L R 72 The deasion of the High Court 
on an appeal under S 54 is not a judgment 
within Cl 15 of the Letters Patent and is 
not therefore open to appeal 41 M 943= 
35 M L J 110=49 I C 27 An award 
under Part III of the Act is neither a decree 
nor an order 28 I C 260=8 L B R 163 
S 54 only gives an appeal to the High 
Court from an award or any part of an 
award Where there was nothing as an 
award by the Civil Court the High Court 
can only mterefere by way of revision 11 
I C 690=7 N L R 88 S 54 mdicates 
that an appeal shall be only from the award 
or any part of the award The addition of 
the word ‘only after appeal must be taken 
to signify that the Legislature intended that 
an appeal should not be from any order un 
less such an order can be construed as an 
award The words in any proceeding in 
CC W--4CM 


the section do riot have the effect of csleni! 
•ic lie richt of armeal C 312=102 I 
C 4*^=1027 r <7 If 554=z|036 If 

114=71 M T T 76 No ippcnl is eompe 
fml iinler M from an order of tie Dim 
V onv! rmirl rejecting a reference tm !cr S 
I ft on tl e grot n 1 that the appl cntion to the 

0 lleefor w as time ! srreil tin ler si h S (21 

Cl (1) of list section If'l I C 379 (and 
rasf< referred to therein) ^ 54 makes no 
defwiitre from lie or 1 nsrj rule of tl e C 
P Co«V that the memorandum of ohjer 
tiofls si Old I not 1 e eonfined to the snhiect 
mailer of the appeol 35 Xf L J R3=-l8 
T C IfAl Cotteelor is a nccessarv party m 
an aprw-vl |o Ilich irt ^ee 166 I C 

175=19Vi I all W Vew point not r»i«ed 
licfore Oislriel Tit !ee cannot I* raised m 
appeal to High Court 21 Pat L T 9= 
tOlrtPat 362 

‘IproAi Casts — \NTicre i District fudge 
dismisseil a reference as time birred no 
appeal he« lr> the High Court agarnst fhij 
order 39 I C 637 An order passed on 
an application for setting asi le a decision bv 
the L A Judge ex forte as the claimant 
was not present when the case was called is 
not apnealalle is the order is not an award 
IS I C 925=39 C 393 No appeal lies 
from the dismissal of an application to set 
iside in ex forte award made m the course 
of L A proceedings (39 C 393 and 54 
C 312 Poll 11 C W N 430 Diss ) 59 
C 1057=1932 C 558 So the memorandum 
of an appeal from an application to set aside 
an ex forte award cannot be converted into 
3 mcmorantltrm of appeiJ from the award 
Itself when the latter has become barred by 

1 me 59 C 1057=36 C W N 352=1932 
C 558 An order directing refund of the 
TOonev paid as compensation under the Act 
IS not in awird or a portion of an award 
within S 54 an! hence is not appealable 
But It miy lie revised if the order be passed 
without jurisdiction 63 I C 1=3 Lah 
L J 421 Award giving compensation to 
three persons m certain shares — Objections 
by them regarding amount— Reference made 
b> Collector — Two of them absent— Decree 
passed m favour of person who appeared 
and case of others dismissed for default — 
Restoration petition dismissed — Appeal — 
Revision 1935 Pesh 92 Order of As 
sistant fudge apportioning compensation 
monej deposited in Court — Appealability — 
Sul jecl matter not exceeding Rs 5000 — 
roriim — Appeal lies to District Judge not to 
High Court I L R (1941) Kar 133= 

Sind 100 

LiMtTAnOM — The 1 mitat on for prefer 
ring an appeal to the High Court under S 
54 IS that prescribed by Art 156 of Limita 
tion Act 43 M 51=37 M L J 110=53 I 
C 40o 

Parties to Appeal — The only 
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55 (1) The Provincial Government shall '[* * *] have power to 

Power to make rules make rules consistent wth this Act for the guidance 
of officers m all matters connected with its enforce- 
ment, and may from time to time alter and add to the rules so made 

a[* * » * ♦ * * ♦] 

(2) The pouer to make, alter and add to rules under sub section (1) 
shall be subject to the condition of the rules being mide altered or added to 
after previous publication 

(3) All such rules alterations and additions shall *[* ♦ *] be publish 
ed in the Official Gazette and shall thereupon ha\e the force of law 


THE LAND ACQUISITION (MINES) ACT (XVIII OF 1885) 

Am Act \XXVni of 1520 /« XX of 1937 
Declared m force — 

in the Sonthal Parganas Reg TIT of 1872 S 3 as amended by Reg III of 1899, 
m the Angul District Reg III of 1913 S 3 


PREFATORY NOTE — ^The following ts the Statement of Objects and Rca<ons 
annexed to the Land Acquisition fJfmes) Bill — 

The object of the Act is to provide for cases m which mines or minerals arc situate 
under land which it is desired to acquire under the Land Acquisition Act 187Q 

Act XXII of 1863 which was repealed by the Land Acquisition Act, 1870 contained 
specific provisions (Ss SI and 52) for cases m which mines and minerals lay under Iwd 
taken up under the Act These provisions were not however re enacted in the Act of 1870 
which as the Government is advised contemplates the acquisition of the underlying minerals 
as well as the surface of the land 

Hitherto this state of the law has caused no inconvenience Now however owing to 
its being proposed to extend railv.ays across districts where there is a certain amount of 
coal to be found notice has been drawn to the inconveniences of the existing law whiw 
practically compels the Government either to purchase all the mines and minerals tsnaer tht 
land over which it is proposed to construct a Ime or to abandon the undertaking altogether 
Under these circumstances the present Bill has been prepared It does not hoWCTcr 
simply re-enact the provisions of Act XXII of 1863 inasmuch as they do not app^r 
adapted to the circumstances of the case It follows rather the rules contained m ine 
English Railway Causes Consol dation Adt 1845 (8 Vic c 20 Ss 77 et Jfff ) v,hicn 
extends to the acquisition of lands for all purposes and not merely for the construction 
of railways 

It provides first that when a declaration is made by the Local Government 
S 6 of the Land Acquisition Act, the Local Government may if it thinks fit insert m 
declaration a statement that any mines or minerals lying under the land to be acquired are 
not needed and that if any such statement is inserted m the declaration, the mmes o 
minerals being under the land shall not when the Collector takes possession of the Ian 
under S 16 or 17 of the Act vest in the Government (Fide S 2") 

It then declares that if the owner lessee or occupier of any mines or minerals lying 
under any land so acquired is desirous of workmg the same he shall give the Local 
ment notice in writing of hts intention so to do thirty days before the commencemen 
working (Ftdr S3) i * I>e 

Next the Bill empowers the Local Government to cause the mines or minerals to oc 
inspected bv it for the purpose (Fwfr S 4 ) 


LEG REF 

rThe words subject to the control of the 
Governor Genera! m Council" winch were 
inserted by Act IV of 1914 were omitted h> 
Act XXXVIII of 1920 S 2 and Sch I 
* Proviso which was added hv Act 
XXXVin of 1920 S 2 and Sch I was 
om tted by A O 1937 

»The words when sanctioned by the Go 
vemor General m Council were omitted by 
Act IV of 1914 S 2 and Sch Part I 
NOTES 

n an appeal from land acquisition cast is 


the Secretary of State and if his 
omitted there is in fact no appeal lo 1 
37^59 P R 1913 . „ 

Miscellaneous — A decision ,,T,, 

ment could take only that portion which t y 
desired and they should not be compellea 
take the whole holding is not an „ 

a prel mmary decision decreeing no c 
pensation 21 I C 179=15 Bom L R 
Award — ^Amendment on ground of err 
Appeal— Award by Court amount ot 
I C 624=44 A 86 


Tnr Ij^y.'n AcouiemnN* fMiNT«) Acr- (XNHII or 1855). 5227 


T/ it #rr«r« Jp ^ftrrrr-l that norVine of xht mtnp< nr mirfrals Jj 

IiVflT Jo c3T)«c I'j'-iacf Xn ««rfarf nf ihr laifl of anv j*ofL« tlirrron, tlie I f>cal Gorfrn- 

»n»ml at am timf l^forc l]ie fattralton of tliiftr rfa>« from tJic rccfir'l of the notice. 
oVr titfiCT (rtl to fiax conr^«atifn for if»c r»tnc« or mtnenh to tfc owner, Ie««fe, or 
orrs'jnrr; or (^) to T*'* compcntaijon lo Iff o«-ncr. lf«<ef or oceuricr of lltc mtne< or 
r-fv-raU n ron«! trralicn of fi* wr*tVi-r or irftiTnc Ilirm m «iich tnanner an<! aiibjccl lo 
mrh rr«trJdion aa tfre fjval Goirrmenl r*a\ in tit otTrr »r«ifV" (I'ttif S. S.) 

If iHf r'Trr rnfftioor*! In O (a) {■ na^tf. ll«m. Ilir «wncr, Irs»re or ocenpier is 
rTn'iUntM from worlmc the ntnrt or minrralt. «In!«l If llie offer nientionc*! in O. (h) 
ft r-ai!e. then fe na> rot woric or rrl the mmet or nlofral*, «a\f in llie manner anr! ttifjjert 
In iff TT'trirliont ipecified In |1ir l.«eal Gmfmmenl. 

Tlie Hill neat frmiclet for llie mannrr tn ttfiich the amount of conir«’'‘'t>oo lo be 
liajfl inder ?. 5 I* to l-r ffelrrminc-l. ^^lionM, Itowocr, tbe I oc.il Gmcrnment not affer 
In jiar anr fomr<ntat!on, S. 7 rrrmllt tlie tmTer le<«fc or oernpter of llie mines or minerals 
lo wotV Ibe mines in a manner proper aH nerrttsrs for Ibr lieneficial workinj: thereof and 
aecrrdin? lo the iitual manner of workinc s*ifli nines in llie local area where the same arc 
♦itnate. FhmiM ans danape or olrtirnriJon W mi«ed hs improper worlctncr of the mines, 
the section pros ides for the repatrinij of ihe damspe or the rrmos-al of the obstruction bv 
or at the co»t of the owner, lessee or occtipier 

Sections F an'l 9 proxulc for the inspection of mines for the purpose of ascertaining 
\'+rlhrr ihev are lieine worked «o as lo slamsee llie Isnd wliirli Ins been ac<iutred and 
S. 10 declares lhat, if imx mines hive t>een improperly workeil the I.oeal Government may 
require the owner, les'ec or ocnipier Iherrof lo eonsinict «tich works and fo adopt inch 
meant as ma\ he nefc«*arv for making safe the land .icqtiired and preventins injury 
iherclo. 

La«tlv, S. II makes ihe provisions of 9s 3 lo 10 applicable to enses where the l.ind 
acquired has lieen transferred lo a eompanv and S 12 defines whai the term 'comp3n>’ 
at used in^the Act nieaf^* Slalemeni of Object* and Reason*, Report of Ihe Select 

Commillre'and Procirdings in Council ) 


THE LAND ACQUISITION (MINES) ACT (XVIII OF 1885).’ 
CONTENTS. 


Sectioss. . I . 

1. Short title, commencement and local 

'**!?*’ Saving for mineral rights of Ihe 
Crown. .... 

3. Declaration that mines arc not 

to be Riven before working 

mines l>ing under land. ^ 

5. Tower lo prevent or restrict work 


'"^6. Mode of determining persons inte- 
rested and amount of compensation 

7 If Provincial Government does not 
offer to pay compensation, mines may be 
worked in a proper manner 

8 Mining communications 

9. Provincial Government to pay com- 
pensation for injury done to mines. 


SrmoNS 

10. and also for injury arising from any 
airwa> or other work 

11 Power to officer of Provincial Gov- 
ernment lo enter and inspect the working 
of mines 

12 Penalty for refusal lo allow inspec- 
tion 

13 If mines worked contrary to provi- 
sions of this Act, Provincial Government 
may require means to be adopted for safety 
of land acquired 

14 Construction of Act when land 
acquired has been transferred to a local 
authority or company 

15 IKetealrd ] 

16 Definition of local authority and 
company 

17. This Act to be read with Land 
Acquisition Act, 1870. 


[16/A Oclober, 1885. 

An Act lo provide for cases in which Mines or Minerals^ are siUiale under land 
which it is deAred to acquire under the hand /Ic?»iJt/ioii Act, 1870* 


leg ref. 

1 For the Statement of Objects and 
Reasons, see Caselie of I!»5. Pi V. 

n 145; for Report of the Select C^mitt^ 
lee ibid.. Pt. IV. p. 2M: and for Pr^eed- 
mss m Council, see itid.. ^Supplement, pp. 
3:^ and 1520. and ibid.. Extra Supplement 
dated 14th March, 1885, p. 41. This Act 
has been declared to be force in the Sonihal 


Parganas by the Southal Parganas Settle- 
ment Regulation (III of 1872), S 3, as 
amwkdtd bv Ihe Scfnlhal Pargawa^ J\si>1vtt 
and Laws Regulation (III of 1899), S. 3, 
Ben Code; in Angul and the Khondmals, 
jfr the Schedule to the Angul District Regu- 
lation (I of 1894). 

^See now the Land Acquisition Act (I of 

1W4). - 
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^ Whereas it is expedient to prowde for cases in which mines or minerals 
are situate under land which it is desired to acquire under the Land Acquisition 
Act, 1870'; It is hereby enacted as follows* — 

Short tide, commence- 1. (^I) This Act may be caffed Tire Lavp 

ment and local extent ACQUISITION (Mtnes) Act, 1885; and 

(2) It shall come into force at once 

(3) It extends in the first instance to the territories administered b) the 
Governor of Madras in Council and the Lieutenant-Governor of Benjjal; but an) 
other Provincial Government may, from time to time, b> otjfication in the Offidal 
Gazette, extend this Act to the whole or anv specified part of the territories under 
its administration 

2 Except as expres«l> provided b> this AcL 
Savin? for mineral nshu nothing’ in this Act shall affect the right of ’[the 
o e rovm Crowm] to any mines or minerals 

3 (1) WTien the Provincial Government makes a declaration under 

section 6 of the I-and Acquisition Act, 1870,* that 
Declaration that mines ^-,nd is needed for a public purpose or for a Compan), 
are no nee mav, if it thinks fit, insert m the declaration a 

statement that the mines of coal, iron-stone, slate or other minerals l>'ing under 
the land or any particular portion of the land, except only such parts of 
mines or minerals as it raaj be necessarj* to dig or carT>* away or u«e 
construction of the work for the purpo«e of which the land i< being acquired, 
are not needed. 

(2) When a statement as aforesaid has not been inserted in the declara- 
tion made in respect of anv land under «ectton 6 of the Land Acquisition 
1870,* and the Collector is of opinion that the provisions of this Act ought 
applied to the land, he may abstain from tendering compensation under 
section 11^ of the said Land Acquisition Act in respect of the mines, and may 

(o) when he makes an award under section 14^ of that Act, insert such 
a statement in his aw ard ; 

(b) when he makes a reference to the Court under section IS* of that Act, 
insert such a statement in his referOTce; or 

(c) when he takes possession of the land under section 17* of that Act. 
published such .a statement m such manner as the Provincial Govemmen 
may, from time to time, presenbe 

(3) If anv such statement is inserted in the declaration, award or refe- 
rence, or published as aforesaid, the mines of coal, iron-stone, slate or other 
minerals under the land or portion of the land specified in the statement, excep 


LEG itEr 

^See row the Land Acfiui»ition Act (1 of 
JSW) 

2 Substitnted b^ AO, 1937, for "the 

Gtwemment ” 

*Sr^ n<y»' S 6 of ihc Land Anjoi'ition 
Act(IoflS94) 

*See now 5 11 of the Land Atti”**"’on 
ActdoflSW) 

^Ser now S 19 of the Land Acquisition 
Act (I of 1594) 

• See now S 1/ of the Land Acqai«itKn* 
Act (I of 1894) 

KOTFS 

Sec 1,— The rnnciplc of S 23 (2) of 


the Land Acquisition Act is nof 
to acQuisitions under this Act 15 P*t 3 
^17 Pat L T 279=1936 Pat Sl3 
Sec 3 (1): Excienov to KEStRVvnO’ 

— Covsmuenov —The uords "except on 
such parts as it 7na\ be necessary to s 
. . m the construction of the 'J® 

for the purpose of which the land is b 
acquired’ in S 3 (1) of the Land Amui 
sition (Mines) Act. should be 
constructed so as to include onlj _ 

of the minerals as maj be actually 
to dig in constructing the ssork ,i .qji 

( 1941 ) 1 Cal 189=45 C WN 55^1^1 
Cal 465 See afro S Pat 742=1930 Pat 
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as aforcsajd, 'hall not \C'l in '(tlic Crown) when the land so \csts under the 
•aid Act 


4 If the person for the lime being immcdiilcl) entitled to work or get an) 
mines or minerils l>nrg under any land so acquired 
Joliet lobe Rnen Ujore jj dc'irous of working or getting the same, he shall 
gne the ProMncnl C^\cmmcnt notice in writing 
of his intention <o to do sixt) di)S before the com* 

mencement of working 


wotkinR minci IjmR 
Uni 


S (1) At am time or times after the receipt of a notice under the last 
foregoing «ection and whether before or after the 
PowTr to procTtt or r« expiration of the said period of sixty da)S, the 
tie WOT mg PrOMncial Co\cnimcnt ma) cause the mines or 

minerals to be inspected b) a person appointed b) it for the purpose, and 

(2) If It appears to the rrovmcnl Gosemment that the working or 

getting of the mines or minerals, or an) part thereof, is likely to cause damage 
to the surface of the land or an) works thereon, the Provincial Government 
ma) publish *(• * •) a declaration of its willingness either— 

(o) to pa) compensation for the mines or minerals still unworked or 
wngotten, or that part thereof, to all persons having an interest m the same , or 

(6) to pa) compensation to all such persons in consideration of those 
mines or minerals or that part thereof, being worked or gotten in such manner 
and subject to such restrictions as the Provincial Government may m its 
declaration specif) 

(3) If the declaration mentioned in case (o) is made, then those mines 
or minerals, or that part thereof, shall not thereafter be worked or gotten by 
am person 

(4) If the declaration mentioned m case (M is made, then those mines 
or minerals or that part thereof, shall not thereafter be worked or gotten by 
an) person save in the manner and subject to the restrictions specified by the 
Provincial Government 

*1(5) Every declaration made under this section shall be published in 
such manner as the Provincial Government may direct ] 

6 When the working or getting of any mines or mineraU has been pre 


LEO ItFF 

J Substituted by A O 1937 for ll e 
Government ’ 

»The words m such manner as Uie 
Governor General m Council may from time 
to time diiect were repealed by Act 
XXXVIII of 1920 S 2 and Sell J 

» Inserted bi tbsd 

NOTES 

Sec S—Dhatle J —Whenever the Gov 
ernment makes a declaration under S 5 (2) 
the working o! the mines is restricted for 
all time and by any person and Govern 
ment becomes liable to compensate all per 
sons having an interest in the working of 
the mine and thus affected by the restnc 
tions imposed The compensation i$ thus 
vjv no case restricted to the actual worker 
■^e restrictions winch are imposed must 
ex necesstlale ret be permanrat Havuig 
regard to the scheme of the Act, picemeal 
dealuig with the total interest in the coal 
is not contemplated and the embargo which 
is to be perpetual involves payment of com 
pensation to a\\ interests affected The 


moment the dedarat on is made, the full 
amount of compensation becomes payable by 
reason of the coal coming under a perpetual 
embargo 15 Pat 510=17 Pat L T 279z= 
1936 Pat 513 

Secs 5 and 6 Scope and ETFtct or-~ 
COMPFNSATION TO P^SONS INTERESTED— RlCHT 
OF —The object of the Land Acquisition 
(Mines) Act is that all persons interested 
shall be compensated when the person 
enbtled to work the mines has been restrict 
ed The effect of Ss 5 and 6 of the Act 
IS merely to provide that the restriction shall 
not be imposed unless the Government be 
Willing to compensate all persons interested 
The obligation to compensate follows upon 
the imposition of the restrictions and is not 
dependant on an announcement by the Gov 
erment that they are willing to pay su^ 
compensation The effective part of the 
declaration is the restriction which would 
have effect against the whole world IS 
Pat 510=17 Pat L T 279=1936 Pat 513 

Sec 6 Compensation — Award of lump 

SUM OF ABBiT*ATioN— E vidence to expiain 


— APMtssiBtLTtY —When the 


compensatio 
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[S.7 


Mode of determining per- 
sons interested and amount 
of compensation 


vented or restricted under section 5, the persons 
interested in those mines or minerals and the amounts 
of compensation payable to them respectively shall, 
subject to all necessary modifications, be ascertained 
in the manner provided by the Land Acquisition Act, 1870' for ascertaining 
the persons interested in the land to be acquired under that Act, and the amounts 
of compensation payable to them, respectively. 

7. (1) If before the expiration of the said sixty days the Provincial 

Government does not publish a declaration as provi* 
If Provincial Government ded in section 5, the Owner, lessee or occupier of the 
does not offer to pay com mines may, unless and until such a declaration is 

w?Sd "n fSer^Lner subsequently made, work the mines or any part 

thereof m a manner proper and necessary lor tne 
beneficial working thereof, and according to the usual manner of working such 
mines in the local area where the same are situate. i 

(2) If any damage or obstruction is caused to the surface of the land 
or any works thereon by improper working of the mines, the o^vner, lessee or 
occupier of the mines shall at once, at his mvn expense, repair the damage or 
remove the obstruction, as the case may require. 

(3) If the repair or removal is not at once effected, or, if the Provincial 
Government so thinks fit, without watting for the same to be effected by the 
owner, lessee or occupier, the Provincial Government may execute the same 
and recover from the owner, lessee or occupier the expense occasioned thereby* 

8. If the working of any mines is prevented or restricted under section 5, the 
• respective owners, lessees and occupiers of the mines, 
MmmB commumcatiou. ,he 

mines the working of which is prevented or restricted, may cut and make such 
and so many airways, headways, gateways or water-levels through the mines, 
measures or strata, the working whereof is prevented or restricted, as may be 
requisite to enable them to ventilate, drain and work their said mines; but no 
such airway, headway, gateway or water-level shall be of greater dimensions or 
section than may be prescribed by the Provincial Government in this behalf, 
and, where no dimensions are so prescribed, not greater than eight feet wide 
and eight feet high, nor shall the same be cut or m^de upon any part of the 
surface or works, or so as to injure the same, or to interfere with the use thereo . 


LEG BEE. 

^See now the Land Acquisition Act (I oI 
1894) . 


' ’ NOTES 

pa)able under S 6 has been armed al by 
arbitration proceedings and awarded m a 
lump sum, it IS not permissible to go into 
'evidence in order to explain the award, 
'although it may we]] be that there has been 
an over-payment 15 Pat. 510=17 Pat L. 
T. 279=1936 Pat 513 
Mines worked by lessee under royalty 
HOLDERS — CoitEENSATION ros — ^R eSPECTIVC 
RIGHTS OP parties. — I n the case of mines 
'worked by a lessee under royalty holders,/ 
the amount of compensation jointly payable 
to the royalty holders and the lessee cannot 
exceed in the aggregate the value of the 
coal locked up, which would otherwise have 
been raised and sold, less the working costs. 


The value so ascertained has to be divide 
up amongst the claimants, each of ihe lessor 
or royalty holders taking out of such sun 
his appropriate royalty, and the baian 
going to the lessee working the mine n 
profit. The payment by the Government oi 
the whole amount of compensation to 0“ 
of the several claimants ,is no defen 
against a claim by another claimant wno 
has lost his profit by reason of tbe restn - 
tions imposed by the Government, 15 P® 
510=17 Pat.L.T. 279=1936 Pat. 513. 

Amount of compensation — 

AGREEMENT AS TO — ENFORCEABIUTV.^ 

Dkavle^ Notwithstanding the proviSiO^ 
of S 6, it IS competent for the parties 
enter into an agreement as to fhe amount 
compensation payable under the Act, ana 
agreement so made can be enforied in tne 
ordinary way. 15 Pat. S10t=17 Pat.L. I* 
279=1936 Pat. 513. 1 
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9 The ProNincial Go^cmmcnt ^hill, front time to lime, pt) to the ouner, 

ivm.n^o occtipicf of . 10 ) sucli miocs extending so as 

to rat coT'rnwiimi for in mines, the working of 

jorj done to nine*, which is prc\cn!c<l or restricted, nil such additional 

expenses and losses as mi) be incurred h) him b) 
reiscm of the scterince of the hnds King otcr those mines or of the continuous 
working of those mines I>cing mternipted as iforesiid or b) reason of the same 
lieing worked m such nnnner and under such restrictions as not to prejudice or 
injure the siyficc or works, .md for in) mincrils not acquired b) the ProtinciiJ 
Goixmmcnl which cannot be obtained b) reason of the action taken under the 
foregoing section, and if an) dispute or question inscs between the Provincial 
Goicmmcnt .and the owner, lessee or occupier as aforesaid, touching the amount 
of those losses or expenses, the same shall l»c settled as ncarl) as raa> be m the 
manner proMded for the settlement of questions touching the amount of 
comi>ens 3 tion pa) able under the Land Acquisition Act, 1870 ‘ 

10 If an) loss or damage is sustained b) the owner or occupier of the 

lands I) mg oxer an> such mines the xxorking xxhere- 
and also for of has b^ so prexented or restricted as aforesaid 

oihff being the owner, lessee or occupier of those 

mines), b) reason of the making of an) such airxvay 
or other xxnrks as aforesaid which or an) like xxork it xvould not have been 
necessar) to make but for the working of the mines haxing been so prevented 
or restricted as aforesaid, the Proxincial Goxemment shall pay full compensa- 
tion to that oxvner or occupier of the surface lands for the loss or damage 50 
sustained b) him 

11 Tor belter ascertaining xxhether an) mines lying under land acquired 

m accordance with the provisions of this Act are 
Power 10 officer of Pro being xxorked, or have been xvorked, or are likelv to be 

vincial Government to vxorked SO as to damage the land or the works thereon, 

*ni*o*"min«*^* ofliccr appointed for this purpose by the Pro 

vmcial Government may, after giving twenty four 
hours’ notice m writing, enter into and return from an) such mines or the xxorks 
connected therewith, and for that purpose the officer so appointed may make 
use of any apparatus or machinery Iwlongtng to the owner lessee or occupier of 
the mines, and use all necessary means for discovering the distance from any 
part of the land acquired to the parts of the mines which have been are being 
or ate about to be worked 

12 If any owner lessee or occupier of any such mines or works refuses 

to allow any officer appointed by the Provincial 
Penalty for refusal to al Government for that purpose to enter into and 

low inspection inspect any such mines or works m manner aforesaid, 

he shall be punished with fine which may extend to hxo hundred rupees 

13 If It appears that any such mines have been worked contrary to the 
provisions of this Act the Proxnncial Government 


may requue means to be such means as may be necessary or proper for making 
adopted for safety of land safe the land acquired and the works thereon, and 
acquired preventing injury thereto, and if, after such notice, 

anv such owner, lessee or occupier does not forthwith proceed to construct the 
works necessary for making safe the land acquired and the works thereon, the 
Provincial Government may itself construct the works and recover ffie expense 
thereof from the oxvner, lessee or occu pier 

' LEG REF 18W). 

^See now the Land Acquisition Act <I of 
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tS. 14 


Construction of Act >\hen 
land acquired has been 
transferred to a local autho- 
rity or Company. 


14. When a statement under section 3 has been made regarding any land, 
and the land has been acquired by the Go\emment, 
and has been transferred to, or has vested, by opera* 
tion of law, in a local authority or Company, then 
sections 4 to 13, both inclusive, shall be read as if for 
the words “the Provincial Government’' wherever 
they occur in those sections * [except m section 5, sub-section (5), and section 8,] 
tlie words “the local authority or Company, as the case may be, w’hich has acquired 
the land”, were substituted ' 

IS. {Pending eases,"] Rep by the Repealing and 
Amending Act (XX of 1937), S 3 and Sch // 

Defimlion of local autho ,, t- . t.:.. 

rity and Company. lo- *hlS Act— ^ ^ 

(a) “local authority” means any municipal committee, district board, body 
of port commissioners or other authority legally entitled to, or entrusted the 
Government with, the control or management of any municipal or local fund; and 

(b) “Company” means a Company registered under any of the enact- 
ments relating to Companies from time to time in force in British India, or forme 
in pursuance of an Act of Parliament or by Royal Charter or Letters Patent 

17. This Act shall, for the purposes of all 
This Act to be read with enactments for the time being in force, be 

and taken as part of the Land Acquisition Act, 18/U 


Land Acquisition Act, 1870 
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No 

1 Year | 

1 Short title. j 

Amendmrnts 

XIX 

j 1924 

The Land Customs Act 

[Ameniltd, Acts XIX of 1931, HI of 1937. 


PREFATORY NOTE.— The following is the Report of tlie Select Committee •— 

1. The principal matter for our consideration uas the question whether, and to 
what extent, tlii machinery provided by the Bill shonid be applicable for the 
levying land customs duties on goods imported from, and exported to Indian Sates t™ 
Vie aCTee that the provisions of this Bill which are more drastic than those of the 
Act VI of and the Bombay Act XXIX of 1857. should be confined in their 
only to the import and export of goods from and mto foreign countries, mcluding i 
European settlements m the Continent of India. As regards a further question wtiemc 
the Madras and Bombay Acts should be kept m force for the purpose of | 

machmery for the levy of land customs duties on goods passing between those Proving 
and the Indian SUtes which are co termmous with them, respectively, we think it is oiu/ 
reasonable to maintain the law as it exists at present. We understand that it is not u 
present intention or desire of Government to establish a customs barrier bettveen 
India and any of these States, but we realue that the preservauon of 
could be used for the purpose of enforcing m respect of these States the power coniei 
by S. 5 of the Indian Tariff Act, 1894, is important, in view of the Mssibilitj. nowc 
remote, of an emergency necessitating the use of the power. We have 
therefore, to leave the old Mddras and Bombay Acts m force in case they are «eaea 
such an emergency. In other words, we leave the law precisely as it s^ds at pr^ 
as regards Indian States This involves, besides minor amendments. the 

sub-clause (/) of clause (2), the substitution of a new clause for clause (lU^ aiio 
omission of the Second Schedule jg 

2. We now proceed to refer m detail to the other amendments which we nave 
in the Bill. , -ndition 

Clause (5).— \Vhdst we agree that the possession of a permit is an ^sentiai c 
to the import or export of any goods, whether dutiable or not, we see n 
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* Inserted by S. 2, and Sch 


XXXVIII of 1920. 
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S. 2] Tnr. Land Customs Act (XIX of 1924). 

to Allow the cxnfiiation of non-<3utuble ^oodt which are being pajsed acroti a foreini 
frontier vilhout a permit, although «c rtUm in clause (7) a small penally for this infraction 
of the law. 

Ojn/f (7).— We agree that the abettor of an offence under this clause should be 
nunishablc, and base, therefore, inicrtcd the amendment of which notice was given by the 
HcnXle Sir Basil Blackett. We lia\e further reduced the penalty in the case of non- 
duliable consignments and prosidcd that only dutiable goods should be liable to confiscation. 

Wc discussed at some length a suggestion tlial the penalty provided by tins clause 
should only be imposed after consiction of the offender by a Criminal Court. A majority 
of us are of opinion that tudi a dexiarture from the ordinary methods of customs adminis- 
tration would w snadsisable. either in the interests of Gosemment or ol the offending 
party, both of whom would be put to considerable additional expense and inconvenience, by 
the adoption of such a procedure. Those of us who faiour the rejection of the suggestion 
are further of opinion that Ss. IS2 and ISS of the Sea Customs Act which arc applied by 
dause (9) of the Bill confer ample guarantee of impartial justice to offenders. 

Chute (9).~Hie only other alteration whicli we hate made In the Bill is tlie omission 
from the Sdiedule of section 16S of tlie Sea Customs Act. In view of the fact that an 
abettor is punishable under dause (7) and that Some members of our Committee feel that 
the section if applied might be open to abuse, we consider that the pow'er to confiscate 
veh'ides and animals used in the carnage of goods, liable to confiscation under the Dill, 
might be rdizxtuished csen though the power might tn some esses be useful as an aid to 
the prcTcntion of smuggling, {l-orl St. George Gaselle, Ft, III, dated 30th September, 
1924, pp. 286 and 287.) 


CONTENTS. 


Sections. 
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3. Appointment of Land Customs 
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[ZOth September, 1924. 

■An Act to consolidate, amend and extend the Law relating to the levy of duties 
of customs on articles imported or exported by land from or to territory 
outside ^[British] India. 

Whereas it is expedient to consolidate, amend and extend the law relating 
to the levy of duties of customs on articles imported or exported by land from 
or to territory outside ^IBritish] India; It is hereby enacted as follows.— 


Short t.tle eitrot aod 1. (1) This Act may be called The Land 
commencement. CUSTOMS AcT, 1924.’ 

(2) It extends to the whole of British India *[* *]. 

(3) It shall come into force on such date* as the Central Government may, 
by notification in the Official Gazette, appoint. 

2. In this Act, unless there is anything repug- 
Definitions. nant in the subject or context,— 

(a) any reference to the passing or import or export of goods “by land” 
shall be deemed to include the passing or import or export of goods by any inland 
water-way constituting a foreign frontier or part of a foreign frontier; 

(b) "Chief Customs authority” means the Central Board of Revenue 
constituted under the Central Board of Revenue Act, 1924, and includes, in 


LEG. EEP. 

1 1nserted by Act III of 1937. 

*For Statement of Objects and Reasons, 
see Gasette of India, 1924, Pt. V, p. 112; 
and for Report of Select Committee see 
ti^., p. 135. 

C, C. M.— 405 


•Words 'except Aden’ omitted by A.O., 
1937, 

• This Act was brought into force on the 
13th December, 1924, see Gen. R. & O., Vol, 
V, p. 616. 
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•.ud uo«jjos <iiis jopciu jinoj 

relation to any power or duty* which the Central Government may, by notification 
in the Official Gazette, transfer'from the Central Board of Revenue *[and entrust 
to a Provincial Government or an officer of a Provincial Government under 
section 124 (1) of the Government of India Act, 1935, that Government or officer 
as the case may be] ; 

(f) “Collector of Land Customs” means a Collector of Land Customs 
appointed under section 3 ; 


(d) “dutiable goods” means any article on which a duty of land customs 
is leviable by virtue of a notification issued under section 5 of the Indian Tariff 
Act, 1894; 

(e) “foreign frontier” means the frontier separating any foreign territory 
from any part of British India ; 

(/) “foreign territory" means any territory *[* ♦] which has been 
declared under section 5 of the Indian Tariff Act, 1891, to be-^oreign territorj’ for 
the purposes of that Act ; 

(p) “land customs area” means any area adjoining a foreign frontier for 
which a Collector of Land Customs has been appointed under section 3; and 
* » * •] 


3. (1) The 

Appointment of 
Customs Officers. 


Central Government may, by notification in the Official 
Gazette, appoint,® for any area adjoining a foreign 
Land frontier and specified in the notification, a person to 
, be the Collector of Land Customs and such other 


persons as *[it] thinks fit to be Land Customs Officers. 

(2) The Central Government may delegate •[* *] to the Chief Customs 
authority any power conferred upon *[it] by sub»section (1) and ®(* *] th* 
Chief Customs authority may delegate* to any Collector of Land Customs any 
power to appoint Land Customs Officers which has been so delegated to it. 


Establishment of land 4 -j-he Chief Customs authority may, by notifi- 
StTontf'mmeT,' catio... in the Official Gazette,- _ _ 

(o) establish land customs stations for the levy of land customs in any 
land customs area, and 

(b) prescribe the routes by which alone goods, or any class of goods 
specified in the notification, may pass by land out of or into any foreign territory, 
or to' or from any land customs station from or to any foreign frontier. 

5. (I) Every person desiring to pass any goods, whether dutiable goods 

or not, by land out of or into any foreign ter^oiy 
Permit for goods passing gjjaji apply in writing, in such form* as the ^'5*. 
across frontier. i Customs authority may by notification in the Official 

Gazette prescribe, for a permit for the passage thereof, to the Land Customs 
Officer in charge of land customs station established in a land customs are 
adjoining the foreign frontier across which the goods are to pass. 

(2) When the duty on such goods has been paid or the goods have been 
found by the Land Customs Officer to be free of duty, the Land Customs Officer 


LEG. REF. 

^For the transference of such powers and 
duties to the Local Government of Burma, 
Gen. R. & O.. Vol. V., p. 616. 

* Substituted by A.O., 1937. 

•Words 'other than territory forming 
part of a State in India’ omitted by Act III 
o* 1937. . . 

•Q. (/») defining ‘OfTicial Gazette' omit- 
ted by A.O.. 1937. 

•For Notification making such appoint- 


ments, see Gen. R. & O., Vol. V, pp. 616- 

, « Words referring to Local Government 

omiUed by A.O. 1937. , 

•For Notifications making such 
tions. see Gen. R. and O., Vol. 

•For such Notifications, see sow., PP- 
6 W- 620 , 

•For Notification prescribing suw fo » 
see Gen. R. & O., Vol. V, p. 620, 
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fchall pranl a pcmiil ccrtjfjjng lhal <lul> has been paid on such goods or that the 
goods arc free of dutj, as the ease ma} be. 

(3) An) Land Customs Ofliccr, dol> empowered by the Chief Customs 
aulhont) in this bclialf, ma) require any person m cliarge of an) goods which 
such Olhccr has reason to bclicsc to ha\e been imported, or to be about to be 
exported, b) land from, or to, an) foreign temtor) to produce the permit granted 
for sucli goods, and an) sudi goods whicli arc dutiable and which arc unaccom- 
panied b) a permit or do not correspond With the specification contained m the 
permit produced, shall be detained and shall be liable to confiscation 

P^o^^dcd that notliing m this sub section shall appl) to any imported goods 
passing from a foreign frontier to a land customs station by a route prescribed 
m that behalf 

(4) The Chief Customs authont) ma), by notification' m the Official 
Garette, direct that the proMsions of this section, or any specified provisions 
thereof, shall not, in an) land customs area specified in the notification, apply m 
respect of goods of any class or \aluc so specified 

6 A Land Customs Officer empowered in this behalf by the Chief Customs 
, . aullionty shall pass free of duty any goods imported 

Personal bagsage exported by land by any passenger, if he is 

satisfied that the goods are the passenger’s personal baggage in actual use 
Penalties 7 *[(!)] Any person who— 

(o) m any case in which the permit referred to m section 5 is required, 
passes or attempts to pass any goods by land out of or into any foreign terntoiy 
through any land customs station without such permit, or 

(6) conveys or attempts to convey to or from any foreign territory or to 
or from any land customs station any gwds by a route other than the route, if 
any, prescribed for such passage under this Act, or 

aids in so passing or conveying any goods, or, knowing that any 
goods have been so passed or conveyed, keeps or conceals such goods or permits 
or procures them to be kept or concealed , 

shall be liable to a penalty not exceeding where the goods are not dutiable, fifty 
or, where the goods or any of them are dutiable, one thousand rupees and any 
dutiable goods m respect of which the olTence has been committed shall be liable 
to confiscation ^ 


LEG REF 

5 For such a Notification see Gen R &. 
O , Vol V, p 621 

>Sec 7 has been numbered as sub S (1) 
and sub Ss (2) and (3) newly added by 
Act XIX of 1931 


NOTES 

Sec 7 Carrying non dutiable goods 
WITHOUT PERMIT— Enquiry into offence — 
Where a person carries non dutiable goods 
from foreign territory to British territory 
■without a permit the offence if any would 
be one to be dealt with only by the Land 
Customs Officer himself under S 7 and 
would not constitute an offence for which a 
complaint could made to a Magistrate 
1933 M 888=65 M L J 837 

Sec 7 (1) (c) Onus — For a convtc 
tion under S 7 (I) (f) the onus is on the 
prosecution to prove that the goods were 
taken by land from foreign territory to 
British territory at a time when such goods 
«e dutiable 1933 M 888=65 M L J 
B37 When a person is charged for an 


offence under S 7 (1) (c) of the I.and 
Customs Act the onus is on the prosecution 
to show that dutiable goods had been taken 
by land from a foreign territory Where 
the case for the prosecution was that the 
accused had previously purchased certain 
bars of silver m Karaikal had arranged to 
bring them to a place m British India and 
svas caught in the process of removing them 
from that place to another place in British 
India It was held (1) that the accused 
was not liable to be convicted in the absence 
of proof that the goods had been passed by 
land from the French territory into British 
India (2) that m the case of non-dutiable 
goods for which the accused had no permit, 
the offence could be dealt with only by the 
land Customs Officer under S 7 and would 
not constitute an offence for which a com 
plauit could be made to a Magistrate 
Where the confession of the accused is the 
only evidence against him it must be taken 
aa a whole and nothmg can be read into it 
which IS not contamed there 65 M L T, 
837 
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J *^t(2) Where any dutiable goods, or any goods m respect of which a 
notification under section 19 of the Sea Customs Act, 1878, prohibiting the 
bringing or taking by land of such goods into British India or anj speafied part 
mereof, has been issued, are passed by land out of an} foreign territory and the 
Land Customs Officer is of opinion that an offence under subsection (1) has 
been committed in respect of such goods and that the penalty provided in that 
sub section is inadequate, he may make a complaint to a magistrate having 
jurisdiction 

(3) Such magistrate shall thereupon inquire into and tr} the charge 
brought against the accused person and, upon conviction, may sentence him to 
imprisonment of either description for a term which may extend to six months 
or to fine not exceeding one thousand rupees, or to both, and may confiscate the 
goods in respect of which the offence has been committed ] 

8 No goods other than personal baggage or goods belonging to *[the 
Goods not to be passed Crowmj or mails shall be delivered or passed at 

on certain days or at certain any land customs station, except with the special 
permission of the Land Customs Officer in charge 

thereof, — 

(а) on any public holiday within the meaning of section 25 of the Negoti 
able Instruments Act, 1881, or on any day on which the passage and delivery 
of goods at such land customs station has been prohibited by the Chief Customs 
authority by notification, in the Official Gazette, or 

(б) on any day except between such hours as the Chief Customs authority 
may, by a like notification,* appoint 

9 (1) The provisions of the Sea Customs Act, 1878, which are specified 

in the Schedule, together with all notifications, orders 
rules or forms issued, made or prescribed thereunder, 
shall, so far as they are applicable, apply for the 
purpose of the levy of duties of land customs under this Act, in like maner w 
they apply for the purpose of the levy of duties of customs on goods imported 
or exported by sea 

(2) Tor the purpose of such application the said provisions notifications 
orders, rules and forms may be construed with such alterations as may be 
necessary or proper to adapt them for the said purpose, but not so as othenvise 
to affect the substance thereof, and in particular — 

(a) references to bills of entry and to shipping bills shall be deemed to 
be references respectively, to applications for permits to import and applications 
for permits to export such as are referred to in section 5 , 


LEG REF 
' See foot note 2 p 3235 
» Substituted for Government by A O , 
1937 

* For such Notifications see Gen R A 
O , Vol V, pp 622-623 

NOTES 

Sec 7 (2) —Under S 7 (2) a Land 
Customs Officer is competent to make a com 
plaint to a Magistrate In \iesv of the 
Notification of the Governor General m 
Council under S 3 (1) of the Act appoint 
ing all Sub Inspectors of Customs lo be 
l^nd Customs Officers a Sub Inspector of 
Customs IS competent to prefer a complaint 
under S 7 (2), because he is a Land 
Customs Officer 47 L W 576=1938 Mad 
712=0938) I M L J 815 Where two 


persons were charged and convicted by a 
sub Magistrate for offences under Ss 7 (11 
(o) and (c) respectively of the Lana 
Customs Act because certam goods were 
smuggled into British India from the 
adjoining French territory by them but tn 
Sub divisional Magistrate on appeal moug 
confirmed the findings of fact held that tn 
Mmplamt filed by the Sub Inspector oi 
Land Customs was not competent m 
to adjudicate upon the value of the gooo 
exceeding Rs SO Held that by tb' ‘jov 
ernment Notification under S 3 (U ' , 
Sub Inspector under S 7 (2) was a Lan» 
Customs Officer and hence compctCTt 
make the complaint to Magistrate TW 
lore the convictions and sentences « , 

nght (1938) 1 M L J 815=47 L W 
-1938 Mad 712 
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(b) references to a Chief Customs Ofilccr shall be deemed to be refer- 
ences to a Collector of Land Customs; 

(e) references to a Customs Collector shall be deemed to be references 
to a Land Customs OfTiccr for the time being tn charge of a land Customs station 
or dul) authon«etI to perfonn all, or an\ special, duties of an ofilccr so m charce 

(rf) references to ,a custom hou^e <lnll be deemed to be references to a 
land customs station, 

(c) references to a customs port shall be deemed to be references to a 
land customs area, 

(f) references to a foreign port shall be deemed to be references to 
foreign territory ; 

(g) references to goods brought by «ea to. and to goods shipped or brought 
for shipment at, a customs port shall be deemed to be references respectncly to 
goods brought across a foreign frontier into a land customs area and to goods 
brought to a land customs station for export, 

(/:) references to Ofilcers of Customs shall be deemed to be references 
to Collectors of Land Customs or Land Customs O/Hcers appointed under this 
Act, 

(1) references to persons on board of any vessel or boat m any port or 
to persons landing shall be deemed to be references to persons who have entered 
a land customs area from foreign territory, and 

(;) references to 'this Act’ shall be deemed to be references to the Sea 
Customs Act, 1878, as applied for the purposes of this Act, or to this Act, as the 
case ma\ require 

10 [Omllfd by Act III of 1937 J 

THE SCHEDULE 
{Sec Section 9 ) 

Prottsxons of the Sea Customs Act 1878 wituh are mode effhceble for the purpose 
tit Ihf letn of duties of land actoms 

' Sections 4 8 to lO 21 23 25 26, 29 to 36, 37 (except the proviso), 38 to 40 * [Section 88,1 
Section 167 Kos 1 8 9 37 to 40 and 72 to 80 Sections *[168) to 176 178 to 181, 182 to 
154 186 to 197 and 200 to 204 

H B ^Extracts from the Land Customs {Amendment) Act {III of 1937) 

^Xhe following extracts from the Land Customs (Amendment) Act (III of 

1937) may also be read m connection with this Act — 

Section 6 (1) The Acts mentioned in the 

^ 3^5 Schedule are hereby repealed to the extent specified 

m the fourth column thereof 

(2) All notifications published and all rules and orders made, or deemed 
to have been made, under any of those Acts and m force immediately before 
the commencement of this Act shall so far as they are not inconsistent with the 
Land Customs Act 1924 be deemed to have been published and made under that 
Act [Vide Section 6 of Am Act III of 1937] 

THE SCHEDULE 
Enactments Repealed 
[5'rp Section 6(1)] 



Extent of repeal 


Acts of the Governor Gererat 
VI (1‘hc Madras Inland Cus 


Council 

So much as has not been repealed 


tom« Act 1844 

The Bombay T and cus , . , , . 

torn* Act IP 57 ICq tiwch as has not b een rerealfd 


LEG REF 

J Inserted by Act III of 1937 


. »Substituted for ‘169’ by Act III of 1937 
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Year 

No. 

Short title. 

Extent of’rcpeal. 

1874 

XV 

The Laws Local .Extent 

Act, 1874. 


1901 

XT 

The Amending Act, 1901. 


1920 

XXXVIII 

The Devolution Act, 1920 

Acts of the Indhn L 

So much of the First Schedule as icic- 
les to Act XXIX of 1857. 
egislalure. 

1934 

XIV 

The Sugar (Excise Dut%) 
Act, 1914. 

Suh-sectlon (2) of section 6. 

1934 

XXXII 

The Indian Tariff Act, 
1Q34. 

Madras Act, 

Section 7. 

1893 

n 

The Madras Inland Cus- 

toms (Amendment) Act. 
1893. 

Bombay Acts. 

The whole. 

1915 

in 

The Bombay Decentrabza* 

The Second Schedule. 

1921 

ir 

tion Act, 1915 

So much of Ihe Scbtdult aj 1° 

the Bombiy Land Customs Act, IBS/. 



Act, 1921 


THE LANDHOLDERS' PUBLIC CHARGES AND DUTIES ACT 
(II OF 1853).» 


Short title given, Act XIV ol 1897. 

Declared in force— . 

throughout British India except as regards the Scheduled Districts Act XV of IB/'t- 

S. 3’ 

’ in the Sonthal Parganas Reg. 3 of 1872, S. 3 as amended by Reg. 3 of 1899, S. 3; 
f in Upper Burma (except the Shan States) Act XIII of 189^ S. 4. 


. 1 1 1 ft I - 

[AthPebrmry, 18S3. 

'Act to remove doubts as to the liability of all subjects of Her Majesty to the 
same jurisdiction as Natives in respect of public and Police duties and puhhc 
charges incident to the holders of land or their local Agents or Managers. 
Whereas by virtue of Act No. IV of 1837 it is lawful for any subject d 
p . , Her Majesty to acquire and hold in perpetuity, or for 

any term of years, property in land, or in any emolu- 
ments issuing out of land, in any part of the territories under the Governmen 
of the East India Company; 

and whereas doubts have arisen whether all subjects of Her MajesV 
acquiring or holding property in land or in any emoluments issuing out of laud* 
or acting as local agents or managers of such property, are subject to 
jurisdictions as Natives for enforcing the di'?charge of public and police duti ^ 
incident to the holding of such property, or for the enforcement of public char- 
ges and assessments upon or in respect thereof; 

and whereas it is just and reasonable that all persons who may 
to hold such property, or to be the local agents or managers thereof, 
liable to the public burthens and duties incident thereto, and in case of ncgiec^ 


LEG. REF. 

'“The Landholders’ Public Charges and 


Duties Act, 1853." See the Indian Short 
Titles Act XIV of 1897. 
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or rcfu«1 to lii'clnrjc tlic simt •hmild be <ubject to the same jurisdictions as 
Natnxs, 

It >s therefore declared and emeted as fotlous — 


No per*on whateacr, Iwnj: (he owner, holder or farmer of any pro- 
pert\ m land or m any emoluments issuing out of 
land in anj part of the said territories avhethcr in 
pcrpetuit} or for a term or, being a local agent or 
manager of anj Mich property, is by reason of his 
place of birth or by reason of his descent exempt 
from an> public charge or assessment, or from any 
dut\ connected aaith the police or with the <aU or opium reaenue or from any 
dul} what«ocacr of a public nature to which he would otherwise be subject as 
the owner or holder of such property, or as a local agent or manager thereof 


Kon-cxempt on from 
pul he charpes or diilie* of 
landholders, clc by rca«on 
of place of 1 rlh or of 
descent 


2 Tor the non payment of an) such public charge or assessment or for 
the breach oi an) such duly as aforesaid or for any 
Amenab 1 tv to law s etc neglect or mt«conduct in the discharge thereof every 

5Sch ebarpes’and duties person whaictcr mi) have been his place of birth, 

or his de<cent shall be subject to the same laws 
regulations and procedure and to the same jurisdictions as if he were a Native 
of the saul territories 


THE LAND IMPROVEMENT LOANS ACT (XIX OP 1883) * 


Year 

No ! 

Short 1 t'e 

Amendments 

1883 

1 

\TX 

>*1 e Land Improvement Loans 

Repealed in part XII of 1891 XVI of 



Ac 1883 

1908 S 9^ 

Rere'>led in part and amended VIII of 
1«06 

Amended XVIII of 1889 IV of 1914 


PREFATORY NOTE — The following arc extracts from the Statement of Objects 
and Reasons — 


The law under which advances can be made for the improvement of land is Act 
XXVI of 1871 as amended by Act XXI of 1876 The object of the Act was to define the 
improvements for wh ch advances conTd be made by Government to provide for the security 
as a first charge on lie land improved and to fay down the conditions on wh ch advances 
were to be made It was hoped by the Government when the Act was passed that it would 
be largely used and that the benefit to the country would be considerable The hope has not 
been realised In section 3 Chapter IV of the second part of their report the Famine 
Commissioners write — ^The evidence we have received regard ng the working of this Act 
renders it unquest onable that it has failed to real se the intention of promoting improve 
ments and that there is a sery general reluctance to make use of its provis ons The sums 
which have been advanced under the Act are extremely small and bear no proportion what 
ever to the need which the country has of cap tal to carry out material improvements 

In accordance with the suggest on of the Famine Commissioners the Government of 
Ind a called for the opinions of the Local Governments on the working of the Act and 
the causes of its failure 

There was in the replies received an almost unanimous consensus of opinion that both 
the Act and the rules under it require s mplification 

It has accord ngly been decided to bring forward a Bill to consolidate and amend the 
present law For the somewhat complicated provis ons of Ss 6 to 13 of Act XXVI of 
1871 the Bill proposes to adopt the s mpler rule that advances may be made to any person 
who is entitled under the law for the time being m force to make improvements on his 


LFG REF 

' For the Statement of Objects and Rea 
sons see Ga’ette of Iidia 1882 Ft V 
p 954 far Report the Select Comm ttee see 


{btd 1P83 Supplement, p 1296 for pro- 
ceed ngs in Council 'ce thid 1882 Supple 
lucnt pp 494 and 1697 ibid 1883 Supple 
ment, p 2071 
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land. For the rest, evcr^ihinj rvhich it is not absolately necessary to provide for in the 
body of the law is left to rales to be framed by the Loot Governments. The objections 
sometimes taken to this method of le^slation do not seem to apply to this case, as the only 
interests which can be affected by the rales are those of the Gos-ernment, and it may ^ 
presumed that sufficient care s%in be taken to tniard them. 

The local conditions and peculiarities of the several parts of India are so varied that 
It is only leading ^eat discretion to the I.oca1 Go\eraments that rales suitable to the work- 
ing of the Act of this kind can be framed. 

If this Bill is passed _ the Legislature will base done all that it can to remove the 
obstacles alleged to stand in the way of the success of the measure. There is reason how- 
e\er to fear that the owners of land will not report to (Merriment for ads'ances of this 
deccription to any large extent. It is Impossible for the District officials to ha%e any mti- 
mate knowledge of the character and means of each applicant, and therefore a certain 
amount of inquir>' and consequently of delay and trouble mu«t precede the payment of 
money from the public treasury . 

It is possible that private companies mav be established whose agents will be able to 
offer more facilities to applicants. It is proper, therefore, to take ads’antage of the pre- 
sent opportunitj to provide encouragement to private enterprise in this field. 

hase accordingly been inserted in the Bill to enable the Government to 
autnorise compnies or associations of approved character to make advances for the ira- 
proyement of lands. A company or association so authorised will be bound to transact its 
ousmess on principles and conditions laid down by the Government for its guidance, and 
advances made in accordance with those principles and conditions will be considered ad- 
vances under the Act. and will be secured and recoverable m the same manner as if they 
were loans from the Government treasury.* (5"^^ Statement of Objects and Reasons.) 


Szenovs. 

1. Short title. 

Local extent, Commencement. 

2. Acts XXVI of 1871 and XXI of 1876 
repealed 

3. "Collector” defined , 

\o *l/>Purposes for which loans mav be 
granted under this Act 

dealing with applications for 

fijorPeridd forfrepavment of loans 
7. Recovery of loans, 

»l'3'lriO lo : 


CONTENTS. 


SECTION'S. 

8. Order granting loan conclusive on 
certain points. 

lA 9. Llabilitj of joint borrowers as among 
themselves 

10. Power to make rules. 

11. Exemption of improvements from 

asse«ment to land revenue. . _ 

12. Certain powers of Provincial Gov- 
ernment to be exercisable by Board of 
Revenue or Financial Commissioner. 


.) to J 9-} 1—31' <; 

THE LAND IMPROVEMENT LOANS ACT (XIX OF 1883). 


[12th October, 1883. 


21 I -si lo Irgms/oTcrni sdj lo: gfsr* a 

’ 3n?jb ot af /M tA To OfT f'*’! V , • , , t 

•'Uitiii<6iy}icl,1oiconspha<tiej-ottdjamenti'tke lau* relaUtig to loans of nu>ney by 
b^t^o //***' jF* * T iCwem^tient'^orsbgfiejflti&aHml>rmemenf.r > 


o-(l)'^XUs Act-may- liescallS 'T he LA^^> 
f-h on v«gd bni lysfimx’tlENt'LoA'Vr AcT, 1^3; d 

.'*■.*1— i/rtT'T'-ii }lo rrro ’nif-y tn »f-t * „ [j » j,.,, cj •j-./i 

lo Jrg-(?)n|t ,«?rtefids„kQ fth^ vvholejoIi.Brjtish, Jndia, but{;5haU,not^comeiJnto 
ifi' foA sfi ir> 3-i} force in-any.'part ofsBrrttsh India, vntil-iSiah'dale'®* 

Local extent. Commence- pj-o^-jncial Government *f * or z' ♦‘^•inay 

'"'«ro9rt^|f^c3tionrMn’’the~OffrciaI Gdzette.lr (appomtiTn^thjs 

.roiJfi-r'ili'u » siin'in }i »glrn b l! tre: J^A 9 > 


norri 

> v/yy 13/ ij3 

, ilK^traments'^, . 

4oint.of b> tbeir t_ — awa-aaie — %tt — aaac — uovemar-uenciai m— . 

rrpajment ofcSueb-leonSraTe exempted from Ss. 1 and 4 wertrucpealcd iby S. 2 of tne 
«»mp^ut 3 >-*xr^the Jodiatv Stamp Act. 1ES9. Land / .Improvement , and AgticuUunsts 

Acts. Vol. V and Kotificationiundes S„% 1W6>, .General Acts? Vol.,;VIr rUv* <? 
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S 3) Tm Last) iMrsoraxirNT IjOana Act (XIX of 1883) 

2 (1) The L.ind Improxcmcnl Act 1871 ind Act XXI of 1876 (/)« /Id 

MU WVI of tn =1,1 'f’l'f. Impmcmcitl Ad, 1871), shall 


\\I of ip"6 rrpralcfl 


' cxcqil IS rcjjirds the reco\cr> of ndvinces mi<lc be 
fore this Act comes into force nnd costs incurred by 


the Go\emmcnt m respect of such id\inccs t>e repelled 

(2) ANTicn in inj Act Rct^hlion or Nolificition pissed or issued before 
this Act comes into force reference is mule to either of those Acts the refer 
cnee shil? <o fir is mi\ lie pncticible lie reid is ipplj ing to this Act or the 
correspon lin;: pirt of this Act 

^ In this Act ' Collector meins the Collector of hnd revenue of i dis 
Collector- defned Commis^oner or anv officer cm 

poucreii 1 ^ the Provincnl Government by name or 
bv virtue of his ofTic** to dischii^e the functions of i ’Collector under this Act 

4 (1) Subject to such ntlcs is mij be made under section 10 loins may 

_ f 1 1 . I ffnntecl under this Act b> such officer as maj 

may bTgJaniH under Ths empowered in this behalf by the 

Act Provincnl Government for the purpose of mihing:^ 

in> improvement to in> person hivinjj i rijjht to make 
thit improvement or with the consent of that person to iny other person 

(2) Improvement means im work which adds to the letting value of 
land and includes the following nimcl> — 

fn) the constniction of wells tanks md other works for the storage 
«uppf} OP distribution of wafer for the purposes of igricurture or for the use of 
men and cattle emplojcd in agriculture 

(ft) the preparation of land for irrigat on 

(e) the drainage reclamation from rivers or other waters or protection 
from floods or from erosion or other damage b> water of land used for agncul 
tural purpo«es or waste land which is culturable 

(d) the reclamation clearance enclosure or permanent improvement of 
land for agricultural purposes 

(c) the renewal or reconstruction of any of the foregoing works or alte 
rations therein or additions thereto and 

(f) such other works as the Prov ncial Government *[♦♦••♦•] 
may from time to time bj notification m the Official Gazette declare 
to be improvements for the purposes of this Act 

^ (1) When an application for a loan is made under this Act the Officer 

to whom the applicat on is made may if it is in his 
Mode of deal HR w tfi opinion expedient that public notice be given of the 
application publish a notice in such manner as the 


appl cation for loans 


LEG REF 

>C/ S 3 (10) of the Genera! Oai«es 
Act (X of 1897) For ofTcer empowered n 
S nd see Bot bay Ca ette 1901 Ft I 
p 1094 

* The words w th the prev ous sanction 
of the Governor General in Counc I om tted 
by Act (VIII of 1906) S 2 

NOTES 

Sec 4 — The words of S 4 are un 
Bmbigl ous and can only be held to apply fo 
irfprotcmcnts wh ch have not been effected 
tit'lhc'tlme when the loan was granted and 
crinnot obeD held totapply to improvements 
v^hfeh") had falreadj-C been citned out at the 
tim^ wheH the loin vfks m&de Therefore 
tie Govemmenb cannbt Iff fallowedlto have 
pTioriti iiin-csptct trf *advances appl td fo? 
arid [ m^e Jaflen thf 3Tnhro3fenKntj ewere 
COM -406 


carr ed out with funds belonging to a 
private indiv dual A comparison of S 4 
of the Land Improvement Loans Act and 
S 4 of the Agr cultur sts Loans Act would 
shov that if a loan would be granted under 
the Land Improvement Loans Act, it would 
not be granted t nder the ARricuIturists 
Loans Act I L R (1939) Mad 1017= 
1939 Mad 711=(1939) 2 M L J 23 
A mortgagee under the Land Improve 
ment Loans Act cannot be given pr ority m 
respect of lands other than those for whose 
benefit the loan was granted There is 
no jastficaton for giving priority m respect 
of a mortgage of proper! cs wh ch are not 
intended to be benefited b> the loan granted 
under the Act 1938 M W N 280=1938 
Jfad 583 A loan granted for the purpose 
of weeding the land and for making a stone 
sdT fPi 
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IS 6 


Provincial Government may, from time to time, direct, calling upon all persons 
objecting to the loan to appear before him at a time and place fixed therein and 
submit their objections 

(2) The Officer shall consider every objection submitted under sub-sec- 
tion (1), and make an order in writing either admitting or overruling it* 

Provided that, when the question raised by an objection is, in the 
of the officer, one of such a nature that it cannot be satisfactorily decide 
except by a Civil Court, he shall postpone his proceedings on the application 
until the question has been so decided 

6 (1) Every loan granted under this Act shall be made repayable by in- 

stalments (in the form of an annuity or othenvise) 
Period for repayment of ^vithin such period from the date of the actual ad* 
vance of the loan, or, when the loan is advanced m 
instalments ’[from the date of the advance of the last instalment actually pai J 
as ma>, from time to time, be fixed by the rules made under this Act 

(2) The period fixed as aforesaid shall not ordinarily exceed thirty-five 


years 


(3) The Prowncial Government »(* » ♦ *] in making 1 

the rules fixing the period, shall, m considering whether the penod should 
to thirty-five vears, or whether it should extend beyond thir^ five > , 

regard to the durability of the work for the purpose of which the loan 
and to the expediency of the cost of the work being paid by the gen 
persons who will immediately benefit by the work 

7 (I) Subject to such rules as mav be made under 

granted under this Act, all interest (if any) char^ 
Recovers of loans ,,,^0 (thereon) and costs (if any) incurtM ■" 

the same shall when they become due, be recoverable by the Collector m 
any of the following modes, namely — _ 

words of the proviso to S 7 clearly 
that the interests of third parties (e ff 
riEhls of an occupancy tenant) are protec 

ed, but that the interest of the borrower ana 
the interest of a mortgagee or charge hoia 
from the mortgagor with regard to the p 
nertv would be extinguished by a sale un 
S 7 fl) (c) even though the mortgage 
have been created before the date 
loan 195 I C 849=43 Bom L R 
mt Bom 300 The Govemment has » 
first charge on the land for the fakavi 
granted to the agriculturist for 
that land 26 N L R 340=1930 N W- 
13 N L J 23 1926 All 574 Proceedings 
of Collector m recovering loans under j- , 
(1) “as if they were arrears of 
revenue” is neither a "suit” nor 
decree of Court 109 I C 145=5 Ran?j 
806=1928 Rang 81 The non inclusion 
condition 14 of the conditions 
form I annexed to the rules under tJ'C 
Improvement Loans Act m a bond , 
talavi loan under the Act, as .ffect 

R 12 of the rules does not have the elie 
of depnvmir the Collector of the power r 
proeerf under S 7 (1) (c) , ,57= 

1112 I C 635 41 Bom L R. 

1<>39 Bom 183 It « clear on 

perusal of S 7 that it . 
tention of the Legislature that the 


LEG REF 

a Substituted for "from the date of the 
actual advance of the last instalment by 
S 2 of Act XVIII of 1899 

*The words "and Governor-General m 
Council” and the words "and sanctioning" 
were repealed by S 3 of Act VIII of 1906 

NOTES. 

pavement m a part of it is one for a pur- 
pose which falls under the Land Improve- 
ment Loans Act A loan for such a pur- 
pose does not come under the Agnciiltonsts 
Loans Act 41 Bom L R 257=1939 Bom 

^^Sec 7— The effect of S 7 (1) (f) « 
create a charge upon the property for the 
benefit of which the loan is taken 
N L J 235 See alea 69 P R 1869, 25 
Mad 572. A loan adianced under the 
Land Improvement Loans Act is subject to 
the proviso to S 7 (c) a first charge on 
the land for the improvement of which the 
loan IS advanced, and the statutory charge 
created by S 7 is enforceable against the 
land even in the hands of a botut fide pur- 
chaser for \'alue without notice of the 
charge The purchaser cannot seek to 
exempt the land he has purchased from the 
ebafKe bv relying on S 100 T P Act 
41 Bom L R. 257=1939 Bom 183 The 
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S 8] Tiir I.A\D iMrtovTMrKT Loans Act (XIX of 1883) 


(a) from the borrower — as if they were arrears of land revenue due hy 

liim, 

(ft) from his lurctj (if mj) — is if they ucrc irrcirs of hnd rcicnue 
dticb) him, 

(f) out of fhc lint! for the benefit of \shich the loin his been gnntecl 

IS if lhc> \icrc irrcirs of hnd revenue due tn respect of fhit hnd, 

(d) out of the propertv compn<ed m the colhtenl cecurit) (if anv) — 
iccordinc lo the procedure for the reili7ition of hnd revenue by the sale of 
immoviblc propertv other thin the lind on which thit revenue is due 

Provided thit no proceedmir in respect of inj hnd under chuse (c) shill 
ifTcct mv interest in thit hnd which existed before the dite of the order jjrint 
inp the loan other thin the interest of the borrower, ind of mortp^igees of, or 
per'ons hivinfj chirtjes on thit interest md where the loin is granted under 
section 4 with the con<ent of mother per<on the interest of thit person and of 
mortgagees of or per'ons hiving charges on that interest 

(2) When in> sum due on account of anv such loan, interest or costs is 
pud to the Collector by a siircfi or an owner of propertv comprised in any 
collateral «ecunlv, or is recovered under snh section f 1) bv the Collector from a 
surch or out of anv such properly the Collector shall on the application of the 
surelv or the owner of that propertv (as the case ma> be) recover that sum on 
Ins behalf from the borrower or out of the hnd for the benefit of which the 
loan has been granted m winner provided bj sub section (J) 

(3) It shall be in the discretion of a Collector acting under this section 
to determine the order m which he will re«ort to the vinous modes of recovery 
permitted by it 

8 A written order under the hand of an officer empowered to make loans 
under this Act granting a loan to or with the consent 
Order Branimtr loan con gf ^ person mentioned therein for the purpose of 
d isive on certain pointi 3 work described therein for the benefit 

of land specified therein «hitl for the purposes of this Act be conclusive 
evidence — 

(o) that the work desenbed is an improvement withm the meaning of 
this Act 


(&) that the person mentioned had at the date of the order a nght to 


make such an improvement and 

(c) that the improvement is one 


NOTES 

lity for the fal«avi loan «hotld rest primanly 
on the land for the benefit of wh ch the loin 
i\as taken Sub Q (3) of S 7 eves lie 
Collector absolute discretion to determine 
the order in which he should resort to the 
various modes of recoierj permitted hv the 
section 41 Bom L R 2S7=1939 Bom 
183 The failure of the Collector lo send 
a copy of the or ler to the Sub Registrar 
for registration as require I by S 89 of the 
Registation Act cinnol affect the operat on 
of S 7 of the Land Improvement loans 
Act The Registration Act itself provides 
no penalty for non-compliance with the 
provisions of S 89 There is al«o no pro 
MSion m the Land Impro%cment Loans Act 
which requires that a copy of the order 
sanction ng the loan should be sent to the 
Sub Registrar 41 Bom L R 257=1939 
Bom 183 S 161 U P Land Reieme 


benefiting the land specified 


Act has to be read with S 7 of this Act 
24 A L T 718=1926 All 574 

Secs 7 and 12 —Under S 7 the land for 
which the a Ivance is made for impro%ement 
IS a secant) to the Government for the pur 
pose of securing the repayment of the ad 
lance 27 I C 391 WTiere the certificate 
executed by the Collector at the t me of 
granting loan and registered under S 12 
stated that for repayment of the loan with 
interest the immovable property specified m 
the margin and the fan f on w hich the im 
provement was to be made was h>T>othecated 
lo the Government the Government obtains 
a perfectly good charge on the land and is 
enl tied to enforce the charge b) sale m the 
ord narj manner ^ I C 391 The langu 
age of the proviso to S 7 (1) shows the 
intention of the Legislature to give land 
improvement loans priority over existing 
encumbrances 18 N L J 193 
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9 When a loan is made under tins Act to the members of a village com 

mumt} or to any other per'^ons on such tenns that all 
borrow them are jointly and soeralK bound to the Govern 
ong emse \es ment for the pajrment of the whole amount paj'able m 
respect thereof, and a statement showing the portion of that amount which as 
among themseKes each is bound to contnbute is entered upon the order grant 
ing the loan and is signed bj each of them and bj the officer making the order, 
that statement shall be conclusne evidence of the portion of that amount which 
as among themsel\ es each of those persons is bound to contnbute 

10 The Pro^^nclal Go\emment * * * * * * 1 

raaj, from time to time, b\ notification in the 

Official Gazette, make rules consistent with this Act 
to provide for the following matters, namdy — 

(а) the manner of making applications for loans, 

(б) the officers bj whom loans ma> be granted. 


(c) the manner of conducting inqumes relati\e to applications for loan®, 
and the powers to be exerciced b} officers conducting those inquines, 

(d) the nature of the secunty to be taken for the due application and 
repayment of the mone>, the rate of interest at which, and the conditions under 
which loans may be granted, and the manner and time of granting loans, 

(e) the inspection of works for which loans haie been granted, 

(/) the instalments by which, and the mode m which, loans, the interest 
to be charged on them and the costs incurred m the making thereof, shall be paid* 
(^) the manner of keeping and auditing the accoimts of the expenditure 
of loans and of the payments made m respect of the same, and 
(ft) all other matters pertaining to the working of the Act 


ExenpUon of improve 
ments from as<es<ment to 
land re>enuf 


11 When land is lmpro^ed w^th the aid of a 
loan granted under this Act the increase in \‘alue 
den\ed from the improtement shall not be taken 
into account m ^e\^s^^g the assessment of land revenue 


on the land 


Prosided as follows — 

(1) \Vhere the impro\ement consists of the reclamation of waste-land 
or of the irrigation of land a^^essed at unirngated rates the increase maj be «o taken 
into account after the expiration of such penod as maj be fixed b> rules to 
framed bj the Pro\maaI Goaenunent *[ • * * * * *J’ 


(2) nothing in this section shall entitle anj person to call m question any 
assessment of land roenue otherwise than as it might ha\e been called in ques 
tion if this Act had not been passed 

®[12 The powers conferred on a PrOMncial Go\emment bj cections 4 
(1), 5 (1) and 10 maj, m a Pro\nnce for which there 
IS 3 Board of Revenue or a Financial Commission^ 
be exercised in the like manner and subject to the like 
conditions 1^ such Board or Fmancial Commissioner, 
as the case may be Provnded that rules made bj a 
Board of Revenue or Financial Commissioner snaU 
to be subject to the control of the Provincial Government] _ 


Certan powers of 

Provincial Go^ emrnent 
to be escrcisaWe by Board 
of Re%enue or Financial 
Comtni«sioner 


LEG REF Governor General in Council” omitted t’J’ 

' The words "subject to the conlro! of the Act Vllt of 1906, S S _ j 

Governor Genera! in Council” were omitted , * Inserted by Act IV of 1914 S Z a" 

by Act IV of 1914 S 2 and Sch Part I Sch , Part I 
■The words "with the approval of the 
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THE INDIAN LAW REPORTS ACT (XVIII OF 1875) * 


\caf 

m 

Short title j 

1 Amendments 

1920 j 

jwiu 1 

IXUe Indian Lav. Reposts Act, 
1875 j 

Repeated in pari XII of tS76 

Amended XXXVIIIof 1920. XXXII of 
1925 ard XXXIV of 1926 


[13/A Ocioher, 1875 

An Act for the tmpmonent of Lazo Reports 
[Freon hU ] Omif/cd by the Goi-enimeii/ of {AdaptaUon of Indwn 
Lais) Order. 1937 

Short title 
Local extent 
Commcncctncnl 

Offiaal Gazette 

2 [Repeal of Act II of 1875 ) Rep by the Repeahng Act, 1876 {XII of 
1876) 

3 No Court shall be bound to hear etted, or shall receive or treat as an 

autitonty binding on it the report of any case ’[decided 
Authority given only to or after the said day but any Court m British 
authorised reports India which is a High Court for the purposes of the 

Government of India Act, 1935] other than a report published under the 
authority of ’[any Provincial Government) 

4 Nothing herein contained shall be construed 
Authority of judicial de to give to any judicial decision any further or other 
cisions authority than it would have had if this Act had not 

been passed 


1 This Act may be called The Indian Law 
Reports Act, 1875 

It extends to the whole of British India , 
and It shall come into force on such day as the 
Central Goiemment notifies in this behalf in the 


THE LAWS LOCAL EXTENT ACT (XV OF 1874) 


Year 

No ] 

Short title 

Amendments 

1874 

XV 

Laws Local Extent Act 

Repealed in part VHI of 1875, XII of 1876, 
XVIIIof 1^77, VI of 1878 XI of 1878 XXVl 
of 1881 X of 1882, Vni of 188/, IX of 1887, 
VIlofl889 XlII of 1889, VIII of 1890 Xll 
of 1891. IV of 1894 IX of 1894 XI of 1901 1 
of 1903 IVofl922 XXI of 1923, XII of 1927, 
III of 1937 and I of 1938 

Amended XII of 1691 


LEG REF 

» For the Statement of Objects and 
Reasons see Ga'ette of Induj I87» Pt V 
o !39, for Proceedings m Council see tbtd 
Extra Supplement, dated 3Ut July 1875 
p 5 and tbtd Extraordinary, dated 2Sfli 
October 187S p I .j 

» Substituted by A O . 1937 for deaded 
by any of the said High Courts or by the 


Chief Court of Oudh on or after the said 
da) 

sSubsUtuted by AO, 1937 for ‘any 
Local Government 

NOTES 

Sect 3 and d,>— Object of S 3 see 28 C 
289, 4 C W N 732 28 C 171 (duly ccrti 
field copy of a law report decision is ad 
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THE LAWS LOCAL EXTENT ACT (XV OF 1874) * 
CONTENTS 


Preambu: 

Sections 

1 Short t tie 

2 Interpretation clause 

3 Local extent of Acts m first schc 
dule 

4 Local extent of enactments in second 
schedule 

5 Local extent of enactments in tl ird 
schedule 

6 Local extent of enactments in fourth 
schedule 

7 Local extent of enactments in fifth 
schedule 

8 Savings 

9 [Repealed ] 

SCHEDULES 
First Schedule 

Enactments m force throughout the wliole 
of British India except the Scheduled 
Districts 

Second Schedule 

Enactments in force throughout the 

whole of the territories subject to the 
Government of the Governor of Fort Saint 
George in Council except the Scheduled Dis 
tricts 

Third Schedule 

Enactments in force throughout the 

whole of the territories subject to the 
Government of the Governor of Bombay in 
Council except the Scheduled Districts 
Fourth Schedule 

Enactments in force throughout the 


Sectioks 

whole of the territories subject to the 
Government of the Lieutenant Gov emor oi 
Bengal except the Scheduled Districts 
riFTII SaiEDULE 

Enactments in force throughout the 
whole of the territories subject to the 
Government of the Lieutenant*Gov emor ot 
the North Western Prov tnces except the 
^heduted Districts 

Sixth Schedule 

Part 

I Scheduled Districts Madras 
II Scheduled Districts Bombay 

III Scheduled Districts Bengal 

IV Scheduled Districts North Western 
Provinces 

V Scheduled Districts Punjab 

VI Scheduled Districts Central Pro- 

VII The Chief Commissioncrsbip 

VIlP The Chief Commissionership of the 
Andaman and Nicobar Islands , 

IX The Chief Commissionership oi 

Aimer and Merwara . _/ 

X The Chief Commissionership oi 

Assam 

XI 

XII 
XIII 


Repealed} 

Repealed I 
Repealed J ^ 

SETENTn Schedule 


[Repealed] 


[8th December, 1874 

An Act for declaring the local extent of certain Enactments, and for other 
purposes 

Whereas it is expedient to declare the local extent ^'rtain Acts pas^ 
„ „ by the Governor General of India in Council the 

Fteamhle Legislative Cbungl of India, and the Coiingl of ^ 

I C 190=1931 M 71 See also 1930 M 
W N 9jS The Act has no apph.cation to 
a decision of the Privy Council and a 
IS at liberty to refer to an unaumon 
report of a decision of the Privy Co^cii 
and if satisfied that it is a corr«t r^^Te 
is bound to follow it 48 M &46=1926 
20=49 M L J 498 A view expressed >n a 
judgment of a High Court which has 
been offic ally published even without 
IS entitled to respect, and any 
of it ought to start with the assumption 
It IS correct and has good reasons 
But It IS not to be followed blindly ^ 
that is officially published though S 
reasons must be found for not 
1925 N 414=8 N L J 153=93 I C 850 
Dgest of Civil Rulings is no authority 
N L R 178=1930 N 270 It is 


LEG REF 

vFor the Statement of Objects and Rea 
sons see Gasetle of Indui 1870 Pt V p 
153 and for proceed ngs in Council see 
ibid 1871 Supplement pp 1074 and 1218 
and ibid 1874 Supplement, oo 1885 and 
lOTfi 


NOTES 

missible) Unauthorized reports are on the 
same footing as unreported cases 24 O 
C 319 But Jrr airo 4 Rang 146=1926 Rang 
164 (F B ) (Decision reported m a private 
publication not authorized by any Local 
Government is not absolutely bindng) 
The Court has a discretion to hear a case 
cited from an unauthorised report In 
exercis ng its discretion m any particular 
occasion the Court should give due weight 
to the practice prcvailng m the Courts with 
reference to any particular report the dea 
tion from whi^ is cited at the bar 130 
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Go\Tmor General of India assembled for the purpose of making Laws and 
Regulations, 

And whereas it is also expedient to consolidate the laws relating to the 
local extent of certain Acts and Regulations m the Presidencies of Fort St George 
and Bombay, and m the Low er and the North-Western Provinces of the Presidency 
of Fort William in Bengal , 


It IS hereby declared and enacted as follows — 

^ 1 This Act may be called The Laws Local 

'* Extent Act, 1874 

2 In this Act the expression ' Scheduled Dis- 
tnets ’ means the territones mentioned m the sixth 
sclicdulc hereto annexed 

3 The Acts mentioned m the first schedule 
hereto annexed are now in force throughout the 
whole of British India, except the Scheduled Districts 


Interptttation-elausc 


4 The enactments mentioned in the second schedule hereto annexed are 
now in force throughout the whole of the terntones 
"O'v subject to the Government of the Governor of 
mets m schedule Schedukd 

Districts subject to such Government 


5 The enactments mentioned in the third schedule hereto annexed are 
now in force throughout the whole of the terntones 
L<^1 extent of enact subject to the Government of the Governor of 

mens in ir ci ue Bombay m Council, except the Scheduled Districts 
subject to such Government 


6 The enactments mentioned in the fourth schedule hereto annexed are 
now m force throughout the whole of the territories 
Local extern of enact subject to the Government of the Lieutenant 

meat, w torth schidult Governor of Bengal except the Scheduled D.slncts 
subject to such Government 


7 The enactments mentioned m the fifth schedule hereto annexed are 
now in force throughout the whole of the territories 
Local extent of enact now subject to the Government of the Lteutenant 
ments m fifth schedule Governor of the North Western Provinces of the 
Presidency of Fort William except the Scheduled 
Districts subject to such Government 


Savings 8 Nothing herein contained shall — 

(a) bar the power of the Central Government or the Provincial 
Government, under any law for the time being m force, to extend to any place 
any Act mentioned in the said first schedule , 

(&) extend any Act empowering the Provinaal Government to extend 
the same or any part thereof, or affect in any manner the exercise of such power, 
(c) affect the operation of any Act or Regulation heretofore extended 
to or declared to be in force in any of the Scheduled Distncts , 


NOTES 

they have reported A decision m second 
aDoeal should rarely be reported until any 
aooeal oreferred against it under the Letters 
pS has been determined 10 P 622= 


12 Pat L T 308 Subordinate Courts are 
bound to follow decision of Bench of High 
Court 4S AH 432=24 A L J 430=1926 
All i46 
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(d) revive any enactment which has been repealed either generally or 
with reference to some special subject; 

. . (f) [Rep. by Act VIII of 1887] ; 

{f)^[Rep, by the Amending 'Act (X// of 1891)]; 

(g) [Rep. by the Guardians and Wards Act {VIII of 1890)}; 

(/j) [Rep. by Act VIII of 1887] ; 

(i) [Rep. byjhe Repealing and Amending Act {IV of 1894)]; 

(;■) extend to any of the Towns of Calcutta, Madras and Bombay any 
law not now in force therein ; 

'[(/;■) extend to Pargana Bhadohi or Pargana Kera Mangror in the 
Mirzapur District, or to Pargana Kaswa Baja in the Benares District, any la'v 
not now in force therein] ; 

{k) affect the operation of any enactment not mentioned in any of the 
schedules hereto annexed. 

9. [Enactments repealed.] Rep. by the Repealing Act {XII of 1876). 

FIRST SCHEDULE.* 

(See section 3.) 

Acts of the Supreme Council. 


Year and Number 


Subject 


1837, IV 

1838, XXV 

1839, XXIX 

1839. XXX 

„ XXXII 


Power to acquire land. 

Wills executed before the 1st January, IBW. 
Dower, when marriage was contractea ceto» 
1 st January, J866 . t w Inf 

Inheritance, where descent took place betorc 
January, 1866 
Interest. 


LEG. REF. 

^ Inserted by S. 15 of the Benares Family i 
Domains Act (XIV of 1881). 

*Act_XV of 1874 having been repealed, so 
far as it relates to the following enactments, 
by the Acts noted against each, the referen 
CCS to those enactments have been omitted 
from this schedule — 


Enactments omitted. 
Acts. 

XXVI of 1836 
VI of 1840 
' XI of 1841 

xvni of m\ 

XIX of 1841 
IX of 1842 

xn of 1842 

XX of 1W7 
XXXIV of 1850 

XXX of 1852 
XXXIII of 1852 
XVIII of 1854 


Repealing Acts 
Acts. 

j I XII of 1927, 
XXVI of 1881. 
VIII of 1887. 
XI of 1878 
, Xir of 1927. 
XII of 1891. 
VIII of 1887. 
XII of 1927. 
The A. O . 1937. 
XII of 1^. 
VIII of 1887. 
XII of 1891. 


Enactments omitted. 

' Acts. 

Ill of 1858 
I of 1859 
III of 1859 
VIII of 1859 
XV of 1859 
XIV of 1859. S. IS 
XXVII of 1860 
IX of 1861 . 
XXIII of 1861 . 
VI of 1863 , 
VI of 1864 . 
XI of 1865 . 
XXr of 1865 
V of 1866 . 
X of 1866 . 
X of 1867 
X of 1868 . 
XV of 1869 . 
I of 1870 , 


Repealing Acts 

Tha/o^lg- 

XII of 1691. 

VII of 1®9. 
VIII of 1890. 
xn of 1891. 
XII of 19^- 
IX of 1887. 
[ XII of 1927. 
Xll of 1^1- 
IX of 1887. 
XII of 1891. 
L XII of 1927. 
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Year and Number. 

j Subject. 

1841. X 

1843. V 

185J. V 

.. M 

MS50, XII 

.. XVIII 

MX 

.XXI 

xx.wir 

1853, 11 

1854. XXXI 

IbSS. XI 

XII 

XIll 

Registralion of Ships 

Slavery. 

Coasting Trade 

Navigation Laws 

Default of Public Accountants 

Protection of Judicial Officers. 

Binding of Apprentices 

Non-forfeiture of rights by loss of Caste 
Inqmres into the behaviour of Public Servants 
Burdens on land. 

Barring entails . Conveyances by mimed women 
Mesne pronts and improvements 

Executors and Administrators , 

(>>mpensation for loss occasioned by death caus- 
ed by actionable wrong 

„ XXIII 

Administration of mortgaged estates m cases of 
descents occurring or devises made before the 
1st Januarj, 1866 

XXIV 

XXVIll 

1856, . IX 

.. XI 

.. XV 

»J837, xr 

• „ XXV 

• ", XXXV 

Penal servitude 

Interest 

Bills of Lading 

Desertion by European Soldiers 

Marriage of Hindu Wide vs 

Offtnee asoinst the Slate 

Forfeiture by ifultneers. 

Estate of Lmaltes not subfeet to /Krijdie/io« p/ 
Courts ' 

.. 'XXXVI 

J8S9. IX 

1860. XXI 

1862. in 

1863. XVI 

Lunatic Asylums 

Sections 16. 17, 18 and 20— Forfeitures 

Kegistration of Societies 

Government Seal 

Excise Duty payable on Spirits used in Arts and 
Manufactures 

XXIII 
. XXXI 

1864, III . 

1865, in 

.. XV 

1866, XXI 

XXVIII 

1867, XXV . 1 

Claims to waste lands 

Gazette of India 

Foreigners 

Common Carriers, 

Marriage and Divorce among Parsecs 

Dissolution of Marriages of Native Converts 
Trustees and Mortgagees' Powers 

Printing Presses, etc. 

SECOND SCHEDULE.* 

{Sec section 4 ) 


LEG REF. 

> Act Xll of 1850 IS repealed locally m 
Assam by the Assam Land Revenue Regu 
lation, 1^6 (I of 1686), Assam Code 

* These Acts were repealed by S 3 and 
Sch of Act IV of 1922. 

* These Acts were repealed by the Indian 
Lunacy Act. 1912 (IV of 1912). 

* Act XV of 1874 having been repealed so 
far as it relates to the following enactments, 
by the Acts noted against each, the refe- 
rences to those enactments have been omitted 
from the schedule — 

Enactments omitted. Repealing Acts. 

Mad. Reg. Acts. 

Ill of 1802, S. 11 .. XII of 1891. 


Enactments omitted. 
Acts 

V of 1802, S. 30 
Xm of 1802 .) 
1 of 1805 .. I 
II of 1807 .. ( 
IV of 1816 .,J 
IX of 181^ S 43 

XIV of 1816 . 
V of 1816 . 

I of 1819 .. 
II of 1819 
IV of 1821, S 4 ' 

Ill of 1831 . 
V3Iofl832 .. 

XI of 1832 
XIV of 1832 .. 


*1 

J 


Repealing Acts. 
Acts 

XI of 1901. 
■ Do. 

XII of 1891 


XI! of 1927 

TheA.O . 1937 
XII of 1876 
XII of 1876 
VI of 1878. 

XIII of 18S9. 




CCM.--407 
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[Sen n 


Year and Number. 


Subject 


1 1802. Ill (S 1. part of S 16 only) 
XIX (S 2) 

„ XXV 

„ XXVI (Ss 1. 2 and 3 only). 

I „ XXIX 
J1803 I 

I .. n 

* 18M, 

1806 
* 1808 
1816 


TI*t{S 7, cl second]) 
vir 
XI 


1817, VII 
„ VIII (S 9 only) 

1822, IV 

„ VII (cl 1 of S 3 only) 
.. IX 

1823 III ’ 

1828, VII 

1829, V 

1830, I 

1831, V (S 7, cl 2 only) 


:•} 


VI 


X 

III 


jPfoccdurc of Civil Courts. 

iCovenanted Civil Servants forbidden to lend 

'Settfement of Land-revenue 

[Registration of malguzari land 

iKarnams. 

Board of Revenue 

ICbnducI of Collectors, etc. 

[Courts of Wards 
Collectors and Karnams 
Marital law 

Sections 8, 9, 10 — Heads of villages' sfclionll. 
cl 1— Stolen property: Section 13—DiSfO'e^y 
of corpses Sec ion 14— Register of persons 
confined by heads of villages : and Section 47-” 
Magistrates charged with maintenance of Pj^^e . 
Reference of claims regarding land and produce 
to Villages and District Panchayats 
Maintenance of Bridges, etc. Escheats 
Sale for arrears of revenue of estate belongiOfi 
lo Native Ofh er or Soldier 
Explanation of Madras Regulation XXV of 
Native Officers in Revenue and other Public 
Deparimenls , , 

Frobezslement by public servants and malversa* 
tion in revenue-matters ^ ,, 

Powers of Subordinate and Assistant Collectors. 
Hindu Wills and Estates 
iProhibilion of Widow burning. 
jLiability of Ministerial Officers for reception of 
improperly stamped document. 

Hereditary Village Offices. 

Prohibition of Sale of Estate of Minors f®^ 

I Arreais of Revenue 

iLimitalion for Suits against orders of Revcnu* 
Authorities under Madras Regulation VII oi 
1828 


LEG REF. 

^This Regulation has been repealed 
locally by Madras Act 11 of 1894 
®Act jCV of 1874, ,<o far as it relates to 
the portions of Madras Regulation V of 
IBM, which were repealed by the Guardians 
and Wards Act, 1890 is repealed by the 
latter Act The Regulation was repealed b> 
Madras Act 1 of 1902 (Madras Court of 
Wards Act). 

•Parts of Ss. 1 and 7 were origmaib 
referred to in this schedule Of the entire 
Regulation only the second clause of S. 7 is 
now m force, see Pt. Ill of the Schedule 
to the Repeating Act 1876 (Xll of 1876). , 
•* Repealed by S. 3 and Sch of Act IV of 


„ 

•Madras Regulation XII of 1816 has WcR 
repealed b> liladras Act IV of 1^7 (ta 
Madras Sur\e> and Boundaries Act) so i 
as It applies to cases of claims to 
crops, the validity of which claims mw 
depend upon the determination of an j. 
lam and disputed boundary or land m 
•Repealed b> Madras Act III of 
(Madras Hereditary Village Offices A • 
» Act XV of 1874, so far as it relate 
Madras Regulation X of 1831. S 3, is f 
ed by the Guardians and Wards A^. 
(VIII of 1890) So much of the Re^ 
tion as IS now m force is printed m 
Madras Code, Vol. I. 
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(fc). — A cts of tiif Sufreme Council relating to the Lower Provinces * 


Year and Number. 

Subject 

ri837. 

XXXVI 

Criminal Jurisdiction of Collectors 


N 1839. 

VII 

Tahsildars 


1 1840. 

vm 

Awards of Panchayats 


•1846, 

I 

Pleaders. 


*1849. 

X 



*1853. 

XX 

Pleaders. 


fits?. 

VII 

Uncovenanted Agency. 


*-{ 1858. 

I 

Compulsory Labour 


(.1859, 

.XXIV 

Police. 



THIRD SCHEDULE^ 
(See section 5 ) 

( a ) — Bombay Regulations 



Year and Number. j 

Subject 


1827, II 

Section 21 (caste questions) , * # • • 


„ IV 

Section 26* (Jaw applicable to suits), section 69* 
c aoses second and third* (attachment and distraint 
Ox crops). 

* • 

„ V 

Preamble; sMtion 9 (acknowledgments of debt) 
sccuon 14 .(interest): section IS (mortgages and 

1 pledges). 


., VIII 

Administrationof Estates 

Second 19 (Magistrate's power to make rules ) 


XII 


LEG REF 

'Act XV of 1874 haviRR been repealed so 
far as it relates to the following enactments, 
by the Acts noted against each, the refer- 
ences to those enactments have been omitted 
from this schedule — „ . . 

Enactments omitted. Repealing Acts 

Acts Acts 

XII of 1838 VI of 1878 

XVII of 1840 \ VTT rtf looi 

VII of 1852 / 

VI of 1844 111 ol 1937. 

IX of 1846 • . XII of 1927. 

X of 1855, S 10 XI of 1901. 

XIV of 18SS . VIII of 1887. 

XXI of 1855 \ . , 0 - 

VIII of 1856 . / 

XIV of 1858 VIll of 1890. 

XXVIII of 1860 . XII of 1927. 

XI of 1869 . XII of 1891. 

XXIV of 1869 .. .XVIII of 1877. 

‘Repealed by Madras Act 1 of 1903 
(Madras Court of Wards Act). 


* As to the repeal of Acts I of 1846 and 

XX of 1853 m the hladras Presidency, see 
Ss I and 42 of the Legal Practitioners’ Act 
1879 (XVIII of 1879). 

♦ Act XV of 1874 having been repealed so 
far as it relates to the following enactments, 
b> the Acts noted against each, the referenc- 
es to those enactments have been omitted 
from this schedule — 

Enactments omitted. Repealing Acts. 

Bom Reg Acts. 

XII of 1827, preamble . -n 

XXI of 1§7, Ss 1-16, 4& J 

XXnori827, Ss. of 1889. 

XXV of 1827 The A.O., 1937. 

•Cextam words were omitted by S. 2 and 
Sch of the Repealing Act, 192/ (XII of 
1927). 

■Bom. Code. 
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(Sen III 


5^52 


Year and Number 

Subject 

f 

1 


scetton 20 (standards of wetghls and measures) 


section 27 clause 2 (supervision of su<pecied per 
sons) section 37 clauses and jfcond (re«pon 



sibility of villages for robberies) 

\ 1827 

XIII 

Section 34 clause third (letter substituted for jum 
mens) 

Sections 40 4l 42 43 (p3s«aceof troops) 

L 

XXII 

* 1830 

V 

Section 1 (Revenue Commiss oners) section 2 dau 
ses 12 3 ((TbUeefors and Sub Collectors) 

r 

XIII . 

Civil jurisdiction of Jagirdars 

ri83i 

XV 

Village Patels 

*•1 1832 

II 

Realization of Revenue 

(.1833 

V 

Hereditary OiH ers 


(6) — ^Acts of the Supreme Council relating to the Bombay 
Presidency ® 


Year and Number 

Subject 

1838 

XVI 

Tudiciary 


XVIII 

Sureties 

1838 

XIX 1 

Coasting A^essels 

1839 

XX 

Rea enue 

1840 

XV 

Agents of Foreign Sovereigns 

* 1842 

XIII 

Kevenoe 

4 

XVII 

Revenue Commissioners 

1844 

XIX 

Abolition of Town Duties 

» 1846 

4 

I 


III 

Sect ons 1 S and 6— Deundary Marks 

• 1853 

XX 

Pleader* 


FOURTH SCHEDULE « 

(See Jetr/ion 6 ) 


(0 ) — ^Bengal Regulations (Lower Provinces) 


Year and Number 

Subject 

*1793 

I 

[Perpetual Settlement 

Collection of Land revenue 


IT 


LEG REF 

^ Bom Code 

2 Bom Rcr IV of 1827 S 69 and Bom 
Regs V of 1830 XV of 1831 11 of 1832 and 
V of 1833 are repealed locally bj the Bom 
bay Land Re%cnue Code 1879 (Bom Act V 
of 1879) Bom Code 

a Act \V of 1874 baMng been repealed so 
far as it relates to the follo^^mg enactments 
i j the Acts noted aga nst each tl e referen 
ces to those enactments laNe been om tted 
from tl s scl edule — 

Fnaclmcnts omitted Repealing Acts 

Acts Acts 

XI of 1843 T 

III of 1852 )■ \1I of 1891 

XXI of 1852 J 


Enactments omitted Repeal nff Acts 

Acts Acts 

X of 1833 S 10 M of I W 

VIII of 1856 IX of 18W 

XX of 1864 Vlir of 1890 

*Acts XVIII of 1838 XIII and XVII of 
1842 an I III of 1846 are repealed locally « 
the Botnbaj Land Revenue Code, 

(Com Act V of 1879) Bom Code . 

® As to tl e repeal of Acts I of 1846 and 
of 1833 m the Bombay Pres dencj sff o 
and 42 of the Legal Pract t oners Act 
(XVII! of 18/9) . , . ,0 

•Act XV of 1874 1 aving been repealed 
far as it relates to the following enactmen s 
r Ben Code 


Sen. IV] 
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Year and Number. 


Subject. 


VITI 

XI 

XIX 

XXXVIII 

XXXVIII 


1704, 

1709. 

1E00. 

IFni. 

isre. 

1810, 


1819, 

1831. 


)i23, 

1823, 


III 

VIll 


XI 

XIX 


• XI 
XX 


II 

IV 

/// 

XI 


VI 

VTI 

VI 

IX 

.XI 

Xlfl 

XIV 


1827, in 

1828 , in 

„ IV 


1829. 

I 1830. 
I 


I 

XVII 

V 


Rules for Decennial Settlement. 

Native laws of inheritance to Rcvenucpaying land. 

Title to tatidi exempt from Revenue. 

Title to lands exempt from Revenue under badshahi 
grant*. 

Section 1— Preamble: Section 2— Prohibition of loans 
by Covenanted Servants. 

Sections 13, 16, 17. 18. 19 and 20-'Arrcars of Revenue 

Wills and Intestacies of Natives. 

Pargana RcRisterof Lands. 

Arrears of Revenue : Division of Joint Estates. 

Puni't/imfn/ by Courts-marlial of certain State 
offences. 

Passage of Troops. 

Maintenance of Bridges, etc.. Escheats- 

Collection of Land-revenue 

Removal of Foreign Emigrants. 

Section 29 — Criminal process in and Opium 
Departments : Section 30. clauses 1,2 and 5— Build- 
ing forts; Collecting sepoys and stofes; Encroach- 
ing on roads. 

Resumption of Revenue-free lands. 

Powers of Collectors and Magistrates, 

Boards of Lond-ret enue. 

Section 36— Khas management of purchases by Gov- 
ernment : Section 38— Non*liabilit> of Government 
for errors of Courts. 

Indlscv Contracts. 

Prohibition of loans to Covenanted Civil Servants. 

Passage of Troops. 

Defaulting Maleusars. 

Alluvion and diluvton. 

Settlement of resumed Lakhiraj land. , 

Authority to confirm Lakhlraj tenure: Native 
grants. 

Section 5— Evidence. 

Management of Estates under attachment. _ 

Appeals from decisions of Revenue Authonfics. 

Section I and section 2, clause A — Time during which 
(^Hectors are to be considered engaged in making 
settlements. , » n 

Commissioners of Revenue and Board ox Kevcnuc. 

Widow-burning 

Sections 1 and 5— Indigo Contracts. 


LEG. REF. 

by the Acts noted 'against each, the refer- 
ences to those enactments have been omit- 
ted from this schedule ; — 

Enactments omitted. Repealing Acts. 

Beng. Reg. . Acts. 


XLVllI of 1793 

III of 1794, S; 12 
LVIII of 1795.Ss.3&4..''i XII of 1876. 
XV of 1797 

I of 1798 , „ " I 

XVII of 1606 .Ss. 7&:8.. J 
XX of 1810 
• XI of 1811 
XIX of 1814 


• XII of 1891. 


■ XII of 1891. 
XIII of 1^. 
XII of 1891 


Enactments omitted. Repealing Acts. 

Bcng. Reg. Acts. 

V of 1817 .. VI of 1878. 

XX of 1817,Ss.28&32. XIIofI691. 
Ill of 1818 .. TheA.0..1937. 

VI of 1819 .. XII of 1891. 

XX of 1823 .. X of 1882. 

IV of 1829 .. XII of 1876. 

r Repealed by S. 3 and Sch. of the Spe- 
cial Laws Repeal Act. 1922 flV of 1922). 

s Repealed by the Bengal Board of Re- 
\-enue Act, 1913 (Berg. Act 11 of 1913), 
IJeng. Code. 
sBeo. Code. - 
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(6) — ^cTs OF THE Supreme Counql relating to the Madras Presidency* 



Year and Number j 

Subject 

1835, 

X 

Indigo Contract* 


XXI 

'Creating 2tlas 

1841 

XII 

Section 2 — ^No Interest on arrears of Land rereDue 

1847 

IX 

[Assessment of new lands 

1&48 

\x 

Land revenue 

*1850 

xLiy 

Board of Reienue 

*1855 

xxxii 

Embankments 

1856 

XII 


1857, 

xni 


1858, 

XXXI 

Settlement of Alluvion 

1859 

XI 

Sales for Arrears of Revenue 


FIFTH SCHEDULE 
(See section 7 ) 

(o) — B e\gal Regulatiovs (North Western Provinces)* 



Year and Number 

Subject 


1793 

XXXVIII 

Section 1 — preamble Section 2— prohibition of 
by Covenanted Servants 


1799 

V 

Wills and Administration to Natives _ . 



X 

PtiRishmenf by CoMrij martiai of ctriatn 'itait 
Offences 


1866 

\I 

Passage of Troops 


1812 

XI 

Removal of Foreign Emigrants 

1 

1822 

XI 

Sectioo38— Non liability of Government for errors 
of Courts 


1823 

VI 

VII 

Indigo Contracts 

Prohibition of loans to Covenanted Civil Servants 


1823 

VI 

Passage of Troops 



XI 

Alluvion and Dereliction 


1827, 

III 

V 

Section 5 — Evidence 

Management of Estates under Attachment 


1829, 

XVII 

\Vidow burning 


1830 

V 



1831. 

XI 

Sections 1,2 5 6 Police powers of Tahsildars 



IX 

Deputy Collectors 


LEG REF 

' Act XV of 1874 having been repealed so 
far as it relates to the follow ing enactments 
by the Acts noted against each the references 
to those enactments have been omitted from 
this Schedule — 

Enactments omitted Repealing Acts 

Acts Acts 

\\ of 1836 1 vTi^f iROl 

XI of 1838 } o* 

MX of 1&53 S 26 I of 1903 

xXlofllsI } MI of ISO! 

XL of 1858 VIII of 1890 

XMII of 1860 MI of 1891 

•Repealed bj the Bengal Board of Rc%e 
nue Act, 1913 (Bengal Act 11 of 1913) 
Beng Code 

•Act XXXIl of 1833 has been repealed 
locally m Bengal by the Bengal Embank 
ments Act, 1873 (Bengal Act VI of 1873) 


* Act XV of 1874 having been repeafed * 
far as it relates to the following enactment 
bj the Acts noted against each the rete 
ences to those enactments have been orm 
ted from this schedule — , a,k 

Enactments omitted Repealing Aci 

Beng Reg Acts 

I of 1798 'I , ,Mi 

XVII of 1806 Ss 7 S. 8 V MIollW' 
MX of 1810 J , , ISS9 

XX of 1810 1 °nmi 

V of 1817 ! .'''‘‘•'IS 

III of 1818 Thc AO.'S; 

VI ot 1819 L 

XX of 1823 XoII»- 

VI of IS3I S 6 
XI of 1831 Ss 4&8 

, J of 1833 

»U P Code , 

•Repealed by S 3 and Sch of the St^ 
cial Laws Repeal Act. 1922 (IV of 1922) 


, 1 MI of 1891 

’ / VIII of 1873 
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(t) Acts of the SurRE\n Council relating to the North-Western 

PrO\ INCLS * 


Year and Number j 

Subject 

1836. 

X 



XVI 


18';6, 

XII 

Gvil Court Amms 




tss? 

Xlfl .. 1 

Opium 


SIXTH SCHCDULE 


( StL scctwns 2, 3, 4, 5, 6 and 7 ) 


PART I 

Scheduled Distbicts, Madras 
/ — In (lanjaiii 

(1) Tlie Gum«ur ^lalialis 
Chokapid 

(2) The Surada Malialis 

(3) The Chmna Kimedi \raliahi 

(4) The Pedda Kimedi ^^ahahs 

(5) The Dodaguda \iahah$ 

(6) The Surangi Mahahs 

(7) The Parlakimedi Maliahs 

(8) The Muttas of Korada and Ronaba 
(otherwise esiled Srikarma) 

1(9) The Cluijhatlt l/e/ui/i 1 Fe/‘ h\ the 
Repealhg and Aiiietiding Ait 1891 (Xlt of 
1891) 

(10) The Jurada ^faliah 

(11) The Jalantra Maltali 

(12) The Mandasa Kahah 

(13) The Budarashinght Maliah 

(14) The Kuttingia Maha 

II — In Visagafatam 

(1) The Jejpur Zammdari 

(2) Golconda Hills west of the Rucr 
Boderu 

(3) The Madugol Mahahs 

(4) The Kasipur Zamindan 

(5) Tlie Panchipenta 'Mahah« 

(6) Mondemkolla m the Merangi Zamm' 
dan 

* 1(7) The Honda Mutta of Merangi | 

(8) The Gumma and Honda Muttas of 


Kiirpam 

(9) The Kottam, Ram and Honda Muttas 
of Patkonda 

/// — In the Godaiari Dutnet * 

(1) The Bhadrachalam Taluq 

(2) The Kakapilh Taluq 

(3) Tlie Rampa Country 

IV —In the Itidum Oecatx 
Tlie Laccadive Islands including Mmicoy 
PART II 

SaiEDULED Districts Bombay 
T Tlie Province of Sindh 
II [The Peneh hfalials } Re» by the 
Panek Mahals Laws Act, IMS {VII of 
1885), tti/A effect from the 1st May. 1895 
HI Aden s 

IV The Villages belonging to the follow 
»ng Melmassi (Chiefs — 

(1) The Parvi of Kathi 

(2) The Parvi of Nal 

(3) The Parvi of Smgpur 

(4) Walwi of Goahalh 

(5) The Wassawa of Oiikhli 

(6) Tlie Parvi of Nawalpur 

PART III 

Scheduled Districts Bengal 
I The Jalpaiguri and Darjeeling * [Dis- 
tricts J 

II The Hill Tracts of Qiiltagong, 

HI The Sonthal Parganas 

IV The Chutia Nagpur Division * 

V The Mahals of Angul and Bankt * 


including 


LFG REF 

*Act XV of 1874 having been repealed «o 
far as it relates to the following enactments 
bj the Acts noted against each the refer 
ences to those enactments have been omit 
led from this schedule — 

Enactments omitted Repealirg Acts 

Acts Acts 

XXI of 1836 I -j 

M\ of 1833, S 26 I ‘ 1903 

XL of 1858 J VIH of JgpO 

»Act \X of 18^ has been repealed in 
United Provinces bj United Provinces Act 
II of 1914 S 41 

»This clause was substituted for the on 
ginal clause ('(7)Thc Honda Mutta of 


Belgaum") bv the Repealing and Amending 
Act 1891 (\IIof 1891) 
sThe Ducharti and Guditeru Muttas m the 
Golconda Hills have been transferred from 
the Vizagapaiam to the Godavari District 
^ee Fort St George Gazette, 1881, Pt I, 
p 336 

Certain villages and estates in the Goda 
van District became Scheduled Districts 
for the purposes of the Scheduled Districts 
Art 1874 but they are not “scheduled 
distnets" vnthm the meaning of the Laws 
Ij^I Extent Act, 1874 
*Aden ceased to be part of British India 
from Ist April 1937. 
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PART IV 

Scheduled Districts North Western 
Provinces 

I \The Jhanst Dwisxon compnsmg the 
'Districts of Jhanst Jalaun and Lalatpur ] 
Rep by the North Western Provinces and 
Oudh Act 1890 (XX of 1890) SB (1) 
with effect from the Isi April 1891 

II The province of Kumaun and Garh 
wal 

III The Tarai Parganas compnsmg — 
Bazpur Kashipur Jaspur Rudarpur Gadar 
pur Kilpuri Nanak Mattha and Bilhen 

IV In the Mirzapur District — 

(1) The tappas of Agon Khas and South 
Kon in the Pargana of Agon 

(2) The tappa of British Singrauli m the 
Pargana of Smgrauli 

(3) The tappas of Phulwa Dudhi and 
Barha in the Pargana of Bichipar 

(4) The portion lying to the South of 
the Kaimor Range 

[V The Family Domains of the Maka 
raja of Benares comprishg the following 
parganas —Bhadohi and Kheyra hfangror 
oi the Jlftr-a^wr District Kaswa Raja wt 
the Benares District 1 Rep by the Benares 
Family Domains Act 1881 (XIV of 1881) 
S 14 unth effect from the 2AtJi September 
1881 

VI The tract of country known as 
Jaunsar Bawar m the Dehra Dun District 
^ PART V 

Scheduled Districts Punjab 

The Districts of ^Hazara Peshawar 
Kohat Bannu Dera Ismail Khan Dera 
Ghazi Khan Lahaul and Spiti 
PART VI 

eSCHEDXHED DISTRICTS CENTRAL PROVINCES 
Chatitsgark Zammdans 

1 Khanar 

2 Bindra Nawagarh 

3 Sahezpur 

4 Gandai 


5 Silheli 

6 Barbaspur 

7 Thakurtola 

8 Lohara 

9 Gondardehi 

10 Fingeswar 

11 Pandaria 

12 Pendra 

13 Matin 

14 Uprora 

15 Kenda 

16 Lapha 

17 Chhun 

18 Korba 

19 Chapa 

20 Bora Sambhar 

21 Phuljhar 

22 Kolabira 

23 Rampur 

Choflda Zammdans 

1 Ahiri 

2 Ambagarh Chauki 

3 Aundhi 

4 Dhanora 

5 Dudhmala 

6 Gewarda 

7 Jharapapra 

8 Khutgaon 

9 Koracha 

10 Kofgal 

11 Muramgaon 

12 Panabaras 

13 Palasgarh 

14 Rang! 

15 Sirsundi 

16 Sonsan 

17 Chandala 

18 Gilgaon 

19 Pawi Mutanda 

20 Pategaon 

Chktndu.ara Jagirdans 

1 Harai 

2 Chhater 


LEG REF 

* Substituted for Divis ons” by tlie 
Amending Act 1891 (XII of 1891) 

®The Thanas of Raipur and Khattra 
which formerly formed port on of the 
Chutia Nagpur Division transferred 
to the District of Bankura and teas 
cd to be a Scheduled District on the 1st 
October 1879 See the Raipur and Khattra 
Laws Act 1879 (XIX of 1879) Beng 
Code 

The Estate or Porahat now forms part 
of the Chutia Nagpur Division Scheduled 
District for the purposes of the Scheduled 
Districts Act 1874 see the Porahat Estate 
Act 1893 (II of 1893) S 3 (B and O 
Code) but it IS not a scheduled district 
%Mthm tie meaning of the Laws Local Ex 
tent Act, 1874 

» The Mai al of Banki ceased to be a 
Scheduled District on the 1st April 1882 
see the Banki Laws Act 1881 (XXV of 
lESl) (B and O Code) and that Act de 
dare 1 that all enactments then in force m 
Cuttack but not in Banki «hould forthwith 


I e in force in Banki and that all enactment 
then m force m Banki but not m CutB^K 
should thereupon be deemed tp have bec" 
repealed as regards Banki 
The Khondmals in Orissa which I'O'” 
form part of the Angul District 
Angul Laws Regulation 1913 (HI of 19 / 
B and O Code have become a Schedule 
District for the purposes of the Schedule 
Districts Act 1874 (XIV of 1874) 
pendix B to that Act, printed sup'ff 
they are not scheduled districts within tn 
meaning of the Laws Local Extent Ac 
1874 „ , 

♦Portions of the districts of 
Bannu and Dera Ismail Khan and the o 
tricts of Peshawar and Kohat now f 
the N W Frontier Province see Gazette 
of Ind a 1901 Pt I p 857 , _ 

“The taluks of Nugur AlbaU and Cnei 
■which were transferred to the Jladj^ . . 
sidency with effect from 1st July 1909 n 
from the 17th January 1905 become . 

duled districts within the meaning oi «' 
Scheduled Districts Act, 1874 
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Tiif Legal Practitionlks Act (I of 1846). 


3. GoraUicliat. 

4. Gorpani. 

5. Balshtaparh. 

6. Banlaparh. 

7. raclimarhi. 

R. ParUbgarli. 

9. Almod. 

10 Sonpur. 

II. Bariam Pagara, 

PART VII. 

The Chief Commissioncr<hip of Coorg. 
PART Vlll. 

The Chief Commissionershtp of the Anda- 
man and Nicobar Islands.* 


PART IX 

The Chief Commissioner«hip of Ajmer 
and Mcr^\ara. 

PART X. 

TJie Oiicf Commissionership of Assam.* 
IParl XI — T/ie Htll Tracts of Arakan] 
Rc/> bxA.O , 1937. 

[Part XII — The Paramut of Matt fur.] 
Ref. by the RefeaUug Act (/ of 1938). S. 
laiiJSch 

[Part XIIT — The Canlomicut of Morar] 
Ref. bv the Auieuduuj Act (XII of 1891). 
SEVENTH SCHEDULE — 

Enactments. 

Refealed]. Ref. by the Refcaltiig Act (XII 
of 1876) . 


THE LEGAL PRACTITIONERS ACT (I OF I846).’ 


Year. ^ 

|,No. 1 

1 Short title 


1 Amendments 

1M6 

I 

Legal Practitioners’ Act 

Inepealed in part XVT of 1874; XII of 
1876, XTI of 1861 Repealed (locally) 
XXofl865. IXof I884,S 9 

Repealed m part and amended XII of 
1891 

[Amended XX of I85.\ 5 4 



CONTENTS. 

Sectioss, 

1.2&3. [Repealed.] 

4. Oflice of pleader open to persons dul) 
certificated. 

5. Right of barrister to plead m all 
Courts 

6 Enactment to cease to haie force, 
except for specified purposes 

Stenovs. 

7. Private agreement between parties 
and pleaders Calculation of pleaders’ fees 
out of costs awarded tn regular suits. 

In other cases 

8 Enforcement of private agreements 

9 Remuneration for opinions 


LEG. REF. 

* The Little Cocos Island has been trans- 
ferred to the administration of the Governor 
of Burma .and ceased to be a Scheduled 
District on the 29th Nosember, 1882, see the 
Little Cocos and Prepans Islands Laws Act, 
1883 (VIII of 1883). Bur Code 

*The Lushai Hills, which include the 
North and South Lushai Hills and the 
Mokokchang Sub diMsion of the Naga Hills 
District ha\e now become Scheduled Dis- 
tricts for the purposes of the Scheduled 
Districts Act, 1874 (XIV of 1874), see .Ap- 
pendix B to that Act. aiiprn, but they are 
not Scheduled Districts within the mean- 
ing of the Laws Local Extent Act, 1874. 

» Short Title ‘The Legal Practitioners 
Act. 1846”, see the Indian Short Titles AjcL 
1897 (XIV of 1897), General Acts. VoL 
IV. This Act has been declared, b> the 
Laws Local Extent Act. 1874 (XV of 1874), 
S. 4, to be in force in the Madras and Bom- 
C CiL-40S 


hay Pre’iidencie*, except as regards the 
Scheduled Districts It has been declared, 
by notification under S 3 (o) of the Sdie- 
duM Districts Act, 1874 (XIV of 1874), to 
lx tn force m the Scheduled Districts of 
Sind See Gazette of India, 1880, Pt I. 
p 672 It has been declared under S 3 
(6) of the same Act that Act I of 1846 is 
not m force in the Scheduled Districts of 
Ganjam and Vizagapatam, sec Fort St. 
George Gazette, 1898, Pt I, p 667 and 
Gazette of India. 1898, Pt. I, p 872 It is 
repealed in places to which the Pleaders. 
MuVhtars and RcNenue Agents Act, 1865 
(XX of 1863) IS extended b> S 3 of that 
Act, and m places to which the Legal Prac- 
titioners’ Act. 1879 (XVIII of 1879).^apphe5 
bj the Legal Practitioners’ Act, JS84 (IX 
of 1FS4). S. 9. It has been repealed, in so 
far as it applies to Burma, by the Burma 
Laws Act. 1893 (XIII of 1898). S. 18 (1) 
and Sch. B, Bur. Code. 
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Sechons 

10 Power of Sadr Amm to fine pleidcr 
Appeal 

11 Rules applied 


Sections 

12 Power of Munsiff to fine pleader 
Appeal 

13 Act not to affect certain vaktls 


THE LEGAL PRACTITIONERS ACT (I OF 1846) 

[7th January, 1846 

An Act for amending the I aw regarding appointment and remuneration of 
Pleaders w the Courts of the fast India Company 
I 2 &. 3 [Repeal of enactnnnts] Rep by the Repealing Act 1874 (F/o/ 
1874) 

4 *[* * * 'j'jjg office of pleader in the Courts of the East India 

Companj shall be open to all persons of whatever 
Office of pleader open to n^tjon „r reliffion Provided that no person shall be 
, ersons duly certificated admitted a pleader in my of those Courts unless he 
have obtained a certificate m such manner as shall be directed bv the Sadr 
Courts that he is of good character and duK qualified for the office anv law or 
regulation to the contrar) notwithstanding 

5 Provided ®[* * * (hat ever) barrister of an> of Her Majesty s 

Courts of Justice m India shall be entitled aS such o 
RiRlt of barrister to plead in anv of the Sadr Courts of the East India 
plead m all Courts Compan) subiect however to all the rules m force m 

the said Sadr Courts applicable to pleaders whether relating to the langviage m 
which the Court is to be addressed or to anv other matter 

g ir* » * sj* # ♦ #] Section 

Enactment to cease to Regulation 11 1827 of the Bombay Code shall cease 
w,fied"pu'rpo'e""" t" t>e enfo.ced excepting for the pnrpose spectfied 

in section 7 of this Act 

7 • •] Parties employing authorized pleaders in the s^d Courts 

^ ^ Shalt be at l.bertj to settle with 

Private agreement be aereement the remuneiation to be paid tor tneir p 

tween parties and pleaders fg.,<;,onal services and *[*] it shall not be necessarj 
to specify such agreement m the vakalatnama 

Provided that when costs are awarded to a party m an> re^ ar smt 
original or appeal decided on the merits against an 
Calculation of pleaders other party the amount to be paid on account of le 
fees out of costs awarded pleaders shall be calculated according to the ru 
m regular suits contained in ^[the section of the Regulation] specih^ 

m section 6 of this Act and that when costs are awarded in [,e 

amount to be paid on account of such fees sna» 

In other cases fourth of what it would have been in a regu 

suit decided on its merits aders 

g jr* * * *] Private agreements between parties and their piea 

respecting the remuneration to be paid for prote^s ^ 
Enforcement of nrivate ctnit not bp enforred otherwise than } 

agreements 


al services shall not be enforced otherwise t 
regular suit 


LEG REF 

I The words An! it is herebv enacted 
tl at reperlc I b) Act WI of 1874 

*The words nevertl eles« and it is lerc 
b\ enacted repealed b> thid 

>The words and figures Section 25 
Madras Code and repealed b> Act MI of 

1891 , . , , ,T f 

•The word tl at repealed Ij Act XII of 
1876 

•Substituted by Act XII of 1891 for the 


sections of Regulations 

NOTES ,, 

Sec 4 — S 4 does not extend “['js 
ters and attomeas of the Supreme pf 
See S 4 of tl e Pleaders Act 1853 t v 
1853) , ng 

Sec 6 —Object of this Act 'sj® f the 
legal practil oners under the op 

Court so that the> ma> not be ame ^ 
press people b> extort on 
See o£o I B H C (AC) 102 
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9 . n* * 

Kfintmcration 

iiions. 


*1 *1* * *1 Persons taking *[♦] opinions from authorized 
for o i- shall be at liberty to settle with them by 

or opt- agreement the remuneration to be paid for 

such opinions 


fine 


10 ’[* * * •] Whenever a pleader has ren- 

Poxver of Sadr Anim to j^red himself liable to a fine m the Court of a pnnci- 
ic p ca er • Cn.i,. Amin nr Snrlr Amin, it shall h#» rnmnoient 


pal Sadr Amin or Sadr Amin, it shall be competent 
to such Principal Sadr Amm or Sadr Amin to impo«e such fines Provided that 
, . an appeal from all orders imposing such fines shall he 

^ to the Zila or Cit) Judge, uhosc decision thereon 

shall be final 


u. * * *1 

Rules applied 
in the Munsif\ Courts 


The rules applicable to pleaders in the Courts of the 
Zila and City Judges shall henceforth be applicable, 
«o far as they are capable of application, to pleaders 


12 ‘[* * * *] Whenever a pleader has con- 

Power of ^^nt 1 Slf to fine ducted himself m such .a manner m the Court of a 
Munsif as would ha\e rendered him liable to a fine if 
he had so conducted himself in the Court of a Zila or City Judge, it shall be 
competent to such Munsif to impose such fine Provided that an appeal from 
all orders imposing such fine shall lie to the Zila or 
City Judge, whose decision Jhereon shall be final 


13 ^(* * • *1 \othmg m this Act contained shall apply to vakils who 

may be employed m the Courts of the Village Munsifs, 
Act not to affect certain or before the Village or District panchiyats, or be- 
fore the Collectors of Zilas, under the provisions of 
Regulations *IV V, ’VII and XII, 1816, of the Madras Code 


THE LEGAL PRACTITIONERS ACT (XX OF 1853).* 


Year 

No j 

Short title. j 

Amendments 

1853 

XX 

The Legal Practitioners Act 
I8S3 

Repealed in part. XIV of 1870 



Repeated (locally), XX of 1865, IX of 
1884 S 9 


LEG REF 

’The words “And it is hereb> enacted 
that" repealed bj Act XVI of 1874 

* The words and figures "«o much 
and that" repealed bj Act XII of 1876 

»The word ‘such’ repealed bj tbtd 

♦ For Reg IV of 1816, the Madras Village 
Courts Act I of 18S8 should now be read 
whercicr that Act is m force, s(* S 2 (3) 
of that Act 

sReg VII of 1816 repealed b\ the 
Ma<lras Cixil Courts Act (III of 1873) 

« Short title ' The Legal Practitioners 
Act 1853 ” Sff Iht Indian Short Titles Act, 
1897 (XIV of 1897). 

The Act has been declared to be m force 
m the Madras and Bomba> Presidencies, 
except as regards the Scheduled Districts, bx 


NOTES 

Sec 10 —A pleader who presses a Court 
to put a question which the Court considers 
improper, and insists on a note being made 
of his request, is not liable to fine under 
Act I of i&16 X^o opinion was offered on 
the point whether such conduct on the part 
of a pleader amounted to an offence under 
S 228 of the Penal Code WTicrc the 
pleader under the aboxe circumstances was 
fined for an offence tinder S 22S without 
being called on to make a statement in his 
defence, held, that the procedure w-as irregu- 
lar and that though there was no appeal 
from the order, the High Court could m 
rexision interfere WTth the order on ac- 
count of such irrcgularit). 7 B H. C. 
(A C J.) 102. 
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PJeader not bound to 
attend Court excent at hear 
mg of cau«e m ^\hlch he is 
eniplo\ed 


fS//? December, 1853 

An Act to amend the La7v relating to Pleaders m the Courts of the East India 
Company 

WnERE.\s it IS expedient to amend the law rehtin^ to Pleaders m the 
Courts of the East India Company, It is enacted as follows — 

1 [Repeal of nioc/ntfufj ] Rep by the Repcahng Act, 1870 (XIV of 
1870) 

2 *No pleader shall be bound to attend m an\ of the Courts of the East 
India Compan>, on anj day fixed for the transaction 
of cuil business, or to notify to the Court his tnabihh 
to attend, unless he shall be employed m some cause 
or business which, according to the practice of the 
Court, maj be heard or transacted therein on that da) , 

am thing in an\ law or regulation to the conlrarj noh\ithstanding 

3 Everv ittome\ on the roll of an) of Her Majesty’s Supreme Courts of 

_ , , - ^ Judicature in India shall be entitled as such to plead 

«>« Sadr Courts of ‘he Enrt Ind,a Cou,pan, 
Sadr Courts subject howe\er to all the rules for the time being in 

force in the said Sadr Courts respect n el} , applicable 
to barristers pleading therein whether relating to the language m which tlie Court 
IS to be addressed or to am other matter 

4 That part of section 4, Act No I of 1846 which proMdes that no 
person shall be admitted a pleader in any 
Courts of the East India Cornpan), unless he 
obtained a certificate in such manner as shall be 
directed by the Sadr Courts that he is of good character 
and duly qualified for the office shall not extend 
to barristers or attorneys of any of the said Suprwe 
Courts, but e\ery such hamster and attorney shall be 

entitled as such to plead m any of the Courts of the East India Company sub 
ordinate to the Sadr Courts, subiecl to all the rules in force in the said subor* 
dinate Courts respectuely applicable to pleaders therein, so far as such rules 
relate to the language in which the Court js to be addressed or to any other 
matter connected with pleading therein 

THE LEGAL PRACTITIONERS ACT (XVIII OF 1879). 


Barristers and attomev s 
of Supreme Courts not 
recjuired to produce certi 
ficate of character etc 
hut mi\ plead in all subor 
diriate Courts 


Year 1 

No 1 

SI ort title 1 

1879 

Will 

Th<* T egal Practitioners Act 
1879 


Amended IX of If5P4. IX of 
19at I of 19C8 XV of 1926 

Repealed In part, XVIII of 1019, M 
1923 XXI of 1926. I of 1938. 


LFG REF 

the La\ss Local Extent Aef 1S74 (W of 
1874) 9s 4 and S 

It has been dechred h\ notihcation under 
S 3 (o) of the S'cheduled D strict* Act 
1874 (\1V of 1874) to he tn force in the 
Scheduled Pi'tnct of S ndh See Gazette 
of India 18'^ Ft T r 672 and tn the 
Scheduled Di«tricls in Ganjatn and Vttaga 
patam see, 1898 Ft I p 870 

It } as licen repealed m places to vihicli the 
Pleaders MiVhtars and Revenue Acents 
^ct IP/S (\\ of 186a), IS extended see 


3 and in places to wh ch the 
Praetit, oners Act. 1879 (Will oj 

applies b\ the Lcpal Practitioners Act 
(I\ of IKM) S 9 Act W of 1863 
renealed b^ Act Will of 1879 
It has leen repealed so far as it 
to Burma U S 18 fl) of the Bnnna 
Act 189S (Mil of 1898) Bur Code 

_'S 2 of this Act ].»< been 
Bombas bs the Bombaj Pleaders Act ' 
of 1920 Bom Code Vol V 
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THE LEGAL PRACTITIONERS ACT (XVIII OF 1879) ' 
CONTENTS 


pRtAMniF 

CHAPTER I 

PRELI MINAR\ 

‘^ECnON’^ 

1 Short title 

Commencement 

Local Extent 

2 [Repeated ] 

3 Interpretnlion clause 

CHAPTER II 

Of Adnocmes Vamls ant) Attorneys 

4 Advocates and Vakils 

5 Attomejs of Hipli Court 

CHAPTER III 

Of Pleaders and Mukhtsrs 

6 Power to make rules is to qualilica 
tions etc of pleaders and mukhtars 

Publication of rules 

7 Certificates to pleaders and mukh 
tars 

8 Pleaders on enrolment may practise 
in Courts and revenue offices 

9 Mukhtars on enrolment may practise 
m Courts 

10 Ko person to practise as pleader or 
mukhtar unless qualified 

Rev enue asents may appear plead 
and act in Munsifs Courts in suits under 
Bengal Act VIII of 1869 

11 Power to declare functions of mukh 
tars 

12 Suspension and dismissal of pleaders 
and mukhtars convicted of criminal offence 

13 Suspension and dismissal of pleaders 
and mukhtars guiltj of unprofe$<ion3l con 
duct 

14 Procedure when charge of unprofes 
sional conduct is brought in subordinate 
Court Of revenue office 

Suspension pending invest gation 

la Power to call for record m case of 
acquittal under S 14 

16 Power to make rules for mukhtars on 
Appellate Side of High Court 

CHAPTER IV 
Of Revenue agents 

17 Power to make rules as to qualifica 
tions etc of revenue agents 

Publication of rules 

18 Certificates to revenue agents 

19 Enrolment of revenue agent 

20 No person to act as agent in revenue 
offices unless qualified 


Sections 

21 Dismissal of revenue agent convicted 
of criminal offence 

22 Suspension and dismissal of revenue 
agents guilty of unprofessional conduct 

23 Procedure when revenue agent is so 
clnrgcd m subordinate office 

24 Power to Chief Controlling Revenue 
aulhorit) to call for record 

CHAPTER V 
Of Certificates 

2v Fee for certificates 

26 Dismissed practitioners to surrender 
certificates 

^ CHAPTER VI 

Of the Remuneration of Pleaders 
Mokhtars and Revenue agents 

27 High Court and Chief Controlling 
Revenue authority to fix fees on civil and 
revenue proceedings 

Exception as to agents mentioned in 

S 20 

28 31 IRepealed ] 

CHAPTER VII 
Penalties 

32 On persons illegally practising as 
pleaders mukhtars or revenue agents 

33 On suspended or dismissed pleader 
etc failing to deliver certificate 

34 On suspended or dismissed practi 
tioner practising during suspension or after 
dismissal 

35 Revision of fines 

36 Power to frame and publish lists of 
touts 

CHAPTER Vlir 
Miscellaneous 

37 Provincial Government to appoint 
examiners 

38 Exemption of High Court practi 
tioncrs from certain parts of Act 

39 Suspension or di<mis5al of person 
holding mukhtar and revenue agent s certi 
ficates 

40 Pleaders etc not to be suspended 
or dismissed without being heard 

41 Power for certain High Courts to 
enrol advocates 

42 {Repealed J 

THE FIRST SCHEDULE —{Repealed] 

THE SECOND SCHEDULE —Value 

OF STAStPS FOR CERTinCATES 


I29//1 October. 1879 

An Act to consolidate and amend ike J at rclahng to Legal Practitioners 
Whfrfax It IS expedient to consolidate and amend the law relating to 
I egal Practitioners m the Lower Pronnees of Bengal, 
' the North Western Provinces, the Punjab, Oudh the 


LEG REF 

1 For the Statement of Objects and Rea 
sons »ee Co’etle of India 1878 Pt V, p 


381 For Reports of tlie Select Committee. 
see ihui . 1879 Pt V, pp 51 and W1 for 
Cvil Rules of Practice made by the High 
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Central Provinces and Assam and to empower' each of the Local Govern 
ments of the rest of British India to extend to the territories administered by 
It such portions of this Act as such Government mi) think fit, It is hereb) 
enacted as follov\ s — 

CHAPTER I 

Preliminary 

1 This Act may be called The Legal Practi 
S hort title commence tioners Act, 1879, and shall come into force on the 
ment first day of January, 1880 


LEG REF . ^ j f 

Court of Madras under this Act H*' 

Civil Procedure and certain other Acts lor 
observance by Subordinate Ciiil “ 

that Ptesidencs except the Madras Small 
Cause Courts See Tori St el'‘ 

190o Supplement p 1 S^ now Crvu 
Rules and Circular Orders 1928 
Hiuh Court This Act has been declared m 
force m Angul and the 
Angul District Regulation ISM (I ^ ISM) 
S 3 Ben Code and by noti^ation under 
S 3 Co) of the Scheduled Districts Act 
1R74 ^XIV of 1874) in the Districts or 
Hazanbagh Lohardaga an^d 

i^afn'oJc&AeS-^H? 

£-l""Di^;?ict^|f\i'“HH 

rY6lLu\siSed"h?'s''%|S 

1S96 .5 repealed in the Northwestern 

Frontier Province bj the N M 
Law and Justice P and N 

VII of 1901) S 5 Sch HI P «"<■ 

''^iXRider this power the Act 

tended subject to certain Sur« 

far only as it relates to )“““' , 

1st April 1886 , Tny c? 1 tjnd 4 

15U11 Pf T tin 491 and 707 as J ana 

ll-D^SrS'o^f“«>ln7 

see Bombay Govenimeiit Go eH^ 188S 1 1 
see cpctions [except clauses (a) 

W (rt (df £d (/) thereon 34 36 tmd 

40 have been extended to the whole of the 

Simbay Pres Pt iT 1«5) 

Smd iBombayCa ette 19W Pt i P * ^ 

and to the Province of S nd {Ibfd IWo 

^rh Sch II and so much of 

riT, Ttl V VI and VII as relates to plea 
fUrs have been extended to Coorg see 
A/vrorc G<L-r«e 1879 Pi I p 3a5 rrr also 
NoTe^tion No Nuvember 

ri22‘'Snd.ngSs 3 13 and 36 as an-^^ 

vni aSd the second sch'dule were 
ed to Lower Burma 'd'ct IrOT 

April 1900 see Burma Ga-ette 1900 rt 


I p 320 Bur R M Burma Gazette 1908 
Pt I p 18 (extending S 20) Ss 4 and 
41 were extended to Ajraer Menvara b) 
Ouef Commissioners Notification No 28 
C C dated 21st April 1927 See Ga elie 
of Indus 1927 Pt II A p 214 
NOTES 

Sec 1 Construction of Act and 
Scop^(Per Full Bench) —The Act does 
not merely consolidate pre existing law but 
also amends it, which implies both addition 
to and derogation from the pre existing law 
It IS a complete Code in itself as 
the subject it deals with 1930 A L J 404 
=1930 All 223 (FB) (Ter Full Bench) 
Inherent powers of the Supreme Court oi 
Calcutta were not conferred on tnc 
Allahabad High Court by the Indian High 
Courts Act of 1861 and no power to e«r 
CISC inherent disciplinary jurisdiction oyer 
legal practitioners mdepmdently of tte 
Legal Practitioners Act and the ^ndian Bar 
Councils Act now exists m the Allahabad 
High Court in respect of their professioMl 
or other misconduct 1930 A L J 40fc 
1930 All 225 (F B ) No minor can 
appoint an attorney and if he does, u e 
attorney has no valid 
winch ho can act 1934 A L J 387^35 Lf 
L J 1033=1934 All 589 

JuKisDicnoN OF High Coxrer to ^ 

INSTATE DEBARSED PLEADER — CONSIDERATIONS 

The High Court has jurisdiction m m 
exercise of its general power of supenid^ 
dence over pleaders to reinstate on the K 
and to readmit a pleader who had 
struck off the Roll for professional mi 
conduct TLR (1937) Bom 99=38 Bom 
LR 1161=1937 Bom 48 As to the con 
siderations to be had by the High Cour 
cases of remstatement after disbarment, 
ILR (1937) B 99 1939 Rang 78 1 
R (1937) All 411=1936 A L J 139^ 
1937 All 50 (F B ) 14 Rang 

■=1936 Rang 368 (S B ) I L G939) 
Bom 99=38 Bom L R 1161 1939 Rang 
142=1939 Rang L R 213 (S B ) 45 M 
LJ 639 ILR (1940) Mad 
(IMO) Mad &t 1940 Rang 32 (1939) ^ 
M L J 630 (F B ) 

Dutils of Legal Practitioners —w 

a solicitor takes up a case and undertaKe 
conduct It he is bound whether hiS Chen 
nch or poor to proceed with due dihg* , 
and honestly to prosecute or defend 
claim even if he is not put m funds lor 
IS open when he tidces up the case to asswiv 



S 1] Tnr LroAi pRAcrmoNrit*; Act (XVUI or tfT'jj 

Loal extol TI'i' 'Klion ™l xeclion 2 extol I, ,1, V,,,., 

of 15rilj«h Inrin 

The rc«:t of this Act cxtcml«. m the fir<t tjulnncc fri t ,i 
tcrntoncs re«pcclnel) ailminiMcrctl In the I.icutemnt G<ncmor/ ,! \V 
Lower ProMnee^ of Rcnjril. the Xorth-\Vc<tcni Pro\incc» an i 

Punjib, and the Chief Commi^Moncrs of Oudh, the Ccninl |*f, ^ 

.and Assam But anj other Pro\mcial Go\cmmcnt nn^ from titrr^ i* 
time, b) notification m the OfTicial Gazette, extend .all or an> of the proMMrm. I'l 
the rest of this Act to the whole or an\ part of tlic territories tinder lU 
administration 


NOTFS 

himself whether hts client is a rerv>n of 
substance, or if necessary to insist on a suffi 
cicnt adtance at the outset to coser all pro 
bable costs 34 Bom L R 703=138 I C 
2o7=1932 Bom 363 It is an unwritten 
rule of the bar that where two counsels Ime 
been briefed m a case appearing on the dailj 
board, one or other counsel must return his 
briefs m Rood time if there is a chance of 
neither hemp able to attend when the case is 
called on 34 Bom L R 1425=1932 Bom 
634 A resolution bj the Bar Association 
that no member thereof should appear for 
the prosecution in anj criminal case against 
an> other member is a flagrant and unwar 
ranted interference with the rights of legal 
practitioners contrar) to the best traditions 
of the Bar and to all accepted notions of 
forensic propnetj 36 C W N 294=1932 
Cal 370 It IS incumbent on counsel to 
prepare cases before coming to Court The 
time of the Court should not be taken I>> 
search for rclcsant passages during trial in 
Court client should also supplj counsel with 
the nccessarj copies and records 1939 A 
L J 118 

Duty of Legal Practitioners— Clients 
WITH CoNFLicTiNC Interest — There is no 
such thing as a general agencj between 
pleader and client The contract of agency 
becomes complete a\hcn the Vakalat is exc 
cuted and ends with the termination of the 
suit 50 M 249=1927 Mad 157=51 M 
L J 8W See also 12 Mys L J 222=39 
Mjs H C R 203 A pleader emp1o>ed b> 
a part> to a proceeding before a Court is 
bound faithfully and cxchisivelj to serve 
that party throughout the whole proceeding 
The pleader in the mofussil is not merely an 
Advocate He is the confidential legal 
adviser of Ins client and does for him those 
things which in the Presidency towns arc 
often done by solicitors A pleader must 
not accept a vakalatnama when he knows 
that he cannot act for his client throughout 
the proceedings 14 Bom L R 70Cb=16 
I C 788=30 Bom 606 See 1939 Ranir 
L R 514=1939 Rang 183 (S B ) 

Autiioritv to compromise — An advocate 
has no authoritj to compromise the suit 
without a power of attomcj from his client 
8 R 290=127 I C 604=1930 R 313 A 
vakalatnama which empowers a pleader to 
file a compromise cannot be held to em 
power him to atter into a compromise and 
$i|n It for the part). 125 I C 171=1930 


0 112 But see 58 M L J 5Sl (PC) 
Although vakalat give* power to plcailer to 
compromise still if the compromise is pur 
porictl to lie entered into not on the basis 
of such power the compromise would not 
l>c binding on llie client 161 I C 919= 
1936 (Tal 6K Tlic power to compromise a 
suit IS inherent m the position of an Tdvo 
pie The implied authorit) can Iiowevcr 
be countermanded bj the express directions 
of the client Where a legal practitioner 
was engaged b> a pardanashin lady in an 
application for the appointment of receiver 
but It appeared that the client had in fact 
conferred a general aiithorilj on the counsel 
and was also aware of the negotiations lead 
mg to the compromise Md. that the advo 
pte could compromise the suit b> virtue of 
his implied autliont) and that the comnro* 

1^3=52 C 1311=58 \[ L J SSl (p c ) 
456=1936 Lah W But jce 29 S 

,r- 433=1939 Lai, 439 

(Loomel slioulcl personally satisfy himself 

I? aeSlJCf' i” “i" '“"*5 "h"'*''' shs 

is agreeable to the compromise or confes 
Sion of judgment) 

Apmissions by Legal Practition'ers — 
Ailm^ission of counsel on a point of law is 
not binding on his client 1933 C 513=144 
li*" ^ “9 ‘ 935 L 71, 12 

M>s L J 190=39 Mjs H C R 156 Any 
admission or concession on the part of a 
plpdcr on a pure question of law will not 
estop the party from qucstiomng it m appeal 
or revision 35 L W 393=1932 M 409 
See also 11 Mjs L J 71 An admission by 
counsel of a point of law cannot be binding 
upon a Court and a Court need not consider 
itself precluded from deciding the rights of 
P® ® view of the law 187 

C 90 (p c ) 5-cc also 
1948 L JOB An admission bj a counsel on 
a mixed question of fact and law is not final 
and binding on the client and the question 
can be re opened on appeal when there is no 
question ot springing a surprise on the other 
,-11^ I C 349=1932 O 172, 151 

1 C 3/6=36 Bom L R 334=1934 B 156 
An admission bj counsel even if it is one 
purelj of fact, does not bind the client, if 
It IS n«de under a misapprehension 38 
Bom L R 1058 Although an admission by 
an Advocate on a point of law is not bind* 
mg upon a part>, if on the basis of such 
an admission a decree has been passed, the 
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NOTES 

judiccd the plea can be taken m appeal bj 
the partj 1933 L 4(M Sef a!so 147 I C 
95=1934 P 25 [Abandonment of claim for 
damases See also 2j M 367 (P C )1 
If counsel deliberately abandons questions 
which are mixed questions of law custom 
and facts it is not open to the litigant to 
go behind the admission and re agitate the 
*ame points in the Court of second appeal 
13 L 185=:1932 L 343 See also 1935 L 
71=16 L 328 \Vlierc in the trial Court an 
issue IS tiol t'ressed hy the counsel <md 
subsequent to that there is an authoritalne 
decision on the point the parly is not botm^ 
by the admission of his counsel m the Inal 
C^urt and can raise the point m appeal 
1940 OWN 1249 As to power to com 
promise or withdraw plea in incowie tax 
proceedings, see 1940 I T R 482 

Authority to Act — APPEARA^CE with 
OUT Vakalatnama — Procedure — When an 
accused is represented by a pleader without 
\alcalatnama in an appeal the proper course 
IS to adjourn the hearing of the appeal until 
it IS produced and thus afford the accused 
an opportunity of being represented by a 
pleader 56 I C 6l=2l Cr L J 413 A 
mukhtar though appearing m trial Court 
cannot file an appeal unless his power of 
attorney authorises him to do so Merc 
general words m power are not sufficient 
(132 I C 895 Dist ) 1933 L 504 As to 
Advocate accepting vakalal and fading to 
appear at the hearing see 1939 MLR 16 
(C ) It 15 ordinarily the duty of an advo 
cate to be present or to make suitable 
arrangements for the conduct of the case 
and the Courts are not to be inconvenienced 
b\ the postponement of cases until the pro 
ner advocate is available 1939 Rang ls= 
1939 Rang L R 514=182 I C 77 

Autiiority — CoVSTRUCriOV — • Genebac 
POWERS followed by spEaric instances oi 
SPECIAL AUTIIORITV —Per F B (Mukerji 
J dissenting ) — In the case of an appoint 
ment of a vakil b) vakalatnama to conduct 
a case it is Prv lo facie implied that he has 
full power to conduct the case m the way be 
considers best and therefore such a do« 
ment should be construed libcrallj If the 
vakalatnama confers vety wide powers in 
verv general terms on the nkil and autho 
rues him to conduct the case and to lake 
other proceedings and expresslj states that 
whatever is done by the vakil should be ac 
ceoted by the litigant and then it goes on to 
specifs certan particularlj important ^wers 
like those of appointing arb trators and ccmi 
promising disputes etc there is a 

special clause excluding his authontj to act 
m a parucular wa> m the course of the 
such an authont> should be implied The 
mere fact that certain important powcis are 
emphasised m particular docs not in an> wav 
dcroeate from the general authont> con 
{erred upon him It follows therefore that 
when general authoritj to conduct a we « 
conferred upon a vakil and it is folloned bv 
CCM,— 409 


‘^'’"’promise a case and to 
arbitration the power 
!iodi ^ witness whether 

under the Oaths Act or by way of an agree 
mfflt or compromise IS necessarily implied 
861 (fS ) ^ ^ ^ ^ 1127=1933 A 

Autikkuty— PBESUM niov OF— Issue or 
notice — Vvhen a member of the Bar writes 
a letter purporting to be instructed by a 
client there is a presumption, until the con 
trap- IS proved that the letter is written 
under instructions 144 I C 996=1933 R 

Acts required for proper conduct of 
TRIAL — Implied authority or pleader —A 
counsel appearing m the case from the very 
nature of his duties and for the purposes of 
a proper conduct of the case must be deemed 
to have implied authority to admit or deny 
a document, to press or withdraw an issue 
m the case to examine a witness or call no 
witness and do such ether acts which are 
required for the proper management and 
conduct of the trial 14 Luck 723=1939 
Olidh 257 

Status of Barrister pRAcnsmc as an 
ADVOCATE IN INDIA —The right of a Barns 
ter at Law to appear in the High Court or 
iti the Courts subordinate to it arises from 
his enrolment as an Advocate and not other 
wise The peculiar position of a Barrister" 
at Law in England disappears here on his 
enrolment as an Advocate his rights duties 
and disabilities are the same as those of any 
other non Barrister Advocate He can see 
the client settle his fees and act for him 
with or without the intervention of a soli 
citor A Barrister practising as an Advo 
cate m the High Court can accordingly sue 
his client for recovery of fees due (25 
A 509 overruled ) 55 All 570=1933 A 
L J 4 d1=1933 a 417 (F B ) 

Advocates and pleaders — No piSTtNcriov 
— ^Though the mettiods of appointment of 
advocates and higher or lower grade pica 
ders arc dilTerent and the discipline by which 
they are controlled arises from di/fcrcnt 
sources their duties as representing their 
clients are *imitar and the principles apply 
ing m one class of legal advisers ought to 
be appl ed in the case of another 1939 
Rang L R 514=1939 Rang 183 (SB) 

ETtcuETTT — M ember of Co-opervtivt 

SociETV — Appear.\nce for Soctetv — Merely 
because a legal practitioner is a member of 
a Cb-operatii e Society he is not prevented by 
any rule of professional etiquette from ac 
cepting instructions from the Society of 
which he is a member There can be no 
impropriety m his doing «o provided tl at his 
engagement is not directly due to his beng 
a member But it is improper for a legal 
piactvtioner who vs a D rector to a^peaf 
for remunerat on for the ^ocieti in its legal 
bnsmess ^ M 970=1933 M ££2=65 M 
L J 367 

DuTTts AND onjc-vTioN OS ox-vmsr ni.vo- 
AVD *mOtS AUXC-VTlOSS — . 
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Per Thom / — No counsel is entitled to 
frame a serious charge against a party to a 
litigation unless he is in possession of ad 
missible and relevant evidence upon \^hlcIl 
if accepted counsel could reasonablj ask 
the Court to hold the allegations true It 
may well be that the evidence in support of 
the allegations is untrue and it is certainly 
not the duty of a counsel in the ordinary 
course to test the truth of the witnesses 
whom he intends to put into the witness box 
but at the conclusion of the evidence which 
he has led he should be in a position to sub 
mit as a reasonable proposition to the Court 
that the evidence which he has led if accept 
ed establishes the allegations for which lie 
had made himself responsible If he is 
not m possession of such evidence to sup 
port them he is not entitled to make grave 
and serious allegations. 1935 All 425 (F 
B ) Per Iqbal Ahmad J — It is in the 
interest of administration of justice that too 
rigid a test of the conduct of an advocate in 
the matter of drafting pleadings should not 
be emphasized and that the test should be 
such as not to deter a counsel from fear 
lessly placing before the Court such alle 
gations as their clients instruct them to 
make so long as those allegations do not 
appear manifestly reckless and unfounded 
It is no doubt the duty of counsel to use 
their own judgment experience and discre 
tion and not to make irrelevant or unduly 
insulting allegation in the pleadings but it 
is equally their duty to embody the case of 
their clients m the pleadings fearlessly pro 
V ded the instructions received from the 
clients justify the case in the pleadings 
While on the one hand a counsel is expwtcd 
to be careful and not reckless in drafting 
the pleadings he cannot on the other hand 
assume the role of a Judge and refuse to 
embody allegations that his clients instruct 
him to make unless and until he has ex 
amined the evidence on the subject A 
counsel is m one sen«e the mouthpiece of 
his client but lie does not guarantee or 
pledge himself for his clients veracity Per 
Allsop J — On the one hand counsel must 
look to the interests of his client and not 
be deterred by fear or favour from making 
any allegations which in these interests it is 
necessary for him to make On the other 
hand he cannot take shelter behind h»s client 
and claim to be an entirely irresponsible 
instrument in his clients hands There re 
mams in him a duty and an obligation to hiS 
fellow citizens and he is certainly not entitl 
ed to make scandalous and serious allega 
tions against those fellow citizens unless he 
has some basis upon which the allegations 
can be grounded 155 I C 1043=1935 A 
42o (F n ) 

Privatt PtCArER — A District Magis 
trafe lias no authority to direct other sub 
ord nale Magistrates to exercise tlicir judi 
cial discretion of allowing a person to 
practise as a private pleader m their Courts 


Any person aggrieved by the refusal of am 
Magistrate to allow him to appear as a pri 
vate pleader m any particular case should 
move the High Court in revision 16 L 
W 879=I92JM 183 Authority to counsel 
' to act and appear for the party in the Irutl 
Court or any other Coiirf includes authority 
to present an appeal 33 P L R 34 A 
mukhtar though appearing in trial Court 
cannot file an appeal unless his power of 
attorney authorises him to do so 
general words m power are not sufficient 

(132 I C 895 Dist ) 1933 L 5M 

Costs— Liabilitv of legal pRAcrmoNEK 
FOR — Circumstances justifying order 
AGAINST PLEADER — There 15 no justifiMtion 
for the assumption that S 35 C P Code 
IS not intended to cover any case where the 
act of a legal practitioner comes within the 
term ‘misconduct’ within the meaning of the 
Legal Practitioners and the Bar Councils 
Acts A pleader may therefore be liable 
for costs of the proceedings taken by m™ 
m cases where the costs occasioned to 
client are the direct result of the initiation 
and prosecution of the proceedings by hiw 
Where an application for review purports to 
be made by a pleader personally on his o^ 
behalf and not on behalf of his client the 
mmor or his guardian on grounds wholly 
untenable there is no justification for ms 
action and he can be asked to P/V Jl^e costs 
personally 1942 Oudh 279=1942 OWN 

^Authority to appear —Counsel who has 
not filed any \akalat from his client has no 
authority to appear for him 12 Mvs L J 
383 

Appearance of counsel against interest 
OF HIS CLIENT— If PERMISSIBLE — A COUnSel 
should not be allowed to appear against the 
interests of a person who has briefed him 
at one or other stage of the case It 
absolutely necessary for taking opinion mat 
the party should lay all his cards 
the counsel concerned and it js only after 
he has thoroughly gone into the facts of tl 
case that a lawyer can be in a posit on to 
advise his client In the circumstances J 
would be unfair to allow the counsel to ap 
pear against the same person later on ^ 
an assurance on the part of that 
would also be of no avail in the matter 1’ 
Pesh 65 (1) It 18 undesirable for ^ 
member of the Bar to plead in a case cim 
cerning which he has a personal mteresi 

39 C W N 274 

Transfer of Brief— Pleaders appearin 
FOR ANOTHER —As to duly of pleader to oc 
ti attendance at time of heartug of case 
ISMO Rang 162 (F B ) Where a pleader 
appears for another who is unable nt 
moment to attend Court, he ought to let xi 
Court know that he is so appearing 
I C 831=20 C W N 283 As to faiii'f' 

of pleader to make careful arrangements _ 
conduct of case tee 183 I C 
Rang 262 A question relating to the ri 
claims of different sections of the legal pm 
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ttttoners of the High Court cannot be 
settled by a single Judge or a Division 
Bench of the Court 25 C L J 401=41 
I C 313=21 C W N 654 Proceedings 
under the Act are qtuist criminal and arc 
barred bj acquittal in prcMous criminal pro 
ceedings 88 I C 279=26 Cr L J 1111= 
1925 R no 

Accxm^c Brief for Opposite Partv 
AGAINST Previous Client— Duties —See 38 
M 650 8 R 446 9 M>s L J 166 

Appearance— Power of Court to restrain 
— Pleader likely to be witness in Case- 
Duties OF PLEADER —That 8 Judge or 
Magistrate has authority to restrain a 
pleader from appearing for either party in 
a case, when it would be manifestly im 
proper for the pleader to do so cannot be 
gainsaid but a very strong case must be made 
out before an order restraining a pleader 
from acting in a particular case is passed 
The mere fact that the defence asserts that 
the pleader for the prosecution will be re 
qmred as a witness for the defntee, and 
that the Magistrate himself thinks that he 
will be a material witness for the defence 
are not sufficient grounds for restraining the 
pleader from appearing in the case for the 
prosecution A pleader who is conducting 
a case is nevertheless a competent witness 
therein and there is no harm m his giving 
evidence in a case in which he is appearing 
But It is desirable that a pleader should not 
appear m a case if he knows or has reason 
to believe that he will be an important 
witness m the case If he accepts the brief 
not knowing or having reason to believe that 
he will be such a witness but discovers subse 
quently that he is a witness on a material 
question of fact he should retire from llie 
case 1939 Rang L R 224=1939 Rang 
342 Accused has a right to choose any 
advocate he wants Prosecution cannot 
fetter that choice by summoning the advo 
cate as a w'ltness On the other band the 
Court IS bound to sec that the admimstra 
tion of justice is not in any way embarrassed 
If an advocate is called as a witness b> the 
other side it can safely be left to the good 
sense of the advocate to determine whether 
he can continue to appear as an advocate or 
whether by doing so he will embarrass the 
Court or the client If a Court comes to 
the conclusion that a trial will be embarrass 
ed bj the appearance of an advocate who has 
been called as a witness bj the other side 
and if notwithstanding the Courts expres 
Sion of its opinion the advocate refuses to 
withdraw m such a case the Court has in 
herent jurisdiction to require the advocate 
to withdraw But the prosecution or the 
part) calling the opposite part> s advocate as 
a witness must m such a case establish to 
the satisfaction of the Court that the trial 
will be materially embarrassed if the advo 
cate continues to appear as adsocatc for his 
client 41 Bom L R 282=1939 Bom 
See cito 48 L W. 276= (1938 ) 2 M L J 
446 


Fees —When an Advocate enters into a 
cmtract with his client it is appropriate 
that in order to avoid any future misunder 
standing as to the amount of the fees to be 
charged for various works there should be 
a clear written contract between the parties 
and the amount charged should be clearly 
mentioned and agreed to by the client 
1936 A L J 300=1936 All 359 (F B ) 
Before relationship of advocate and client 
arises by concluding a contract of service 
it IS open both to the client and the advo 
cate to bargain for services in such methods 
as may deem proper But after the rcia 
tionship arises the advocate should not use 
his privileged and responsible position to 
obtain anything more than a fair and just 
remuneration 1937 Rang 299 In India 
as at English Common Law a solicitor has 
a particular Iten which docs not depend on 
actual possession of the property as dis- 
tinguished from possessory lien This hen 
IS not liable to be defeated on the ground 
that the assignee of a decree or the attach 
ing creditor of the solicitors client had no 
express notice of the hen The fact of 
there being a fund m Court amounts to 
notice of the existence of a solicitors lien 
(51 B 855 Foil ) 60 M L J 133=1931 M 
183 See oho 1940 Cal 179=1 L R 1939) 

1 Cal 212=43 C W N 290 (This hen is 
not defeated by the insolvency of the party) 
The hen of an attorney or solicitor is really 
an equity claimed on ins behalf and is sub 
ject to all the equities between the attorneys 
client and any other party or parties inte 
rested m the property over which the lien is 
claimed An attorney has no higher rights 
than his client A plaintiffs right to set 
off costs pajablc to him by the defendant 
against the sum found due from him to the 
defendant on the taking of accounts in the 
same suit is not affected by the defendants 
solicitors lien The Courts in Ind a have 
complete discretion to allow a set off vvhe 
thcr in the same action or in different 
actions and it extends to the setting off of 
costs against costs and also m a proper case 
to the setting off of debt or damages against 
costs and vice tersa The discretion has 
to be exercised judicially having regard to 
the facts and circumstances of each case 
Tlic circumstances considered by the Court 
arc matters relating to the attorney whose 
lien IS sought to be affected irrespective of 
his client because as between the parties 
themsclies there can hardly be a ground for 
resisting a set-off After a »el-off has 
already been allowed an attorneys hen is 
not protected 41 Bom L R 1091=1 L R 
(WO) Bom 692=1939 Bom 518 WTiere 
a solicitor ir enqaqed by the next fnend of 
a minor plaintiff the client i$ ll e next friend 
and not it is to the next friend, and rot to 
the minor, that the «ohcitor looks for 
his costs Tliwjgh the sol alor has a 
hen enforcP'le agavtj/ Ike next fnend the 
hen dors not exut asstnst Ire minor 
Where, therefore, there is a eha-ge of next 
fnend and a rew next friend cones in, the 
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solicitor engaged by the former next friend 
IS bound to hand over to the new next friend 
the papers and documents etc , though lie 
may not ha\e received his costs of the emt 
from the old next fnend He cannot wth 
hold the documents etc from the new next 
friend by pleading hts lien I L R (1938) 
Bom 749=40 Bom L R 694=1938 Bom 
418 General and special lien distinguish 
ed see 34 Bom L R 703 The soliafors 
hen never precludes a fair and honest 
arrangement between the parties unless the 
solicitor IS m a position to prove that there 
was a fraudulent intention on the part of 
the plaintiff and defendant to cheat him of 
the costs paj-ahle to him by the party 34 
Bom L R 721 Nature of an advocates 
hen see 55 M 455=62 M L J 185 The 
question whether an attorney s hen should 
or should not be allowed to intercept a set 
off between the parlies to the suit is m India 
a matter of discretion The 1 cn has no 
overriding priority 34 Bom L li 1429= 
1932 B 619 The sum deposited by a party 
under O 45 R 7 C P Code to be aiail 
able for the payment of the costs of the 
respondents m case tlieir Lordships of the 
Pnvy Council ordered such costs to be paid 
is not the subject matter of dispute or the 
part of the action and therefore after the 
appeal is allowed a hen cannot be claimed 
on that amount by a legal practitioner ap 
peanng for the appellant before the High 
Court Quaere —Whether an Advocate is 
entitled to claim the same hen which an ordi 
nary Solicitor would be entitled to m an> 
land 1932 A L J 764=1933 A 3 
Pleaders fees are to be allowed to a party 
on the basis of what is actually paid or 
what might reasonably have been paid 
whicle%er is less 1928 N 289=111 I C 
843 A pleader including m his fee certifi 
cate the fee promised but not actually paid 
to him under a misapprehension ol law and 
not dishonestly cannot be said to be Roilty 
of misconduct 58 A 307=38 Bom L R 
731=40 C W N 933=1936 F C 176=71 
M L J 631 (PC) There may be cases 
m which the fee due to a vak 1 may be ad 
justed otherwise than by actual pajment of 
money Such an adjustment 1 owever 
should be something more than a mere agree 
ment to pa> When a promissory note 
especially a negotiable insfriiment is given 
it may be equivalent to payment A ccrtifi 
cate may not be dishonest even if no fee 
was received and it may be too strong an 
expression to describe such a certificate as 
a false certificate It is doubtful if Note 
(n> to R 30 of tl e 1 egal Practitioners 
Rules is strictly correct 30 L W 977=37 
M L J 780 rees of jwnor eowtsel— 
Two thirds scale n lopted for taxation par 
poses Set 58 C 505=1931 C 523 Ac 
cording to flic rules only such sum can be 
taxed as legal practitioner s fee as has ! «n 
actually paid an I Ccrtif c 1 bj the legal 
nr-ietiiioner to whom it I as been paid 
Where a rccener of an insoUents estate 


who happens to be a legal practitioner con 
ducts his own case and does not pay any 
fees to any legal practitioner the Court can 
not direct anj legal fees to be taxed as costs 
163 I C 831=1936 A L J 698=1936 All 
4S9 Where several pleaders are engaged 
by a party to a litigation in the absence of 
any agreement as to the amount of their 
fees each pleader is entitled to his fees up 
to the full fee assessed at the hearing It 
IS not the rule that all of them should divide 
among them a single hearing fee of the 
amount assessed as pleader s fee m the case 
20 Pat L T 352=18 Pat 213 IVhere 
undue vifUience is not apparent and a soU 
ettor has agreed to accept taxed costs m the 
ezent of success so as to lighten the burden 
on hts client in the event of failure the 
agreement cannot be looked upon with d s 
favour and the Court will respect the terms 
of such an agreement of employment 
Wliere a solicitor for a respondent to a 
Privy Council appeal agrees to accept a 
reduced fee stipulating that in the event of 
the client s success m the appeal he should 
be paid the fall faxed costs that agreement 
cannot be regarded as invalid or unenforce 
able either in practice or m law It is com 
petent to the solicitor to recover the amount 
covered by his bill of costs from the 
of security deposited by the appellant fnc 
High Court has power to pass a summary 
order directing payment out of such amount 
to the solicitor to whom costs are due from 
the respondent I L R (1939) Bom 307 
e=41 Bom L R 410=1939 Bom 2S0 
Where there is an ameement to pay 
3 Counsel a certain sum for ms fee ana a 
certain sum as his mttnshPs remuneration 
the Counsel is clearly entitled to sue for nis 
fee and also for the i iwtshiaiia 40 P L 
R 12=1938 Lah 306 

Sorr FOR ACCOUNTS — Even if there is no 
general agency between a counsel anu 
client -nevenViriess a suit iur awouvAs ci" 
be mamtamed by the client agauist n« 
counsel m respect of the moneys 
to the latter m the several suits in wn 
he was engaged (50 M 249 Foil ) I'* 

I C 564=33 P L R 1074=1933 L 60 
Transactions bctween advocate 
CLIENT — A pleader advanced moneys to n 
cl ent and obtained a mortgage m favour 
his son In a suit on the tnortgage ‘ . 

incumbent on the plaintiff to prove utm 
good faith and all evidence regard'"® , 
should be preserved Pleaders who 
with the r clients must take care not > 
lliat the transaction is fair but also 
tliey are in a position to j rove that 
fair 1936 OWN 1033=164 I C 
Transactions of mortgage between a , 
citor and client to secure the rcpaj-iue 
money advanced at the time arc not 
natily subjected by Courts to /^oni 
jealous scrutiny as for imtance a 
a client to a solicitor or purchases o 
at imlcr value between a $ol C'tpr 
If Ibc money was sorely needed anri 
paid tl e mortgagor had its benefit tnc 
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3 In this Act, unless there be something re- 
pugnant in the subject or context, — 


NOTES 

of interest \ias reasonable and the terms 
neither excessive nor onerous there is no 
reacon why the transaction should not stand 
as a \alid mortRaf-e between the parties 
191 I C W=52 L W 777=1M0 P C 2(M 
(PC) R 13 of the rules of Court 
framed under the Legal Practitioners Act 
prohibits a practitioner from purchasing 
any interest m any decree either from their 
clients or any other person Such a pur 
chase and execution of such a decree for a 
sum known to him to be m excess of that 
which was actually due amount to a grave 
professional misconduct I L R (1938) 
Mad 399=1938 Mad 276 (F B ) WTierc 
the relationship between legal practitioner 
and his client becomes that of debtor and 
creditor the pleader being allowed to retain 
and use the clients mone> as a loan failure 
b> the debtor to pay the money on demand 
does not amount to professional miseon 
duct Lawyers should not except m very 
exceptional cases accept loans from their 
clients Where a lawyer has withdrawn 
mone> for a client and has been permitted to 
retain it a document evidencing the tran 
saction should in everj case be draivn tip 
It 1 $ essential m cases where the relation 
ship of pleader and client has been changed 
to one of debtor and creditor that the 
clearest evidence of such a change should 
be obtainable But once the relationship of 
pleader and client is changed into one of 
debtor and creditor no question of miscon 
duct can arise because failure b> the debtor 
to paj the monej on demand docs not 
amount to professional misconduct To 
borrow monej from the client who places 
confidence m the pleader when the latter is 
aware that it would be extremelj difficult 
for him to repay it is most reprehensible 
No law>er should ever borrow monc> from 
a client unless he is sure that he can repav 
it when the client demands repayment 18 
Pat 580=20 P L T 607=1939 Pat 313 
(SB) 

OnLtCATIOV OF OlONSn. ^0T TO MARC 
STATEJIFNTS BVSED ON SURMISES — When 
counsel take on themselves the responsibi 
hty of making statements of fact to the 
Court, the Court is entitled to assume that 
those statements arc true m cverv parti 
cular so that it maj imphcith rel> upon 
them Tilts is a rule which admits of no 
qualification and it is an lonourable obli 
gallon of the Bar and of great value m the 
administration of justice It is therefore 
improper on the part of Counsel to make 
statements of fact before the Court which 
are based on mere surmises or guesses I 
L R (1940) Kar (F C ) S2=(1940) 1 
M L J (Supp ) ^ ~ 

Sec 3* PR'crmovia —The ngnt 


of a Barrister at Law to appear m the High 
Court or m the Courts subordinate to jt 
arises from his enrolment as an Advocate 
and not otherwise The peculiar position 
of a Barrister at Law m England disappears 
here on his enrolment as an Advocate Ins 
rights duties and disabilities are the same 
as those of any other non Barrister Advo 
cate He can see the client settle his fees 
and act for him with or without the inter- 
vention of a solicitor A Barrister practis 
ing as an Advocate in (he High Court can 
accordingly sue his client for recovery of 
fees due (23 A 509 overruled ) 55 A 
570=1933 A 417=1933 A L J 451 (F B ) 
SouetTOS— P ersonal liability for Costs 
—O nce a solicitor is on record the oppos 
tng fnrty is entitled to look to him if suc 
cessful for his costs if it turned out that 
the so-called plaintiff is a non existent person 
(Case law discussed ) 145 I C 641=1933 
B 317=33 Bom L R 554 
Care in choosinc clerks— Check on 

THEM —There is a dut) cast upon members 
of a monopolist profession like the legal 
profession to exercise care and due dili 
genee in the persons whom they employ, and 
if they choose to employ a person Imown by 
them to be irresponsible without taking 
adequate steps to keep a close personal check 
upon his actions then they are themselves 
at fault and will become liable to be called 
to account 1938 Nag 370 
Totrr —To declare a person a tout it must 
be proved that he gets the emploj-mcnt m 
any legal business from any practitioner for 
moving for such practitioner Merely look 
mg after peoples cases and writing peh 
tions does not make a person a tout 62 I 
C 82^22 Cr L J 589 A person to be a 
tout must have been paid or proposed to be 
paid for bringing a client 6 P 567=102 I 
C 340=1927 P 282 See also 28 I C 918 
A rounsif may refuse to recognize a person 
as pleaders clerk if he be not a bom fide 
clerk 10 C N 49 If tl e enquiry is 
entrusted to a Subordinate Court it is the 
Su^rdmate Court which must be satisfied 
that the person proved to be a tout WTicrc 
the Jomt Magistrate held on enquiry that 
the person was not a tout but the District 
Magistrate without further enquiry and 
without notice to the part} declared h m a 
tout, held that the order was illegal 1930 
A L / 961=1930 A 641 It is a reason 
able and legitimate inference of fact that if 
a man attends Court ever} dav, works after 
the ca»e$ of clients even pavs to p’caders 
and realizes costs and engages pleaders and 
al«o realizes their fees, he is rot rerderirg 
gratuitous *enice such as a casual fnerd or 
aequamtance r-a} do ^ C fCO=llS I C. 
6a2(2)=1929C 195 
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“Judge” means the presiding judicial officer in every Ci\il and Cnminal 
Court, by whatever title he is designated 

“Subordinate Court” means all Courts subordinate to the High Court, 
including Courts of Small Causes established under Act No IX of 1850’ or Act 
No XI of 1865 * 

“Re^enue office” includes all Courts (other than Civil Courts) trjing 
suits under anj Act for the time being m force relating to landholders and their 
tenants or agents 

“legal practitioner" means an advocate, vakil or attorney of an> High 
Court a pleader, mukhtar or revenue agent 
® [“tout” means a person — 

(c) who procures, m consideration of any remuneration moving from any 
legal practitioner, the emplojmient of the legal practitioner m any legal business, 
or who proposes to any legal practitioner or to any person interested in any legal 
business to procure, in consideration of any remuneration moving from either 
of them, the employment of the legal practitioner in such business, or 

(6) who for the purposes of such procurement frequents the precincts of 
Civil or Criminal Courts or of reii enue-officers, or railway stations, landmg stages, 
lodging places or other places of puBhc resort] 

CHAPTER II 


Of Advocates, Vakils and Attorneys 
4 Every person noi% or hereafter entered as an advocate or \’akil on the 
^ j -ir 1,1 rofi of High Court under the letters patent con 
Advocatts and Vakil, 4 , ^ 

Act], “[or enrolled as a pleader in the Chief Court of the Punjab under section 8 
of this Act], shall be entitled to practise in all the Courts subordinate to the Cbu^rt 
on the roll of which he is entered and in all revenue offices situate within the 
local limits of the appellate jurisdiction of such Court, subject, nevertheless to 
the rules m force relating to the language in uhich the Court or office is to be 
addressed by pleaders or revenue-agents , and any person so entered who ordmaril) 
practises in the Court on the roll of which he is entered or some Court subordinate 
thereto shall noti\ithstanding anjthmg herein contained be entitled, as such to 
practise m any Court m British India other than a High Court on whose roll he 
IS not entered or, with the permission of the Court, *[or in the case of a High 
Court in respect of which the Indian Bar Counals Act, 1926 is m force, subj^t 
to rules made under that Act] in any High Court on \\hose roll he is not entered 
and m any revenue-office 


Pro\ided that no such vakil ’[or pleader] shall be entitled to 
under this section before a Judge of the High Court, Dmsion Court or Hig 
Court exercising onginal junsdiction m a Presidencj to^vn 


>Now Act XV of 18X2 
»Ko\% Act 1\ of 1887 

* Substituted b> Act XV of 1926 S 2 
••Substituted b% Act I\ of 1884 S 2 

* Inserted b> Act I of 1908, S 2 (o) 
•Inserted by the Bar Councils Act 

WWIII of 1926 S 19 and Sch 
rinserled by Act I of 1908, S 2 (&) 


NOTES 

ArroJivtv — Chance bv mtcAKr — ^Ricnr 

or ATTORNEY IV RESPECT OF COSTS — A lltiRant 
has the right to cmplo> any attorne> he likes 
and to change him for another attorney m 


the course of the same proceeding 
wishes provided that he does not 
cause dela> or injustice to anj other P 3 W 
or iRconscnience to the Court “l' 
not paid costs to the attorney u., 

isishes to discharge that would 3"*;^ — 
right to obtain papers and document 
which the attorney might claim a nen 
his unpaid costs But it is not 
attorney to say that his client shall ^ 

to employ him in the suit or prot^ 
until all the costs due to him are paia . 
Bom L R 29k=lS33 B 182 ^ N» 
for change of attorney should be maoc 
less provision is made for paymeu* o 



3271 


S 5) The Legal Practitionfrs Act (XVIII of 1879) 


5 n\er) person no\\ or hereafter entered as -in attome> on the roll of 

ot High Comt “">■ f •"/'! the 

Courts subordinate to such High Court nnd in all 
re\ enue-offices situate uithm the local limits of the appellate jurisdiction of such 


High Court and e\er> person so entered who ordinarily practises in the Court 
on the roll of which he is so entered or some Court subordinate thereto shall, 
noh\ithstanding an) thing herein contained be entitled as such to practise in any 
Court in British India other than a High Court established b) Ro\al Charter on 
the roll of which he is not entered and m any revenue office 


The High Court of the province in which an attorney practises under this 
section may from time to time mahe rules declaring what shall be deemed to be 
the functions powers and duties of an attome) so practising 


NOTES 

to the attornej subject of course to this that 
no such provision will be made where the 
attorney has by his owti conduct or miscon 
duct discharged himself 60 C 1273=37 
C W N 998 

Attorney — ^Lien — Kinds of — Passive or 
RETAINING LIEN— Nature of —The rights of 
an attomej m India arc the same as the 
rights of a solicitor in England except m 
so far as the latter haie been dim ntshw or 
increased by statute A solicitor m Eng 
land IS entitled to three hinds of 1 cn to pro 
lect his right to recoier his costs from h»s 
client namely (i) a passue or rcUmmg 
hen, (h) a common lav, hen on property 
recovered or preserved b> lus efforis (in) 
a statutorj hen enforceable bj a charging 
order Indian statutorj law contains no 
provision for the last mentioned lien but the 
other two kinds of hen are available m 
India The lien on property recoi^ered or 
preserved by the efforts of the solicitor is a 
particular hen and not a general hen and it 
IS not available for the general balance of 
account between the attornej and his client 
but extends onlj to the costs of recovering 
or preserving the propertj in suit The 
passive or retaininj: lien is not affected or 
curtailed bj S 171 of the Contract Act 
Hus hen enures in favour of the solicitor 
m respect of all deeds papers or other per 
«onal chattels which come into his posses 
Sion in the course of his professional em 
plojinent Tins is a general lien but with 
reference to monejs recovered bj the soli 
citOT for bis ebent be has no such pcncroi 
hen \\'bcther he obtains possession of the 
monev which is the fniit of his exertions 
or whether it is still in deposit in Court m 
either ca«e his hen or nght to be paid ont 
of those funds is confined to the costs in 
curred m respect of those funds subject 
onlv to this that I e has the ordmarv nghts 
of set off which one creditor 1 as agamst 
another 60 C 1442=lt9 I C 331=1934 

^ S«s 3 and 4 — \Miere the fee parable 
is not settled with the client under S 3 
then under S 4 the pleader is entitled onl> 
to such fee as would come to on compota 
tion, m accordance with the law for the time 


being in force m regard to the computa 
tion of the costs to be awarded to a party 
in respect of the fee of his legal practitioner 
1931 P 137=9 P 865 
‘Practice — Includes right to appear 
plead and act 4 P 766 Vakils have no 
right of audience m the Insolvency Court at 
Presidency town of Madras 48 M 331= 
1923 M 385=48 M L J 36 (F B ) S 
4 was not intended to override the special 
provisions relating to insolvency in the Pre 
sidencj town 48 M 331 Insolvency 
Court IS not subordinate to High Court 48 
M 331 Vakil of Allahabad High Court 
admitted as first grade pleader m Oudh 
effect of 89 I C 187=192oO 412 When 
there are several gentlemen retained bv a 
client in the same vakalatnama each of the 
vakils is entitled to claim from lus client the 
full fee stipulated for bj him and not merely 
a share m the single fee allowed as agamst 
the losing party 9 P 865=1931 P 137 
In Burma an Advocate is not precluded from 
suing for lus fees 1930 R 243 A client 
engaged a pleader and filed a vakalatnama 
m his favour but it was not signel bv the 
pleader Held that whether the vakalat 
nama lias been signed or not tl e {leader is 
entitled to his remuneration for the work 
done by him on the principle of Qiianlum 
mrrutt 1931 P 137=9 P 863 
Sec 5 — An attorney act ng for a firm 
<nd having the power to conduct a suit has 
no power to refer a matter to arbitration 
unless he is authorised specifically for that 
purpose 36 C W N 5=1932 C^ 313 The 
retainer of an attomej ordinarilj comes to 
an end when the suit is ended After the 
«utt IS over the altomevs are xfso facto dis 
charged so far as the suit is concerned and 
would need fresh auihoritj from their 
clients to act for tl em in execution proceed 
mgs 13S I C 320=34 Bom I R 61^ 
1932 B 337 If a suit has been compromis 
ed bj the guardian ad Utem improperh wnih 
out the leave of the Court, tiat may be a 
ground for appropriate proceed rgs bv tbc 
pimor on attairing majority or Ij another 
gtardtan d_nrg mmonrv But the a’torreys 
who reeeived their lutmcl o~s from the 
guardian cannot go bch “d them and conti 
noe to repre«eEt the minor 34 Eom L R 
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CHAPTER III 
Of Pleauers and Mukhtars 

Power to make rules as ^ The High Court may, from time to time 

to qualifications etc , of make rules’ consistent with this Act as to the follow- 
pleaders and mukhtars jng matters (namely) — 

(o) the qualifications, admission and certificates of proper persons to be 
pleaders of the subordinate Courts, and of the revenue offices situate within the 
local limits of its appellate jurisdiction, and, m the case of a High Court not 
established by Royal Charter *[m respect of which the Indian Bar Councils Act, 
1926, IS not in force] of such Court, 

(6) the qualifications, admission and certificates of proper persons to be 
mukhtars of the subordinate Courts, and, in the case of a High Court not 
established by Royal Charter, *[in respect of which the Indian Bar Councils 
Act, 1926, IS not m force] of such Court, 

(c) the fees to be paid for the examination and admission of such 
persons , and 

(d) suspension and dismissal of such pleaders and mukhtars 

All such rules shall be published in the Official Gazette, and shall 

■o ,, , , , thereupon have the force of law provided that, m 

PubUcahon of rol« ^ 

blished by Royal Charter, such rules have been previously approved by the 
Provincial Government 

7 On the admission, under section 6, of any person as a pleader or 
_ . mukhtar, the High Court shall cause a certificate. 

Certificates to pleaders by such officer as the Court, from time to time 

an mu ars appoints in this behalf, to be issued to such person 

authorizing him to practise up to the end of the current year in the Courts and 
m the case of a pleader, also the revenue offices specified therein 

At the expiration of such period, the holder of the certificate, if he 
to continue to practise shall, subject to any rules consistent with this Act whicn 
may, from time to time, be made by the High Court in this behalf, be entitled 
to have his certificate renewed by the Judge of the Distnct Court within the local 
limits of whose jurisdiction he then ordinarily practises, or by such officer as 
the High Court, from time to time, appoints m this behalf 


LEG REF 

1 For rules made under this section, see 
the various Local Rules and Orders 

2 Inserted by the Bar Councils Act 
XXXVin o£ 1926 S 19 and Sch 

NOTES 

614=138 I C 312=1932 B 401 (I) Per 
C C Chose J — ^Where an attorney has 
employed a counsel under the authority 
Riven to him bj the party in the retainer 
in the Court he is bound to pay the fees 
paid to the counsel on taxation It is only 
when the client has instructed the attorney 
not to brief a particular counsel that the 
client would be under no obligation to pay 
fees paid to that particular counsel 52 C 
L J 197=1930 C 6S1 (F B ) See aUo 
1 L R (1939) Kar 422=1939 Sind 125 
(nght to sue for fees) As to /ara/irn of 
costs see also 1932 A L J 272 A» to 
fraetue regarding change of attorney, see 
1932 B 363=34 Bom L R 703 35 Bom L 
R 293=1933 B 182 It is the dulj of a 
solicitor entrusted with the moneys of his 
client lor mscsUnent, before imesting the 


amount upon the mortgage of a ^ 

have a proper valuation made If he choo 
es to rely mainly on his own general know 
ledge of farms m his vicinity he does 
at his own risk and if his judgment i* 
to have been at fault he is liable for the \o 
traceable to his breach of duty to his cU^ 
1932 P C 194=137 I C 531 (P C ) 
presence in Court of the client, when 
does not make his presence known to 
Counsel does not affect the 
authority of the Counsel who can . 
mise the suit without consulting h'S 
59 C 31=35 C W N 674=1932 C 231 . 

Sec 7 — Renewal of certificate cn ^ 
arbitrarily be refused See 13 C W 
415=1 I C 334 The High Court has no 
delegated to District Judges ‘he power 
suspend legal practitioners pending 
receipt of their renewed certificates .j 
order m regard to suspension must pr « 
from the High Court So an order 0 ’“^ 
District Judge suspending a 
pending the receipt of his /«5i-60 

cate is illegal 54 M 574=1931 M. 988-w 
M L T 5M 
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On every such renewal the certificate then m possession of such pleader 
or mukhtar shall be cancelled and retained by such Judge or officer 

Every certificate so renewed shall be signed by such Judge or officer and 
«;hall continue m force up to the end of the current year 

Evei> Judge or officer so renewing a certificate shall notify such renewal 
to the High Court 

*tProvided that on the admission as a pleader of any person who has 
been previously entered as a Vakil or attorney on the roll of a High Court esta 
blished by Rojal Charter the High Court may, in its discretion issue to such 
person a certificate authorizing him to practise permanently m the Courts and 
in the offices specified therein and a certificate so issued shall not require to be 
renewed under this section ] 


8 Every pleader holding a certificate issued under section 7 may apply to 
be enrolled in any Court or rev enue office mentioned 
Pleaders on enrolment therein and situate within the local limits of the 
rtvenu”offi«s” appellate junsdiction of the High Court by which he 

has been admitted and subject to such rules^ 
consistent with this Act as the High Court or the Chief Controlling Revenue 
authority may from time to time make m this behalf the presiding Judge or 
officer shall enrol him accordingly and thereupon he may appear plead and act 
in such Court or office and m any Court or revenue office subordinate thereto 


9 Every mukhtar holding a certificate issued under section 7 may apply 
to be enrolled m any Civil or Criminal Court men 
Mukl tars on enrolment t,oned therein and situate within the same limits 
ma> practise in Courts subject to such rules as the High Court may 

from time to time make in this behalf the presiding Judge shall enrol him 
accordingly and thereupon he may practise as a mukhtar in any such Civil Court 
and any Court subordinate thereto and may (subject to the provisions of the 
Code of Criminal Procedure)* appear plead and act in any such Criminal 
Court and any Court subordinate thereto 


10 Except as provided by this Act or any other enactment for the time 
being in force no person shvll practise as a pleader 
No person to pract sc as qj. ^lukhtar in any Court not established by Royal 
mukhtar unless unless he holds a certificate issued under 

(juai tied section 7 and has been enrolled in such Court or in 

some Court to which it is subordinate 

Provided that persons who have been admitted as Revenue agents before 
the first day of January 1880 and hold certificate' 
as such under this Act in the terntone« administered 
MimsifTs Counts m su ts by the Lieutenant Governor of Bengal may be enrolled 
under Pensral Act VIII of m manner provided by section 9 in any Munsifs 
1S69 Court in the said terntones and on being so enrolled 


may appear plead and act in such Court m 'uits under Bengal Act VIII of 
1869* (to amend the f^roeedure m suits bet i eti Landlord and Tenant) or under 
any other Act for the time being m force regulating the procedure in «uits beixieen 
landholders and their tenants and agents 


LEG REF 

iln<ertel b\ Act 1 of S 3 
1 Tor rules made l\ the H ch Court at 
Madras, see tl o<e quoted m the footnote on 
rrc\ ou< pate wl ch were at o made tmder 
S S For rwles bj l''e Ch cf Court, Pun 
jah see Punj R and O 
CCM -^10 


»\o» Act V of 1P?S 

*See now Be-gal Temnev Act (V 111 of 
IRfi.) 

\OTES 

Sec 8 e Jens'* a on rea- “g 

of See 24 A (F B ) 
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Suspension and dismissal 
of pleaders and muWitars 
convicted of cnnnnal oif 
ence 


11 Notwithstanding anything contained m the Code of Civil Procedure' 

the High Court may, -from time to time, make rules 

Power to declare func declaring what shall be deemed to be the functions, 

"0“ Mukhtars of mukhtars practism| m 

subordinate Courts, and m the case of a High X^ourt not established by oya 
Charter, in such Court 

12 The High Court may suspend or dismiss 
any pleader or mukhtar holding a certificate issu^ 
under section 7 who is convicted of any criminal 
offence implying a defect of character which unhts 
hifn to be a pleader or a mukhtar, as the case may 

ble and punishable cnminalb ^^7,, 
justice 12PatLT 773=1931 P 369 £ 
B ) S 12 contains no implication that 
disaplinary action agamst a pleader convict 
td of an offence cannot be based on nis co 
duct when such conduct includes the co 
mission of any offence for which he has 
punished Disciplinary action is not taiccn 
by way of punishment, but on considera 
whether the person formerly admitted 
practice is a proKr person to continue 
practise or not No one can be admitted to 
practice until he makes a solemn declara 
tion and the inference is that one who 
contravened this declaration and is hkeij to 
do so in future is not s^ch * Person 
fact that the motive of the pleader m talcm| 
oart m a Civil Disobedience movement 
io draw attention to the dissatisfaction w 
the forest policy of Government is n® 
fication nor^ is the fact he was onji ^ 
pant and not a leader in the mate 

rial in considering the nece^ for disci 
pi, nary action 27 N L R 29=1W1 N 

(SB) A pleader who was 60 >c»rs old 
and who had been of inblemished charac 
was convicted under S 409 T P 
embezzlement of clients money ” .j 
that the pleader was liable to be remov 
from the rolls notwithstanding lus 
previous good character 19^ 

Srf also (1939) 2 M L J 632 176J J; 
752 But see 165 I C 601=1936 Lah 71' 

A pleader is not entitled to go 
conviction m order to show that hts co 
tion was not justified cither in 
facts and that he committed no 
N L R 29=1931 Nag 33 (SB) “J 
viction of legal practitioner is sumcieni 
out any further enquiry to justifj ms 
Ckiurf m taking proceedings under o 
It IS not permissible to go behind tn 
viction and the nleader cannot be allow 


LEG REF 
1 Now Act V of 1908 

NOTES 

Sec 12 Scope of Section —The High 
Court has jurisdiction under this section to 
take action against a pleader who has been 
convicted of a criminal offence though the 
offence was not one committed m his pro 
fessional capacity 59 M 732=1936 Mad 
318=70 M L J 498 (F B ) The use of 
word ‘ina> m S 12 after the words ‘the 
High Court’ shows that the discretion of 
the High Court in each particular case is 
absolute 33 C W N 829=1929 C 771 
It IS not sufficient for the apphcabilit> of tlie 
section that the pleader has been convicted 
of a criminal offence Though the Court 
cannot m the exercise of its disciplinarj 
jurisdiction question the propriety of the 
conviction it has jet to inquire into the 
nature of the crime in order to decide wrhe 
ther the offence was such as to imply de 
feet of character rendering him unfit to 
continue in the profession 12 Pat L T 
773=1931 P 369 (F B ) See also 1938 
Rang 394 1938 Rang 125 Where a legal 
practitioner has been convicted of a criminal 
offence and his case is sent to the Bar Coun 
cil for enquirj to determine if any discipli 
narj action was called for the Bar Council 
should merely record the conviction and 
should call on the legal practitioner to show 
cause wh\ action should not be taken against 
him It IS not open to it to justify the 
action of the legal practitioner 1938 Rang 
394 A legal practitioner was convicted of 
criminal breach of trust and abetment there 
of, in respect of certain monies of a client 
It was found that he was to a certain extent 
the MCtim of lus senior He paid the 
amount of defalcation after his conviction 
High Court in consideration of the fact that 
he was victim of circumstances and had ex 
pressed his repentance and assured to lend 
honourable life suspended the practitioner 
for one year 33 C \V N 829=1929 C 
771 S 12 has no application unless the 
conviction alone shows the convict to be 
unfit to be a pleader 27 N L R 29=1931 
N 33 (SB) The words criminal 

offence used m S 12 mean an offence 
punishable under Penal Code as well as anv 
act or omission made nunishablc by any law 
for the time being m force which is indicta 


Though It IS not incompetent for tn „ . 
Court to deal under Art 8 -jt a 

with charges of a criminal . keen 

practitioner unless and until these na 
investigated bj a Criminal Court “ * ,nal 
ncntlj fitting that in such cases “'f \ j,n 3 ry 
prosecution should precede anj ‘*'5 j,i 
decision 58 I A 152=53 A 
L J 130 (P C ) The charsei P""' 
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NOTES 

ston.ll misconduct must be clearlj pro\cd and 
«hould not be inferred from mere ground 
of suspicion !ioi\e\er reasonable or from 
ivhat miv be a mere error of ludgment or 
indiscretion 1939 R D 641 (2)=194fl A 
W R (B R ) 5 (1) Wliere the allega 
tions a^inst a legal practitioner amount to 
a criminal cliarge the nroper procedure is to 
prosecute him crimmalh in the first instance 
before bringins: proceedings under th^ Legal 
Practitioners Act Otherwise he is Iilcelv to 
be prejudiced inasmuch as these are sum 
many proceedines in the nature of a sum 
mons trial 178 T C 4%=T L R fl938) 
2 Cal 138=1938 Cal 783 See also 54 M 
857=61 M L J 148 fF B 3 

CowicTio'T OF Pleader — CovnenoM by a 
PoRFirN Court — ^The conviction of a legal 
practitioner for perjurv is good irround for 
striking off his name from the roll of prac 
titioners Where the fo«'‘tc/wn ix by a 
foretfjn Court but the law is the same as m 
India and there has been a fair trial the 
same principles will apply An order of 
disharjnent ir nof eonelusae for oil tune 
tf cirri mstttnees ehwof the Court tx 
etnrvux'ed that the dehnauent /kjx been 
brought to a htgher sense of honour and 
dut\ the order ean be eaticelled P sbar 
ment of a member of the English Bar by 
the Benchers of hts Inn does not thso facto 
lead to hts being struck off the rolls of an 
Indian High Court The matter would 
have to be dlecided under the discretion given 
!)\ the Letters Patent 4? M L J 639=46 
M 903=1924 26S (F B 3 Legal prac 

titioners arc officers of the Court and it is 
tlieir clear duty to respect law lhem«clve$ 
and to get it respected ba others If a leaat 
t’raetxtioner d\tohe\t mi order fron daated 
by a ^«b/ic xcnwtit lanfulli rinpotrered to 
promiiloafe uich order his action amounts to 
defiance of law and he is therefore liable 
to he dealt with under the disciplinary juris 
d etion of the High Court 42 P L R 
(T and K 3 77 

No Distinction ov raiNCiFLE can be made 

BTTWEFV rOirnCAL OFFENCES AND OTntR 

KiNjis OP LAW EREAKINC — Pleader convicted 
of waging war against the King under S 
121 T P Code has ‘defect of character' 
which unfits him to continue in practice S9 
M 732=1936 M 318=70 IT T T 498 fF 
n ) Wliere a pleader wilfullv breaks the 
law upon one or two Isolated occasions it 
ma\ not he neccs«an for the Court to take 
anj action under S 12 of tbe Legal Practi 
tinners Act WTicre on the other hand it 
is shown that the pleader has wilfullj and 
habitualh I roken the law, then the Court 
fTia> quite reasenabh cone to the co"'!! 
Sion that his acts imnh such a defect of 
character as to render him unfit for practice 
as a pleader and in «uch a case the Court 
mas dismiss him from practice Wberc the 
acts of the pleader fall midwai between the 
two extremes then the Court r~aT take a 
more lenient siew and ma' th a' it sn'fieient 


to warn the pleader by inflicting upon him 
a period of suspension or otherasise that if 
he persists in breaking or defying the law 
such conduct will meaitably lead the Court 
to the conclusion that he is totally unfit to 
practise m the Courts which have been es 
tablislied to enforce the law 38 C W N 
276 A pleader was prosecuted three times 
and convicted twice for semi political offen 
CCS Held that the case fell within the 
mediate position and warning aaith suspen 
Sion was sufficient 35 Cr L J 59^148 I 
C 57=1934 C 242 (23 An order binding 
over a plead"r under S 118 Cr P Code, 
mav not be a conviction for an offence But 
a pleader who is convicted under S 17 (2) 
of the Criminal Law Amendment Act is 
guilty of nothing short of an open and de 
fiant violation of law Seeing that it Is the 
duty of the memhers of the legal profes- 
sion to assist the Courts to maintain and en- 
force obedience to law such conduct m a 
pleader is such a defect of character as 
would unfit him to be a pleader and make 
him liable to action under S 12 of the Act 
152 I C 943=1934 C 808 Wliere a plea 
der was convicted under the Defence of 
India Rules for uttering a slogan to the 
effect that none should assist the British 
Goaemment m their war efforts as it was 
the dull of eaersbody to resist all avars by 
nonviolence Held that m the circumstances 
of the case the exercise of disciplinary 
jurisdiction under S 12 was not called for 
46 C W N 405 In order to see avhether 
disciphnarv action under S 12 of the Legal 
Pr'ctitioners Act should be taken against a 
pleader who has been com icted under R 38 
read with R 34 (63 (e) of th- Defence 
of India Rules 1939 the Court must not 
merely accept the fact that he has bren con 
victrl but must consider the material upon 
whcli he has been convicted Wffiere the 
«t>eecli for which he has been convicted in 
cites others to break the law which it is the 
dut) of the Courts to administer and to do 
acts tending to subvert order, the Court is 
entitled to take disciplinary action against 
him I L R (1941) Uh 7^. (F B ) 
luusaRATioNS — Per Mitter J — WTicrc a 
pleader has been comictcd of crimin,al offen 
ces for misconduct committed strictly m his 
professional character that /rima faete ren 
ders turn unfit to be a member of the profes- 
sion That however does not mean tlat 
wherever a pleader has been so convicted the 
Court IS bound to strike him off the rolls 
The use of the word •‘mav" in S 1’ shows 
that the discretion of tbe Court is absolute 
33 C W V 829 Contempt of Court bv 
pleader in his capacilv as a suitor can^ 
nimished rrofessionallv 1933 A L J 251= 
| 9 t 3 A ^4, tee rontra 1932 A 492 (SB) 
Comicticn under S 2S8. 1 P Cole for 
ipiproper behanojr a^d ns rg improper 
words to a Magis'-ale was beld to rerv’er 
pleader l.alle to sv.s'ersioa for 3 trorths. 
162 I C 534=1936 Ra-ng 17' CeerKtinn 
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Suspension and dismissal iri 3 The High Court may also, after such m 

of pleaders and mukhtars . ^ ^ fit suspend or dismiss any pleader 

'■„profes.,onal ^ ...rt.ficate as aforesaid- 


LEG REF 

1 Substituted by Act XI of 1896 S 2 
NOTES 

under Burma Village Act for not removing 
stack of hay from the pleader’s compound , 
does not involve anj defect of character 
which unfits him to practise 162 I C 534 
=;i936 I^ng 175 

Temporary Misappropriation — 1925 C 
238 Conviction under the Salt Act for 
certain activities m pursuance of Civil Dis 
obedience 12 P L T 61 A pleader con 
victed under S 3 Police Incitement to Dis 
affection Act and under S 17 Criminal Law 
(Amendment) Act 134 I C 945=12 Pal 
L T 773=1931 P 369 (F B ) ihe mere 
fact of conviction of anj criminal offence 
implying moral turpitude can be a sufficient 
basis m law for an order of suspension or 
dismissal of a pleader or mukhtar only but 
not of a vakil whose cases of misconduct 
are not provided for by the Legal Practi 
tioners Act, but by paragraph 8 of Letters 
Patent 8 0 W N 267=1931 O 161 
(F B ) 

Conviction for keeping a ^Common Gam 
BUNG House --42 M lll^SS M L J 650 
=48 I C 341 (S B ) The conviction of a 
pleader under the Gambling Act can hardly 
be looked upon by itself as sufficient reason 
for disciplinary action 1929 R 352 But 
ife42M 111=3SMLJ 650 
Conviction for coNuucriNr tOTrrav — A 
pleader of good character and about thirty 
jcars of age asho avas permitted to engage 
m business barked upon a scheme avhich the 
Courts decided avas nothing less than a 
lottcr> and the pleader avas convicted for 
taking part m the lotterj When the quM 
tion came before the High Court avhether he 
should be debarred from practising as a 
pleader Held that the pleader behaved 
\ er 3 foolishly m acting as he did but taking 
into consideration his young age his N^me 
should not be struck off the register IM 
I C 350=37 Cr L J 1118=1936 Rang 382 

Secs 12 and 13 —The High Court can 
act upon the report submitted to it by the 
District and Subordinate Courts or suo violu 
take action for either suspension or dism^is 
sal of a pleader 12 Pat L T 773=1931 
P 369 (h B ) 

Secs 12 to 14 Disctfutnary jurisdic 
iioN High Court’s discretion — If canef 

FTTIERED DY LoCAL GOVERNMENT — ^ThC 
Local Government have no locus standt m 
an) wa) to fetter the discretion of the High 
Court to lake or not to take any action 
under Ct 8. Letters Patent or under the 
Legal Practitioners Act against any legal 
practitioner, the matter is one which is en 
tircly within the discretion of the High 
Court As the Local Government is not 
competent to claim that action should be 


taken against any particular legal practi 
tioner, it has also no right or power either 
to abandon any proceedings or to condone 
the conduct of the legal practitioner so tar 
as It comes within the purview of the disci 
nlinary jurisdiction of the High Court so 
U bind .t m any ivaj 15 L 354=1931 b 
251 (SB) r /II r 

Sec 13 Scope of Section — iee 44 
639 The jurisdiction of Court is not yin 
dictive 45 M L J 718 (F B ) 
is necessary before taking action 19 M ^ 

J 504 Enquiry may be made by a Court 
subordinate to the High Court 44 C oJv 
TTie Court cannot act on mere susp^ion 
P L T 372=57 I C 460 (F B ) Ch’rces 
of professional misconduct must be clea 
established and not be inferred from mere 
ground {or snsp.con 1930 L 947 Wlo» 
mg 58 M L J 635=34 C W N 534 P 
C ) Charge o£ ' improtessional conduct 
against a pleader— Precision in 
and strictness in pedof — Necessity 
P C 60=58 ml! 483 (P C ) 
evidence has been given in one case upon me 

z?dSreJoi^fe.d“-«s 

® m" w’y”3^ (F f > 

The pr«eedmgs under S 13 ^re of a « 
criminal nature it is the duty the apph 
cant who is more or less m 
complainant to go into the witness 
substantiate his allegation before producing 
any other witnesses and what is more m 
portant to submit himself to cross examin 
tion 1930 L 947 Provisions of the L 
P Code are applicable to proceedings unde 
S 13 of this Act 21 C W N o64, 23 ^ 

W N 560 In a case a misappropriation oi 
clients money by the Advocate uud the s 
has been brought to the notice of the Ly 
the charge cannot be permitted to be *9 __ 
cd «p or withdrawn 1937 Mad 090- 
(1937) 2 M L J 160 (F B ) 

Disciplinary action by High 
CoNSiDHiATiONS — ’Tiic point to be con 
cd m all cases of disciplinary action a^ 
a member of the Bar is whether his 
involves unfitness on his part for .,,j- 

CISC of his profession Moral jQti 

which would entitle the Court to t^k® 
must be such as is connected with the p 
ders profession or consists of any j 
npon the Sistem of which the 
part or embarrasses in any way 
tration of justice b) the Courts A I ; 

5t V V ah, 1 alleged to injure the 
in important sect of the Mohammaoa 
not fall In any of these categories 
therefore not one which would a t ^ 

High &att of Jammu “"i^’S'.mposel 
any action against Jum The VI', of 

suitable penalties for the 'nfrmgement oi 
Its loss and provides proper sanctions 
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(o) who takes instructions m any case except from the party on whose 
behalf he is retained or some person who is the recognised agent of such party 
within the meaning of the Code of Civil Procedure, or some servant, relative 
or friend authorised by the partj to give such instructions, or 


NOTES 

tlie enforcement of such penalties md there 
IS no reason the chsciphnary jurisdic 
tton vested m the High Court should be 
emplojed racrelj m aid of the Criminal 

Law 37 r L R r & K 16 

Protessiosal 'MiscovDUcr — Per Knshnan 
J The Legal Practitioners Act 1879, deals 
with the Pleader only m his professional 
capacity and not in his private capacity 
though misconduct other than professional 
maj fall under cl (/) 38 M L J 230= 

55 I C 198 (F B ) Under S 13 the im 
propriety must be such as would render the 
continuance of the pleader m practice un 
desirable or unfit him for being a member 
of the profession 38 M L J 230 See also 88 
I C 279=26 Cr L J 1111=1925 Rang 110 
Failure to make proper arrangements for 
conduct of case m h»s absence though it 
should not be encouraged by Court* is not 
misconduct deserving punishment under this 
sec ion 1939 Rang 262 

Misconduct— Test— Rules •tor cuidance 
The principles to be applied m considering 
whether certain conduct amounts to mis 
conduct or not are as follows (1) that the 
mere holding of certain views and expression 
of such views in language however cniplia 
tic or strong is no ground for taking disci 
plinary action against a legal practitioner, 
(2) that mere conviction for an ofience is 
not sufficient but the Court must look into 
the nature of the act on which the comic 
tion is based to decide whether the legal 
practitioner is an unfit person to remain in 
the profession (3) that a legal practitioner 
IS a part of the machinerj provided for the 
maintenance of order and the enforcement 
of the law of the land it is therefore incon 
sistent with his duties as legal practitioner 
to incite others either to bojcolt tie Courts 
or to break the law which it is the duty of 
the Courts to administer those who live by 
the law cannot prcadi the breaking of the 
law (4) that organired breach of tl e peace 
incitement to acts tending to subvert order 
is a reasonable cause to suspend or remove 
a legal practitioner, and (5) that acts in 
volvmg moral turpitude or which imply gc 
neral infamy make a legal pmctilioncr unfit 
to remain on the rolls of the Court 15 
&h ^lt=1934 Ul. 2al (S B ) A legal 
practitioner is not merely a lawyer but a1«o 
a moral agent As <uch 1 e is a Judge of 
right and wrong and an advex-ate of wliat 
IV right Search for tniUi is to be I is 
ideal Tlic practice of law is a iKr«onat 
right or privilege limited to «clectel persons 
of good claracter It is a francl e which 
may be revoked for misconduct, tl e test 
ing whether the misconduct i» stch as «howTi 
him to be unfit or unsafe to d scUrge ti e 
ditties of lis ofee or unwortbv of corfi 


dcnce no legal practitioner can disclaim res 
ponsibility for his acts Just as he is cn 
titled to enjoy the privileges of his profes 
Sion, he has also peculiar obligations and 
responsibilities attached 12 Uys L T 
292=39 Mys H C R 380 In an enquiry 
into charges of professional misconduct it 
IS tlie duty of the legal practitioner concern 
cd to be absolutely candid with the Court 
He may unwisely maintain a stolid silence 
and take up the position that the case against 
him must be completely proved In such 
ose he runs a grave risk On the other 
hand if he elects to state his defence it 
ought not to be a perversion of truth 12 
Mys L J 222=39 Mys H C R 203 
Misconduct is not necessarily the same thing 
as conduct involving moral turpitude 15 
Lah 354=1934 Lah 251 (S B ) The 
motive of the informer m starting disciph 
nary action against an advocate is immate 
rial 15 Lah 3S4 (SB) 

Sec 13 (a) Accepting Vakalatnamas — 
r^ty of a pleader 33 I C 831=20 C W 
N 283 Advocate accepting vakalats for 
withdrawal of money or for any such sen 
ous responsibility should satisfy themselves 
as to the fidef of the person who offers 
It and this is necessary even if there be no 
apparent circumstances to justify any sus 
picion 16 Pat 488=17 Pat L T 407= 
19^ Pat 433 (S B ) . 16 Pat 123=17 Pat 
L T 948=1937 Pat 137 (SB) If a 
pleader acts t>pna fide in accepting Paiafat 
natuj but makes a serious mistake there is 
no need for the Court to take up the matter 
again after a long time has elapsed The 
rules should be strictly observed by plea 
ders in accepting Paiafatnama 65 I C 
417=1922 Cal 178 See also 19 Cr L J 227 
=43 I C 819 (C ) WTierc an adioeate 
cf-f^ored wi certain crtmuial froceednujs 
Kithout fihng a t-akalatiuima thougli reqiiir 
ed by the rules of the Court, held tlough 
the rules requiring the fihng of a v-akatat 
nama or mukhtamama in criminal proceed 
mgs IS an arbitrary rule having no moral 
sanction behind it it is a rule which an olTi 
cer of lie Court must comply with but a 
disobedience of tlal rule did not amount to 
professional misconduct in tlie particular 
case 12 Pat 843=14 Pat L T 709=1933 
Pat ^71 (SB) See also 13 Mys L J 
34 12 Mys L J 383 Advocates name 

appearing in the decree — He is ertilled to 
assune tlat a vakalat has been filed— Ap- 
pearance in execution wulou! vakalat is ro 
profess oTaJ misconduct 12 I at S43=193J 
Pat 571 (S B ) 

Ktcimvc lASTTicnoss— r> stcn.y itou 
CHEATS Pt TIinK riav autuokizeii acevts 
— G ross negl gence tar to r- scon 
duct IS airibi,ta*’e to a rutlhi r wl-o rc 
ceives and acts on a r'i.*.^ta’=ama from aa 
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fHE CiML CoUKX JtAVUAL (ImpeRLU- AcTS) 


[S 13 


(b) who IS guilt> of fraudulent or grossl) improper conduct in the 
discharge of his professional dutj, or 


NOTES 

urautl orued per on without proper inquiry 
37 I C 402=2 Pat L J 36 Ste also 34 
I C W5=20 C \\ N 1016 (F B ) WTicn 
a member of the Bar writes a letter pur 
porting to b“ matructed b^ a client, there is 
a presumption, until the contran is proved 
that the letter is ivntten under instruct ons 
1033 Rang 147 Cnininal trial — Advocate 
rai mg plea that pro ecuuon storv was con 
cocted — Same put forward without clients 
mstrucbons — ^Propnctj ire 10 Pat L T 
703=9 P 31=1931 P 19o 

\LTmsG V Vmluatnvma after exccu 
bcm bv inserting name of tnuUitar actualK 
engaged at the request of par^ s agent, 
conduct if improper 17 I C 718=17 C 
N 32S 

PsorrasiONU. Xli'sco'mtcr of a <oliator 
or pleader mast be ludged bv the roles and 
standard of Ins p*t)fes« on 115 f C 318= 
30 Cr L J 44o=19^ Smd 131 (F B ) \ 

pleader who obtam^s adjournment of a case 
on groimds whiJi, to has knowledge, were 
fal e i» guiltr of mproper conduct M M 
-20=1931 XI 422=60 M L J 393 (F B ) 
Taking a p*'^oaal mt-rest m the hligatioa 
(a.^ flnarcavg the same and bargaining for 
a share of I) e prorts maj amount to rus 
conduct on the part of an advocate 1933 
L &S4 \ solicitor acting for a el ent m 

anv transaction, «ho4ld rot have a personal 
Biteresi in tliat traa<action without tnakin<' 
full dt«cloaure of die nature and eatent ot 
the nterc t to the dient 44 L \\ ol^= 
163 1 C 434=1936 P C 224 (P C ) 
Wliere, a <olictor occupyi"" the posiuon of 
a trustee ot an estate, while en enrg into 
ce'^n transaction relat-rg to the estate, 
con«iders his own irtcre^ti in prcfererce to 
ard to the detri~ent of the in ere t of d e 
ber-Saanes of the estate of vrh ch be is a 
twisty his action is «i.cii as would reason 
ab’v be rcsmrdcd a« di graceful and dis 
I onourable bj his professional brethren of 
repute and compcte-cv and he is guiltv of 
r*ofes5icn3l misconduct 163 I C 434=44 
L \\ 31 =1936 PC 224 (P C ) 

Sec, 13 Cb) Gjs>sst.v Isirsapsai Co'crccr — 
XrrtAniNt. os Opposm Sires — X protes 
< onal gertlemaa «honId as fa- as possible 
<lck to the side who firet eaploved han 
2b 1 C, 900=16 Cr E 1 420 ( \n ) Ses 
c'uu ^ M L J 63u (PC) In order to 
r ere-l a counsel appea-mg for the other 
pnitv 1 e r u*t have a defn. e retai-er with 
a tee paid or he mutt have such cer-<idcn 
Uil in mictiont from o-c of d e parties as 
would make it improper for him to ap-ear 
for the oJicT pa n 1939 K D 641 (2)= 
19^ \ \\ R (B K ) 0 (I) When le has 
o-ce been rtta -ed ard re*civ-ed t'-e conn 
dence of a d ert h- car-ol accept a retainer 
Jro-? o e- e- the «erv!ce of those whose 
mjete«ts arc aJve sc 10 his cl ert in same 
cor ove-tv ^7 C L J ••*=72 I C T*— 
1923 Cal ICC) A p’cader who act* for both 


th* parties m the suit at one stage or ether 
is guiltv of profess oral misconduct 45 I 
C 614=3 Pat L J 3^ WTere a p’eader *c 
cepted a brief against bis standing clients at 
a time when his exclusive retamer bv that 
party was still runnmg the pleader acted no* 
only m vnolation of the pnraples whch 
govern the manduct of a legal adviser b t 
also of the ordinary p-incip!es ot good faith 
as between man and man and was gudtv of 
gro»<h improper conduct 32 Bom L R 
-=6=1930 p C 60=5S M L j 4S3 (P C 
See a!so 1932 A L J 7-3=1-43 I C 62=1932 
All - 1 ^ Ev en practiboaer is boimd to see 
befo-e acceptmg a fcha/afncmu that he ha* 
rot alreadv been engaged on the other s*de 
To reckles<l\ cign a tviho.'4j*njinu v erv rearh 
amounts to misconduct 14 Cr L J -44=15 
I C 268 ( \) Legal pracbtio-ers receivn-g 
mstnaction from a prospective client, s bse* 
quent appearance for the opposite party 
ther professional misconduct 8 R 
12S I W (2)=1930 Rang to V lt?>l 
pracbooner 1 jd acted for the appellant in a 
pnor «ut wherein the appellant askeu dt®* 
aa award by ^ arbitrator m a dispute ci 
respect of a conrevan-e should be «et a ide 
\ plea was therein filed that the respondent 
persuaded the appdJant to execute a 
vance wherein the consideration was falseJr 
stated The later «oit related to the 
conveyan-e and the praver of the appellant 
tfcereia was that it shoo’d be 'et aside on 
the ground ot frand ard fail-re of co"*i 
derauon He!S that thoogh the wmaact 
of the legal pracbtiorer in ap'^anng f®’' 
the respondent m the Utter proceedirg wa* 
not dishcmcat, tl e Court could, considenr" 
the po^sibllitv of mischief to the other partv 
direct that h- should not take anv furth t 
part in the p-oce^mg 125 I C 262=^ R 
•*4=1930 Rang IN, P/ci.Jer a*^/otnt 
cotnmission in the case cannot art as 
for o''e of the parties 100 T C =09=1 
Cal The mere tact that a Uwvre »* 

cited as a witness bv the pru'ecoron woi-a 
not di«qna]i{\ him from appeanrg as 
sel for the accused m the case Xo 
it Is rot m accordance wnth professtonaj 
quette for a lawver v^o has g iv e n 
as a wi*-e ^ for the p-o'etuticn to accept c 
to co-tmuc to hold a bncf from th- accus 
ed But the mere ating of an Advocate * 
a w-itoess bv the Pol -e does not orera« 
a disqualification -48 L U 2"6=(1®-^' " 

L J 446 Pleader er en-e recc-d 
Without rermiss on of Judge- Kharce ^ 
defa-ce of stand ng o-der ot D tnct 
not rroper—Dutv of r’eader ard of ItiJre 
m-thaige 17 I'at 251=193? Fat ^ 
(SB) 

Arrt.vsi\c roa tke O-rosrrn Pvan 
NOJ ui'covM CT —Pleader aclu~’ , 

pa^ ri tr-e proceed -g He k not dfhir 
red from ap'^eanrg aga nst tl at ’ 

a-o her p oceedmg unless h,s services were 
sought hv the pa'ty m the tatter ease atw 
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(c) who tenders, gives or consents to the retention, out of any fee paid 
or pajable to him for his services, of any gratification for procuring or having 
procured the employment in any legal business of himself or anj other pleader 
or mukhtir, or 

(d) who, directly or indirectly, procures or attempts to procure the 
employment of himself as such pleader or mukhtar through, or by the intervention 
of any person to a\hom any remuneration for obtaining such employment has 
been given by him, or agreed or promised to be so given, or 

(e) who accepts any employment in any legal business through a person 
who has been proclaimed as a tout under section 36 or 


NOTES 

refused b> pleader on insufficient grounds 
1928 M 592 See also 13 A L J 475c=30 
I C 145 (F B ) 1938 M W N 220= 

1938 Mad 276 (SB) It cannot be said 
that there is anjihing professional^ wrong 
in acting for an opposite party when the 
proceedings are different I L R (1938) 
Mad 399=1938 Mad 276 That a pleader 
was merely consulted by complainant at one 
stage does not preclude him from appear 
mg for the accused in proceedings regard 
mg a totally different incident 8 L 671= 
1928 L 65 See also 128 I C 354=1930 
Rang 335 In order to prevent counsel ap 
pearing for the other party he must have a 
definite retainer with a fee paid or he must 
hate such confidential instructions from one 
of the parties as would make it improper 
for him to appear for the other parly In 
the absence of either it cannot be said to be 
unprofessional on the part of the counsel 
to appear for the other party MOWN 
23=1934 Oudh 58 <S B ) A Hindu plea 
der allowed his father to purchase the >ery 
property in respect of which he was work 
mg for his client The transaction look 
place with the knowledge and consent of his 
client But m spite of this knowledge the 
client allowed the same pleader lo continue 
to work for him Further when the plea 
der appeared for his father against him m 
a case arising out of the sale transaction, he 
did not raise any objection against the con 
duct of the pleader for more than 18 months 
Held that though the pleader did not act 
up to the standard of propriety which was 
expected of a member of the legal profes 
sion who must enjoy t1 c complete confi 
dence of the litigant public and tbe Court 
and though technically his appearing siibse 
quenth against him was improper set no 
disciplinary action was justifi^ 1938 Pat 
28=1938 r W N 115=172 I C 849 («; 

B ) 

‘^EP^SSTE APPE-SR-SNCES FOB SAME PAkTS IN 
DIPTEllENT C-SPSaTIES— PBOPEirrS sollCl 

tor appearing for a client ssho is interested 
m two different capaattes can stale tl c case 
of Jus client in respect of each capacits lot 
he cannot appear ceparateh for the same 
person Nor is the same party entitled to 
ippear by separate counsel or separate soli 
citors m different capacities 37 Bom L K 
49=1933 B 119 

pix-spE* AcnNC AS kKrrrtsTOR — Wiiere a 


pleader who had been engaged by the plain 
tiff withdrew on behalf of defendant money 
which he knew was payable to the plaintiff 
and took a conspicuous part as arbitrator m 
a matter m which he was seriously and per 
sonally concerned he was guilty of profes 
sional misconduct 41 f C 32^2 P L J 
259 Pleader getting himself appointed 
arbitrator holding out promise to a party is 
guilty of serious misconduct 132 I C 576 
=1936 Pesh 113 

PtEADER LTKELY TO BE WITKESS IN A CASE — 
As to whether such vakil can accept brief 
reeSPLT 510=1927 P 61 117 I C 66. 
48 LW 276=(1938) 2 M L J 446 
Though It IS undesirable that a lawyer should 
appear in a case in which he knows or lias 
reason to believe that he would be an im 
porlant witness there is no harm m his giv 
ing evidence in a case in which lie is ap 
pearing 12 Pat 359=1933 Pat 306 

PtEAOER COLLECTIKC EVIDENCE FOE &1ENT 
—A pleader helping his clients by collecting 
evidence for them to be used on their behalf 
does not exceed his duties as their counsel 
1341 C 515=1931 L 246 

Absndonmevt OF Case —A pleader acts 
improperly in abandoning his clients case 
while m tbe midst of the clients examuia 
tion in chief After once taking up his 
elienis case lie ought to have seen that it 
was terinmated 14 Cr L J 379=20 I C 
139 (C ) See also 35 C L J 401=26 C 
W K 580 

Abanfonmevt OF ISSUE — A vakil s gene 
ral power in the conduct of a suit includes 
the abandonment of an issue which m his 
discretum he thinks it inadvisable to press 
1935 L 71 

Wiim MiaxcT TO ArrE.st not Excusni 
BV NOV FASMEVT OF FEES — It IS not proper 
for Counsel eitler m the High Court or in 
the Courts below to merely state to the 
^urt tl at he has no instnicticms He 
should clearlv specify wl at is t! c reason for 
1 1 $ fa ling to proceed with the case It may 

that Ic las not received his fees it mav 
l»e that 1 IS instructions lave been withdrawn 
or It mav be some ot! er reason But what 
ever lie reason is. he should elearlr state it 
to the Court 1036 A L J 992=19'6 All 
ftTO \ pleader is gu It' of msconluct if 
after receipt of fu’l fees he w Ifullr opjj 
Jecis to a'>'var a-d conduct a case 37 il 
2351=23 M L J 447 Per \a.r 

J — In tbe absence of such aa aETees»*ent er 
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at least notice to the party in time, a vakil, 
must appear and conduct the case though 
the fee or a portion thereof remains unpaid 
37 M 238=23 M L J 447 See also 10 
P L T 723=1929 P 337 (F B > When 
the client is for some reason or other, put 
ting off the settlement and pajment of fee 
a legal practitioner would be well advised 
if he served a registered notice upon him 
in good time intimating to him that if the 
client d d not settle and pa> his fee he would 
repudiate all his responsibilitj as a pleader 
1930 L 947 Per Curiam —When a plea 
der accepts a I'akalalnatna in the ordmary 
form he must atltod Court on etery occa 
sion to protect the interest of the client con 
cemed Any limitations on his obligation 
by special agreement must be proved and 
the onus lies on the pleader Non payment 
IS no justification for refusal to attend 49 
C 732=26 C W N 589=71 I C 81 (F 
B ) Where a pleader signs a vakalattuima 
on the distinct understanding that a sum 
paid to him is really in the nature of a part 
payment and that the client viill settle the 
proper fee afterwards and if the client fails 
to do so it folloAvs that mere acceptance of 
vakalaiiutvia cannot cast upon the P**®°**’ 
the duty of defending the case 129 I C 
301=1930 L 947 Taking fees as a pleader 
in a case where he is in f«t a ** 

grossly improper conduct 1925 O 139 

Failure to make cabxful ARRANCEMEirre 
IN A CASE shows z laxity in 
deserves no encouragement 183 1 C ieu 
=1939 Rang 262 

Supplemental Fees —To * 

client for a present o\er and 
m the case of success is disgraceful for an 
advocate The fa.lme of a “ 

exacting money as supplemental fee does 
not absolve him from his ^ toiv— 

to his client and the Court 16 I ^ 

14 BomLR 691 (FB ) 

of a special contract to the 

accepted by an Advocate must be taken to be 

for the whole case A wnhng to evidroce 

the terms of engagement be^veen the advo 

cates and the client is ^ways desirable 16 

Cr L J 707=30 I C 995 

Giving Impkopes Advice to Client — 
Pleader advising payment of moneys Ifom 
minors estate to the sureties as considera 
tion held there was no cause for proceed 
met acainst the pleader under S 13 {.0} or 
( 7 ) % kf L J 58=54 I C 163^ A yakil 

nf iNf Hich Court was suspended irom 
jractice for two years by the High Court 
under Cl 10 of the Letters Patent 
(Madras) for professional misconduct aris 
ing from the following acts he did txr (t) 
Rivin" improper advice and Retting a nomi 
nal sale for a low value (2) pleading a 
faUt defence (3) giving false evidence and 
suborning perjury 39 I C 289=40 M 69 

PurriNr irrelevant Questions in Oioss 
ixAMiNATJON — Protracted examinations of 
witnesses with fiiiestions which are quite 


irrelevant to the suit, and only tend to swell 
the size of the record mu«t be deprecated 
It IS an abuse which enormojislj increases 
the cost of litigation without any correspond 
ing benefit to the parties and it is clear!) 
within the powers of the High Court to 
direct inquiry with a \iew to disciplinary 
action m flagrant cases which come 
their notice at the hearing of appeals 193- 
A L J 198=1932 P C 69=62 M L J 437 
(PC) As to defamatory ^iggestion 
against witnesses sec 29 N L R 24— 1933 
N 47 

Error op Law —Error of law is ^ 
fessional misconduct 20 C W N 278— 

C L J 237=43 C 685 , ^ 

Misappeopeiatidn by Vakil of the 
money amounts to professional 
42 I C 135 See also 145 I C 
L J 954=1W3 L S7S (S B ) IS I C 
=13 Cr L J S13=5 S L R 22 Tli»! 
money is paid for payment of stamp fees 
IS not open to the legal “ “5, 

prooriate the same or any part of it tonaros 

fees due to him 1930 M W N 216 It 
IS the duty of every advocate ^ 

money on behalf of his client to toutiuet 
gallon with to keep an account of bow that 
money has been applied 90^ 

216 cho I L R (IWl) MaJ 
1941 Mad 63= (1910) 2 M L J 103UF 

B ) Vabl dishonestlj appropriating 
clients' monies -Repentance and plea of in 
dehtedness-Standa^ of professional con 

duct 88 I C 360=1925 M 797 (F B ) 

A leeal practitioner received money from 
the (Surt on behalf of his client 
le ui his own hands without any ) 

from the client so to retain it Subsequwt 
!y he chose to treat it as loan and gave « 
curity which he felt himself at liberty 
withdraw at his own will and 
Held that this was a grave offence woiaj 
amounted to professional misconduct 
L W 435=129 I C 233=1930 M 9-' 
(F B ) See also 1933 L 575=145 I ^ 
278 (S B ) 142 I C 593=1933 S « 
Where a pleader to whom money is g" 
his client for payment to an t,\s 

propriates that money towards his tee 
conduct is gravely improper and calls 

disciplinary action 1938 Lah 248=‘ .. 

C 29 Sec also I L R (1941) Lah 73 - 

1941 Lah 384 (F B ) While 

pnation by a legal practitioner or rn , 

belonging to his client is a very s 

professional misconduct which 

make it possible to allow him to _q{ 

practising in the profession the Court i 

precluded from re instating the pract o 

when adequate punishment has been ' ! . 
ed and he has shown that he has re 
tated himself m such a manner 'hat 
fitted to be admitted into the proi - 
again 1939 Mad 906=(1939)9 2 M L •/ 

632 (F B ) also I L R (1940) 

81 I L R (1940) Mad 8-1 . 

Pttrehastno Proterty m Court .r 

execution of his clients decree is guiiiy 
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professional misconduct equally so if he 
purchases the property for other persons 
13 Cr L J 795=17 I C S39 (A ) See 
also I L R (1938) Mad 399=1938 Mad 
276 (F B ) Purchasing from their clients 
or others any interests in any decree passed 
by the Court in \vhich the pleaders practised 
IS misconduct J938 M W N 220=1938 
M 276 (F B ) See also 52 L W 777= 
1940 P C 2(M=67 I A 431=43 Bom L 
R 465=73 Cal L J 121 (P C ) 

Taking Mortgage in Lieu op Fees at ex 
orbitant terms may amount to professional 
misconduct 12 P 843=14 Pat L T 70fc 
1933 P 571 (S B ) 

Mukhtar standing bail for accused in 

CRIMINAL CASE AND TAKING INDEMNITY niOM 
PERSON NOT ACCEPJED AS SURETY — The/e JS 
nothing against a legal practitioner becom 
mg a surety for an accused in a criminal 
case But v/here a muhhtar enters into a 
contract of indemmty with and receives 
money from a third person, who has been 
rejected as a surety becoming a surety such 
an agreement constitutes public mischief 
being opposed to pubhc policy and tlie 
mukhtar is guilty of unprofessional and 
highly improper conduct and when the 
mukhfar further attempts to conce^ the 
agreement from the knowledge of the Court 
It has to be viewed as a serious aggraimtion 
of the original oflfence rendering him liable 
to suspension from practice ISS I C 430 
=16 P L T 223=1935 P 19a (F B ) 

Necugence op Pleade* —Mere negligence 
does not found a petition for professional 
misconduct against a pleader There must 
be moral delinquency in addition to negli 
gence Wore a charge of unprofessional con 
duct can be brought Jiome Nor is there 
anything unprofessional in a pleader employ 
ing an utncgistered clerk The law allows 
a pleader to have two registered clerks but 
docs not insist that any clerk should be re 
gistered (1938) 2 M L J 661=1938 M 
965 (F B ) Mers neghgenee u not suffi 
nen» m itself to found a charge of frofts 
stonal misconduct Were a legal practi 
tioncr failed to certify the realisation of ttr 
tarn decree amounts, and it was found that 
It svas due either to stupiditj or to negligence 
or to both but that there was no element of 
moral dtlinquencj »t was held that it did 
not amount to profcssiorul misconduct I 
LR (1940) All 3S6=1W0 A L J 306= 
1910 All 8S9 (F B ) Negligent manage 
ment of his olTce and permitting the clerks 
to cheat the clients and mislead them as so 
the progress of the case »s misconduct lor 
which he might be suspend^ from practice 
35 M 543=39 I A 191=23 M L J 114 
fP C ) lOn appeal from 22 M L / 276 
il4 I C 9651 i-c*’ also 114 1 C 137= 
» CrLJ ^6 (2),62C ISS (SB). 
Counsel failing to appear in murder case but 
engaging another counsel on s-^ller fee is 
guntj -of gnv« irpropnety m the discharge 
CC,\C -411 


of his duty 108 I C 257=29 Cr L T 362 
£=1928 L 448 Pleader engaged m two 
cases throwing away interests of unimport 
ant client in favour of important client iS 
guilty of professional misconduct 10 Pat 
L T 664=116 I C 764=1929 Pat 153 
(F B ) A vakil who put before the Sessions 
Judge a statement which purported to be 
a petition from his clients and drafted on 
their instructions but which was m fact en 
lirely his own invention and contained state 
meats made recklesslj without reasonable 

G rounds is guilty of misconduct 18 A L 
419=56 I C 501=42 All 450 An advo 
cate in the exercise of his profession is 
bound to exercise reasonable and pru 
dence but he is not expected to be mfallible 
and unless the Court is satisfied that the act 
complained of was such that could not 
reasonably have been done by an advocate 
exercising reasonable skill and care^ a suit 
for negligence is not maintainable against 
tlie advocate 9 R S7S A tona fide mis 
take on the part of the pleader may be con 
doned but gross negligence in his part can 
not justifiably be condoned jo as to extend 
time under S S ol the Limitation Act The 
remedy of llie client is only against the de 
faulting legal adviser 1931 Rang 80 
Withdrawal of money on behalf of guardian 
and paymeot to his relation is negligence and 
not grossly improper conduct 1925 Cal 
146 Where it is shevm that the judgment 
debtor obtained copies of documents and 
gave them to his pleader and the latter did 
not produce the same at the proper time the 
Court may refuse to admit the same in ap 
peal The remedy of the party if any is to 
file a suit for damages against the pleader 
32 P L R 813 A pleader filed an appli 
cation for withdrawal of money m Court 
deposit, and it was found that the money 
was already withdrawn but the plader had 
checked the account books of his client to 
ascertain the amount »)thdra>m from the 
Court /feld that though the pleader should 
have been more careful it did not amount 
to misconduct or gross negligence 1936 
Ca\ 6S8 

Failure to keep Acenuvrs — Esen if a 
legal practitioner has not much work, he is 
bound to keep accounts for whatever work 
he may base, and failure to keep aecoonts 
amounts to professional misconduct (1940) 

2 M L J 1031=1941 Mad 63=1 L R. 
(1941) Mad 286 (F B ) 

See. 13 (f) MrscDSoucT ottieswt«e than 
PRoressiONAi- — The phrase “for any reason- 
able cavic" m the restdeary cl (/) of S 
13 IS not to be undcistood m an ejxrdm 
generis tense but it covers cases ether than 
tho«e of professional niscw*ocl m tbe ©rdi- 
nary sense, b« wb ch cr^ts a jlesder for 
the practice of his profession, for tsstaaet 
conslction for a enme isrolnrg disVmcsty 
or noil turp t-de or gross and fca'srnal 
icm t e ^ T t of Cozn 38 M L J 23=11 L 
\V, 192=55 I C. m (F B ). Set eUo 34 
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C W N 294 The jurisdiction under S 13 
sub S (/) IS not confined to acts done in 
a professional capacitj Talang part m an 
organised resistance to law and assisting^ a 
movement invohing gra\e danger to the 
public peace by a pleader may not have been 
done in a professional capacity but they are 
such as to render it neccssarj to enquire in 
to the expediency of allowing him to conti 
nue practice [49 C &45 (P C ), Foil 1 
Also where a pleader holds the view that it 
IS desirable to disobey the law he is Wtely to 
■advise his clients to break the law and it is 
undesirable m the public interests to allow 
one who sets a bad example to occupj the 
privileged position of a pleader ^ N L 
R 29=1931 Nag 33 (S B ) See also 
1931 Pat 369 (F B ) The mukhtar who 
advised his clients who had been acquitted 
in a crimmal case to present some grati 
fication to the Magistrate is guilty of mts 
conduct positively deplorable Mukhtar 
suspended for one jear 13 Pat L T 574 
s=1932 Pat 356 (SB) Where a plea 
der was comicted under Penal Gide for in 
timidating and assaulting a woman m a most 
tepreheasihle manner, 5ie conviction was 
not by itself suifiaent to show defect of 
^aracter which unfits him to be a pleader 
within the meaning of S 12 Though the 
words ‘an> other reasonable cause m S 13 
seems to be wide enough to include the case 
still the conduct was not such as to justify 
suspending him from practice 1929 R 352 
(1) S 13 (/) ‘s confined to the mis 
conduct of a pleader as such but also covers 
his misconduct as a party to suit 18 P R 
19li=28 i C 722 Entering deliberately 
into a false defence with intent to defraud 
nthere IS a ground of action under Ss J3 
and 14 9 I C 362=12 Cr L J 67 (C ) 

Pleadef xmfor committing contempt of 
Court — Disciplinary action may be taken 
55 A 148=1933 A L J 251=1933 All 224 
But see also 1932 All 492 (SB) Imput 
■utg dtshonesfy agamst officer of Court would 
amount to professional misconduct 143 
I C 359=56 C L J 595=1933 Cal 344 
Also imputation of Partiality and upfotruess 
to judicial officer 142 1 C 828=1933 
Rang 34 

Genolvi. Ruue foe acceptinc or REJEC^^<■ 
Cases — A law>er must as a general rule 
take up a case for anj member of the pub 
lie II (1) a fair and proper fee is tendered 
to him, (2) adequate instructions arc given, 
and (3) the case is of a class which the 
lawyer is accustomed to do He can Icgiti 
maiely decline to take up the case if he has 
an out station engagement, or is engaged m 
some social function is Incapacitated by ill 
health or an> reason which a sensible man 
would rccogniic adequate But to refuse 
to take up a case simply and solely on the 
ground that the advocate will not appear 
against a brother practitioner, or put for 
ward untrue excuses is m each case pro 
ietstonal misconduct and should be dealt 


witlt as such 1929 All 367 See also 27 
A L J 1M7=117 I C IW, 27 A L J 616 
=30 Cr L J 522 

Filing a false suit is misconduct A 
pleader can be dismissed or suspended 
The words and other reasonable cause la 
S 13 cl (/) are not to be construed e)us 
dent generts with causes enumerated in 0> 
(a) to (e) They include personal miscon 
duct distinguished from professional one 
12 I C 83S=4 Bur L T 273 39 M IW^ 
=32 I C 326 _ 

False Ststewents — See 121 I C 297— 
1929 Lah 803. (IMO) 1 M L J (Supp ) 28 
Where a pleader retamed in his service a 
suspected tout without dismissing him even 
after notice from the Bar Council ard 
thereafter gave a false statement tliat he 
hat^ dispensed with the services of that tout 
and stuck to that statement deliberately lu 
a subsequent enquiry, he was guilty ot 
professional misconduct under S 13 (/) 
27 I C 156 (F B ) It IS the duty of the 
Court not only to protect the members of 
the public agamst disreputable members of 
the profession but it is also its dutv to pro- 
tect the profession itself against the los» ai 
reputation brought upon it by the conduct 
of such members It is not part of tn« 
etiquette of the members of the professioo 
to tell lies in Court or to give perjured e'* 
dence on behalf of their clients Where the 
mukhtar informed the Court that accused 
could not appear m Court as he was unwell 
that day whereas m fact the accused h»“ 
come to Court that day and had been talk 
ing to the mukhtar held that the conduct of 
the mukhtar was highly unworthy of a meffl 
ber of his profession and that he should be 
removed from the rolls J5 P L T 63= 
1934 P J42 (S B ) See also 16 P L T 
231 (SB) Duty to be scrupulously 
honest in giving ev idence— Giving evasive 
and shuffling answers — Afisconduct H P, 

L T 665=1930 P 493 (F B ) A Ie^‘ 
practitioner who makes one statement be 
/ore the police m the course of an invesh 
gation of an offence and a diametrically op 
posite statement m the witness box m the 
trial IS guilty of the grossest raiscond“ct 
121 I C 297=1929 L 803 (2) An Advo 
cate having regard to his education and train 
ing and m particular the profession m \vni«‘ 
he IS engaged is expected to exercise gecaw 
degree of caution and rectitude than or 
nary persons m making statements on oam 
in a Court of law Wliefc therefore ^ 
Advocate was convicted of “'1 

ciplinary proceedings were started agaimv 
him the High Court marked their sense oi 
disapprobation of the Advocates conduct 
ordering him to be suspended 
for Six months SOWN 2 & 7 =Wl ^ 

161 A pleader in defending 


charges of professional misconduct 
“rtam statements He was dealt . 

^kmg them under the diSCi^linaO J.,f/ 
diction It was contended m his oe 
that the statements made by him in ceten 
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must be regarded as having been made bj 
an accused and were therefore protected 
held that the pleader was writing to the 
Court as a pleader and was responsible as 
such for the statements made by him 14 
Bom L R 700=16 I C 788=36 B 606 
Where a pleader in order to recover fees 
due to him from his client for work done 
made certain statements which if true would 
expose him to criminal prosecution Held 
that the conduct of the pleader though im 
proper was not such as to call lor action 
being taken under this Act 14 I C 208= 
IS C L J 224 The fact that a man is 
going to be injured professionally if he does 
not speak the truth is no valid excuse for 
telling a lie, but it is an attitude which is 
not uncommon and which is not of the most 
serious character It is very different from 
the case of a professional man telling a he 
fraudulently in the sense of wishing to as 
sist his client, in deceiving the Court or even 
wishing to assist his client in a claim tliat 
he IS making against another In this case 
the conduct of the pleader was disapproved 
hut no action taken 17 L W 358=73 I 
C 329=1923 M 485 Mukhlcr having no 
practice as such but acting as professional 
identifier— Unprofessional conduct — False 
identificalion-Liabilit) to be suuck off the 
roll 16 Pat 121=17 Pat L T 951=1937 
Pat 138 (S B ) . 

Giving false information to atf-Nr —a 
pleader who gives his client false mfomia 
tion that a certain order has been passed b> 
a Court when no such order has been passed 
at all 18 guilty of fraudulent and grossly 
improper conduct m the discharge of his 
orofcssional duty within the meaning of 
S 13 (h) of the Act 39 C W N 283 
Where a charge against a pleader i$ that he 
was engaged by a certain client to file a cri 
mmal revision petition but he did not do so 
and that in reply to a post card sent to him 
by the client his clerk falsely informed him 
under the pleaders instructions that the 
said revision had been filed but there is no 
material on record beyond the bare word ot 
the pleaders clerk that the false information 
in the post-card was gwen under the instroc 
tions of the nleadcr tlic pleader cannot U 
held guilty of improper conduct 163 1 C 
97S=1936Lah 1013 . , , ^ 

False IcENTtnCATioN — A legal practi 
tioner is guilty of professional misconduct 
,( ti# identifies a person not known to him 
21 Cr L J 635=57 1 C 818 (F B ) See 
iixo tiirWN 417=^’ Pat L T 
W1 Pat 179 (S B ) It 18 not enough for 
a legal practitional who comes forward as an 
identifier to rely merely upon the fact that 
he lias been told b\ his clerk that he identi 
fies the person That does not ^itlc the 
mukhtar to pose as an identifier T1 e iden 
lification must be a g«unc idcnlifintioa 
Cases of carelfft tdenU^cah.-m by /c^^si /vcc- 
hltoners must be dealt wnth great sesentj as 
they in>'ol>‘« not only an oflenct on the pan 


of the legal practitioner against the duties 
of his profession but also an offence against 
the state and public funds 10 Pat L T. 
Ml=19» P 339 (F B ) S-cc also 1930 
P 495 (1) 

False attestation -^ee 13 I C 397= 
14 C L J 606 

Fiunc false fees certificate —It is very 
serious matter for a pleader or an advocate 
to file a false fees certificate with regard to 
fees which he has not received and the Court 
will take strong disciplinary action in any 
such case coming to its notice 1941 Mad 
90S=(1941) 2 M L J 663 (S B ) 

Perjury — Perjury by members of ihe 
legal profession apart from the question 
that It IS criminal offence, is a very serious 
matter from the point of view of the profes 
Sion Apart from the fact that it harms the 
profession, it sets a s cry bad example to the 
general public and is a great block in the 
administration of justice Therefore if and 
when cases of perjury by members of the 
legal profession are discovered the member 
concerned deser\es the most severe punish 
ment which the High Court can gi\c m the 
exercise of its disciplinary jurisdiction on 
the legal profession Where the perjury 
was committed by a yoimg inexperienced 
pleader which showed that it was not idtend 
ed to deceive the Court or to practise any 
fraud upon it Held that suspension from 
practice for six months was sufficient 1935 
Pat 249=16 P L T 231 (S D ) 

Criminal CoNvicnoN {see Notes under 
S 12 stifra) — Where the person committing 
the offence does not bring the fact to the 
notice of the High Court at the time of 
his admission as a pleader, when required 
to gne all necessary information at the 
time of his enrolment he commits another 
serious offence of deceiving the authorities 
and (he High Court is entitled to take him 
to task for it Persons applying for being 
admitted to be pleaders should fully and 
frankly disclose all tlie circumstances of 
their past career with the knowledge that the 
High Court would take into consideration 
esery matter which ought properly to be 
dealt with by it 175 I C 124=1938 Rarg 
159 Eicn if a person is conMcted of a 
criminal offence ii is necessary for the 
Court, before taking disciplinary action, to 
l^w whether his conduct necessitates such 
action Where the judgment la the cnmi 
nai case does not disclose what exactly the 
conduct of the practitioner was the Court 
may P't the accused the benefit of doubt 
15 N L J 90 When crimnal proceedirgi 
are taken against a pleader or an advoote 
jind finally concluded, they most be taken to 
ha\e l«en rightly decided, ard the qaestion 
to be determined m a subsequent enquiry as 
to whether die advocate or j leader ought to 
bare discifljary action taken aga~>t him 
ts whether epem a perusal of d< farti aal 
Circumstances disclosed o Ihe evidence n 
the cTimmal proeeedmgs h.s offence has been 
one imjiymg a defect of et*rac*eT which 
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unfits Jiim to be a pleader or advocate Such 
a defect of character normally involves 
moral turpitude 1938 Rang L R 125 (S 
B ) In a case where an advocate was con 
victed of the offence of defamation the 
High Court while holding that no discipli 
nary action was called for on their part ob 
served that responsible citizens when afford 
ed the opportunity of making charges against 
persons (whether known to them or not) 
of which they had not ascertained the truth 
should be careful not to aggravate the de 
famatory nature of the matter by lending 
their support to an implied acceptance of it 
without careful investigation into its nature 
1938 Rang L R 125 (SB) A person 
who IS convicted of so serious an offence 
as of receiving stolen goods even though the 
property may not be of very great value is 
not fit to be a pleader 175 I C 126=1938 
Rang 160 An offence of the character of 
one under S 377, I P Code committed 
by a pleader or advocate cannot be ordinarily 
condoned Where however the offence 
was committed very early in life it ought 
not to debar the person committing it who 
IS making an honest attempt to reform from 
ever seeking respectable society or from be 
mg a member of an honourable profession 
175 I C 124=1938 Rang 159 A pleader 
convicted of criminal breach of trust may 
come under &is section 1940 Rang 242 
A pleader who was suspended for six 
months after a conviction for breach of Salt 
Act did not apply for restoration of certi 
ficate but was again convicted under S 17 
Criminal Law Amendment Act He made 
no appearance to notice under S 14 Held 
that his name should be removed from rolls 
140 I C 295 (1)=1932 Pat 300 (S B ) 
Altering Document after Execution — 
Where with a view to avoid paying a 
penalty as required by the stamp law a soli 
citor altered a deed materially after its exe 
cution he was struck off the rolls 31 M 
L T 107 (P C ) Fabrication of docu 
ments by mukhtar 13 Pat L T 552=1932 
Pat 289 (SB) Altering survey num 
ber m petition is misconduct 87 I C 
Tampemnc with Court’s Records —To 
tamper with the Court s records is a serious 
matter and a pleader would be acting with 
out due care and caution and without sense 
of responsibility m avowing it to be done by 
his clerk 36 I C 874=20 C W N 1069 
Conduct of the pleader m tampering with 
Court records cannot be easily excused 
Such misconduct deserves suspension from 
practice, though the pleader concerned hap 
pens to be ywng and inexperienced IS 
Pat 652=17 Pat L T 266=1936 Pat 418 
(SB) The removal from the Court by 
a mukhtar of a complaint amounts to gross 
misconduct 43 I C 93 A pleader by 
virtue of hts position is an officer of the 
Court and it is ms du^ to protect all minor 
officials of the ‘tom any temptation 

consequently a pleauer should not induce a 


peshkar of the Court to take a document 
which has been filed in the Court to the 
pleaders house for the inspection of his 
clients 10 Pat L T 715=1929 Pat 338 
(S B ) 

Tampering \\ ith evidence —Advocates 
and pleaders retained in a case ought to be 
extremely careful in approaching and ques 
tionmg persons who to their knowledge 
have been approached are cited with the 
other side for the purpose of giving evidence 
so as to give no room for any suspicion that 
they arc attempting to tamper with the evi 
dence or with the witnesses 1929 M W 
N 384 (F B ) See also 46 I C 819 171 
T C 503=1937 Rang 345 Where a plea 
dcr bribes certain witnesses who are likely 
to be summoned by the opposite side m con 
nexion with an election petition into swear 
ing affidavits to the effect that they do not 
know an3rthing about the matter and also 
tries during hearing of the petition to tam 
per with other witnesses by offering them 
bribes his conduct is such as disentitles him 
to remain on the roll of pleaders 1938 
Rang 294 Visiting handwriting expert 
and talking about criminal case under invest! 
gation on behalf of person involved in case— 
Propnety — Liability to suspension U 
Pat L T 348=1936 Pat 433 (S B ) 

Retention of Client's Moneys *’5: 
Sind 65 See also 1933 Lah 57S 1933 

Sind 45 39 Mys H C R 553 

Bribery —The High Court dismissed a 
mukhtar for having received a sum of money 
from one of the persons against whom a 
case is pending for the purpose of bribing 
the pol ce acting as a go between 39 I L 
305=21 C W N 516 For a legal practi 
tioner to suggest that an official or any one 
should be bribed amounts to professional 
misconduct and professional misconduct o£ 
a grave nature The fact that bribes of 
this nifure have been given by others is no 
excuse See 47 L W 1S6=(1938) 1 M L 
J 410 (r B ) The fact that proceed ngs 
in respect of such offence are mst tutea 
against a pleader as the result of a grudge 
makes no difference to the gravity of the 
offence and cannot be pleaded ui excuse 
1938 Mad 264=(1938) 1 MLJ 410 (f 
B ) 17 Pat L T 263=1936 Pat 337 (S 

B ) Bribery or attempted bribery 07/“ 
vacate is grossest professional misconduct 
and an advocate found guilty of an offence 
like bribery or attempted bribery cannot in 
any circumstances suffer so slight a p^'ty 
as suspension for four years It is an 
which can necessarily only be purged after 
strenuous efforts and after a long period 
during which he has tried his best to rein 
state himself in society No doubt the door 
is not inevitably and permanently shut to 
I^rsons who are disbarred they maj aitc" 
the lapse of a suitable period of time pro 
yiaed their conduct has been umformly satis 
factory ultimately reach reinstatement 

reinstatement is not a matter of course 
it Is not something which can be hoped for 
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Within a brief period of time lOW 
L R 213=1039 Ra„F 142 fS E ) 
a picajer bribes certain ivilness wbo are Iili 
ly to be snmmoned by the opposite side .n 
connexion iiith an election petiOo? into 

not know amthinir about the matter and also 
tries diirmc bearini; ot the petition to tom 
^er other ttUnesset 6^ offertna them 
bribes his conduct is such as disentifUs him 

son by whom he had never been instructed 
and seeks to justify his conduct by the pro 
^letwn of a forged donmeni it would not 
be a matter for suspension for a month or a 
year he would be totallj unfitted to exer 
CISC the responsible duties of a pleader and 
would have to be struck off the rolls of 
^ ^ 756=1939 

Taktw. Part in Poutict -The junsdic 
tion of the High Court to fake action acainsl 
legal practitioners is not confined to acts in 
professional capacity but may extend to 
other activities e <7 organized resistance to 
payment of tax which entails grave danger 
to the public peace 49 C S45=49 I A 
319=44 M L J 32 As to erUtcism of 
see 3« M L.rT 230=55 I C 
198=1920 M W N 105 fP D ) As to 
conviction for «ed tion see IS Lah 3M— 35 
Cr I j 1010=1934 lah 251 (F B ) 

Civil DisonEMENCE —Where certain prac 
lising barristers and pleaders joined the 
movement called the Satj-agraha Sabha and 
signed a pledge whereby they undertook to 
refuse civilly to obey such hws as a com 
miftee to be hereafter appointed mav think 
fit Held that the barristers and pleaders 
had by signing the pledge rendered them 
selves amenable to the disciplinary jtirisdic 
tion of the High Court but that under th^ 
circumstances a warning wa« enouch 22 
Bom I R 13=54 I C 679=44 B 41? Vee 
also 145 I C 316 (expression 'defect of cha 
raefer’ in S 12 includes acts other thin 
those of moral turpitude) 1933 C 731 27 
N L R 29=1931 N 33) Certain pleaders 
had collectively agreed upon abstention from 
Court to assist the bovcott movement Held 
that the pleaders were guilty of unprofes 
«ional conduct within the meaning of S 13 
(h) and (/) Order for siispenv on for 
threo months passed f-JQ C 7^Z Ref to ) 

132 I C 900=35 C W N 223=1931 C 706 
Practising pleaders wishing to remain on the 
rolls must rcmeml>er tint tIio«e who live 
bv the law should keep the law and not en- 
courage others in its hreaeh bv piibhclv ex- 
tolling and glonfvnng persons ser*en-ed ard 
by showing heartj svmpathv towards 
tious and disloval morement 1031 ^ 

A pleader who gives formal ml pv.b*ic « 
pression of his approval of the breach of t’ e 
laws of the land is not a proper pcr«c*n to 


I°C IS" S 33=140 

the'^Atf ? audience to break those laSf Jh.ch 

lhich%f f "Sen STThe^eeTh^S 

orderTJor''d5S Sfmcl''’ire' d.? 

Unlawful Assoctatton 
iw } A for tfjc exercise of 

111 i!i ^ot of the Vakil 

should have subjected him to anything like 
general infamy or imnutalion of bad charac 
ter 12 Pat L T 725=1923 P 185 
INTIMIDATINC A WITNESS -To prevent 
from pvmg evidence is professional mis 
conduct 19 Cr L T 803=46 I C 819 (F 
B ) See also 1929 M W N 384 As to 
temper bv counsel see 12 Mys 
L J 292=39 Mys H C R 380 
Counsel issuing election manipesto — 

the le^I profession that no attempt should 
"’•‘de toadvertise oneself directly or J, 
directly The issuing of circular letters or 
election manifestoes by a lawjer with his 
name profession and address printed there, 
on appearing to the members of his profes 
Sion practising m the lower Court, vClio are 
of course in a position to recommend clients 
to counsel practising m the High Ckiurt is 
obviously an indirect way of advertisement 
It docs not however amount to any profes* 
sional misconduct but only to a breach of 
a Proj^sional etiquette 1934 A 1067=153 
I C 667 {5 B ) 

Attempt to bring iNnuENCe on Judge — 

A pleader attempting to bring influence on a 
Judge before whom he is arguing an appeal 
through a relative of the Judge is guilty of 
p-oss misconduct His act is highly repre- 
hensible and It IS m the interest of the legal 
profession that serious notice should be 
taken of such acts and severe punishment is 
called for in such a case 164 I C. 384— 

1936 Lah 732 mere however the pl«- 
der concerned is inexperienced and expres- 
ses his penitence at once and makes no 
denial of what he had done, and the ofTence 
IS not viewed by the public with that dis 
favour it should he need not ^ censured 
and warned and ordered to pay the costs of 
the proceedings 1936 Lah 732 
CoVTEMIW or CoUET EV LeCAL PlACTI 
TTOVE* — No power to pnnuh for centempt 
of an mfenor Court now exists uv^epend 
entiv of the I P. Code and the Coefempt of • 
Courts Art and no di«cipl nary power orer 
legal practitioners or power to pir-ish for 
conferiT-t out*ide the proviiions of I. P, 

Code IS ve«t*d ta ii-e st.*«rdi?atc Cot-rti 
12a I C 477=52 A 619=1930 A 223 (F- 
B ). A r*ckftar wJio ad'^'essed certam 
let*e*a to a Vig-stra'c fa ec— eetjoo wub » 

«*.«v for wl sfh he had a’p’ ed. aryj the cco* 
tee*s of the Hters srere p-xisslji 
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unfits him to be a pleader or advocate Such 
a defect of character normally involves 
moral turpitude 1938 Rang L R (S 
B ) In a case where an advocate was con 
victed of the offence of defamation the 
High Court while holding that no discipli 
nary action was called for on their part ob 
served that responsible citizens when afford 
ed the opportunity of making charges against 
persons (whether knotvn to them or not) 
of which they had not ascertained the truth 
should be careful not to aggravate the de 
famatory nature of the matter by lendmg 
their support to an implied acceptance of it 
without careful investigation into its nature 
1938 Rang L R 125 (SB) A person 
who IS convicted of so serious an offence 
as of receiving stolen goods even though the 
property may not be of very great value is 
not fit to be a pleader 175 I C 126=1938 
Rang 160 An offence of the character of 
one under S 377 I P Code committed 
by a pleader or advocate cannot be ordinarily 
condoned Where however tlie offence 
was committed very early m life it ought 
not to debar the person committing it, who 
IS making an honest attempt to reform from 
ever seeking respectable society or from be 
ing a member of an honourable profession 
175 I C 124=1938 Rang 159 A pleader 
convicted of criminal breach of trust may 
come under this section 1940 Rang 242 
A pleader who was suspended for six 
months after a conviction for breach of Salt 
Act did not apply for restoration of certi 
ficate but was again convicted under S 17 
Criminal Law Amendment Act He made 
no appearance to notice under S 14 Hfld 
that his name should be removed from rolls 
140 I C 295 (1)=1932 Pat 300 (S B ) 
Altering Document after Execution — 
Where with a vie\v to avoid pajing a 
penalty as required by the stamp law a soli 
citor altered a deed materially after its exc 
cution he was struck off the rolls 31 M 
L T 107 (P C ) Fabrication of docu 
ments by mukhtar 13 Pat L T 552=1932 
Pat 289 (SB) Altering survey num 
ber m pebtion is misconduct 87 I C ftw 
Tampering with Court's Records — To 
tamper with the Court s records is a serious 
matter and a pleader would be acting with 
out due care and caution and without sense 
of responsibility m allowing it to be done by 
his clerk 36 I C 874=20 C W N 1069 
Oinduct of the pleader m tampering with 
Court records cannot be easily excused 
Such misconduct deserves suspension from 
practice, though the pleader concerned I»ap 
nens to be young a^ inexperienced IS 
Pat 652=17 Pat L T 266=1936 Pat 418 
(SB) The removal from the Court Iqr 
a mukhtar of a complaint amounts to gross 
misconduct 43 1 C 93 A pleader by 
virtue of his position is an oOiccr of the 
Court and it is his duty to protect all minor 
olTcials of the any temptation 

consequently a pleader should not induce a 


peshlrar of the Court to take a document 
which has been filed m the Court to the 
pleaders house for the inspection of his 
clients 10 Pat L T 715=1929 Pat 338 
(S B ) 

Tampering w ith evidence — Advocates 
and pleaders retained m a case ought to be 
extremely careful m approaching and ques 
tionmg persons who to their knowledge 
have been approached are cited with the 
other side for the purpose of giving evidence 
so as to give no room for any suspicion that 
they are attempting to tamper with the evi 
dence or with the witnesses 1929 M W 
N 384 (F B ) See clso 46 I C 819 171 
I C 503=1937 Rang 345 Where a plea 
der bribes certain witnesses who are likely 
to be summoned by the opposite side in con 
nexion with an election petition into swear 
ing affidavits to the effect that they do not 
know anything about the matter and also 
tries during hearing of the petition to tarn 
per with other witnesses by offering them 
bribes his conduct is such as disentitles him 
to remain on the roll of pleaders 1938 
Rang 294 Visiting handwriting expert 
and talking about criminal case under investi 
gation on behalf of person involved in case— 
Proprietj— Liability to suspens on U 
Pat L T 348=1936 Pat 433 (S B ) 

Retention of Client’s Moneys ~See 19W 
Smd 65 See also 1933 Lah 575 1933 

Sind 45 39 Mys H C R SS3 

Bribery —The High Co irt dismissed a 
mukhtar for having received a sum of money 
from one of the persons agamst whom a 
case IS pending for the purpose of bribing 
the pol ce acting as a go between 39 I k 
305=21 C W N 516 For a legal practi 
lioner to suggest that an official or any one 
should be bribed amounts to professional 
misconduct and profess onal misconduct of 
a grave nature The fact that bribes of 
this nature have been given by others is no 
excuse See 47 L W 156= (1938) 1 M ^ 

F 410 (F B ) The fact that proceed ngs 
in respect of such offence are uist luted 
against a pleader as the result of a grudge 
makes no difference to the gravity of the 
offence and cannot be pleaded in excuse 
1938 Mad 264=(1938) 1 M L J 410 (F 
B ) 17 Pat L T 263=1936 Pat 337 (S 
B ) Bribery or attempted bribery by 
vacate is grossest professional misconduct 
and an advocate found guilty of an offence 
like bribery or attempted bribery cannot m 
any Circumstances suffer so slight a penalty 
as suspension for four jears It is an office 
which can necessarily only be purged after 
strenuous efforts and after a long period 
during which he has tried his best to m “ 
state himself m society No doubt the door 
IS not inevitably and permanently shut to 
persons who are disbarred they maj after 
the lapse of a suitable period of time pr® 
vided their conduct has been uniformly sab* 
factory ultimately reach reinstatement udj 
reinstatement is not a matter of course ^ 

It IS not something which can be hoped for 
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N'OTr': 

a r-*T;<vl of t:«r low p»..e 

I. R Ran- I<2 fc p \ Wh^tt 

a fpr^a.f, «i ^ ar»* t^r. 

Ir fo V oj»va« f- «?*» 

trmrvnn With an p’«YtA<^ r^i r“to 

»mra{t-e to ffTrpI UM <»A 

l^ntp an3l1^ nsr alw,? «t • r3at‘«-r »- ! s1«A 
tTJf* <fnT5*'C I r-snor of T^'ii»r*n to 
frr tmffi rthrt in'nrjfn If-ptn 

V.U mo^nrt »» «nph a* Jn»t> 

tri rrm»’n on t'm roll of rVa-'r^t \73 1 T 
:31=l<5WRa'ir Tit 

r<Tpi-r»t ~)f a r1ra»lpr i« of 

m-fraAo-trirr t« aror-ar on f.r'n1f of a r^r- 
9f»n frt n1o«ri tir t-»,f orn-rr >>rrn •fi«frn'tf«) 
an-l trrV* lo iii«fifr lii« ron fnri 1o ihr 
ifuftiflm of «T f^rrfni »l n-o«ttil not 

}m' a fnitfrr tnr tjjiornoon fr>» t r'tmth ftt a 
jTar- lie veniM Iw* JotalN tinfitfMf to crrr- 
ri«e tlie fr«pon4tMe «fiiiir« of a oJratW ami 
wwiM Iia\r to l»n *1711^1 of^ tie rol|« «f 
TlearlpM fofthwtlli IM r r yVrrrlOJ') 
Rjr;. .112 

Tartar r»*r iv roiirtr* - Tl r tt>ti<'fie 
lion of ihr M’clt Conn to filo m-don aninti 
Irral prartitionori i« not ewtlroff to a't« tn 
jifnfe«''otia1 ent»aeit5 Inii rmt exteo*! to 
Ollier aeli»itif« < n ofr’P'reH *-e«t«finee to 
pawent of ta» wliirti enlml* crave dancer 
In lire pyl lie r^see. *19 C. Al':“49 I A 
3l9s4^ If f. / 12 A< tn rn/tW/ffr of 

c^nn'ntVfrclion, «<>? ic \f f ,1 2Vls?5 I C 
109=1020 M \v V lOS cr n ) Aa In 

fonvietion for »edcfion tee IS f.afi .1^=25 
Cr I. I IftlOslOVl fjli 231 (f n ). 

rivti. ni<onrptPVfT — Wliere eertam pm* 
liMoc tiirn'tera am! pteadera joWiI the 
tnovrment calletl lire ^Uvacnln and 

sicned a ptedee vv hereby thev nmlcrtnok to 
refii«e civtlU tn oliev stieb li\vv as a corn* 
millee to lie hereafter nnpoirted mav think 
fit. Ilttd that the Inrn^ters aref filemlcrs 
had bv slcnmc the pledee, rendered them- 
selves ameflihfe to (he dKCtplmarv t«n<dfc* 
lion of the Hiffh Court hiit that under the 
eircumstances a warnioK wa« enoueb 22 
Bom I. R 13=rM I C 679=44 H 4I« 
ofjo 145 I C. 316 (expression ‘defect of cha- 
racter’ vn S 12 includes acts other tinn 
those of moral turntude) 1933 C 731: 27 
N Iv R 29=1931 N. 33) Certain pleader* 
had collectively agreed upon abstention from 
Court to assist the boycott movement Held, 
that the pleaders were RUilty of tmprofes- 
sional conduct •witbm the meaninR: of S. 13 
(6) and (/). Order for suspension for 
three months pass^ (49 C. 732 Ref. to ) 
132 I C. 900=35 C W N 223=1931 C. 706 
PractisinK pleaders wishing to remain on the 
rolls must remember that those who live 
by the law should keep the law and not en- 
courage others in its breach by publicly ear- 
tolling and glorifying persons sentenced and 
by 'showing hearty sympathy towards sedi- 
tious and disloyal movement. 1931 S, 33 
A. pleader who gives formal and public ex- 
pression of his approval of the breach of the 
laws of the land is not a proper person to 


f*r 2?r 1931 S. 33=!40 

5rTT«nc ttrmt'w T«rjvKtsv. tjvsv« awp 
rrnrrr rt.msM. Osum* -T!« speech m- 
atmg the audime to break those laws which 
the All-Todia Congress Committee mirhl 
dware s'muM be broken and the speech in 
which the speaker exhorts the audimet to 
resKi orders for dispersal attract »he dis- 

TAXixft Paw IV UvuwfLX Assoctattov 
—It ts not neeesiarv for the erereise of 
lhi« iwrisdiclion that the act of the Vakit 
should hive •tihjpctrd him to anything like 
gereral infamv or ‘immitalion of had charac- 
Irr. 12 raf.l. T. 723=1923 P. 165. 

IvTiMiPiTivr; ^ A WfTVtss.— To prevent 
from gfiing rsiflenee Is prole^s'tontl mis- 
conduct 19 Cr.I. I. fW=46 I.C. 819 (F. 

B ) See oho 1929 Xf.W.U. 3W. As to 
duttar of temper hv tavnsfl. tee 12 Mrs. 

1. 1. 292=39 Xfjs.ir.C.R, 360. 

Touvstt issutsfl rttenov MAKirrsio.— 

If IS a wTlbrecognlscd rule of eliijtiette In 
the legal profession ih-sf no attempt should 
he made to advertise oneself directly or In- 
directly. TTic Issuing o£ circular letters or 
election mnnifestees by a lawyer with his 
name, profession and address printed (here- 
on. appearing to the members of his rrofes* 
sfOrt praetKinff in the lower Court, ttrio are 
of course In a position to recommend clients 
to counsel practising In the High Court, is 
obviously an Indirect way of advertisement 
It does not however amount to any profes- 
sional miseondoef. but only to a breach of 
a professional eli<iuette. 1934 A, 1067=:1S3 
I C. 667 (S.B.). 

ATJTSflT TO TRINC INfLUEWCF OM JuDCE.— 

A pleader attempting to bring influence on a 
Judge, before whom he is arguing an appeal 
through a relative of the Judge, is guilty of 
gross misconduct. His act is highly repre- 
hensiWc and it is h the wtercst of (he legal 
profession that serious notice should be 
taken of such acts and severe punishment is 
called for m such a case. IM I.C. 384= 
1936 Lah. 732. Where however the plea- 
der concerned is mexpcricnced, and expres- 
ses his penitence at once and makes no 
denial 6f what he had done, and the olTence 
ts not viewed by the public with that dis- 
favour It should, he need not be censored 
and warned and ordered to pay the costs of 
(he proceedings. 1936 Lah. 732. 

Contempt of COxntT by Legal Tracti- 
■rioNEn — power to punish for contempt 
of an inferior Court now exists independ- 
ently of the 1. P. Code and (he Contempt of ' 
Cburts Act and no disciplinary power over 
legal practitioners or power to punish for 
contempt outside the provisions of I. P. 
Code IS vested m the subordinate Courts. 

12S I.C. 477=52 A. 619=1930 A. 22S (F. 

B ). A mukhtar who addressed certam 
letters to a Magistrate in connection with 
copy for which he bad applied, and the c 
tents -of the letters were grossly insu 
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the mukhtar could be proceeded against 
under S 13 (f) 52 I C 798=42 A «r= 

17 A L I 1050 See also 38 I C 980= 
44 C 639=20 C W N 1284 As to procec 
dure in case of contempt bv legal practi 
tioner see 27 C W N 88=71 1 C 673= 
1922 C 550 A legal practitioner who 
writes a letter to a judicial officer abusing 
him m a particular manner is guilty of 
grossly improper conduct 44 1 C 123= 
161 P L R 1917 Letter by a pleader 
which contains vulgar abuse of Magistrate 
and a demand for an apology apparently 
followed by the threat of further proceed 
mgs IS highly improper 25 Bom L R 264 
=73 I C 353=1923 B 234 Imputing 
racial antipathy to a Judge and charging him 
with having allowed such feelings to influ 
ence him in passing unfavourable oiders 
A belated apology in the High Court was 
held to be insufficient 67 I C 504 ^ Cr 
L J 408 (L ) A pleader addressing a 
letter to a Commissioner appointed to in 
vestigate a case to report m liis client's 
favour is guilty of professional misconduct 
IS" P R 1915=28 I C 722 Where a 
pleader addressed to the Commissioner of 
the District a most disrespectful letter and 
circulated it free among his subordinates 
he w« guilty of misconduct though the 
matter is one of a private nature between 
the pleader and that officer 28 I C 722 
See also 147 I C 330=35 Cr L J 433= 
1934 A 317 12 Mvs L J 292=39 M>s H 
C R 380 61 C 523=152 I C 58=1934 C 
723 A letter published by a pleader allcg 
mg that a certain Judge is indolent and takes 
credit for cases not tried but compromised 
even if written in good faith and 
does not constitute the offence of libel 
amounts to misbehaviour 44 I C 33^41 
S L R 81 (F B ) See also 3S C L J 403 
=26 C W N 580=1923 C 252 1933 R 
34 An advocate deliberately making false 
allegations involving imputations upon the 
fairness and impartiality of judicial officers 
in proceedings connected with an execution 
CISC to which he was himself a part' 
cannot be punished under the disciplinary 
aide under Bar Councils Act 1932 A L 1 
7^=1932 A 492 (SB) See also 1934 
P SW (SB) Instructions from a client 
are no excuse whatever for a pleader ex 
ceeding his duty towards the Courts A 
conditional apology is valueless 25 Bom 
L R 2f>4=73 1 C 353=1923 B 234 See 
also 33 P L R 78a Although it is per 
fectly true in one <;cn«c that a legal adviser 
must accept statements of fact from his 
client yet in applications for transfer state 
ments imputing prejudice or unfairness or 
corruption to Magistrate si oul I not l>e made 
unless the statements of the client as tested 
by the adviser are found sustainable 8 P 
573=10 Pat L T 711=1929 V 151 (F B ) 
A statement made hv a counsel before the 


> m'lnictions arc that hit client does not that a co trustee of his lias misappropr! 


wish the matter to be argued before the 
Bench as constituted amounts to a contempt 
of Court 33 P L R 872 As to making 
reckless allegations in pjeadings see 152 I 
C 313=13 P L T 560 (S B ) Pleader 
as suitor committing contempt of Court is 
liable for disciplinary action See 55 A 
148=1933 A L J 251=1933 A 244, 1932 
A 492 (S B ) 

Conduct of case — Intimidstiov by 
Judge — Duty op Counsix to protest — It is 
the duly of the members of the Bar if Iheif 
clients are prematurely threatened from 
the Bench not to adopt an attitude vhieh 
may appear pusillanimous but to protest 
then and there that they resent such obser 
vations and if necessary after consultation 
with their attorney instructing them to 
apply for a transfer of the case to the list 
of another Judge 60 C L J 179=39 C 
W N 61 

Trying to know the effect of a judg 
MENT before its DELUTRY AMOUNTS TO PRO- 
FESSIONAL MISCONDUCT -^ee 75 I C 728= 
5 Pat L T 350=1924 Pat 131 

Acts not AMOuwnNC to Misconduct — 
Where a pleader allowed another person to 
sign m the name of his client an applies 
tion filed in Court as his client had a swol 
Icn hand and could not himself sign it, he 
committed a breach of his professional dutj 
but m the circumstances it is not necessary 
that the Court should take disciplinary 
action against him 14 Rang 152=1936 
Rang \77 Pleader employing unrcgisfer 
ed clerk against R 978 (2) (in) of the 
Oilcutta High Court is not guilty of mis 
conduct under S 13 (/) so long as thi* 
clerk IS not employed m doing the work of 
the registered clerk and is not allowed M 
liave access to the Court staff 41 C W N 
929=170 I C 251=1937 C 408 Where a 
solicitor icting for a plaintiff who had be« 
refused a warrant for the detention of the 
defendant bi a Court started a criminal pro 
cess on the same subject matter obtained 
Ills warrant from a different Court almost 
as a matter of course his conduct does not 
necessarily involve any punishable contempt 
of the Civil Court The law docs not res 
trict a litigant to a single form of remedy 
and he may pursue all the legal remedies 
appropriate to his gries-ance 14 Bom L 
R _ 471=23 M L J 1M=IS I C 72 (F 
C ) Where a solicitor substituted me 
name of two witnesses in a summons on tne 
ground that the persons originally sum 
moned were totally ignorant of the /RCts o 
the case Held no misconduct lo 1 
72 (PC) Adjournment asked for m 
good faith to apply for transfer— Suose 
quent finding that sufficient grounds to 
transfer did not exist—Pleader responsiDie 
for the transfer application is not oecewan 
ly gu Ity of misconduct 1928 A 396 (1«^ 

A 2S3 Dist ) mere a pleader " >o »* 
®**e of the trustees of an institution . 
give information to the police when he hn 
that a .-/s M h.t l.ni misaDproprUtea 




Tnr l.rca pKACrmosrK^ Act (XVIII or 1 B 7 !)). 3287 

K any «tJch pander or mtilkhlar pract:<infj In any !ubor(l?hale Onirt 

clo«- »o the Giurt a rfnle^’tortal fommunl- 
rati»m ns-!.* fo >i.n fm client. U Cr L 
I 4^«=?1T C 5'« 

iVirrmr oi' ronrr< —19 C 732=; IS C t 

t .lsA=y, r W N’ 559 (r.n ) : 23 c.\v. 

S’ I C. 2f)0-J92J c. 212; 35 C.W. 

ntfrrx or Prior — In procredintrs actitn^t 
a leral fracliftotirr flic Injrden of froving 
!hf fh*rcr« apain«t tfie firacfitJoncr It on the 
rooiptjtnint TJir fnnplatnanl’s evidence in 
«tifh ri«e« nped« corrohoration. 51 M. 857 

M 1. 1. 148 (r.n >. 

nrnA«ftT TO »^u«— V aiot T\ittvr Law 
tVTO !ti< oi\*r ir*vr< *—72 I.C. 875=1923 
r 185 (P.P ). PenUtcncc in conduct and 
adtMtnc pon-rwmicnt of fiTC^ or hojToft of 
roMft* an I hrcalking J.nw and order would 
«tHttf\ |>rocceiline« under lht« ccction 45 
M L I r8l-7; I C. 997=1924 M. 129. 
ahfi 42 P L.I?. (J. t. K.) 77. 

T_Awvra rttVT'tv pouowjvo cuttfr"^ In- 
AtarmovA — \\1ipn their client* a*1c them 
to write in a pleadintr or petition accusa- 
fion« of d;»lione«tv, criminality, etc., against 
amho*!**. or inslrort them to a«Jc question* 
of that rMute the law>«r* not to Windfy 
follow the instruction*. Tlicy must satisfy 
iliem«eUes tint apirt from the relevancy 
of iho»e accusations or questions, there are 
mafertal* on which those accusations can be 
made or qtiesiinn* asVed, and that the ae« 
cu<ation* and suegestions arc not recklessly 
made. If tliev do not do ‘o. they are eiillty 
of professional misrondiiet 1934 P. 398 
(8 D 1 Ste also 1935 A.L J. 29=1935 A. 
117. If however the pleader acts In good 
faith and with due care and caution, he will 
he protected 5‘rr 152 7.C 313=15 P.L. 

T IW) fS n ) The pleader was addicted 
to drinking In defending an accused, 
he came to Court in so drunken ' a 
condition that he was unable to con- 
duct the case on behalf of his 
client On another occasion, he came to 
Court ‘Tiopelesslv drunk" and not properly 
dressed and insulted the Court; again on 
another occasion, he assaulted the bench 
clerk Held, that he was^ not fit to be en- 
trusted Tilth the responsible duties of the 
legal profession and that his name should 
he struck off the list of the pleaders. 12 
Rang. 180=150 I C, 236=1934 Rang 156. 
Practice and Procedure where a Court has 
reason to believe that a practitioner is guilty 
of professional misconduct; it cannot allow 
proceedings to be dropped as a result of an 
acreement between the practitioner and the 
complainant I.L R. (1940) Mad 433= 

51 L W. 197=1940 Mad. 370=(1940) 1 M. 

L T, 259 (F.B.) 

Sec 14; Scope or Stenov— Natuse or 
PaocEEinNCS under the Section — ^The pro- 
cedure under the Act Is neither criminal nor 
avil but purely designed for the purpose of 
discipluic Such disciplinaty proceedings 
under S 14 are not proceedings of a Court 
of dvil jurisdiction and S. 141, C.'P. Code, 


VOTTS. 

lV»- tn M rir>~rv T-i-t ta'Vr rrrfcf* to d'al 
w.-h 1„ ^-Ve* 

I -ifif T-ini^TU for It,,, drfatra 

ti-n a-'d i-i''-tal-* rr»*v'“i'’i I Ir for the 
dffftVjtii-n whifh had anum. 1^ rat.^t 
fill 1r> li,. jr*|ttv nf 1 1-,,! of r'li-rrvtn^t 
iti'if, rip di«'‘i'-tnars rrrn |t rnic*i 

|rr r-aa J a,T Ix-I-I re-1 ~r»l ,n I i» c* ,*«-« a« 

trn"-e 17 ^ 1 C ICA-IOt* R,„- jcg 

T>tVAVT> fFT rv^i-eiTSVT Pre* carrot It it 
*-lf ar,ni~.t tn r^nfe'iinnat r-ii-rt** tji-t 38 
^f T..T r \V N* 53t-iovi P r 

14* (P r ) Tre rfin I®!? Parr y*> 
\\>r-r a Irral pniftiltrr-r c*fn<ritfl\ !- 
ro-T* the larniare of the fre rr^lifirat- 
TrT*dilcd In tie lliph Cmirl, 1\ P I Oi 
21 anl adopli frp rer1irri*r ffrin of In* 
own w1 ifh Traterialli ar,j „]!.<fanti-ilh •*if 
ffTs ffr-n the fnm rre»rri1.e,| h\ the Hi-li 
Orirt an! w}ieh entircK ru’tie,rA the ohieet 
of the lli-h Court in pTeiert'ung the form 
of ih- rerlififate he i* of «eriou« rro 

feii.mal t"ivrmduet 193f \ I T 333= 
193J A 109 f2) (S R ) m.rre an adso 
cate retain* the judgment of the (rial Court 
with the intention of setting himielf engnp 
ed in a»';>nl wilhoul am s-nhd e*eu‘e for 
retaining the judgmert* the ndioote »* 
guilty of prore**iona1 nii*ennduct 12 P 
8t3=ll P I. T 700:51933 P 571 'S B ) 
The filing of a nemorandum of appei! . on 
the ln*t d*> of limitation without sufficient 
Court-fee binning full well thit it i* under- 
stamped .and hoping tint the Court would 
1« persiiadeil to accept the deficienej later 
IS certaiidj not m consonance with the high 
tradition* of the profession to which the ad- 
locale belongs An adiocate who Is ap- 
proarhed hi a client to so file an appeal 
should refuse to file it unless the full 
amount of the Court-fee was first paid The 
High Court will not tolerate practice of tins 
nature. Per ifockett, / — It is undesirable 
for practitioners to lend themselves to the 
practice of deliberately filing appeal* under- 
stamped 1938 M.W N. 1169=48 L W. 
702 (r.B,). 

PBivTLEfE— E xtent of — See 35 Bom.L. 
R. 930=1932 B 490. 34 Bom L.R. 443= 
1932 B. 199. A civil suit for damages for 
a defamatorj statement made on oath or 
otherwise by counsel, party or witness m a 
judicial proceeding is governed not by S. 
499 of the Penal Code but bj the principles 
of justice, equity and good conscience, which 
are identical with the corresponding rules of 
I^glish Common Law Tlic protection 
under the law extends to all statements made 
by a party, pleader or witness m the suit, 
no matter whom it may relate to, whether 
It is the’ opposite party or his witness, so 
long as it js not irrelci'ant to the matter 
m hand. (40 A. 341; 48 C. 388, Ref,), 
141 1 C. 362=1933 N 47 

Pleading Ppivilece for Professional 
Communication —A pleader cannot be 
charged for misconduct for refusing to dis- 
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IS 14 


'* or in any revenue*office is cfiarged in such Co^ or 

Procedure when charge ofKce With taking^ instructions except as aforesaid, or 
of unprofessional conduct any such misconduct as aforesaid, the presiding 

Court™? revcnue'offict™" I”™ ® “Py charge and also a 

notice that, on a day to be therein appointed, such 
charge will be taken into consideration 


NOTES 

cannot apjilj to them 1 P L J 576=37 1 
C 484 Wood^offe J — Proceedings unde" 
this section are gudsi criminal proceedings 
and nleader may be examined on oath 49 
C 732=26 C W N 589=1922 C 51S (F 
B ) Mookerjee/ J — ^The proceedings aie 
neither civil nOr Criminal in their nature 
They are special proceedings resulting from 
the inherent power of the Court oxer its 
officers and are regulated by S 14 1922 

Cal 515=49 Cal 732 See oho 2 R 491 
Pleader whether can he put on oath during 
inquiry against him False statements dur 
mg enauiry — Effect — Procedure 115 I C 
318=1929 S 121 fF B ) In a case in 
which a legal practitioner is charged with 
professional misconduct the enquiry should 
proceed on formulated charges 34 C W 
N 534=1930 P C 144=l58 M L J 635 
(PC) Applicability of S 107 of the 
Government of India Act 1915 to proceed 
mgs under S 14 of the Legal Practitioners 
Act discussed 1 P L J 576=37 I C 434 
It IS only where, in the course of proceed 
mgs before it a Subordinate Court has 
reason to suppose that a pleader has been 
guilty of misconduct that the Subordinate 
Court can inquire as to the misconduct with 
out reference to the High Court He can 
not do so if the alleged misconduct has taken 
place before proceedings have been started 
in the Court 171 I C 503=1937 Rang 
345 

Pleaper Guilty of Criminal Offence — 
Proceedings tinder the Act being summay 
proceedings a pleader should not be proceed 
ed thereunder for what are m reality grave 
criminal charges 1 P L T 571=58 I C 
150=5 P L J 601 See also 57 1 C W1 
=24 C W N 755, 31 C W N 584=54 C 
721=1927 C 536 llS I C 318=1929 S 

121 , . f 

Standard of Proof —The standard of 
proof of guilt under Legal Practitioners Act 
IS not different from other legal proceedings 
and should be such as to leave no reason 
able doubt m the mind of the Court that tM 
offence has been committed 1 P L T 372 
=57 I C 460 (F B ) See also 1939 Pat 
313 (S B ) (Necessity for strict proof— 
iicre suspicion not sufficient See alto 18 
Pat 580=20 Pat L T 607=1939 Pat 343 
(SB). %Nffierc the point for enquiry was 
whether a pleader signed and filed a satis 
faction, of a mortgage execution case 
without instruction and the Court finds that 
the charge is not establisl ed beyond reason 
able doubt no action could be taken against 
the pleader under the Legal Practitioners 
Act 152 J C 43=59 C.L J 419=1934 C 


794 (Tharges of professional miscondyt 
must be clearly proved and should not be 
inferred from mere ground for sppicion, 
however reasonable or what may 
error of judgment or indiscretion 58 M 
LJ 635=34 CWN 534=1930 PC W 
(PC), followed in 1930 L 947 Where the 
allegation against a legal practitione 
amounts to a charge of criminal prosyu 
tion the correct procedure to be ' 

to launch a criminal prosecution and not t 
proceed under the Legal 
3$ C W N 87=1934 Ca.) 272, I L R 
(1938) 2 Cal 138 A pleader intentionally 
concealing his conviction m his aPPl* 
cation for admission is liable to « 
dismissed 25 I C 339=11 Bur L 1 
304 Under the Legal Practitioners Act, tne 
High Court will not go into the mfits oi 

conviction but will ordinarily accept the n 

mgs of Criminal Courts as final 17 4 
811=5 Bur L T 191 It is not however 
necessary for the High pjurt to 
its jurisdiction that any offence should have 
been committed nor is it that 

what the pleaders have done should have 
subjected them to anything like “ 

famy or imputation of ..P 

L R 13=54 I C 679=44 B 418 
also 721 C 875 (F B ) ^ ^ . . 

Re enstatement — The High Court M* 
power to re instate a legal practitioner wno 
had been dismissed for misconduct 
description Before doing so it should 
clearly convmced by actual facts that tn 
delinquent has reformed his character J J. 
684=71 I C 122, 14 C L J 113=N 4 U 
997=16 CWN 337, considerations jusu 
fyuig re-instatement of debarred 
I L R (1937) Bom 99=38 Bom L R 
1161=1937 Bom 48 I L R (1937) Ajj, 
411=1936 A L J 1396=1937 All 
B ) See also 1939 Rang L R 21^|^ 
Rang 142 (S B ) , 45 M L J rV 

Mad 265 (F B ) , I L R (1940) Mad . 
I L R (IWO) Mad 84 Where pers®"* 
are struck off the roll the door is not ij 
revocably shut behind them, but 
of industry straightforsvardness oi 
conduct which shows repentance and a , 
minabon to amend they may “himateiy 
Uieir way back to the honourable P 
Sion which they once disgraced That 
ency of outlook results from cons 
tion that It IS impossible to shut 
a man of education who has once ^ 
good character, the hope that he 7 
again But it docs not mean mat ^ . 
wiio have bfccn properly removed fro 
rolls should come again and 
pealed applications witlim months or 
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Serf) copv *»n(l notict be ‘ened upon the pleader or mukhlir at least 
fifteen da' s I*cfofc the «o.appointe<t 

On «nch dn\, or on ana *'jh«c<]Uent di\ to "hich the cnqmr} imy be 
adjo-’med the preMdtnp oTieer «hall lecci'e and record all c'idcncc propcrl) 
pr^ueed in «upport of the charge, or b\ the pleader or muJvhtar, and «hall 
proceed to adjudicate on the chaise 


VOTr*: 

'nlhn a few »hoTl 'Tar«. afier itie rrept 
aJ/rt Raac L R 2ltr=!9ta Rane 
1« A\ Cr UJ 272=1950 Ranc t2 Re 
fnre t*ic O'url could rr adnit an Adrocatc 
%l50 tiat l.fm «trt:clc nfT ihc rolN for m * 
ar'ee*’Tiat on of nontrj l<Innj:m(r lo hi« 
cl Ctrl, llic Court rno<t t*c (ulU that 

the A«*vr«cate has fullr rrratned h s charac* 
Iff and IS fiUrd for re admi" on into tie 
ra’^Vs of an himr^jralte rrofession The 
0>ur1 wo lid rrauire «olid facts and cocmt 
rca«ons Mere orirtion js not •uTicient 
An Advocate can onl) he rc admitled tf he 
can show that he has become scorlhr lo act 
as an Advocate Ifis rc admi«sion does not 
dcr>eti 1 on the fact that he has been suspend 
ed or stnick off the rolls for severat >caf8 
In deciding stich matters the Court has a 
dutv to the pul he. and where the Advocate 
has been ruiln of misapT'roi'Tjatiort it inu't 
be shown that there is no likelihood of such 
an oflenee bemc committed again I L R 
a9W) Msd Pl=l«9 M 906=(1939) 2 M 
L J M 2 (S n 1 I L R (1940) Xfad $4= 
1939 Mai 9I7=:(1939) 2 M L J p (F 
B ) Tlierc i« inherent power in the High 
Court to restore a pleader whose name has 
been struck ofT the rolls although there is 
no express provision for a review of an 
order made under the Legal Practitioners* 
Act 1935 All 321 (P B ) Sre alto 
notes under S 41 tnfra 
IsQUury i*cro hliscoNoucr or PiaAPW — 
JuBispicriOv PtAcncE and Proceduke — 
If a pleader or mukhtar practising in a 
Court commits an offence of professional 
misconduct m connection with any mstruc 
tions which he has received from his client 
generally or in connection with any parti 
cular case then it is within the jurisdiction 
of any Court before whom such pleader or 
mukhtar is practising if brought to its notice 
that the practitioner has committed any un 
professional conduct, to take action against 
him and those proceedings would be entirely 
within jurisdiction The presiding officer 
of the Court in which the pleader or mukh 
tar practises has ample jurisdiction to ini 
tiate proceedings though the particular mat 
ter in reference to which he commits the act 
complained of might not be be^re that 
Court 18 Pat L T 961=1938 Pat 17 
e=17 Pat 96 (S B ) Where a Subordinate 
Court after drawing up a charge agauist a 
pleader and holding an inquiry is of opinion 
that no report should be sent to the High 
(>urt and tl at the proceedings should be 
dropped the District Judge has no junsde 
tion to forward those proceedings to the 
High Court recommending suspension He 
CCM-412 


has ro iuri« liction to fnniard the proceed 
mgs «h rh were neitr initntcd hi him or 
lo set on ll e ciidmre which iins never re 
cofdf 1 Iv him A teferrrwe lo the High 
Co r| li ihe Dutnrt Tudge in sirh a ra<& 
*s wf/eo ttrft 17 Pit 261=1938 Pat 

3-8S fS H ). If Ihe District Ttidee 

di«actees v.illi the fndngs of the ^uhord 
natc Court he Is at ] hertv lo draw up fresh 
proreel ngs and after giving notice to the 
pica ler record himself all evidenee in sup- 
port of ihe cl arge or lo refute the charge 
and then after adiiid eating thereon he can 
report to the High Court if tn his view the 
eonliict of the pleader clesenes a punish 
mmt to be meted out hv the High Court 
It IS also open to the High Court lo draw 
op fresh proceedings and then lo dispose of 
the matter after giving notice lo the pleader 
and after hearing his defence if anv 17 
P 261 If a Court thinks there has been 
am breach of professional etiquette or any 
matter calling for the exercise of discinli 
nan oowers in Ihe conduct of the pleader 
or advocate in the case it should decide oft 
Ihe merits of the case and reserve such qties 
lion for further consideration after the dis 
posal of the suit 40 A 147=44 I C 28 
=16 A L J M Inquiry should ordinarily 
be made by the presiding officer of the Court 
where the misconduct is alleged to be com 
mitfed 1928 A 396 fS B ) See also 
I L R (1940) Mad 433=(1940> 1 M L j 
2 d9 (F B > 

PFoercuRE or S 14 Must be STiucTtV 
rotiowti) — The proceedings must be sepa* 
rate and distinct and cannot be made part 
of criminal proceedings The report of the 
High Court must be accompanied by the 
opinion of the officer making the repott 9 
I C 247=15 C W H 764 S 14 includes 
a charge under Q (f) of S 13 (as amend 
ed by Act XI of 1896) and Subordinate 
Courts have jurisdiction to take proceed 
mgs 112 P L R 1919=54 I C 9“^ Ses 
also 1939 Pat 343=18 Pat 580=20 Pit L 
T 607 Where the District Judge finds 
that the charge of professional misconduct 
has not been established the case should not 
go to the High Court 190 I C 320=1940 
Rang 190 Failure to formulate precise 
charges not fatal to proceedings m absence 
of prejudice) A charge of professional 
misconduct of a pleader can be cnqui ed 
into only by the presiding officer of the 
Court m which the pleader practices 33 
M L J 402=41 I C 305 The enqam 
under ^ 14 carmot be delegated to an 
officer 1 Pat L J 576=37 T/C 
Under S 14 the proceedings could 
luted onlj by the hfagistrate m 




3290 


TiiE^rviL Court ManttXl (Imperial Acts). [S 


If such officer finds the charge established and considers that the pleader 
or mukhtar should be suspended or dismissed in consequence, he shall record 
hiS finding and the grounds thereof, and shall report the same to the High Court, 
and the High Court may acquit, suspend or dismiss the pleader or mukhtar 

Any District Judge, or with his sanction any Judge subordinate to him, 
^(any Judge of a Court of Small Causes of a Presi 
vemSon°" dencytown] any District Magistrate, or with his 

' sanction anv Magistrate subordinate to him and any 

Revenue authority not inferior to a Collector, or with the Collector’s sanction 
any Revenue Officer subordinate to him, may pending the investigation and the 
orders of the High Court, suspend from practice any pleader or mukhtar charged 
before him or it under this section 

Every report made to the High Court under this section shall — 

(a) when made by any Civil Judge subordinate to the District Judge be 
made through such Judge , 

when made by a Magistrate subordinate to the Magistrate of the 
District,® be made through the Magistrate of the District® and the Sessions Judge 
(c) ivhen made b} the Magistrate of the District® be made through the 
Sessions Judge, 

(d'l when made by any Revenue Officer subordinate to the Chief Con 
trolling Revenue Authority be made through such Revenue Authorities as the 
Chief Controlling Revenue Authority ma\, from time to time direct 

Every such report shall be accompanied by the ooimon of each Judge, 
Magistrate or Revenue authority through whom or which it is made 


LEG REF 

'Inserted by Act IX of 18S4 S 4 

sTo be read as District Maif strafe ’ 
^ec Ibe Code of Criminal Procedure 1898 
(Act V of 1898) S 3 (2) 

NOTES 

the alleged misconduct or offence took place 
1 Pat L T 379=57 I C 277 Innmry hy 
superior Court is invalid The enauiry con 
templated bv S 14 must be made bv the 
presidintj officer of ihe Court m which the 
misconduct was alleged and not b> tbc nre 
std ng officer of a superior Court 4 Pat 
L T 97=71 I C 703 See also 32 M L 7 
402=41 I C 305 The High Court when 
the matter was referred to it refused to 
take action upon that account 4 Pat L T 
97=71 I C 703 An additional District 
Magistrate should follow the procedure laid 
don-n m S 14 (c) with reference to a 
report by a District Magistrate and forward 
the renort through the Sessions Tudge 27 
C W N 88=1922 C 550 The District 
Magistrate acted improperlj in repUingupon 
1 IS own recollections of facts when lliev 
differed from those of other wilnes«e* anil 
It was undesirable for him to sit as a Judge 
to determine the matters m respect of which 
he might have been called upon to report 
or e-samincd as a witness I Pat L T 379 
—57 1 C 277 S 14 is material even when 
any pleader is acting in lus professional 
capacit> on behalf of his client m a proceed 
ing m a Resenue Office If he is guilty of 
irofessional misconduct he would bring him 
»«U wuhm the disciplinary jurisdiction M 


C L T 595=1933 C 344 
JURisotcnoN —District Judge to 
the proceedings imd r S 34 P 

MO=35 C L T 520=67 I C 9M (S B ) 
The expression 'such Court m me 
first clause of S 14 cannot be cw 
strued to mean the Court m which 
the misconduct is alleged to have been 
committed The section only means that 
zny Court in which a pleader practises is 
competent to inquire into a charge of imS 
conduct if the charge is brought in that 

Court 72 TC 521=24 Cr L J 4W (R > 
Infliction of punishment on the legal practi 
tioner is within the exclusive junsdii^icn o 
the High Court (15 G W N 7M 
59 C 709=36 C W N 294=1932 C 370 
A District Judge on being informed by 
person who is admittedly at enmity 
legal practitioner that the legal practition 
IS using his private motor as a public co 
seyance for passengers has no ,»,.r 

to hold any inquiry himself mto the mat 
inder S 14 without having referred 
matter previously to the High Court 
proper course is to peport the matter to 
High Court m order that it may take s 
steps as it deems fit under S 13 or oi 
wise 162 r C 485=1936 Rang 
S 13 contemplates the High Court oic 
mg an inquiry before action is taken . 
ie«s the tribunal is constituted bcioreh 
the inquiry cannot be lawful Appro^ , 
a tribunal cr ppsl faelo is rcpugmml to 
spirit of the Act an 1 the wording of & 

If the tribunal conducting the inquiry J 
not been validly constituted acquiescence 



1 TCKX pFACTnmsru* Act or 1879) 


. 1 ^ » j >*' ofTrtice iinrier •? 19J 7 P Coflf are 

pe»„fnr anm.t a mnVfifar h not t .iifH 

fill I'f-’-’J', A Pi/fn/f trfcr tr fi'flt r«*<'n w ill m tlie wnmn? of H 4^2 

frt hf}^ an trouiry wifr S 12 fii.»i of thf Rii!»» nf llie Court of 4fh Arnl 
y/'ld W *i/> fr- rr ty Mr for rrfm to rrnrw ] i< eerlifinfr unfru 


rifr pfrfnrt /.rfee x»iiS ,! e D .friri’ Tiflc** M.o tiVcj' nclion nnrfe^ 

rut tffrmife to the Hiefi Cnnrt anl iMih <; 14 lOOJ A W V r/* A renort to 

rmt r>’ t»m nc the wnction of ll f Huh Conn ij.gh Cotirt in !rr 14 rrcommen linrr the 
l< orrhan^ Nor I ar «’f I\V'V^ of o niiVhlsr Mane ro 1 cenre to 

still oritat^lrr ’A of the Ma-lria Or,! fr»<-li.e h -i Rraenn OfTee for rroja mia 
Coon* Act to tranafrr li» diih to the Ad mndncf doe* pof le arliere lh“ rrtaeonduer 


Coon* Act to tnnafrr Im diila to the Ad 
diiional r>«trift ludpT IIP fl^) 
Mad 4UrslO'(7 Mad 37n=(1950) 1 \f 
L T 2'9 (P B > 

IttrriTji* RrmrxcT— rnrcT — Por a 


fondnd dor« POf 1 e arliere th- mtaconduct 
»n« fotrniltrd m the nfcifita not of 
nulchtar liit a< a private inluihnl and 
nne to licht m a proceedinfr %\hcrem he 
nof a narti hut onh a witness 23 I C 


rrrprr rcfermr® to the Ifirh Court the 74/r=J9 Cl 7 JfV> A rroceednc under 
foTToaltic* rrouirM US 14 oticht to he t|,„ Art whirh t% not prorerlv iminted n 
fulfilled and m the imer nf tl o«e for not a judicial proecediri* in th* course nf 
naht e» Ifinp ttncth eomplied w ih the \vhifh n rro«eeiTfion tmi be d rected b% It e 
reference no \alid reference 27 A L J Coirt inter S 47ft Cr P Cole IS C 
lf«2=llRTC 712=1929 A 6^5 fP B 7 WV 2f/^=]^ CIJ 457=0 10 225 

The Ilich Court would eTerci‘e il^ di«ctpli Procerdinc« apamit ««eral olenderi are to 
nan juried ctinn earn tbouRh tie reference be «eparatr and diitinct IS CWN 7M 
under S 14 with refrard to alleged mticnn t=9 T C 247 An inquiry info the profe* 
duct nf a pleader n not made In? the trial aional ni'ronduct of a pleader betntr of a 
Court in who«e Court the occurrence haa ^r/ui Judicial nature the Court mist have 
faVen place lut h\ the appettafe Court which atnet proof of the pleader's m«bchaviour 
hat no power to refer ll ft woii/d be nccet ff Rom LR tt^f>s4 TC 2W The «ec 
«an howe\‘er that tie Itish Court should imn doe< not 1 mit the con«i leration of a 
mahe an enquirr Wliaf the nature of tliat charcc to the Court in vhteli the misconduct 
enquir> ouslil to be is clearlv a mailer for it olleprl to have been committed ffS P 

the ditcrelion of the Court P Ai?9=4 Pat I R 1001 R 37 of the Chapter XXI of 

L T 2135=71 1 C 209 Subordinate Court the Geoenl Rulet Cvil (1911) applies even 
rtn institute proceed ngt tminst a lecal to a pleader of the Hifjh Court when he is 
prarlii oner m retpeef of an act comnjf pnctis ne m the Suhordmate Courts 17 

tinier O (f) to S 13 \V1iere proceed ncs I C 539=13 Cr L J 791 Competency of 

are eomneneed under Q (b) to S 13 but Di«trict Judpe to enquire into a eharje of 
if it IS found that the act comes under misconduct— Chief Court’s power of rcvi 
a (/) to S 13 the Hish Court may avail sion 4IC 10-»2=n Cr L J 148 Mis 

itself even if the subordinate Court in such conduct of muhhtar as witness — Notice to 

cases would have no jurisdiction to malce Commissioner na Land Revenue appeal — 
the inquiry it did 39 T C 305=21 C W Miildifar not entitled to practise m revenue 
N 516 TTie fact that the pleader con office — ^Jurisdirtion of Commissioner to 

cerned had become n vahil of the new IIiRh refer misconduct to HirH Court 19 C L 
Court at Lshore since the action was tvhen j 110=22 I C 746 A Court subordinate 

under S 14 by a lower Court could not to the Kieh Court fs competent to try 

affect the jurisdiction of that Court 152 offences falling under Os (c) -and (/) of 


P L R 1919=54 I C 982 
PovvE* OF Suspension — Investigation m 


S 13 3 A L J 811=29 A 61 

Misoinbuct — Appearancb for OrPOSITT 


para 5 of S 14 means investigation m the sjpc — ^Proper professional conduct is not a 


High Court If IS only after a report to 


matter of compliance with technical 


the High Court under para 4 that power is rules It is- one of which cverv one wha 
given to suspend under para 5 13 C L J aspires to be called a gentleman should have 

457=9 I C 225=15 CWN 269 The Dis an instinctive appreciation The conduct of 
tnct Judge cannot suspend any 'pleader from a pleader who had already taken instructions 
practice until he has recorded his finding from defendant and received his confidence 
that i e ought to be suspended or dismissed m the matter of the genuineness of a Small 
Suspension pending investigation is not pro Cause Court suit but who notwithstanding 
per 1937 M W N 460=1937 Mad 672 that confidence accepts the instructions of 
9rr also 163 I C 586=1936 Rang 249 the other side m a title suit referring to 
Criminal Proceedings pending— Rene same subject matter deserves the severest 
WAL OF Pleader's Certificate — Where a censure IS P L T 305=150 I C 16= 
prosecution is ordered against a legaf prac IWfP 352 (SB) S're also 1P3S Pat 
titioner instead of proceeduig according to 28 (S B ) 1928 Mad 592, 13 -A L J 475 
S 14 the Judge ought not to wait until the 1938 Mad 276 1928 Lah 65 1930 Rang 
result of the criminal proceedings are known 3M 1934 Oudh 58 1938 Pat 28=1938 P 
before renewing the pleader's certificate 38 W N 115 Retnslaletitetit after disbar 
A 182=14 A L J 82=33 I C 632 The mmt— Practice as to Sre 1939 Rang 78 
fact that criminal proceedings m comieciion "* 




The Civil Court Manual (Imperial Acts). 


[S. 15 


15. The High Court, in any case in which a pleader or mukhtar has been 
Power to call for record acquitted under section 14 otherwise than by an order 
in case of acquitted under of the High Court, may call for the record and pass 
section 14. such order thereon as it thinks fit 

16 Notwithstanding anything contained in any letters patent or in the 
Code of Gvil Procedure, section 37, clause (o), any 
High Court established by Royal Charter may, from 
of High Court. time, make rules consistent with this Act as to 

the following matters (namely) • — 

(fl) the qualifications and admission of proper persons to be mukhtars 
practising on the appellate side of such Court; 

(5) the fees to be paid for the examination and admission of such persons, 

(f) the security which they may be required to give for their honesty 
and good conduct; '• 

(d) the suspension and dismissal of such mukhtars; and 

(e) declaring what shall be deemed to be their functions, powers and 

duties ; 

and may prescribe and impose fines for the infringement of such rules, 
not exceeding in any case five hundred rupees; and such fines when imposed, 
may be recovered as if they had been imposed in the exercise of the High Court s 
ordinary original criminal jurisdiction 

CHAPTER IV. 

Of Revenue-agents 

Pew,, to moke rule. o. '7- The Chief Controlling Revenue-ntlthorily, 

to qualifications, etc , of ui^y. from time to time, make rules consistent wiin 
revenue-agents this Act as to the following matters (namely) 

(a) the qualifications, admission and certificates of proper persons to be 
Revenue-agents , 

(b) the fees to be paid for the 'examination and admission of such 
persons ; 

(c) the suspension and dismissal of such revenue-agents; and 

(d) declaring what shall be deemed to be their functions, powers and 

duties ' 

, All such rules shall be published in the Official 

u ica ion of rules. Gazette, and shall thereupon have the force of law 
18 On the admission of any person as a revenue-agent under section 17, 
the Chief Controlling Revenue-authority shall cause a 
Certificates to revenue- certificate, signed by such officer as such Authority 
from time to time appoint in this behalf, to be issued 
to such person, authorizing him to practise up to the end of the current ye^r m 
such revenue offices as may be specified therein 

At the expiration of such period, the holder of the certificate, if he desires 
to continue to practise, shall be entitled to have his certificate renewed by the 
Secretary of the Chief Controlling Revenue authority, or by any other officer 
authorired by such Authority in that behalf. ' - 

On e>ery such renewal, the certificate then in the possession of such 
revenue-agent shall be cancelled and retained by such Secretary or other officer- 

Eveiy certificate so renewed shall be signed by such Secretary or other 
officer and shall continue in force to the end of the current year. 


LUG Rrr 

1 Tor ni1e< made under this section, see 
« diRcrmt Local Rules and Orders. 


NOTES 

Sec 15 —As to applicability of section see 
46 L.W. 599=1937 Mad. 672. 
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r vcn o”iccr v) rcnnwnff > certificate notify the renewal to the Chief 
ConlmH njj Kevenue aulhontx 

10 1 xen rcxxnuc agent hold ng a certificate ix»oetJ under section 18 ma> 

applx to l>e enrolled in anx mcnuc-ofTicc rrcntioncd 
irrr/" ^ therein anl <itualc ixilhm the limits of the territory 
^ un ler the Qnef Controlling Kcxenue aulhont) , and 

subject to *uch rulcx ax the Qi cf Omtrolhng Kcxcntic aulhonl) ma) from time 
to line mahe in thix lichalf the oTierr prc<tding in such office «hall enrol him 
accordinglx, an 1 thereupon he max praeiMC as a rexenue agent in such office and 
in anx menuc-ofiicc Miljordmatc thereto 

20 I xrept as proxadeil I x this Act or anx other enactment for the time 

lieing in force no person other than a pleader dulv 
\o x\ (]u.ihfi«l under the proxi«ton% hereinbefore conlamea 

onlr*i ijujl ^ practi«c as a rexenue agent in an> rexenue office 

unless he holds a cemficatc tssuexi under section 18 
and has been enrolled in such office or *omc other office to xslnch it is subordinate 
Proxidcd that an) person dul) autlionrctl m this behalf maj, xxith the 
sanction of the Qnef Controlling Kcx-enue authont), or of an officer cmpoxxcrcd 
bj the Proxmcial Goxemment m this bchaU transact all or an) business tn xxluch 
Ills principal ma) be concemcil in an) rcxenuc-office 

Tlic sanction menlioncil tn this section ina) be general or special and may 
at an) tune be rexoked or suspended b) the Authont) or officer granting 
the same 

21 The Chief Controlling Revenue authont) ma> suspend or dismiss any 
rexenue agent holding a certificate issued under this 
Act xxho IS convicted of an) criminal offence implying 
a defect of character xxhich unfits him to be a rexenue- 
agent 

22 ‘(The Chief Controlling Rex enue authonty 
ma) also after such inquir> as it thinks fit suspend 
or dismiss an) rcxcnuc-agcnl holding a certificate as 
aforesaid — 

(a) xvho IS guilty of fraudulent or grossly improper conduct m the dis 
charge of hiS professional duty or 

(b) xxho tenders gives or consents to (he retention out of any fee paid 
or pa) able to him for his services of any gratification for procuring or having 
procured the employment m any legal business of himself or any other revenue- 
agent or 

(e) xvho directly or indirectly procures or attempts to procure the 
employment of himself as such revenue agent through or by the intervention of 
any person to whom any remuneration for obtaining such employment has been 
given by him or agreed or promised to he so given or 

(d) xvho accepts any employment m any legal business through a person 
xvho has been proclaimed as a lout under section 36 or 

(e) for any other reasonable cause ) 

23 If any revenue agent holding a certificate issued under this Act is 
charged with any such conduct in any office subordi 
Troced ire xsl en revenue ^^te to the Chief Controlling Revenue authonty or 
agent is so charged 1 1 Court of any Munsif the officer at the head of 

subordinate of) c Munsif as the case may be shall 


D imtssal of rerenue 
agent eonx cie I of enm 
nal offeree 


Suspens on and d im ssal 
of revenue agents gu Itj of 
i nprofesi onal conduct 
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'send him a copy of tlie charge, and also a notice that, on a day to be therein ap- 
pointed, such a charge will be taken into consideration. 

Such copy and- notice shall be served upon the person charged at tet 
fifteen days before the day so appointed. On such day ™ 
which the enquiry may be adjourned, , the officer or ^unsif shall receiv 
all evidence properly produced in support of the charge, or by the person g . 
and shall proceed to adjudicate on the charge. ■ ... 

If the officer or Munsif finds the charge established, S 

the person charged should be suspended or dismissed ” 

record his finding and the grounds IrLeed to acmiit, sus- 

Controlling Revenue-authority; and such Authority shall proceed q 

■pend or dismiss him. , , , y ii=,.*nr’<i 

Any Revenue-officer not inferior to a Collector, [j,\is°district, 

’sanction, any Revenue-officer subordinate to Controlline Revenue- 

may, pending the investigation and the orders ° ^ rhare-ed before him under 

authority, suspend from practice any revenue-agent charg 

this section. tv.P Com- 

1 Where any officer acting under “s section is subordinate « 

missioner of a Division, he shall transmit t e his^own opinion on the 

er, who shall fonvard with the same an expression of his own opin 

case. . . . L j 

24. The Chief Controlling Section 23 

revenue-agent has been acquitted unn _ (fining 
Power to Chief Control- otherwise than by an order of the caiei 
hog Revenue-authority to Reygnue-authority, may call for the record V 
call for record. ,hg,gon as seems fit. 

CHAPTER V. 

I Or Certificates 

25. Every -mcate.^whether^cH^na,^^^^^^ 

Fee for certificates. nrescribed therefor in the second schedule 

annexed -jand of such deSlI"! as the Provincial Government may, from 

‘°plovwT.hm'a 'certificate issued on or after the first day of July in any 
year m“wri«en on'stemped pajter of half the value so prescribed . 

■ uXnitTon 7, ^ 

:r“tte®4'’on ffil ™ll n fa High Oinr. established by Royal Charter to praC 
as a pleader.] s j ,1 or dis* 

Dismissed practitioners ),is certificate to the Court or officer at tne 
to surrender certificates. office before or in which he was u>jj the 

time he was so suspended or dismissed, or to any Court or orders 

Jligh ^urt or Chief Controlling Revenue-authority (as the case may be) 
him to deliver the same. 


lf.g. ref. ^ • 

»ln$erted by Act IX of 1884, S. 5. 
•For initanee of rule prescrihini? 


stamp paper to be used for ’ 

diflerent Local Rules Orde . 
•Inserted by Act I of 1908, b. '»• 



S 32) 


IjcAL I’sAcrmosriis Act (XVIII or 187!)) 


3293 


CirAITCR VI 

JJOKIlTAIiS A^D RnPNUE-AOESTS 

/ Tlic Higl. Court Alnll Irom time to lime, fix and rcpthic llie fees 

Il.tli Co rl And a r( v|ier!.Ar!’'A "1 

Conirollnc l(ncm,eAt,il,o ’ |'"«0 A atliwite, pleider, takil, muUilar or 
til) to fit (ct< on end jn I opon all proceedings (a) on the appcilale side 

tcimne rroeeedine' nf such Court. (3) in the else of a Hieh Court 

^ bj Ko>al anrtcr, on its original side 

Mil (c) in sulxirdimtc Cmrts '[ind m respect of the fees of his adierstry's 
rcAcnuc ipcnt ippcirinp, plcn<ling or icling under section 10] 

1 Controlling Kcxenue lutJiont) shall, from time to time, fix 

find rcf^uhtc the fees piMhle upon ill proceedin;;s in the rc\cnue-omccs b> an\ 
pirn in resi>ect of the fees nf lus uliersan's idvocite, pleider, Mini attomei 
mulvhtir or rcienue ifjent •' 

Tables uf the fees fixed shall be published m the Official Gazette 
r*ccrtion ai «o aRent» Nothing in this section applies to the aeents 

nentioneJ m «fx:tiun 2 f) incnlioneil in the prmiso to section 20 ^ 

sdoreTnienrt'rn '''"""''"'".'""■/'■"''A to ,„od,fy or eoneef o^reerriorKr 

OOMC I Re/. ^"i o" ‘ Tferenunoii of mfons,hl,ly for negU 

qeocc I Kef b\ the 1 ego! PracMtonm {Km) Act (XXI of 1926) 

CHAPTER VII 
Penalties 

32 Any person nho practises m any Court or revenue-office m contraven 
On person, ,1 r-Al'i nrae S!°", PfO'JS'ons of Section 10 or section 20 shall 
tisingM pleaders niukli liable, by order of such Court or the officer at the 

tars or revenue asent* h^id Of such office, to i fine not exceeding ten times 
the amount of the stamp required by this Act for a 
certmcaie authorizing him so to practise m such Court or office and m default 

LEG RFF 

•Inserted b) Act IX of 18St S 6 
*ror rules as to fees m revenue proceed 
ings see the different Local Rules and 
Orders 

NOTES 

Sec 27. — This Act does not impose anj 
limitation upon the fees which are recover 
able by practitioners from their own cl enis 
as regulated by agreement between them 
29 I C 763 17 C W N 45=15 C L J 

6W 13 I C 43 Wliere several pleaders 
are emplo>ed the fees allowable under the 
rules framed by the High Court under this 
section should be equally divided amongst 
all of them 7 C W N 300 Engagement 
of more than one vakil — Rights to fees See 
38 I C 210 See also 4 M L J 181=26 M 
654 (r B ) Where a pleader who has been 
engaged in the suit is re engaged the 
assignee decree holder no pleaders fee can 
be allowed- in execution afresh — C P 
Rules 144 I C 379=1933 N 360 
Sec 28 Oral Acreemevt invalid — A 
suit by a pleader for fees based upon an 
alleged oral agreement cannot succeed be 
cause It IS not a valid agreement as it is a 
special agreement and any special agreement 


c provisions of 

r W N 709=67 I C 874=1922 

V„ 567 See also 20 I C 47=20 C L J 
424 •' 

FAauRE TO FILE AGREEMENT —Even an 
illc^l agreement if not actually filed under 
N ^ cannot be acted on and if the pleader 
acted bona fide and m good faith no action 
ought to be taken on it 12 Cr L T 12— 
9 I C 130=8 A L J 151 •' 

Repeal of S 28 Legal Practitioners Act 
IS not retrospective 6 P 614=101 I C 
559=19^ P 178 The repeal of the section 
docs not affect nghts created before it came 
into force 1^ p iTg As to a recent 
ruling under the repealed section see 26 A 
274 See also 1930 P 

S TO 

Sec 32— The term practising” m S 32 
d«s not connote the doing of acts habitu 
ally or often but signifies the performance 
of *2 by a person as a professional man 
which as a private individual he could not 
do 26 A 380=19(M AWN 57 
Muxstas FRAcnsiNc vvrrnouT a Certi 
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of payment, to imprisonment m the avil jail for a term which may extend to 
SIX months 

He "hall also be incapable of mainUmmg any suit for, or enforcing an) 
hen with respect to, anj fee or reward for, or with respect to, anj’thmg on 
any disbursement made by him as pleader, mukhtar or revenue agent, w i s 
has been contra\ening the provisions of either of such sections 

33 Any pleader, mukhtar or retenue agent failing to debt er up bs ^ 

ficate as required by section 26 shaU be liable, by 

On suspended or dismiss order of the Court, authority or officer to trmch or 
ed pleader etc failini; to ^ according to whose orders, the dcloen 

deliver certificate exceedmg two hun^^ 

rupees, and in default of payment to imprisonment in the civil jail for a te 
which may extend to three months 

34 Any pleader, mulditar or revenue agent who, under Ae pr™sions 

of this Act, has been suspended or dismiss^ ana 
On suspended or dismiss who during such suspension Or ^ter sue 
ed practitioner practising praclises as a pleader, mukhtar or rev 

during suspension or after . Court or revenue office, shall be naoie, 

by order of such Court or the officer at the hwd oi 
such office, to a fine not exceeding five hundred nipees, ^ Months 

ment to imprisonment m the ct\il jail for a term which may exten 

35 Every order under section 32, 33 or 34 shall be 

■’ the High Court where Ae order has been , 

Revision o£ fines subordinate Court and by Ae ttief I^WUing 

Revenue authority where the order has been passed by an o 
to such Authority 

*136 fll Every High Court, District Judge, Sessions 
[36 (1) Every ,. 3 , ; PresiW Magistrate e«i7^^^^^ 

Power to frame and pub officer, not being below the rank of a Collector 
Iish lists oi touts District, and Ae Chief Judge of every TOsidenc) 

Small ause Court (each as regards their or his mvn Court and the Courts 1 
an), subordinate Aereto), may frame and publish lists of P'f™ ,, 

their or his satisfaction nor to the sat.sfacbon of any subordinate Court 
provided m sub section (2 A)] by evidence of general repute or oA'nvise, ha 
tually to act is touts, and may, from time to time alter and amend such n 

ciation are irrele\’ant 192S All 
JURISOICTIOV AND PBOCmORE 
ings to declare a man a tout are not J . 
cial ones but are only of a 
nalure 166 I C 643=33 Cr L J 31“= 
1937 Smd 4 Under S 36 of the Art ! ” 
not necessary that there should be a pcji 
at all it does not contemplate the cas 
a party making definite allegations 
uIIrBod lout 44 M L J 437=69 I C 4« 
esl923 M 188 (2) The proceedings 
S 36 are of a guast criminal nature 
is doubtful whether consent of the r"S 
daimed against can \alidatc any irregu 
m the procedure 1931 Cr C j 

57 See aUo 62 I C 829=22 Cr L J 5bV 
Tlie exhibition of the copy of , - 
referred to in S 36 O (3) of the Act is 
necessary to constitute a man a 
toot The prmaples applic^lc 10 “’” 
under ^ HO of die Cr P Code apply 10 


LEG REF 

1 Subst tuted by Act XI of 1896 S 4 

’Inserted by Act XV of 1926 S 3 
NOTES 

Sec 36 Scope of Section — See 6 A 
I J 22 S 36 creates a speaal jurtsdic 
tion but does not define the details of the 
mode in which that jurisdiction is to be 
exercised The course to be adopted should 
be such as would do substantial justice to the 
part es brought before the Court An en 
quiry under S 36 cannot be conducted m 
the manner prescribed m Cr P Code re 
card nz enauirics altogether of a different 
Mture 44 M L J 437= W I C 433=1923 
M 18S (2) As to the effect of a resolu 
tion of a fisr Association U at a person is 
a tout 26 A L J 790=1928 A 334 
To determine the regularity or otherwise of 
a Bar Association declaring certain persons 
to be touts any rules framed by the Asso- 
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NOTfS 

fa.c» tinker S V, 40 A l«^=4l I C I2> 
An o Vr iindfr S A) Hcclarinc a l-crtm lo 
Ic tot t «» rot \alil if male li% a I) »tnct 
Maci'tratf nn cm knee rccot tc J l\ a *>il 
ofd nalc MapMtralc fO I C 421=21 C 
\\ N 1074 An cnquin iinlcr ^ V, m Mt 
!•« made 1 ^ the D «triel MaRi'trale lii*n«clf 
and cannot he dcIcRaleJ to am jiihorlrale 

nnecr U Cr 1 J A10=IS 1 C (U (C l 
Wf etifl FI 1 C 462==192j 1 22:. 19JI 

Nac IF" Tie in»crlion of nanie< of fcc 
fon« in tl c 1i»t of louM »lioiild 1>e ma !e iftcf 
ronductinc a cnquirj indcr JA 

142 I C 41 = 1930 A 796 nefote 
dircctinf: inelii'ion of a per<on'< name m the 
iut of tout' it H ncccJMT) itnkc S 3f> to 
pile the person an oi’portiinu\ of »howinR 
cau<e apain't the mcliMion Tl e dwtie» can 
not he dciepatfd h> an> of the ofTcer^ men 
tioned therein to their «uhordinatcs 22 Cr 
L j fA=59 I C 322 (S n ) Notice to 
show caiKC wli> a person should not be 
declared a tout must be pnen to him and 
esidcnce should he taken m Ins presence to 
show that he is a tout 42 I C 990 (F B ) 
The District liidse is bound to examine 
witnesses named b\ the person souphl to be 
declared as a tout The District fudge 
ousht not to imparl his own personal know 
ledge in a ease iinle«s he informs the person 
of the nature and source of his information 
and allows htm«elf to he cross examined 
thereupon 120 P L R 1909 Where the 
Distriet fudge ‘ends to the or Subordi 
nate Judge tie names of persons sospeeted 
to be touts for the purpose of enquiry and 
report, the District Judge should on receipt 
of such report pass final orders as to the 
inclusion of the persons in the list of touts 
32 Punj L R 9 

pKOor Proof b> general repute or other 

wise IS necessarj before a person can he 
declared a tout under the section II P 
L R 1912=15 I C 307 44 I C 125=40 
AH 153 3 I C 982 If a resolution is 
based on general repute the Court may 
attach less weight to it but it cannot be sad 
that such a resolution is mval d or Icpally 
madmissihle m evidence and cannot be taken 
into consideration by the Court 1931 A 
711 If a number of respectable pleaders 
m a particular district arc found to be of 
opTn.on thsl a pcr.on is a tout the fact is 
sufficient to luslif) the District Judge in 
holding that the person charged is bj general 
repute a tout 3 I C 982 In a proceeding 
under S 36 certain legal practitioners who 
had been produced as defence witnesses b> 
some of the persons proceeded against gase 
CMdcnce in favour of those who had cited 
them and at the same time deposed that the 
rest were known to them bj reputation or 
otherwise as touts Held that such evi 
dence could not be relied on as eviden e 
against those persons on whose b-half the 
witnesses had not been cited 12 Lah 3*5 
=1931 L 57 Where it appeared to the 
High Court on evidence that certain per 


tns habituall) acted as touts lhe> were 
aikcl to ‘how caii‘c whj an order should 
not I c mide under S 36 and on tlicir failing 
to gne esidrnec that Ihc) were living by 
honest an! legiiimatc means they were m 
elulcsl m the list of touts and a copy tlicrcof 
orlerci! to be Iiung up in every Court 1696 
\ W \ 107 The decision of a Court 

determining that a pcr‘on is a lout must be 
la‘cd on substantial legal evidence 13 Cr 
L J 510=15 I C 654 (C ) The person 
against srhom the evidence is directed must 
lave an opportunity of cross-examining the 
witnesses IS I C 654 (C ) See also 3 
I C 982 

lUXCAL nuTincATiov ro* Fubvisjung 
Caacs — A letter written by a High Court 
Vakil to another practising in the mofussil 
asking tlie latter to send up cases to him 
and agreeing to share the fees renders him 
culpable under S 36 and the High Court 
has |uri«diction to take up the case and 
suspend the pleader as his conduct amounts 
to a reasonable cause willim S 8 of the 
Letters Patent of March 17, 1866 17 A 

498=22 I A 193 (P C ) 

DmsiovAi. Jurcc m the Punjab— Power 
of to declare a person as tout 106 P L 
R !9W 

Cititr Court's Power or Interference 
(Punjab) —See 3 P R 1900 (Cr ) [CtUd 
22 P R 19W (Cr ) 7 3 I C 982 

Power or Jupictal Commissioners Court 
TO interfere in revision —In cases under 
S 36 the Judicial Commissioners Court 
has power to interfere in revision in the 
exercise of its general power of supennter 
denec and control over Subordinate Courts 
28 N L R 4=137 I C 66=1932 N '0 
See also 1941 Lah 1=1 L R (1941) Lah 
133 (1938) 2 M L J 100 

Revisional Jurismction of HtClI 
Court conflict of authorities — Pro 
cecdings under S 36 are not govern 
ed by the Civil or the Criminal Procedure 
Codes and cannot be revised under (he nv ! 
or criminal jurisdiction But the High 
Courts have held that they have juristic 
lion to interfere under S 15 of fh" High 
Courts Act 18 P R (Cr ) 1914=23 1 C 
514 45 A 676=1974 A 69 5cc ok. 1941 
Lah !=I L R (1941) Lah 133 I L K 
1938 M 4F8=(1938) 2 M L J 100 The 
only provision under which the Hgh Court 
would interfere with the order of a subor 
dinate 0>urt under S 36 of the Legal Prac 
tit oners Act is S 15 of the High Courts Act 
The High Court ought not to interfere with 
the order of the Sess ons Judge under S 36 
of the Legal Practitioners Act on the ground 
that th“ finding of the latter was again‘t 
the weight of evidence 21 A 181 Th" 
jurisdiction to revise is of an exceptional 
character and cannot be invoked except »n 
furtherance of justice If the Judge in 
passng the order had no clear conception of 
the law on the subject or if he has fa led to 
apply *hc law to the facts of the case and 
bases his finding on mere suspicion or con- 
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^[Explanation — ^The passing of a resolution, declanng any person to be 
or not to be a tout, by a majonty of the members present at a meeting, specially 
convened for the purpose, of an assoaation of persons entitled to practise as 


LEG REF 

1 Explanation to sub S (1) was mstrted 
by Act XV of 1926 S 3 (b) 


NOTES 

jecture the High Court would interfere 
with the order I L R 1938 Mad 988 
=1938 M 634=(1938) 2 M L J 100 
S 36 confers a special jurisdiction on 
Subordinate Courts and an order passed 
by a District Judge under S 36 de 
clanng a person a tout is an order 
which the High Court has power to 
revise under S llS C P Code being a 
case decided hy a Court suhordmate to the 
High Court S 439 of the Cr P Code 
does not apply to such a case Nor can it 
be revised under the Government of Ind a 
Act 1935 I L R 1938 M 988 =(1938) 2 
M L J 100 Sec also 1932 Nag oO 
The High Court cannot m its rew 
sional jurisdiction interfere under S 115, 
C P Code with an order under S 36 56 

I C 433=13 SLR 212 An order under 
S 36 does amount to a judgment con 
templated by S 22i (2) (jovemment of 
India Act and is not open to revision under 
S 115 C P Code any more than under 
the Cr P Code S 224 ( 2) Govemment of 
India Act 1935 bars the interference by the 
High Court on the administrative side and 
hence the High Court lias no power to auys 
tion a decision under S 36 I L R 
Lah 133=192 I C V'' 

1 (Case law dismissed ) The 
tion of the Legislature was not to allo%v 
anything of the nature of an appeal against 
the decision of a competent Court under 
S 36 45 A 676=21 A L J 671=IS^4 A 

69 The High Court has power to revise 
orders passed under S 36 of the Legal 
Practitioners Act by reason of power of 
superintendence sested in the Court by 
S 107 of the Government of India Act, but 
this power is of a very exceptional nature 
and cannot be invoked except in furtlw 
an?e of justice 129 I C 487=1930 L m 
See also 56 B 577=34 Bom L R 
=1932 B 596 See also 3 I C 982 3 I C 
977, 1937 Sind 4=30a L R 346 

Sec, 36 (1), Expl — Under S 36 (1) Ex 
planation the tesolutvon is valuable evidence 
even though the facts on which the rcsolu 
tion IS based arc not disclosed 28 N L 
R 159=139 I C 900=1932 N 141 A reso 
Iiition or report of a Sul>-Committce of only 
seven members out of an Association of 
about 22 members declaring ccrtun persons 
to be touts IS not a resolution by a majority 
of the member* and hence it cannot be used 
as cvilcncc of general repute under the Fx 
pUnat.on 6 V «7=1927 P 282 Held ttot 
revision lies to High Court from an order 
of the District Magistrate inclu 1 ng the name 


of a person in the list of touts under S 36 
of the Legal Practitioners Act 1930 A L 
J 061=1930 A Ml The law does not 
require hat all the members should be pre 
sent at the meeting but requires that a meet 
mg of the association should be convened for 
the purpose of considering whether a cer 
tain person is a tout, and if by a majority of 
the members present at such a meeting a 
resolution is passed it is sulhaent 56 C 
800=115 I C 602 (2)=1929 C 196 Sec 
also 28 N L R 159=1932 N 141 Nor 
docs It matter that some of the members 
who voted had lost their voting capacity for 
non payment of subscriptions, according to 
the rules of the Association 165 I C 963 
=1936 Lah 382 Nor does the fact that 
opportunity was not given to the persons to 
be declared touts to appear before the asso 
ciation to show cause why the resolution 
should not be passed 1936 L 382 To 
determine regularity or otherwise of a Bar 
Association declanng certain persons to be 
touts any rules framed by the Association 
are irrelevant See 118 I C 524 In order 
to enable a Court to admit in evidence the 
resolution of the Bar Association declaring 
certain persons to be touts it is necessary 
to establish that it was meeting specially con 
vened for the purpose of passing the reso 
lution m question Where it is not proved 
that all the members of the Association who 
were able to attend had been notified nor ij 
it shown that those who were not notified 
were otherwise not capable of attending the 
meeting the special meeting convened to 
declare certain persons touts cannot he said 
to have been properly convened and conse 
qfienlly the resolution passed thereat is not 
a valid resolution as is contemplated by 
explanation to S 36 (1) 12 L 385=19dl 

L 57 After the amendment of the Act m 
1926 while it is open to proceed under S oo 
m the old way and call evidence it can also 
avoid the calling of witnesses once 
tion IS presented to it which 
requirements of Act XV of 1926 130 I 

629=1931 A 315 The expression ‘ nmjo 
ntv of members fresettf m the Explanation 
to S 36 of the Legal Practitioners Act is not 
the same thing as majority of members 
voting Where the only evidence on whjcn 
a person was declared a tout was a rcsolu 
tion of the Bar Association and it appear^ 
that at the meeting of the Association f>* 
tvere present but only 26 voted m favour o' 
the resolution 14 votes being ' 

and the rest being neutral be/d tliat 
was no legal evidence on which the pe __ 
could be declared a tout 1930 A L J 
=1930 A 7S2 On this Explanation. Jee 
atso 26 A I J 790=1928 A 331 
wxinlv ’any person mean anv 
specif e«l person So tie name of tlie per 
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Icpal practitioners in anj Court or rcvcnuc-oflicc, shall be evidence of the general 
repute of «uch person for the purposes of this sub section ] 

(2) Xo person’s name «hill be included in anj such list until he shall 
ha\*e had an opportunit) of showing cause against such inclusion 

*((2 A) An) auihont) empowered under sub section (1) to frame and 
publish a list of touts ma) «cnd to an> G>urt subordinate to such authority the 
names of an) persons alleged or suspected to be touts, and order that Court to 
hold an inquir) in regard to such persons, and the subordinate Court shall 
thereupon hold an inquir) into the conduct of such persons and, after giving 
each «uch pcr<on an opportunit) of showing cause as provided in sub section 
(2), shall report to the authonl) which his ordered the inquiry the name of each 
su^ person who has been pro\ed to the satisfaction of the subordinate Court to 
be a tout, and that authont) may include the name of any such person m the 
list of touts framed and published b) that authont) 

Provided that such authont) shill heir an) such person who, before hts 
name has been so included, appears before it and desires to be heard ] 

(3) A cop) of every such list shall be kept hung up in every Court to 
which the same relates 

(4) The Court or Judge may, by general or special order, exclude from 
the precincts of the Court an) person whose name is included in any such list 

(5) Ever) person whose name is included in any such list shall be deemed 
to be proclaimed as a tout within the meaning of section 13, clause (e), and sec- 
tion 22, clause (d) ] 

if(fi) Any person who acts as a lout whilst his name is included in any 
such list shill be punishable with imprisonment which may extend to three months, 
or with fine which may extend to five hundred rupees, or with both] 


LFG REF 

1 Sub section (2a) and (6) were inserted 
by Act XV of 1926 S 3 

NOTES 

son to be declared or not to be a tom should 
be before the meeting 166 I C 64J=19J7 
Stnd 4 It IS not proper for the D strict 
Judge to award costs of his inquiry against 
the Bar Association when he had invited it 
to assist h m in the inquirj 165 I C 963 

~Sec ^36 (2^— Under S 36 (2) the Dis 
tnct Judge has the power to d ffer from or 
accept the report of Subordinate Court 
where District Judge refuses to accept the 
report the High Court will not mterfere in 
revision unless the order is manifestly 
wrong 134 IC 93=1931 L 98 (2) 
That the order under S 36 (2) was passed 
b> the District Magistrate without givmg 
the applicant an opportunity of appearing be 
fore him and being heard is sufficient ground 
for revision (45 A 676 Foil ) 27 N L 
R 395=1931 N 187 

Sec. 36 (2 A) —Order declaring person 
to be tout whoi he is not proved to be so 
IS illegal 31 P L R 212=1930 L 405 
The Senior Subordinate Judge was asked 
by the District Judge to hold an enquio 


wilh regard to certain persons named m the 
list framed by a Bar Association The name 
of the petitioner was included m the hst and 
the matter was so reported ffefil that 
under S 36 (2 A) it was the duty of the 
petitioner who knew that he was included in 
the I St to enter appearance before the Dis 
tnct Judge and apply to be heard and it was 
not the duty of the District Judge to issue 
notice to him 132 I C 846=1931 L 543 
(2) Proceedings under S 36 (2 A) are 
of a quasi criminal nature An order de 
clanng a person to be a tout is one which 
very seriously aflects his character and 
I ving It is therefore incumbent upon the 
District Judge to satisfy himself that the 
conditions laid down by the Explanation to 
sub S (1) for the admissibility of a re 
solution are duly fulfilled and sal sfied J4 
Born L R 1281=1932 B 596=56 Bom 577 
Sec 36 (2 A) Proviso —The D strict 
Magistrate delegating an inquiry to a 
subordinate cannot act on the report sub 
mitted by the latter recommend ng that a 
person should be declared a tout if the 
person appears and desires to be heard 
The District Magistrate cannot delegate the 
matter of hearing a person against whom a 
report has been made 27 N L R 30R— 
1931 N 187 ^ 


5300 


The Civil Court Manual (Imperial Acts). 


[S 37 


CHAPTER Vlir 

Miscellaneous 

37 To facilities the ascertainment of the qualifications mentioned m sec 

tions 6 and 17 respectively, the Provincial Govern 
Provincial Government to rnent shall, from time to time, appoint persons to be 
examiners for the purposes aforesaid, and may, from 
time to time, make regulations for conducting such examinations 

38 Except as provided by sections 4, S, ^[7], 16, ’[25], 27, 32 and 36, 

„ r XT . nothing m this Act applies to advocates, vakils and 

pracSerT from ® cSS admitted and enrolled by any High Court 

parts of Act under the letters patent by uhich such Court is consti- 

tuted, or to mukhtars practising in such Court or to 
advocates enrolled ’[under section 41 of this Act] , ’[and, except as provided by 
section 36, nothing m this Act applies to persons enrolled as advocates of any 
High Court, under the Indian Bar Counals Act, 1926] 

39 When any person who holds a certificate as 
Suspension or dismissal a mukhtar under section 7 and a certificate as a 

deemS 

ficates missed m one of sucli capacities he shall be deemed 

to be suspended or dismissed, as the case may be, also 
in the other 

40 Notwithstanding anything hereinbefore contained no pleader, mukhtar 
or revenue agent shall be suspended or dismissed 
Pleaders etc , not to be under this Act unless he has been allowed an oppor- 
^“Kfbeinrheard defending himself before the Authority sus 
pending or dismissing him , 

Ml ri) A Hiffh Court not established by Royal Charter “[in respect ot 
which the Indian Bar Councils Act, 1926, is not m 
Power for certain High force] may, from time to time, with the previous 
Courts to enrol advocates sanction of the Provincial Government, make rules as 


LEG REF 

^ Inserted by Act I of 1908 S 5 
"Substituted by Act IX of 1884 S 7 
“The fast clause was added bj Schedule 
to Act XXXVIII of 1926 Indian Bar Coun 
cils Act) 

* Substituted by Act X of 1884 S 8 for 
the original section 

“The words within brackets after •Ro>al 
Charter’ were inserted bj Act XXXVIII of 
1926 

NOTES 

Sec 37 — For Regulations made under 
this section by the Government of Burma 
see Buntia Gascllc, 1911 Part 1 p 13 
For Regulations in other Pro> inces see 
Local Rules and Orders 

Sec 40 Scoff of the Section — Tlic 
proMsions of S 40 apply to interim orders 
of suspension passed under S 14 para 5 
before an interim order of suspension is 
passed under S 14 (5) he must be asked 
to show cause under S 40 an I a report must 
1 e sent to ihe High Court under S 14 (4) 
IS C W K 260=9 I C 223 See also 163 
I C S8f.=1936 Rang 249 
Sec 41 Slspfvsion or Practict on ln 

TFRtVr GoSTKNMFNT SfJI\ 1(.F — \rrLICWION 
m* trrsrwAL or Savao — Where a practi 
tioner IS sspended from practice owing to 


hi$ accepting a Government service and he 
applies for renewal of the permission after 
his discharge from such service he should 
make a fuj) and true disclosure of the facts 
winch led to his remosal from service p- 
I C 831 (C )=22 Ct L J 591 In Ik' 
enquiry under Legal Practitioners Act of ^ 
advocate the conviction of the advocate W 
a competent Magistrate must be accepted a 
proper and cannot be reopened 44 A Ja 
<=6S I C 560=1922 A 140 (F B ) The 
power to rescind order under S 41 posscsse 
bj the Court of the ludicial Commissioner 
Oudh vests in the Chief Court 
order passed by the Bench of Jj|4'C 
Commissioner’s Court was confirmed by ^ 
Local Government it should not be rcscim 
ed without Its confirmation 148 I L ^ 
=1934 O 140 (S B ) Where a le{^' 
practitioner has been siifficientiv punisned o 
having remained debarred from pncticc 
about fifteen jears and he has tend^cd 
unconditional apolog> the order 
41 should be rescinded 148 I C 299= 

O 140 (S B ) There is inherent po^J 
m the High Court to restore a 
name has been struck off the rolls 
there IS no express provision for a re 
of an order made un Icr the Legal Frac 
tioncrs Act 1935 A 321 (F B ) 
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to the qinlificntions ^nd admission of proper persons to be id\ocatcs of the 
Court, and, subject to 'uch rules mi) enrol such and so manj id\ocatcs ns Jt 
thmlvs fit 

(2) n\cn nd\ocatc «o cnrolletl slnll lx: cntitlctl to nppenr for the suitors 
of the Court nnd to picnd or to net, or to plead nnd net for those suitors accord- 
injj ns the Court mn) b) its rules dctcrnunc, nnd subject to those rules 

(3) Tlic HirIi Court inn) dismiss nny ndvoente so enrolled or suspend 
him from prncticc 

(4) Pro\ndcd tint nn ndtocnie «Inll not be dismissed or suspended under 
this section unless he has l>cen nlloueil an opportunit) of defending himself 
before the High Court uhich cnrollwl him nnd ‘(except m the ense of the Chief 
Court of Oudh] unless the order of the High Court dismissing or suspending him 
hns been confirmed b\ the Protincinl Gotemment 


42 Repeated 6) t/ie Re/'cahn^ Act, 1938 (I of 1938), Section 2 and 
Schedule 


FIRST SCHCDULi: 

Enactmfnts RprrALED 
f Repealed by Act / of 1 938 ) 

SECOND SCHEDULE 

VArt,F OP Stamps for CrRTiFtCATrs 

(See section 25 ) 

T 

Pof a certificate authorising the liotJer to practise as a pleader— 

(o) in the High Court and nny Subordinate Court— rupees fifty 

(b) in an> Court of Small Causes «n a Presidency town— rupees twenty five 

(c) in all other Subordinate Courts— rupees twenty five 

(d) in the Courts of Subordinate Judges Munsifs Assistant Commissioners Extra 
Assistant Comm s$ oners and Tahstldars in Courts of Small Causes outside the Presidency 
towns and in all Criminal Courts subord nate to the High Court— rupees fifteen 

(e) m the Courts of Munsifs and any Civil or Criminal Court of first instance not 
hereinbefore specificall) mentioned— rupees five 

It 


For a cert ficale authorising the holder to practise as a muWitar — 

(/) m the H gh Court and any Subordinate Court — rupees twenty five 
(o) m any Court of Small Causes m a Presidency town — rupees fifteen 
(/») in all other Subordmale Courts— rupees fifteen 

(t) in the Courts of Subordinate Judges Munsifs Assistant Commissioners Extra 
Assistant Commissioners and Tahstldars m Courts of Small Causes outside the Presidency 
towns and in all Criminal Courts subordinate to the High Court — rupees ten 

(;) m the Courts of Munsifs and any Civil or Criminal Court of first instance not 
hereinbefore specifically mentioned — rupees five 

III 


For a certificate authorising the holder to practise as a revenue agent- 

(*) m the office of the Chief Controlling Revenue authority ajid m any revenue office 
subordinate to such authority— rupees fifteen n- l j . . 

(/) in the office of a Commissioner and m any revenue office subordinate to a Com 

mission«ympees ten^^ ^ Collector and m any revenue office subordinate to a Collector- 
rupees five 


the legal practitioners (WOMEN) ACT (XXIII OF 1923) 

PREFATORY NOTE —The following extracts from the statement of Objects and 
Reasons show the circumstances that Jed to th* passing of this Act — 

The Letters Patents of the several High Courts empower them to admit proper 
persons as Advocates Vakils and Attorneys and to make rules for their qualifications and 


LEG REF 

inserted by S 2 and Sch of Act 


XXXII of 192o 
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admission Sections 6 and 17 of the Legal Practitioners Act 1879, similarly give powers 
to the High Courts and the Chief Controlling Revenue authorities to make rules for the 
qualification and admission of persons as Pleaders and Mukhtars and as Revenue Agents 
respectively Sections 6 and 31 of the Bombay Pleaders Act 1920 (Bombay Act XVII 
of 1920), contain similar provisions as regards Pleaders in that Presidency Conflicting 
decisions have been given by the High Courts as to the right of women who are otherwise 
qualified to be enrolled and to practise as legal practioners 

The Government of India consulted lx>cal Governments and other authorities on the 
question whether women should be as eligible as men to enter upon a career as legal practi 
tioners The general opinion expressed was that m the present conditions of India the 
question should be decided by Indian opinion An opportunity of obtaining the views of 
the Assembly upon the question arose m connection with the motion moved by Dr H S 
Gour for the reference of his Bill further to amend the Legal Practitioners Act 1879 to 
a Select Committee During the course of the debate upon that Resolution it was mdi 
cated that the acceptance of the motion by the Assembly would be regarded as an accept 
ance of the principle that no woman shall by reason only of her sex be disqualified from 
being admitted or being enrolled as a legal practitioner or from practising as such in any 
Court of law The motion was accepted and in accordance with the undertaking givra in 
the course of the debate on the motion the present Bill has been prepared to gi\e eff«t 
to this view (See Statement of Objects and Reasons Fort St George Gazette lUtn 
April, 1923 Part III p 177 ) 


THE LEGAL PRACTITIONERS (WOMEN) ACT (XXIII OF 1923) 

[2nd April, 1923 

An Act for the removal of doubts regarding the right of women to be enrolled 
end to practise as legal practitioners 

Whereas it is expedient to remove certain doubts which have arisen as 
to the right of women to be enrolled and to practise as legal practitioners It 
IS hereby enacted as follows — 


Short title and extent 


} (1) This Act may be called The Legal 

Practitioners (Women) Act, 1923 
(2) It extends to the whole of Bnttsh India including British Baluchis 
tan and the Sonthal Parganas 


Definition 


2 In this Act "Legal practitioner” means a 
legal practitioner as defined in section 3 of the Legal 
Practitioners Act, 1879 


anything contained in any enactment in force 
British India or in the Letters Patent of any High 
Court or in any rule or order made under or m pvf 
suance of any such enactment or Letters Patent no 
woman shall by reason only of her sex, be disquah' 
fied from being admitted or enrolled as a legal practitioner or from practising 
as such, and any such rule or order which is repugnant to the provisions oi 
this Act shall, to the extent of such repugnancy, be void 


3 Notwithstanding 

Women not to be disqua 
lified by reason only of 
sex 


THE LEGAL PRACTITIONERS (FEES) ACT (XXI OF 1926) * 


Year | 

1 No 

' 1 

1 

1 Short title 

1 Amendment 


1926 

XXI 

Ixhe Legal P'sclifioners 
(ree«) Act 1926 

Repealed in part Xllof 1927 


LEO RFE 

*ror Statement of Objects and Reasais 


see CtuelU of Mm 1926 Part V, p 19 
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S A] Tnr I-rcAi pRAcriTiowrus (Fins) Act (XXI of 1920) 


Short title, extent and 
comfneneement 


Interpretation 


. (2S//j 3/arc/i, 1926 

^ fegal fraclUwftcrs to sue for thexr 

WtjrRijA*! It IS cxi^icnl to define in ccmin cases the rights of local 
pnetitioners to sue for their fees and their liabilities to be sued in respect of 
dircharpc of their professional duties, It is herebj enacted as 

1 (1) Tins Ac! nji> be called The Legal 

,-v T* . PRAcrmoNFRS (Ffes) Act, 1926 

T "hole of Bntish India 

(o; It shall come injo force on such dale' ns the Centra! Government 
mat, bj notification in the Official Gazette, appoint 

2 For the purposes of this Act unless there is 
an) thing repugnant m the subject or context, — 

(а) ' legal practitioner ’ means a legal practitioner as defined in section 
3 of the Legal Practitioners Act, 1879, and 

(б) a legal practitioner shall not be deemed to "act" tf he only pleads, or 
to agree to “act’ if he agrees onl) to plead 

3 An) legal practitioner nho acts or agrees to act for any person may 

by pnvatc agreement settle with such person the terms 

miif ofl'eSl pSTctuiS' °fes5,onalS?S?eT' 

4 An) such legal practitioner shall be entitled to institute and maintain 

legal proceedings for the recovery of any fee due to 
Right of legal praetiiioner j,im under the agreement or, if no such fee has been 
to sue tor fees settled a fee computed m accordance with the law 

for the time being m force in regard to the computation of the costs to be 
awarded to a party in respect of the fee of his legal practitioner 

to his remuneration for the work done by 
him on (he principle of quantum merutt 
1931 P 137=131 I C 542 When there 
are several gentlemen retained by a client 
in the same vakalatnama each of the vakils 
IS entitled to claim his client the full fee 
stipulated for by him and not merely a 
share m the single fee allowed as against the 
losing party (38 I C 210 Foil 7 C 
W N 300 Not foil ) 1931 P 137=131 
I C 542, 18 Pat 213=20 Pat L T 352 
Sec 4 ^The right of a Barrister at Law 
to appear in the High Court in the Courts 
subordinate to it arises from his enrolment 
as an Advocate and not othenvise The 
peculiar position of a Barrister at Law m 
England disappears here on his enrolment 
as an Advocate his rights duties and dis 
abilities arc the same as those of any other 
non Barrister Advocate He can see the 
(jient settle his fees and act for him with 
0 r without the intervention of a solicitor 
A Barrister practising as an Advocate m the 
High Court can accordingly sue hts cl ent 
for recovery of fees due (25 A 509, 
OTcr ) 55 A 570=1933 A L J 451=1935 
A 417 (F B ) There is no provision m 
the C P Legal Practitioners Fees Rules 
for the case in which a pleader who has 
been engaged in the suit itself is re engaged 


LEG REF 

sThis Act was brought into force on Ist 
June, 1926 See Gazette of Induj 
Part I P 514 

NOTES 

Sees 3 and 4 —A legal practitioner 
can not only by private agreement scltle with 
a client the terms and fee but also sue for 
his fee due under that agreement and the 
former cannot be said to stand m any conh 
denttal relation towards the latter in view 
of the plain Jangage of Ss 3 and 4 Such 
a private agreement can be impugned 1 ke 
any other contract and in case the agree 
ment is avoided then the fee would have to 
be computed according to the rules for the 
lime being in force as provided in S 4 
132 I C 719=1931 R 104 Where the fee 
payable is not settled with the client under 
S 3 then under S 4 the pleader is entitled 
only to such fee as would come to on com 
putation in accordance with the law for the 
time being in force m regard to the com 
putation of the costs to be awarded to a 
party m respect of the fee of his legal 
practitioner 1931 P 137=131 I C 542 
\^cre client engaged a pleader and filed a 
vakalatnama in his favour but it was not 
signed by the pleader, the pleader is entitled 
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5 No legal practitioner who has acted or agreed to act, shall, by reason 
^ , , , , only of being a legal practitioner, be exempt from 

hon?\o%°sueT to be sued m respect of arty loss or injury 

due to any negligence in the conduct of his professio 

nal duties 

n , 6 '[Repealed by the Repealing Act, XII of 

Kepeais ^^27 ] 


THE LEGAL REPRESENTATIVES* SUITS ACT (XII OF 1855)* 

Short title given by Act XIV of 1897 


Year 

No 1 

Short title 

Amendment 

1855 

XII 

Tl e Legal Representatives* 

jRepealed in part, IX of 1871 

1 



Suits Act, 1855 ' 

J 


Declared in force— Throughout British India except as regards the Scheduled Dis 
tncts Act XV of 1874 S 3, in the Sonthal Parganas Reg 3 of 1872 S 3 as amended 
Reg 3 of 1899 S 3, m the Angul District, Reg 3 of 1913 S 3, m Upper Burmah (excep 
the Shan States) Act XIII of 1898 S 4 


[27th March 1855 

An Act to enable Executors, Admmtstrafors or Representatives to sue and be 
sued for certain tvrongs 

Whereas it is expedient to enable executors, administrators or represen 
p . , tatives in certain cases to sue and be sued in respect 

^ * of certain wrongs which, according to the present 

lau, do not survne to or against such executors administrators or represents 
tives ; It IS enacted as follows — 


1 An action may 

Exemtors may sue and be 
sued in ccrtiin cases for 
ivrongs committed in life 
time of deceased 


be maintained by the executors, administrators or 
representatives of any person deceased for any wrong 
committed in the lifetime of such person winch has 
occasioned pecuniary loss to his estate for 
wrong an action might have been maintained by sue 
person, so as such wrong shall have been committea 


LEH REF 

* Short title The Legal Representa 
lives Suits Act 1R33 ’ Set the Indian 
Short Titles Act (XIV of 1897) 

NOTES 

b> the assignee decree holder and no 
pleaders fee can be aliened m execot on 
afresh 144 I C 379=1933 N 360 Where 
«e\cral plealers arc engaged 1> a p3rl> in 
tl c absence of an> special agreement each 
pleader is entitled to I is fees up to the full 
fee asscssel at the 1 earing It is not the 
rule that all of them should decide among 
il em a s rgle 1 earing fee IR Pat 2t3= 
23 Pat L T 3 2. 1931 Pat 137 Where 
no fee had been settled by agreement the 


legal practitioner would be eniul'^ 
legal fees and not merely to a w 

remuneration 167 I C 505 (1)=1937 N 
32 Wlicre a party agrees to ‘ 

Advocate a particular fee for a parUc"^ 
case the Advocate is entitled to sue for tn« 
full fee though owing to the collapse u 
expectedly of the opposite sides case «n' 
Advocate had not to do tint luantitv o 
work originally expected of him 194* 

Sec 1 Leosl Representatives Suus 
Act — Act does not apply during 
dency of a suit for damages for i’”,# _ 
prosecution b> the manager of a joint , 
family when he dies since the Act rcia 
to ihe mamtainabihty of the suit and 


Lrr (D\ pRr^mrNr's Salar\ Act (II of 1921) 3305 

vjilim one jciV l>cforc liis dcith '{• • •], iml the dimigcs Nshen rcco%ercd 
'Inll l>c pirt of t!ic personal estate of such person 

and further an action ma) be maintained a];ainst the executors or admini 
«tratnr< or heirs or rrprc«cntali\cs of am person deceased for anj wrong com 
mitted h\ hun in his lifctunc for which he would have been subject to an action 
«o as «uch wrong In\T been committed within one >ear before such person s 
death * •) and the ilamagcs to be rccoacred in such action shall if 
reco'crcd again«i an cxcnilor or administrator bound to administer according 
to the r nglish law be pa\ aide m like onlcr of administration as the simple contract 
ilchts of *:uch person 

2 No action commenced under the prOMStons of this Act shall abate 
-.. 1 ,-, b\ reason of the death of either partj but the same 

to abate su t tna\ be continued b) or against the executors admim 

•tralors or rcprescntatts es of the part) deceased 
Prosided that in an\ ca«c in which an\ such action shall be continued against 
the excaitors administrators or representatives of 
a deceased part) such executors administra- 
tors or representatnes ma\ set up a want of assets as a defence 
(o the action cither wholl) or m part m the same manner as if the action had 
been ongtnalI\ commenced against them 


legislative assembly (DEPUTY PRESIDENT’S SALARY) 
ACT (II OF 1921) 

\27th March 1921 

4n Act to dcicrmxnc the salary of the Deputy President of the I egtslaine 
Assembly 

WiTFRFAS If IS proMded b) sub section (5) of section 63 C of the Govern 
ment of India Act that the Deputy President of the 
PreamTle j ejT,s|at,ve Assembly shall receive such salar) as ma) 

be determined b) Act of the Indian Legislature It is hereb) enacted as follows — 
1 This Act mav be called The I ecislative 
Short title Assembly (Defutv President’s Salary) Act 1921 

2 There shall be paid to the Deputy President of the Legislatne Assembli 

in respect of an> period during which he is engaged 
Salar\ of Dep it) Presi work connected with the business of the said 

•lent Assembly a salary calculated at the rate of one 

thousand rupees per mensem 

3 11 any question arises wVietber 6uTmg any period the Deowtv President 

was engaged on work connected with the business of 
Dec Sion in case of doubt Legislative Assembly the question shall be 

referred for decision to the President of the said Assembly and his decision shall 
be final 


LFG REF 

1 Repealed by Act 7X of 1871 Sch I 
a Repealed b) Act IX of 1871 S 2^ 

NOTFS 

t6 its cont nuat on and s nee tic sunn n^ 
members are not the manager s represenfa 
tivcS 31 I C 4 S 89 of the Probate 
and Adm n slrat on Act is des pned to pro 
tect suits for wrongs done to the property 
of a deceased person bit do not extend that 
protection to compensat on for personal m 
jury the rigl t to which dies with the death 
C C M -AM 


of the person injured The r ght to sie 
for legal expenses or olh-r losses caused 
JO a Rcr on due to a maliciqus prosecut on 
fist tilted against h m is a personal right and 
it does not survive to the legal represenfa 
jse of such person 48 A 630=1926 A 
610 Aopl cabil ty of Act to cases not cover 
ed ha Probate and Admin straf on Act of 
— ^Doctrine of aclio ftrstmalxs tn^yrtfur 
fvm fertona not aPnl cab'c m Ind a 53 C 
087 See aUo 31 Cal 406=8 C W N 329 
28 Afad 487 13 Bom 677 1 W R 251 
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No legal practitioner who has acted or agreed to act, shall, by reason 
only of being a legal practitioner, be exempt from 
liability to be sued in respect of arty loss or injury 
due to any negligence m the conduct of his professio 

nal duties 

^[Repealed by the Repealing Act, XII of 


Liability of legal practi 
tioner to be sued 


Repeals 


1927] 


THE LEGAL REPRESENTATIVES’ SUITS ACT (XII OF 1855) * 


Short title given by Act XIV of 1897 j 


Year 

No 1 

1 Short title 

' 1 

Amendment 

1855 

XII 

Tl e Legal Representalives’ 

jRcpealed i 

n part, IX of 1871 



Suits Act 1855 1 

J 

1 


Declared m force— Throughout British India except as regards the Schedulcil Dis 
tncts Act XV of 1874 S 3, m the Sonthal Parganas Reg 3 of 1872 S 3 as 
Reg 3 of 1899, S 3, in the Angul District, Reg 3 of 1913 S 3, m Upper Burmah (exctp 
the Shan States) Act XIII of 1898 S 4 


[27th March, 1855 

An Act to enable Executors, Admtmstrators or Representatives to sue and bf 
sued for certain wrongs 

Whereas it is expedient to enable executors administrators or represen 
p . , tatives in certain cases to sue and be sued in respect 

^ of certain wrongs which according to the present 

law do not survive to or against such executors administrators or representa 
tives , It IS enacted as follows 


1 An action may be maintained by the executors administrators d 
representatives of any person deceased for any wrong 
committed in the lifetime of such person which has 
occasioned pecuniary loss to his estate, for 
wrong an action might have been maintained by sue 
person, so as such wrong shall have been commU^^ 


Executors may sue and be 
sued in certain cases for 
wrongs committed in life 
time of deceased 


LEG REF 

‘Short title ‘The Legal Representa 
lives’ Suits Act 18^5 ' See the Indian 
Short Titles Act (XIV of 1897) 

NOTES 

bj the assignee decree holder and no 
I leaders fee can be anos\ed in cxecut on 
afresh 144 I C 379=1933 N 360 Where 
several plea ters are engaged l)> a part) »n 
the absence of anv sneeial agreement each 
rlcadcr ‘S entitled to his fees tip to the full 
fee assessed at the hearing It is not the 
rule that ah of them should decide among 
them a s nglc hearing fee IR Pat 213= 
20 Pat L T 352 1931 Pal 137 Where 
no fee had hcen settled by agreement the 


legal practitioner would be 

legal fees and not merely to ^ V 

remuneration 167 I C 505 (l)=l93/ 

32 ^^^e^e a party agrees lo 

Advocate a particular fee for a iVe 

case the Advocate is entitled to sue lo 
full fee though owing to the collaps 
expectedly of the opposite sid^ s of 

Advocate had not to do that Ouantity 
work ongmalK expected of him i"-!- 
^ ^ 225 c„ns 

Sec 1 Lcqs. 1 . Uecresestatis'ES 
Act —Act does not apply dufin? "'f^Jous 
dency of a suit for damages for ‘‘’/U.-rju 
prosecution b> the manager of a joint fl. . . 
family when he d cs since the T, not 
to the maintainability of the 



. Ur A^rMnu (D\ pRr^mrsT's Salary Act (II of 1921) 3305 

wtliin one l)cforc ^IS dcnlh »(• • *1, md the dimigc*! when recovered 
^Inll be pirt of the pcrsoml cstitc of such pcr«on, 

md further, in iction ma> be tmtntatncd agatnst the executors or admmi 
Mntor« or heirs or rcprc*cnlnli\cs of nn\ person deceased for an> wrong com- 
mitted In him in his lifetime for which he would ha\e been subject to an action 
«o as «uch wrong «;hall ha\T been committed within one jear before such person’s 
death *(• * •} and the damages to be recovered m such action shall if 

recovered again«t an executor or administrator bound to administer according 
to the r nglish law he pav able m hhe order of administration as the simple contract 
debts of such person 

2 Vo action commenced under the provisions of this Act shall abate 
Drjlh ot p.rtj not but the samt 

to abate suit nia) be continued bj or against the executors admmi 

•trators or representatives of the part) deceased, 
Provided that m anv case m which am such action shall be continued against 
the executors administrators or representatives of 
a deceaswi part), such executors, adminisfra 
tors or representatives mav «ct up a want of assets as a defence 
to the action cither whollj or in part in the same manner as if the action had 
been otaginallv commenced against them 


LEGISLATIVE ASSEMBLY (DEPUTY PRESIDENT’S SALARY) 
ACT (II OF 1921) 

[27th March 1921 

4n Act to dctcrmtne the salary of the Deputy President of the I egtslatne 
Assembly 

WiiERFAS It is provided by sub section (5) of section 63 C of the Govern 
ment of India Act that the Deputy President of the 
PreamI le Legislative Assembly shall receive such sahr> as may 

be determined by Act of the Indian I egislature It is herebj enacted as follows — 
, 1 This Act mav be called The Lecislative 

Short title Assembly (Dcfoty Presidents Salary) Act 1921 

2 There shall be paid to the Depul) President of the Legislative AssembI) 

vn respect of any period during which he is engaged 
Salar) of Deput) Pres work connected with the business of the said 

AssembI) a silarv calculated at the rate of one 
thousand rupees per mensem 

3 If any question arises whether during anv period the Deoutv President 

t j 1 ^ vv'ts engaged on work connected with the business of 
Decision mease of doult Legislative Assembly the question shall be 

referred for decision to the President of the said Assembly and his decision shall 
be final 


LFG REP 

^Repeated by Act IX of IR7I Sch I 
» Repealed b> Act IX of 1871 S 2 

NOTES 

to its cont nuation and s nee the survisin? 
members are not the maraffer s reprcsetila 
lives 21 I C 4 S 89 of the Prolate 
and Adm mstraVion Act is desijmed to pro 
tect suits for wronRS done to the property 
of a deceased person but do not extend that 
protection to compensation for personal m 
jury the right to which dies with the death 
CCM— 414 


of the person injured The right to sue 
for legal expenses or oth^r losses caused 
to a person due to a malicious prosecut on 
mst tilted against h m is a personal rizht and 
It does not survive to the legal representa 
tie of such person 48 A 630=1926 A 
610 Aopl cability of Act to cases not cover 
ed bs Probate and Admmistrat on Act of 
IWl — Doctrine of aetw pertoftalis mnritur 
fwm persona not aPnlicab'e m India S3 C 
987 Sec aUo 31 Ql 406=8 C W N 329, 
28 Mad 487 13 Bom 677, 1 W R 251 
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^[4 On the establishment of the Federation of India this Act shall cease 
to have effect ] 


THE LEGISLATIVE MEMBERS EXEMPTION ACT 
(XXIII of 1925) 

[Repealed by Act I of 1938 ] 


LETTERS PATENT (ALLAHABAD) 


CONTENTS 


Clauses 

Recital of Acts 24 and 25 Vict c 
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North Western Provinces 

2 Constitution and first Judges of the 
High Court 
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9 Extraordinary original civil jurisdic 
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10 Appeal from the Courts of original 
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cising original jurisdiction 
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Provinces 
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32 Appeal in criminal cases etc 
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Estabhshtnff a High Court tn the North Western Proinnces of the Bengal 
Presidency dated \7th March 1866 

Victoria by the grace of God of the United Kingdom of Great Bntain and 
j ^ Ireland Queen Defender of the Faith To all 

Recital of Acts 24 and zo to whom these presents shall come greeting Whereas 

' by an Act of Parliament passed m the twenty 

and tv.ent> fifth years of Our reign cntiifed "An Act for establishing 
Courts of Judicature m India’ , it was amongst other things enacted that ® 
be lawful for Her Majesty by Letters Patent under the Great seal of the Unites 


, LEG REF 

‘ Inserted by A O 1937 
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Kjn;^dotn to erect ind establish i Hi^b Court of Judjciture at Fort WHIiam in 
Benjpil for the Bcnjril dixision of the Prcsidcnc> of Fort William afore^itd 
and tint <ucli HirIi Court should consist of a Qiicf Justice and as man) Judges 
not cTceeding fifteen as Her Afajesta inighf, from time to time think fit to appoint 
>\ho 'hall be 'elected from among per'ons qualified as in the said Act is declared 
Proaulcd aluaas that the per'ons a\lio at the time of the establishment of such 
HiRh Court aacre Judges of the Supreme Court of Judicature and permanent 
Judges of the Court of Sudder Dcaanm Adaaalut or Sudder Adaaalut of the same 
prcstdenc), should l>c and become Judges of such High Courts aaithout further 
appointment for that purpose and the Oiicf Justice of such Supreme Court should 
beromc the Oiief Justice of «uch High Court and that upon the establishment 
of such High Court as aforesaid Uic Supreme Court and the Court of Sudder 
Dcaa’an) Adaaalut and Sudder Nizamut Adaaalut at Calcutta m the said Presidency 
should be abolished 


And that the High Court of Judicature so to be established should have 
and exercise all such ciail criminal admiraltj and aice admiraltj testamentary 
intestate and matrimonial jurisdiction onginal and appellate and all such poavers 
and authontj for and in relation to the administration of justice in the said 
Presidency as Her Majesta might b> such Letters Patent as aforesaid grant 
and direct subject hoaacacr to such directions and limitations as to the exercise 
of original civil and criminal jurisdiction beyond the limits of the Presidency 
toaaai as might be prescribed thereba and sa\e as by such Letters Patent might 
be othenaise directed and subject and aaithout prejudice to the legislative poavers 
m relation to the matters aforesaid of (he Governor General of India m Council 
the High Court so to be established should have and exercise all jurisdiction and 
eacry poaaer and authority avhatsocver in any manner vested m any of the Courts 
in the same Presidency abolished under the said Act at the time of the abolition 
of such last mentioned Courts 

And aahereas it is further declared by the said recited Act that it shall be 
laaaful for Us by Letters Patent to erect and establish a High Court of Judi 
cature m and for any portion of the territories avithin Her Majesty s dominions 
in India not included avithm the limits of the local jurisdiction of another High 
Court to consist of a Chief Justice and such number of other Judges avith such 
qualifications as aaere by the same Act required m persons to be appointed to the 
High Courts established at the said Presidencies as We from time to time might 
think fit and appo nt and that subject to the directions of the Letters 
Patent all the provisions of the said reated Act relative to High Courts and 
to the Chief Justice and other Judges of such Courts and to the Governor General 
or Governor of the Presidency in which such High Courts avere established shall 
as far as circumstances may permit be applicable to any neav High Court avhich 
mav be established in the said territories and to the Chief Justice and other 
Judges thereof and to the persons administering the Government of the said 


territories 

And avhereas We did upon full consideration of the premises think fit to 
erect and establish and by Our Letters Patent under the Great seal of the United 
Kingdom of Great Britain and Ireland bearing date at Westminster the 
fourteenth day of May in the hvenfy fifth year of Our reign in the year of our 
Lord one thousand eight hundred and sixty two did accordingly for Us Our 
heirs and successors erect and establish at Fort William in Benjpl for the 
Bengal Division of the Presidency of Fort William aforesaid a I^?h Court of 
Tudicature which should be called the High Court of Judicature at Fort William 
in Bengal and did thereby constitute the said Court to be a Court of Record 
1 Now know Ye that we upon full consideration of the premises and of 


NOTES lating to cross objections do not apply to 

Qj j —The provisions of the Code re appeals under the Letters Patent 1922 
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Establishment of High 
Court for the North West 
tern Provinces 


Our special grace certain knowledge and mere 
motion have thought fit to erect and establish and by 
these presents We do accordingly for Us Our heirs 
and successors erect and establish for the North 
Western Provinces of the Presidency of Fort William aforesaid a High Court 
of Judicature which shall be called the High Court of Judicature for the North 
Western Provinces and We do hereby constitute the said Court to be a Court of 
Record 

2 And We do hereby appoint and ordain that the said High Court of 

^ Judicature for the North Western Provinces shall 

JuSS'ot'tr H gh Court" '»■ provision Shull bo -node by Us 

or Our Heirs and Successors in that behalf in accor 
dance with the said recited Act consist of a Chief Justice and five Judges the 
first Chief Justice being Walter Morgan Esquire and the five Judges being 
Alexander Ross Esquire William Edwards Esquire William Roberts Esquire 
Francis Boyle Pearson Esquire and Charles Arthur Turner Esquire beng 
respectively qualified as m the said Act is declared 

3 And We do hereby ordain that the Chief Justice and eiery Judge of the 

said High Court of Judicature for the North Western 
Provinces previously to entering upon the execution 
of the duties of hts office shall make and subscribe 
the following declaration before such authority or person as the Governor 
General m Council may commission to receive it — 

I A B appointed Ch ef Justice (or a Judge) of the High Court of 
Judicature for the North Western Provinces do solemnly declare that I will 
faithfully perform the duties of my office to the best of my ability knowledge 
md judgment 

4 And We do hereby grant ordain and appoint that the said High Court 

e . s.haU 1 ave and use as occasion may require a sci 

** bearing a device and impression of Our Royal 

within an exergue or label surrounding the same with th s inscription The 
Seal of the High Court for the North Western Provinces And We do further 
grant ordam and appo nt that the said Seal shall be delivered to and kept in the 
custodv of the Ch ef Justice and in case of vacancy of the office of Chief Justice 
or during anv ab'ience of the Chief Justice the same shall be delivered over ana 
kept m the custody of the person appointed to act as Chief Justice under the 
provisions of section 7 of the said recited Act and We do further grant orda 
and appo nt that whensoever it shall happen that the office of Chief Just ce o 
of the judee to whom the custodv of the «aid Seal be committed shall 
the said High Court shall be and is hereby authorized and empowered to . 
seize and take the said Seal from anv person or persons whomsoever by w 
ways and means soever the same may have come to his her or their possessio 

5 And We do hereby further grant ordain and appoint that all 

summons precepts rules orders and other mandatory 
Wrts etc to s« c n process to be used issued or awarded b\ the sa 
TnT' SLi High Court of Judicature for the North Western 

Province* shall run and be m the name and stvlc ^ 

Cl 2 —As reear Is power 
iTjpo nt a s xlV nu sne J dpe ire to A ' 

12 A L T 231 Om ss on to HI i P a '? 
eanej amone Tudeei 9 A <25 t/ _ 

As to tie mote of excfc < ne (^air - 

jur ««I Cl on conferred on Ifie A 

-fee Sf A 428=1934 A L J 1129=1934 A 
273 


NOTr<; 

A (21 A 297 Foil ) The C V 
Code an 1 ll e R les tna le ti ler t appt to 
an anneal from a J dec nf the H ch Court 
•39 C \\ N l'ia=t93a C 35 No Court 
fee II lea allc i pon a pel f on of appeal 
voder the Letters Patent (AUahahat> from 
the jvdgment of a s nRte Ji dpe 63 I C 
31R-19 A L J 677 
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Us, or oi Our heirs and successor^, and shill he sealed mih the Seal of the said 
High Court 

6 And We do hcrchj authorize and cnipoucr the Chief Juiticc of the «iid 
Ari«.ntmrt>t ol oil, CO H’S'' ^ourt of Judiciturc for the North-Western 

I’roMiiccs from lime to time, as occasion mi) 
require, and subject to in) rules and restrictions which mi) be prescribed b) 
the Goaemor General m Council, to appoint so man) and such clerks and other 
mmistcnal ofHccrs as shall be found ncccssarj for the administration of justice, 
and the due execution of all the powers and authorities granted and committed 
to the said High Court b) the«c Our Letters Patent 1* * * J And it is 
Our further will and plca<;urc, and We do hereb), for Us, Our Heirs and 
Successors gi\c, grant, direct and appoint that all and ever) the officers and 
clerks tcv be appointed as aforesaid shall ha\e and rcceiae respcctivel)* such 
reasonable salaries as the Chief Justice shall from time to time, appoint for each 
office and place rcspectiscl) and as the Lieutenant Goaernor of the North- 
Western Proainccs subject to the control of the Goaemor General m Council 
shall approac of Proaidcd alwa)s and it is Our avill and pleasure, that all and 
cacr) the officers and clerks to be appointed as aforesaid shall be resident avithin 
the limits of the jurisdiction of the said Court so long as they shall hold their 
respcctiae offices but this proa iso shall not interfere avith or prejudice the nght 
of an) officer or clerk to aaail himself of leaac of absence under an) rules 
prescribed b) the Governor General m Council, and to absent himself from the 
said Umils during the term of such leaae in accordance with the said rules 


Adimsston of Adtocates Vakeels and Attorneys 

7 And We do hereby authorize and empower the said High Court of 

judicature for the North Western Proamces to ap 
Power* of High Couri in prove admit and enrol such and so man) Advocates 
admitting ' Vakeels and Attome)s as to the said High Court shall 

Vaketls and Atio,n«. Advocates Vakeels, and 

Attome)s shall be and are hereby authonzed to appear for the suitors of the said 
High Court and to plead or to act or to plead and act, for the said suitors, 
according as the said High Court ma) b) its rules and directions determine and 
subject to such rules and directions 

8 And We do hereb) ordain that the said High Court of Judicature for 

the Northwestern Provinces shall ha\e power to 
In making rules for the make rules for the qualification and admission of 
qualifications etc of Adio proper persons to be Advocates Vakeels and Attor- 
cates Vakeels and Attor Court and shall be 

empowered to remove or to suspend from practice 
on reasonable cause, the said Advocites, Vakeels or Attorneys at law , and no 
person whatsoever but such Advocates, Vakeels or Attorneys shall be allowed 

a vakil whose cases of misconduct are not 
provided bj the Legal Practitioners Act but 
by paragraph 8 of Letters Patent Accord 
tng to that paragraph the High Court has 
a discretion to remove from practice on 
reasonable cause anj vakil of the High 
Court and the order is conclusive 131 I C 
67=8 O W H 267 Where a practitioner 
IS charged with an offence of a criminal 
nature m such cases it is emuiently fitting 
that enmavtl prosecution should precede 
duetphnari octum Trial bi Judges who 
framed charges undesirable 3j C W ?v 
610=58 I A 152=61 M L J 130 (P C ) 
[See also notes under S 13 of the l^gal 
Practitioners Act ] 


NOTES 

Cl 8 Reasovable Cause for Removal 
OR Suspensiov of Apvocate — (Article by 
advocate amounting to libel on Judqes re 
garding their capacity and m refcience 1o 
their conduct as judges ) See 29 A 25= 
I A 41 (P C ) See also 17 A 498 
18 A 174 26 I A 242 (P C ) lnU,n 
dating a uitness from giving evidence 46 
I C 819 Making reckless alleffatsons in 
petition withcait clients instruction* 42 
A 450=18 A L J 419 The mere fact of 
conitcUon of any erimuict offence impbing 
moral turpitude can be sufficient basis in 
law for an order of suspension or dismissal 
of a pleader or a mukhtar onlj but not of 
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to act or to plead for, or on behalf of, ?t3xy suitor m the said High Court, except 
that any suitor shall be allovired to appear, plead or act on his own behalf or on 
behalf of a co suitor 

Civil Jurisdiction of the High Court 

9 And We do further ordain that the said High Court of Judicature, for 

_ . the North Western Provinces, shall have power to 

civ^'jimsl'cS remove, and to try and determine, as a Court of extra 

ordinary original jurisdiction, any suit being or falling 
Within the jurisdiction of any Court, subject to its superintendence, when the 
said High Court shall think proper to do so, either on the agreement of the parties 
to that effect, or for purposes of justice, the reasons for so doing being recorded 
on the proceedings of the said High Court 

10 ^[And We do further ordain that an appeal shall lie to the said High 

LEG REF 

^ Substituted by amended Letters Patent 
9lh December, 19^ 

NOTES 

Cl 10 Effect of amendment of Ces 

10 AND 27 — The Letters Patent of the Alla 

habad High Court has been amended by 
further Letters Patent, dated 9th December 
1927, in two material respects C! 10 of 
the Letters Patent of the Court provided 
for an appeal to the High Court against de 
Cision or a single Judge of the Court but 
under the change now made such appeal 
will lie only when the Judge against whose 
decision it is intended to prefer an appeal 
certifies that the case is a fit one for appeal 
Cl 27 of the Letters Patent provided for 
the opinion of the senior Judge prevailing 
in certain cases when two Judges coistitut 
mg a Division Bench differed m opin on 
This clause has been amended so as to do 
away with the opinion of the senior Judge 
prevailing in any case (32 C W N Jour 
ns} p xlft ) This of Lctlers 

Patent is not retrospfcttve in its ^eration 
m respect of right of appeal 32 C W N 
1130=1928 C 640 (F B ) See also 4S 
C L J 150 55 M L J (Short Notes 37) 

Second appeal disposed of prior to date on 
which amendment took effect — Appeal pre 
ferred subsequent to that date— New provi 
Sion applicable 30 Bom L R 942=1928 
B 371 Under this Cl 10 an appeal lies 
from an order of a single Judge passed in 
an appeal from an order 1936 A L J 
1326=1937 A 165 The word judgment 
co>crs not merely final orders but also pre 
Iiminars or interlocutory orders 20 A L 
J WI=45 A 66 As to the test to deter 
mine whether an adjudication is or is not 
a judgment see 4o A 66 A final decision 
which effectually disposes of the appeal before 

11 c High Court amounts to a judgment whe 
tl er it amounts to a decree or not If it 
does not amount to a decree it would 
amount to an order The word judgment 
m cl 10 should nol be read in a restricted 
sense and an appeal lies against an order of 
remand passed bj a single Judge under O 
4J U 2J 19J3ALJ 127=1933 A 262 
(I B ) , 55 A 326 As a genera! working 
rule Here has grown up in the Allahabad 


High Court a practice regarding those mat 
ters vrhich are mentioned m O 43 R 1 
C P Code as being generally appealable 
from a smgle Judge to a Bench 20 A L 
J 801=45 A 66 Memorandum of cross 
objection IS not maintainable in a Letters 
Patent appeal 3 A 198 As to the 
of Letters Patent appeal see 148 I C 11'^— 
1934 A 551 See also 1922 A 55, 2l A 
297, 188 I C 33 (F B ) (Order of snele 
Judge on Original Side deciding claim undef 
C P C 0 21 R 58) . . 

Cases not Appealable —The order of a 
smgle Judge dismissing an application under 
S 5 Limitation Act and refusing to exteno 
time IS not a judgment within the meaning 
of a 10 Letters Patent and zccocdiRSV 
no appeal lies from that order 1935 A k 
J 681=1935 A 620 (2) Order of single 
Judge on appeal from order of 
Letters Patent appeal not maintainable W" 
A 396 also from the order of a single 
Judge of the High Court dismissing an ap 
peal from an order of the executing 
on an application under 0 21 R 
set aside an execution sale 39 A 
39 I C 460=15 A L J 46 order refusing 
stay of execution of decree I i" 

(1940) A 121=1940 A L J 
All 242 order refusing to set aside a 
ment of second appeal by 
1939 A 185=1 L R (1939) A ^ 19=W» 
A L J 1107 See also 40 Bom L R 
■=I93g Bom 408 also against an order m 
a single Judge of the High Co“rf / 1 made 
an application for review of 3“^^ 5 g 6 

by another Judge previously ^ „_ni, 

=1923 A 356 also against order on aPP* 
cation for review of judgment *1 ^ ■>, 

341=« A 335=1923 A 3S6 0*'"' 

sanction for prosecution under 
P ^de IS not a judgment within 
it 1 $ not appealable 39 A < under 

585=14 ALJ 1230 No appeal lies 
cl 10 Letters Patent against an order p 
missing an application under S 491 _ 

0>de 1934 ALJ 6^4=1934 A ^ "p 
from an order of s ngle Judge m ^ 

peal pending before him of 

certain person is the legal representati o 

a dec«W part} 1936 A I J USI-IVJ/ 

A 192 
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Aj^ral from the Court of 
onpnal jurisdiction to the 
HirIi Court in appellate 
jurisdiction 


Court of Judicature at Allahatiad from the judgment 
(not being a judgment pa^cd in the ctercisc of 
appcilite jun<diction tn respect of a decree or order 
made in tlic exercise of appellilc jurisdiction b) a 
_ Court subject to llic <upcnnJcndencc of the sud High 

Court, and not being an order made m the cxcm«c of rcMsioml jurisdiction, and 
not i)cing a sentence or onlcr passed or made in the exercise of the power of 
superintendence under the proaa'ions of section 107 of the Cotemment of India 
Act, or in the cxcrcKc of cninmal jurisdiction) of one Judge of the said High 
Court or one Judge of anj di\t«ion Court, pursuant to section 108 of the Getern- 
ment of India Act, and that, notwithstanding anj-thmg hcrcmlicforc proMded, an 
^p&al shall lie to the said High Court from a judgment of one Judge of the said 
High Court or otc Judge of an\ division Court, pursuant to section 108 of the 
C^vemment of India Act, made tn the exercise of appellate jurisdiction m respect 
of a decree or order made in the exercise of appellate jurisdiction b) a Court 
subject to the superintendence of the said High Court where the Judge who 
passed the judgment declares that the case is .a fit one for appeal, but that the 
nght of appeal from other judgments of Judges of said High Court or of such 
Divasion Court shall be to Us, Our Heirs, or Successors in Our or TTieir Pnvy 
Council, as hereinafter provaded J 

11 And We do further ordain that the said High Court of Judicature for 
t n North-Western Provinces, shall be a Oaurt of 

thf pmvincir “ from the Gvil Courts of the North-Western 

Provinces, and from all ether Courts subj'ect to its 
suj^nntendence, and shall exercise appellate jurisdiction m such cases as are 
subject to appeal to the said High Court bv virtue of anv laws or regulations 
now m force. 


12 


And We do further ordam that the said High Court of Judicature for 
lurisd.et.o,, IL Western Provinces shall have the like 

arid lunatics power and authority with respect to the persons and 

M _*!. vxr A T, estates of infants, idiots and lunatics within the 

■North-Western Provinces, as that which is exercised in the Bengal Division of 


„ NOTES 

Review -No application for a r«,c« of 
judgment is allowable wlierc tlie decree was 
given m an appeal under cl 10 of the Let 
ters Pateni 48 I C 476=16 ALT oS 
Per B<mer]^ BtmeX JJ 

one thing and jurisdiction is another There 
is a clear distinction between procedure and 
jurisdiction A Bench hearing a Letter^ 
Patent appeal derives its jurisdiction to 
hear the appeal from the Letters Patent and 
not from the Code because the Letters Pa 
tent provides that such an appeal should lie 
to a Bench and the Code makes no such 
provision and as S 114 is not intended to 
provide for the review of judgments passed 
m the exercise of jurisdiction denveii fmm 
other laws 53 A 535=1931 A 244 

(F B ) aJ-w 

Cl H —No appeal lies against an order 
of remand bj the District Judge m an ao 
peal See 48 A 684 , 23 A L I 

965=48 A IW The term rival 

courts does not cover a tnlniiMl 
created under a particular statute for a 
particular purpose eg a Court created 
under the U P Municipalities Act 23 
A L J 38a=47 A S13=192a A 380 (P 
B ) 


Cl 12 —The jurisdiction of the Court 
of CJianccrj exists in the Allahabad High 
Ciiurt by reason of cl 12 of Letters Patent 
but the High Court will not exercise that 
jurisdiction m a case where an application 
was made by the father as member of a 
joint Hindu family to be appointed guar 
dian of the property belonging to h's minor 
sons 26 A L J 595 See also 112 I C 
873 In a case where the father and the 
mother arc living apart and where each of 
them claims to have the custody of the 
child the main question for the considera 
t.r,n of Court IS what would be more con 
ducive to the child s welfare * e whether 
, 1 . child would be better looked after by 
the mother or by the father The Court 
has also to take into consideration the per 
cnnal law to which the parties arc subject 
I C 149=1934 A L J 399=ip A 
722 On an application under cl 12 of the 
Letters Patent prajing that the applicant 
mas be appointed guardian of the person 
of a minor the High Court has jurisdiction 
to gran* *be relief prajed for even though 
the applicants more appropriate remedy 
«ould be to make an application to the Dis 
tnct Judge under S 9 of the Guardians and 
Wards Act for the guardianship of the 
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[Cl. 13 


ordinarj original civil juris 
diction 


the Presidency of Fort William, by the High Court of Judicature at Fort William 
in Bengal, but subject to the provisions of any laws or regulations now m force 

13 And We do further ordain that with respect to the law or equity and 

rule of good conscience to be applied to each case 
In the exercise of extra coming before the said High Court of Judicature for 
the North Western Provinces, in the exercise of its 
extraordmarj onginal civil jurisdiction such law or 
equity and rule of good conscience shall (until otherwise provided) be the law 
of equity and rule of good conscience which have been applied to such case by 
-anv local Court having jurisdiction therein 

14 And We do further ordain that with respect to the law or equity and 

„ _ rule of good conscience to be applied by the said 

eraL“ofap?e£",S.Tc g.gh Court of Jud.cuture for the North Western 
tion Provinces to each case coming before it mthe exercise 

of its appellate jurisdiction such law or equity and 
rule of good conscience shall be the law or equity and rule of good conscience 
which the C6urt m which the proceedings m such case were originally instituted 
ought to have applied to such case 

Crtmtnal Jurisdiction 

15 And We do further ordain that the said High Court of Judicature 

^ . , for the North Western Provinces shall have ordmaiy 

original criminal jurisdiction m respect of all such 
of tho H,gh Provmces as the H.gh Court 

*■ of Judicature at Fort William m Bengal shall have 

criminal jurisdiction over at the date of the publication of these presents and 
the criminal jurisdiction of the said last mentioned High Court over such persons 
shall cease at such date Provided nevertheless that criminal proceedings which 
shall at such date have been commenced in the said last mentioned High Court 
shall continue as if these presents had not been issued 

16 And We do further ordain that the said High Court of Judicature to 

r, , the North-Western Provmces in the exercise of it* 

J ion as to persons ordinary original criminal jurisdiction shall be em 

powered to try all persons brought before it in due course of law 

17 And We do further ordain that the said High Court of Judicature tor 

the North Western Provinces shall have extraordin 
Extraordinary original ^ry original criminal jurisdiction over all persons re 
nmtna jurisdiction Siding in places within the jurisdiction of any Cour 

now subject to the superintendence of the Sudder Nizamut Adawlut and sha 
have authority to try at its discretion any such persons brought before it on 
charges preferred by any Magistrate or other officer specially empowered by the 
Government in that behalf j 

18 And We do further ordain that there shall be no appeal to ^ 
High Court from any sentence or order passed 
made in anj criminal trial before the Courts o 
original criminal jurisdiction, which may be constitute 
by one or more fudges of the said High Court ' 
shall be at the discretion of any such Court to 
anv point or points of law for the opinion of the ''a* 
High Court 


appeal from 
Giiirt excrcisirg i 
jurisdiction 


High 

riRinal 


NOTES 

fh 1 1 There ti no general rule that the 
It ..h Court <honld m all ca^es take action 
i n ler cl 12 a< tl ere mav 1 c cnscs m which 
c< I ip tented qtiesl on» of fact have lo {>e as 
certi ned and 'itch ca»c< m ght Ik? more 
>rtiiia1tr Irnll with in tie Court of lie Dis 
If et tiMee ulcrc wiine«»ea could be exa 


1934 A L / 
Tun'*' ^ 


m ned md cross examined 
399=19Jf A 722 T 
Cl 15 —See 12 A W N 236 
tion of High Court— Hindu joint 
Appl cation for arpo nfmeni of mW”' ^73 
property maintainane 112 I C 
See also 26 A I J 
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High Court to review 
cases on points of law re 
served b> one or more 
Judges of the said High 
Court 


19 And Wc do further ordam that, on such point or points of law being 
so rescnxd as aforesaid, the said High Court shall 
lia\e full power and authority to review the case, or 
such part of it as may be necessary, and finally deter- 
mine such point or points of law, and thereupon to 
alter the sentence passed bj the Court of original 

, , ,, jumdtclion, and to pass such judgment and sentence 

as to the said High Court shall seem right 

20 And Wc do further ordiin tint the said High Court of Judicature, for 

A«rw.f.i. r-, ~ 1 Norlli Western Provinces, shall be a Court of 

CourtTin the Provinces Appeal from the Criminal Courts of the said Provm 
CCS and from all other Courts from which there is 
now an appeal to the Court of Sudder Nizamut Adawlut for the said Provinces, 
and shall exercise appellate junsdiclion tn such cases as are subject to appeal to 
the said Court of Sudder Adawlut \irtue of an) law now m force 

21 And We do further ordain that the said High Court shall be a Court 

of reference and revision from the Criminal Courts 
Hearing of referred subject to its appellate jurisdiction, and shall have 
minal Inals power to hear and determine all such cases referred 

to It by the Sessions Judges or by any other officers 
now authorized to refer cases to the Court of Sudder Nizamut Adawlut of the 
North-Western Provinces, and to revise all such cases tried by any Officer or 
Gwft possessing criminal jurisdiction as are now subject to rehrence or to 
ronsion b) the said Court of Sudder Nizamut Adawlut 


22 And We do further ordain that the said High Court shall have power 

to direct the transfer of any cnnunal case or appeal 
High Court may direct the from any Court to any other Court of equal or supe- 
transfer of a Mse from one nor jurisdiction, and also to direct the preliminary 
Court to ano er investigation or trial of any criminal case by any 

officer or Court otherwise competent to investigate or try it, though such case 
belongs in ordinary course to the jurisdiction of some other Officer or Court 
Act under nhick pumshments to be inflicted 

23 And We do further ordam that all persons brought for trial before the 

said High Court of Judicature for the North Western 
Indian Penal Code Provinces Cither in the exercise of its original juriS' 

diction, or in the exercise of its jurisdiction as a Court of appeal, reference or 
revision, charged with any offence for which provision is made by Act No XLV 
of 1860, called the ' Indian Peqal Code," or by any Act amending or excluding 
the said Act which may have been passed prior to the publication of these 
presents, shall be liable to punishment under the said Act or Acts, and not 
other%vise 


24 And We do further ordam that whenever it shall appear to the 
Lieutenant Governor of the North-Western Provin- 
Judges may be authonied ces, subject to the control of the Governor General 
to sit in any places by way Council, convenient that the jurisdiction and power 
of circuit or special com Letters Patent, or by the recited Act, 

vested m the said High Court, should be exercised in 
am place within the jurisdiction of any Court, now subject to the supennten- 
dence o! any Sudder Dewany Adawlut or the Sudder Nizamut Adawlut of the 
North Western Provinces, other than the usual places of sitting of the said 


t^OTES 

Cl 22 —A village panchayat Court is a 
Court for purposes of cl 22 and the High 
CQM-41S 


Court has got the power to transfer proceed 
insrs pending in one such Court to another. 

a A L J 925=46 A 167=1924 A. 265, 
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High Court, or at several such places by way of circuit, the -proceedings in cases 
before the said High Court, at such place or places, shall be regulated by any 
law relating thereto which has been or may be made by competent legislative 
authority for India 

Testamentary and Intestate Junsdtction 

25 And We do further ordain that the said High Court of Judicature for 

Testamentary and mtes North Western Provmces, shall have the bke 

tate jurisdiction power and authority as that which is now lawfully 

exercised within the said Provmces, by the said High 
Court of Judicature at Fort Wilham m Bengal, m relation to the granting of 
probates of last wills and testaments, and letters of administration of the good« 
chattels, credits and all other effects whatsoever of persons dying intestate, and 
that the jurisdiction of the said last mentioned High Court m relation thereto 
shall cease from the date of the publication of these presents Provided always 
that any proceedings already commenced m relation to any of the matters afore 
said in the said last mentioned High Court shall continue as if these presents 
had not been issued Provided also that nothing in these Letters Patent contain 
ed shall interfere with the provisions of any law which has been made by 
competent legislative authority for India, by which power is given to any 
other Court to grant such probates and letters of administration 

Matrimonial jurisdiction 

26 And We do further ordain that the said High Court of Judicature for 

... , , ^ the North Western Provinces shall have jurisdiction 

Matnmonml ,unsd.ct.on Provinces m matters matnmoma 

between Our subjects professing the Christian religion Provided always that 
nothing therein contained shall be held to interfere with the exercise m any 
jurisdiction in matters matrimonial by any Court not established by Royal Chartc 
within the said Provinces lawfully possessed thereof 

Powers of single Judges and Dnnsion Courts 

27 And We do hereby declare that any function which is hereby directed 

to be performed by the said High Court of Judica 
Single Judges and Divi t^re for the North Western Provinces m the exer 
Sion Courts q£ original or appellate jurisdiction may be 

performed by any Judge or by any Division Court thereof, appointed or consti 
tuted for such purpose ^[m pursuance of section 108 of the Government of India 
Act, 1915] , and if such Division Court is composed of two or more Judges and 
the Judges are divided in opinion as to the decision to be given on any point, sucn 
point shall be decided according to the opinion of the majority of 
if there shall be a majority, but if the Judges should be equally divided 
shall state the point upon which they differ and the case shall then be heard upo 

LEG REF 

'Substituted by the amending Letters 
Patent dated 11th March 1919 and 9lh 
December, 1927 As to the eftect ot amend 
ment of this clause ste notes under cl 10 
tufra 


NOTES 

Cl 27 — 2 N W P 117. 26 A 10 
11 A 176 Letters Patent appeal— Differ 
ence of opinion between two Judges — Pro 
ced ire 137 I C 58=1932 A 193 Wien 
a Pench differ m opinion on certain points 
of law under S 93 C P Code they may 
jute those points and the hearing by the 


other Judges is confined to the specific points 
stated and cannot cover the wl ole 
again S 98 is confined to °i, 'v., 

only but the newly added sub-S O) 
it subject to the provisions ot the Let 
Patent Q 27 of which $tat« that 
points of difference miy be referred to ti = 
other Dench This clause is ‘"Avers 

98 of the C P Code because it covers 
fo ms of facts as well points ot j ff-,>ncc 
in both cases only the points L,. 

si ould be stated and not the whole case 
1933 A L J 1127=1933 A »^1 (Fj ( 
See aho I L R (1933) All 972=1938 A 
L J 1027=1933 All 611 (P D ? 
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that point b> one or more of the other Judges and the point shall be decided accord 
ing to the opinion of the majority of the Judges a\ho have heard the case including 
those uho first heard it ] 

Ctznl Procedure 

28 And We do further ordain that it shall be lawful for the said High 

R^Ut.o„ of procood North-Western Provn- 

,ng 5 CCS from time to time to make rules and orders for 

the purpose of adopting, as far as possible, the pro- 
visions of the Code of Civil Procedure, being an Act passed by the Governor- 
General in Council and being Act No VIII of 1859, and the provisions of any 
law which has been or ma) be made, amending or altering the same, by com- 
petent legislative authority for India, to all proceedings in its testamentary, 
intestate and matnmonial jurisdictions, respectively 
Crtmtnal Procedure 

29 And We do further ordain that the proceedings in all criminal cases 

Rrgulalwn of procord "'’’'E'' High Court, 

,ng 5 in the exercise of its ordinary original criminal juns- 

diction, shall be regulated by the procedure and prac- 
tice which was m use m the High Court of Judicature for Fort William in 
Bengal, immediatel) before the publication of these presents, subject to any 
law which has been or may be made m relation thereto by competent legisla- 
tive authonty for India, and that the proceedings in all other criminal cases 
shall be regulated by the Code of Cnminat Procedure, prescribed by an Act 
passed by the Governor General m Council, and being Act No XXv of 1861, 
or by such further or other laws m relation to criminal procedure as may have 
been or may be made by such authonty as aforesaid 
Appeals to Prwy Council 

30 And We do further ordain that any person or persons may appeal to 

Us, Our Heirs and Successors, in Our or Their Pnvy 
Power to appeal Council, m any matter not being of criminal jurisdic- 

tion, from any final judgment, decree or order of the said High Court of 
Judicature for the North-Western Provinces, made on appeal, and from any 
final judgment, decree or order made in the exercise of original jurisdiction by 
the Judges of the said High Court, or of any Division Court from which an 


NOTES 

Cl 30 —In an application by a pleader 
for leave to appeal to the Privy Council 
from an order suspending him from practice 
for contempt of Court committed personally 
held, that the Allahabad High Court can 
urant leave either under S 109 (c) C P 
Code or S 30 Letters Patent 1933 A L 
J 273=1933 A 225=55 A ^ ^ 

Final order"— Meaning of— Refnsal of 
temporary injunction not final order 1941 
A L J 508=1941 All 367 

PROCTEKING UNDER BaR COUNOLS Act It® 

MISCONDUCT OF Aot OCATE— LEAVE TO ApPEAE 

TO Privy Council —When special power has 
been conferred upon the High Court under 
S 10 Bar Councils Act. to get an inquiry 
made into the alleged misconduct of an ad 
vocate and on receipt of the finding to fix a 
date for the hearing of the case and to hear 
the parties concerned and then pass such 
final orders in the case as it thinks fit and 
make an order as to the payment of the 
costs of the inquiry and of the hearing m 
the High Court, and if necessary, later on 


to review its order the High Court m such 
proceeding is acting jud cially and not 
merely in an administrative capacity The 
entire proceeding is of a judicial nature and 
the proceeding is a hearing before the High 
Court and orders for the payment of costs 
of such proceedings can be passed No 
doubt m essence the action taken is a dis 
ciptinary action but the proceeding m itself 
IS of the nature of a judicial proceeding and 
(he inquiry is a public inquiry in which the 
parties concerned are entitled as of right to 
be heard It cannot therefore be said that 
in such a judicial proceeding the High 
Court is not exercising any ‘jurisdiction’ 
within the meaning of cl 30 Letters Patent, 
^ch a jurisdiction is not an appellate juris- 
diction, nor is it a criminal jurisdiction As 
it is the High Court only sihich passes final 
orders in the case on the receipt of the find 
ing It must be held to be exercising ongi 
nai jurisdiction and not any appellate juris- 
diction The order passed m such a pro- 
ceeding IS therefore an order passed in the 
pxeruse of onguial jurisdiction of the High 
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appeal shall not he to the said High 0>urt, under the provisions contained in the 
10th clause of these presents* Provided, in either case, that the sum or matter at 
issue IS of the amount or value of not less than 10,000 rupees, or that such judg 
ment, decree or order shall involve, directly or indirectly, some claim, demand or 
question to or respecting property amounting to, or of the value of, not less than 
10,000 rupees, or from any other final judgment, decree or order made either 
on appeal or otherwise as aforesaid, when the said High Court shall declare that 
the case is a fit one for appeal to Us, Our Heirs or Successors, m Our or Their 
Privy Ojuncil subject always to such rules and orders as are now m force, or 
may, from time to time, be made, respecting appeals to Ourselves in Council 
from the Courts of the said Provinces, except so far as the said existing rules 
and orders, respectivley, are hereby varied and subject also to such further 
rules and orders, as We may with the advice of Our Pnvy Council, hereafter 
make in that behalf 


31 And We do further ordam that it shall be lawful for the said High 

Court of Judicature for the North-Western Provinces 
Appeal from interlocu ^t its discretion on the motion or vf the said High 
ory ju gment Court be not sitting, then for any Judge of the said 

High Court, upon the petition of any party who considers himself aggrieved by 
any preliminary or interlocutory judgment, decree, order or sentence of the 
High Court, in any such proceedings as aforesaid, not being of cnmmal juris 
diction, to grant permission to such party to appeal against the same to Us, 
heirs and Successors m Our or Their Privy Council, subject to the same niies, 
regulations and limitations, as are herein expressed respecting appeals from 
final judgments, decrees, orders and sentences 

32 And We do further ordam that, from any judgment, order or sentence 

, of the said High Court of Judicature for the North 

^^ppeal in criminal cases Provinces, made m the exercise of onginal 

criminal jurisdiction, or m any criminal ^^^e 'wert 
any point or points of law have been reserved for the opinion of the said Hig» 
Court in manner hereinbefore provided, any Court which has exercised on 
gmal jurisdiction, it shall be lawful for the person aggneved by such judgmem, 
order or sentence to appeal to Us, Our heirs or Successors m Council Provided 
the said High Court shall declare that the case is a fit one for such appeal an 
under such conditions as the said High Court may establish or require, 
always to such rufes and orders as We may, ivifh the adrtce of Oot Pnv 
Council, hereinafter make in that behalf 

33 And We do further ordam that, in all cases of appeal made ft™" “2 
judgment, order, sentence or decree of the said rlign 
Court of Judicature for the North-Western 
ces, to Us, Our heirs or Successors, m Our 
Pnvy Council, such High Court shall certify an 

contradictions had been lately 
amendment that there was latitude 
to him inasmuch as it was provided that i 
certificate shall be 'so far as is ® ,, 

the form prescribed and that in filing a c** , 
ficate he had made it clear m it d*at he h 
not received the amount in cash but ha® 
cepted a promissory note in heu ot J"®,, 
IleJd that this nas a case which Jl* 

certified as a fit one for appeal to 
Council under S 109 (f), C P Code or 
at any rate under Cl 30 Letters PatW 
1934 A L J 722=1934 A B98 As W 
pnnciples govcminB grant of leave to ap 
peal to Privj Council, tft 1911 All. V. 


Rule as to transmission 
of copies of evidence and 
other documents 


NOTES 

Court, conferred upon it by the Indian Bar 
Councils Act, modifying to some extent the 
power conferred upon it by the Letters 
Patent The High Court has therefore 
lunsdiction to grant Icive to appeal to His 
Majesty in Council provided it is satisfied 
that it ri a fit and proper case In the case 
of an adiocate the High Court found that 
not only was the filing of fee certificate 
contrary to the rules framed by the High 
Court that he acted m bad faith m filmg 
it The point raised was that there was 
some contradiction in the two sub-scctions 
of the Rule at the ume when the advocate 
bad got his form of certificate printed, which 
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transmit to Us Our heirs and Successors m Our or Their Pnvy Council, a true 
and correct cop> of all c\idcnee, proceedings judgments, decrees and orders 
had or made in such cases appealed so far as the same have relation to the 
matters of appeal such copies to be certified under the seal of the said High 
Court and that the said High Court shall also certify and transmit to Us, Our 
heirs and Successors in Our or Their Pnv) Council a copy of the reasons given 
by the Judges of sueh Court or by any such Judges, for or against the judg 
ment or determination appealed against 

And We do further ordain that the said High Court, shall in all cases of 
appeal to Us Our heirs or Successors conform to and execute or cause to be 
executed such judgments and orders as We Our heirs or Successors, m Our or 
TTieir Pna*} Council, shall think fit to make in the premises in such manner as 
any original judgment decree or decretal orders or other order or rule of the 
«aid High Court should or might ha\e been executed 

Calls for Records etc by the Government 


34 And it IS Our 

High Court to complj 
with f«|u sition from Go 
\cmment for records etc 

deem proper 


further will and pleasure that the said High Court of 
Judicature for the North Western Provinces shall 
comply With such requisition as may be made by the 
Government for records returns and statements in 
such form and manner as such Government may 


Pouers of Indian LcgtsloUire preserved 


3*! And We do further ordain and declare that all the provisions of these 
Our Letters Patent are subject to the legislative powers 
Posters of Indian Leg « of the Goa emor General m Legislative Council 
lature preserved Governor General in Council 

under section 71 of the Government of India Act 1915 and also of the Gover- 
nor General in cases of emergency under section 72 of that Act and may be in 
all respects amended and altered thereby 

In witness whereof We have caused these Our Letters to be made Patent 
Witness Ourself at Westminster the seventeenth day of March m the taventy- 
mnth jear of Our reign 

Bv a\ arrant under the Queen’s Sign Manual 

(Sd ) C ROMILLY 
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<it the ordinary place of sitting 
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Clauses 
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H — As the Letters Patent for Madras, Bombay and Calcutta arc 
all iri very similar terms, the Letters Patent, Madras, is given as the main 
one, and the differences in the wording of the other two Letters Patents 
indicated within square brackets ] 


For the High Court erf Judicature for the Presidency of Madras 
Bearing date the Twenty eighth day of December m the Twenty ninth 
year of the Reign of Victoria in the year of Our Lord One thousand eight 
hundred and sixty five 

Victona b} the Grace of God of the United Kingdom of Great Bntam 
_ , c . nnd Ireland Queen Defender of the Faith To all to 

Vict ^'c iw 24 & 25 whom these Presents shall come Greeting Whereas 
by an Act of Parliament passed in the twenty fourth 
and tvent) fifth years of Our Reign entitled ‘An Act for establishing High 
Courts of Judicature in India ” Ift was amongst other things enacted that it 
should be Hi\ful for Her Majesty, by Letters Patent under the Great Seal of 
the United Kingdom to erect and establish a High Court of Judicature at 
Madras, for the Presidency of Madras aforesaid [at Port William in Bengal 
for the Bengal DiviMon of the Presidency of Port William aforesaid] [at 
Bombay for the Presidency of Bombay aforesaid] and that such High Court 
should consist of a Chief Justice and as many Judges not exceeding Fifteen as 
Her Majest) might from lime to time think fit to appoint who should be 
te<l from among per«ons qualified as m the said Act is declared Proiaded 
alwa\s that the persons uho at the time of the establishment of such High Court 
were Judges of the Supreme Court of Todicatiirc and permanent Judges of the 
Court of Sudder Desvans Adawlut or Sudder Adawlut of the same Presidency 
should l>e and become Judges of such High Court without further appointment 
fpr that purpose and the Chief Justice of such Supreme Court should become 
the CTiicf Justice of such High Court and that upon the establishment of such 
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High Court as aforesaid the Supreme Court and the Court of Sudder Dewany 
Adawlut and raujdany Adawlut at Madras [Calcutta] [Bombay] in the said 
Presidency, should be abolished 

And that the High Court of Judicature so to be established should have 
and exercise all such civil criminal admiralty and vice-admiralty testamentary, 
intestate and matrimonial jurisdiction onginal and appellate and all such 
pouers and authonlj for and in relation to the administration of justice in the 
said Presidenc) as Her Majest> might by such Letters Patent as aforesaid 
grant and direct subject however to such directions and limitation as to the 
exercise of ongmal cimI and criminal jurisdiction beyond the limits of the 
Presidencj touai as might be prescribed thereby and save as by such Letters 
Patent might be otherwise directed and subject and without prejudice to the 
legislative powers in relation to the matters aforesaid or the Governor General 
of India in Council the High Court so to be established should have and exer 
CISC all junsdiction and everj power and authority whatsoever m any manner 
vested in any of the Courts in the same Presidency abolished under the said Act 
at the time of the abolition of such last mentioned Courts 


And whereas We did upon full consideration of the premises think fit 
to erect and establish and by Our Letters Patent under the Great Seal of the 
United Kingdom of Great Britain and Ireland bearing date at Westminster the 
twenty sixth day of June m the Twenty fifth Year of Our Reign m the year 
of our Lord One thousand eight hundred and sixty two did accordingly for 
Us Our heirs and Successors erect and establish at Madras for the Presidency 
of Madras aforesaid a High Court of Judicature which should be called the 
High Court of Judicature at Madras fat Fort William in Bengal for the Bengal 
Division of the Presidency of Port William aforesaid a High (Siurt of Judicature 
which should be called the High Court of Judicature at Fort William m Bengal] 
[at Bombay for the Presidency of Bombay aforesaid a High Court of Judica 
ture which should be called the High Court of Judicature at Bombay] and did 
thereby constitute the said Court to be a Court of Record and whereas We did 
thereby appoint and ordain that the said High Court of Judicature at Madras 
[Port William in Bengal] [Bombay] should until further or other provision 
should be made b) Us or Our heirs and Successors m that behalf m accordance 
with the recited Act cons st of a Chief Justice and five Judges and did thereby 
constitute and appoint certain persons being respectively qualified as m the said 
Act IS declared to be Judges of the said High Court 

And whereas by the said recited Act it is declared lawful for Her 
Majesty at any t me within three years after the establishment of the said High 
Court by Her I etters Patent to revoke all of such parts or provisions as Her 
Majesty might think fit of the Letters Patents by which such Court was esta- 
blished and to grant and make such other powers and provisions as Her 
Majesty might think fit and as might have been granted or made by such first 
Letters Patent 

And whereas by the Act of the twenty-eighth year of Our Reign chapter 
fifteen entitled An Act to extend the term for granting fresh Letters PatOTt 
for the High Courts in India and to make further provision respecting the 
territorial jurisdiction of the said Courts the time for issuing fresh Letters 
Patent has been extended to the first of Januii> One thousand eight hundred 


and sixty six 

And whereas in order to make further pro\^slon respecting the consti 
tution of the said High Court and the administration of jusbcc thercb>, it is 
expedient that the said Letters Patent dated the twent) sixth of June One 
thousand eight hundred and s xt> two should be revoked and that some of the 
powers and provasions therebj granted and made should be granted and made 
with amendments and additional powers and provasions b> fresh Letters Patent 
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Revocation 
Patent of 1862. 


1. Now know ye that "We, upon full consideration of the premises and of 
Our special grace, certain knowledge, and mere motion 

of Letters thought fit to revoke, and do by these presents 

(from and after the date of the publication thereof, 
as hereinafter provided, and subject to the provisions thereof) revoke Our said 
Letters Patent of the Twenty-sixth of June, One thousand eight hundred and 
sixty-two, except so far as the Letters Patent of the forty-first year of His 
Majesty King George the Third, dated the hventy-sixth of December, One 
thousand eight hundred, establishing a Supreme Court of Judicature at Madras 
[Fort William in Bengal] [Bombay] were re\'oked or determined thereby. 

2. And We do by these presents, grant, direct and ordain that, notwith- 
Ti* t. /- A A j A standing the revocation of the said Letters Patent of 

bt CM-™ ‘he TwWsiEth of Jnne, One thousand eight hund- 

red and sixty-two, the High Court of Judicature 
called the High Court of Judicature at Madras, shall be and continue, as from the 
time of the original erection and establishment thereof, the High Court of Judi- 
cature at Madras [Fort William in Bengal] [Bombay] for the Presidency of 
Madras aforesaid [Bengal Division of Fort William aforesaid] [Bombay afore- 
said] ; and that the said Court shall be and continue a Court of Record, and that 
all proceedings commenced in the said High Court prior to the date of the pub- 
lication of these Letters Patent shall be continued and depend in the said 
Court as if they had commenced in the said High Court after the date of such 
publication, and that all rules and orders in force in the said High Court im* 
mediately before the date of the publication of these Letters Patent shall con- 
tinue in force except so far as the same are altered hereby, until the same at* 
altered by competent authority. 

3. And We do hereby appoint and ordain that the person and persons who 

shall immediately before the date of the publication 
.Judges o£ the said High gf j^ese Letters Patent be the Chief Justice or Judges 
Coon to be contmoed. of the 

High Court of Judicature at Madras [Fort William in Bengal] [Bombay] shall 
continue to be the 'Chief Justice and Judges, or Acting Chief Justice or Judges 
of the said High Court, until further or other provision shall be made by Us or 
Our heirs and Successors, in that behalf, in accordance with the said recited Act 
for estahUshing High, CoucU of Judicature in India. 

4. And We do hereby appoint and ordain that every clerk and ministerial 

OerTcs. etc . of the said Judicature at 

High Court to he continued. [Fort William m Bengal] [Bombay] appointed Dy 
virtue of the said Letters Patent of the Twenty-sixtn 
June, One thousand eight hundred and _ sixty-two, shall continue to hold aoo 
enjoy his office and employment, with the salary thereunto annexed until he be 


NOTES. 

Cl. 1 —Bombay cases — Scope and ap- 
plicability of tbe Letters Patent, and nature 
of powers conferred thereby, set 32 B. 106 
=10 Bom.L.R. 21; 21 Bom.L.R. 274: 13 
Bom.L.R. 458. 

Mapkas Cases.— Amended Letters Pa- 
tent does not take effect retrospectively. 
The institution of a suit carries with it the 
impticalion that appeals then in force are 
preserved to it through the rest of its eourse 
unless the legislature has either abolished 
the Court to which an appeal then lay or has 
eapresily or by necessary intendment given 
the act a retrospective effect. \VTiere the 


plaint was presented on, the 30th July. 1919. 
the second appeal was presented on the lain 
July. 1924, and the same was decided on tne 
9th February, 19^ and a Letters Patent ap- 
peal was subsequently filed, but meanwhil . 
on the 3Ist January 1928. the amendert n«* 
tees Patent came into effect In the 
Presidency. Held, that the appeal was 
mamtainable and that the amended W"." 
Paten did not take effect rctrospwtnW- 
S2 M. 361^:1929 M. 381=56 M.L.J. ^ 
(r.B.). C. P, Code does not control l« 
provisions of the Letters Patent. ^ 
M. 915=1933 M. 570=65 M.L.J. Z" 
(F.B.). 
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removed from such ofiice and empIoDmicnt; and he shall be subject to the like 
pon*er of removal, regulations and provisions as if he were appointed bv virtue 
of these Letters Patent. 

5. And We do hereby ordain that the Chief Justice and every Judge who 

Ik j 1 appointed to the said High' 

D«U„"onlob.™d.l,v Court of Jadicature =t Madras [Fort William !n 
. . Bengali [Bombay] previously to entering upon the 

executitm of the duties of his office, shall make and subscribe the following 
declaration before such authority or person as the Governor in Council may 
commission to receive it : — 

"I, A.B , appointed Chief Justice or (a Judge) of the High Court of 
Judicature at Madras, do solemnly declare that I will faithfully perform the 
duties of my office to the best of my ability, knowledge and judgment" 

6. And We do hereby grant, ordain and appoint that the said High Court 

of Judicature at Madras [Fort William in Bengal] 

, ^ [Bombay] shall have and use, as occasion may require, 

a seal bearing a device and impression of our Royal Arms, with an excise or 
label surrounding the same, with this inscription, "The Seal of the High Court 
at Jladras” [Fort William in Bengal] [Bombay]. And We do further grant, 
ordain and appoint that the said sea! shall be delivered to and kept in the 
custody of the Chief Justice and tn case of the vacancy of the office of Chief 
Justice, or during any absence of the Chief Justice, the same shall be delivered 
over and kept in the custody of the person appointed to act as Chief Justice 
under the provisions of section 7 of the said recited Act: and We do further 
grant, ordain and appoint that, whensoever it shall happen that the office of 
Chief Justice or of the Judge to whom the custody of the said seal be committed 
shall be vacant, the said High Court shall be and is hereby authorised and em- 
powered to demand, seize and take the said seal from any person or persons 
whomsoever, by what ways and means soever the same may have come to his, 
her or their possession. 

7. And We do hereby further grant, ordain and appoint that all writs, 

summons, precepts, rules, orders and other mandatory 

process to be used, issued or awarded by the 'laid High 

under Seal! ' Court of Judicature at Madras [Fort William in 

Bengali [Bombay] shall run and be in the name and 
styie of Vs, or of Our hehs and Successors, and shall be sealed with the seal of 
the said High Court. 

8 And We do hereby authorise and empower the Chief Justice of the 
, . . . r B- ■ said High Court of Judicature at Madras [Fort Wil- 

, Appoinlmcnl of oHicers. Bengali [Bombay] from time to time, as occa- 

Sion may require, and subject to any rules and restrictions which may be pre- 
scribed by the Provincial Government to appoint so many and such clerks and 
other ministerial officers as shall be found necessary for the administration of 
justice, and the due execution of all the powers and authorities granted and com- 
mitted to the said High Court by these Our Letters Patent. 

n* * •] And it is Our further will aitd pleasure, and We do hereby for 
Us, Our heirs and Successors, give, grant, direct and appoint that all and every 
the officers and clerks to be appointed as aforesaid shall have and receive res- 
pectively such reasonable salaries as the Chief Justice shall, from time to time, 

LEG. REF. wMen the jurisdiction given to the Court in 

1 Rep. by amending Letters Patent; dated ciwl and critmnal matters by Os. 21. 22 and 
Ilfh March. 1919. 2J. 36 M. 72=23 MX.J. 393. 

NOTES. . 

Cl. 8— Madras cases.— Q. 8 does not 
C CM.— 116 
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appoint for each office and place respectively, and as the Central Government shall 
approve of Provided always, and it is Our will and pleasure that all and every 
the officers and clerks to be appointed as aforesaid shall be resident within the 
limits of the junsdiction of the said Court, so long as they shall hold their respec 
’tive offices but this proviso shall not mterfere with or prejudice the right of 
any other officer or clerk to avail himself of leave of absence under any rules pre 
scribed by the Central Government m and to absent himself, from the said limits 
during the term of such leave, in accordance with the said rules 
Admtsston of Advocates, Vakeels and Attorneys 
9 And We do hereby authorize and empower the said High Court of 
Judicature at Madras [Fort William m Bengal] 
Powers of High Court m [Bombay] to approve admit and enrol such and «o 
many Advocate Vakeels and Attorneys as to to 
said High Court shall seem meet and such Advocates 
Vakeels and Attorneys shall be and are hereby authorized to appear for the 
suitors of the said High Court, and to plead or to act, or to plead and act for 
the said suitors, according as the said High Court may by its rules and direc 
ttons determine and subject to such rules and directions 


10 And We do hereby ordain that the said High Court of Judicature at 
Madras [Fort William m Bengal] [Bombay] shall 
In making rules for the have power to make rules for the qualification and 
qittlifications etc of Advo admission of proper persons to be Advocates Vakeels 
ms" and Attorneys at Law of the sa,d H.gh Court and 

shall be empowered to remove or to suspend from 
practice on reasonable cause the said Advocates, Vakeels or Attorneys 
and no person whatsoever but such Advocates, Vakeels or Attorneys shall M 
allowed to act or to plead for or on behalf of any suitor in the said 
except that any suitor shall be allowed to appear, plead or act on his o^vn behalti 
or on behalf of a co suitor 


KOTES 

Cls 9 and 10 — Madras cases — See 
R 128 of the Madras Insol\cncy Rules 
1910 cited in the Original Side Rules 
published by the Madras Law Journal 
Office 1927 Ed p 259 Vakils have a 
rmht cf cn }he Or}g:na} Side of 

the iladras High Court but attorneys have 
no such right [1 M 24 (F B ) Foil 1 37 
T C 699=3! M I T 698 See also (1937) 
2 M L T 552 (F B ) Right of audience of 
agent of party holding power of attorney 
vilh power to conduct proceedings m Court 
R 533 of the Original S dc Rules of the 
Madras High Court of 1902 is not ullm 
ttres of the Letters Patent 31 M L J 
698 

Cl 10— •[S'ee Notes ainder Ss 13 and 14 
Legal Practitioners Act 1 

Madras cases — Rcasovablv CAUse." — 
Where a vakil though acfiuilied of pef«on.aJ 
fraul permitte 1 his clerks guilty to hts own 
knowledge of practis ng fraud am! gross 
deception upon his d ent to continue in cor 
respon lence mih him t1 ere is reasonable 
cause to suspen! the Vakd from practice 
tinier a 10 IS M SJ3=39 I A 191=23 
M 1 J 114 (P C ) Oieaiing a client first 
anl ilicn falsely asserting i tie against him 
40 M 69 Making unfounded allegations 
ara nst Ju Ige 21 M 1 J 76 Vakils 
profess onal misconduct — rer;urj— Assert 


mg absolute title m himself— Getting a con 
veyance benami 39 1 C 289=40 M 69 
Suggestion that he is in a position to ^ 
fluence a judge m his favour 23 I C 
=26 M L J 429 Disciplinary proceed 
mgs under Q 10 arc not appealable nno 
a 39 and as to whether the High Court MS 
power to give leave to appeal to the 
Council from an order passed in 
CISC of such jurisdiction Set 39 M 
=29 L J 16 43 M L J 38^1923 M 

440 (F B ) A Bench of three Judge* «n 

hear and dispose of an enquiry ^gains 
legal practitioner under O ip 2* »» 

bs the Rules of the High Court ^ , 
857=61 At L J 148 (F B ) 

Notes under Ss 12 14 Legal Practitioners 
Act 1879 and S 10 Bar Councils Act 
Cl 10— Bombay cases — It must no 


lu— nomoay cases — i* - .t,. 

supposed that a Court of justice^ M* 


power to remove an Attorney 

to be entrusted with a professional *1^*“ 

character If an Atfornej be 
of moral dehnquency m his private rn 
ter tl ere is no doubt tl at he may he 
off the Roll Contempt of Court when com 
nutted bj an Altornej m a private car«« ? 
can be of such a nature as to *1 uw pr 
s onal unfitness Tl ere can he n® 8/° 
contempt on tie part of an Atfornev iMn 
allege that a Judge has acted with prej 
dice bias and malice in the course o' 
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Ctvxl jur{sd\ctton of the High Court 

11 And We do hereby ordim thit the sitd Hjph Court of Judicature at 
, M-Jdns fPort William m Bengal] [Bombay] shall 
m^f?nS’upLdrto°"o'f f ‘'"’■'"y <=•'’•' J“nsd,cl,on 

tlic High Court Within such locil limits as may from time to lime 

be declared and prescribed by any law made by 

NOTES 

judicial duties that he decided a ca^e not 
according to his own convictions but to 
please somebodv else and that he abused h»s 
powers as a Judee and acted dishonestK and 
in bad faith The fact that such allepn 
lions are contained m a not ce sent by the 
Attomej under S 80 C P Code to a 
Judee in respect of certain remarks made 
b^ the Judge in a judgment in a case in 
which the Atfomej was a witness is no 
ground for holding that no offence is com 
mitted No one by merely fihng or 
threatening to file a suit and call ng his 
communication a notice tinder S 80 C P 
Code can insult and vilify a fudge in that 
manner The fact that the scandalous alle 
gations are contained m a notice under 80 
C P Code cannot therefore present them 
from being contempt of Court and the 
Attorney who makes such allegat ons ren 
ders himself liable to be dealt with tinder 
the disciolinary powers of the H gh Court 
under O 10 193 I C 339=43 Bom L 

R 230=1941 Bom 228 O 10 of the 
Letters Patent which empowers the High 
Court to remote or suspend from practice 
advocates vakils or attorneys on reason 
able cause gives a wide discretion to the 
Court in regard to the exercise of this dis 
ciplmary authority 'Reasonable cause’ in 
the clause means the same as professional 
or other misconduct under S 10 of the Bar 
Councils Act ‘Jlisconduct is a sufficiently 
wide expression it is not necessary that it 
should involve moral turpitude Any con 
duct which in any way renders a man unfit 
for the exercise of his profession or is likely 
to hamper or embarrass the administration 
of justice by the High Court or any of the 
Courts subordinate thereto may be con 
sidered to be misconduct calling for di«cip1i 
nary action What the Court has to con 
sider is the conduct of the Advocate or 
Attorney as it affects his position as an 
Advocate or Aftomey and his relations to 
the Court 195 I C 3S9=:43 Bom L R 
2S0=W1 Bom 228 Disciplinary juris 
diction over pleaders who passed rcso 
lution congratulating an accused in a pending 
criminal trial — Criticism of pending proceed 
mgs in Court constitutes contempt 24 
Bom L R 10'^47 B 117=1922 B 361 
Adiocatcs and Pleaders — Passive resistance 
—Signing of pledge to civilly disobey law — 

Unprofessional conduct 54 I C 679=22 
Bom L R 13 See also 26 Bom L R 887 
(Attomejs) Attorneys fraud on client 
making advances to him of money to be m 
sested on mortgage is guilty of professional 
misconduct and can be removed from office 


29 Bom T R 1066=1927 B 537 Insol 
vcncs of pleader as a ground for his siis 
pension Srf 30 Bom L R 1011 
C! 10— Calcutta cases — ^Under Cl 10 
of the Letters Patent no persons have 
rights of audience m the Ongiml CimI Juris 
diction of the High Court except advontes 
and attorneys and sii tors in person Wlicre 
the suitor is a compani it cannot apuear m 
person, not hav ng as a legal entity anv 
visible person The company must appear 
either by counsel or sol c tor and the hqui 
dafor as such has no right of and ence 41 
rWN 424=T L R fl917) 2 Cal 173 
There is no special procedure for disciph 
narv action of the Court in the case of an 
atlofiiev The English procedure cannot hc 
adopted m its entirety 19 T C 993=41 C 

113 A case of suspicion is net enough to 
losfify disciplinary action 41 C 111 
Rciwonab/e eaitse Any ca ise which in the 
opinion of the Court affords reasonable 
ground for taking action will suffice eien 
though it mav not be purely professional 
misconduct See 34 C 723=6 C L T 53 
fAdvocafe arranging with client directl 4 
C L J 259 (F B ) (Advocate stipulating 
with client to share in the result of the 1 ti 
gation) See also 8 C L J 165 (F B ) 
(Advising client to win oxer a witness by 
bribing him) 34 C 129 (PC) A soli 
cilor who detaches a client from another 
<ol citor during the period of his retainer is 
tni Ity of Professional misconduct 32 C 
795=1925 C 1084 Pleader accepting from 
client xakalatmma and papers but not filing 
anneal — When amounts to misconduct See 

114 T C 490 

CIs 11 and 12— Madras cases — The 
Hich Court m exercise of its original luris 
diet on is mereh a local court 17 I C 342 
=23 M L T 726 

Cl 11 — Bombay cases — Power of single 
fudge sitting on the Original Side of the 
High Court to staj suit pending in a mofiis 
sil Oiurt subordinate to the High Cort See 
19 B 6W=30 I C 560=17 Bom L R 635 

(F ^ ) TV 

CIs 11 and 12— Bombay cases Decsct 
PASsco py Hicrt CousT — Executtov outsipe 
uMns or original civil jusis'iicnov — 
Powers of High Coltit — Rr 3S6 and -387 
of the Bombay High Court Rules (Original 
Side) are not ultra taw and the High Court 
of Bombas has the power to pass an order 
for execution of a decree passed lx it any 
where within the Pren/lenrr of Bombay 
The Supreme Court of Bombay had such a 
power and there is nothing in the Letters 
Patent that deprixes the High Court which 
has succeeded to the powers of the Supreme 
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the Provincial Government’ and until some local limits shall be declared and pre 
scribed within the limits of the local jurisdiction of the said High Court of 
Madras [Bombay] at the date of the pubhcabon those presents and the ordi 
nary original civil jurisdiction of the said High Court shall not extend bejond 
the limits for the time being declared and prescribed as the local limits of such 
jurisdiction 

12 And We do further ordain that the said High Court of Judicature at 
Madras [Fort William m Bengal] [Bombay] m the 
Original jurisdiction as to exercise of its ordinarj onginal civil jurisdiction 
suits shall be empowered to receive try and detennine 

suits of every description if in the case of 
suits for land or other immovable property such land or property shall be 
situated or in all other cases if the cause of action shall have arisen either wholly 
or m case the leave of the Court shall ha\e been first obtained in part within the 
local limits of the ordinary original jurisdiction of the said High Court or if the 
defendant at the time of the commencement of the suit shall dwell or carry on 
business or personalty work for gam wthin such limits except that the said 
High Court shall not ha\e such original jurisdiction m cases falling with the 
lunsdiction of the Small Cause Court at Madras [Bombay ] [Calcutta ] in which 
the debt or damage or value of the property sued for does not exceed one 
hundred rupees 


sfAT B —The provisions of the Calcutta 
LeUers Patent differ $l ti'htl\ an I are as 
follows — ' prescribed bi. any la%% 

made b% comnelent leeishfive aiithontv for 
Tnd a and t ntit some locil lim ts stall he so 
declared ind prescr bed with n the lim ts 
declared and prescnb-d bv tl e proclamat on 
fixing the \ nuts of Cnlcutta issued Vy the 
Governor Ccneral in Council on the lOth 
dav of Scntembcr in the tear of Our Lord 
One thousand se\en hundred and ninefv 
four and the ord nan orisnual e\ t j ir «d c 
tion ' — Bv Act No XV of 1919 

the I mils of the ord nary oneinal civil juris 
d cfion of the H eh Court of Judicature at 
Fort Will am in Bengal have been declared 
and prescribed ] 


NOTES 

Court under O 11 of the Letters Patent, of 
that newer f2ft M 120 and 28 Bom L F 
3Rn Fxpl ) 36 Bom L K 454=1954 B 22^ 
(F B ) 

Cl 12 — ^Madras cases ■^^rAm^c or 
TrsMs — Di'Utnit wthrn Iinits" meaning 
of 34 5f 2S7=3S I A 129=21 M L J 
(VjO (PC) "Carry ttif} on husvtfj/ »n 
chi les carrying on business throi gh an agent 
bv fore gners I vmg outs dc the jtirisd clion 
of the Court as w ell as tl e carrving on b isi 
ne<s ll rough an agent bj British subjects 
A fore gner is incl ided m the worl “defen 
dant" 4S MIT 47I=19»4 M 158 
Res des and "Carrxts n« hurtxess mean 
mg of Trc M 4-lf>-19a7 \( 689=53 

MI T 3SS 52 L W 62S=(1910) 2 M L 
J 688 (In«iiranec company wiih heal 
ofi'ce at Calcutta an 1 Branch OfTce a* 
Madras— Madras Branch cannot be said to 
carry e>n bus ness at Madras) 

Score or CLAtst — O 12 does not con 


trol a 18 40 M 81ft=36 I C 524 1928 

JORismcTtov— R fstpfxce — Q 12 of 
amended Letters Patent does not coniej 
jurisd ctjon upon the High Court in 
where one or more of the several defending* 
reside with n lurisd ction 1922 Tf W W 
841=1923 M 272 Submission of account* 
at Madras— Defendant tesid ng out oi 
Madras — Court has lurisdict on 29 I ^ 

463=1915 hf W N 519 

Leave to Sue —Lands situate partly 
and partly wifhoi t — ^Leave to sue d *cr* 
tionary 32 I C 423=3 L W 107 As to 
necessity for fresh leave to sue after auicnn 
ment of plaint see 41 Bom L R 536=1V'^ 
Bom 345 r 

Sun- FOR Land —A suit by a purchaser o 
lands situate outside Madras for specific p* 
formance of a contract to sell mane 
Madras by parties res dent there n 
suit for land within tl e meaning of yl . 
of Letters Patent S’ M 8n9=19’9 5r 
e=57 M L J 190 (r B ) The so t is ^ 
for land under Cl 12 where on tj'* 
tions m the plamt title to land has ^ 
determined c ther expressly or by unph 
so as to preclude it from be n" ra *el m . 
subsefjuent so t 24 I C J* •• 

567 ^ suit for the reeotery 

for trees cut and carried awaj Bouj . . 
Dla nltfi's castiarina plantation is a sui 
Und {Ibid ) 9fc of/o 33 I C 
MI J 120 A Siitl to 
hranee on land is a suit for land \f 

342=23 M I J 726 (27 \\ 157 33 M 

131 r ) /idtnvtistralien suit i* 
for land 1928 M 760 5«if i 

of lie management of a trust ani I . 
aim nislral on of a tn vt whell er a si t . 
land 90 I C 1PA=192S ^f l.^VnT xf.d 
L J 311 See cUo I L B 
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NOTES 

19j= 50LW S97i=1940 MaJ 49=(1940) 1 
M L J 6/6 (Sint for ilamajtes for breach 
of contract) Fraud allcRed as cause of 
action Si'f 1922 M W N Mla=1922 M 
272 

CJ 12 — Bombay cases Geveral Suit 

roR La VI) or I»imo\aiiix PEoroiTY Tie 

HiRh Court of Bombaj has gi\en a restrict 
cd meaning to the expression m 14 B 3S3 
22 B 701 But later decisions seem to put 
a liberal construction as «as done bj 
Calcutta and Madras High Courts Ste 29 
B 249 37 B 494 Where the material 
part of the cause of action arises outside 
jurisdiction lease to sue cannot properlj be 
granted 100 I C 946=29 Bom L R 131 
High Court has no jurisdiction to pass a 
decree on the basis of an equitable mortgage 
k/icm no fart of the property ozer uhuh 
the decree ts intended to operate ij situate 
zctlhtn Ike junsdielion of the Court 31 N 
L R (Supp ) 57=1936 N 1 (F B } I193S 
N 2a0 F J As to the meaning of the words 
cause of action see 33 Bom L R 1364 
The following are a few instances of where 
the suits ha\e been held to be suits for land 
redemption foreclosure or sale 26 Bom 
L R S3S 27 Bom L R 570 Specific per 
formance of contract to sell land 7 Bom 
L R 319 Where the suit is for cancella 
tion of sale but the object is to get an ad 
judication as to title to land as between the 
parties the suit is one for land with n the 
meaning of cl 12 3a Bom L R 63(1=57 
B 4:0=1933 D 398 Suit by unpaid vendor 
for charge on property sold 48 B 62:= 
26 Bom L R 541 5'iiit for tnainlenance 
and making it a charge 25 Bom L R 1172 
i’m/ for recoiery of title deeds 37 B 494 
AdmvtiStralicm suit is not a suit for land 
46 B 772=23 Bom L R 1326 Admims 
tration suit — Land outside Court s junsdic 
tion — Power to adjudicate on claim 48 B 
331=26 Bom L R 163 Mortgage suit for 
sale is not a su t for land See 104 I C 
115=29 Bom L R 659 [Following 29 Bom 
L R 498 (F B )] See also 1936 Bom 
313 1927 B 663 So also suit by mortgagee 
for declaration that he has priority rights 
under his mortgage as against a charge 
holder 60 B 778=38 Bom L R S3»=I64 
I C 581=1936 B 313 

OUBSE OF BUSINESS —MEANING OF — 

I L R (1937) Bom 810=1937 Bom 387= 
39 Bom L R 648 43 Bom L R 916 

Leai-e of Court —In a case m which the 
cause of action has arisen in part only with 
in the local limits of the original jurisdiction 
of the High Court it is a condition preced 
ent to the ma ntenance of the suit that the 
leaic of the Court should have been first 
obtained It is not a condition which it is 
competent for a Court to ignore or for the 
oarties to waive 56 B 324=34 Bom L 
R 236=1932 B 291 (31 Bom L R 1002= 
29 Bom L R 468, o\err 35 C 394 Diss) 
(But 18 I C^ 898=17 C W N 512, 56 


C m I The Bombay High Court has no 
jurisdiction to entertain suit on Imndis which 
were not made payable m Bombay 40 B 
^ ^ '‘l Bom L R 

M6=1939 Bom 345 , 40 Bom L R 2:2= 
1938 Bom 278 (Place of payment) Any 
step which a plaintiff has to prove in order 
to establish his title to sue on a negotiable 
instrument ts a material fact and if any 
such event has taken place within the juris 
diction of the High Court with leave grant 
ed under Cl 12 of the Letters Patent, the 
High Court has jurisdiction to try the suit 
The 1st defendant drew m Bombay five bills 
of exchange on the 2nd defendant who was 
residing at (Calicut m the Madras Province 
in favour of the plaintiffs These were en 
dorsed over by the plaintiffs to a Bank in 
Calicut for collection and when presented 
to the 2nd defendant were accepted by him 
But on the due date he dishonoured them 
by non payment The plaintiffs having filed 
a suit in the Bombay High Court after ob- 
taining lca\e under Cl 12 of the Letters 
Patent the 2nd defendant pleaded that the 
High Court of Bombay had no jurisdict on 
because he had accepted the Bills at Calicut 
and no part of the cause of action arose m 
Bombay as against him The 1st defend 
ant did not appear at all Held that the 
fact that the bills were drawn on defendant 
No 2 was a material fact to be proved by 
Uie plaintiffs to establish their claim and 
that fact took place in Bombay the Bom 
bay High Court had jurisdiction to try the 
suit with leave under Cl 12 of the Letters 
Patent 1942 Bom 15=43 Bom L R 916 
Where Judge makes an order granting leai e 
It should appear clearly on the face of it 
that he was giving leave under cl 12 45 

B 24=59 I C 28=22 Bom L R 863 As 
to interference m appeal with the discretion 
of lower Court in granting leave to sue see 
100 I C 946=29 Bom L R 131=1927 B 
660 The absence of leave of Court goes 
to the root of the jurisdiction of the Court 
37 B 553=20 I C 530=15 Bom L R 672 
Suits of ezery other desenption" in cl 12 
uidude third party proceedings and leave of 
the High Court must be obtained to proceed 
therein 59 I C 12=21 Bom L R 80S 
(810) 45 B 24=22 Bom L R 863 Juris 
diction — Partition suit — Part of property 
situate outside British India — Leaie of 
Court whether necessary 23 Bom L R 
1019 In a x«i4 for aeeounis by principal 
against his agent who was carrywg on busi 
ness at Calcutta held that no material part 
of the cause of action arose m Bombay and 
that leave granted under O 12 was not 
condusne when the junsdiction was m issue. 

33 Bom L R 13(4 Contract made la 
Bombay wnth constituent resident m Cen 
tral Prosmees — (5oods delnered advances 
made and accounts to be rendered in Bom 
bay — Lease, not necessary 34 Bom L R 
1410 The High Court has no jurisdiction 
to entertain a suit for partition of lands 
outside Bnbsh India, even though part of 
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the estate was within the local limits of 
the ordinary original civil jurisdiction 23 
Bom L R 1049 Leave to sue cause of 
action outside jurisdiction— Suit against 
dead man — Subsequent addition of legal re 
presentative — Fre-jh lca\e necessary 8S I 
C 464i=192S B 109 Leave to sue obtain 
ed under cl 12 does not enure as against 
the legal representative of the original de 
fendant 31 Bom L R 1002=1929 B 468 
See also 25 Bom L R 7=1924 B 109 The 
plaintiffs were doing business at Bombay as 
Paicka Adatias and claimed a certain sum 
of money as the balance due on accounts 
from the merchants uho resided in Gaziabad 
(m Meerut) and who had emplo>ed them 
The plaintiffs had addressed a letter to the 
defendants intimating the terms on which 
they were prepared to do business and on 
that basis the defendants had been forward 
ing merchandise to the plaintiffs at Bombay 
to be sold on commission Held that the 
cause of action arose wholly and not merely 
m part at Bombay 56 B 324=24 Bom L 
R 236=1932 B 291 

Calcutta cases Meaninc of Terms — 

' Carryutg on bustnes ^ — Meaning of— Ordi 
nary original jurisdiction of High Court 
24 C W N 582=57 I C 211 A foreign 
company must be deemed to carry on its 
business at its agent s office in British India 
167 I C 897=1937 A L J 98=1937 A W 
R 52=1937 A 208 Railway carriage busi 
ness 19 a business within the meaning of 
Cl 12 As Government carry on the bust 
ness of railway carnage under the name of 
the Eastern Bengal Railway amongst other 
places at the head office in Calcutta a suit 
can be brought in Calcutta against the Secre 
tary of State m respect of a claim against 
the railwaj ILR (1941) 2 ^al IW 
Term ‘cause of action explained 58 L 
539=134 I C 65=1931 C 659 The Secre 
tary of State for India in Council does not 
d^vell or carry on business or personally 
work for gam within the local jurisdiction 
of the High Court at Calcutta 21 I C 1 
=40 C 30S, on appeal frqm 16 C W N 747 
=15 I C 9o5 The Government of a coun 
try IS not a business within the meaning of 
Cl 12 of the Letters Patent 4 Fed L J 
(H C ) 400 See also I L R (1941) 2 
Cal 160 \\9iere a person having hrad 
quarters elsewhere has al«o a house at Cal 
cutta for temporary residence, which he 
was using from time to time as he plcasw 
for a week or more at a time he may w 
said to 'du 'll at Calcutta 164 I C 907=40 
C W N 65 An oriRinaling summons is a 
•suit withih the meaning of cl 12 of the 
Letters Patent and when the cause of action 
arises partly outside the High Courts jun» 
diction. leave of the Court is necessary 
under cl 12 fi2 C 120 . 

Tilt Coss-niucno»i or Cl. 12 ujion which 
all tie High Courts arc igrecd is that as 
regards suits for land the High Court 
UVe cognisance if the l»nd is situate wholly 


within the local limits or where the land is 
situate in part only within such limits if 
leave has been first obtained, and that as 
regards suits other than those for land the 
High Court has jurisdiction if the cause 
of action has arisen in part only within the 
limits if the leave of the Court shall have 
been first obtained or if the defendant 
dwells or carries on business or personally 
works for gam within these limits 56 C 
<M0=I929 C 358 The term ‘ jhiI in cl 12 
IS not to be construed in a restricted sense 
If an order made on the originating sum 
mons will have the same effect upon the 
title to immovable property as the decree 
passed m an ordinary suit for the same re 
lief the originating summons must be deem 
ed to be a suit within the meaning of cl 12 
56 C 979 See also 58 C 768=1931 C 
651 Although the legislature had power m 
1908 to override the Letters Patent, me 
legislature has not by introducing S 21 (^ 

P Code overridden the provisions of cl 
12 56 C 940=1929 C 358 Neither the 
practice of the English Courts nor the prac 
tice of the Indian Courts m proceedings 
under the Divorce Act can apply to proceeu 
mgs under (^I 12 of the Letters P^tem 
which are governed by the procedure lam 
down m the Code of Civil Procedure 
C 1089=34 C W N 319=1930 C 558 
Per Derhyshxre C J , and Ameer Alt / "" 
Where the parties to a marriage are not 
domiciled in India and the husband is a non 
resident foreigner the High Court has no 
jurisdiction to entertain a suit brought by me 
wife under cl 12 of the Letters Patent for 
a declaration under S 42 of the Spectnc 
Relief Act that her Christian marriage witn 
the defendant has been dissolved as a result 
of her conversion to Islam and the refusa 
of the defendant to embrace Islam 'y*rn 
presented to him Per Derbyshire C / r" 
Even the submission of the defendant to t 
•jurisdiction of the Court will not aiail ti' 
plaintiff 46 C W N 465 An appl'«f‘®5 
to revoke a leave once granted under , 

IS maintainable The parly is uot oblig 
to wait until the trial and to take mo 
by way of defence in his written stat®*” 

The application to revoke shouM . 

be based on something better than a 
criticism of the clarity of the V.jue 

granting leave or revoking it mc J ^ 
should go by the cause of action . 

Where m the case of contracts P®*’* 
cause of action arises within the jur 
tion of the Court the defendant 
for revocation unless he shows that^ .j 
has no application at all 58 C . 

C 659 Per R<mim C J -It, ca^^M 
sail that the JuJge in granting 'eavc si ou 
not consi Icr matters of evidence 
plaint {Ibtd ) Application lo rfokc leave 
&se involving important and M 

tions— Proper procedure See 35 L. >> . 

930 1911 0.1 236 

order-Procfdurt S,, 58 C 539=1931 L 

659 
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Suit for Land — The test whether a suit 
IS 3 suit for land or other immON-able pro 
pertj IS not a formal test but regard is to 
be had to substance of the suit 31 I C 
S8li=42 C 942 The term jwil for land or 
other simoToblt froTcrly is not limited to 
suits in nhicJi the plaintiff seeks to recover 
possession of land or other immovable pro 
pertj It means suits m which having re 
gard to the issue raised in the pleadings 
the decree or order will affect directly the 
proprietary or possessory title to land or 
other immovable property 104 I C TZlss 
S4 C 655=1927 C 768 See also 1937 Cal 
593=1 L R (1937) 2 Cal 644 WTierc the 
plaintiff sued to have it established that on 
the death of the tenant for life the title to 
the immovable propertj no longer remained 
m the Official Trustee m trust for the sons 
as they attain the age of 21 jears but revert 
ed to the estate of the settlor and that the 
property accordingly had become ava lable 
to satisfy the claims of their creditors 
Held that the suit was one for land though 
the plaintiff did not claim a proprietary title 
mVumsclf 58 C 765=1931 C 651 A suit 
for specific performance of an agreement to 
mortgage lands outside the jurisdiction is a 
suit for land 48 C 882=1922 C 328 See 
also I L R (1937 ) 2 ai 644 27 C W 
N 65=49 C 60 Qaim for damages for 
erecting masonry buttresses is a claim for 
land 17 I C 500=39 C 739 42 C 742 
A suit to recover damages for breaking 
through plaintiff s mine or land and carrying 
away coal is a suit for land 39 C 739 A 
suit for damages in respect of injury to land 
IS a suit for land and SO if t( e land is out 
side the original jurisd ction of High Court 
the High Court cannot try it 38 I C 571 
=24 C 10 Where the plaintiff claimed 
that he was entitled to the whole of the resi 
duary esUte of the testator to the exclusion 
of certain other persons and for a declara 
tion that the purported dedication of the 
properties made debuller under the will was 
void Held that the proceeding was a suit 
for land 56 C 979 Debutter properly partly 
m Calcutta and partly in mofuss^Juns 
diction See 60 C 54=1933 C 29a See 
SiLR (1938) iCal 531=42 CWN 
422 (Suit for construction of will and ad 
lustration) I L R (1938) 1 ai 354= 
1938 Cal 271 (Suit for possession of 
movables situate outside jurisdiction) A 
suit by trustees under a composition deed 
regarding certain properties within the 
original jurisdiction of Calcutta High Court 
does not cease to be a suit for land mereh 
because the properties have been entirely 
swept awav by prior encumbrances 56 C 
940=1929 C 3a8 WTicrc in a suit on a 
mortgage the mortgaged premises were out 
«ide the jurisdiction of tl e Court leave could 
not be granted under O 12 49 C L j 

235^1939 C 373 A suit for land part of 
which only was situate withm t^ or^nary 
civil jurisdicton of the High Court 


and the other part aas situate ui the mofus 
sit ij-as brought on the Original Side with 
out leave being obtained under Cl 12 Held 
that as regards all properties outside the 
original jurisdiction of the High Court the 
suit was without jurisdiction and that effect 
must be given to the objection about juris 
diction though taken in the appellate Court 
for the first time 56 C 940=1929 C 358 
See also 41 C W N 854 41 C W N 1133 
43 CWN 365 44 CWN 214 

41 C W N 854 Under O 12 of 

the Letters Patent in the case of a 

suit for land of which a part is within its 

jurisdiction, the High Court acquires juris 
diction over the entire suit provided that 
Its leave is first obtained When once it 
acquires jurisdiction to determine the suit 
the decree that it passes is in no way diffe 
rent from a decree passed by the mofussil 
Court Thus an order for sale passed m 
a mortgage suit in respect of properties part 
ly situate outside the ongmal jurisd ction 
docs operate as /ij 58 C 55^1931 

C 763 Where a deed of trust by way of 
composition for creditors was executed in 
Calcutta awd it tompiiwi ttitain propertita 
m Calcutta and certain items outside and a 
suit was filed on the Original Side to en 
force the deed without sanction under Cl 
12 but the objection to jurisdiction was 
taken only in appeal Md (1) that the 
plaintiff should have obtained leave to sue 
(2) that the objection to jurisdiction could 
be raised in appeal (3) that S 21 C P 
Code d d not abrogate the mandatory provi 
sions of Q 12 (4) that the suit could be 
proceeded with only as regards properties 
within the jurisdiction of the High Court 
on Its Original Side and that the mere fact 
that they were transferred subsequent to the 
institution of the suit did not affect the ma n 
(amability of the suit 56 C 940=1929 C 
358 S 92 of the C P Code must be taken 
as overriding Q 12 of the Letters Patent 
A su t under S 92 of C P Code cannot be 
instituted in the High Court when the sub 
jecl matter of the trust is situated outside 
the local 1 mits of its jurisdiction even 
though the defendants may dwell or cariy 
on business within 59 C 357=1932 C 
444 Leave to sue — Suit for damages for 
wrongful conversion of house m the Punjab 
—One of the joint tort feasors residing m 
Calcutta— Suit for recovering sale proceeds 
and for account — Maintainability See lid 

I C 7^ Suit for damages for ma/urtaus 
eroseevtton — Forum See 60 C 918=38 

C W N 120=1933 C 706 Specific 
formance of contract to sell land 19 C 
338 49 C 670 Suit for declaration that 
lease is subsisting 36 C 59 High Court 
—Original Side— Limited tcrntonal juris 
d ction — Fictitious entry m mortgage— Net 
effective to give jurisdiction — Decree of 
High Court — Nullitv 41 C 972=41 I A 
910=23 1C 637 (P C ) \\Ticre 
nine of the Calcutta property mortgage 
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almost infinitesimal and the mtcntion of 
the parties was not to make that property 
an effective part of the security given in the 
mortgage and it was included rnerely to 
confer jurisdiction on the High Court and 
not for any other purpose held that leave 
to institute the suit on the mortgage should 
not be granted under Cl 12 as the High 
Court had no jurisdiction to entertain the 
suit 41 C W N 854 But when the High 
Court grants leave under the clause it 
holds that the property included in the 
mortgage was validlj included in it and was 
intended to be so included and charged And 
when a decree has been passed m such suit 
it is not open to a party afterwards m a 
subsequent suit based on such decree to con 
tend that the propertj was not really mtend 
ed to be mcluded in the mortgage and that 
the decree was therefore without junsdic 
tion 41 C W N 396=1937 C 88 
Leave to sue —Where persons living out 
side jurisdiction are made parties to a suit 
but leave to sue is applied for and the High 
Court has granted it the suit is valid as 
against them 1937 C 172=171 I C 652 
See also (1940) 1 Cal 497=44 C W N 
460 The Calcutta High Court cannot 
grant leave to enforce a cause of action re 
garding properties partly withm and partly 
without the ordinary original civil junsdic 
tion and so a decree affecting proMrties 
outside those limits is void 56 I C 532 
=24 C W N 633 A contract was signed 
by the manager of the defendant business m 
Calcutta, the defendant himself was rest 
dent of Singapore The defendant can be 
sued m his firm's name for damages for 
breach of contract m the Original Side of 
the High Court 10 I C 895 Suit for 
damages for wrongful conversion of house 
in the Punjab — One of the joint tort feasors 
residing m Calcutta — Leave to sue can be 
granted by Calcutta High Court 32 C 
W N 208 Sec also 1941 Cal 291 (Suit 
for money lent m Calcutta to non resident 
foreigner Cal H C has jurisdiction) TTie 
High Court has the power under the ordi 
tury Original Civil Jurisdiction conferred on 
It b> a 12 to pass an order for 
separation between Jews 57 C 1089=34 
C W N 319=1930 C SoS The 
tion of the High Court as it stood m 19 Cb 
when the Code was republished depended 
upon S 9 High Courts Act of 1861 It 
was to have such power and authoritj as 
Her Maiestj mav by Letters Patent grant 
and direct 56 C 940=1929 C 338 In 
a juir by an assionee of a debt the assign 
men! ts a fart of the cause of aet\on and 
upon that leave is invariably granted It is 
impossible in practice to decide before the 
hearing of the suit whether an assignment is 
or IS not bona fide The Court would rot 
be justified on a mere suspicion that the 
assignor miphl tw>t have acted m the ordt 
nsry way oi business In depriving the plain 
tiff o{ the right to bring » suit m the place 


where the assignment was made 37 C W 
N 1139=1934 C 175 But where the sum 
at stake is not a large one and ^ri»«i faae 
there is no issue likely to be raised which 
the tribunal at the place where the note was 
originally executed and where the defen 
dant resides is not competent to try satis 
factorily and where further assignment of 
the promissory note was executed on the 
last day before the expiry of the period of 
limitation and collusively for the purpose 
mainly of giving the High Court jurisdiction 
which it would not otherwise possess the 
case IS one m which leave under Cl 12 ought 
not to be granted 63 C 435=40 C W N 
161=1936 C 349 In such a case the High 
Court has power to recall the leave granted 
at the time of the filing of the plaint the 
grant of leav e at that stage bemg only ex 
parte But it is important that the defen 
dant who applies for revocation must take 
steps to have the leave set aside at the ear 
liest possible moment ^ Cal 435 See 
also 40 C W N 165=1936 C 230 It i* 
not usually right to grant leave under U 
12 of the Letters Patent m a case where fue 
part of the cause of action on 
jurisdiction depends is a matter with whicn 
the defendants have had nothing to do, 
generally speaking when people take an 
assignment of a promissory note they shoula 
be prepared to enforce their claim either w 
the Court within whose jurisdiction the 
makers reside or m a jurisdiction where a 
part of the cause of action with which the 
makers are directly concerned has an**'? 

In the case of note executed by a 
firm different considerations will prevail for 
parties engaged in mercantile transactions 
must be held to contemplate the possibility 
of the note passing from hand to hand by 
negotiation and eventually getting into the 
hands of a party who may elect to sue m a 
Court which does not suit the convenience 
of the maker 63 Cal 526=40 C W N 
164=1936 Cal 219 But see 63 C 905=40 
C W N 717 40 C W N 1349 
Waiver of Objection to Jukisoictton 
A defendant cannot be held to have waived 
his objection to jurisdiction when the piami 
alleged the cause of action to have risen 
wholly within the original civil jurisdiction 
if It afterwards turns out that a portion was 
beyond jurisdiction and no leave was oo 
Bmtd 38 I C 571=41 C 10 •''"i.T, 
jection as to want of such leave nugm uc 
waived and would be considered to nave 
been waived if the defendant had taken any 
steps m furtherance of the suit to its 
18 I C 898=17 C W N S12 But ^ 
n 324=137 I C 381=1932 B 291. 56 L 
979 eotiira The failure to obtain 

a suit where leave is necessary under tnc 

^Uers Patent goes to the root of the juri* 
diction and the want of jurisdiction «n tn« 
Court to entertain the suit cannot be ov« 
come or waived by the consent or submiJ 
smn of the parties 56 C .979 L«ve 
granted lubseqiieot to pr«<at»tJon of plaint 
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13 And Wc do further ordiin that the said High Court of Judicature at 
„ . . , hladras. [Fort Wiltiain in Bengal] [Bombay,] shall 

Ciuf ImisdSmn ' 'T ="<> determine as a 

Court of extraordinary original jurisdiction, any suit 
bcinjj or falling within the jurisdiction of my Court, whether within or without 
the Presidencj of Madras, [Bengal Division of the Presidency of Fort William] 
[Bombay], subject to its superintendence, ^\hen the said High Court shall th^nk 
proper to do so, either on the agreement of the parties to that effect, or for 
purposes of justice, the reasons for so doing being recorded on the proceedmirs 
of the said High Court 


14 And We do further ordain that where plaintiff has several causes of 
, . , , action against defendant such causes of action not 

o/aciwn causes be,ng for land or other immovable property, and the 

said High Court shall have original jurisdiction m 
respect of one of such causes of action, it shall be lawful for the said High 
Court to call on the defendant to show cause why the several causes of action 
should not be joined together m one suit and to make such order for trial of the 
same as to the said High Court shall seem fit 


15 *[And We do further ordain that an appeal shall he to the said High 


LEG REF 

I Substituted by Amending Letters Patent 
dated 11—3—19 and of 9tli December 1927 

NOTES 

relates back to dale of institution 43 C 
W N lOlS ,, ^ . 

Cl8 13 and IS— Madras cases— An 
order for transfer of a suit to the High 
Court under Cl 13 is a judgment and 
appealable 45 ML/ 1S2— 1924 M W 

rli M 1=21 ML/ I (FB) Foil! 

Application for transfer of suit from llic 
Presidency Small Cause Court to the High 
Court is governed by Cl 13 and must be 
made to judge sitting on the original side 
of the High Court 13 1 C 860=:^ M 
L J 187 Case transferred to High Court 
from Judicial Commissioner Coorg is ap 
pcalable under Cl 15 1922 MWN 830 

The powers of the High Court m a case 
transferred from the District Court arc 
confined to those exercisable by a district 
Court but for the transfer 38 M 807=41 
I A 314s:27 M L J 30 (P C ) Where 
a suit IS transferred from the City Civil 
Court to the High Court under Cl IJ and 
tried by the High Court as a Court of 
Extraordinary Original Jurisdiction the 
Court fees paj-able arc those in force m ihe 
High Court as a Court of Ordinary On 
gmal Jurisdiction (and not those paj-abic 
under the Court Fees Act) as the a«e is 
exnressly governed by S 14 of the Alaaras 
City Civil Courts Act (VII of 1892) 60 M 

^ Cls^ 13 and 14 — Bombay cases— 27 
B 575 , 34 B 3M 

Cls 13 and 15— Calcutta cases — An 
order of a single Judge transferring a suit 
from the Small Ciuse Court to the High 
Court for trial is not a judgment and no 
appeal hti from the order tO 1 C 9^ 
47 C llW The question whether there 

CCM —117 


should be a transfer 'for purposes of 
justice wifhm the meaning of Cl 13 

has to be determined by reference to the 
circumstances of each case and the balance 
of convenience is certainly a matter for eon 
sideralion 54 C 607=1927 C 791 Word 
suit as comprising probate proceedings — 
Transfer of pending prorceding in a Sub 
ordinate Court to Ihe Higli Court— Order if 
apnealablc See 54 C 126=1927 C 281 
Cl 14— The plaintiff filed a suit m 
Bombay against the ex Maharaia of Indore 
claiming to recover damages for false im 
prisonmenl and injury for wrongful use 
and occupation and for wrongful conver 
Sion and misappropriation of certain pro 
pcriy The defendant contended that the 
Court had no jurisdiction to entertain a suit 
for false imprisonment and personal injury 
The Court granted leave under Cl 12 and 
the question arose whether the cause of 
action could be considered under O 14 
Held (1) that m order to give jurisdiction 
it was not necessary that the defendant 
should admit that at least one cause of action 
arose within the original jurisdiction, (2) 
that the words such causes of action not 
being for land or other immovable property” 
m Q 14 means excluding any cause of 
action whch is for land or olber iromoNablc 
property (3) that the cause of action for 
false imprisonment though not one for Ian 1 
or other immovable property could be joined 
to Ihe other two causes of action which arose 
within the jurisdiction (4) that under the 
circumstances of the case it could not be 
«aid that the Court had no jurisdiction at 
all on the ground that the defendant was 
a non resident foreigner 53 B 251=31 
Bom L R 7=1939 B 100 

Cl IS Efttct or or CI-^t.SFS 

IS ANP cr— The Letters Patent of the H gh 
Court had been amended by further Letters 
Patent, dated 9th December. 1927, in two 
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Court of Judicature at Madras [Fort William in 
Appeal from the Courts Bengal] [Bombay], from the judgment (not being a 
the High”cOTr“t"n S'appe” judgment passed in the exercise of appellate jurisdic 
late jurisdiction tion in respect of a decree or order made in the 

exercise of appellate jurisdiction by a Court subject 
to the superintendence of the said High Court, and not being an order made in 
the exercise of revisional jurisdiction, and not being a sentence or order passed 
or made in the exercise of the power of superintendence under the provisions 
of section 107 of the Government of India Act, or m the exercise of criminal 
jurisdiction) of one Judge of the said High Court or one Judge of any Division 
Court pursuant to section 108 of the Government of India Act, and that notwith 
standing anything hereinbefore provided an appeal shall he to the said High 
Court from a judgment of one Judge of the said High Court or one Judge of 
any Division Court, pursuant to section 108 of the Government of India Act 
made^ m the exercise of appellate jurisdiction in respect of a decree or order made 
in the exercise of appellate jurisdiction by a Court subject to the superintendence 
of the said High Court, where the Judge who passed the judgment declares that 
the case is a fit one for appeal , but that the right of appeal from other judgments, 
of Judges of the said High Court or of such Division Court shall be to Us, Our 
Heirs or Successors m Our or Their Privy Council, as hereinafter provided 

LEG REF was a question of fact involved in ihe «econd 

’Madras amendment —In the fifteenth appeal or that the second appeal was allowea 
clause of the Madras and the decision of the lower appellate Court 

Appeal to the Letters Patent between reversed or modified or that the valuat®'’ 
High Court from the words ‘pursuant to of a «econd appeal was not insignificant u 
Tudges in the S 108 of the Govern not b> itself conclusive for the gran^ of 

Court ment of India Act such leave to appeal Leave to appeal hoii 

made’ and the words ever may be limited to cerfaw pavils only 
in the exercise of appellate jurisdiction’ the m which case the appellant will be eonfinea 

words ‘on or after the first day of February to such points Where the decision i” 

One thousand mn“ hundred and twenty nine’ second appeal was based on the constnic 
shall be inserted B — This Amendment tion of a deed of adoption which contains 

IS to come into force on 1st February 1929) certain peculiar provisions Held thatle*'* 

I Amended by Letters Patent dated 12m should be refused Principles applicable 
December 19^ ] <;r<mtki(; of leave to appeal elaborately d'/ 

NOTES cussed 53 M 405=1931 M 202=58 M 

materia! respects S IS provided for an L T 388 See also 56 M L J 369 ,, 

appeal to the High Court against the deci Madras cases Scope of Cj, IS — Cl 
vion of a single Judge but under the change is not controlled by S lOS C P Code 
now made such appeal will he only when the it is open to a person though he does not 

Judge against whose decision it is intended appeal against the order of remand to 

to prefer an appeal certifies that the case is it m his appeal against the final decree 
a fit one for appeal S 36 provided for L W 787=1929 M 349 . 

the opinion of the Senior Judge prevailing Meaninc of worus Trtai-' — The 
in certain cases when two Judges conslitut trial includes an appeal under Cl 15 

mg a Division Bench differed m opinion M L J 44=12 I 653 

The sccton has been amended so as to do CoNSTRUenoy or Ci. 15 — WTiere it • 
away with the opinion of the Senior Judge doubtful whether the decision appeaicn 
prevailing in any case 32 C W N Jou^l from was m revision or second appeal tnij 
P 46 The amenlment of this clause does ||,c partv aggrieved had a right of secono 
not take effect retrospectively so as to take appeal it must be construed as an appeal 

away a right of third appeal which the a Letters Patent appeal would he m a" 

suitor had under the Letters Patent on the appropriate case 1930 M 489 
date of the in titulioii of his suit 32 C ^ certificate for leave to appeal under 

WN 1130 = 1 ') 2 S C 610 (r n 1 a IS ,r rM onen w t'.c 

17 cilmfi *1 R No 121/6 ol 19^ for Hie Court hearing the Letters ratrnl 

R 942=1928 B 371 No hard ami f'isl be raised I I R fl9ll) Mad 775 = 1 ^* 
rule r*in lie laid down as regards the grounds Maj .irj — moiiv 1 m L T 800 (P H ) 
on wl ch leave to appeal si, mill 1- grimed An order refiis.nr to grant review of a 
Iv a Julge imler Cl 15 of amen led judgment m a second aneal is an order 

letters latent agamst his decision passed in male tn the exercise of sueli second appet 
npp^al The n ere fact Hat Here late jurisdiction ifence a Letters latent 


LEG REF 

’Madras amendment — In the fifteenth 
clause of the Madras 
Appeal to the Letters Patent between 
High Court from the words ‘pursuant to 
Tudges m the S 108 of the Govern 
Court ment of India Act 

made’ and the words 
in the exercise of appellate jurisdiction’ the 
words ‘on or after the first day of February 
One thousand mn“ hundred and twenty nine’ 
shall be inserted [N B — This Amendment 
IS to come into force on 1st February 1929) 
[Amended by Letters Patent dated 12m 
December 1928 ] 

NOTES 

materia! respects S IS provided for an 
appeal to the High Court against the deci 
Sion of a single Judge but under the change 
now made such appeal will he only when the 
Judge against whose decision it is intended 
to nrefer an appeal certifies that the case is 
a fit one for appeal S 36 provided for 
the opinion of the Senior Judge prevailing 
tn certain cases when two Judges conslitut 
ing a Division Bench differed m opinion 
The sccton lias been amended so as to do 
away with the opinion of the Senior Judge 
prevailing in any case 32 C W N Journal 
p 46 The amtn Iment of this clause does 
not take effect retrospectively so as to take 
away a right of third appeal which the 
suitor had under the Letters Patent on the 
date of tlic tn titutioii of his suit 32 C 
W N 1130=1928 C 610 (F B ) See also 
48 C L J ISO 55 M 1 J (Short notes) 
V citing S R No 12176 of 19’S Other 
wise in matters of procedure 30 Bom L 
R 942=1928 B 371 No hard ami fast 
rule ran lie laid down as regards the grounds 
m wl ch leave to appeal slioull I* granted 
Iv a Julge imler Cl 15 of Hie ammled 
letiers latent against his decision passed in 
Ml 1 Bpp*al The n ere fact Hat Here 
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1 t NOTES of proceeding pending appeal made condi 

appeal from such an order is incompetent tional on Ri\ing securitj within a certain 
without the neces^arj leaie under Q 15 lime 5J Jif L / 494 But see also 1927 

592=52 MLJ 670 Order allowing 
(1938) 1 M L J 40_ esidence m lower appellate Court 105 

Judgment —Meaning of jee 52 M L I C 720=1927 M 1021 


Judgment —Meaning of jee 52 M L 
J 161=50 M 380 35 M 1=21 M L J 
1 (F B ) , 47 M 316=1924 M 597=46 M 


Cases where Appeal Lies — fi'ce also 
Under JF/iat are }udgmenls ] An appeal 


L j 138 The term judgment includes lies against the order of a single judge of 
^ order awarding costs even if thej are the High Court refusing to stay the exccu 


discrctionarv and such order can he appeal 
cd against 22 I C 551 


tion of a decree 47 M 316=1924 567 

=46 M L J 138 An order of a judge on 


What are Judcmevts— ti're o/jo cases the original side of the High Court giving 
under cases where appeal lies j An order Icate to the plaintiff to sue in forrna pnupens 
as to costs passed by a Judge sitting on ,* a judgment and is appealable 1925 M 
original Mde on a «yew of taxation b> the 167=47 M L T 932 At the hearing of 
fixing ofiiMr 42 M 352=36 M L J 3oI such an application even if the Government 
(F B ) Order for transfer of a suit 47 admits the pauoerism of the plaintiff the 
?P Order urider Pro\ defendant should be given opportunities to 
Sm C C S 2o 39 M 235=29 prove he was not a pauper 20 L W 845 

I C 8«=29 M L J 12 An order of a — i92a M 167=47 M L J 932 An appeal 
single Judge on an application for an ad lies against an order on the original side 
ifitenm injunction is a judgment if obtained setting aside the abatement of a suit as such 
21 L W 310=1925 M ■'86 An order order is a judgment 31 I C 38=2 L W 
awarding a plaintiff maintenance pending the 948 (35 M 1 Foil ) Appeal will he 

trial of her suit is a judgment and is ap- against an order by a single Judge of the 
pealable 1925 M 443=48 M L J 395 High Court rejecting petition for a revis on 
£x /<arle order granting or refusing to grant of a small cause judgment 27 M L J 480 


leave to sue if and wihen judgment See 50 
M 770=52 M L J 329 


=26 I C 57 See also 30 M 311 Also 
from order of a single Judge of the High 


What are not Judgments — olsf Court on a claim petition 39 M 1196=28 


under title cases where no appeal lies \ 


367 Where the Ofiicial Ass gnee 


An order refusing leave to amend is n®* a annhes to lh» Insolvency Judge for an order 


judgment 3 L W 107=32 I C 423 
Order adding a partj is not a judement 
and therefore is not appealable 1930 M 


directing delivery of the insolvents pro 
perty and for committing to prison for con 
temnt the wife and son of the insolvent who 


987=60 M L J 237 So also an order of remain m the house and obstruct dehvery 
a single judge refusing an application to set aiding the insolvent but the Judge refuses 
aside his previous order excusing the delay the application holding that he has no power 
m appljing for leave to appeal in forma t© J© s© such order of refusal is a judg 
pauferts 59 M 656=43 L W 310=1936 menl within the meaning of Cl 15 the 
M 387=70 M L J 306 The decision of Official Assignee being an aggrieved nartv 
the High Court in an appeal under S 54 of under S 8 of the Presidency Towns In«oI 
the Land Acquisition Act is not a judgment venc) Act has a right of appeal 1933 
41 M 943= 35 M L J 110 The order of Mad 927=(1938) 2 M L J 609 Wn ten 
a single Judge sitting m the admission statement — Amendment of at plaintiffs 


Court dismissing a petition for stay ©f exe 
cution is not a judgment 14 L W 701 


inv'ance— Order refus ng — Apnl cabihty of 
192o M 64=49 M L J 632 Order 


Order referring a partnership suit to Com granting review and amending decree is a 
missioner is not a judgment 1924 M 406 judem^t and appealable 1927 M W N 
Order of Judge under R 206 Original 4t1:=l929 M 261 See also *6 M 915= 
Side Rules not judgment 45 M L J 611 1943 M 570=65 M L J 222 (F B ) 

=1924 M 386 Order refusing to alter s-»lc Casex where no Appeal Lies f See also 
proclamation or postpone sale is not judg under "ll'hal are not tudoments ”) Infer 
ment 46 M L J 71=1924 M 234 (Drder locutoo orders passed in Civil Revis on 
rifernng back report to official referee 51 Petition 51 M 165=1928 M 169=54 M 


160=54 M L J 136 


323 An order for compensat o 


Order dismissing application to enlarge time under S 2'0 of the Cr P Code is an order 
under Arbitration Act 51 M 103=1928 M in a criminal Inal and the judement of the 
69=W L / 49 (F B ) Order refu* single fudge of the High Court in rnision 
mg transfer 51 M 330=1928 M 209=54 from that order is not op-n to appeal 43 
M L T 710 Order m criminal case is not I C 624 No apneal lies from an order of 
a judgment — Sanction aoplication 45 M a smcle Judge of the H ph Court stavrg 
928=43 M L J 375=1922 M 495 Order the further Inal of a suit 30 I C 942= 
refusing to allow inspection of accounts dis 18 M L T 312 Al«o agam«t an order 
closed in the affidavit of documents J927 passed br a s ngfe Judge of the High Court 
M 409= 52 M L T 19^ Order of fudge m ih^ exercise of its cnmi-al revHi'mal 
of High Court calling for a finding 25 L junvdicticn 29 1 C 96=2 L W 363 Also 
W 95=1927 M 317 Order directing stay from order of a sirglc Judge of the High 
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Court passed m revision m proceedings 
under S 488 Cr P Code 39 M 472=28 
M L J 483=28 I C 662 Also against 
order of a single Judge on a revision against 
the order of Magistrate acting under S 118 
of Cr P Code 39 M 539=28 I C 927 
=28 M L J 307 Proceedings taken for 
binding over persons to keep the peace under 
Qi VIII of Cr P Code are criminal trials 
^sithin Cl 15 39 M 539 As to order refus 
mg to grant review of Judgment m Second 
appeal I L R (1938) Mad 633=1938 

Mad 399= (1938) 1 MLJ 402 No 

appeal lies at the instance of the judgment 
debtor under Cl IS against an order stay 
ing further proceedings on terms in an appeal 
preferred against the preliminary decree in 
a mortgage suit 1923 M 197= 56 MLJ 
197 No appeal lies under Cl 15 against 
the refusal of a single Judge of High Court 
to grant leave to appeal from the judgment 
passed by him m a second appeal 30 L 
W 386=57 MLJ 398 Where during 
the pendencj of an appeal the appellant died 
and an application having been made by one 
of the respondents claiming as legal repre 
sentatives of the deceased the Court brought 
him on record as appellant after going into 
the genuineness of a will under which he 
claimed held that the order was not a judg 
ment within the meaning of cl IS and was 
not appealable 1933 M 417=64 MLJ 
493 See also 50 L W 202=1939 Mad 
800=(1939) 2 M L J 414 (Order refusing 
to grant leave to appeal from an order under 
S 75 (3) of Provincial Insolvency Act) 
Whether an appeal lies under the clause 
against an order of the High Court under S 
193 Cr P Code is doubtful 39 M 768= 
38 I C 994 


PBAaiCE AND Pbocxdure —Before the 
amendment of 1927 in appeals governed by 
S 96 C P Code when two Judges of the 
High Court were divided in opinion the 
judgment of the Judge who confirmed the 
decree of the lower Court prevailed 21 L 
W 721=1925 M 1032 But now a different 
procedure is prescribed (Srs also O 36 ) 
In an appeal against orders m execution if 
appellant dies his legal representative can 
continue the same 1928 M W N 385=1928 
M 772 

Rewew — ^The High Court is competent 
to entertain an application to review a judg 
ment passed m a Letters Patent appeal S 
114 C P Code applies to judgment under 
tie High Courts Letters Patent 40 M 
f3l=32MLJ 144 

^TA^ of rxrxuTioN —The fact that a 
part of a decree is declaratorj is no bar to a 
Stas of execution thereof being granted 
tenlnff an appeal therefrom 47 M 
=1921 M 397=46 M I J 138 \Micrc a 
a second appeal was filed and an application 
was made for sta) of execution of the dc 
ctee of the lower Court an I it was dismis 
set! If!d tl at the order of dismissal was 
not appealable except with certificate as pro 


vided for under the amended Letters Patent 
30 L W 976=57 MLJ 783 An order 
passed by a single Judge of the High Court, 
dismissmg an application for stay of execu 
tion of the decree of the lower appellate 
Court made in a pending second appeal i« 
one made in the exercise of its ‘appellate 
jurisdiction withm the meaning of the 
amended cl IS of the Letters "Patent and 
consequently no appeal lies from such an 
order, unless the Judge who has passed the 
order declares that the case is a fit one for 
appeal 30 L W 976=57 MLJ 783 
Bombay cases — Under cl 15 of the 
Letters Patent as now amended leave will 
be necessary as regards all decisions m se 
cond appeals by a single High Court Judge 
on and after February 1 1929 31 Bora 

LR 473=19^9 B 241 ^eeaho 32 Bom 
L R 185=54 B 331, 30 Bom L R 942= 
52 B 753 

Judgment — Judgment in cl IS means 
a decision affecting the merits of the ques 
tion between the parties by determining some 
right or liability It may be final or preli 
minarj or interlocutory the difference be 
tween them being that a final judgm”*' 
determines the whole cause or suit 
preliminary one only a part of it 45 B 
428=59 I C 533=22 Bom L R 1169, 53 I 
C 395=21 Bom L R 955 The term 
judgment means in civil cases a decree ana 
not a judgment in the ordinary sense 4/ 
Bora L R 8^2=49 MLJ ZS (P C ) 
also I L R (1940) Bom 361=:42 Bom L 
R 377=19(0 Bom 196 42 Bom L R ® 
=1940 Bom 216=1 L R (1940) Bom 4» 
(Ordei' of single Judge conferring order ot 
remand by appellate Court is 
What are Judgments — A pronounce 
ment giving liberty of withdrawing his smt 
made after recording evidence and hearing 
argument 45 B 377=58 I C lOW^^ 

Bom L R 1012 An order of a 

Judge of the High Court refusing to 
the delay m presentation of the appeal 
B 260=44 I C 913=20 Bom L R 
Also an order refusing to excuse tbe 
in presenting an application for leave to ^ 
peal to His Majesty m Council 26 Botn 
L R 39 j= 48 B 442 Refusal to revoke 
arbitration 34 B 1 a a ns on 

What are not judgments —A ® 
a preliminary issue m a suit that it is n 
lamabfc 27 Bom L R 1496 A 
a preliminarj issue which does not 
the practical determination of the , vi. 
amounts to a judgment and is 
owing to the peculiar framing ,** i;--! 

wlicli the issue raised docs n 

determination 32 Bom L R ,i,,r(l 

262 An order refusing directions m , 
part> proceeding under Rr 130 and 13 
tie High Court Rules is not a « 

43 B 428=59 I C 533=22 Bom L K 
Also order on original st Ic 

mn,mmt ot ,mt ILR (1938) Bj:, 
701=10 Bom L R 658=1938 Bom 408 
Order allowing transfer of summarj , 
short causes not a judgment Nn “f” 
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lies 27 Bom L R 99=86 I C 100 An 
order b) a sinfjle JudRc on the original side 
of the High Court “illowing amendment of 
the plaint in a suit bj a sole partner of a 
firm in the firm name permitting the substi 
tulton of the name of the partner for that 
of the firm is mcrclj an order for rcgulat 
mg procedure and not one affecting the 
rights of the defendant and is hence not ap 
pealable 38 Bom L R 529 Nor an 
order of the Court refusing to commit a 
party for breach of an undertaking given to 
the Court 38 Bom L R 571=164 I C 
335=1936 B 314 An order refusmg to 
restrain the defendant bj an injunction from 
prosecuting his suit m a foreign Court is 
not a 'judgment S3 I C 395=21 Bom 
L R 955 It is doubtful whether an order 
refusing to grant sanction to prosecute un 
der S 19o Cr P Code is a judgment 
24 Bom L R 817=47 B 270=1922 B 455 
Appeal — An appeal does not he against 
an order of a judge refusing to grant 
leave to appeal under cl 15 32 Bom L 

R 185=1930 B 224 or order excusing <lc 
lay in filing appeal I L R (1940) Bom 
361=42 Bom L R 377=19W Bom 196 An 
order of the Judge sitting m cliambcrs re 
fusing leave to sue vt forma pauf>erts is 
appealable as a judgment 32 Bom L R 
1647 An order extending the time for maV 
ing an award is appealable 32 Bom L R 
1630 The right of appeal from the deci 
sion of one Judge in second appeal to the 
High Court and the right of appeal from the 
decision of more Judges than one to the 
Privv Council are governed mulatts muian 
dts Dy the same principles In each case 
the case must be certified to be a fit one for 
appeal Though considerations of private 
or public importance or importance as pre 
cedents and like matters must exist m a 
greater measure when a decision is requested 
from the Privy Council than wheri a deci 
Sion is invited from a Bench of the High 
Court yet where there is no point m dispute 
which the Court could in the exercise of 
judicial discretion certify as being of great 
public or private importance and no import 
ant precedent governing numerous other 
cases no leave can be granted from the de 
cision of second appellate Court 34 Bom 
L R 398=1932 B 218 Where at the 
time the second appeal was dismissed no 
application for a certificate was made and 
subsequently at the time when the applica 
tion was made the Judge who disposed of 
the appeal ceased to hold the office of Judge 
of the High Court held that a certificate can 
not be granted b> another Judge of the High 
Court, and that an appeal under cl 15 of the 
Letters Patent was not competent without 
a certificate 32 Bom L R 624=J930 B 
366 An order crwi/srii; lere to defend on 
condition that the defendant should deixisit 
m Court a sum of monev b\ a date mentioned 
therein is a ’judgment" wilhm the meaning 
of cl IS from which an appeal lies 56 B 


268=34 Bom L R 252=1932 B 163 But 
an order fixuig the dale of tale or extending 
the lime for sale of certain partnership pro 
pertj 1 $ m the nature of an order regulating 
the procedure under the order for sale and 
not a judgment within cl 15 and is not 
appealable 56 B 237=34 Bom L R 12= 
1932 B 134 An order under S 10 C P 
Code refusing to stay a suit is not a ‘judg 
ment within the meaning of cl 15 and is 
not appealable 35 Bom L R lfcl933 
Bom 85=57 B 364 But see 61 I C 670 
contra An order dtstmssmg a petition 
under S 39 Lunacy Act to adjudge a per 
son to be a lunatic is not a judgment, and is 
not appeable 35 Bom L R 38=1933 B 
112=57 B 371 Contempt arising out of 
comments upon a pending trial by persons 
some some of whom are parties to the suit 
and some of whom are not is contempt of a 
criminal nature and the order passed in such 
proceedings is not appealable 35 Bom L 
R 9=1933 B 108=57 B 286 An order 
refusing the issue of a commission to exa 
mine witnesses is not a 'judgment withm 
cl 15 of the Letters Patent and no appeal 
lies from such an order [35 M I (F B ) , 
1920 C 894 3 R 293 3 Rang 605 Foil , 

2 I C 157 Expl 1 36 Bom L R 272=1934 
D 168 

PitAcrm —In an appeal the whole case is 
open and not merely the points on which the 
Judges differed 48 B 691=87 I C 199= 
1925 B 118 

Calcutta eases —Amendment of Letters 
Patent not retrospective Cl IS of the 
amended Letters Patent does not take effect 
retrospectively so as to take away a right of 
third appeal which the suitor had under the 
old Letters Patent on the date of the msti 
tution of his suit 48 C L I 150=32 C W 
N 1130=1928 C 640 (F D ) Otherwise 
m matters of mere procedure See 1928 
B 371 As to the effect of the amendment 

of 1927 tee notes under cl IS Bombay 
Caset A Judge hearing an application pray 
ing for leave to file an appeal under S 15 
has no jurisdiction to entertain an application 
for the extension of the period of limitation 
under S 5 of the Limitation Act for filing 
the appeal That would be a matter for the 
Division Bench that may be constituted by 
the Chief Justice for the purpose of hear 
mg Letters Patent Appeals and if there is 
no such Bench it will be for the Chief Jus 
tice to constitute a Division Bench to deal 
with the application for extension of time 
46CW V 131 

JUPGMEVT — ^The term ‘judgment means 
“decree or order 47 I C 677=28 Cr L 
J 20 Order of dismissal of an appeal 
without investigation of the merits nay be 
judgment (Ibvi ) ‘Judgment means the 
sentence of law pnwounced by the Court 
22 Cr L J 4'2=20 C W K 210 ‘Judg 
ment signifies what is now termed ‘decree* 
or ‘order’ 31 1 C 965=22 C L J 525 40 
C \V N 1264 As to whether an adjnd ca 
tiOB IS a judgment, the test is what is 
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effect on the suit or proceed ng in v,h\ch it 
IS made 21 C W N 921=29 C L } Z2S 
By the express provision contained m sub 
S (2) of S 26 of the Land Acquisition 
Act introduced bj the Amending Act of 
1921 judgment includes a decision of the 
High Court in a L A appeal from an 
award of the L A Judge The decision 
in such an appeal is appealable under cl 15 
40 C VV N 1143=1936 C 688 See also 
45 C \V N 181 (decision of Judge on el*c 
tion Petition) 

What are Judgments — Order of attach 
ment before judgment 50 C 215=19^ C 
639 Also order setting aside abatement 
49 C 62=1922 C 335 Also order refus 
mg to stay proceed ngs 47 C 611=24 C 
W N 612 An order rejecting an applica 
tion for judgment on admissions is a lodg 
ment and is appealable 54 I C *836=^ 
C W N 1017 An order refusing to set 
aside an award 46 I C 687=45 C 102 
A decision of a single Judge of the H gh 
Court reversing m appeal an order of a Dis 
trict Judge and remanding the ease for re 
hearing 27 C L J 418=22 C W N 627 
A decision that a suit being open to the ob 
jection of multifanousness cannot be enter 
tamed as framed 45 C 111=21 C W N 
7^4 A remand order nullifjing the benefit 
of the decree is a judgment 21 C W N 
921=41 I C 2i0 An order of a smg’c 
fudge on the Ong nal Side of the Cal-utta 
High Court dismissing a suit for want of 
prosecution is a judgment md is appealable 
2S C W N 916=51 C 1025 As- an order 
refusing an application for tlie anpointment 
of a receiver based on a provision n tl e 
indenture of hypothecation that on a breach 
of any one of the covenants contained there 
in the plaintiff s assignor yvould be entit'ed 
to have a receiver appointed the order has 
determin'-d a right yvhich is one of the mat 
ters in the controversy itself and so is a 
judement within the meaning of cl 15 39 

C W N 155=1935 C 35 An order of a 
Single Judge of the High Court under S 9 
of the Insurance Act directing the refund 
of the deposits under S 7 of that Act is a 
julgmcnt yyithm the meaning of cl |5 of 
the Letters Patent and is appealable So 
also an order under S 61 (1) and (2) of 
the Insurance Act reducing the amount of 
the insurance contracts 46 C W N 441 
What arc not Juptmfnts —Order res 
tor ng suit IS not a judgment 49 C 616= 
1922 C 407 Order admitt ng appeal filed 
out of time 32 C W \ 93^ Suit on be 
lalf of a lunate — Appl cation to taLc the 
llaint off the file — Dnmissyl of the appli^'a 
li 1 IS not a judgment 26 C W N 242= 
1022 C 172 Order refusing leave to file 
ysrittm statement is rot a ludgment an I is 
rot appralalle 49 I C I2f>=15 C 8I« 
Otd nard) an order of a judge on the OtiR* 
nat ^ le allowing of refusing m amerul 
mmi It not a )u Igment 45 C 305=47 I 
C 127=22 C \\ b 611 Order refusing 


to issue commission to examine yvitnesses is 
not a judgment 55 I C 766=31 C L J 
162 Tlie judgment given upon a case stated 
by the Commissioner of Income tax under 
S ^ (2) of the Income tax Act 52 C 
546=29 C W N 398=1925 C 598 The 
opinion pronounced or delivered by a Judge 
on the original side of the High Court on a 
special request referred to him by the Re- 
gistrar under R SO Ch XXVI of the High 
Court Original Side Rules 40 C W N 
1264=(1937) I L R 1 Cal 149 An order 
setting aside an ex parte decree and the at 
tachment in consequence thereof is not a 
‘judgment’ 30 C W N 104 Transfer 
ring a suit under cl 13 of the L P 47 C 
1104 See hoyvever 45 M L J 1S2 An 
order of a Judge of the High Court m an 
appeal filed under the Tea Control Act re 
fusing to strike out the Tea Licensing Com 
mittee as respondents is not a ‘ ludgment 
yvilhm the meaning of Cl IS No appeal 
therefore lies from his order J? a Division 
Bench of the High Court 45 C W N 4^ 
Cases whfre Appeai. Lies —Rulings uimer 
this clause before the amendment of Iw 
oho cases under "what ore J 

An order refusing to stay a suit unev’r S ii> 
C P Code IS a judgment yvith n U 15 m 
the Letters Patent and is appealable 61 t 
670=38 C W N 818 But 57 B 374 
eontra An order of a Judge of the Hign 
Court remanding a case to the Small Cause 
fudge who refused to a grant sanction unaef 
S 195 Cr P Code to make a further m 
vesfigation and pass orders thereon is * 
ludgment ’ 44 C 816=25 C L T ^ 1« 
5ee<i/jrt23lC 977=41 C 323 (Order of 
High Court interfering yvith judgment oi 
Presy S C Court ) An order of 
of iht High Court in its original junsd ctio 
rejc«-ting an application under C P cooe 

0 9 R 9 for restoring a suit dismisseit to 
default 43 C R.57 20 C W N 594 Were 
the fudges of Division Bench 

appeal m a probate case have disagreed a 
a decree has been drawn up lu 
yvith S 98 of Cr P Code an 
under Cl 15 31 I C 319=22 C L I 298 
Order refusing permission to 
prove debt m i company s winding 
ceeding ts apnealabic 31 C W N 1^^ . - 

1 C 659=1927 C 689 

689=34 C L J 489 So also C 

mg chnnge of attornej 60 C 
W N 998 Order granting rcvomtion of 
patent 43 C W N 697 
Case yviirRF no appeal Lifs — 
also cases under ' What are not * 

Cl 15 (as amendcd>-^econd ’ 

port, I o( un Itr S 98 (2) C 1’ Co.lt P"0' 
to amendment— Applicntion for 
one of tic t\yo Judges dismissing 
Mamlainabilit} — Letters Patent ^rr^lj4 
Right ,f prcscrycd 16 C 507^l‘'» 

f C 493 Provision yvhether takes 
retrospectiyely— Suit filed prior 
ment— Second arpenl disposed o'. 
amendment— 'lUght of third 
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16 /Vnd We do further ordam that the said High Court of Judicature at 
\rr«l from Courts in (Fort William m Bengal) (Bombav). shall 

the rroviTxes be a Court of Appeal from the Ci\il Courts of the 

Presidency of Madras, [Bengal Di\ision of the Pre- 
sidenc\ of Fort William) [Bomba>j and from all other Courts, subject to its 
supenntendenee, and shall exercise appellate jurisdiction m such cases as are 
subject to appeal to the said High Court b\ Mrtue of any laws or regulations 
now m force 


NOTFS 

sitx for ctrttficale See C > 12— lit 
1 C 49 ^\■helhcr an order refusing leave 
to appeal be a judgment or noL il cannot be 
appealed acaiost Under the Amended 
Letters Patent lease granted b\ the Judge 
hearing the second appeal is the sole and 
necessars condition for such an appeal ^ 
C 342=1931 C 571 The right of appeal 
to the High Court depends upon Cl 13 and 
whether or not the decision of the teamed 
Judge appealed from is a judgment depends 
upon whether or not so far as he is con 
cemed he finallj decided the rights of the 
parties as regards the question on winch the 
appeal is based 1930 C 623 Second 
Mpeai disposed of under S 93 (2) C P 
Lode— Application for certificate under Cl 
IS— Ref u al— Appeal— Court fee pajable 56 
C 483 Order admitting appeal filed out 
of time— Apphcabilitj S6 C 135=114 

I C 88=1929 C 214 No appeal lies from 
an order refusing to issue conimissira for 
the examination of witnesses a5 1 C 76f» 
•=31 C L J 162 An application for rCMCw 
of a judgment of a Division Bench of the 
High Court being rejected b> a Judge the 
other having ceased to be a Judge no appeal 
lies 25 C L J 360=41 I C 183=21 C 
W N 652 There is no appeal against an 
order discharging a rule tinder S 115 of 
C P Code 31 I C 247=22 C L J 22 
30 I C 906= 22 C I I in 30 I C 862= 
22 C L J 40 All nrdir on ibe original side 


order was rot appealable 60 C 306=1933 
C 3(Vt Opinion pronoitnceil b\ Judge on 
Original Side (H C ) on a special request 
referred to him by Registrar under, R 50, 
Ch 26k H C Original Side Rules I L R 
(1937) I Cat 149=40 C U' N 1264 An 
order directing enquirj by the Official 
Referee as to the respective rights of the 
parties for rateable distribution does not 
finallv decide their rights An appeal 

therefrom is incompctrnt 57 C 736=1930 
C 623 Where a receiver was appointed in 
a partition suit on the footing of intestacy, 
held that an order refusing to discharge the 
receiver is appealable under the Letters 
Patent 52 C L J 66=1930 C 803 

Wlibre in an appeal itn ler Cl 15 the resnon 
dent relied on facts and circumstances winch 
appeared m the judgment of the lower ap 
peallale Court and which must have been 
referred to before the single Judge of the 
High Court who heard the second appeal 
but It appeared that such facts and circiim 
stances were not referred to m the juclg 
ment under appeal Htli! tint the respoii 
dents were entitled to relj on the facts con 
tamed in the judgment of the lower appel 
late Court 34 C W N 97=1930 C 321 
Cl 16 Cal Cases— An Appellate Off cer 
appointed b> the local Government under 
S 40 of the Lengal Agricultural Del tors 
Act IS not a Civil (ieiirt within Ibe mean ng 
of $ 16 of the Letters Patent The civil 
Courts ronlemplaled hv that elaiise do not 
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I Cl 17 


17 And We do further ordain that the said High Court of Judicature at 

as to .ofants W.llmin m Bengal] [Bombay], sball 

and lunatics have the like power and authority with respect ot the 

persons and estates of infants, idiots and lunatics 
within the Presidency of Madras [Bengal Division of the Presidency of Fort 

Willnm] [Bombay], as that which was vested in the said High Court 

immediately before the publication of these presents 

18 And We do further ordain that the Court for relief of Insolvent 

Debtors at Madras, [Calcutta] [Bombay], shall be 

Provision with respect to held before one of the Judges of the said High Court 
the Inso vent Court judicature at Madras (Fort William in Bengal] 

[Bombay], and the said High Court and any such Judge thereof, shall have and 
exercise, within the Presidency of Madras, [Bengal Division of the Presidency 
of Fort William] [Bombay], such powers and authorities with respect to origi- 
nal and appellate jurisdiction and otherwise as are constituted by the laws relating 
to ins olvent debtors in India 

Court 57 C 533=1930 C 598 But sef 
58 C 019=1931 C 188 . ^ . 

Cl 17— Bombay cases— The High Court 

lias power and can make an order appoint 
ing a guardian in respect of iindmded co 
parcenary property of a minor Hindu co 
parcener, m respect of a minor situate witnn 
the limits of the ordinary original 
tion of the High Court that is tne 
and island of Bombay This „ 

extends to minors wherever m the rf«‘ 
dcncy they may be found P’’Ovided they a 
subjects of the British C^o^^n The jun 
diction of the High Court to sanction a con 
tract for the benefit of a n 

a minor Hindu coparcener resident w in' . 
the Bomba\ Presidencj who is a Brn 
subject Where the manager of a Jo 
Hindu family comes to Court and asks it ‘ 
sanction a sale of joint family properb' ' 
eluding the interests ol the minor coparctr 
a« being for the benefit of the 
Court ought not to make an order ex F'^ 
Tlie minor concerned should be made a 
pondent to the application and he 
represented by a guardian 
should normally be an officer of the . 
and he should satisfy himself as/f itg, 
interest of the minor bj requiring 1 . ^ 

esidence as to the alleged and 

sale or as to the price being ti ^ (g 

as to how the proceeds of to 

be dealt with If he reaii'[«7“"SHy 
enable him to look into the ^®*'^^,^_rovide 
the party seeking the order imistPS 
such funds 43 Bom L R 926=^1 uotn 
397 (S B ) a.„,,ca 

Cl 18— Madras iNSOLSEMn-Af^'" 

now FOR Adjudication— _rt\f 

MorussiL— C ourt having JVRISp^oN ^ 
cuisFp— juRtsDicmoN or Hick court 
H igh Court Ins no power 

petition for the adjudication of a 
who IS outside the limits ot the 
town as an insolvent even thougn • 
mofussil Court having jtiri<d'Ct'°n " ^ 

matter is at the time closed ««m 
recess (52 M S2=SS hf L J 690 I 
57 M 453=1934 ^f 314=66 M L /. 428 


NOTES 

Cl 17— Madras cases— The High Court 
has therefore jurisdiction to appoint a 
guardian for minors resident within the 
Presidency though beyond the Presi 
denev town on the application of the father 
of the minors who is resident m Madras 
S 3 of the Guardian and Wards Act saves 
the power of the Chartered High Courts 
4-4 L W 904= 71 M L J 873 All that is 
necessary to invoke the jurisdiction of the 
High Court IS that the minor should be a 
subiect of His Maiesty at the time it is 
invoked The jurisdiction can be exercised 
over infants in the mofussil m the Presi 
dency pros ded they are subjects of His 
Majesty The High Court under O 17 
of the Letters Patent lias jurisdiction to 
appoint a guardian of an infant residing m 
the mofussil who is ndt a Furop*an 
British subject 71 M L 1 873 Cl 17 of 
the Letters Patent confers on the High 
Court the same power as Cl 32 of the 
Qnrtcr of Supreme Court of 1800 con 
{erred on that Court There is no restne 
lion m these clauses m regard to the Court's 
jiirisdict on as to place or persons 71 
^i L T 873 Whatever the powers of 
the Supreme Court prior to 1858 the 
moment the Crown assumed direct control 
in 18:)8 cserj natise of British Indn be 
came tj-jo facto a British subject 71 M 
L 1 873 

Cl 17— Calcutta cases — The High 
Court can m the exercise of its inherent 
jurisdiction under Q 17 (and apart from 
the Guardian an 1 Wards Act 1890) appoint 
a guardian of an infant coparcener m an 
»nli\iled Mitaksl ara family 49 C 570= 
138 I C 739=1932 C 502 There is no 
restriction in the {owers ^.ranted to cither 
the Supreme Court or the High Court 
v.hich limits the exercise of guardian 
ship jiinsd ction to the PrcsiOency tosvn or 
In Furopcan British subjects The High 
Court las power to appo nt a guardian even 
when the minor resides outii tc and has no 
property v,ithn the I mils of the Ordmarv 
Ong nal 


Civil Jursdiction of the Iligh 
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Low to be admmtstered by the Htgh Court 
19 And We do further ordain that, with respect to the law or equity to be 
applied to each case coming before the said High 
Bj the High Court in the Court of Judicature at Madras, [Fort William m 
Bengal] [Bombay], m the exercise of its ordinary 
original civil jurisdiction, such law or equity shall be 
the law or equity which would have been applied by the said High Court to sUch 
case if these Letters Patent had not issued 


exercise of ordmarj origi 
nnl civil jurisdiction 


20 And We do further ordain that, with respect to the law or equity and 

rule of good conscience to be applied to each case 
In the exercise of extra coming before the said High Court of Judicature at 
drcti™' Madras. [Fort William in Bengal] [Bombay], in the 

exercise of its extraordinary original civil jurisdic- 
tion, such law or equitj and rule of good conscience shall be the law or equity 
and rule of good conscience which would have been applied to such case by any 
local Court having jurisdiction therein 

21 And We do further ordain that, wth respect to the law or equity and 

rule of good conscience to be applied by the said High 
By the High Court m the Court of Judicature at Madras, [Fort William in 
d^^tion* Bengal] [Bombay], to each case coming before it m 

' the exerase of its appellate jurisdiction, such law or 

equity and rule of good conscience shall be the law or equity and rule of good 
conscience which the Court m which the proceedings m such case were originally 
instituted ought to have applied to such case 

Cftmtmt Jurtsdteiion 


22 And We do further ordain that the said High Court of Judicature at 
Madras [Bombay] shall have ordinary original 
Ofdina^ ofiginat juris criminal jurisdiction, within the local limits of its 

diction of the High Court ordinary original civil jurisdiction and also m respect 

of all such persons, beyond such limits, over whom the said High Court of 
Judicature at Madras [Bombay] shall have cnmmal jurisdiction at the date of the 
publication of these presents 

[The corresponding provision of the Calcutta Letters Patent i*i as 
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[Cl. 23 


Bengal shall have criminal jurisdiction over at the date of the publication of 
these presents”.] 

23. And We do further ordain that the said High Court of Judicature at 

... . Madras, (Fort William in Bengal] [Bombay], in the 

Juris 1 C ion as o person, exercise of its ordinary original criminal jurisdiction, 

shall be empowered to try all persons brought before it in due course of law. 

24. And We do further ordain that the said High Court of Judicature at 

Madras, [Fort Wiliam in Bengal] [Bombay], shall 
cr.mmT’ISct.on"'®'”' extmordmap- oriBinal criminal jurUd.ction over 

all persons residing in places within the jurisdiction 
of any Court now subject to the superintendence of the said High Court, and 
shall have authority to try at its discretion any such persons brought before 
it on charges preferred by the Advocate-General, or by any Magistrate or 
other officer specially empowered by the Government in that behalf. 

25. And We do further ordain that there shall be no appeal to the said 

High Court of Judicature at Madras [Fort William 
No appeal from High in Bengal] [Bombay], from any sentence or order 
passed or made in any criminal trial before the Courts 
reserv^pomts law. original criminal jurisdiction which may be rons- 

tituted by one or more Judges of the said Hign 
Court. But it shall be at the discretion of any such Court to reserve any point 
or points of law for the opinion of the said High Court 

26 And We do foTtViei ordain on snoh point, or pwnts of 

so reserved as aforesaid, or on its being certified by 
the said Advocate*G^neraI that, in his judgment, there 
General. an error in the decision of a point or points of law 

decided by the Court of original criminal jurisdictioflr 
or that a point or points of law which has or have been decided by the said 

W N 552=12 M.L T. 1. .The expression 
"potnt of lav/' in cl . 26 means the sarM thing 
as matter of law m S. 418 of the Cr. ^ ^ 
Code. It includes such misdirection or no • 
direction as \\ouId permit an appeal aE*'" 
’the verdict of a jury. And mlsdirecti 
includes not only an error m laying dow 
the law by which the jury are to be 
but also a defect in summing up the , 

or in not summing it up or m summing 
up erroneously. 1930 M.W N. 249. 
to whether presiding judge can 
tion, when point was raised -i.ad 

out charge and accused called upon 
see 1936 M.W.N. 281=1936 M- 
M L J. 635 (F B.) Tinder 

CIS 25 and 26-Calcutta cases -Under 
els 25 and 26 the Full Bench SL 

tent to order a retrial but should S'* 
cide the matter on review. *1' /js 
C.L.J. 402=24 C W.N. SOI 
c. 477 ; 2 E 61 ; 17 C. 642, «''•) As <o 
right of appeal or revision m 
trials on the Sessions Side of a High 

ft C. 723=21 C.W N l67 , 

Cl 26— Bombay cases — T 
*e Judge to comply with S ' 

0)de, 1$ an error of law which brings 
rase within, d. 26 of the 
But ^ai clause does not entail that wh 
yjr any misdirection is found to u 

Court has no option but to set aside the 


NOTES 

Cls. 24 and 29 — Calcutta cases— Extra- 
ordinary criminal jurisdiction ts conferred 
on the High Court under Cl. 24. Under 
that section, however, the High Court has 
no power to take proceedings against per- 
sons, one of whom is not in India at all and 
the others or either Indian subjects or else 
residing within the original jurisdiction 35 
C.W N 1088 See also 35 C.W N 782; 
35 C W N. 10^ Where certain British 
Indian subjects resident within tbe original 
jurisdiction were accused of offences com- 
mitted outside British India, the complaint 
cannot be entertained by the High Court on 
its appellate side, Os. 24 and 29 not being 
applicable to such a case 35 C.W.N 
lOK. Wiere the Advocate-General appears 
on behalf of the accused and docs not com- 
mence proceeding under Cl. 24, it cannot be 
said that he ceased to be Advocate-General 
and an application by counsel for private 
party to be clothed with the powers of the 
Advocate General cannot be maintained 35 
C W N. 1082 

Cls 25 and 26 — Madras cases: Rmttt 
— The judgment of a special Criminal Bench 
of the High Court constituted under S. 6 
(b) of the Criminal Law Amendment Act, 
1908. IS open to review on a certificate grant- 
ed by the Advocate-General under cl. 26 

14 I.C. 896=13 Cr.L.J. 352=(1912) 1 M. 
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Court should be further considered, the said High Court shall have full power 
and authont) to review the case, or such part of it as may be necessary, and 
finall} determine such point or points of law, and thereupon to alter the sentence 
pissed by the Court of original jurisdiction, and to pass such judgment and 
sentence is to the said High Court shall seem right 


NOTES 

diet 60 B 599=38 Bom L R 19=1936 
B 52 (F B ) Although the wording of 
S 537, Cr P Code does not apply to a 
case dealt with under cJ 26 of the Letters 
Patent the Court ought to applj to such a 
case the principle which underlies that sec 
tion, that IS that where there has been no 
i!lcgaht> m the mode of trial but some tr 
regularit> in the process of trial the High 
Court is not entitled to set aside the \erdict 
or judgment unless it is satisfied that that 
irregularity has led to a miscarriage of jus 
ticc or has prejudiced the accused 60 
Bom 599 It is clearly open to the Court 
to consider not so much what effect the 
misdirection has upon its mind sitting in 
place of a jurj but what the effect of the 
misdirection was or may have been upon the 
minds of the jurs which tried the case and 
in so doing it must assume that the jury 
was a reasonably competent jury though it 
must remember that a jury consists of lay 
men and that a misdirection may have more 
effect upon the minds of lajmen than unon 
the mind of a trained Judge 60 Bom 599 
Cl 26~Caleutta cases —The powers of 
the High Court are limited under cl 26 28 

C W N 170=1924 C 23? (F B ) Where 
a Judge in liis d scretion under S 239 Cf 
P Code desires to try a number of accus 
ed jointly it is not a matter for interference 
on a certificate of the Advocate General 
under Cl 26 38 C L J 309 (F B ) A 

defective summing up to tl e jur> unless it 
causes a failure of justice is not ground for 
reversing a conviction 38 C L J 309 (FB ) 
Where there was a misdirection to the jury 
and If appeared that the accused was preju 
diced thereby and the Advocate Genera! gran 
ted a certificate under cl 26 of the Letters 
Patent held that the conviction must be set 
aside Per C C Ghose — Under cl 26 
the Court can review the entire case and 
determine the point of law reserved or cer 
tified the word thereupon’ means that the 
point is in favour of the prisoner The 
Court cannot order a re trial if the point is 
held m favour of the accused Where im 
proper evidence has been admitted the Court 
must consider whether such evidence could 
possibli have considerably influenced the 
minds of the jury and whether it was rea 
<onabl} certain that the jury uould not 
might have acted on the unobjectionable 
ciidence if ihe wrongly a Imiticd evidence 
or matter had not al'o been presented to 
them 1929 C 617 (F B ) Per Rantm 
C J — The phrase to rev lew the case" as 
used in cl 26 of the Letters Patent applies 
as mucli where a point of law is reserved 
bv the trial fudge as where the Advocate 


General has gircn a certificate I am far 
from saying that inordinate delay may not 
be a matter for consideration by the Advo 
cate General at the time when he is called 
upon to consider whether a certificate 
should be granted Per Jack J dissent 
mg — In a proceeding under cl 26 the 
Court can examine the evidence for itself 
and determine without reference to the 
probable verdict of a jury wKether exclud 
ing the inadmissible evidence the residue is 
sufficient to justify the conviction The 
fact that a retrial cannot be ordered ought 
to make the Court careful to avoid setting 
aside a conviction on immaterial grounds 
33 C W N 1121=1929 C 617 (F B ) 
Where the accused was prosecuted for of 
fences under Ss 406 and 477 I P Code 
but it appeared that Ihe Judge had mis 
directed the jury on the question of Ijw 
namely as to the ingredients forming the 
offence Held that it was fit case for m 
terference under cl 26 Accused acquitted 
Sft C 1051=35 C W N 42tal931 C IM 
(SB) A certificate under Q 26— What 
should contain 21 C L J 377=30 I C 
113=16 Cr L J 561 {F B > Once the 
Advocate General grants a certificate (he 
Court has to deal with the case The state 
ment of the trial Judge as to what took 
place before him is conclusive 30 I C 
113 \'^en the Advocate General after 

considering the matter and exercising his 
judgment refuses a certificate it Is not 
within the province of the High Court to 
issue a Rule to call upon him to show cause 
why he should not issue a certificate 63 
C 838 The refusal by the Advocate Ge 
neral to gne a certificate is not a matter 
which can be called m question by any pro 
cecdinff in the High Court The revision 
al jurisdiction of the High Court in crimi 
nal matters is limited to matters arising m 
the Criminal Courts subject to the appellate 
jurisdiction of the High Court 63 C3.\ 


Cl 26— Madras cases Dcasiov os a 
POINT OP Law — WitAT CbvsTnvrcs — Held 
by the majority {Madhm-on Aoir and Cur 
orrrvn // dissenting) A point of law re 
ferred to m cl 26 of the Letters Patent 
means a point of law submitted to and decid 
ed bv the trial Judge or anv direction as to 
the Jan given bv him in the course of hit 
summing up to the jury The vrord deei 
Sion cannot be read so as to cover cases 
where the Judge has never applied his mind 
to the matter and has not pronou-ced an 
qpinon on it Per Madhr'an Ante and 
Ciirom en JJ , dissenting AH questions 
which have to be necessarily decided ta a 
tnal and which m effect have been decided 
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27. And We do further ordain that the said High Court of Judicature at 
Madras, [Fort William in Bengal] (Bombay], shall 
Appeal ffom be a Court of appeal from the Criminal Courts of the 

Courts .n the Provmces. presidency of Madras. [Bengal division of the Prcsi- 
dency of Fort William] [Bombay], and from all other Courts, subject to its 
superintendence, and shall exercise appellate jurisdiction in such cases as are 
subject to appeal to the said High Court by virtue of any law now in force. 

28 And We do further ordain that the said High Court of Judicature at 
, Madras, (Fort William in Bengal] [Bombay], shaU 

"of "mS p>“" “f reference and rev.s.on from the 

trials. Courts subject to its appellate jurisdiction, ana 

shall have power to hear and determine all such 
cases referred to it by the Sessions Judges, or by any other Officers now 
authorized to refer cases to the said High Court, and to revise all such cases 
tried by any officer or Court possessing criminal jurisdiction, as are now subj’ect 
to reference or to revision by the said High Court. 

29. And We do further ordain that the said High Court shall have power 
to direct the transfer of any criminal case or appeal 
High Court may direct from any Court to any other Court of equal or sup^ 

Sutt'lo’sTOfhtr. ’■'“f i“nsdiction, and also direct the prelimtao 

investigation or trial of any criminal case by an> 
officer or Court otherwise competent to investigate or try it, though such case 
belongs, in ordinary course, to the jurisdiction of some other officer or Court 

Criminol Law 

30 And We do further ordain that all persons brought for trial before 
the said High Court of Judicature at Maow, 
Offenders to be punished rport William in Bengal] [Bombay], either in tW 
under Indian Penal Code exercise of its original jurisdiction, or in the exercise 
of its jurisdiction as a Court of appeal, reference or revision, charged with any 
offence for which provision is made by Act No. XLV of 1860, called the 
Penal Code,” or by any Act amending or excluding the said Act which have been 
passed prior to the publication of these presents, shall be liable to punlshm®^ 
under the said Act or Acts, and not othenvise. 


NOTES. 

bj the Judge, though not exprcsst5, would 
fall within the meaning of the word "deci 
Sion" 68MLJ (Supp ) 1 (F B.). In 
an enquiry following the grant or a ccrti 
ficate by the Advocate-General the High 
Court has jurisdiction to say that the Advo 
cate General’s certificate should not have been 
granted on the ground that there was no de 
cision on a point of law involved iri the case 
and if It came to that conclusion, the peli 
tion could straight away be dismissed with 
out anv further consideration of the merits 
of the case 68 M L J (Supp ) 1 (F 

^’cis 27 and 28— Bombay cases —Order 
of Chief Presidency Magistrate under Mam 
tmance Orders Enforcement Act, 1921— 
Power of High Eourt to interfere in revi 
Sion 30 Bom L R. 350 

Cl 29— Bombay cases —Bombay High 
Court has no f? luash proceedings 

belore Village PaLl under the Cr P. 0>dc, 


but it has such power under the 
Patent SO I C 491=21 Bom L R 
(10 Bom L R 630, Rel.). 

Cl 29— Calcutta cases -The 
lial! ol cl 29 15 addressed » 'Ji; 
subject matter as the first half The sec 
tion merely confers a power of transier 
the High Court transfers the case 
U assTOies original criminal 3“”S<liction 
The High (Tourt has no power under 
clause to take proceedings against 
pemons one of whom is not m India , 
and others are either Indian subjects of e , 
residing within the original 
the High Court 35 C W.N 1088 Where 
certain British Indian subjects resident , 
'"the original jurisdiction were recused 
committed outside Bnhsh 1"“ 
that the complaint cannot be ent 
t^ed by the Court on its appellate side, 
els 24 and 29 not being applicable to such 
«« 35 C W N. 1082. See also 35 L. 

W.N. 1086. 



na\ IT t-a 1c in Ircr’slitr fn- inrf a 

.■*,i*wtra'tr cff! JunHiCli'n 


^2 W f fla fuTiVirr r’Matn iJui itic MuJ Iliffh Cirjrl nf Judicature at 
Mar»}at |Ifnl Wn a'n in I'ctifsl) [nofrha\J. ^hall 
! a\T an 1 rxrtntT all »t)fh ci\il and nunlimc ;unsdic- 
lim ak na\ nnw It rxrm«c«! In iSc «i1 llfch Court a» a Court of Admlnlt), 
rtr of Virc and aim #ufl» joTr*^* ctim for tJic trial and adjudication 

of jmrp raiiir* and n*lirr r*anti'nc rjur«lifn* anonp in India rna\ now be 
rtrmird In tlic wtd Ilicli Court 

An 1 We do further ortlam that the <aul Htch Court of Judicature at 
_ . 'fadrt< fiort WtUum tn fU^Ttht} i, *h\U 

Iia\c an«I cxcrti^c all »uch cnnimtl jurisdiction as 
mat now l< exemsctj In the <aid IIiRh Court as a Court of Adniinltt, or of 
Vico Ad urtillt, or othcrwtic in connection with nnnlimc matters, or matters 
of pnre 

Tfifcififniory ott{ husioie Jtirudiction 
td An 1 We do further onhtn lint the <aid HirIi Court of Judicature at 
Mtdns, fl ort Wiliam m nenRil] [nomba>], shall 
Te«tamffliar» ail iric» pmver and aiithoril) as that which nna 

^ ' ' n<m It lawfulh cxcrciscti l») the vud Iliph Court, m 

rclaliOTi to the Rrantinp of jirolnto of last wiJN and testaments and letters of 
administration of the rckkI* chattels creihi' and ill other effects whatsocacr of 
persons d)inR intestate within or avithoui the I’rcsidcncj of Madras, [Bengal 
Dnasion of the I’rcsidcnq of Tort Wilhaml |Ilomba>] Proaaded always that 
nothing in these letters I’llent contained shall interfere with the proaisions of 
an) law which has been made b) competent Icgislatnc aulhonl) for India by 
which penser is gjaen to an) other Court to pnnl Such probates and letters of 
administration 


^fafn^^^oflia! furisdtetwit 

35 And We do further ordim that the said High Court of Judicature at 
Madras, [Tort William in Bengal] [Bombay], shall 
Matrimonial jiiri^rticiion jurisdiction, withm the Presidency of ‘Madras 


NOTPS 

Cl 32--CaIcutta Cases — Aifmirall) 
itinsdiction— H irIi Court — Law anfiiicablc 
28 I C 463=42 C 85 The Admirall> 
Turisdicfion of Caleulla High Court rests 
on cl 32 Tie effect is to vest in the High 
Court such civil and maritime juriflction 
as might be exercised by the Supreme Court 
as a Court of Admira1t>, or b> any'/ulRe 
of that Court as Commissary of the Vice 
Admiralty Court The Admiralty Juris 


diction of the Supreme Court is defined by 
ri 26 of the Charter of 1774 which con 
ferred upon the Supreme Court a Jurisdic 
lion of Admiralty as the same is used and 
exercised m that part of Great Itritain called 
rnglami 171 I C 513=1937 Cal 122 
Cl 35 —The Court cannot give relief 
fo parties who are Jews by rel gion under 
cl 35 of the Letters Patent 57 C 1089 
=34CWN 319=1930 C 558 




^2 And At r /•j -j !*-.• t*-r »ij J -i| (Vr 't rf ]i.A ai'x.TC a! 

, ’• ''-» (?«-1 Urin n fWU| (fW-»arI. thjH 

}ij\T >♦< 1 oir^r t<* a !1 t )fS o» J r*»tt' —c jt:n«<l c* 
tKTj a» r*3i nmr >»<■ rrr^rtr-l H iS*- «4i<J H'rS fl at a C*n'\ of Ad^tralJr, 
or of Virr Af*— r-’ti "n^ jU** t >f*i } •\ *r>'n fr* tSc iMal anl at!;u!calton 
of j>*irr rat ^*<<1 r-iM* *-i<- nn* art* -z in !r* a a» nat rvm ht 

cxcmiH I \ tin* lai f H'c’* ^ << 


An I \\r ofi*4 n l^4t iHr wf f Gx/rt of Jo^faft/rcaf 

f. . Malta* (lofi WilSan in rmcal) [nnT!n)|, ^hall 

*'* ha*T anl rtrttur all * jfh cnn:nal junjiltctjon as 

nat nrrw rxrrrjtol Ir* thr »at 1 IlirS Co-itt a» a Cn-JM of Ai'niralt^, or of 
Virr A * tfalJa nr rrltm^itc m cmnrcltm wjili niarttnc itutJm or mailers 
of |»nrc 


X4 


T«»la-im!af» anl mif* 
Utc jur«» 1 f'' " 


irwfan ertt lnut*o1f JunjriKhUfn 

An 1 We <1 » further nnlain fin! the muI Hipft Court of Jutholtifc at 
Mt«lra», |Iorl Wlllnm in Ilmtrall [llonilnt ). 'Inll 
ht\c the lilc pmxer nml aiilhnnt) a' lint winch mn 
now fic fawfulh exercnol In the wnf High Court jn 
rclition to the trnntinK of jirolnte' of h*i will* and te^ttnicnl* md Idlers of 
.Klmint«lr3tifm of the ciniicl* crnlit* md ill other efTccts wlnWoeter of 

persons dtinp intcstsie withm or wiihoni the f'residcnc) of Mndns (Bcng~il 
Dm«ion of tlie I’residcnq of fort William] (Ilombi)] Prondeil ilwajs tint 
nothinp in these I-Ctters I’ltent contained «lnll interfere with the proMSions of 
an> law which fns been made bj competent fepslntise nuthont} for India fjj 
which power is Risen to an> other Court to print fuch probates and letters of 
administration 


ilfdfnmoniflf funsdiel\o» 

A5 And We do fiirllier ordain that the said HirH Court of Judicature at 
Midns, [Port AVillnm in IJenRil] fnombn). slnll 
ln\c jurisdiction within the Presidency of •Madras 


Malnmon a! juri»fl ction 


ctclion of lie Supreme Coun is defnert |y 
a 20 of die Clarlcr of I77-I "f 'Cfi pon 
ferred upon die Supreme Court a Jiiriirllc 
lion ol Ailmiiall) as ll c same is llsnl ,„j 
exercise I m tliat part of Ilritain 
TnalanJ 171 I C 5I3=1«7 Cal 
CJ 35 —The Court cannot 
(o parties who are Je'^ by rcl 
cl 35 of die Lellers Patent 
=34 C W N 319=1930 C 5S8 


NOTI S 

Cl 32— Calcutta Caiet — Admiralt) 
)urisd ction— Hitfli Court— Law appticalle 
28 I C 463=42 C 85 The Adni rail* 
Jurisdiction of Calcutta H sh Court rests 
on cl 32 Tl e effect is to vest in d e II git 
Court such civil and maritime juris let on 
as miRl t be exercised by tbe Supreme Court 
as a Court of Admiralfj or bj any^ulge 
of that Court as Commissary of lie Vice 
Admiralty Court Tlie Admiralty Juns 
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[Bengal Division of the Presidency of Fort William] [Bombaj], m matters 
matrimonial between Our subjects professing the Christian religion Provided 
always that nothing herein contained shall be held to interfere with the exercise 
of any jurisdiction in matters matrimonial by any Court not established by Royal 
Charter within the said Presidency lawfully possessed thereof 
Powers of Single Judges and Division Courts 

36 And We do hereby declare that any function which is hereby directed 

„ , _ , , ^ to be performed by the said High Court of Judicature 

Sion Courts^^^*^^ Madras (Port William in Bengal] [Bombay], m 

the exercise of its original or appellate jurisdiction 
may be performed by any Judge, or by anj Division Court thereof, appointed 
or constituted for such purpose, *[in pursuance of section 108 of the Government 
of India Act, 1915] , and if such Division Court is composed of two or more 
Judges and the Judges are divided in opinion as to the decision to be given on any 
point such point shall be decided according to the opinion of the majority of the 
Judges if there shall be a majority, but if the Judges should be equally divided 
®[they shall state the point upon which they differ and the case shall then be heard 
upon that point by one or more of the other Judges and the point shall be decided 
according to the opinion of the majority of the Judges who have heard the case 
including those who first heard it] 

Civil Procedure 

37 And We do further ordain that it shall be lawful for the said High 

Court of Judicature at Madras [Fort William m 

Regulation of proceed Bengal] [Bombay], from time to time to make «!« 

and orders for the purposes of regulating all proceed 
ingb m civil cases which may be brought before the said High Court including 


LEG REF 

1 Substituted by Amending Letters Patent 
dated nth March 1919 
» Added by the Letters Patent Amend 
ment of 1927 


Cl 36 — Madras cases — The amended 
cl 36 applies to all pending cases 52 M 
584=1929 M 497=57 M L J 22 (F B ) 
In all cases of equal division of opinion be 
tween the Judges of the High Court the 
procedure to be adopted is that prescribed 
m cl 36 of the Letters Patent and not Ibat 
mentioned in S 98 C P Code 52 M 563= 
1929 M 641=57 M L J 264 (F B ) In 
the case of difference of opinion in revision 
cases cl 36 and not S 98 C P Code 
regulates the procedure 32 I C 330=17 
Cr L j 42 Where a High Court acts m 
revision under S 25 of the Provincial Small 
Cause Courts Act and the Judges constitut 
ing the Bench differ m opinion S 98 C 
P Code does not apply but under cl 36 of 
the Letters Patent the opinion of the senior 
Tudge would prevail 1923 M 281=47 M 
L J 876 Difference of opinion among 
Judges — Sanction under Cr P Code S 
195 (6)— Opinion of the senior Judge pre 
%ail5 39 M 750=14 I C 305=22 M I> 

J 419 (F B ) Proceeding before H gh 
Court under S 419 Cr P Code — Differ 
cnce of opinion — Procedure ^cf 1932 M 
W N 873 

Bombay eases —According to c! 36 if 


the Judges are equally 4i\ided m opm^ 
that of the senior prevailed 45 B 7iv= 
48 I A 151=40 M L J 519 (P C ) 
IN B This IS not now good law m view 
of the amendment of the Letters Patent m 
1927 1 See aho 26 Bom L R 470=1525 
B 113 85 I C 778=1923 B 113 S 9« 
of the C P Code which provides for 
ence of the disputed point to o"* 
other Judges does not affect cl 36 o* 
Letters Patent (IM ) On a J.,-,! 
of opinion m an appeal from ^ p 

the procedure is governed by S 98 L ^ 
Cod^ and not by cl 36 41 B 413 and 

-=50 I C 715=21 Bom L R 157 £ B ^ 

Calcutta cases —As regards ^ 
of an original side appeal the Judges 
differed S 98 C P Code is rot appl-^ 
cable but cl 36 applies and tlie on 
the Chief Just ce prevailed 58 ly 
24 C W N 3S2 to 18 C 
=16 I C 922=17 C L J 75 

Rood law in v ew of the amendment 

Letters Patent in 1927) ^ on 

mou between two Judges of H^h Lmi 
appellate side — Procedure 52 C tOl g 
plicablity of clause to — riiffer 
65 of the Indian Income tax Act ^ 

^ce of onmion among members ot u j 
Bench — If opinion of senior Judge p 
51 C 504 [But S 66-A of the 
Act ijnacled recently provides o*"® of 
Sc/- clso the amended Letters Patent 

Cl 37— Madras cases — R 197 of 



M Ccuffil 

^ > \n t Vt c 'I'l furilirr < nUm ih^t ;>iu pcrwn or pcf'otn mn> appeal to 
IV*r 1 a # 1 Jjofj an«l $t»ctr<*or< m Our or Their Pnv’) 

* ■'* 0’'neil «n an% muter not bcinjj of cnmmnl jurisdic* 

lien fftm anv f nal ju Iftrinf ('eerce or order of the sud Hich Court of Judt 
c^turc at ’fadra* (Inrt \Sillitm m Hengt!) fHomUi)], made on appeal and 
/rm? im Un\] ;» J;^nff)! derree or onJrr made in Ihe exercise of oncjnal ;tirM 
diction !n Jii !;jc> of the <aid Hich Court or of nn\ PixiMon Court from t\hich 
an 3pf<al »hill lut lie to the «ai<! Ilich Court tinder the proM^ions coiinmctl in 
the i'th chu»e of the<c prc’entt I’rmided in eillicr ca<e that Ihe sum or 
matter at i*‘ue i' of ihe iinnnnt nr \alur of not le<t than Rt JOOOO or that such 
jul;rinmt <!ferce nr order ‘hill iim hr dirrrlh or indirect!) «onic claim dcmind 
or rjur«tion to or re<pcctiiic propcrla amoimtin;; to nr of the \iUic of not less 
llun R< 10000 or from an\ other final ^odRoicnt decree or order made either 


NOTI S ' 

Arr-rlJitr Site Hulr* of tie Hiph Cout i» 
iilltomH I ^ el 37 of It e I I’ ■*»>! 
fliwffore not yfira nw 29 M I J 7AI 
*=3l ! C 74 K 105 of tic M rh Coirt 
Apr^llate <;Me Rtiles doe* not contravene 
iJie pram oni of tie C P C/xfe t} ImjI 
•Off ll e rij;} t of appeal conferred 1 ) S IPO 
C P Cole Of !) var>ins the provi* on* 
of O 41 as lo tl e mo !e of dispo* hr of ap 
peals (/hj ) 

Calcutta cases — O 3 R 4 (5) is m 
consistent witl tie rule* of lie Calcutta 
HtRh Court frame! under cl 37 I tilers 
Patent and O 3 R 4 (5) beinR contnn 
to rul« under cl 37 the latter must l rc\a 1 
135 I C 789=1932 C 1 
Cl 39 — Madras cases — 5'ee (1939) 2 
L J 667 (r n ) An appi cat on for 
leave to appeal to Privy Coincl m an tn 
solvency matter (oner nal or appellate) 1 e* 
under cl 39 of tie 1 P 22 L U 362 


=19*> M 213 Deputj Collector sanct on 
inR prosecution xi Income tax OITcer— Higli 
Court order rcfu*mR to tjuash proceed ngs 
If appeals! le 23 M L J 565=21 I C 896 
If tie lliph Court has powers to allow an 
appeal lo tl e Priv> Conned iRainst an order 
m a ifscplnarj matter such as suspending 
a sakil from practice see 43 M L J 382= 
19’2\f 440 

Bombay cases Mfjsnimj or words — 
Tlic n eanioR of final” is that tie judg 
mcnt or order must finally 
nglits of tl c part es 38 B 421—16 Bom 
L R 193 . j 

IttusTRATivt CASES — An in 

a (and acq iisit on case bj the H gh Court is 
not a decree Nor is it a final judgment or 
order within the mean ng of cl No 

appeal I es m such cases 37 B 506=17 I 
C 952=14 Bom L P [194 See on appeal 
20 I C 763=17 C W N (PC) As 
to scope of cl 39 see 55 om 
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Appeal from interlocii 
tory judgment 


on appeal or othenvise as aforesaid, when the said High Court shall declare that 
the case is a fit one for appeal to Us, Our heirs or Successors m Our or Their 
Privy Council, subject always to such rules and orders as are now in force, or 
may from time to time be made, respecting appeals to OurseUes m Council from 
the Courts of the said Presidency, except so far as the said existing rules and 
orders respective!) are hereby varied, and subject also to such further rules and 
orders as We may, with the advice of Our Pnvy Council, hereafter make in 
that behalf 

40 And We do further ordain that it shall be lawful for the said High 
Court of Judicature at Madras, [Port William m 
Bengal] [Bombay], at its discretion, on the motion 
or if the Slid High Court be not sitting, then for anj 

Judge of the said High Court, upon the petition of anj party who considers 
himself aggrieved by any preliminary or interlocutory judgment, decree order 
or sentence of the said High Court in any such proceeding as aforesaid not 
being of cnminal junsdiction to grant permission to su(^ party to appeal 
against the same to Us, Our heirs and Successors, in Our or Their Pnvy 
Council, subject to the same rules, regulations and limitation as are herein ex 
pressed respecting appeals from final judgments, decrees, orders and sentences 

41 And We do further ordain that from an> judgment, order or sentence 

,r, said High Court of Judicature at Madras 

^Appeal cnmmal cases William m Bengal] [Bombay], made in the 

exercise of onginal cnmmal junsdiction, or m an) 
criminal case where any point or points of law have been resen ed for me 
opinion of the said High Court in manner hereinbefore provided, by any Court 
which has exercised original jurisdiction, it shall be lawful for the person ag 
grieved by such judgment, order or sentence to appeal to Us, Our heirs or 
Successors, in Council provided the said High Court shall declare that the case 
is a fit one for such appeal, and under such conditions as the said High Cour 
may establish or require, subject always to such rules and orders as We ma) 
with the advice of Our Privy Counal, hereafter make in that behalf 


NOTES 

L R 1476 The decision of a High Court 
on a reference from the Chief Revenue 
Authority under Income tax Act is a jvdg 
ment within cl 39 and an appeal lies to the 
Privj Council from the same 64 I C 931 
=23 Bom L R 1102 See also (1939) 2 
M L J (^7 (F B ) A decision of the 
High Court on reference by case stated un 
der S 51 Income tax Act (now S 66) is 
not final but merely advisor> and as sudi 
IS not open to an appeal 47 B 724=50 I 
A 212=45 M L J 295=1923 PC 1« 
(PC) (But the enactment of new S 
provides for such appeal) Apphea 
tion under Sp Rd Act S 45— ^rder 

refusinc — ^Lcave to appeal ought to be grant 
ed 64 I C 9 j 9=24 Bom L R »02 
Order in civil extraordinary jurisdiction 
not appealable 1923 B 39 An order of 
the High Court rejecting the application of a 
legal representative to be brought on record 
not being final but interlocutory, no appeal 
from the order lies to the Pnvv Council 
38 n 421=23 I C 373=16 Bom L R 19a 
Mo appeal lies to His Majesty m Counal 
from the decision of a single Judge of the 
High Court m the exercise of appellate .or 
rtvmonal jurisdiction To this extent S 


111 C P Code overrides cl 39 
Letters Patent (56 C 512 and 46 M 
Foil ) 33 Bom L R 1106=1931 C 501 

Calcutta cases — By final order m ci 
39 IS meant an order finally deciding an> 
matter directly at issue in the 
pect of the rights of the partes See 
C 183=15 C W N 848 The f 

any waiter not being of crvnuutl 
lion" govern all the classes of judgments 
decree or orders which are hereinafter 
that clause mentioned Held Ibat ^ 
peal lies to the Privy Council aganst a 
Sion of the High Court sitting m criminal 
appeal and that the application 
not maintainable 58 C 344=1931 C 
Cl 41— Calcutta cases —The H'S» 

Court IS not empowered to 
apjieal to His Majesty in Council - 

decision m a cnmmal appeal either uno 
cl 41 or any other provision of law 
C L J 406=1924 C 338 As to wheth^ 
appeal lies to Privy Council from order 
certificate by the Advocate General see . 
OWN 933=1925 PC I (25 hf ^ 
Expl ) As to nppcal to Pri;o 
see also 52 C 197=52 I A 40=29 C U ^ , 
181=48 M L J 543 (P C ) .Criminal 
case — Leave to appeal to His ^faJe5t) i 



\.c ir jcr ncccrar, rtc , cy inr \jczxTnmerT 
4^ Atifi il u Ouf furt’icf wU ant! rlmurt thil the siid Hiph Court of 
Judicature at M^dns [Tort WHIItam tn Bcnpal] 
t| c'> r-r** ti tn rT^— 1 »-T ! «!nll co-nrU \Mth <uch requisition* is mi\ 

r‘T ^ Gm-emmcnt for records, returns and 

stitements m such form and manner as such Goicm- 

merit tm\ deem projicr 

*(4t An 1 We do further orr!iin and dechre tint ill the provisions of thc*e 
Our Jailers Patent art subject to the lepislitne 
Poorri ft 1 *' Ind JO powers of the Governor Genenl m lepislilive 
W dll Iff I tftfn r I Council, and i!«o of the Gov emor*Gencnl m Council 

under ‘eetitni 71 of the Government of India Act lOl*!. ind ilso of the Cover* 


ftr. nrr 

iTlM cliulf »*» »ti! Mil il<-4 Afnawt 
me I P diled IHh atatcli WlO 

soTr*; 

Oiunrii — Crniindi fur — Sfi> of esr’wtK’n of 
«^fiffnec 2H C W V 377=M I C 
1921 C Critnirtil proceedingt how 

rNcr are in praelife micwei! onl) if it i« 
fl owTi lliat bj a rfisrcrrard of the formi of 
icjral rrocest or by some ^lolalion of lie 
rrincir>Ie» of natural /uitiee or ofticrw sr 
subitantia! and cra\e mjiiMiee ha^ been 
done 2R C W K 377=1924 Cal Si'i Ste 
cUo 52 C 197 (P C ) I L R (1939) 1 
Cal 1R7=43 C W N 133=1929 Cal m 
fcondiljonv for grant of cerlificale under 
cl 41) There IS no right of appeal to the 
Prti-> Council under c! 41 of the Letlers 
Patent from an order of a single Judge 
nassed in revisiort-il criminal jurisdiction 
h C 3R9=S9 C VV N 235 

Madras cases Leaie to appz^l — 0u« 
TION as to lNADMISSIBIt.ITy Of EviDfNCE — 
The accused was convicted at the Criminal 
Sessions of the High Court of an offence 
under S 302 I P Code and sentenced to 
death He then applied to the Advocate 
General and obtained a certificate under cl 
26 of the Letters Patent on the ground that 
CCjM -419 


cerivin midmiss Me CMifmee farf been p t 
to the jury at the trial The mnjont) of 
tie PmU Rrneh who heard the rev ew nppli 
cil on fell ihal there was no decision on n 
point of law Willi reference to the oiicst on 
raisfil an I dismissed ihe res ew applicat on 
At Ihe same time the trial Tudge acting 
under cl 23 of the Letters Pvtent referred 
the question ns to the adm s$ h 1 tj of P’c 
csidenre for fi rther cinsulcralion bj tie 
High Court The mntter once nga n enme 
up before n rwll Dench and it vmj he’d that 
tie evidence was admissible in !asv and tlat 
m any case there wns ample evidence qii te 
apart from the evidence called m question 
to support the conviction Tie accused 
hiving applied for leave to appeal to the 
Privy Council ffeftf that it was not a fit 
case for leave b*mg granted as the Court 
had found that there was ample evidence to 
support Ihe conviction apart from the rvi 
dence obiected to Jurisdiction of Pr y> 
Coined m criminal cases pointed out 68 
M L J (Supp) 93 (F B ) The provisions 
of cl 44 do not enable Courts bv implication 
to supplement the Letters Patent by import 
mg into It all Acts fjusdet t gentrxs passed by 
the Governor General in Counc 1 40 M 

651=32 r C 873=32 M L J 144 , 
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nor*General in cases of emergency under section 72 of the Act, and may be m 
all respects amended and altered thereby ] 

45 And It IS Our further will and pleasure that these Letters Patent shall 
f ^ T published bj the Go\ernor m Council and shall 

operation from and after the date of such 
ters fatent inconsistent 'j. .• -ij.- 

with these Letters Patent, publication, and that from and after the date on 
to be void ’ which effect shall have been given to them, so much 

of the aforesaid Letters Patent granted b> His Ma 
jestj, King George the Third as was not re\oked or determined b} the said 
Letters Patent of the Twent) sixth of June, One thousand eight hundred and 
sixty two, and is inconsistent with these Letters Patent shall cease, determine 
and be utterly void to all intents and purposes whatsoever 

In witness whereof, We have caused these Our Letters to be made Patent 
Witness Ourself, at Westminster, the Twent> eighth day of December in the 
Twenty ninth year of Our Reign 

By warrant under the Queen’s Sign Manual (Sd ) C ROMILLY 


LETTERS PATENT (LAHORE) 
(9lh February, 1919 ) 


CONTENTS 


Clauses 

1 Establishment ot High Court at 
Lahore 

2 Constitution and first Judges of the 
High Court 

3 Declaration to be made by Judges 

4 Seal 

5 Writs etc to issue in the name of 
the Crown and under seal 

6 Appointment of officers 
Admtssxon of Advocates Vaktls and 

Attorneys 

7 Powers of High Court in admitting 
Advocates Vakils and Attorne>s 

8 Powers of High Court in making 
rules for the qualifications etc of Advo- 
cates Vakils and Attorneys 

C%inl Jurisdiction of the High Court 

9 Extraordinarj original civil juris 
diction 

10 Appeal to the High Court from 
Judges of the Court 

11 Appeal from other Civil Courts in 
the Provinces of the Punjab and Delhi 

12 Jurisdiction as to infants and luna 
tics 

Lau to be administered bj the High Court 

13 By the High Court in the exercise of 
extraordinary original civil jurisdiction 

14 By the High Court in the cxcrase 
of appellate jurisdiction 

Crtmmat Junsdiclioti 

15 Ordinary original criminal jurisdic 
tion of t1 e High Court 

16 Jurisdiction as to persons 

17 Extraordinary original criminal 
jurisdiction 

18 No appeal from High Court exer 
casing original jurisdiction 


Clauses . 

19 High Court to review cases on points 
of law reserved bj one or more jud^s of 
High Court 

20 Appeals from other Criminal CoUfi* 
in the Provinces of Punjab and Delhi 

21 Hearing of referred cases and reii 

sion of criminal trials . 

22 High Court may direct the transfer 
of a case from one Court to another 

Crimmal Law , 

23 Offenders to be punished under 
Indian Penal Code 

Testamentary aid Intestate JurisdielioiJ 

24 Testamentarj and intestate jurisoic 
tion 

Matrimonial /unsdichoii 

25 Matrimonial jurisdiction 

Powers of Single Judges (Oid Dtiisio' 

Courts _ 

Single Judges and Division Court 
Cttnl Procedure 
Regulation of Proceedings 
Criminal Procedum 
Regulation of Proceedings 
Appeals to Privy Coimcxi 
Power to appeal in civil cases 
Appeal from interlocutorj 


26 


28 

29 


judg 


31 Appeal m criminal cases . 

32 Rule as to transmission of copies o 

^idencc and other documents , 

Exercise of Jurisdiction elseuhere than ai 

the usual place of ji//iMi7 of the 
High Court 

33 Speciaf commission and circuits 

34 Proceeding of Judges on spec a* 
conimi sion or circuit 



CiioT T 7iir I inn. In ihc Grace of Go(j, of (he Unitcil Kingdom of 
Gtra! Pn’ain and Iirlanl an! of (he f><rninion« boond (he Sck, King. 

I>f^cn Jrr nf (he I nth l^pc*-or of Inlia To all lo whom lhc«c IVcicnts shall 
grrr’inc \\*hcrra» In an Act of I’-irhamcnl pa««ctl m the Fifth md 
Sixth ^car* of Oi^r Krgn and callc«! (he Gmemment of India Act. 1915, it 
amo”gi( n’hrr lhing» cracted (hat it •hoa’d I*c lawful for Us Letters PiJcnt 
to c’'ab’ >h a High C/rirt of Jud caiurc m am tcrnlors m Hritidi India whether 
or no’ included within the 1 nit» of the local jumdiction of another High Court 
an 1 to confer on an\ High Court «o e*!a!.lMheil an) <uch jurisdiction, powers and 
auhontA as were sesied in or might l»c conferred on an) High Court existing 
at the cfmmcnccment of llvit Act and 

WitrrrAS the Prtninccs of the Punjab and Delhi arc now subject to (he 
jun’^diction of the Chief Court of the Punjab s\hich was established b) an Act of 
the Gos emor General of India in Council being Act Ko XXIII of 1865, and 
was continued b) liter cnactmctits and no part of the said Provinces is included 
within (he limils of the local junsdictimi of an) High Court 

\ Xwv Vnov. Nt that We, upon (wU comidenuow of lUt peenwses wl of 

Our spcciil gnee, ccrtiin knowledge, and mere 
tstsWiihmfni of Hi^h jnotioii, ln\c thought fit to creel and establish, and 
Court »i Uiiore presents We do according)), for us, Our 

Heirs .and Successors erect and establish, for the Provinces of the Punjab and 
Delhi aforesaid with effect from the dale of the publication of these presents 
in the GasfUt of India, a High Court of Judicature, which shall be called the 
Iligh Court of Judicature at Lahore, and We do hereb) constitute the said Court 
to be a Court of Record 

2 And We do hereb) appoint and ordain that the High Court of Judicature 

at Lahore shall, until further or other provision be 
Comtituiion *'•’** unde by Us or Our Heirs and Successors, m that 

Judge* of the High Court behalf m accordance vvith section one hundred and 
one of the said rccitetl Government of India Act, 1915 consist of a Chief 
Justice and six other Judges, the first Chief Justice being Sir Henry Adolphus 
Rattigan Knight, and the six other Judges being William Chevis Esquire, Henry 
Scott Smith, Esquire, Slndi Lai, Esquire Rai Bahadur Walter Aubm Le Rossig- 
nol, Esquire Leyccster Hudson Leslie Jones, Esquire and Alan Brice Broadway, 
Esquire, being respective!) qualified as in the said Act is declared 

3 And We do hereby ordain that the Qicef Justice and every other Judge 

of the High Court of Judicature at Lahore previ 
Declaration to be made ously to entering in the execution of the duties of his 
by Judges office, shall make and subscribe the following decla 

ration before such authority or person as the Lieutenant Governor of the Punjab 
ma) commission to receive it — 

‘ I, A B appointed Chief Justice {or a Judge] of the High Court of 
Judicature at Lahore do solemnly declare that I will faithfully perform the duties 
of my office to the best of my ability knowledge and judgment ” 

4 And We do hereby grant ordain and appoint that the High Court of 

Seal Judicature at Lahore shall have and use as occasion 

may require a seal bearing a device and impression 
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of Our Royal Arms ^\lthm an exergue or label surrounding the same wi*h this 
inscription The seal of the High Court at Lahore And We do further 
grant ordain and appoint that the said seal shall be delivered to and kept m 
the custody of the Chief Justice and in case of vacancy of the office of Chief 
Justice or during any absence of the Chief Justice the same shall be delivered 
over and kept m the custody of the person appointed to act as Chief Justice 
under the provisions of section 105 of the Government of India Act 1915 and 
We do further grant ordain and appoint that whensoever the office of Chief 
Justice or of the Judge to whom the custod) of the said seal be committed is 
vacant the said High Court shall be and is hereby authorized and empowered 
to demand seize and take the said seal from any person or persons whomso 
ever by what ways and means soever the same may have come to his her or 
their possession 

5 And We do hereby further grant ordain and appoint that all writs 

summonses precepts rules orders and other manda 
Writs etc to issue m ^gry process to be used issued or awarded by the 

UX High Court of Judicature at Lahore shall run and 

be m the name and style of Us or of Our Heirs and 

Successors and shall be sealed with the seal of the said High Court 

6 And We do hereby authorize and empower the Chief Justice of the 

Appon.™entotoffi«t, at Uhore from time M 

time as occasion may require and subject to an> ruic» 
and restrictions which may be prescnbed from time to time bj the Lieutenant 
Governor of the Punjab to appoint so many and such clerks and other minis 
tenal officers as may be found necessary for the administration of justice and 

the due execution of all the powers and authonties granted and committed to 

the said High Court by these Our Letters Patent And it is Our further wn* 
and pleasure and We do herebj for Us Our Heirs and Successors give grant 
direct and appoint that all and every the officers and clerks to be appointed a* 
aforesaid shall have and receive respective!) such reasonable salaries as the 
Chief Justice may from time to time appoint for each office and place respective!) 
and as the Lieutenant Governor of the Punjab subject to the control of the 
nor General in Council may approve of Provided ahvajs and it is Our "ill and 
pleasure that all and every the officers and clerks to be appointed is aforwaid 
shall be resident within, the Utrnts of the jurisdiction of the said Court so wng 
as they hold their respective offices but this proviso shall not interfere with or 
prejudice the right of any officer or clerk to avail himself of leave of al^enc 
under any rules prescribed from time to time by the Governor General m Coun 
cil and to absent himself from the said limits during the term of such leave m 
accordance with the said rules 

Admission of Advocates Plakils and Attorneys 

7 And We do hereby authorise and empower the High Court of 

lure at Lahore to approve admit and enrol such and 
Powers of Hgh Court in go many Advocates Vakils and Attornejs as to the 

f H'Sh -ich A*o« 

tes Vakils and Attorneys shall be and are thereoj 
authorized to appear for the suitors of the said High Court and to plead or to 
act or to plead and act for the said suitors according as the said High Court 
tnaj b) Its rules and directions determine and subject to such rules and directions 

8 And We do hereb) ordain that the High Court of Judicature 


NOTES 
Cl 7 —Counsel 


dressed to the s ngle Judge 

v;i 7 — Counsel in a Letlers Patent ap Cl * .i o 

peal arc not confined to lie argiments ad 


he s ngie juclge oy I C 9^? 
a — Under cl 8 onh an adiocate 
vak I or attorne> of a H gli Co irt can ap 
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Cl <'] 


l-Tr 7 Tt« pAn'T (I^Min>n) 


ff n r'l rr ti .* 
"n 1 'If n ^ • fr-T tT » rt-J 
» rf « 

'•« \ »1 ■'* J 1 ^•• T*' « 


HtT pTKxr to mlc n Ie« frrm i rre 
to !--.*■ ff^ !}*• q ,! in I a of rmptr 

r*^tnn» to /Vt-oralfi Vi\ ] 1 « an I Allnmn* at Uw 
O-'* *» fi Hic*i Ovjft an I «! all cnponcrcrl to 
fro-i practice on m^omMe 
rsi <1 A'*»TK-air. \ ;,t u r- At'onco* a! and no person what^ontr 

1 " 1 . t S Ar*,-ornic, \ i\ ,u ^ \t«oTPo« «Sa 1 I U allwctl to act or to plead for 
Of nn l•'•h•'^f of am • ’r- til** *> 1 llijli Coiifl cTCcpt that an) «inlor «han’ 
V allo^^-cf^ fo j|-'p<-ar j Va | r» an m * t orwn Ifhalf or on l»chilf of a eo «uilor 
Ct il /inr-^iffi n rf Of Hn'h Cf irt 

^ \nd We do ftiihfT onlatn that lie llijh Cn*ifi of Judicature at I-ahore 
r»i a rt r -it rrmoar. and to Ir)* and determine, 

a» a Court of CAlraordinan ortcmal ^un«diction, anj 
ir, t f*nn;: or falhn;; anthin the juri<dictitm of anj 


n il ft tt*'*iri'Tn 


vnrrc 

p-sr ari Of for or oo of a 

»i ‘or An a*-*! rah-'A tti^rfforo for toat-c 
to in fr*^A fiyfrnr I a a t^rt''^ •! o 

i< o 1 lo o at i« not ffoo.'t | 9 f I 

'tr 174 I r 2 n profrM 
Van r of— I'ro^irtA of ronnon-n oa-nnt 
1 h» p(w 1 ft of tofol fraf! t oflOtt 

4 1 271-tOM t 123 n 1 r.'o fItA 

toil 1 «‘7-j4t 1 r 7r=i4 j u: rs 

r ) Tic Coum arc l«oiin(1 m «fe ttat III 
orr^xrt arc rronff jfrioni to ^e trtiitod !> 
tl c Conn «»0i Tfrard to lltc mtcrcitt of the 


int larrrtt Iit i nc Tic earl^it^f’on >n>tn 
Ij- !*-f a'*Tty*ale at to ttic arplicatton of the 
O' ofT wat not ittnlf tifttfaciora nor did the 
■ft ft rifc out the correct and true mfor- 
nat on to jhc Co irt and the client i conduct 
atio irai not fon«iitent with ivhat normallj 
wo It haie happeof ! tmder the nmimttan 
ffi «f tif ««e llfM jiat I avme admit 
tf I It f rere ipt of nonet thoueli it war for 
the aheafp fo account for ifi annhration, 
iterf wti lo reaienable eaure csiallithfd to 
matte ttf Cotifl to remo\e or stitpend the 
aUooate from practifr that the Court can 


t ‘ort ?l It nccfMtrv thfrcforc for the not be unmft imr^ h> the conduct of the 


Coirt to Vmow nhat the natiiff of the act 
pomjiatncd of m in order to <lcei te wl ether 
Il at act tloni tl at tic penon tn <iuc<t on 
It an irntfopcr in remain a practi 

lioner Tlicre it a di<tin't on hetween l>c 
n? a mmliCf of an itolan fti! a<toeiit on tnd 
attttlinu the operat oni of an tinlawf il 
aitociation The formrr inleeferct with the 
maintemnee of law an J or ler or it a dancer 


dent m nithhold nc the correct infomta 
lion and that the adxocate «hotiM return the 
monct reerned l ')33 T 575=31 Cr ! J 
951 n ) /f an adtocate allowed hit 
dcrle to cnirr into arrcfnientt with his eh 
enlt to finance the 1 1 cat on about propertj 
whifli thet tiiinchcd acaintt others the 
derk wat to !>e rompcntatcd for his ttbour 
an I expentet h\ beinc citen a chare in the 


decided in ftvoitr of his clients and in Piir 
tmnee of this /f appeared for thoec clients 
without reeeivintr any fees m advanee It 
was proved that the adsotate’s clerk con 
tutted Mm and thoived him the papers be 
fore he entered into acrcements with ' 


to pulhc peace and it mss well lie eonndcred proocrls in liisputc if the ra«es be u'timafely 
lo render a man an improper prrton to Ic * * • ' » • . . ..... — 

a practitioner m a Court of justice hut it 
bj no means follows that a man who Ins 
committed an isolate I act which ass sts the 
operations of an tmlawful assoctation is 

necessarilv such an improper person Much 

would depend upon the nature of the act clients and that he wve him advice rejrard 
done and the particular operation assisted ,nc the prospect of the litifcation Hf!d 
VVlicre apart from the conviction of the tiiat a counsel Is expected to be free from 
lesal practitioner under S 17 ( 1 ) of the any personal as distinjpiished from profes 
Criminal Law Amen Iment Act for havuig sionat interest m litication and the conduct 
assisted m the celebration of the Indepen of the Advocate in allowing his clerk to en 
dence Day there was nothing on the record ter into such a transaction called for severe 
lo show what exactly the respondent did on censure but his conduct in advis ng him in 
tJie occasion Iffld that there was no the matter and then appearing for the liti 
reasonable cause within the meaning of cl 8 gants without receiving the usual fees in 
to take d sciphnary action Md aho that advance amounted to professional miscon 
the speech made fiy the practitioner at a duet 1932 1 584 

meeting organised bv an unlawful association Cl 9 —The word 'suit’ m cl 9 of the 
protest ng against the arrest of a potileal Letters Patent includes a proceeding m the 
leader did not ssarrant disciplinary action Insolvency Court and the High Court under 
against the practitioner who made the its extraordinarj powers has jurisdiction to 
speech 14 L 532=1933 L 577 (SB) transfer a proceeding in insolvency from the 
An advocate received money from a client District Court to itself for disposal 17 
for filing an appeal He did not file the I 5^=160 I C 972=1936 L 608 
appeal as he found out later that the appeal 



3350 


The Civil Court Manual (Imperial Acts) [Cl. 10 


Court subject to its superintendence when the said High Court may think proper 
to do so either on the agreement of the parties to that effect, or for purposes of 
justice the reasons for so doing being recorded on the proceedings of the said 
High Court 

^[10 And We do further ordain that an appeal shall he to the said High 
A 1 . TT t. Court of Judicature at Lahore from the judgment 

from'’J?dges of rtlf Court ("“t teing a judgment passed m the exercise of 
appellate jurisdiction m respect of a decree or order 
made in the exercise of appellate jurisdiction by a Court subject to the supenn 


LEG REF 

^ Amended by Letters Patent 1927 As 
to the effect of this amendment see notes 
under cl 10 of Letters Patent Allahabad 

NOTES 

Cl 10 — Under cl 10 the authority to 
make the declaration that the case is a fit one 
for appeal is conferred only on the judge 
who passed the judgment and on none other 
No other judge or judges of the High Court 
have any jurisdiction to grant a certificate 
1935 L 330 (1) 

Judgment — In order to decide whether 
an adjudication should be treated as a 
judgment regard should be had not to 
the form of the adjudication but to its effect 
upon the suit or other civil proceeding in 
which it was made 3 L 188=1922 L 380 
See olso 1922 L 185 Judgment also in 
eludes an interlocutory judgment 55 I C 
933=79 P L R 1920 Order refusing 
transfer of case is not a judgment 8 L 
681=1927 L 540 Judgment— If synonj 

mous with decree — Order staying further 
proceedings See 10 L 132 An order of 
the High Court transmitting the order of 
Hts Majesty in Council for execution is a 
judgment and is appealable 11 L 365= 
123 r C 277=1930 L 674 An order of a 
single judge of the High Court directing a 
decree of a Subordinate Judge to be regis 
tered under S 100 (2) of the Punjab Ten 
ancy Act as a decree of a Revenue Court 
by which the suit was triable is not a judg 
ment within the meaning of Cl 10 
of the Letters Patent and is not, 
therefore, appealable 17 L 606=38 
P L R 611=1936 L 785 Ftnal 
order meaning of 5 L L J 287=1923 L 
428 An order of a judge m Single Bench 
on appeal holding that the trial Court had 
jurisdiction to try a suit and directing it to 
proceed with the suit is a judgment within 
the meaning of Q 10 and therefore appeal 
able 44 P L R 140 (F B ) 

Cases w here appeal lies — Where a judge 
of the High Court refuses to set aside a 
dismissal of an appeal for default his order 
of refusal is a judgment and is appealable 
1924 L 412 An order rejecting an appli 
cation to re admit an appeal dism ssed for 
default amounts to a judgment and is appeal 
able 89 I C 795=1923 L 617 A new 
point cannot be raised m an appeal under 
the Letters Patent 1933 L 685=34 P L 
R 8S3 As to appeal jrot i the decision of 
a smgte judge who hears a reference under 


S 66 Income tax Act see 6 L 30=1925 L 
336 (1) No appeal lies against an order 
passed in revision 6 L 230=1925 L 624 
As to appeal from an order of remand see 
48 A 684 „ ^ 

Practice and Procedure — An appellant 
in Letters Patent appeal cannot put 
ward a new case not suggested in the Courw 
below and claim relief on that footing 4 
L L J 293 See also 80 I C 321=1924 L 
468, 1923 L ISl 2 L L J I=5S I C 983 
The point not raised before the Dims on 
Bench who heard the appeal cannot be takm 
in an appeal under Letters Patent 
Pimj L R 433=1929 L 536 An appe an» 
IS not entitled m an appeal under , 

Patent to be heard on points which had not 
been raised before the judge from 
judgment he has preferred the appeal J 
Punj L R 281=1930 L 632 But see IW 
Lah 204 Where a point is not taken be 
fore a single judge of the High 
Court will not allow it to be raised on Let 
lers Patent appeal nor will it remit the 
on the point 1925 L 281 (1)=89 I C 
938 On interference with a finding ot ta« 
of the lower appellate Court by a single 
judge of the H gh Court it ** 

Division Bench m an appeal under ci 1 
to set aside his decis on and restore tha'O 
the lower appellate Court 5 L L J . 

Set also 89 I C 298 (1)=W2S L 392 
Held that m an appeal under cl 10 ® , 

Letters Patent the High Court can set 
the judgment of a single judge who na 
terfered with an erroneous findng o 
in second appeal 31 Punj L R j *77 lO 
L 144 Appl cation for leave under 
— Conversion into pet tion for io?c 

refusal of leave— Permiss bility 

L 330 Mistake in trial Courts decree ap 

parent on record can be correc^ J” . . 
Patent Appeal 42 P L R 7=1940 Lah 
204 

Limitation —In appeals under cl i 
provisions of Limitation Act S 4 a 
apply 2 L 127=61 I C 327 Nw pl« 
as to limitation not allowed in Letters 
tent appeal 80 I C 32t=l924 L 468 

Cls 10 and 26 —Under cl 10 the f 
ration that the case is a fit one for ‘““n 
appeal to the Privy Council can on y u 
made by the judge svho passed the J * 
ment and cl 26 does not -onfer suchpowe 
on any other judge 34 P L R 

L 534 (1) Where a guardian for a mine 

IS appointed by a single Judge m 

his discretion, though an appeal is comp 
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l-rTn*< Patt’t (LAiioir) 


fc-i'I'-icT r.f tS^ ,4,1 Hie*! Cmin and nd bcinff an order made in ihe exercise 
of rm» ^r-al ;trn(^clicn anl n«* !*nrf: a «cn!cncc or order pas^ct! or made in 
iV ttmn«e of ihe jvmer of s.p^nmcndcncc under the prtmsions of section 
in* of tV rfn^Tm•n'nl of In! a Act or in the cxcrcnc of criminal jurisdiction) 
of me lodrcof she wt 1 n,-h Courtormc JuJjrcof an) Disnuon Courts, pursuant 
10 »ortirn 10^ of the Gm or nr-t of In ha Act, and that notw ith^tandinff anjthin/j 
hrf-r-VfoT pnmdM an app^jtl ,h,li he lo the Mid HiRh Court from a judgment 
of me julgeof tfie Mtd Hrcli Crrirt or one Judge of ans Disisirm Court pursuant 
tn iortim 10^ of th'* Go\cm-iml of tnd a Act. made in the exercise of appellate 
junidirtjrn in TT'pcci of a deerre or • nlcr made in the cxcrcKC of appellate juris- 
d rtinn lr\ a Cmit «uhjc>ct to the *ui*^rintm Jcticc of the Mid High Court, where 
ih'* Judge a\ho pa«'M the ju Igmmt declares that the ca<c is a fit one for appeal, 
Inij that the right of aj>pral from o*hef jolgrrcnlt of fudges of the said ifigh 
Court or of such Dixiom Court shall l>c to L< Our licif< or Successors m Our 
o» Their Pnan Counal a« hereinafter proaidcd ) 

11 And \\r do further ordain that Ihe High Court of Judicature at 
, . _ , I-ahore «hi1I f»c a Court of Appeal from the CmJ 

rrminm of the Punjab and Delhi 
thr”Vi.i*jah aM Dr hi Ollier Courts subject to Its supennlen- 

dcnce, and 'hall exertixe appellate jurisdiction in such 
CA*es a' were mimcilnleh l>eforc the date of the publication of these presents, 
'uhject to appeal to the Chief Cotirt of the Punjab b) \inuc of an) law then in 
fnnrc or as na) after that date l»c declared «uhject lo appeal to the High Court 
of ludicaiurc at I..ahorc b\ an\ law made l») competent legislative authont) 
for India 


12 And We do further onlam that the High Court of Judicature at 
, . . t , f-ahorc »hal! Ime the like power and authont) with 

** respect (o the persons and estates of infants, idiots 

an<i lunatics within the Provinces of the Punjab and 
Delhi as that which was vested m the Chief Court of the Punjab immediately 
before the publication of these presents 


f (Ti to ^<• admwtstrred by thf Htffh Court 
13 And We do further ordain that with respect to the law or equity to 
, , _ , be applied lo such case coming before the High 

B> the 1" ‘'J® Court of Judicature at Lahore m the exercise of its 

ons'mf cull lumJicuon cxtrvarditnr) onginal civil junsdictiim such law or 
equit) shall until otherwise provided be the law or 
equit) which would have been applied to such case by any local Court having 
jurisdiction therein 


14 And We do further ordain that with respect to the law or equity and 
rule of good conscience to be applied by the High 
n> the High Court in the Court of Judicature at Lahore to each case coming 
exercise of appellate juris ^gfo^e it in the exercise of its appellate jurisdiction 
such law or equity and rule of good conscience shall 
be the law or equity and rule of good conscience which the Court m which the 


NOTES 

tent from his order the fact that the mak 
Ing of the order is a matter of discretion is 
a good ground for refusing to exercise the 
appellate jurisdiction unless the appellant 
succeeds m establishing a strong case such 
as would justify interference m appeal 
(71 I C 824 and 21 M L J 1 Rel on ) 
144 I C 672=1933 L 881 


Cl 12 —In Bombay a suit by a mort 
gagec of land to enforce his mortgage by 
sale can be maintained in the High Court 
under cl 12 Letters Patent, even when the 
mortgaged land is situate wholly outside the 
limit of the ordinary original civil jurisdic 
tion of the High Court if the cause of action 
has arisen wholly within the said limits 120 
I C 279=1929 L 449 
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proceedings in such case were originally instituted ought to have applied to such 
case. 

Jurisdiction. 

further ordain that the High Court of Judicature at 


Ordinary original criml* 
nal jurisdiction of the High 
Court. 


15. And We do 

Lahore shall have ordinary original criminal juris- 
diction in respect of all such persons within the 
Provinces of the Punjab and Delhi as the Chief 
Court of the Punjab had such criminal jurisdiction 
over immediately before the publication of these presents. 

16. And We do further ordain that the High Court of Judicature ^ at 

..... . Lahore, in the exercise of its ordinary original 

Jurisdiction as o persons criminal jurisdiction, shall be empowered to try all 

persons brought before it in due course of law. 

j 17. And We do further ordain that the High Court of Judicature at 
’ Lahore shall have extraordinary original criminal 

‘Extraordinary ^ original jurisdiction Over all persons residing in places within 
criminal jurisdiction. jurisdiction of any Court subject to its superinten- 

dence, and shall have authority to try at its discretion any such persons brought 
before it on charges preferred by any Magistrate or other officer specially em- 
powered by the Government in that behalf. 

18. And We do further ordain that there shall be no appeal to the High 
Court of Judicature at Lahore from any sentence or 
order passed or made by the Courts of original crimi* 
nal jurisdiction which may be constituted by one or 
more Judges of the said High Court. But it shall 
be at the discretion of any such Court to reserve any 
point or points of law for the opinion of the said 
High Court. 

19. And We do further ordain that, on such point or points of law being 

^ , so reserved as aforesaid, the High Court of Judica- 

nn Lahofc shall have full power and authority to 

on points ot jsiv . l ^ 

reserved by one or more review the case. Or such part of it as may be neccs 
Judges ol the High Court, sary, and finally determine such point or points ot 
law, and thereupon to alter the sentence passed by the 
Court of original jurisdiction, and to pass such judgment and sentence as to the 
said High Court may seem right. 

20. And We do further ordain that the High Court of Judicature at 

, , Lahore shall be a Court of appeal from the Crimma 

mmaf'^*uri»° hi p Courts of the Provinces of the Punjab and Delhi an 

vlnccs of the Punjab and other Courts subject to its superintendenc , 

Delhi. and shall exercise appellate jurisdiction in such cas 

as were, immediately before the date of the 
tipn of these presents, subject to appeal to the Chief Court of the Punjab by 
virtue of any law then in force, or as may after that date be declared subject to 
appeal to the High Court of Judicature at Inhere by any law made by compe- 
tent legislative authority for India. 

21. And Wc do further ordain that the High Court of Judicature at 


No appeal from High 
Court exercising original 
jurisdiction. 

, 'Court may reserve points 
of law. 


NOTES. that of the Chief Court of the Punjab, whirij 

Cl. 15 —According to the Letters Patent, had no original criminal jurisdiction to lO 
the original criminal junsdicUon of the any person except ' European British suo- 
t-^orc High Court is co-extensive witfi j'ects. II 5 l c. ^28=1929 L. 217. 
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Lrmt« Pattnt (f.Aitotr) 


!!'< 


f f ffffftfd t 
«-I fii 


1 ^ 1 ) 0 ^ Pall I- a Cc*jM of rtfcrcncc and muion 
frrrn itic Cn- ral Cmirlj «u!);ct:l lo its appellate 
• > I ail «l«ll Imc power to ficir ami deter* 

r O'* all • jf'j c-«c< rcfc'rctl to it h) the Sc«<:ons 
Ju(*Cc* rr lo an% fher o'^icfs tn the Pfimnccs of the Pun;ib and Delhi who 
vi-crr, iT—e^iattU l’efn*T the pi'hcVin of these presents, ‘iuthon«e(l to refer 
ea^ct to the Otef C<rjri of the lYnjab and to rr\nc all sudi cases tried b> an) 
ri'^icer or Court po !ct» nn cht nal juTt«diclitn in the Prosinces of the Punjab 
and Dc**': as wc-r. ir-Tctha’ch Uforc the publication of these present* subject 
to refemre to or rm* o-i I \ the Ch ef Court of the Punjab 


22 Ar ! We do further ordain that lie High Court of Judicature at 
I.ahn*-c shall ha\c posscr to direct the transfer of an) 
r! Triif frri^ cnmmal ci*e or appeal from an^ Court to an) other 
one O-lH in*^a*iriStf' ^ Court of ctjual or superior junsdiction, and also to 
direct* the prchminarj inaestigation or trial of an) 
cn'*'inal case b) an\ officer or C^mrt otiicrwisc competent to maestigalc or tr) 
ih though «uch case belongs tn onhnan course to the junsdiction of some other 
officer or Court 


Cnwinof /<rt 


23 And We do further ordam that .all persons brought for trial before 

the High Court of Judicature at Ijihorc, either in the 
OPtrjJffs to t< tun iheti cxerci<c of its onpnal junsdiction, or in the exercise 
i-ider In lan I cnal Code junsdictron as a Court of appeal, reference or 

reaasion charged with an) offence for ashich provision is made by Act No XLV 
of 1S60 called the "Indian Penal Code/* or b) an) Act amending or excluding 
the said Act which ma) haae been passed pner to the publication of these 
pre«cnts, *hall be liable to punishment under the said Act or Acts, and not 
othervMse 

Tfftametitary end Intfsiatt /iirirdirtiOM 

24 And We do further ordam that the High Court of Judicature at 

Lahore shall Ime the like power and authonly as 
TcJtamwiao and inie« ^ 5 , 3 ^ which was immcdiatcl) before the publication of 
tatc juriJ »c ion presents law full) exercised within the provinces 

of the Punjab and Delhi b) the CTncf Court of the Punjab in relation to the 
granting of probates of last wills and testaments and letters of administration 
0 / the goods, chattels, credits and all other effects whatsoever, of persons dying 
intestate Provided alwa)s that nothing m these Letters Patent contained shall 
interfere with the provisions of any law which has been made by competent 
legislative authority for India, by which power is given to any other Court to 
grant such probates and letters of administration 

Matnmomal /umdtehon 

25 And We do further ordam that the High Court of Judicature at 

, , Lahore shall have jurisdiction, within the Provinces 

Matrimonial jurisdiction Punjab and Delhi, m matters matrimonial 

between Our subjects professing the Chnstian Religion Provided always that 
nothing herein contained shall be held to interfere with the exercise of any 
jurisdiction in matters matrimonial by any Court, not established by Letters 
Patent within the said Provinces, which is lawfully possessed of that jurisdic- 
tion 

Powers of SxngU Judges and Divxsxon Courts 

26 And We do hereby declare that any function which is hereby directed 

NOTES of the senior judge prevailed in case of 

Cl 26 —Under the old clause the opinion difference of opinion among the judges, un* 

C C \1 —420 
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to be performed by the High Court of Judicature at 
Single Judges and Divi- Lahore, in the exercise of its original or appellate 
Sion our s. iurisdiction may be performed by any Judge, or by 

any Division Court thereof, appointed or constituted for such purpose in pur- 
suance of S. 108 of the Government of India Act, 1915; and if such Division 
Court is composed of two or more Judges and the Judges are divided in opinion 
as to the decision to be given on any point, such point shall be decided acprd- 
ing to the opinion of the majority of the Judges if there by a majority, but if the 
Judges be equally divided, [they shall state the point upon which they differ and 
the case shall then be heard upon that point by one or more of the other 
Judges and the point shall be decided according to the opinion of the majonty 
of the Judges who have heard the case including those who first heard it.] 

Civil Procedure. 

27. And We do further ordain that it shall be lawful for the^ High Court 

t .. of Judicature at Lahore from time to time to make 
ings. o ' pr ce rules and orders for regulating the practice of the 

Court and for the purpose of adapting, as far as 
sible, the provisions of the Code of Civil Procedure, being an Act No. V of 190o 
passed by the Governor-General in Council and the provisions of any law 
which has been or may be made, amending or altering the same, by competent 
legislative authority for India, to all proceedings in its testamentary, intestate 
and matrimonial jurisdiction, respectively. 

CnmtMal Procedure. 

28. And We do further ordain that the proceedings in all criminal cases 

brought before the High Court of Judicature ^ a 

Regulation o£ proceedings Lahore stoH .•» '’J', *Amo 

Procedure, being an Act No. V of 1898, passed by t 
Governor-General in Council, or by such further or other laws in relation to 
criminal procedure as may have been or may be made by competent legislau 
authority for India. 

Appeals to Privy Council 

29. And We do further ordain that any person or persons may 

T, .... Us, Our heirs and Successors, in Our or Their rnyy 

eaS;"'' ' Council, in any matter not being of criminal jur.sd.c- 

tion, from any final judgment, decree or . j- 

High Court of Judicature at Lahore made on appeal, and from any fm^ 
ment, decree or order made in the exercise of original jurisdiction by Judges 
the said High Court, or of any Division Court, from which an appeal does n ^ 
lie to the said High Court under the prorisions contained in the lOth . 
the presents: Provided, in either case, that the sum or matter at issue is o 
amount or value of not less than 10,000 rupees or that such judgment, deer 
order involves, directly, or indirectly, some claim, demand or questionto or ^ 
pecting property amounting to or of the value of not less than 10,000 rupe 
or from any other final judgment, decree or order made either on appea 
otherwise as aforesaid, when the said High Court declares that the case ^ 

LEG. REF. p. 46 ^ . /i-piioreV. 

* Substituted by Amended Letters Patent, Cl. 26 of the Letters Patent (L 
1927. and not S. 98 of the C. P. 

in case of a difference of opinion be 
NOTES. the judges of a Division Bench even m inc 

der certain circumstances. Under 'the case of an appeal from the moffusii 
amended section, there is no provision for 563, Foil,). 142 LC. 427— 1"’3 L. 
the opinion of the senior judge prevailing 34P.L.R. 584. 
in the ease, -Stt 32 C.W.N. (Journal), 
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on" fnr »j--pfa1 \n U«, Osir lifirt or ?Tjccc«toT*, in Our or TJiclr Priay Council* 
In-l *'j’ icrt al«a%» tn luch rule* and order* a* arc noav in ^rcc, or may from 
t -ic »o 1 nc l*c ma(l<* rc'prcl'mc appeal* in Ourselves in Cotmcll from the 
rf the ProMner* of the P«njal» and Delhi, except «o far a* the said 
cxi«lrc nilc' and onlcr* rc’pectixcJ} arc hcrchy \aried; and subject al«o to such 
fiinh'-r rule* and onlcr* a* We ma}, uith the aducc of Our Pri\y Council 
brmflcr rnaVe in that l»chalf ' ' 

.VI And We dn further onlain llial it *1nll l>c lawful for the IliRh Court 
Judicature .It l-thorc at its iIi«crction, on the 




notion or, if the <-iid Ilich Court lie not sitting, then 
for .an\ Judge of the «ii{i High Court, upon the peti- 
tion of rni part) who cnn«u!cr* him*clf afxrined bv .ony preliminary' or Inter- 
locu'or\* judgment, decree or onler of the *aid High Court, in any such 
proembng a* aforr*-aid. not l»nng of criminal juri«(liction, to grant permission 
to such piny in .ippeal again*! the same to U<, Our heirs and Successors, in 
Our or Their Pnn' Counnl. «ubjrct to the *ime rule*, rcgulitions and limitations 
a* are horem cxpre«»M rr*peclmg .appeals from final judgments, decrees and 
order* 

.31. And We do further onhtn that from any judgment, order or sentence 
v,„, "f the nicli Court nf JuilicMurc al Uliorc, made in 

the cxcrci<c of original cnmin.il jurisdiction or in any 
criminal c.i*c where .an\ point or points of law have been reserved for the opi- 
nion of the «aid High Court, in manner providetl by tbe 18ih clause of the<e pre- 
sent*. f«* .any Court xihictt cxcrci<c<i Ofrg/n.tl jurisdicthn, it ska}} be }axvM 
for tlie person aggneve<l by <uch judgment, order or sentence to appeal to Us, 
Our heir* or Successor* in Council, provided the s.aid High Court declares that 
Jlie ca«e i* a fit one for such appeal, and that the appeal be made under such 
condition* a* the «ii<l High Court may establish or require, but subject always 
to «ueh rule* .and order*. ,a* arc now in force, or may from lime to time be made 
respecting appeals to Our«c1vcs tn Council from the Courts of the Provinces of 
the Punjab and Delhi 

.32 And w'c do further onlain that, in .all cases of appe.al made from any 
judgment, decree, order or sentence of the High 
Uiilc* as to tran.mn«ioii Court of Judic.aturc at Lahore to U*. Our heirs or 
Successors in Our or Their Pmj Council, such High 
Court shall certify .and transmit to Us, Our heirs .and 
Successors in Our or Their Privy Council, a tnic and correct copy of all evidence 
proceedings, judgments, decrees and orders had or made in such cases appealed, 
so far as the same have relation fo the matters of appeal, such copies to be certi- 
fied under the seal of the said High Court. And that the said High Court shall 
also certify and transmit to Us, Our heir* and Successors, in Our or Their Privy 
Council, a copy of the reasons given by the Judges of such Court, or by any of 
such Judges, for or against the Jtidgment or determination appealed against. 
And We do further ordain that the said High Court shall, in all cases of appeal 
to Us. Our heirs or Successors, conform to and execute, or cause to be executed, 
such judgments and orders as We, Our heirs or Successors in Our or Their 
Privy Council, may think fit to make in the premises in such manner as any 
original judgment, decree or decretal orders, or other order or rule of the said 
High Court, should or might have been executed 

Exercise of Jurisdiction elsewhere than at the usual place of sitting of the 
High Court 

33, And We do further ordain that whenever it appears to the Lieutenant- 
Governor of the Punjab, subject to the control of the 
Governor-General in Council, convenient that the 
jurisdiction and jwvver by these Our Letters Patent, 


Special Commissions and 
circuits. 
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special 

circuit. 


or by or under the Government of India Act, 1915, vested in the High Court of 
Judicature at Lahore, should be exercised in any place wthin the jurisdiction of 
any Court subject to the superintendence of the said High Court, other than the 
usual place of sitting of the said High Court, or at several such places by u'ay 
of circuit, one or more Judges of the Court shall visit such place or places 
accordingly. 

34. And We do further ordain that whenever any Judge or Judges of the 

High Court of Judicature at Lahore visit any place 
Proceedings of Judges on under the 33rd clause of these presents, the proceed- 
ussions or cases before him or them at such place shall 

be regulated by any law relating thereto which has 
been or may be made by competent legislative authority for India. 

Delegation of Duties to Officers. 

35. The High Court of Judicature at Lahore may from time to time make 

Povver to delegate duties delegating to any Registrar, Prothonotary or 

Master or other official of the Court any judicial, 
quasi-judicial and non-judicial duties. 

Calls for records, etc., by the Government. 

36. And it is Our further will and pleasure that the High Court of judi- 

, cature at Lahore shall comply with such requisitions 

with made by the Governor-General in Council 

r™m™''“or7."eoldrePe b/ the LientLnt-Govemor of the Punjab for 

records, returns and statements, in such form and 
manner as he may deem proper. 

Powers of Indian Legislatures 

37. And We do further ordain and declare that all the provisions' of these 

Pou„.r« «(! T Our Letters Patent are subject to the legislate* 

latures preserved. ***** powers of the Governor-General in Legislative Coun- 
cil, and also of the Governor-General in Council 
under section seventy-one of the Government of India Act, 1915; and also of 
the Governor-General in cases of emergency under section seventy-two of that 
Act, and may be in all respects amended and altered thereby. 

' In Witness whereof We have caused these Our Letters to be made Patent. 

Witness Ourself at Westminster the 21st day of March in the Year of 
Our Lord One thousand nine hundred and nineteen and in the ninth year 
Our Reign. 

By Warrant under the King’s Sign Manual. 

(Sd.) SCHUSTER. 
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n Ar^*-*! c S»T CiMt Cmiu Ti 2J Orndrts to Minijhed undtr 

t! r Cr- r»l Pf rn iifc* In ! j*! 1 cnal CcyJe 

1* a» to i-f4 t‘ aM I -u 2* Tf«tancnlao and intestate lan’dtc 

tira I n 

13 pT tSr H«c^ Crr rl n I e earin e 2 ^{alrtr*on al /unt iirtion 

f>f ettrao d -an rnc na1 Gil Ji in'* t rn 2f •^i-sle jwdgci and Dirmm Courts 

14 I I t’ ^ H f*i G^tt n t’f tatiti»e 27 Krnilation of rr«eedngi 

of *tc Jwritt* rti r, 2.^ Kritailalion of rrofc^mgs 

1^ On* "sn Ongi-al Cnr- *ul Jnti *c 27 Powerj to atrial m G\il Cases 

t on c( t''c If cS G- It V) Aj>jieal (fi\n inlttloculoty jndg 

If* '’n a» to f-rtirwi n«it* 

17 i atra-rd -arj Oriful Cit~ nal 31 Awa! n criminal cases 

Jen dirt on t* Rujf at io transmiss on of copies of 

IP '»n a iTal from 11 cli Gift e*tr t»i*cni:c ani other documents 
CIS nc Orifnal Jun»^diction CoJtt i-as 33 Special conmistions and circuits 

reinoT ro ris of h« 31 Procccdirin of Judges on special 

10 High 0«.tt to m>n» ca c* cm pointi CommiMicn or orcuili 
of law tT»cnel !i one or more JuVes of 35 Provisions rcRarding pending pro 

the Hifh Gi.It cccd«~gi 

2"l Ar*^*!* from oil ft Criminal Guilt 3'» Poweri to delegate duties 

m Central Piovinrri 37 High Gurt to compis with requisi 

n Hearing of referred cajes and rrvi tions from Gvemment for records etc 
sim of Cnnmal iruli 3d Powers of Indian legislatures pre 

22 High Guit ma) direct the transfer tcrtel 
of a case from one Coum to anotler 

Lettfrj Polftii eoHj/t/«fiR<7 the titgh Court of Judicature at Nagfur in the 
Cenrol Pro'inces 

[2«rf January, 1936 

Gwr{,c the Pifth h) the Gnce of God of Great Bntam, Ireland and the 
nnti*h Dominions bejond the Seas, King Defender of the rmh, Emperor 
of India 

To nil to whom thc<c Presents shall come, greeting 
Whcrcis in the Go\cnimcnt of Indti Act, it was amongst oUier things 
cnactetl thit it should be law ful for us bj Letters Patent to establish a High Court 
of Judicature m an) Icrritor} m British India whether or not included within the 
limits of the local jurisdiction of mother High Court and to confer on any High 
Court so establish^ m} such jurisdiction powers and authority as were \ested 
in or might be conferred on anj High Court existing at the commencement of 
that Act 

And whereas the Province known as the Central Provinces is now subject 
to the jurisdiction of the Covirt of the Judicial Commissioner of the Central 
Provances which was established b> an Act of the Governor General of India 
in Council being Act No XIV of 1865, and was continued b> later enactments 
and no part of the said province is included within the limits of the local jurisdiction 
of any High Courts 

1 Now know ye that We upon full consideration of the premises, and of 

Our special grace certain knowledge and mere 
Establishment of a High motion have thought fit to erect and establish and 
Gurt at Nagpur jjj these presents We do accordingly for Us Our 

heirs and successors erect and establish for the Central Provinces aforesaid 
with effect from the date of the publication of these presents in the Gazette of 
India a High Court of Judicature which shall be called the High Court of 
Judicature at Nagpur and We do hereby constitute the said Court to be a Court 
of Record 

2 And We do herebj appoint and ordain that the High Court of Judicature 

at Nagpur shall until further or other provision be 
Gnstitution and the first heirs and successors in that 

Judges of the High Court accordance with Section One hundred an 
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one of the Government of India Act, ordinarily consist of a Chief Justice and not 
less than five other Judges, the first Chief Justice being Gilbert Stone, Esquire, 
and the other Judges being Frederick Louis Grille, Esquire, M Bhawani Shankar 
Nyogi, Esquire, Ronald Evelyn Pollock, Esquire, Harold George Gruer, Esquire, 
and Vivian Bose, Esquire, being respectively qualified as an the said Act is 
declared 

3 And We do hereby ordain that the Chief Justice and every other Judge 

Dttbrat.»n to be otede H'Sh Court of Judicature at Napur prev. 

by the Judges ously to entering upon the execution of the duties ot 

his office, shall make and subscribe the following 
declaration before such authorily or person as the Governor of the Central 
Provinces may commission to receive it — 

"I, A, B, appointed Chief Justice (or a Judge) of the High Court of 
Judicature at Nagpur, do solemnly declare that I will faithfully perform the 
duties of my office to the best of my ability, knowledge and judgment ” 

4 And We do hereby grant, ordain and appoint that the High Court of 

Judicature at Nagpur shall have and use as occasion 
may require, a Seal bearing a devise and impression 
of Our Royal Arms, within an exergue or label surrounding the same, with this 
inscription, “The Seal of the High Court at Nagpur “ And We do further grant 
ordain and appoint that the said seal shall be delivered to and kept in the custody 
of the Chief Justice, and in case of vacancy of the office of Chief Justice, or 
during any absence of the Chief Justice, the same shall be delivered over ana 
kept in the custody of the person appointed to act as Chief Justice under the 
provisions of Section One hundred and five of the Government of India Act 
and We do further grant, ordain and appoint that whensoever the office of C^ef 
Justice or of the Judge to whom the custody of the said Seal be committed ts 
vacant, the said High Court shall be, and is hereby, authorised and empowered to 
demand, seize and take the said Seal from any person or persons whomsoever, 
by what ways and means soever the same may have come to his, or their possession 

5 And We do hereby further grant, ordain and appoint that all writs, 

summonses, precepts rules, orders and other manda 
“1 tory process to be used, issued or awarded by the 
under seal ^ High Court of Judicature at Nagpur shall run and be 

in the name and style of Us, or of Our heirs and 
successors, and shall be sealed with the Seal of the said High Court 

6 And We do hereby authorize and empower the Chief Justice of the High 
Appomtaent of officers ^ourt of Jad.cature at Nagpur from time to tune « 

occasion may require, and subject to any rules auu 
restrictions which may be prescribed from time to time by the Governor of the 
Central Provinces m Council, to appiomt so many and such clerks and other 
ministerial officers as may be found necessary for the administration of justice 
and the due execution of all the powers and authorities granted and committed to 
the said High Court by these Our Letters Patent And it is Our further wH and 
pleasure, and We do hereby for Us, Our heirs and successors, give, grant, direct 
and appoint, that all and every the officers and clerks to be appointed as aforesaid 
shall ha\e and receive respectively such reasonable salaries as the Chief Justice 
may, from time to time appoint for each office and place respectively, and as the 
Governor of the Central Provinces jn Council may approve 

Provided always and it is Our will and pleasure, that all and e\ery the 
officers and clerks to be appointed as aforesaid shall be resident within the limits 
of the jurisdiction of the said Court, «o long as they hold their respective offices, 
but this proviso shall not interfere with or prejudice the right of any officer or 
clerk to avail himself of leave of absence under any rules prescribed from time 
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l’r«Tf» of H r^i Court 
in r-iVinc ru1f» for ihf 
ri.»l ^rat mt, rtr of Arf 
>Trca1c\. riradfr* and At 
tomm 


to ti-io In tV Gmtmnr in Crr nn! an^ to ab«fni |itm«clf (rr-n the «aifl limit' 
«*unrc thr term of mch Im\c in aoronlAncc «iJh IJt* «jiiH rule' 
rf -Id (*ca*fj. Pleaders ord ^Ulcmeyj 

7 And We do limh\ a«\hnit»c anl C'-jvitter the High Cmirt of Ju hciUiTe 

„ , II . ^ *»» apprmt admit and enrol 'uch and *o 

A«K-ocatc« ncidcra ond Attomc)' to the 
riradm and \n rnn* »3’d High Court ma\ «ectn meet, and such Aihocntc' 
nculet' and Attomet' »hall Jrc ond nre hercb) 
au*honrc«! to appear for the *ii tor» of the «aid High Court and in plead or to 
act or to flea 1 and art for the *^aid «uiior* according a' (he «aid High Court 
mai ha it' ndc' and dircetion' dcicmunc and <uhject (o «uch rule' and directions 

8 And We do hcrcht ordain that the High Court of Judicature .at N’agpur 
shall ha'c power to make rules from tune to time for 
the fjualification and admi«ion of proper persons to be 
Ad\-ocatc« Pleaders and Altomcj' of the said High 
Court, and «li.iH be empowered to rcmoac, or to suspend 
from practice, on rci'onablc cause, the s.aid Advocates 
Pleaders or Attomevs. ami no person whatsocaer but 

'uch AdaTxrale' Pleader' or Atlomea' «hill be allow cil to act or to plead for, or 
on l»chalf of an\ «uitor m the Mid High Court, except llaat anj suitor shall be 
allowcil tn appear plead or act on his own behalf, or on behalf of a co suitor 
Citil Jurudtetton of the JItgh Court 

*> And We do further ordain (hat the High Court of Judicature at Nagpur 
^ . , shall ba\e power to remove and to tr> and determine 

as a Court of nxlriordmip Onpml Junsdict.on 
anv 'Uit being or falling within the junsdtction of an} 
Court 'object (o us 'upcnntcndcncc when the said High Court ma\ think proper 
to do 'o ciilicr on the agreement of the parties to that effect, or tor purpose of 
jU'tice the na'ons for «o doing being rccordctl on the proceedings of the said 
High Court 

10 And W^c do further ordain that an .appeal shall be to the said High 
. . 1 . 1 * 1 ^ Court of Judicature ,at Nagpur from the judgment 

IrOT'’S(!sc! or”.fcf?in ("Ut bcinR a judffment pissed in the exercise of 
appellate jurisdiction in respect of a decree or order 
made m the exercise of appellate jurisdiction b> a Court subject to the superinten- 
dence of the said High Court, and not being an order made in the exercise of 


NOTES 

Cl 10— Cl 10 d«al* "idi appeals apa nst 

ludements of one Judge of Hgli Court or 
of one Judge of any Division Court 
and It has no application to judgments 
delivered previous to (lie constitution 
of the present High Cou^rt I L R 
19M Nag 58=1936 Nag 118 The con 
dition of certificate tl at a case is fit one 
for appeal under Cl 10 appl es only to those 
decrees or orders which are passe I bj a 
single Judge m the exercise of his second 
appellate jurisdiction and to no oil cr cases 
I L R (1940) Nag 141—1940 N L J 37 
s=1940 Nag 39 (F B ) An order reject 
ing an application to review is not a judg 
ment within tie meaning of the Letters 
Pafpnt and a LeUers Patent appeal does not 
l.r IWI N L J 617 Decision of Judge 
of H C m appeal against award under 
Workman s Compensation Act is not a Ju Ig 
ment under O 10 But Judge may refer 


ail} matter of importance to a Bench I L 
R J939) Nag 124=1939 N L J 63=1939 
Nag 122 

LrMtTATiov — Appeals under Letters 

Patent may well be held to be out of time 
if not file! within 30 da>s f L R (1939) 
Nng 124=1939 N L J 63=1939 Nag 127 
(Set same ease as to whether intervening 
lotdajs should be excluded in computing 
the period of 30 days) Wliere according 
to tl e rules of the Court provision is made 
for filing ol Letters Patent appeals alone 
during the long vacation it cannot be sa d 
that the Court is closed so far as tl at busi 
ness IS concerned So limitation for such 
an appeal is not affected by S 4 Limitation 
Act I L R (1541) Nag 563=1941 N L 
J 2M=1941 Nag 216 
CIs to and 27 and Rules framed by 
High Court R 10— Refusal of leave to 
second application lies i'rr I L R (1940) 
Nag 34=1939 N L J 535=1940 Nag 47 


3360 The Civil Court Manual (Imperial Acts) [Cl.I1 

revisional jurisdiction, and not being a sentence or order passed or made m the 
exercise of the powers of superintendence under the provisions of Section Une 
hundred and seven of the Government of India Act or in the exercise of criminal 
jurisdiction) of one Judge of the said High Court or one Judge of an} 

Court, pursuant to Section One hundred and eight of the Government ot inai 
Act, and that notwithstanding anything hereinbefore provided, . 

he to the said High Court from a judgment of one Judge of the said High ^oun 
or one Judge of any Division Court, pursuant to Section One hundred and eigm 
of the Government of India Act, made m the exercise of appellate jurisdiction m 
respect of a decree or order made m the exercise of appellate Jh^^sdiction d> 
Court subject to the superintendence of the said High Court, where the J S 
who passed the judgment declares that the case is a fit one or 

the right of appeal from other judgments of Judges of the said 
6f such Division Court shall be to Us. Our heirs and successors m Our or inei 
Privy Council as hereinafter provided 

11 And We do further ordain that the High Court of 

Nagpur shall be a Court of Appeal from the cm 
Appeal from other Civil Courts of the Central Provinces and 
Courts m the Central Pro subject to its superintendence, and shall exe 

cse appellate junsd.cttan m ” ,3 

immediately before the date of the publication of these presents subjKt to app 
to the Court of the Judical Commissioner of the Central ™‘“'l°to 

any law then in force, or as may after that date be declared ‘ .Sative 

the High Court of Judicature at Nagpur by any law made by competent leg 

aulhoritv JrTndia^^ rtsfeS 

shall have the like powers and ^and 

Jurisdiction as to mlants j^e persons and estates of 

and lunatics the Central 

was vested in the Court of the Judicial Commissioner of e 
immediately before the publication of these presents 

Law to be adnunistered by the Htgh Court 

13 And We do further ordam that, with respect t^o avv or 

rule of good consaence to be applied to eacn 
fly the High Court in the coming before the High Court of Ju . 
exercise of extraordmar> Naeour m the exercise of its ordinary ongma 
original civil lurudiclion 3 „oh law or equity and 

conscience shall until otherwise provided be the law or equity an having 

conscience which would have been applied to such case by any loca 
jurisdiction therein -nuitv and 

14 And We do further ordam that, with respect to the ^the High 

rule of good conscience to be applied 
By the High Court m the court of Judicature at Nagpur to each . {,on 
exercise of appellate juris Ugf^^e it m the exercise of its appellate jurisu 

such law or equity and rule of good “nscicnce^ 
lie the lau or equity and rule of good conscience which the Court m j 

proceedings in such case were originally instituted ought to have ucc 
to such case, 

Crinumt Jurisdiction of the High Court K^frour 

1 5 And We do further ordam that the High Court of Judicature at ^ 

shall have ordinary original "im.nal jurisdiction 
Or<hnar\ orif.mM cri respect of ill such persons withm the Lentm 
rn.nil lurivlict.on ol ll e 1 Judicnl Commissioner ot i 

Central Provinces had such criminal jtirisdielinn over 
tmmcdiatelv before the publication of these present*! 
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Ki AtkI We do further ordain lhal the lliRh Conn of Judicature at N'agpur, 
lu I*-* n »* In cTcrti«c of it< ordinar> original criminal juris* 

. . diction «Hall !« empowered to trj all persons hroucht 

t»f fo-c It in due cirir'c of Uw 


17 And W*c do further ordam ihti the High Court of Judicature *il 
r»ir»o ! nan onri-ut extraordinary ongiml criminal 

cfi-ntnal j triK* cl jun'diction mxr all persons rending in phccs within 

the jun*diction of any Court subject to its supenn- 
tcndence, and «hall ha\c au'hnntv to in at its di«crction any such pcr<ons brought 
before It 0*1 charges preferred In ant magislnlc or other ofilccr spcciallyr 
empowered li the Go\cmment in that l»clnlf 


18. And W*e do further ordam that there shall be no appeal to the High 
Court of Judicature at N'agpur from any sentence or 
No 8*>-fal fnr*! HtcTi order passed or made by the Courts of original criminal 
jurisdiction which may be constituted by one or more 
M-nc potnti ol law Judges of the said High Court But it shall be at the 

discretion of any such Court to reserve any point or 
points of law for the opinion of the Mid High Onirt 


19 And W'c do further ordam that, on such point or points of law being 
so reserved as aforesaid the High Court of Judicature 
Hijth Court lo rniew at N’tgpur shall have full power and authonty torcvicw 
ca»« <n roiM* of law re or such part of it as may be necessary and 

Judrci <J( urilish cToti (Ictcmunc such point or points of law, and 

thereupon to alter the sentence passed by the Court of 
ongina! jurisdiction, and to pass such judgment and sentence as to the said High 
Court may seem right 


20 And W'e do further ordam that the High Court of Judicature at Nagpur 
shall be a Court of Appeal from the Criminal Courts 

ihe Central Central Provinces and from all other Courts 

subject to Its superintendence, and shall exercise 
appellate junsdiction in such eases as were immedi- 
ately before the date of the publication of these presents subject to appeal to the 
Court of the Judicial Commissioner of the Central Provinces by virtue of any 
hw then m force, or as may after that date be declared subject to appeal to the 
High Court of Judicature at Nagpur by any law made by competent legislative 
authority for India 

21 And We do further ordain that the High C^urt of Judicature at 

Nagpur shall be a Court of reference and revision from 
Heanns of referred cases Criminal Courts subject to its appellate jurisdiction 
and reMSion of criminal have power to hear and determine all such 

’ cases referred to it by the Sessions Judges or by any 

other ofTiccrs m the Central Provinces who were, immediately before the publi 
cation of these presents authorised to refer cases to the Court of the Judicial 
Commissioner of the Central Provinces and to revise all such cases tried by any 
officer or Court possessing criminal jurisdiction in the Central Provinces as were 
immediately before the publication of these presents subject to reference to or 
revision by the Court of the Judicial Commissioner of the Central Provinces 

22 And We do further ordam that the High Court of Judicature at Nagpur 

shall have power to direct the transfer of any 
High Court maj direct criminal case or appeal from any Court to any other 
the transfer of a «sc from pf equal or supenor jurisdiction and also to 

one Court to ano er direct the prelmunmy investigation or trial of any 

criminal case by any officer or Court otherwise competent to invesUgate or tiy it, 

C C M-421 
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though such case belongs ift-ordinary course to the jurisdiction of sora6 other 
officer or Court. 

Criminal Law. 

23. And We do further ordain that all persons brought for trial before the 

High Court o’f Judicature at Nagpur, either in the 
. pwished exercise of its original jurisdiction, or in the exercise 

under Indian Penal Code. r • j- ^ r a i 

of its junsdiction as a Court of Appeal, reference or 

revision, charged with any offence for which provision is made by Act No. XLV 
of 1860, called the Indian Penal Code, or by any Act amending or excluding the 
said Act which may have been passed prior to the publication of these presents, 
shall be liable to punishment under the said Act or Acts, and not othenvise. 

Testamentary and intestate jurisdiction. 

24. And We do further ordain that the High Court of Judicature at 

■ Teslamenun and intMl- ¥'"= th=. like power and eulhoAy as 

ate jurisdiction. that whi^ was immediately before the publication oi 

j , , , ^ these presents lawfully exercised within the Central 

Provinces by the Court of Judicial Commissioner of the -Central Provinces in 
relation to the granting of probates of last wills and testaments, and letters of 
administration of the goods, chattels, credits and all other effects whatsoever of 
persons dying intestate: Provided always that nothing in these Letters Patent 
contained shall interfere with the provisions of any law which has been made by 
competent legislative authority for India, by which power is given to any other 
Court to grant such probates and letters of administration. 

Matrimonial Jurisdiction. 

25. And We do further ordain that the High Court of Judicature at 

_ ,, Nagpur shall have . jurisdiction within the Central 

Matrimonial jurisdiction. Provinces In matters matrimonial between Our 

Subjects professing the Christian reli^on: 

Provided alwavs that nothing herein contained shall be held to interfere 
with the exercise of any jurisdiction in matters matrimonial by any Court, not 
established by Letters Patent within the said Province, which is lawfully po«isessea 
of that jurisdiction. 

Powers of Single Judges and Division Courts. ^ . - 

26. And We do hereby declare that any function which is hereby directed 

_ , ^ to be performed by the High Court of Judicature a 

Divi- . jn'the exercise of its : original . or appellate 

jurisdicfion'niay be performed by any Judge 
any Division Court, thereof appointed Or constituted for such purpose in 
ance of Section one hundred and-dght of the Government of India j.j 

such Division Court is composed of two or mote Judges and the Judges are ^ 

in opinion as to the decision to. be pven on any point, sudf point shall be . 

according to the opinion of the majority of the Judges if there be a majorit)% > 
if the Judges be equally divided, they shall state the point on which _ 

and the case shall then be heard upon that point by one or. more of -.y 
Judges and the point shall be decided according to the opinion of’tlie majo y 
of the Judges which'have heard the case including those who first heard it. 

Civil Procedure. ‘ * 

27. And Wc do further ordain that it shall be lawful for the High 
. t PrrvrAri of Judicature at Nagpur from time to tirne to nia 
• ° rules and orders for regufating the practice of 

' Qjurt and for the purpose of adapting as , 
possible the provisions of the Code of Gvil Procedure, being an Act hiO. 
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ps»‘rf1 H ihc Gmcmor General n Cmincil and iJic proMMons of in) 
vh eh I at l»ccn or maa t>e made, anw* ng or altering; the «irrc bv conij^ctcnt 
Ic^TiOatixc aUhnnix for In(*u to proceed nc« m its tcxtinicntarj, uitcsnic anil 
natnnrnnl juirdiction rc«pecti\ch 


Crinirjf PrcCfdurf 

2S And We do further ordain (hat the pnxce<Iinj;s in nil criminal eases 
, , , , , . brout;!;! before the High Court of Judicature at 

^ Ircvfrd Nappur »h.all l>c rcgulatal b) the Code of Criminal 
Pfoerdure l»cing an Act No V of 1893 passed b) 
the Gmemor-Gencnl in Cot ncil or h\ <tich further or other laws in relation to 
cnnmal procedure as ma) hi\e l>cen or maj lie made b) competent legislatnc 
au honta for India 


ta Pnjy CoMited 

29 And W’e do further ordain that an> person or persons may appeal to 

„ Ui Our heirs and successors m Our or Their Privy 

®rnc»* «•' Council m any matter not being of criminal juns- 
^ ' diction from an) final judgrrent, decree or order of 

the High Court of Judicature at N’agpur made on appeal and from an) final 
judgment, decree or order made in the exercise of original junsdiction b> Judges 
of the said High Court or of an) Division Court, from which an appeal docs nof 
he to the said High Court under the provisions contained m the tenth clause of 
these presents 

Provided m either ca«c that the sum or matter at issue is of the amount 
or value of not less than Rs 10000 or that such judgment, decree or ordcf 
involves direct!) or mdirecil), some claim demand or question to or respecting 
propert) amounting to or of the value of not less than 10000 rupees, or from 
an> other final judgment decree or order made either on appeal or otherwise 
aforesaid when the said High Court declares that the case is a fit one for appeal 
to Us Our heirs or successors m Our or Their Privy Council , but subject always 
to such rules and orders as arc now in force, or ma> from time to time be made 
respecting appeals to Ourselves m Council from the Courts of the Central Provinces 
except so far as the said existing rules and orders respective!) are hereby varied 
and subject also to such further rules and orders as We may with the advice of 
Our Privy Council hereafter mahe in that behalf 

30 And We do further ordain that it shall be lawful for the High Court 

of Judicature at Nagpur at its discretion on the 
Appeal from interlocutor) motion or, if the said High Court be not sitting then 
judgments Judge of the said High Court upon the 

petition of any party who considers himself aggrieved by any preliminary or 
interlocutor) judgment decree or order of the said High Court in any such pro 
ceeding as aforesaid not being of criminal jurisdiction to grant permission to 
such party to appeal against the same to Us Ou^ heirs and successors in Our or 
Their Privy Council subject to the same rules regulations and limitations as are 
herein expressed respecting appeals from final judgments decrees and orders 

31 And We do further ordain that from any judgment order or sentence 

of the High Court of Judicature at Nagpur made m 
Appeal 1 1 enm nai ca«cs exercise of ongmal criminal jurisdiction or in any 

criminal case where any point or points of law have been reserved for the opinion 
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of the said High Court, in manner provided bj the 18th clause of these presents 
by any Court which has exercised onginal jurisdiction, it shall be lawful for the 
person aggrieved by such judgment, order or sentence to appeal to Us, Our heirs 
and successors, in Council, provided that the said High Court declares that the 
case IS a fit one for such appeal and that the appeal be made under such conditions 
as the said High Court may establish or require, but subject always to such rules 
and orders as are now m force, or may from time to time be made, respecting 
appeals to Ourselves m Council from the Courts of the Central Provinces 

32 And ue do further ordain that, in all cases of appeal made from any 

^ judgment, decree, order or sentence of the High Court 

Rule ds to transmission of Judicature at Nagpur to Us, Our heirs and sue 

of copies of evidence and cessors, in Our or Their Privy Council, such High 
o er ocumen s Court shall certify and transmit to Us, Our heirs and 

successors, m Our or Their Pnvy Council, a true and correct copy of all evidence, 
proceedings, judgments, decrees and orders had or made, m such cases appealed 
so far as the same have relation to the matters of appeal, such copies to be certified 
under the Seal of the said High Court And that the said High Court shall also 
certify and transmit ito Us, Our heirs and successors, m Our or Their Privy 
Council, a copy of the reasons gi\en by the Judges of such Court, or by any of 
such Judges,, for or against the judgment or determination appealed against And 
We do further ordam that the said High Court shall m all cases of appeal, to Us 
Our heirs or successors, conform to and execute, or cause to be executed, such 
judgments and orders as We, Our heirs or successors, m Our or Their Pnv> 
Council, may think fit to make in the premises, m such manner as any original 
judgment, decree or decretal orders, or other order or rule of the said High Court 
should or might have been executed 

Exercise of junsdicUon elsewhere than at the usual place of sitting of the 
High Court 

33 And We do further ordam that whenever it appears to the Governor 

, , , ,n Council of the Central Provinces subject to tne 

creSm control of the Governor General in Council, 0 °";'""* 

that the jurisdiction and power by these Our Lmers 
Patent, or by or under the Government of India Act, vested m the High Cou 
Judicature at Nagpur should be exercised in any place within the *},£ 

any Court subject to the superintendence of the said High Court, other t a 
usual place of sitting of the said High Court, or at several such places oy > J 
of circuit, one or more Judges of the Court shall visit such place or p 
accordingly 

34 And we do further ordain that whenever any Judge or Judges of t c 

„ High Court of Judicature at Nagpur visit any p 

Proceedings of Judges on under the 33rd clause of these presents the pip" ,, 

social comnussiou or eir ur them at such place shall be regn 

lated by any law relating thereto which has been o j 
be made by competent legislative authority, for India 

Provisions regarding pending proceedings 

35 And We do further ordam that all suits, appeals revisions, 

. reviews executions and other proceedings , °,_.. 
Provisions regarding pending immediately before the publication of t 
pmd.uc procccdiuss presents in the Court of the Judicial Commissioner of 

the Central Provinces m the exercise of any jurisdiction vested in it ' , 

shall be continued and concluded m the High Court of Judicature at Aawur 
if the same had been instituted m the said High Court, the said High Court s 
in relation to all such proceedings exercise the jurisdiction given to it oy 
present* 



«-ith rt^ui* Iton« ffon Gm 
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Dfleijahon of duttfs to 0 fleers 

V, The Ht;:h Court of Judicature at N*if:pur nn> from time to lime make 
ro«ff«io.tf1ri:Jtpf'iif. ru1« for dclcf:aling to an> Registrar, Prothonotar> 
. , , or Master or other official of the Court any judicial 

quasi judicial and tion judicnl duties 

CeUs for records, etc , fr) the Gotvntment 
.3“ And It IS Our further wall and pleasure that the High Court of Tudi- 
_ , caturc at Nagpur *hall compls wth such requisitions 

11 eh Court \p comrK as mi\ Ire made ha the Goaernors General in Council 
or lia the Goaemor m Council of the Central Proamccs 
for records, returns and statements, in such form and 
manner as he maa deem proper 

Po I'crs of Indian Legislatures 

38 And aae do further ordam and declare that all the provistons'Of these, 
Our letters Patent are subject to the legislative poavers 
> 1 J*®*^^* iMiin Lrcii Qf Iq ^-,1 i^jjijj^jure and of the Indian legislature, 

1 urci pfrirra Goaemor General m Council under 

Section Se\ent)>onc of (he Goaemment of India Act and also of the Governor- 
General under Section Seaent) taao of that Act, and ma) be in all respects amended 
and altereil thereb) 

In aaitncss aahereof We haac caused these Our Letters to be made Patent 
Witness Ourself at Westminster the 2nd da> of January m the year of 
Our I-ord One thousand nine hundred and thirty six and m the Taventy sixth year 
of Our Reign 
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Clauses. x 

Criminal Law. 

■23. Offenders to be punished under 
Indian Penal Code. 

Admiralty Jurisdiction. 

24. Civil. 

25. Criminal. 

Testamentary and Intestate iJurtsdictton, 

26. Testamentary and intestate jurisdic- 
tion - • 

■' 27. Matrimonial jurisdiction. 

Powers of Single Judges and Divistdn 
I Courts. 

28. ' Single Judges and Division Courts. 

’ ' Civil Procedure. 

29. Regulation of proceedings. 

Criminal Procedure. , 

30 Regulation of proceedings. 

,,, - Appeals to Privy Council. 

■^1. Power to appeal m civil cases. 

32. Appeal from interlocutory judg- 
ments. ’j 

33. Appeal in -criminal'cases. 


Clauses. 

Rule as to transmission of copies of 
evidence and other documents. 

Exercise of Jurisdiction elsewhere Hum at 
the usual place of sitting of the High Court 

35. Judges to visit Onssa by n’ay of cir- 
cult. 

36. Special commissions and circuits. 

37. Proceedings of Judges on special 
commission or circuit. 

Delegation of Duties to OSicers 

38. Power to delegates duties. _ 
Cessation of Jurisdiction of the High Court 
of. Judicature at Fort IPtlHam iii Bengal. 

39. Cessation of jurisdiction of the High 
Court of Judicature at Fort Wilhao over 

I the Provinces of Bihar and Orissa 
Calls for Records, etc., by the Government. 

40- High Court to comply with requisi- 
tions from Government for records, etc 
Powers for Indian Legislatures. 

41. "Powers of Indian Legislatures pre - 1 
t served. 


' ' [9th February, I9l(> 

George the Fifth, by the Grace of God, of the United Kingdom of Gjw^ 
_ , , Britain and Ireland, and of the British Dominions 

beyond the Seas, King, Defender of the Faithi 
' ’ ' Emperor of India. To all to whom, these Pressnfs 

shall come, greeting: Whereas by an Act of Parliament passed in the Twenty* 
fourth and Twenty-fifth Years of the Reign of Her late Majesty Queen Victona« 
and. called the Indian High Courts Act, 1861, it was, amongst other things^ enactefli 
by section one, that it should be lawful for Her Majesty, by Letters Patent nno* 
the Great Seal of the United* Kingdom, to erect and establish a High Court o 
Judicature at Fort William in Bengal, for the Bengal Division of the Presidency 

of Fort William ; T.' T" 

and, by section two, that such High Court should consist of a Chief 
and as many Judges, not exceeding fifteen, as Her Majesty might, fro*" 
time, think fit to appoint, who should be selected from among persons qua 
as in the said Act was declared ; ’ 

and, by section eight, that upon the establishment of such High 
aforesaid the Supreme Court and the Court of Sadar Diwam Adalat and aa 
Nizamat Adalat at Calcutta, in the said Presidency, should be abolished; 

and, by section nine, that the High Court of Judicature so to be 
should have and exercise all such civil, criminal, admiralty and vice-aj^ 
testamentary, intestate and matrimonial jurisdiction, original and appeha » 
all such powers and authority for and m relation to the administration ot ) 
in the said Presidency, as Her Majesty might by such Letters Patent as ator 
grant and direct, subject, however, to such directions and limitations, as 
exercise of original, civil and criminal jurisdiction beyond the limits 
Presidency-town, as might be prescribed therdjy ; and that, save as by such l 
P atent might be otherwise directed, and subject and without prejudice gj 
legislative powers in relation to the matters aforesaid of the Governor-ue 
of India in Council, the High Court so to be established should have and ex 
all j'urisdiction, and every power and authority whatsoever in any ihe 

in nny of the Courts in the same Presidency abolished under the said Act a 
time of the abolition of such last mentioned Courts: . 

And whereas it was further declared by section sixteen of the 3 

Act that it should be lawful for Us by Letters Patent to erect and est 



I rnTR< Tattm <Patva) 


^V)7 


Hirh Ccnin pf Judmiun? m and tor any poriton of fcrntoncs ui(hm Our 
nimm cnt m Incln not tncludci! wnJnn Ihe limit< of llic locil juri«(lictinn of 
^nn ! er Htcli Court lo conM«t of i Chief Justice md «uch number of other 
Tud;re' ^iih ^uch quiIificiiion< as uert li> the «yime Act required in persons to 
lie appo nte<l to the Hiph Courts cstabli«hed it the Presidencies of Port Willnm 
in Pmril of Ins md of PomKis, is We (mm time to time mi^ht think fit 
an 1 nppoint, ind lint it should !>c liwful for IJs b\ such Letters Pitent to 
confer on nns na\ Htpli Court which micht l>c so eslibli«bcd in) such junsdic 
tim pmvers md luthnnti is under the sime Act wis luthnnzcd to be conferred 
on nr woull 1>ecnnic >c<ted m the Hipli Court cstiblished m in\ of the siid 
Prcsilcnoes md thit subject to the directions of the fitters Pifcnt i?f (he 
proMsmns of the Mid reciteil Act rchtixe lo lliqh Courts md to the Chief Justice 
md other juders of such Courts md to the Go\ error Gencnl or Goxemor of the 
Presidena in which such IIirIi Courts were cstihhshed should is fir is circum- 
stmees miRlil permit be ipphciMc to im new Ilipb Court which micht be 
estiWjshed in Ihe vud lerri(one< md to Ihe Chief Justice and other Jud^jes 
thereof mil lo the Persons idniinistcnn;; the Coxemment of the smd Icrritones 


And xxhercis upon full constdcnlioix of the premises Her late Maiesty 
Queen X^ctorii bx I Piters Pitcnt under the Great 
p«iatt *hmfnt „f ||,f United Kincdom of Grcit Bntiin and 

Wiliam ard"^\lhha!ati frelmd beinn/r dite if Westminster the Pourfeenth 
(h) of Mix in the Twenfx fifth Yeir of Her Reifpi 
in the xeir of Our T^rd One ihoutind cichl hundred ind sixtv txxo did erect 


md estil hsh i Hiqh Court of Judiciture it Port Wlliim in Bentnl for the Bentjal 
Dixision of the Presidenc) of Port Wtllnm iforesiid md did constitute thit 
Court to he 1 Court of Peeord 


And tthereis Her hte Mucstx Queen Victorn b> I etters Pitent under 
the Greit Sell of the United Ktnpdom of Greit Britim ind Trehnd beannjf 
ditc It Westm n«ter the Tttcnt)-eichth diy of December m the Twenty ninth 
Yeir of Her PciRn m the Ycir of Our I ord One thousind eicht hundred md 
srxt) fixe did rexoke (he slid Tetters Pitent bcirmg^ dite the Pourteenth diy of 
Mix in the Yeir of Our Lord One thousind cipht hundred ind sixty two but 
notxMthstmdinpf thit rcxocition did continue the Slid Hiph Court of Judiciture 
It Port Willnm in Benpil md dechred ihit the Court should continue to be i 
Court of Record 

And xxhereis upon full considention of the premises Her late Majesty 
Queen Victorn bx 1 etters Patent under the Greit Seil of the United Kingdom 
of Great Britain and Trehnd beinnp date it Westminster tbe Seventeenth day 
of ■\firch in the Twenty ninth Year of Her Reijrn m tbe Yeir of Our I^rd 
One thousind eipht hundred md sixt> six did erect and establish i High Court 
of Judiciture for the North Western Provinces which said Court is situated 
It Allahabad m the Province of Acra and is now called the High Court of 
Judiciture it Alhhabad md did constitute that Court to be a Court of Record 

And xxhereis b) m Act of Parlnment pissed in the First and Second Years 
/ of Our Reign and called the Indian High Courts 

Rcc tat of Act 1 & 2 Ceo igjj enacted amongst other things by 

5 c 18 section one that the maximum number of Judges of 

a High Court of Judicature in Indn including the Chief Justice should 
he twenty 

md by section two that Our power under section sixteen of the Indian 
High Courts Act 1861 might be acercised from time to time and that i High 
Court might be established under the said section sixteen in any portion of the 
territories xvithin Our Dominions m India xvhelher or not included xvithin the 
limits of the local jurisdiction of another High Court and that xvhere such a 
High Court xxas established in an> part of •'uch terrjtone" tticluded within the 
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Recital of Act 5 & 6 Geo. 
5, c. 61. 


limits of the local jurisdiction of another High Court, it should be lawful for 
us by Letters Patent to alter the local jurisdiction of that other High Court, and 
to make such incidental, consequential and supplemental provisions as might 
appear to be necessary by reason of the alteration of those limits: 

And whereas the saidTndian High Courts Acts, 1861 and 1911, have been 
repealed and re-enacted by an Act of Parliament 
passed in the Fifth and Sixth Years of Our Reign, 
and called the Government of India Act, 1915: 

And whereas certain territories formerly subject to and included within 
the limits of the Presidency of Fort William in 
Recital of creation of Bengal were, by Proclamation made by the Govemor- 
Or?ssaf^ ° 1 ar an Genera! of India on the Twenty-second day of MarA 

' • in the Year of Our Lord One thousand nine hundred 

and twelve, constituted a separate Province, called the Province of Bihar and 
Orissa, and are now governed by a Lieutenant-Governor in Council. 

1. Now know ye that We, upon full consideration of the premises, and 
of Our special grace, certain knowledge, and mere 


Establishment of High motion, have thought fit to erect and establish, and 
Court at Patna. i... mt . j_ TTc Our 


by these presents We do accordingly for Us, Ot 
Heirs and Successors, erect and establish, for the Province of Bihar and Oris^ 
aforesaid, with effect from the date of the Publication of these presents in the 
Bihar, and Orissa Gazette, a High Court of judicature, which shall be caM 
the High Court of Judicature at Patna, and We do hereby constitute the saic 
Court to be a Court of Record. 

2. And We do hereby appoint and ordain that the High Court of Judicature 

at Patna shall, until further or other provision be 
T j XT? "tf* ^ made by Us, or Our Heirs and Successors, in thaj 

^ ■ behalf in accordance with section One hundred an 

one of the said recited Government of India Act, 1915. consist of a Chief Ju^e 
and six other Judges, the first Chief Justice being Sir Edward Maynara Des 
Champs Chamier, Knight, and the six other judges being Saiyid Shurf-ud-dm, 
Esquire, Edmund Pellv Chapman, Esquire, Basanta Kumar MuUick, Esquire, 
Francis Reginald 'Roe, Esquire, the Hon’ble Cecil Atkinson, and Jowala Persa > 
Esquire, being respectively qualified as in the said Act is declared. 

3, , And We do hereby ordain that the Chief Justice and every other 

of the High Court of Judicature at Patna, 
made entering upon the execution of the 


office, shall make and subscribe the following dec ar 
tion before such authority or person as the Lieutenant-Governor in Council may 
commission to receive it • — , 

“I, A B , appointed Chief Justice (or a Judge) of the High 
Judicature at Patna, do solemnly declare that I will faithfully perform the 
of my office to the best of may ability, knowledge and judgment." ^ 

4. And We do hereby grant, ordain and appoint that the 'High 
Judicature at Patna shall have, and use as 
Seal, may require, a seal bearing a device and 

of Our Royal arms, within an exergue or ^la 
j?--, 4l,». ..-, 1 . .-Sntinn. me 


surrounding the same, with this inscripnon, 

ordain and apoo>n‘ 


!r grant, oroam aiiu ..j j 

that the said seal shall be delivered to and kept in the custody of the ___ 

not afTect/d- 

Pat. 574=19 Pat'L.T, 675=1938 
550=1938 ,PAViN.' 683. 
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Cl. 2. — Heath of Chjef Justice during 
vacation — Effect of-— Jurisdiction of Vaca- 
tion Dench to decide cases during vacanQr 
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Ti! tier ntil m nf Mcinc\ of the ofTcc of Gucf Justice or durinp in> 
A’i«rnrr of the Oiicf Jmticc the ^ime *h-in he dclnerct! o>cr ind kept in the 
ajMoch of the pcf«on ippo nterl to net it Chief Justice under the protj^iont of 
'cetion One hundred ml fue of the Go\emircnt of Indii Act IPl*; md We 
do further ermt nrdun m I nppoinl tint whcntoc\cr the office of Chief Justice 
or of the Tudpe to uhom the c«ttotl\ of the <Aid <eil be committeel ts \iemt 
the viid Hifth Court tlnll lie md n hercb\ lulhonrcd md empowered to 
«lcmmd «eire md tike the <tjd «eit from m\ pcr<on or persons whomsoever 
In whtf ml mcm« «oe\Tr the <.imc mu hi\e come to hi« her or their 
po««e<'ion 

^ And We do hcrcl \ further ennt ordiin md ippomt that all writs 
«ummon<c< precepts rules orders and other manda 
Writs, etc to iituc in proce« to lie u<ed issued or awarded b\ the 

indCT °eal ' Hj^h Court of Judicature at Pitni shall run md be in 

the name and <t\lc of Us or of Our Heirs and Sue 
cessors and shall lie <calerl with the seal of the *aid Hiph Court 

6 And We do hercbv authorize and empower the Chief Justice of the 

, . . / r- Hicli Court of Judicature at Patna from time to time 

Arr^ fitment of cricers '' •' j i . . i • 

‘ * as occasion ma> require and subject to an> rules and 

resinctions which mav l>e prescribed from time to time bv the Lieutenant 
Governor m Council to appoint so manv and such clerks and other ministerial 
ofTicers as ma) he found ncccssir) for the adm nistration of justice and the due 
execution of all tlie powers and authorities granted and committed to the said 
High Court b) these Our Letters Patent And \Ve do herebj ordain that ever) 
such appointment shall he forthwith subm tied to the approval of the Lieu 
tenant Governor m Council and shall be either confirmed or disallowed by the 
I leutcnant Governor m Council And it is Our further will and pleasure and 
We do herebv for Us Our Heirs and Successors give grant direct and appoint 
that all and ever) the officers and clerks to be appointed as aforesaid shall have 
and receive respectnel) such reasonable salaries as the Chief Justice may from 
time to time appoint for each office and place respecljveh and as the Lieu 
tenant Governor m Council subicct to the control of the Governor General in 
Council ma) approve of Pro\ dcti alwavs and it is Our will and pleasure that 
all and every the officers and <^erks to be appointed as aforesaid shall be rest 
dent within the limits of the jurisdiction of the said Court so long as they hold 
their respective offices fat fhs proviso shaH not interfere with or prejudice the 
nght of any officer or clerk to avail himself of leave of absence under any rules 
prescribed from time to time by the Governor General m Council and to absent 
himself from the said limits during the term of such leave in accordance with 
the said rules 

Adimsston of Advocates yakds and Attorneys 

7 And We do hereby authonze and empower the High Court of Jodica 

turc at Patna to approve admit and enrol such and so 
Powers of H Kh Court many Advocates Vakds and Attome)s as to the said 
Court may seem meet and such Advocates 
” ^ Vakils and Altome>s shall be and arc hereby autho 

nzed to appear for the suitors of the said High Court and to plead or to act or 
to plead and act for the said suitors accord ng is the said High Court mij b) 
its rules and directions determine and subject to such rules and directions 

8 And We do hereby ordain that the High Court of Judicature at Patna 


NoirS nf^c»«vr> 12 Pvt L 

Cl 8— Disciplinary jurisdicfion— CcnerRl T 72S 

C C M -422 ‘ 
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shall have power to make rules from time to time for 
Powers of High Court m the qualification and admission of proper persons to 
'.“.If* Advocates, Vakils and Attorneys at Law of the 

Vakils and Attorney^ said High Court, and shall be empowered to remove 

or to suspend from practice, on reasonable cause, the 
said Advocates, Vakils or Attorn^s at-Law, and no person whatsoever but 
such Advocates, Vakils- or Attorneys shall be allowed to act or to plead for, or 
on behalf of, any suitor in the said High Court, except that any suitor shall be 
allowed to appear, plead or act on his own behalf, or on behalf of a co suitor 
Cvvil JunsdtetiOtt of the High Court 

9 And We do further ordain that the High Court of Judicature at Patna 
_ . , , shall have power to remove and to try and determine 

cmr^imsdichon as a Court of extraordinary original junsdiction any 

suit being or falling within the jurisdiction of any 
Court subject to its superintendence when the said High Court may think pro 
per to do so either on the agreement of the parties to that effect, or for pur 
poses of justice, the reasons for so doing being recorded on the proceedings of 
the said High Court 

^[10 And We do further ordam that an appeal shall he to the said High 
Court of Judicature at Patna from the judgment (not 
Appeal to the High Court being a judgment passed in the exercise of appellate 
from Joisos of Are Court ju„‘a,ct!on .n resJ^ECl of a decree or order made m 
the exercise of appellate jurisdiction by a Court subject to the superintendence 

a ludemcnt and is not appealable under Q 
10 3 Pat L J S0P=19 Cr L J lOOtejS 

I C 348 No appeal lies under the Lett*” 
Patent from a decision of a single 
the High Court passed m revision -t"? 
words which has been called for by the sa 
Court (which occurred in Cl 
the amendment of 1929) are general in ttiei 
application and refer both to the ease » 
which the High Court has siio vtoM cane 
for records and the case where the 

t.^. ^ u „it.j t ,^Ir2fO^ 01 


LEG REF 

'Amended by the Letters Patent 1927— 
As to the effect of this amendment see notes 
under Cl 15 of the Madras Letters Patent 

NOTES 

Cl 9 —The mere non recording of 
reasons where a case is renio%ed from the 
Court of the Subordinate Judge to the High 
Court is only an irregularity which does not 
affect the jurisdiction of the High Court and 
does not make its decision illegal 14 Pat 
L T 258=12 P 727=1933 P 250 

Cl 10 Scope A^D Object — See 3 Pat 
L 3 509=48 1 C 348 S 9 of the High 
Courts Act 1861 is not inconsistent with 
the provision of the Letters Patent 20 
Pat L T 404=1939 Pat 425 A cert fi 
cate of leave to appeal should not be 
granted merely on the ground that a point 
of law arises m the case It is only when 
a case presents some difficUltj and the Judge 
feels really that the matter before him re 
quires further consideration by a larger 
Court that leave should be granted If 
the Judge decides the case with confidence 
that should indicate that it is not a fit case 
for appeal and if he accepts the rcsponsi 
bihty which is cast upon him by the Letters 
Patent his decision will be final 13 P 587 
=15 Pat L Tv 456=1934 P, 466 If a 
single Judge by order reverses and remands 
a case for being tried anew then this is a 
mdgment and can be appealed under Cl 10 
But It IS not a judgment if the remand is 
made for a finding 1924 P 336 Vcc ciso 
1 P 246=3 Fat L T 343=1922 P 384 
An order of a Judge of the High Court 
Sitting alone staying a crimmal trial is not 


have been called for on the aPP* °_np.ai 
one of the parties In both cases no PP 
IS competent 10 P 428=1931 P 
Ot Vll R 2 of the High Court 
chides the applicability of S I* 
Limitation Act to appeals v^hich 
ferred under Letters Patent ^iit 

701=2 Pat L T 42=S9 I C OT kg' 
ot appeal given by the Letters PaMl 
not apply to administrative or a>s t' v-w 
jjowers 1 P 590=1922 P ap 

point not to be raised in Letters r 280= 
peal 19 Pat 104=1940 P W N ^ 
1940 Pat 322 No application for 
lies against a decision on appeal u t, \ 
Letters Patent 11931 A L J 1/7 ^*^^52= 
anl 40 M 651 Foil ] 12 Pat L T t>^ 
1931 P 409 Where a Judge p 

exercise his discretion under b ^ 

Code and grant a review his order is ^ 
judgment and is not appeanoie 
203=142 I C 455=1033 P 130 
Practice — Appeal — Questions not 
before Bench cannot be raised later ^ , 

L T 386=1922 P 171 Appcal-P«^ 

nary hearing— Practice— High «)S- 

Vahdity and effect See 4 Fat L J 
54 I C 230 
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of ihc «*»k! HirIi Coup md not bcinj; in order irndc m the cxcrcjsc of rcM 
'fcn-il ;umd cJjcn an J not bcjnp t sentence or order pissed or mi(fc in the 
weret*c of the fwncr of •upennlcndcnce wndcr the provisions of S 107 of the 
Gmxmrrem of Indn Ad or m the exercise of crimiml jurisdiction) of one 
fudec of the ^iid HiRh Court or one Judge of in> Division Court nursumt to 
S 105 of the Govcmtnctil of Ind i Act xnd that nolvsithstanding anything 
hereinbefore providetl an appeal shall lie to the said High Court from a judg 
ment of one Judge of the Mid Court or one Judge of an> Division Court 
pur'uint to S IAS of tlic Government of fnd i Act mide in the exercise of 
appeJIilc jun'diclion in re<peet of a decree or order mide in the exercise of 
anpclhlc jurisdiction bj a Court <ubicct to the superintendence of the High 
Court where the Judge who passed the jii Igment declares that the case is a fit 
one for appeal but that the right of appeal from other ludgments of Judges of 
the said High Court or of *ucli D vision Court shall be to Us Our Heirs or Succes 
sors m Our or Their Pnva Council as hereinafter provided ) i 

11 And We do further ordain that the High Court of Judicature at Patna 

, ^hall be a Court of Appeal from the Civil Courts of 
inIT T vTVn.rVf Province of Rihar and Orissa and from all other 
B hsf and Orusa Courts subject to its supcrmfcndence and shall exer 

CISC appelliic junsdicnon m such cases as were jm 
medialelv before the elite of the publicition of these presents subject to appeal 
to the High Court of Judicature at Fort William m Bengal by virtue of any law 
then m force or as mav after the date be declared subject to appeal to the High 
Court of Judicature at Patna bv any law made bj competent legislative autho 
ntj for India 

12 And We do further ordam that the High Court of Judicature at Patna 

shall have the like power and authority with respect 
Juf «d cl on as to Infants jg persons and estates of infants idiots and luna 
and Lunat cs wilbm the Province of B bar and Orissa as that 

which was vested in the High Court of Judicature at Fort William m Bengal 
immediatel} before the publication of these presents 


I a V lobe adnnmstcred by the Httjh Court 
13 And Wc do further ordain that with respect to the law or equity to 
be applied to each case coming before the High Court 
B) the H k1i Co irt n the gf cafure at Patna in the exercise of its extra 

ongni' cml cl "'''7 C"' 

shall until otherwise provided be the law or equity 
which would have been applied to such case by any local Court having junsdic 
tion therein 


14 And We do further ordain that with respect to the law or equ ty and 
rule of good conscience to be applied by the High 
By the Hgli Court n the Court of Tud cature at Patna to each case coming be 
TexSn fore It in the exercise of its appellate jurisdiction 

such law or equity and rule of good conscience shall 
be the law or equity and rule of good conscience which the Court in which the 
proceedings in such case were originally instituted ought to have applied to such 
case 


Cnmtnal JurtsdicUon 

15 And We do further ordam that the High Court of Judicature at Patna 

NOTES acton onUs tie lunsd ct on— Wa ver of ob 

Cf 12 — AppJ cab J tv of O 12 — Subms jeeton 1923 P 562 
Sion to jurisdiction — Part of the cause of 
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shall have ordinary original criminal jurisdiction m 
Ordinary original criminal respect of all such persons Within the Province of 
St “ Bihar and Onasa as the High Court of Judicature at 

Fort William m Bengal had such criminal junsdiction 
over immediately before the publication of these presents 

16 And We do further ordain that the High Court of Judicature at 

, * Patna, in the exercise of its ordinary original cnmi 

u ion as o persons jurisdiction, shall be empowered to try all persons 

brought before it in due course of law 

17 And We do further ordain that the High Court of Judicature at 

Patna shall have extraordinary original criminal 
* original jurisdiction over all persons residing in places within 
the jurisdiction of any Court subject to its superin- 
tendence, and shall have authority to try at its discretion any such persons 
brought before it on charges preferred by any Magistrate or other officer 
specially empowered by the Government m that behalf 

18 And We do further ordain that there shall 

Cou°t eSclsmg ° orSS'l •" hvT 

jurisdiction from any sentence or order passed or made oy me 

Courts of original criminal junsdiction which may be 
constituted by one or more Judges of the said High Court But it shall be at 
the discretion of any such Court to reserve any 
or points of law for the opinion of the said 
Court 


Court may reserve points 
of law 


19 And We do further ordain that, on such point or points of law being 
so reserved as aforesaid, the High Court 
High Court to review ture at Patna shall have full power and authority " 
cases on points of law reset case, or such part of it as may be neces 

iMh/ H?|h°Cou"‘ saty, and finally dctennme such point or J 

law, and thereuiKin to alter the sentence passed by me 
Court of original jurisdiction, and pass such judgment and sentence as to the 
said Hieh Court may seem right 


20 And We do further ordain that the High Court of Judicature 

shall be a Court of Appeal from the Criminal Lo 
Appwls from other Cn o£ Province of Bihar and Orissa and t^om a 
oAS other Courts subject tods supermtendence, and_stell 


exercise ai 


ippellate junsdiction in such cases as were 


immediately before the date of the publication of these presents subject 
appeal to the High Court of Judicature at Fort William in Bengal by 
any law then m force, or as may after that date be declared subject 
to the High Court of Judicature at Patna by any law made by competent leg* 
tive authority for India 


21 And We do further ordain that the High Court of Judicature at 
shall be a Court of reference and revision ito 


Cr.ro.nal Courts subject to its appellate 
and ^ reviuon of cr.nunnl deternime all such 

cases referred to it by the Sessions Judges, or ' 
other officers m the Province of Bihar and Orissa who were immediately oc 
the publication of these presents, authonzed to refer cases to the High Co 


NOTES sanction of the Local Government ha* ex^ 

Cl 17. — The High Court of Patna has an er ofSicto mfo^ation . 

jurisdiction to try persons against whom the 127^:61 M L J 466=142 I C 
Government Advocate with the previous 
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^dicalure at Port William in nmjnl mil lo rmsc all sucli ca<cs tried b) any 
^cxr or Court porr^sinR cnmiml jun-diclion in the ProMnee of Bihar and 
Omea as «Trc. immetiialel} before the publication of these presents, subject to 
ttnision In the Ili(;h Court of Judicature it I on W’llliim in 

22 And W'e do further nnlam that the High Court of Judicature it Patni 

Hieh Court mas d rect 'cinsfcr of inj criminal 

ilic iranjfff of a rate from or appcil from an) Court to an) other Court of 

one Court to anotl er equil or ^upenftr jurisdtctton md iI<o lo direct the 

\n nna r- prelifTiimr) imtjtijjation or tnal of nn) criminal case 

Sri, competent to m\csti/ralc or tr) if. though 

Owr^^ belongs tn ordinaf> cour«e to the jurisdiction of <omc other officer or 


Cnmtne! Ltri 


23 


And We do further ordim that ill persons brought for tnal before the 
Offmlers to be runi.liel Judiolure at Pilna either in the 

under Indian Pena! Code «crci<e Of its original jun«diction or in the exercise 
r-t.r.rs.. ..I j . jun^diclion as a Court of appeal reference or 

Ir i offence for which prOMSion is made by Act No XI>V 

1800 oiled the Indian Penal Code*' or b) an) Act amending or excluding 
said "oich ma) ha\e been passed pnor to the publication of these 
pr^ents, «hal! be liable to punishment under the said Act or Acts and not 


Adtmraliy /unsdteUon 

24 And Wc do further ordain that the High Court of Judicature at Patna 

Clx,l <hall have and exercise in the Province of Bihar and 

.L . “'ll such cnil and maritime jurisdiction as was 

*"**"^‘0 immediately before the publication of these presents by the 
g Judicature at Fort William in Bengal as a Court of Admiralty, 

an a so such jurisdiction for the trial and adjudication of prize cases and other 
maritime questions as was so exercisable by the High Court of Judicature at 
Fort William in Bengal •' & ^ 

25 And We do further ordain that the High Court of Judicature at Patna 

Criminal exercise m the Province of Bihar and 

. Orissa all such criminal jurisdiction as was exercis 
able therein immediately before the publication of these presents by the High 
Court of Judicature at Fort William m Bengal as a Court of Admiralty or 
otherwise m connection with maritime matters or matters of prize 

Testamentary and Intestate Jtinsdicfion 


26 Any We do further ordain that the High Court of Judicature at 
, Patna shall have the like poaver and authority as that 

Testamentary and intes which was immediately before the publication of 
^ these presents lawfully exercised within the Province 

of Bihar and Orissa by the High Court of Judicature at Fort William in 
Bengal m relation to the granting of probates of last wills and testaments and 
letters of administration of the goods chattels credits and all other effects 
whatsoever of persons dying intestate Provided always that nothing m these 
Letters Patent contained shall interfere wth the provisions of any law which 
has been made by competent legislative authority for India by which power is 
given to any other Court to grmt such probates and letters of administration 
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! Mairmontal Jurisdiction 

27 And We do further ordain that the High Court of Judicature at Patna 
Matrimonial jurisdiction have junsdiction, within the Province of Bihar 

and Orissa, m matters matrimonial between Our sub 
jects professing the Christian religion Provided always that nothing heron 
contained shall be held to interfere with the exercise of any jurisdiction in 
matters matrimonial by any Court, not established by Letters Patent within the 
said province, which is lawfully possessed of that jurisdiction 
j Powers of Single Judges and Division Courts 

^ 28 And We do hereby declare that any function which is hereby directed 
Smgis Judges D.V. g performed by the High Court of Judicature at 
Sion Courts Patna, m the exercise of its original or appehace 

jurisdiction, may be performed by any Judge, or by 
any Division Court thereof, appointed or constituted for such purpose m pursu 
ance of section One hundred and eight of the Government of India Act 1915 
riitd if)Such Division Court is composed of two or more Judges and the Judges 
are divided m opinion as to the decision to be given on any point, such point 
ah&ll be decided according to the opinion of the majority of the Judges if there 
be a majority, but if the Judges be equally divided, *[they shall state the point 
upon which they differ and the case shall then be heard upon that point by one 
or more of the other Judges and the point shall be decided according to 
opinion of the majority of Judges who have heard the case including those ^vho 
first heard itj 

Ctvtl Procedure 

29 And We do further ordain that it shall be lawful for the High Court 

, , , of Judicature at Patna from time to time to wake 

Regulauonof proceedings regulating the practice of 

Court and for the purpose of adapting, as far as possible, the provisions of tne 
Code of Civil Procedure, being an Act, No V of 1908 passed by the Governor 
General m Council, and the provisions of any law which has been or may be 
amending or altering the same, by competent legislative authority for India to 
all proceedings m its testamentary, intestate and matrimonial jurisdiction res 
pectively 

Crtmmal Procedure 

30 And We do further ordam that the proceedings m all ennunaf cases 

brought before the High Court of Judicature at Patna 
Regulation of proceedings exercise of its ordinary onpnal criminal juries 

diction shall be regulated by the procedure and practice whicli was in usfe m t « 
High Court of Judicature at Fort William m Bengal immediately before 
publication of these presents subject to any law which has been or may he ma 
in relation thereto by competent legislative authority for India, and tna 


LEG REF 

1 Adfled and substituted bjr amended 
Letters Patent of 1927 

NOTES 

Cl 27 — The jurisdiction of the Hct 
C ourt m matters matrimonial is only such 
jurisdiction as is comprised withm the pro 
\isions of the Pnorcc Act 19^3 P 127, 
1923 P 301 , „ 

Cl 26— As to the effect of this amend 
ment see notes under Cl IS. Madras Letters 
ratent The amendment of Cl 28 and the 
addition of Cl 3 to S 98 of the C P Cod* 


by Act XViri of 1928 has now 
conflict of opinion as to the 
difference between the two Judges 
tuting the Bench hearing an nppeal i , 
Subordinate Court The Qiarterfd 
Courts of which the Letters Patent P'’° 
for a difference of opinion arc p 
from the provisions of S 98 of 
Code and the procedure md enfed in y /p 
should only be followed I52 M 5W t 
B ) Foil ] 11 P 772 A singles 
competent to hear a reference under Li 
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p^oct^cdmg5 in all other cnminal c.i<cs «hall !« rcgulilcd by ihc Code of Criminal 
Procedure, being an Act, Xa V of 169S, p.i<«ctl by the Go\cmor*Gencral in 
Cbuncjl, or by such further or other bus tn relation to criminal procedure as 
nuty ha\T been or may l»c made by such authoril) as aforesaid. 

.-If-f-coh to rrity Coiivcil. 

31. And We do further ordain tint anj j>crson or perjions may appeal to 

Us, Our Heirs and Successors, in Our or Their Privy 
Power to aiTTa! in cnil Council in any matter not being of criniiinl junsdic- 

tion, from any final judgment, decree or order of the 
High Court of Judicature at Patna made on appeal, .and from any final judgment, 
decree or order made in the exercise of original juri<dictioii by Judges of the 
said High Court, or of an} Division Court, from which an appeal docs not he to 
llie said High Court under the provisions contained in the lUlh clause of these 
presents: Provided, in either ca«c, that the sum or matter at issue is of the 
amount or value of not less than 10.000 nipccs, or that such judgment, decree 
or order involves, directly or indirectly, some claim, demand or question to or 
respecting property amounting to or of the value of not less than 10,000 rupees; 
or from any other final judgment, decree or order made either on appeal or 
olhcnvisc as aforesaid when the said High Court declares that the case is a fit 
one for appeal to Us, Our Heirs or Succcs'ots, m Our or Their Privy Council: 
but subject always to such rules and orders as arc now in force, or may from 
time to time be made, respecting appeals to Ourselves in Council from the 
Courts of the province of lithar and Onssa, except so far as the said existing 
rules and orders respectively are hereby vata^; and subject also to such further 
rules and orders as We may, with the advice of Our Privy. Council, hereafter 
make in that behalf. 

32. And We do further ordain that it shall be lawful for the High Court 

of Judicature at Patna, at its discretion, on the 
Arreal from .nufio.«tur» motion, or, if thc said High Court be not sitting, then 
ju ffmen s Judge of the .«;aid High Court, upon the peti- 

tion, of any part)' who considers himself aggrieved by any prchminaiy or inter- 
locutor)' judgment, ^decree or order of the said High Court, m any such proceed- 
ing as aforesaid, not being of criminal jurisdiction, to grant permission to such 
party to appeal against the same to Us. Our Heirs and Successors, in Our or 
Their Privy Council, subject to the same rules, regulations and limitations as 
are herein expressed respecting appeals from final judgments, decrees and orders. 

33. And We do further ordain that from any judgment, order or sentence 

, of thc High Court of Judicature at Patna, niade in 

Appeal m criminal cases exercise of Original criminal jurisdiction, or in 

any criminal case where any point or points of law have been reserved for the 
opinion of the said High Court, in manner provided by the 18th clause of these 


NOTES. 

Cl. 31: Disciplinary Jurisdiction — 
No ncht of appeal to His Majestj in Onm- 
cil. 1 P. 590=1922 P. 603 also 52 

I.C. 599=4 P.L J. 423 ; 22 Pat L T. 341 
=20 Pat. 561=1941 Pat. 225 (No leave to 
appeal to P.C. can be granted from order 
summarily rejection application lor refe- 
rence under S 66 (3). Income-tax Act. 

Cl. 33; CoNSTRuenov and scope— Crimi- 
NU. CASE— Lea vx to appeal — Gtant or. — 
The matter of appeals to His Majests 
Council from decisions of the High Court is 
limited by the Letters Patent under which 
the High Court's jurisdiction is exercised. 


While Q 31 of the Letters Patent refers to 
avil appeals, the matter of criminal appeals 
IS dealt with by Cl 33. The wording of 
a. dd is very precise and must be stncllj 
construed. Under that clause there is a 
right of appeal from any judgment or order 
or sentence made in the exercise of original 
criminal jurisdiction. Leave to_ appeal is 
also granted when a point or points of law 
have been reserved for the opinion of the 
High Court in the manner provided by O. 
18. \Vhen the case does not fall under 
either of these two categories, tliere is no 
ncht of appeal. 14 P. 318=15 Pal.L T. 
833=1935 P. 66. 
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presents, by any Court which has exerased original jurisdiction, it shall be 
lawful for the person aggrieved by such judgment, order or sentence to appeal 
to Us, Our Heirs or Successors in Council, provided the said High Court declares 
that the case is a fit one for such appeal and the appeal be made under such con- 
ditions as the said High Court may establish or require, but subject always to 
such rules and orders as are now in force, or may from time to time be made 
respecting appeals to Ourselves in Council from the Courts of the Province of 
Bihar and Orissa. 


34. And We do further ordain that, in all cases of appeal made from any 

_ , . judgment, decree, order or sentence of the High 

nf f ° Coutt of Judicaturc at Patna, to Us, Our Heirs or 

ot copies of evidence and - *' • y-x n't. • t> • /- -i 

other documents. Successors m Our or Their Privy Council, sucn 

, , High Court shall certify and transmit, ^to Us, Our 

Heirs and Successors in Our or Their Privy Council, a true and correct copy of 
all evidence, proceedings, judgments, decrees and orders had or made in such 
cases appealed so far as the same have relation to the matters of appeal, su^ 
copies to be certified under the seal of the said High Court. And that the said 
High Court shall also certify and transmit to Us, Our Heirs and Successors, in 
Our or Their Privy Council, a copy, of the reasons given by the Judges of the 
said High Court, or by any .such Judges, for or against the judgment or defer* 
mination appealed against. And We do further ordain that the said High Court 
shall, in. all cases of appeal to Us, Our Heirs or Successors, conform to and 
execute, or cause to be executed, such judgments and orders, as we, Our Heirs 
or Successors, in Our or Their Privy QmnciJ, may think fit to make in Ihe 
premises, in such ijianner as any original judgment, decree or decretal orders, of 
other order or rule of the said High Court, should or might have been executed. 

Exercise of jurisdiction elsewhere than at the usual , place of sitting 
of the High Court. 

35. And We do further ordain that, unless the Governor*General in 

cll otherwise directs, one or more Judges of tn 
Orissa by High Court of Judicature at Patna shall visit tne 
y of circuit. Division of Orissa, by way of circuit, whene'er the 

Chief Justice from time to time appoints, in order to exercise* in respect of wse 
arising in that Division the Jurisdiction and' power by these Our Letters 
or by or under the Government of India Act, 1915, vested in the said ^6 
Court: Provided always that such visits shall be made not less than four ti 
in every year, unless the Chief Justtce,*with the approval of the 
Governor in Council, otherwise directs: Provided also that the said High 
shall have power from time to time to make rules, with the previous sane ^ 
of the Lieutenant-Governor in Council, for declaring what cases or 
cases arising in the Division of Orissa shall be heard at Patna and not 
Division, and that the Chief Justice may, in his discretion, order that any p 


NOTES. 

Cl. 35 .— Patna High Court Rules, Ch. 
XXII, R, 5 and Ch. II, R. 4— Vacation 
Judge — Power to hear case arising m Orissa 
130 I.C. 262=1931 P. 61. Under O. 3S 
read with R. 5 of Ch. XXII of the Rules 
of the High Court, the Vacation Judge has 
no jurisdiction to hear a matter which is 
required by tiiose provisions to be heard In 
Orissa. The power given to Ihc Vacation 
Judge by R, 4 in Chapter II of the Rules is 
confined lo Patna as distinguished frerni 
Orissa. R. 5 cannot be read with, or as 
controlling R. 4 of Chapter II and there- 
fore ibe discretionary power of the Chief 


Justice under Cl. 35 of Letters P 
order that any particular case Patna 

Division of Orissa shall be heira z 
docs not vest oil the Vacation the 

possible inconvenience arising *^,,-.9 is 
absence of a Vacation Judge for U 
no reason for placing upon R. 4 " , ^ 

pretation which it will not bear u yvH 
bad to Uie other rules m Cln. H '‘"L'pat 
and a 35 of the Letters Patent. “ ‘ 
L.T. 862. As to jurisdiction of 
Judges to decide cases wIict ofiicc ^ . injs 
Judge is vacant. 17 Pat. 574 -W.>o 

Pat. S50. 
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cuUr ca«c ansing m the Diviuon of Onssa shall be beard at Patna or in that 
Dmsion 

V) And We do further onhin lint whenever il appears to the Lvculenant- 
c , . Governor m Council, subject to the control of the 

Governor General in Council, convenient that the 
Jun<dictton and power b> these Our Letters Patent, 
or b\ or under the Government of India Act, 1915, vested m the High Court of 
Judicature at Patna <hould be exercised m an) place within the jurisdiction of 
an) Court subject to the <npcrinlcndcncc of the said High Court other than the 
usual place of silting of the said High Court, or at several such places by way 
of circuit, one or more Judges of the Court shall visit such place or places 
accordmgl) 

37 And We do further ordain tint whenever an) Judge or Judges of the 

_ , , , High Court of Judicature at Patna visit an) place 

^ under the 35th or the 36th clause of these presents the 

omtmssion or proceedings m cases before him or them at such place 
shall be regulated b) any law relating thereto which 
has been or ma) be made h) competent legislative authority for India 

Dctcgalion of DuUesto Officers 

38 The High Court of Judicature at Patna may from time to time make 

^ ^ rules for delegating to an) Kcgistrar, Prothonotar) or 

Power to delejrate duties ^taster or other official of the Court an) judicial 

quasi’judicial and non judicial duties 

CessaUon of Jurtsdxchon of the High Court of Ju(i\caiure at Fort IVtlhain 
vt Bengal 

39 And We do further ordain that the jurisdiction of the High Court of 
Judicature at Port William m Bengal m any matter m 
which jurisdiction is by these presents given to the 
High Court of Judicature at Patna shall cease from 
the date of the publication of these presents and that 
all proceedings pending in the former Court on that 
date in reference to an) such matter shall be trans 

ferred to the latter Court 

Provided first that the High Court of Judicature at Tort William in 
Bengal shall continue to exercise jurisdiction— 

(o) m all proceedings pending in that Court on the date of the publica 
tion of these presents m which any decree or order other than an order of an 
interlocutory nature, has been passed or made by that Court, or in which the 
V alidity of any such decree or order is directl) in question , and 

(b) m all proceedings [not being proceedings referred to in paragraph 
fa'l of this clause! pending m that Court on the date of the publication of these 
presents under the I3th iSth 22nd 23rd 24th 25th, 26th 27th, 28th 29th 
32nd 33rd, 34th or 35th clause of the Letters Patent bearing date at Westminster 
the tvventy 'eighth day of December, m the Year of Our Lord One thousand eight 
hundred and sixty five relating to that Court, and 

(c) in all proceedings instituted m that Court on or after the date of the 
publication of these presents, with reference to any decree or order passed or 
made by that Court 

Provided secondly, that if any quesUon arises as to whether any case is 
covered by the first proviso to this clause, the matter shall be refwed to the 
Chief Justice of the High Court of judicature at Fort William in Bengal, and 
his decision shall be final 

COM -423 


Cessation of juris fiction 
of the Biith Court of JTudi 
csture at Fort William Over 
the province of Bihar and 
Orissa 
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High Court to comply 
with requisitions from Go\ 
eminent for records etc 


41 


Calls for Records, etc , by the Government 
And It IS Our further will and pleasure that the High Court of Judicature 
at Patna shall comply with such requisitions as may 
be made by the Lieutenant Governor m Council, for 
records, returns and statements, m such form and 
manner as he may deem proper 
Poivers of Indian Legislatures 

And We do further ordain and declare that all the provisions of these 
Our Letters Patent are subject to the legislative 
Powers of Indian Legis power of the Governor General in Legislative Council 
a ures preserve Governor General m Council under 

section seventy one of the Government of India Act, 1915, and also of the 
Governor General in cases of emergency under section se\ enty tv. o of that Act 
and may be in all respects amended and altered therebj 

In witness whereof We have caused these Our letters to be made patent 
Witness Ourself at Westminster the Ninth day of February, m the year of Our 
Lord One thousand nine hundred and sixteen and in the sixth year of 
Our Reign % 

By warrant under the King’s Sign Manual 

(Sd) SCHUSTER 


THE INDIAN LIFE ASSURANCE COMPANIES ACT 
See The Insurace Act (IV of 193B), supra 
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Short title j 

Amendment 

1908 

IX 1 

The Indian Limita 
tion Act 1908 

Rep in part, XVil Of 1914 S 3, XVIH of ^^19 
virr of 1930 




Amendcll XXVI of 1920 X of 1922 Xlotlf^ 
XXX 01 1925 I of 1927 IX of 1927 X of 19-' 

I of 1929 XI of 1929 VIII of IM ."-Vj 
1937 XX of 1957 Govt of ladm (A“ “ iSio 
La»i.) Order >937 IV of 1938 XKKIVol 
and X o' 1940 — 


LEG REF 

^ For Statement of Objects and Reasons 
ste Ga ette of Indta 1908 Pt V p 22 for 
Report of Select Committee see tbid 1908 
Pt V p 223 and for Proceedings m Coun 
cil see ibid 1908 Pt pn 2 13 37 and 

NOTES 

Cl 40 — Judgment — Order direclmg 
trial of certain issue — Court hearing appeal 
after return of findings entitled to disrcg'ird 
order of remand 2 Pat I J 663= 

41 I C 337 

Limitation Act 

Scope of Act — Act is a complete Code 
ProMSion saving bar of 1 m tation must be 
contaned or ncce5»aril> implied from tb* 
Act 1928 M 509 Provis ons of the Act 
are exhaustive — Analogical extension of 
saving clauses not allowed — Considerat ons 
of exped cncj or hardship immaterial 32 


1938 Nag 534=1 L R (1940) Nag 
40 Bom L R 1134=1939 Bom 1 
Rang 276 (F B ) I L R 0939) All 20/ 
=1939 A L J 29=1939 All 82 . 

Object op Act —The intention of "A 
of limitation is not to give a rig , ^ 

there is none but to interpose a exist 


N 5=16 I C 742=16 C L J 282 39 M 
4a6 54 A 525=1932 A 543 1931 A b J 
1018=1931 A 635 (F B ) ^he ^mi^ 
lion Act does not create new ob 
but only provides periods within wh . 
must be brought 39 M 456=28 M b J 
571 17 C W N 5=16 C L J 282 44 M 
L J 303=1923 M 462 , 

Am-ICABTLITY OF V* ^ e IcW 

limitation is a br/nirh of tht adjtem 
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[7th August, 1908. 

An Act to consolidate and amend the Ltnv for the Liimtation of Sints and for 
other purposes 

Whereas it is expedient to consolidate and amend the law relating to 
the limitation of suits, appeals and certain applications to Court; and whereas 
it is also expedient to provide rules for acquiring by possession the ownership 
of easements and other property; It is hereby enacted as follows — 


NOTES 

and is applicable to all proceedings which it 
governs from the date of its enactment, 62 
I C 100=2 P.L.T. 66L See also 67 I. A. 
2SI=I.L.R. (1910) Lah. 493=1910 P.C. 
11&=(1940) 2 M.L.J. 903 (P C.); 20 C. 
W N. 952=34 I C. 273; 1940 Mar.L.R. 
125 (Civ.). Limitation is a question of pro- 
cedure and not one of jurisdiction. A 
wrong decision whether express or implied 
on a question of limitation does not oust the 
jurisdiction 54 A. 573=1932 A.L.J, 365 
=1932 A. 273 (F.B.): 46. 1. C. 569 The 
law applicable to a suit or proceeding is the 
law in force at the date of the institution 
of the suit or proceeding. 40 I. A. 74=35 
A 227=25 M.L J. 131 (P.C.); 29 I.C. 
M3- 21 I.C. 113: 20 I.C. 821=18 C.LJ. 
27; 19 C.L.J. 187=19 I.C. 968; 43 M.L.J. 


184=1922 M 417 See also 62 I.C. 100= 
2 P.L.T. 667 ; 20 C.W.N. 952=34 I.C. 
27, 1940 Mar L.R 125 (Civ.) It is in- 
correct to say that because the first Limi- 
tation Act was not introduced until 1877 
there was no law of limitation in force in 
1872 There was a law of limitation laid 
down in S. 14 of Bengal Regulation (III 
of 1793) which provided a period of 12 
years for the cause of action for any suit. 
I.L R. (1939) All. 990=1939 A.L.J. 1127 
=1940 Alt.^ 29^ The Act does not apply to 
aetums tthtch tl is the Courts duty to take 
wtihout any formal appUealtoiti. 19 C.W, 
N. 473=22 C.L.J. 66 Nor to applications 
to Court which it cannot refuse nor to 
applications for the exercise of functions of 
a purely ministerul character. 9 Bur.L, 
T, 148=35 I.C. 950; 1930 N. 206. Nor 
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Short title extent and 
commencement 


PARTI 

Preliminary 

1 (1) This Act may be called The Indian 

Limitation Act, 1908 


NOTES 

io Letters Patent Appeals 60 I C 737=3 
L L J 36 nor to references to a Judge on 
an order of the Deputy Registrar of the 
Chief Court of Lower Burma 38 I C 563 
=9 Bur L T 226 Act applies to appeals 
front Revenue Courts 25 I C 703=J7 O 
C 234 The provisions of the Act do not 
govern suits and applications provided for 
b> the Agra Tenancy Act 1938 A L J 
208=1938 All 213 Sec also 14 R D 248 
Act not retrospective and cannot revive a ' 
right to sue a judgment or decree barred 
or unenforceable before the Act 48 I A 
335=26 C W N 858=49 C 203 (P C ) , 
33 A 356=38 I A 87=21 M L J 645 (P 
C ) 43 I C 50=33 M L J 753 40 M 

846=41 I C 546 39 M 645=29 hi L J 1 
See also 1928 B 28=29 Bom L R 1563 If 
there has been an interval between the pas 
sing and the coming into force of a later 
Limitation Act it is clear indication that the 
Act was meant to have a retrospective opera 
tion 43 M L J 184=1922 M 417 New 
rules of limitation which are merely proce 
dural apply to causes of action arising before 
their enactment 62 I C 793=41 M L J 
65 Although It IS not a matter of law still 
it IS a matter of uniform practice that civil 
revisions are entertained only t{ they are 
filed within three months of the date of the 
order sought to be revised 1933 P 582= 
147 I C 200 See also 30 S L R 271= 
1936 Smd 172 Act applies to arbitrahon 
proceedings and an arbitrator is bound to 
give effect to all legal defences including a 
defence under any statute of limitat on 56 
C 1048=1929 PC 103 (P C ) See also 
1931 M W N 451 34 L W 507=1931 Jf 
619 It does not necessarily follow that 
awards which have not been decided m ac 
cordance with the law of limitation are on 
that account invalid 34 L W 507=1931 M 
619 As regards the application of the 
statute of limitation, there is no analogy be 
tween the position of a debtor to and a 
creditor of, a companj m liquidation, and 
the winding up does not prevent the statute 
from running m favour of persons indebted 
to the company 60 I A 13=54 A 1067= 
64 M L J 403 (P C ) Per Boys J — 
The operative sections of the Limitation Act 
applj to all suits whether in the civil or the 
Revenue Courts while the schedules onlj 
refer to the particular matters there dealt 
with and for the limitation affecting parti 
cular matters with which the Tenancy Act 
1 $ concerned reference must be made to the 
Tenanev Act for the period of limitation 
1930 A L J 230=1930 A 193 (F B ) See 
1938 ALJ 203=1938 All 213 The 
general provisions of the Limitatiim Act 
arc founded mainly on equitable considern 


tions which apply as much to the period of 
limitation prescribed by the special Act as 
to the period of limitation prescribed by the 
Limitation Act The principle of S ^ of 
the Limitation Act can be applied to a 
reference under S 66 (2) of the Income tas 
Act 9P 177=122 I C 810=1930 P 14 
Under the Limitation Act as amended m 
1922 Ss 4 9 to 18 and 22 are applicable to 
a proceeding under the Agra Tenancy Act 

14 R D 248 See also 1938 All 213 AUo 
' to Sikh Gurdwaras Act 1930 L 800 See 

also 43 M L J 168=44 M 785 , 44 M 817 
Wliere an appeal from the decree of th® 
Consul General is presented his duty is onlj 
to take the memorandum of appeal when it 

15 presented to him and transmit the Mine 

together with other papers to the Hign 
Court He cannot decide whether the ap 
Peat IS barred by time It is only when fh* 
appeal comes on for hearing that the 
tion of limitation can be t^en 146 1 
45=14 L 656 , 

Construction — The statute of 
should be construed strictly 47 I C 
27 I C 935=11 N L R 18, 32 I C 5M 
1929 L 513, 1938 A W R (B R ) 200 
See also 1939 AW 82 The Act is strict a"® 
inflexible and does not admit of an eauit*2| 
construction 11 Pat L T 403=1930 P 
4So 59 I A 283=63 M L J 329 (P C/ . 
1933 C 422=144 I C ISO In a matter 
governed by the Act which m soffl 
respects gives the Court a statutory 
tion the Court has no general 
outside (he limits of the Act to . . 
With Its provisions or to relieve ^ ® „£ 
from the operation of the Act m a cas 
hardship or mistake 1935 P C 83 — 0 * . 

L J 665=62 I A 80=57 A 242 (P ^ > 
1935 A 323 1929 A 677=118 I C 6 ?^ 

1933 C 422=144 I C 150 1941 Rang. K 
R 1 The Courts m India are hound oy 
the specific provisions of the Limitation 
and are not permitted to move outsia 
ambit of those provisions "^here 
place in the law of limitation m 1 "“ - 
a general principle of limitation 
not permissible to the Court to .-,1 

the provisions of the Limitation Act g 
principles and to apply these for 

cases which are not specificallv PJ®'',,, ^7 
by He Act Itself I L R (1539) A” ij' 
=1939 A L ; 29=1939 All ® 

Courts should, as far as possible P*^SL/>ur 
the Limitation Act a constriicti^ 
able to the plavtUffs 1930 M 991=59 M 
L J 881=54 M 445 In determining 
proper article of the Limitation Act a^“ 
cable to a suit what has to be considerc 
the true effect of the suit and not its form^ 

Of verbal description 1934 L 723, 

OWN 1005=15 Luck 157 If the plain* 
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NOTES. 

tifl I* cntitlcil *o to frame Ins suit as to tniLe 
a certan article pisinp a fasonralle tientx! 
of Imitation apolicalde it ts not a snld 
olijretion to <a\ tint fie couM Inxc framed 
It otliemi«c «o 35 to make a lc«$ fasoiiratle 
article arrlicille 19t2 ALT 317=1932 
A 3«S 127 I C f,59=1930 N 300 Stf 
aJtei IdG 1 C fill Tlie rule is now well 
settled tint hp'c of limitation apart from 
S 25k bars onh tlie remedi and does not 
fxtinpuish the title of the claimant '?2 A 
979=1930 A R5S. 132 I C «1=193I I 
fififi Vor does it extinRansh a debt ^3 A 
<«3=19J2A 199 SftaltoSiA 525=1932 
A 543 Courts are not at tilcrla toalioas new 
periods of suspension not pros i led for in 
the Act 40 M 1010=43 1 C 31=33 M 
L J 320 (r n ) As to conslruciion of 
(he Act, tee afto 67 I C 365=55 T 1 R 
1922 (particular articles to be applied m 
preference to Ecneral articles) .21 M L J 
1011=12 1 C Wa 41 M lfi=33 M L J 
35 ‘Too afio 1930 N 300 1930 N 3<^ 110 
I C 157=1931 N 47 127 1 C fS9=I9J0 
N 300 Special article of a special local 
Act must be applied in preference to Rencral 
article 103 I C 431 The first and the 
third columns of an article should be Riven 
the same meaninjj as in other columns 40 
M 1N0=33 M L J 320 (t B ) Wliere 
both first and third columns of an article do 
not apply to a case the residuary article 
must be applied 40 5f 1040=33 5f L J 
320 The Court in discovering the Article 
of the Limitation Act applicable to a suit is 
not tied down to the statements in the plaint 
In order to determine it it is the duty of the 
Court to consider tlie facts and circum 
stances admitted and proved in the case 
IS Luck 157=1940 O 134=1939 OWN 
1005 39 Dorn L R 224=1937 Bom 244 It 
IS impossible for parties by consent or V'rcc 
ment to extend or alter the period of limi 
tation Parties cannot waive the statute 
178 I C 20=1933 Rang 328 In consider 
mg whether a particular remedy is barred 
one looks not at the relief given but at the 
cause of action that is at the necessary alle 
gallons which have to be made and found 
before the relief sought can be g'vcn 
I L R (1939) Nag 1=1938 N 335 
(F B ) A statutory liability will be 
governed by the same articles as a Common 
Law liability if the words of the articles 
are capable of covering it 42 I C 502= 

33 M L J 379 The sections m the Act 
govern and control the application of the 
articles except where the language of a 
particular article clearly precludes the appli 
cation of a section 12 I C 695=21 M 
L J 1041 Exemption from Limitation — 
Ground for — Not stated m execution appli 
cation — Party not entitled subsequently to 
rely on it 1933 S 365 Obstruct on to 
a right of way being a ‘ continuing nuisance 
Limitation does not apply to such a case 
60 C L J 213 

BiniDEN OF PROOF —When limitation is 


IjldW in Jtftncc the duly ot rrovmg that 

W R ‘(Rr, )"677 A 

Act AppLirs TO Claims ^OT Dfitnces — 
1 imitation Act docs not bar defences to an 
letion <*17 plea of fnul 20 C W N 
I C 37=31 M L T 362 (PC) 
37 Bom L R 471 See 35 IC 610 49 
1C 115 IP-’S C 810=110 I C 571 1929 
A 77 but the Act bars a plea of set ofT 
(f I C 209=25 C W N SCO The Act 
does not bar il e use of a mortgage as a 
sh eld b\ wav of entiitable defence, though 
« « t to enforce it is barred 10*1 I C 149= 
1923 A 99 See aUo 112 1 C 767=1931 

0 157 138 I C 206=9 OWN 3S7 A 

1 arty m possession cannot be pretudicially 

affeeiel K the im of 1 mitation 132 I C 
661=1911 L 668 Even if a claim based 
oa ccflam facts is barred bv efOux of time 
a defence 1 ased on those facts is not <o 
barred 182 I C 510=1938 Lah 286 It 

IS not the law that limitation ean never affect 
a plea urged in defence \Vhere (he plea 
rests on a right which the defendant had 
no oeeasion to urge until Jus possession was 
attacked limitation would not ordinarily 
affect his defence but when his defence 
raises a plea of «ome inchoate or imperfect 
right the establishment of which would 
depend unon a suit wifhm a particular t me 
he shout 1 not be allowed to urge that de 
fence if the suit which has not been brought 
would at the time when he urgM the de 
fence have been time barred 1939 Mad 
67fi=(!939) 1 L J 770 By the Punjab 
Laws Act 1872 the Mahomedan Law is 
made aoolicable to the religious institutions 
of AfusJims but only in so far as it has not 
been modified by legislation Thus the 
Limitation Act anrl es though limitation is 
not an original nrinr nal of Mahomedan Law 
Tic roles of Imitat on which applies to a 
suit are the rules in force at the date of the 
institution of the suit limitation being a 
matter of procedure It cannot be doubted 
that the Limitation Act aoplics to immovables 
made waqf notwithstanding that the owner- 
ship in such property is said to be m God 
TTie Limitation Act provides a rule of pro 
cedure whereby British Indian Courts do not 
enforce rights after a certain time with the 
result that certain rights come to an end It 

tf vnpossihle to read into the modem Ltmi 
Mum Acts tmy exception for properly made 
vcetqf for the purpose of a mosque whether 
the purpose be merely to provide money for 
the upkeep and conduct of a mo»quc or to 
nrovide a site and building for the purpose 
67 I A 251=1 L R (1940) Lah 493=52 
L W 266=44 C W N 957=42 Bom L R 
1100=1910 P C 116=(I940) 2 M L J 903 
(P C ) 

STAl^•I^c PoiKT — As to starting point of 
limitation, jrr M I C 447=19 A L J 836 
\^en an appeal is preferred against an on 
gmal decree after amendment but not attack- 
mg any point in the amendment, the period 
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(2) It extends to the who!e of Bntish India; and 

(3) This section and section 31 shall come into force at once The rest 
of this Act shall come into force on the first day of January, 1909 

_ - 2 In this Act, unless there is anything repug 

Definitions context,— 

(1) “applicant’ includes anj person from or through uhom an applicant 
derives his right to appl) 

(2) ‘bill of exchange” includes a himdi and a cheque 

(3) “bond” includes anv instrument vvherebj a person obliges himself to 
pay money to another, on condition that the obligations shall be void if a speci 
fied act IS performed, or is not performed, as the case may be 

(4) “defendant” includes any person from or through whom a defendant 
derives his habilit} to be sued 


NOTES 

of limitation is computed from the date of 
the original decree 43 A 380=19 A L J 
152 The period during which the execu 
tion of a decree is stayed by order of Court 
can be deducted in computing the period of 
limitation for executing a decree 1923 C 
316 As to Suspension of limitation period 
during pendency of Insolvency petition see 
(1937) 2 M L J TO3 1937 M W N 1182 
Institution of administration suit does not 
save or suspend limitation 38 Bom L R 
864sl936 Bom 423 Time b<>»ia fide spent 
in appeal to administrative authorities 
may be deducted 29 S L R 382sl936Sind 
108 Starting point — Decree incapable of 
execution— Time when beguis to run 1922 
C 136 Where a plaint is amended it 
relates back to the <^te of the presentation 
of the plaint and limitation is counted from 
the date of the presentation 63 I C 701 
An order of Court cannot give a cause of 
action to a party to start a judicial proceed 
mg A cause of action briefly means right 
aivd vVie tnfTmgtmtnV oi the ngbv Where 
a party has an undoubted right and that right 
IS infringed a cause of action at once accrues 
to him Wlien it has so accrued and time 
has begun to run against him an act of Court 
restraimng him from interfering with or 
obstructing the opposite party passed >n a 
suit b> that party can never amount to an 
infrmgcment of his right I L R (1939) 
Bom 173=40 Bom L R 1134=1939 Bom 
I A party catmot claim fresh period of 
limitation on the basis of an order of execu 
tion Court which referred him to a regular 
suit if so advised 40 P L R 768=1938 Lah 
437 So long as the attachment is m force 
the decree must be considered under exe 
cution and the decree holder is not called 
upon to make any fresh application to that 
effect If he files a fresh application during 
the pendency of the previous appitcalion it 
IS not subject to any limitation 189 I C 
^85 Starting point in caic of fresh cause 
of action See 43 M 84>=59 I C 472=39 
M L J 312 1938 M U N 113=1938 

Mad 429 The question vfhetlier an appli- 
cation for review gives a fresh starling po nt 
of limitation for a declaratory suit depends 


upon whether the application reopened tl^ 
question already decided 24 O C 286=66 
I C 205 The pendency of an arbitration 
before an arbitrator does not oust the juris 
diction of a Civil Court and the fact of the 
reference does not suspend the operation of 
limitation 61 I C 807=6 P L J 273 
Condition that suit is to be filed 'within two 
months Starting point See 1937 M W 
N 1319 Where time is given to a 
to pay a certain sum of money by a 
date , It includes that date The word v/ 
indicates the utmost limit of lime being the 
end or the expiry of the date or period indt 
cated, and in reckoning a day it 
taken as from midnight to 
Although a Court of Law is not expecteo 
to receive money after 5 p M or 6 ? « 
if a tender is made at any time before rriio 
night that day it is a valid tender IS Wjs 
L J 503=42 Mys H C R 545 WjM' 
in a suit against two defendants an mte 
locutory judgment is passed dismissing 
suit against one of them and a final yi g 
merit Vattr tm dwftiissmg the sut . 
both limitation for purposes of 
begins to run from the date 0‘ ' j- 

locutory judgment so far as the 
fendant is concerned as if there have 
two decrees one bearing the former u 

164 I C 2.8=1936 Rang 3.3 Sa.t ag;»' 

;:s’«.^'a?°'''a7a^sr 

period IS extended against the otne ^ 
32 S U R 106=1937 Sind 281=172 I C 
Laches —Defence of laches 
vail where a statutory period "^of—ig 
IS prescribed 41 C 771=26 I C 
C W N 631 A plea of 
IS apparent on face of record cw oc 
m appeal though not taken m trial 
where such plea has not been vvaiveo 

2 *(4) ' Defenpant" — 
bom son m a joint Mitaksliara ^ 709 
-Liab,.ity to be sued 5'e 3 .’ L 3 
Independent trespasser claiming to oe m i ^ 
session in his own right docs not deriv 
bility through a former trespa«er 

858=44 I A 1W=32 M L J 50o (P C f 
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S 3) Tjie Indian LikiiTATios Act (IX or 1903) 

(5) "cn<emcnt" includes a right not insing from contract, by which one 
person IS cntillctl to rcmo\c and appropnatc for his owm profit an> part of the 
‘Oil bclonpng to another or anything growing in, or attached to or subsisting 
upon the land of another 

(6) ' foreign country means any country other than British India 

(7) "good faith" nothing shall be deemed to be done in good faith which 
IS not done with due care and attention 

(8) "plamtifT," includes any person from or through whom a plaintiff 
denies hrs nght to <ue 

(9) promissory note* means any instniment whereby the maker engages 
absolutely to pay a specified «um of money to another at a time therein limited, 
or on demand, or at sight 

(10) "suit’ docs not include an appeal or an application and 

(11) ‘trustee’ docs not include a bcnamidar, a mortgagee remaining m 
possession after the mortgage has been satisfied or a wrong doer in possession 
wathout title 


PART n 

Limitation of Suits, Appeals and Applications 
3 Subject to the provisions contained m sections 4 to 25 (inclusive), 


Dismissal of suit* etc 
instituted etc after period 
of limitation 


eiery suit instituted appeal preferred and application 
made after the period of limitation prescribed there 
for by the first schedule shall be dismissed although 
limitation has not been set up as a defence 


NOTES 

Sec 2 (5) Easemevt— One Person 
—An indeterminate and /luctuatms body like 
the Sonthals and GhamaU cannot acquire 
ea<ement rights 2 P L J 323=39 1 C 
S6S A mere right to fish not excluding the 
rightful owner is a profit a prendre and falls 
Hilhui the definition of easement riven in 
S 2 (S) of the Act 148 I C 431=1934 
P 420 So also a r gl t to cut bamboos m 
another s land 155 I C 96(=16 Pat L T 
192=1935 P 188 

Sec 2 (7) Good Faith —Wanton 
neghgence on ihe part of a Itgai adviser is 
not good faith 3 P L J 484=46 I C 
509 See 13 I C 260=5 SLR 181 

Sec 2 (8) —The term plaintiff does 
not include ghatssal Ghatwal does not 
claim through his father 17 C W N 137 
=40 C 173 Mere transfer of title does 
not prolong cause of action 24 I C 216 
7 MIA 323 (353) As to purchaser 

from Government see 28 C W N 06=tlK4 
C 394 A succeeding wilaiidar claims un 
der his predecessor So adverse possession 
against the previous holder operates equally 
as bar to a suit b% the successor against the 
sendee of ttviMn lands 55 B 21=129 I C 
145=1931 B 24 

Sec 3 Scope of Section — S 3 is 
mandatory and a suit or an application shall 
be dismissed even if limitation has not b^ 
set up 24 C L J 467=21 C W N 564 
39 I C 154=11 Bur L T 73 29 I C 476 
=19 C W N 970 See also 150 I C 588 
=1933 N 109, 152 I C 939=1933 A 923. 
1935 P C 83=68 M L J 665 (P C ) But 


w 23 I C 360 16 I C 418 42 I C 536 
32 I C TBS 34 C 941 (F B ) , 1933 A L 
j 1283 I L R (1937) Nag 61=1936 
Nag 265 I L R (1939) All 990=1939 A 
L J 1127=1940 All 29 S3 applies to 
every suit including suits concerning mos 
ques religious endowments and lands and 
buildings dedicated to religious uses 40 
PLR 319=1938 Lah 369 An appi ca 
tion to execute an award under the Bom 
baj Co operative Societ es Act falls with n 
S 3 and the Limitation Act is applicable 
to such an applical on 40 Bom L R 889= 
J935 Bom 424 The principle is applicsble 
even to an appellate Court 1936 N 285, 

I L R (1937) Nag 61 Though Iimita 
tion IS not pleaded in the written statemenf, 
or ever raised in the trial Court and no 
issue framed on the question of limitation 
and no reference therctois made anywhere 
in the judgment of the trial Court the ap- 
pellate Court before which the plea is first 
raised must take notice of it if it appears 
to that Court that the suit is barred by time 
20PatLT 124=1939 Pat 421 No doubt 
the plea of limitation can be urged at any 
stage haling regard to S 3 but when a 
partj does lake the appropriate defence but 
does not put before the Court materials to 
sustam that defence it is d fficult for the 
Co irt s tting m appeal to give effect to the 
defence contention 6t C L J 513=1936 
Ca! 382 Court has no power to relieve a 
suitor on the ground of hardship or mistake 
30 S L R 242=163 I C 91=1936 S 169 
(appI cation under O 22 R 9 C P Code) 

A eombmation of claims m one action can 
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Explanation — A suit is instituted, m ordiniry cases, when the plaint is 
presented to the proper officer, in the case of a pauper, when his application 
for leave to sue as a pauper is made, and, in the case of a claim against a 
company which is being wound up by the Court, when the claimant first sends 
m his claim to the official liquidator 


^ NOTES 

be spilt into its component parts each of 
which comes under its own rule of limita 
tion 130 I C 574=1931 L 309 A Court 
IS not bound to take notice stto inolu of the 
^ct that an application made at the Inal 
Court was barred by limitation 1929 A 
485=121 I C 552 But see also 1930 A 
699 1940 Kang L R 273=1940 Rang 207 
In an application for transfer of execution 
the transferring Court should investigate 
the question of limitation when raised is it 
IS the proper Court to decide such objections 
under S 39 C P Code 1929 M 199= 
29 L W 246 Any Court having an appli 
cation for execution made to it must stio 
vioUt determine the question of limitation 
It has not only poner but duty to deter 
mine such question 1930 A 699 S 3 is 
not affected bj S 151 C P Code 57 1 
C 15 Inherent powers of Court cannot 
be invoked to evade limitation 43 M L J 
184—1922 M 417 (2) Court is assumed to 
have decided pica of limitation unless con 
t«fy js, shown 8 Pat L T 494=1927 P 
261 Tlie question v.hether a suit is with n 
time must be decided pnmanlj on the basis 
of the plaintiffs own pleadings and not on 
the basis of defence set up 1933 L 404 
See also 1933 L 491=34 P L R 841 It 
18 in the discretion of tlie Judge or the 
orncer appointed in that behalf to accept an 
application bejond office hours or refuse to 
do so and if the discretion is exercised m 
favour of a litigant who unfortunately could 
not approach the Court or the ofTcer ap- 
pointed m that behalf during the usual Court 
hours but did manage to approach him on 
the last day of limitation and prevailed upon 
him to accept the presentation on that day 
it could not be said that the discretion was 
not properly exercised Where an applies 
tion for execution is presented to an officer 
appointed to receive such application on the 
last day of limitation beyond ofTcc hours 
the presentation is valid No rat fication by 
the Judge IS necessary for such presenia 
tion 1 L R (1938) Nag 451=1938 Nag 
46 S 3 IS mandatory and leaves no room 
for cqi liable cons derations 197 I C 217 
Suit — Schedule I prescribes period of 
limitation for bringing suits and S 3 docs 
not apply to defences 1 P R 1916=32 I 
C 483 40 I C 820=1917 M W N 327, 
40 I C 3SS=S L W 593 But see 41 M 
102=33 M L J 309 (A person whose right 
to set aside an alienation is barred cannot 
attack the alienation by wa> of defence to a 
suit for possession brought by the alienee) 
Exemption from 1 nutation cannot be rccog 
nised apart from what the Limitation Act 
itvH provides 37 M 186=24 M L J 96 
62 C «c=l935 C 333 Disquahrication of 


a proprietor imder the Court of Wards Act 
IS no ground for exemption from limitation 
46 C 694=23 C W N 531=36 M L J 
210 (P C ) 28 I C 818=19 C W N 1193 
An application to execute a decree of Baro 
da Qjurt sent to British Court is governed 
by the local law of the Court where the ap- 
plication to execute is £1ed and will be re 
jected if barred bj the Act 40 B 504= 
18 Bom L R 481 The Act applies to ap 
peals from Revenue Court to the District 
Judge 25 I C 703=17 0 C 254 
Act does not apply to reference to a Judge 
on an order by a Deputy Registrar of the 
Chief Court 38 I C 563=9 Bur L T 226 
Plea of prescriptive right » e , positive 
limitation cannot be taken at any stage 
1928 N 203 S3 Limitation Act does 
not apply to the case of a claim by a 
lor against the company 8 R 581=1931 
R 72 Application by Official Assignee 
under Ss 7 and 36 Presidency Towns In 
solvency Act is equivalent to suit for the 
purpose of this section and Art IW 59 
M 1020=1936 M 778=71 M L J 289 (F 
B ) , 

Dau: of iNSTiiUTiOM —For purposes « 
Limitation Act a suit must be deemed to M 
instituted on the date on which the plainj 
IS presented to the proper officer even in tne 
case of suits where leave under Cl 12 oi 
the Letters Patent is necessary TI erefore 
a suit IS within time if the plaint is present 
ed to the proper officer jvithin the pe^d o 
limitation even though leave under Cl i 
of the Letters Patent is obtained 
expiry of such period 44 C W N 
Where a memorandum of appeal i* P^” 
ed to the Court on the last day 
tion with insufficient Court fee and the 
cicncy in Court fee is subsequently i 

the appellant of his own accord the . 
must be deemed to have been presented r 
on the date when the Court fee t r 
full and IS therefore out of time loa s „ 
S7=« L W Z49 o/jo M W W 
257 When an amendment has been 3' . 

ed by the Court and a date las been Meu 
b\ the Court for filing the j m 

and the amended plaint has been fil'd i . 
the time allowed the presentation 0‘ . 

amend^ plaint relates back to the or ^ 
presentation of the plamt and tl e uai 
the original presentation of the plain 
to be taken to be the date of imtit»t>™ 
the soit for the purpose of S 3 14 J 

383=1936 Rang 508 Where a pla'”‘ “ 
su t presented within the period oi *' , 

tion IS returned by the Court for w 
pecuniary jurisdiction and the P'f'”* ' .t,, 
duced m its scope in order to get over 
difficu1t> of warn of jurisdiction and re 
presented to the same Court on a da 
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S 3) 


, . N’OTHS 

^nicli a ncn «mt would be barred by limi* 
tation, jt maj t)e treatcil aj a contimiation of 
tbe fiTMOiit tbc Court returninp llie 

platnt liK tbc power to recci\e the plaint 
with a re liiccil <eopc on re rre«cnta( on 
49L\V 25=1939 M \V \ 419=1939 Mid 
39? ^’re also 1940 Mai 6S9=(I9J0) 1 M 
L J S90 ReffKtration of a document liv- 
inR been rcfu'cd on 3—11—192'^ i «nit wni 
instituted on 1—12—1923 under S 77 of 
the RcRKtration Act The defendant wlo 
as-as a lunate died on 15—12—1928 with 
out a Kii^rdian ad Itinn haxtnf; been appoint 
el at all Hia heirs were substituted on 
15—1 — 1929 Held the suit wii instituted 

on 1—12—1928 and not on IR— 12— 1929 
when the heirs of the deceased defendant 
were substituted, it cannot be said tlat be 
cause there was no guardian ad Ittfm ap 
pointed for the lunatic defen lant there was 
no Icfrally instituted suit aR;aTnst him 38 
C W N 900=1934 C 833 mere the 
person asainst whom an appeal is to be pre 
sented t$ a minor the appointment of a 
proper Ruardian is not a necessary prelimi 
narj to the filing of an appeal although it is 
necessarj before the appctl can be properly 
heard and disposed of The appeal tliere 
fore must be deemed to base been present 
ed in time bj calculation of the date when 
It was actual!) presented 1936 P W N 
321=1936 Pat 153 Same rule applies in 
the case of appeal against minor 161 I C 
579=1930? 153 

Consent or AnifEMENT of Parties— 
Waiver —Where the plea of limitation is 
waned though the suit is time harred the 
decree following is a consent decree and 
thus not appealable 18 A L J 62a=24 C 
\V N lOaS (PC) 39 M L J 68 (P C ) 
There is no estoppel against a statute Par 
ties cannot waive or contract themselves 
out of the Law of Lim tation 38 M 374= 
21 I C 24=25 M L J 264 See also 44 
I C 570=3 Pat L J 132 54 A 573=1932 
A 273 (F B ) 18 I C S9 j= 17 C W N 
518, 1924 O 127=26 O C 324 Willingness 
to pay barred instalments m previous suit 
does not operate as estoppel 24 I C 507 

Onus —The plaintiff must prove from 
his own allegation that his suit is not barred 
by limitation He cannot rely on defend 
ants allegations 6 P R 1912=I2 I C 
453 Burden of proof— Suit for recover) 
of deposit— Plaintiff s case facte with 

m time — Defendant must plead and prove 
that particular demand was made and re 
fused beyond period of limitation 1934 A 

Plea when can be RArsEO — Tfie question 
of limitation can be taken at any time in the 
course of proceedings 1 Pat L J 2’l= 
36 I C 960 See also 35 I C 337 20 I C 
360, 1933 N 130=29 NLR 272 A ques 
tion of limitation cannot b* raised for the 
first time m appeal It must be raised by 
the defendant m his pleading 60 I C 280 
=32 C L J 236 Plea of hmiUtioc may 
CC.M.-424 


time m first appeal 
45 B 920=23 Bom L R 279, 1933 N 130 
or in second inpcnl 46 C 455=47 I C 

25=22 C W N 995 20 I C 360 2o I C 
354 63 1 C 785, 1928 N 203 1930 C 703, 
lut all facts ncccSsar) (o support the plea’ 
of I iniiation must be apparent on record if 
limititcon M pleaded in appeal for the first 
lime I92L1 C 283 See also on the nont 
41 I C 896 16 I C 418 13 I C 792=84 
r R 1911 49 A 809=102 I C 1=1927 A 
559 27 Piinj L R 870 1934 R 329, 1936 
C 382 S 3 does not lay upon an appellate 
Court the diit) of dismissing suits filed out 
of lime in the original Court unless its it 
t*ntion IS drawn lo it 42 I C 536 See 
alto 28 I C 378=28 M L J 115 17 I C 
638=8 N L R 174 4 Pat L J 645=52 I 
C 125 

PfiiIOD to obtain sanction not EXdUDCT) 
—Where the plaintiff who wanted to sue a 
native prince applied to the Government of 
India for previous sinction and it took four 
jears to obfnm the «ame and by that time 
the suit had become barred the four years 
periol coull not be deducted 30 Bom I 
R 1463 

rxFLANAnoN— Serrrs instituted' —A 
mere claim against a company in compulsory 
liquidation is not by virtue of the explanation 
to S 3 a suit instituted withn the mean 
ing of those words m S 3 Tlie Expla 
nation merely enacts that in the case of a 
suit (* e a proceeding instituted by the 
presentation of a plaint) against a company 
winch IS being wound up by the Court the 
institution of such a suit is for purposes of 
S 3 advanced to an earlier date namel) 
tie date when the claim was first sent m to 
the Official I iqindafor 60 I A 13=54 A 
1067=1933 r C 63=64 M L J 403 (P 
C ) A suit IS instituted on the day on 
winch tic plaint is presented 27 C 814 
31 C 75 even if insufficiently stamped pro 
vided the deficiency is siipohed within the 
time allowed by Court 27 Cal 814 31 
Cal 75 Ser also 1940 Mad 689=(I940) 

1 M L / 590 1939 Mad 397 The pre 
sentation of a plaint lo a Court which has 
Ho jurisdiction to try the suit cannot be said 
to be the institution of the suit even though 
the plaint has been accepted as being in 
order and registered But when a plaint is 
presented to a Court having jurisdiction and 
that Court accepts the plaint as being m 
order it must be held that the suit has been 
instituted Merely because at some later 
stage as the result of a find ng on the value 
of the subject matter of the suit it is found 
that the plaint should have been presented 
lo another Court having jurisdiction and 
that tie plaint is returned for presentation 
to tlwt Court, It does not mean that the suit 
has not been instituted And when a plaint 
has b«n so returned and re presented to 
the Court having jurisdiction, the date of 
Institution of the suit is the date on which 
the plaint was originally presented and not 
the date on which it w-as re presented 1941 
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4 Where the period of limitation prescribed for any suit, appeal or 
Wher. Court .s closed “ <>ay ^^hen the Court ,s closed 

when pcr.od expires '!'= =“PP“' app'-p'”" ™ay be instituted, pre 

ferred or made on the day that the Court re-opens 


NOTES 

Mad 711=(1941) 1 M L T 629 But 
when deficiency m Court fee is sulisequenlly 
/•au/ bi peirli of his orc-ji accord the appeal 
must be deemed to ha\ e been presented only 
on the date when the Court tee is paid m 
full 165 I C 57=44 L W 249 Plaint 
presented on the last day after Court hours 
to the Tudge 65 I C 274 34 A 482 (F 
B ) The plaint must be presented to an 
officer authorized to receive it 12 A 57= 
18 W R 172 8 M 411 Similarly m the 
case of appeals IS M 78 19 C 747, 12 
A 129, 20 AI 319 16 C 250 But see 37 
P L R 124=1935 L 124 (2) A pauoer 
suit commences for the purpose of limita 
tion on the day when the petition to sue i« 
forma patipens is presented to the Court 
32 Bom L R 1343 See also I L R (1938) 
Nag 183=1937 Nag 36 41 Bom L R 784 
Also for purpose of aopliration of rule of 
'Its pendent under S 52 T P Act 1936 
M 853=71 Af L T 301 But to save limi 
tation when application to sue as pauper 
IS rejected permission of Court should be 
obtained to pay Court fee on original plaint 
41 C W N 537=65 C L J 151=1937 C 
241 Such permission will not be given 
when application to sue as pauper was not 
boiia fide but was made mercl> to gam lime 
to pav Court fee 166 I C 796=1937 N 
36 The plaint ts presented when it is 
handed oier to the proper officer in the pro 
ihonotary s office The obtaining of the 
lease of the Judge under cl 12 of the Let 
ters Patent m a case avhere such leave ts 
necessarj and the admission of the plaint 
does not affect m any way the presentation 
of (he plaint for the purposes of the Limt 
tation Act 36 Bom L R 84=1934 B 91 
Plaint filed by pleader not duly authorized 
in writing — Not valid presentation 39 C 
W N 534 44 L W 528=165 I C «9=7l 
M L I 6(W But see 63 C 733=40 C W 
N 730 The effect of the provisions of 
Ss 3 and 9 is that all questions of limitation 
have to be decided under the Act and once 
time has begun to run no subsequent dis 
ability or inability stops it and no equitable 
grounds for suspension of the running of 
the time or of the cause of time outside the 
provisions of Ss 4 to 25 of the Act can be 
relied on or added to tIio*e provisions 
I L R (1939) Bom 173=40 Bom L R 
1134=1939 Bom 1 

Secs 3 and 4 — If a plaintiff availing 
him»elf of the option gnen to him under 
O 2 R 3 C P Code has united several 
causes of action against the same defendant 
}>eforc a Court competent to try not ncces 
sarily those causes of action separalel> but 
the suit as a whole when those causes of 
action are combined the question of Inni 
taiion tinder Ss 3 and 4 of the LimiUtion 


Act has to be regnrded with special refe 
rence to the jurisdiction of that Court to 
try the suit and rot to the jurisdiction of the 
other Courts which have been able to fry 
those suits when split up had they been 
brought before them No restriction can 
be implied on the facilities guen by 0 2 
R 3 to a plaintiff to join several causes of 
action because it happens that another Court 
might have tried one of those causes of 
action sued on The law of limitation 
should not be unduly strained to bar a su't 
any more than it should be strained to allow 
It to be tried 1941 Mad 786= (1941) 2 
M L J 244 Courts have no power to 
iment new grounds of excmotion from 
limitation (1942) 1 M L J 472 
Sec 4 AprucABitiTy —There is ® 
marked distinction m the scope and ptirpo'e 
of Ss 4 and 14 of the Limitation Act s 

14 provides for the exclusion of 
periods in computing the period of IiffltV 
tion S 4 on the other hand has notluos 
to do with computing the period of *‘nu« 
tion What it provides is that svhere ||J« 
period prescribed expires on a day when i 
Court is closed the application etc Joiv 
be made on the day the Court re open* 
There is nothing in S 4 which alters 
length of the prescribed periM IWa ^ 

C 85=68 M L I 665 (P C ) I J £ 
(1517) N 217=1537 Nas 215 1,“, 

J 227 15-10 N L T 607 S 4 has nolTO 
to do with computing the period P’'***^” „ 
under S 19 Consequently an p , 1 ,. 
ledgment signed after the expirabon 01 
period prescribed by S 19 m 

brought within time by the m-;. 

S 4 I L R (1941) Nag 

100 See also 1937 Lah W2 45 L W ^ 

S 19 cannot include the period 
S 4 )^ere the period of ^_ote 

prescribed for a suit on a is 

expires during a period when the L 
closed an acknowledgment * i,e 

endorsement made after such date o 
fore the re opening of the Court 
serve as a fresh starting point of hmita 10 
1937 Mad 367=(1937) 1 Vf/neri^d 

S 4 applies to cases where a J not 

of limitation is given m the jjo 

applicable to conditions m the decre ■ 
Court has power to alter the tems 
decree when it has become final so a 
extend the time tllowed for pay^" -j,. 

A 47=48 1 C 353=16 A L J 892 . 
fumislung of security or the of 

15 not an application within *1^ 

S 4 An appellant to the Tederal Cou» 
who deposits the printing charges 0 
move (he Court to do anything j’ _ » 
123=2QPLT 905=1939 Pat 667 (LU; 
Even if It be assumed that the *PP 
for obtaining a copy of the decree do 
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tincth fall %Mtlun tlic punicn of S <4 the 
pmeral principle unlerhitiR iJm section, 
vjiicli ?n« hem reproduced m S 10 
General Qati<ei Act, mu«t le p\en effect 
to nameh that «vherc an act or proeetilinR 
aliened to he done on a certain «h\, then 
if the Court or ofUcc clo«cd on that daj 
the act Of proccedinR «hal1 l>e conu lercti a$ 
done or tihen m due time if n tj done or 
taken on the next da^ on nhich the Court 
Or ofTice « opened 193S Lah 707 S 4 
has no application %shere a certain date has 
been fi-xeil for pajment bj apreement of 
parlies ^6 I C 495=1 Pat L T 277 
Hut stt 12 I C S10=7 N L R 176 Whe 
ther applicable to L I’ appeals 2 L 127 
and an application to file an appeal vi forma 
fmtftrxs 30 C 790 The proMSions of 
S 4 are quite general and applj to an ap 
plication under S 12 (2) of the Ou III Courts 
Act 14 Luck 138=1938 OWN 706= 
1933 Oudh 186. 1912 OWN 1(V, UTierc 
the time for presenting an application ex 
pires while a Court is closed tic applicant 
maj present it to Court on the date when 
It opens again The date of presentation 
jtocs back to the day w hen it ought to have 
been but could not be presented 126 I C 
377 Tlie penol allowed by S 4 is not m 
tended to be cut down and a litigant should 
not be deprued of lus right to go to a 
normal Court subject to normal procedure 
because a Court of a vef> special nature— 
the Village Court— happens to be open to 
him A pla ntilT is therefore entitled to 
wait for the reopening of the Munsiffs 
Court aher the vacation m order to avail 
himself of S 4 of the Limitation Act 
though the suit may be cognizable m the 
Village Court and there is no compulsion 
to go to the Village Court which ought be 
open on the day the period of luniiation 
expired The Court of the lowest grade in 
S *^15 C P Code refers to Courts subject 
to the Code and cannot refer to a Village 
Ojurt I L R (1940) Mad 684=51 L 
W 179=1940 Mad 493=(1940) 1 M L J 
An application to the Civil Court 
under O 21 K 89 C P CMe to eel aside 
an execution sale held by the Collector is one 
m respect of which the benefit of S 4 of 
the Limitation Act can be a'ail^ed of The 
fact that the Court of the Collector was 
onen when the limitation expired docs not 
Se S 4 luapplicuble 40 Bon, L R 152 
—1938 Bom 209 As to presentation of 
Tppeal rcc 1931 P 60=130 I C 265 (I) 

S 4 applies to smts under is 77 of the 
Registration Act 12 I C 33 — 16 C W N 
20 Also to application under S 54 of the 
Provincial Insolvency Act, 1920 1933 M 

\V N 1W9 Section is not appi cable to 
the period of grace allowed by S 31 (1) 
Limitation Act 36 B 268=12 I C 811=13 
Bom L R 1153 But sfe 15 I C 43^15 
O C 373 The principle laid down in S 4 
of the Act and m S 10 of the General 
Clauses Act is not applicable to the period 


of hmitalion prescribed by a pre cmption 
decree for the pajment of money 67 1 C 
772=3 L L j 310 (F B ) Ss 4 to 25 are 
not confincil in llicir application to periods 
prescribed in the Limitation Act but extend 
also lo period* prescribed by other general 
Acts such IS the C P Code 43 M L J 
168=44 M 785 o/jo 44 M 817 and 

the cases cited on the point under S 1 
Section applies to application under S 68 
of the Prov Ins Act 9 R 150=1931 R 
209 Although a party cannot extend a 
periosl allowed by law for doing an act m 
Court by his own act, yet if the (Tourt is 
closed on the last daj of that period he is 
entitled to do the act on the first opening 
Slav 12 I C 810=7 N L R 176 See 
a/jo 19 N L R 116=1923 N 246, 1937 Cal 
454 (application of substitution of heirs of 
ilcceascd appellant) Payment under a com 
promise decree on re opening day 60 I C 
891=19ALJ 49 20 A L J 543=1922 A 
195 \\Tien the period prescribed for a suit 
lo recover a debt expires during the Court 
vacation and before reopening the debt is 
assigned the suit brought by the assignee on 
the re open ng day is within time 19 I C 
820=15 Bom L R 34S If the last day 
when the debt could have been enforced was 
a public holiday and on the next re opening 
slay the debtor is adjudicated an insolvent 
the debt is provable m insolvency It is not 
necessary for the creditor for the purpose 
of keeping Ins debt ahve, to file a suit on the 
re opening day after the intervention of the 
insolvency 55 M 630=1932 M 287=62 
M L J 2o6 (F B ) The section avails 
s>n1y where tliere has been a presentation to 
the proper Court 47 I C 624=8 L W 
2 6 ?ee ofso 1937 Uh 461=173 1 C 740 
41 C W N 956 1937 Nag 215=1 L R 

(1937) Nag 217 68 M L J 665 (P C ) 
noted SHfra Suit filed m wrong Court- 
Deduction of holiday not permissible 43 
M L J 579=1923 M 114 (2) See also 
1929 L 425 27 A h J 976=118 I C 670 
=1929 A 677 I L R (1937) Nag 217 
Wrong Court— Presentation on re opening 
dai — Exdusion of holida} if allowable See 
35 1 C 292=14 A L J 310 See also 44 
M 817=41 M L J 84 36 M 131=21 M 
L J 1000 Court closed — Meaning of — 
Officer absent in sramp — Apphcabil ty of 
section 5re 29 I C 449=38 M 295 (F 
B ) The absence of a presiding officer of 
a Court IS not tantamount to the Court being 
closed during the period of his leave within 
the meaning of S 4 where th* office of the 
(Tourt IS open and the establishment of the 
Court IS present 1933 L 239=38 P L R 
338 ButjeelSL 308=1934 L 622 (1) The 
Original Side of the Bombay High Court is 
not closed withm the meaning of the section 
in order to dispose of summary suits on 
negotiable instruments 2a Bom L R 1296 
=1924 B 144 So also m the case of filing 
short cause suit when provision had been 
n^e for urgent business 51 B 848=29 
Bom L R 981 Application to set aside 
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5 Any appeal or application for a ^evle^v of judgment or for leave to 
appeal or any other application to which this section 
Extension of period in jjg made applicable ^[by or under any enactment] 

certain cases being m force may be admitted after the 

period of limitation prescribed therefor, when the appellant or applicant satisfies 
the Court that he had sufficient cause for not preferring the appeal or making the 
application within such penod 


LEG REF 

^ Substituted for the words liv any en 
actment or rule by Act X of 1922 S 2 

NOTES 

dismissal for default — Court worlcmjj with 
snecial permission of the High Court — Ap 
plication presented on the next dav — Good 
ground for excusing delay 17 L W 413= 
1923 M 4R9 The period of limitation men 
tioned in S 4 must be understood not onl> 
as nrescnbed in the Schedile but also as 
qualified by Ss S to 22 of the Act WI ere 
the three years period prescribed by S 8 
expired during the Aacation of the trial 
Court and the plaint was presented a month 
later on the date when the Court re opened 
held that S 4 applied to the case and that 
the plaint was with n time 1928 M W N 
796=1928 M 12^5 Suit on promissory 
note — Courts being closed for summer 

recess — Assignment of note on re opening 
date— Suit filed on «ame day is maintain 
able 52 L W 221=19^0 Mad 908= 

(1940) 2 M L J 251 Where an alleged 
payment is made at a time beyond 3 years 
of the execution of a piomissory nole the 
provisions of S 4 cannot be invoked to 
extend the prcscr b“d period under S 20 
1939 A W R (H C ) 153=1939 All 232 
The endorsement of payment at the back of 
a promissory note made more than 3 years 
after its execution but during the close holt 
days of the Civil Courts does not give a 
fresh start of limitation under S 20 and 
S 4 I L R (1938) All 861=1938 A L J 
1183=1938 All 606 See 1938 M 683=47 L 
W 726 See also 61 M L J 675=34 L 'W 
650 (Suit by pla ntiff after atta ning majo 
nty) Plainlifl cannot be allowed any 
extension of time to save limitation merely 
on equitable consideration unless the exten 
Sion vs pTOMdcd for by the statute (1920 
M 1 (F B ) and 1924 L 40 Ref I 146 
I C 939=1933 L 615 Period for prefer 
ring appeal expiring during vacation copy 
of application filed after re opening and ap- 
peal preferred immediately after obtaining 
copies limitation is saved 6 R 743 
See 11 L 111=1930 I 216 See also 
13 P 632=1934 P 367 1934 P 4 A 
plaint filed in wrong Court was returned 
It was represented after holidays as hob 
days intervened Limitation was saved 
under Ss 14 and 4 of ll e Act 33 C W N 
421 

Sec 5 ArrucACTLiTY —An application 
for leave to appeal to Hts Majesty m Coun 
cil comes within the pursiew of S 5 1923 


A 536 1923 O 93=26 0 C 24 S 5 
contemplates an appeal that is to be insb 
luted for the first time and not an appeal 
which has already been instituted but is 
amended later on account of any defect hav 
mg been noticed m the memorandum of ap 
peal The section cannot therefore be m 
\oked by an appellant who has already filed 
an appeal without impleading a necessary 
respondent but seeks to implead him suet 
the limitation for the appeal 42 P L K 
355=1940 Lah 314 Where a Privy Coun 
cil appeal was dismissed as incompetent 
an application for revtew does not comt 
withm the purview of the section 36 C ‘V 
N 40=1932 C 171 The provisions of b 
5 are not applicable to an application tor a 
final decree m a mortgage suit under Ati 
181 and the Court has therefore no ais 
cfction under S 5 to extend the « 
limitation prescribed by Art 18! iwa 
C 8S=68 M L J 665 (P C 1 Wk'i'” 
appl cation for leave to appeal to the 
Council IS not presented withm tw 
prescribed by law owing to an asf* 
between the applicant and the opposite 
not to continue the litigation further a , 
parties had incurred enormous expense 
to accept as final the decision of tM ns 
Court but the opposite party goes Ii«k 
the agreement and files ®PP1 ,^”*‘,sc for 
leave to appeal there is sufficient 
the applicant not presenting h s apP ^5 
,v,.h,n W 181 I C 248= 93S I.f 
The section applies to applirti on> . 

O 22 C P Code 36 A Z3S=12 A P 
299 But see also 1922 L ^ R 9 
expressly made applicable by O ^ 

C P Code to an appl cation to set ^ 
abatement for which time A 

for sufficient cause 54 A 
459 5,^a;™46LW 898=1938 M W « 

14 1935 L 443 S 5 is not to be ro" 
ed when a person acts m ’Snorance o 
fic provisions of law and 
remedy 1940 A W E (B ^ 

R D 1S9 S S does not WPlJ •? 
cations to set aside execution sales 
C P Code ILR (1«» >iS39 &' 

69 C L J 138=43 C W N 3S3_1939 ^ 

310 S 5 has rot been made fPj' f |,''„ce 
appl ealiops ppder O 44 R 1 
if such an application is out of t 
extens on can be allowed 15 1-“ 

186 1 C 161 S 5 applies to PTOcecd'nK* 

under Provincial Insolvency Act ^ 

730=80 PWR 1916 S SaPP*”\n<oi 
application for leave to appeal in ^ 
rScy ittatler 18 L W 808=1924 4W 
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NOTES. 

Tlic pfo>i^ions of S. S cannot be applied 
to tlic ca«c of a creditor's petition under S. 
9 of the Pro>incial In»ol\cncy Act, !iecan<e 
<uch a petition is rot an application uttliin 
the meininR of S. 78 of that Act. Pufinr- 
lu)n bftzi'fen f'fltUon and af'fheatton pointed 
out. SS M. 766=1932 M 352=63 M L T. 
152. See dso 1933 L. R2I S 5 ma> be 
applied to the applications under O 41, Rr. 

17 and 19. C. P Code. 45 M.L J 813= 
47 M. 171. \N1iethcr «cction applies to 
application under S 17, Pro\incial Smsll 
Cause Courts Act 24 C.W N. 380=31 C 
L.J. 197. See also 42 M.L J. 4S4=4S M 
628; 102 I.C. 228=1927 N. 238; » L. W. 
795=61 M.L J. 710, 1933 P 134=14 Pat 
L.T. 20. See notes under S. 17, Proxin- 
cial Small Cause Courts Act A Small 
Cause Court Judge has jurisdiction to ex 
cuse delay m deposit under O 9, R 3, C 
P. Code. 42 M. L. J 484=45 M 628 
App1icabilitj-^U. P. Rexenue Manual, Rule 
1057 — Appointment of Registrar Qanungo b> 
Collector — Appeal — Delaj — Pow cr of Com* 
missioner to excuse 18 R D 710=16 L 

R. 82 (Rev.) In the absence of anj rule 
or enactment making S S applicable to an 
application for execution of dectee the sec- 
tion does not applj to such an application 
44 I.C. 570=3 P L J. 132 Neither S 5 
nor S. 18 applies to cases under S. 47, C 
P. Code. 23 I C. 240 The Court cannot 
extend the time prescribed by Art. 158 

18 C.L J. 35=18 C W N 826 ; 8 L. 274= 
1927 L. 273 Section does not apply to 
suits. 30 N L R 294=149 I.C. 956=1934 
N. 145, 87 I.C 17=1923 O 369 , 32 C.W. 
N. 935. Except txherc there arc special 
rules made by the High Court extending 
the provision of S 5 of the Limitation Act 
to applications for setting aside ex feirte de- 
cree, the Courts do not have the poxxcr to 
have recourse to the provisions of S 5, or 
enlarge the period prescribed by Art 164 
by resorting to S 151 of the C P. Code. 
The Nagpur Judicial Commissioners Court 
has not framed any rules under S 122 of 
the C P. Code extending the application of 

S. 5 to applications for setting aside ex 

baric decrees and so that Court has no such 
poxxcr. 1934 N 43=144 I C. 394. .9^ 

Sfra 40 Bom.L.R. 957=1938 Bom. 459; 40 
C.W.N. 83; 1936 Lah. 672. S 5 does 
not apply to applications under Art. 164 to 
set aside ex parte decrees. 1922 L 266 ; 2 
R. 655=1925 R. 187; 1927 L 342=1TO I.C. 
936; 1933 R. 110=144 I.C. 980. Section 
docs not apply to application under O. 9. 
R. 9. C P. Code. 1928 M. 556, 49 B. 839t=27 
Bom.L.R 1150; 1933 P. 557. See also 
1929 A 127; S3 B 453=1929 B. 262. Nor 
to application under O. 21, R. 90, C. P. 
Code. 1934 A. 314. Nor to application to 
restore appeal dismissed for default of pro- 
secution. 142 I.C. 185=1933 R. 96.' Sec- 
tion has no application to proceedings under 
the I^nd Acquisition Act. 1927 P. 333= 
J031.C. 295. But jrr 1928 L, 263. Nor to 


appeals from Special Magistrates under S. 
^ of Ordinance II of 1932. 60 C. 511=37 
C.W.N. 195=1933 C. 124. Sex also 1939 
Smd 78 (appeal under S. 476-B, Criminal 
Procedure Code); 1937 A. L.J. 365=1937 
All. 466 (appeal to Sessions Judge from 
conxiction under S. 124-A, Penal Code); 
1941 AW.R. (H C.) 122. The High 
Court has poxxcr to frame a rule making the 
proxtsions of S. 5 applicable to applications 
to set aside ex parte decrees. 47 M. 824= 
47 M.L J. 409; S3 B 433. S S docs not 
apply to extend the period of 30 days pro- 
xidexl bj Art 166 2 P.W R. 1919=50 I. 
C 6l0 Section does not apply to an ap- 
plication under O 21, R 89, C. P. Code. 
1925 O 411=87 I C. 722; 1933 R. 8 The 
period of limitation under Art 166 being 
fixed by statute and not by the Court, it 
cannot be extended under S 148, C. P. 
Code, or* nnder S 5, Limitation Act 148 
I C 1082=1934 Pesh. 25. The proviso to 
S S can be applied to extend the time xvhich 
IS limited by a section which is mandatory. 
99 I C 779=1927 N 165 Where limita- 
tion IS prescribed by special rules made by 
the Hign Court, S 5 does not apply to ex- 
tend the time 110 I C 719 Question of 
biTMtalion dots not arise when both Courts— 
District Court and Additional District Jud- 
ge's Court are part and parcel of the same 
District Court 1928 N. 199 An applica- 
tion for review of judgment must be made 
xxithiR 90 days of the passing of the judg- 
ment and It IS only xvhen su^icient cause is 
shoxx-n that the time can be extended under 
S. 5. 1931 A.L J. 103=1931 A 218 
S. 5 applies to an application for review of 
an order passed under Companies Act. 116 
I C 427=1929 N. 185 Applicability of 
S 5 to Income tax Act, S 66 See 1937 
Lah 876 S 29 of the Act makes it quite 
clear that S 5 xxould not apply for the pur- 
pose of extending the period of limitation 
presented by a special laxv like that embodi- 
ed in the Registration Act. 42 C.W.N. 
1174. Minority is a factor to be taken into 
account _ xvhen considering circumstances 
xvhich justify the application of S. 5. 
Applications for the extension of time under 
S 5 have to be more liberally construed in 
favour of minors than other litigants. I.L. 

R (1939) Lah 433=1939 Lah 439 Also 
to appeals under Agra Tenancy Act, 
1901. 14 R.D. 538. Also to applica- 
tion under S. 6, C.P. Tenancy Act. 20 
N.L J. 84. S. 5 may be applied to an 
application by a landlord for pre emption 
under S. 6 of the C.P. Tenancy Act. 20 
N.L J. 84. 

CoxsTRUCiiov. — S. 5 should be liberally 
construed so as to adx-ance substantial 
justice 31 I.C. 87^13 A.L.T. 1101. See 
also 20 I.C. 3=159 P.W.R. 1913; 78 I.C. 
953=1925 S. 60; 1929 C. 240. Delay of 
one day in presenting an appeal is as fatal 
as delay of any longer jieriod. 33 I.C. 464 . 

In considering the question of " 
cause" under S. 5, the 
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NOTES. 

Ss. 4 and 14 are based may be taken into 
account. The existence of circumstances 
mentioned in Ss. 4 and 14, therefore, be re- 
garded as a sufficient ground for excusing 
the delaj. mi M.W.N. 989i=(mi) 2 
M.L.J, 873. 

Delay ^0T Explained — When the dclaj 
IS not sufRcientl> explained it should not be 
excused under S. 5. 25 I.C. 30=12 A.L. 
J. 837. See also 26 I.C. 472=16 M L.T. 
547; 1937 Nag. 65; 1937 Pat. 528; 10 I.C. 
210; 1923 L. 144 (1); 4 L.L.J. 475=1923 
L. 95; 34 I C, 617; 3 L.W. 109=32 I.C. 
579; 50 C.L.J. 397. Each day’s delay to 
be accounted for. 103 I.C. 498=1927 L. 
717; 14 L. 656=1933 L. 681; 39 P.L.R. 
897; 20 Lab. L.T. 115. Burden of proof 
15 upon person claiming relief under this 
section. 30 S.L.R. 242=165 I.Ci 91=1936 
S. 169. 

Delay in GEmivc Copies. — When the 
copy of the trial Court’s judgment has been 
obtained before the expiry of the period of 
limitation, the time spent m obtaining the 
same cannot be added under S. 5 to the end 
of the period of limitation 148 I.C. 818 
L. 4W. Where the appeal «as 
filed late on account of delay m getting 
copies and the same was due to the mistake 
of pleader’s clerk, there is no sufficient cause 
to excuse delaj. 21 A.L.J. 817=75 I.C. 
254; 1924 A 176; 82 I.C 484=1923 O. 189 
(1), 1932 M.W.N 328. A Court is not 
bound to show indulgence to a litigant who 
has not been prompt m applying for copies 
preparatory to filing an appeal. 1923 L. 
96 . 24 S.L R. 415=1931 S. 58=132 I C. 
473; 1936 O.W.N. 1109=1936 0. 9; 1936 
R.D. 327, 38 P.L R. 903=1936 Lah. 693. 
•But where the delay was caused by the 
officer of tlie Court, it was held that this 
was sufficient cause for not filing the appeal 
in time. 13 I.C. 943=9 A.L.J. 15. See 
also 23 I.C. 874; 13 I C. 850, 1922 L 415, 
9 I.C. 381=189 P.W.R. 1911; 1930 L 129 
Where the delay was due to the appellant s 
ignorance of the procedure of the copjmg 
department and the consequent failure to get 
copies in time held, the Court could excuse 
the delaj. 8 O.W.N. 191=1931 O. 314. 
Where a person makes an application for a 
copj of judgment so late as within 3 dajs 
of the expiry of the period of limitation for 
filing an appeal and chooses to obtain it 1*> 
post and gets it after the period of limita- 
tion, the delay m the transit cannot be ex- 
cused and time cannot be extended under 
S 5. 1942 A W.R. 131=1912 O.A. 
(Supp ) 151. See also 35 I.C. 233. 

\Vhere an application for lease to appeal 
under S. 449, Cr.r. Code, svas presented 
out of time, and the delay svas due to a 
mistake on the part of the jailor, held, there 
was sufficient cause for excusing the delay. 
54 C. 52=1927 C. 307. A mistake m the 
copyist office m not preparing copies of the 
judgment and decree is a sufficient cause. 
25 I.C. 26; 10 I.C. 210. See also 161 I.C. 


457=1936 L. 132; 38 P.L.R. 852=1936 L, 
670, 38 P.L.R. 903=1936 L. 693. But 
where delaj’ in filing an appeal is caused bj 
the supply of wTong information to the copj- 
jng department, a person making the appli- 
cation is not entitled to deduction of time 
as of right. 155 I.C. 588=1935 N. 109 
Non-availabilitj of a copj of a decree is 
sufficient ground for excusing delay m filing 
an appeal in time. 22 I.C. 919=26 M.L. 
J. 356. See also 39 P.L.R. 34; 39 P.L. 
R. 897. Delay in filing copy of judgment — 
Inabihtj to file due to accidental loss of 
papers— Extension of time ought to be 
granted. 100 I C. 19=28 P.L.R. 1. See 
also 13 Pat, L.T. 612=1932 P. 349 (Copy 
of order appealed from filed out of time m 
one of the two connected appeals). The 
time for obtaimng a copy of j'udgmcnt of 
the first Court should be excluded. 1923 A. 
416, See also 1936 L. 1007. Where there 
was a delay of o%er three months in deliver- 
ing a simple judgment which at the bottom 
contained a note m the Judge’s handwriting 
that It was delivered m open Court after 
notice, and an application to excuse the delav 
IS filed under S. 5 in respect of an *PP™ 
against such a judgment on the grouad 
the party was ignorant of the date of the 
delivery of judgment, it was held that the 
delaj ought to be condoned. 19-10 AiJl* 
L.J. 43. Whether the previsions of x " 
can be applied in second appeal when thw* 
was no application to that effect m the lo"*‘ 
Appellate Court. 175 I.C. 3J=19I8 NaS 
233. Sri alic 1936 L. 1007. In a case 
tthcre tlic appellant was guilty of a eettai 
amount of unnecessary delay, but m vic"’ - 
the practice of the Court which 
namely, to exclude under S. 12 (2) ‘A 
whole period taken in obtaining a copy 
the decree, held, the appellant had * 
cient cause” for the delay, and the LO 
would therefore excuse the delay u 
S, 5. I.L.R. (1937) Bom. 421=38 Bom. 
L.R. 1281=1937 Bom. 64. 

Discretion of Court, — The Court on 
S. 5 has a discretion to excuse the dei^ 
filing an appeal; and if it aPP*‘^* 
to the question and exercises *ts dtscr 
judicially after considering all j r 

stances It will be acting correctlj • ‘ 

419=11 O.W.N. 1359. The period jor 
nreferrmc* nn annual rannot be 


Simply because the appellant s o^e 
and calls for sjmpathy, nor will the L 
extend the period of limitation merely 
of benevolence to the party seeking re • 
A Court granting the indulgence 
satisfied that there was diligence on the p 
of the appellant and that he was not g 
of any negligence whatsoever. 

(1938> Nag 409=1938 Nag. 156. 

1937 Nag. 65. Where the lower^ajipe^ 


Court exercises a judicial discretion t 
matters. High Court would not 
second appeal, even if it "''ght have t 
another view, had it been the lower appr 
late Court. 45 A. 432=21 A.L.J. Jiv. 
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Noxrs 

ctro 14 I C 59=9 A L ! 292. 130 1 C 
WO (2)=1931 A IPi'? I’at 413 \Wre 
the divrclion lias been exercise 1 arbitraril) 
It mas be cballcnsed m <cconl tpf^al 1933 
A 2^=1933 A L J ^1. 1937 Pat 528. 
1938 Pat 413 \Micrc there arc conflicting 
Mens on a certain point an! the deUy caiisetl 
m filing the appeal is caused 1 \ a lopting one 
of the Mcw« c\cn though the Court tahes 
the contrarj mcs\ it can extend the time 
under S 5 196 I C 654=1941 Pesh 74 

The nords ' sufficient cause’ in S 5 base 
to be libcrali> construeil The test is 
\shcthcr negligence inaction or want of frotw 
fidet can be imputed to the applicant Tlic 
exercise b> the Court of its discretion to 
excuse the dclas would to a certain extent be 
detrimental to the respondent who has m the 
meanwhile acquired aaluable rights but the 
question has to be approached from the 
point of \ic\v of the applicants conduct 
rather than of the advantage gained by the 
respondent 1941 M W N 9S9=(I941) 2 
M L J 873 An order extending time 
under S 5 should give sufficient indication 
that the discretion gnen bj the law has been 
judicially exercised S9 C 38^1932 C 
482 If the lower appellate Court has 
come to a definite finding as to sufficient 
cause for filing an appeal beyortd time High 
Court smU not interfere m second appeal 
20 C W N 1303 1 P L J 483 Sfe iihj> 
14 IC 244 33 IC 808 88PR 1916 
I, I C 67 36 I C 614=92 PR 1916 103 
I C 90 (1)=28 Punj L R 23?, 1930 A L 
T 1236 (Second appeal against order reius 
ing time) Where the necessary papers 
lta\e not been filed along with the memo 
randiim of appeal »tjs open to the Court to 
excuse the delay 36 C L J 3SStl923 C 
261 Under special circumstances tl e H gli 
Court can (has extended) extend the time 
by more than 5 >«rs for a Ut 

ters Patent appeal 34 I C 5»+ in tiie 
admission of appeals filed out of time the 
discretion of the appellate Court should no 
be fettered by any definite or cr>stalhsed 
tPt n( rules 31 I C 705=19 C VV PI 
1113 See also 59 C 781 IWl A M L ) 
57 The High Court will refuse to 

interfere with the discretion of the judge 
m a Letters Patent appeal 1922 L 170 
An order granting an application for 
extension of the period o limitation for 
filing an appeal under cl 15 of the Letters 
Patent (Calcutta) without giving notice of 
the application to the respondent »» trre^ 
lar and is liable to be set aside 46 C W 
N 131 Where the last day of limitation 
expired on a holiday and an application was 
made for copies on the re opening day and 
the appeal was filed as soon as the copies 
were received it was held that even deduct 
,ng the time spent in obtaining copies 
aopeal was time barred 33 I C 233=79 
P R 1916 Sufficieftt cause is a ques 
tion of fact and there can be no second 
peal as to the exercise of discretion by the 


88 P R 1916=35 I C 67 
Piinjih Chief Court will interfere in excep 
tional cases particularly m cases of change 
introduced by the new Punjab Courts Act 
on the ground of erroneous legal advice 31 
1 C M8=18 P W R 1916 App^l filed 
without copy of decree— Appellant asked to 
file on next hearing daj— Copy filed after 
expirs of limitation — Delay excused ]4 
I C 244 1930 R 182 Where more than 3 
years after the decree holders death his mi 
nor legal representatives apply to be brought 
on record the delay can be excused 26 O C 
244=1924 O 83 Where the parties are 
living in the same village and there is a 
delay m applying to add the legal represen 
lative on the death of one of the parties the 
benefit of S 5 should not be extended to 
such a case 1940 A W R (B R ) 128= 
1940 O A 779 When the time for appeal 
ing 1 $ once passed a very valuable right is 
secureil to the successful litigant and the 
Court must be fully satisfied of the justice 
of the ground for an extension of the time 
for attacking the decree 20 I C 513=17 
C L J 596 See also 41 M 412=34 M L 
J 63 (P C ) (1941) 2 M L J 873 Dis 

cretion of Court when to be exercised 1927 
A 386=100 I C 727 1928 C 249 (1) , 
1928 C 468 33 C W N 76 Interference 
by High Court with such discretion 1928 
L 643 1929 A 31=111 I C 816 
Doubtful Point of pRACnct —Doubtful 
point of practice is sufficient cause for delay 
m presenting the appeal beyond time 37 
I C 818=15 A L J 200 See also 161 I 
C 231=1936 Lah 168 38 Bom L R 1281 
=I L R 1937 B 421=1937 B 64 Time may 
be extended when a litigant has been misled 
by a .bange in the practice of the Court 58 
I C 4t»=32 C L J 127 See also 37 I C 
818=15 A L J 200 39 I C 542=13 N L 
R 2a 58 I C 995 52 I C 939 See also 
48 M 631=48 M L J 384 Where the 
last day of limitation for an appeal was the 
last Saturday of the month which was gene 
rally regarded as a holiday but which 
however was a working day accord ng to 
the individual practice of the Commissioner 
Held the party may be excused for his ig 
norance of the Commissioners individual 
practice and the appeal allowed to be filed 
on the next working day MLR 293 
(Rev )=17 R D 412 See also 1942 O A 
135=1942 A W R (C C ) 156 (deliberate) 
adoption of a remedy which results m de 
lay not to be excused) Vakalatnamah 
of vakil invalid — It amounts to sufficient 
cause within the meaning of section 102 
1 C 255=1927 A 816 103 I C 537=1927 
L 618 Where notice of an appeal w-as 
affixed by afiixation and it was uncertain 
when he got the notice Held that a delay 
of 4 or 5 days in filing the memorandum of 
cross-ohjections could be condoned 15 L 
R 69 (Rev )=18R D 56 
Ex PARTE ADMISSION — ^The Order admit* 
tmg an appeal ex f^le can be re-opened on 
the objection of the respondent at the heap- 
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inj? 20 I C 513=17 C L J 596 41 M 
412=34 M L J 63 (P C ) 29 I C 265= 
71 P W R 1915 See also 16 L W 662= 
1923 M 82 1929 A 31 44 L W 152=165 
I C 471=1936 M 600, 1936 OWN 1109 
=1936 Oudh 9 When an appeal has been 
provisionnllj admitted a judge can entertain 
and decide the question ^\hether there a\as 
sufficient cause for extending the time for 
appeal under S 5 38 B 613=23 I C 309 

Se£ also 40 C 259=17 C W N 42 63 I C 
726 Lx parte admission by Dt Judge — 
Transfer to Sub Judge — Power of Court 
40 C 239=17 C W N 42 1936 OWN 
1109=158 I C 19=1936 O 9 £4: parte 

admission — Pauper appeal — Apphcali^ to 
excuse delay for filing appeal 60 I C 212 
=12 L W 500 Ex parte admission— H 
can be set aside by the successor of admit 
ting judge 25 I C 746=27 M L J 147 
Ex parte admission— Objections overruled 
and appeal admitted — Effect 21 I C %= 
25 M L J 281 Notice without proper 
order of Court is a nullity and cannot bj 
mere inaction amount to an estoppel 21 
I C 96=23 M L J 281 Ex parte admis 
Sion— Sufficient cause — Burden of proof— 
Duty of Court to decide the question M ex 
cusing the delay before final hearing— Ques 
tion of limitation— Power to deiide ^ S4 I 
C 36 See also 3 Pat L T 110=6 P L 
J 444 IS I C 562=8 N L R SO 
SumciENT Cause— What amounts to — 
1928 M 690 1928 L 216 S4 M L J 
33 C W N 283=58 C 793=1931 C 506 
A Court may give a liberal construction to 
the words sufficient cause but the mterpre 
tation should be in accordance with judicial 
principles A client preferring a time bar 
red appeal under the mistaken advice of his 
counsel may be entitled to the benefit of b 
5 but the mistake must be boM fide t e 
made m spite of due care and attention 
But want of care and attention is not sufTi 
cient cause Filing an appeal in a wrong 
Court through carelessness of the counsel is 
not a sufl cient cause for presenting ibc 
appeal to the proper Court after the 
of ll e period of limitation 146 I C 127— 
1933 O 523 (F B ) Sex also 40 C W N 
83 (Amendment of decree as ground lor 
cxtention of time) The fact that a decree 
IS amended does not of itself operate 1® 
tcnl the time for appealing where 
ever there has been an amendment and it 
appears reasonable that the time for appeal 
mg should be extended the Court can ex 
cu*c the dch> under S 5 33 C W N 958 

=50 C L J 12=1929 C 676 See also 35 
C W N 231=1931 C 578 Amcndmrot ot 
decree unretate I to grounds of appeal « 
suiTcient cause for extension of time w 
C 1032=36 C %\ N 218=1932 C 534 40 
C W N 83=165 I C 53 It is not every 
amendment that entitles a party to claim 
extension 1930 O 4« Where the date 
actually entered on the decree apparently 


misled the appellant it w ould obviously be a 
sufficient cause for admitting the appeal 
after time 1930 R 67 Surety for ap 
pearance of judgment debtor — Execution 
petition dismissed for default of decree 
holder and surety discharged— Application 
for restoration also dismissed — Appeal from 
order discharging suretj — Extension of time 
not granted 1934 L 349 Memorandum 
of appeal was filed in time without the 
judgment and decree of the lower Court 
Two days after expiry of limitation the de 
crec and judgment of the lower Court was 
filed Held that the case was a fit case for 
extension of period under S 5 6 0 W 

N 1035=1930 O 1S4 (1) Technical omis 
sion should be condoned and allowed to be 
rectified 146 I C 517=1933 L 224 
Omission to mention vakil s name in ^■aKa 
latnama through pure mistake is sufficient 
cause 1930 A 112=121 I C 546 See 
also 134 I C 114 (L ) Also where copy 
of the decree could not be got as no decree 
was found m the proceedings and where tne 
appellate Court granted the application fof 
dispensing with the copy and the copy 
produced later 1930 R 182 See IW 
P 63 Application to bring on record lepi 
representatives — Delay in making— 
ance of death of deceased— If 
cau*e 155 I C 610=1935 L 478 Wh«« 


an application by the wife for reviewing tn 

.n f. C.i.t (nr ri>»tltUtlon Ot 


conjugal rights by the husband was bit 
after long delay it ivas excused for 
cient cause 1930 P 63 Mere 
tion of an application for rc\iew does 
entitle a litigant as of right to deduct i 
period during which the application t?*" . 
view remains pending He niust satisiy 
Court that there were reasonable gr 

for review IS Luck 526=1940 O ^ , 

281=1940 Oudh 310 Wilful P“»"/ 

appeal to last date when unexpected 
gency prevents appellant from 
— Extension cannot be granted . 

121 Execution-Defectwe application nicu 

on the last day — Failure to set copy 

crec owing to misdescription— Case 

for restoration 17 R D 273— 14 . 

237 (Rev ) The applicant is only require 
to satisfy the Court that he gome 

present his appeal in time on accoi ni 
misadienture on the last dale on 
ought to have been presented 
necessary for him to account ijw 

during the entire period ptescnpetl oy 
34 C W N 1119 1931 M W N 1^ 
Wicrc an appeal is filed beyond 
It IS for the appellant to is 

cause for extending the time ami ipr 
I.C 1..! to lustity ovfry <Ia> 
tunc 14 L 656=1933 L 681 
iNAmUTV without TaUUT — vyh”* j 

Court creates a limitation and the pa 
unable to conform to it for no faiilt 
own the law will Ordinarily tj 

38 B 656=25 I.C 67 See also « 
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I r ,, , IWl liars L R 213=1011 Ranj IM Mis 

653— 2:> I C 66 Incoti ctitenee of forty eake of Court in not discovering m time that 

Jo attend Court as per Courts diserelion is t/ie decree «-as not fifed is suftcicnt cause 
““'a', ® ' 122 I c 1930 R 235 Simlltr Com Ice was paid 

364— 1933 Kane 214 as a result of mistake in lower Courts jude 

Mtsm or t-ASE — ^Thc Court \\ouid ex ment Extens on of time to pay additional 

cu«c the dclaj if there arc anj merits in the Court fee is allowed under S 5 19^ L 


appellants case Kut ^^hen the appeal i 


737 Where in spite of an order passed by 


a mere tcchmcal ground the principle of the Sub judge on the 2ath Alarch 1924 
technical t> defeating technicahlj ma> well directing the plaint to be returned to the 
be broucht into pla> 2a I C 28 See pla iitiff for presentation to the proper 
also 66 1’ W R 1912=13 I C 714 33 I C Court it was not however returned in fact 
546=14 A L J 212 But tee 114 I C 612 till the lOth of April owing to delay by 
6=1929 N 8 where it was held tliat the ap ofTicc Held that tlie plaintiff was entitled 
pellatc Court had no jurisdiction to touch to liave the period between 2ath March and 
the decree and decide the case on merits on 10th April excluded in computing the period 


the basis of time barred memo of limitation 144 I C 5=1933 L 611(1) 

Mistake in CALcm^nov —Mistake in See also 71 C L j 540=1940 Cal 530 
calculating period of limitation which t$ a Mistake of Tact —M istake of fact— Mis 
mistake of arithmetic is not sufficient cause take of Counsels clerk Time can be ex 
for extension 46 I C 480 A bom fide tended 59 I C 937 34 L W 795=61 M 
mistake by the pleader in calculating the L J 710 The Court can extend the period 
period ma> constitute sufficient cause which m favour of an appellant under S 5 if he 
must be decided by the Court having regard has omitted to include the name of a res 
to all the facts and circumstances of the pondent on account of oversight or bona 
case 19 I C 931=17 C W N 807 See fide mistake 26 1 C 68=12 A L J 941 
also 103 I C 619=1928 L 643 40 I C 42a After the error regarding ineffective filing 
ssl3 N L R 89 Where the appellant who of an appeal is pointed out and ample time 
filed his appeal on the 19th instead of the 9lh given for its rectification the excuse of care 
December alleged that he made a mistake lessness cannot be pleaded a second time 
in reading the date 9 as 19" in the letter for granting a further extension of lime 
written by Counsels clerk but the letter was 11 Laih L T 31 Mistake of fact— Recent 
not produced Held that no sufficient cause notification— Ignorance of 4 L 122=1924 
was made for condoning the delay 136 I L 41 Gazetted holiday— Substitution of 
C 838=1932 0 167 But see aha 59 I C by another day— Second appeal 77 P R 
937 Mistake in calculation made by an 1917=42 I C 343 Mistake of fact — Two 
assistant m the Office of the Stamp Re cross appeals— Two decrees— Appellant be 
porter who is under no obligation to m Iieving m one decree is sufTcient cause US 
form litigants is not a sufficient ground for P R 1912=15 I C 140 So also m case 
extending time 57 C L J 39=1933 C of appeal filed against a dead man by a 
462 bona fide mistake 165 I C 201=1936 Pesh 

Mistake or Court — See 16 I C 979= 192 A bona fide mistake as to the date on 
76 P W R 1912 See also 26 O C 24= which the copying department told the ap- 
1923 O 93 24 I C 113=1 O L J 193 plicant to come to take delivery of decree 
161 I C 215 A delay in filing an appeal copy is sufficient cause to justify extension 
caused by the failure of the Court to give of time under S 5 9 I C 607=79 P L 

rtniifc of the date of delivery of judgment R 1911 Where an appellant has no notion 

oueht to be excused 38 I C 575=9 Bur at the time of filing his appeal that it is 

L T 250 See also 27 1 C 784=8 Bur L time barred he cannot be expected to have 

T 99 1930 R 182 A litigant is cniilled explained the cause of delay at the time of 
to expect that the infringement of the rules filing the appeal 7l P W R 1911=9 I C 
and orders of the Court by the Judge should 607 An appellant is bound to show that 
not hamper him m his appeal and if he is there has been no negligence maction or 
allowed a reasonable time withm which lo want of bona fides imputable to the appel 
brinff that appeal the best way of finding out lant before he can claim an extension of 
>vii!»t lime IS reasonable is to consult the re time on the ground of a mistake of fact 
l™t Articiv and to assomo that the 28 I C 82 5ee o/jo 32 I C 380, KM I 
period prescribed Will be a reasonable period C 281 Party misled by High Cou^ 
No doubt if after the expiration of that judgment— Time should be extended 102 
?enod he seeks for a further period he I C 123 (2)=1927 N 247 ^ , 

must then show that he has acted with due Mistake of Law — ilistake of law is per 

diligence Where a judge in appeal pro jc no ground for exclusion of time but when 
nounced judgment in contravention of O 41 in fact erroneous proceedings arc instituted 
I? tn nnd the parties came to know of the owing to the mistake extension may be gran 
delivery of judgment only a couple of ted 43 C 94=44 I A 218=33 M L J 486 
months later, it was Md ttat the aggrieved (P C ). IW I C 281 A mistake of law 
was entitled to the full period allowed is not sufficient cause unless it was made 
hv law commencing from the date of the m good faith, i e m sp“c of due care 
So&g?^ the delivery of judgment and atteaUca 18 I C 37=59 P.R, 1913. 
c C M— 425 ^ ^ 
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See also 1917 M W N 302=39 I C 975 69 
I C 39S=1937 Rang 199 26 O C 56= 
1923 O 238 1936 N 246 Where an ap 
plication originally filed as an appeal was 
as such within time but on its being decid 
cd by a Judge that it ought to be dealt with 
as a revision, it is found to be bejond lime 
as revision the reason for the delay being 
the conflict of decisions as to proper remedj 
it IS sufficient cause for the delay being ex 
cused 197 I C 221=1941 N L J 519= 
1941 Nag 308 Where a pardanashin ladj 
is Ignorant of the rules of procedure it is 
not sufficient cause 9 I C 222=8 P W 
R 19U A. memorandum of appeal was 
filed without any stamps and out of time 
by 21 dajs Held that even though the 
litigant was a pardanashin lady extension 
of time ought not to be granted 37 C W 
N 179=146 I C 309 (1)=1933 C 796 

Ignorance of law is no excuse 177 I C 28 
= 1929 N 74 (13 C 266 Dist 12 B 320 
and 12 A 741 Foil ) The time occupied 
by an application, in goot faith for review 
of the judgment although made on a mis 
taken view of the law might be excused 45 
C 17=22 C W N 74=42 I C 849=44 I 
A 229=34 M L J 1 (P C ) also 
1937 R 199 But 14 N L J 22 An 
applicant for leave to appeal to His 
Majesty in Council was misled by the prac 
tice of calculating the period of limitation 
for such application and thus filed hts appli 
cation beyond time Held that in the parti 
cular case the time should be extended 62 
I C 649=6 P L J 3S0 (F B ) 57 I C 
312=1 P L T 262 Mistake of law— 
Pleader s mistake See 1923 L 612 See 
also 73 I C 788 Mistake of law— Illiteracj 
of clients 1923 L 208 (2) Where the 
appellant being misled by the only reported 
decision on the question erroneously pre 
ferred an appeal from the decree based on 
an award the time during which that appeal 
was pending may be deducted as a plausible 
excuse for extension of time under S S of 
the Limitation Act for preferring a fresh 
appeal from the order of the Court modifj 
mg the award 36 C W N 1069=1932 C 
713 

Mistake of Pleaoer — An honest mistake 
made by a litigant upon incorrect advice of 
counsel IS a sufTcicnt cause for excusing 
delay 44 A 637=20 A L J 674 43 D 
376=23 C W N 7 j3=52 1 C 897=46 I A 
IS (P C ) 43 A 392=61 I C 710 101 

1C 777 46 C L J 2a7=103 I C 217= 
1927 C 829 See also 153 I C 161=11 O 
W N 1530=1935 O 108 59 C 781=36 
C \V L 420=1932 C «89 14 L R 441 

(Rev ) = 17 R D 577 A lawjcrs wrong 
adMce causing an error has to be proved by 
tic part\ It IS pertinent imlcr S 5 45 
1 C 723 17 1 C b5=17 C L J 66 16 
I C 423=16 CLJ 366 Tl ere is no 
authontj for the mcw that a mistake of 
a legal alviser howcser gross and mexeus 
able if bona fide acteil upon by the litigtnt 


will entitle him to the protection of S 5 
The facts of each case and the nature of the 
omission or mistake on the part of the legal 
adviser iti each particular case wUl have to 
be examined and scrutinized m order to find 
out whether there has been negligence or 
gross want of legal skill in the legal adtiser 
or whether there was merely a bom fide 
mistake not through misconduct or regli 
gence or want of reasonable skill but such 
as even a skilled person might make It is 
only in the latter case that the litgant woul^a 
be allowed the benefit of the section 67 C 
L J 107 Reasonable care by a competent 
lawyer would be a sufficient cause within the 
meaning of S 5 to attract the operation 
of the section it is enough to show that the 
mistake of the lawyer was of such a deserp 
tion that it may arise even amongst leg" 
practitioners of experience A litgant 
should not be made to suffer for'such error 
or mistaken advice given by counsel J' 
Pat 507=19 Pat L T 309=1938 Pat 413 
Mistaken advice given by a legal practitioner 
may m the circumstances of a particular case 
give rise to sufficient cause within the niean 
ing of S 5 though there is certainly r 
general doctrine which saves parties tri^ 
the results of wrong advice Pi 

360 RevEFSed ) 41 C W N 118%=« h 
W 219=39 Bom L R 1021=193? f 
276 (P C ) Sei ciso I L R (1938) 
409=1938 Nas 156 (Party bst'S,'”!’', 
by wrong information given by 
clerk not sufficient cause) 43 P L K 
Where owing to his ill health counsel 
not able to pay personal attention to att 
peal and filed it out of time of 

mistake of his clerk m reading m®. ,j ,1,,* 
the order appealed against it was hela 
»t was a case m which the party 
remiss and that there was sufficient 
which prevented the appeal from being 
withm time 1940 ALJ „ 

(Per Harper / Af ) It would be 5 
ous preceilent to allow the benefit ®o:,i-ivit 
because a litigants counsel filed an ^ jj 
to say that the dehy was due to 
illness 1940 A L J (Supp ) 18 
of pleader — Recalling order excusing 
45 C 725 M.stakE o£ pleader beine »” 
Sion to file copy of decree 17 1 L . _ 
17 C L J 66 The true test is 
the litigant has acted under honest Sj 
mistaken belief formed with due ® 
attention 12 1C 677 A lesa‘/,/s 5 

mistake to justify an extension unue 
must be a bom fide one 93 P ^ p 
43 I C 317 5-fe also 45 I C S42_K' ' 

W K 1918 63 I C 726 I B K 

Nas 507=19 N L ) 273=193? NW 

1936 Nae 246 I L.R (1938) Ijb 

ball 31 1938 Nag 156 

639=1940 Rang 14 14 Luck 701=;939^2, 

245 1941 OWN 1282 

PatLT 549 , 32 I C b">?3? P 

1915 1923 L 612 K" ■ ^ 3^ (D . ‘q 

R 20=5 Bur L J 187. 110 I C 533 , 6 ^ 

W N 10(2 19» M 91 The 
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1 % not cntillcJ to t1 c benefit of S 5 wtere 
be las acted m pood faith on the advice m 
counsel which advice las been Riven ncRli 
Rcntl) even thouRh honesllj 149 I C 239 
=11 OWN 6S3=19i4 O 360 Mistake 
of pleader — Meinoranduni not signed b> 
pleader — Extension of time 63 1 C 726 
See also 1923 L 402 1 R SRf=1924 K 148 
A mistake of law bj an alvocate is not bv 
Itself a sufTcient cati«c 11 I C 812=4 
Dur L T 175 Ste also 27 I C 639 37 
I C 815=10 Bur L T 221 49 I C 1000 
63 I C 278=6 Pat L J 237 1927 L 92 
7 A I Cr R 28 5 Bur L J 227=101 1 C 
363 (1) In a special jurisdiction case 
valued at Rs 6 000 and filed in Sub Court, 
the appeal was wrongly preferred by the 
same pleader to the District Court which 
rejected it Appeal was then filed in High 
Court out of time It was held that there 
was no reasonable d^oubt as to the forum 
and llie delay was not excused 31 Bom 
L R 9a4=1929 B 393 Set also 1933 L 
568=144 I C 627 But see 152 I C 323= 
1934 Pesh 57 152 I C 155=1934 

M 637=67 M L J 96'» The decree as 

framed by the lower Court was not cleart> 
worded and its exact meaning and sigmfi 
canee were not bejond doubt The respon 
dent himself was misled in choosing the 
wrong forum and it was he who was the 
first to file his appeal in the District Court 
instead of the High Court and it was only 
subsequently that appellant filed his appeal 
m the District Court wilhm time tietd 
that the provisions of S 5 were applicable 
and the period during which the appeal 
remained pending m the District Court 
should be excluded 161 I C 251=1936 
L 168 A wrong advice of a pleader acting 
on a statement of the Court clerk not to 
apply for the copy of the judgment until the 
cop) of the decree was drawn up was held 
to be not a bona fide mistake 7 R 13= 
1929 R 116 Mistake of a vakil — When a 
sufficient cause See 1929 M 91=112 1 C 
307 But a pleaders gross carelessness is 
no groLd 114 I C 101=1929 S 32 131 
I C 507=1931 R 80 See o/jo 142 I C 
185=1933 R 96 144 I C 41 (N ) Where 
a pleader whose power has terminated with 
uroceedmgs in trial Court does not take steps 
to find out whether or not the appeal has 
been properly presented he acts without due 
care and attention and as he delays in the 
hope that the irregularity might escape de 
tection. It does not form proper cause for 
the delay m fil ng the appeal (59 C 781 
7 R 18 and 5 N L R 2o Rel ) 145 I C 
760=29 N L R 295=1933 N 219 The 
fact that a party is a minor and the next 
friend is a pardanash n lady or that the 
pleader acting for them has been negligent 
or Ignorant cannot amount to sufficient cause 
within the meaning of S 5 of the Limitation 
Act A suitor must suffer for the negh 
pence or ignorance or gross want of sUU 
|?h»S legal a<iviser 19 N.L J 273 The 


client has his rcmcd> against the defaulting 
legal adviser 131 I C 507 (l)=193l R 
80 An honest oversight of an advocate is 
a Mifficient cause 34 C W N 119 Where 
the counsel made a bona fide mistake in 
failing to get a fresh power of attornej 
after the death of the party for impleading 
the legal representatives the Court could 
extend the time under S 5 133 I C 877 

=32 r L R 389 See also 150 I C 731= 
1934 L 444 36 P L R 277=1934 L 1001 
1937 N 65 

Mistake or Puaders (j.erk — Wlicre 
decree amount could not be deposited in 
Court in time as required b> S 17 Provin 
cial Small Cause Courts Act owing to the 
bota fide mistake of the vakils clerk in 
mislaying the challan Md there was suffi 
cient cause to excuse the delay ^ L W 
79o=61 M L J 710 jee also 1938 Nag 156 
Fraud of pleaders clerk, if sufTcient excuse 
36 P L R 284=1934 L 986 (2) Negligence 
of pleaders clerk is no sufficient cause 101 
I C 448=1927 P 232 110 I C 374=1928 
L 488 1929 S 206 But see 108 I O 619 
= 1928 L 643 Where a bona fide mistake 
by pleader s clerk in calculating the period 
was excused See also 32 C W N 935 
no 1 C 837=1P’8 M 690 Where a den 
cal mistake of vakil s clerk m omitting the 
name of the only contesting respondent in 
lie cause title while copying was excused 
and the respondents name was added after 
jvenod of limitation In the case of delay 
due to mistake of a clerk the sole test is 
whether the appellant has acted with reason 
able diligence 1929 A 351=119 I C 447 
(44 I A 218=33 M L T 486 (P C ) 
Foil 1926 A 252 and 1925 0 189 and 374 
Disc ) Where by a bona fide mistake of the 
clerk an earlier judgment of the same date 
and same month but of a different year was 
filed along with the memorandum of appeal 
and subsequently on discovery of the mis 
lake the counsel prayed to have the correct 
judgment filed when the time for presenting 
the appeal had expired held that the mistake 
^ing bona fide the time should be extended 
33 P L R 1085=1933 L 1 See also 136 

I C 838=1932 O 167 59 I C 937 
Necligevce or Guajidian —46 I C 68= 

5 O L J 153 See also 30 I C 211=2 O 
L J 325 

Nbcucevce of Party — A Court should 
not excuse under S 5 delay due to gross 
carelessness 55 I C 271 See also 22 
O C 379=55 I C 837 37 I C 503=12 N 
L R 171 55 I C 17 24 S L R 415=1931 
S 58 10 O W N 1247=1934 O 10 (1) 

II OWN 256=1934 O 131 (1) The 
ne^igence of a sen'ant m the performance 
of the duties entrusted to him does not 
amount to sufficient cause 55 I C 17 
See also 52 1 C 225=3 Pat L J 381 One 
of several persons not impleaded as respon 
dent due to carelessness — Time carmot be 
extended 99 I C 619=1927 L 118 

Ovts — It IS the duty of the 1 tigant to 
know the last d»y cn which he caq pre* 
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his appeal and if there is delaj the burden 
rests on him of adducing strict proof of the 
sufficient cause on which he relies 41 M 
412=45 I A 2a=34 M L J 63 (P C ) , 
1931 S 58=132 I C 473 
Power of Successor — An order made by 
one judge extending time owing to delay in 
getting copies of decree should not be inter 
fered with by his successor SO I C 882 
Se^ cho 50 I C 374 
Pauper Appeals — An appeal presented 
after time with full stamp may be admitted 
if a previous application for leave to appeal 
as pauper was presented within time and 
rejected 74 P R 1916=36 I C 84 See 
also 1935 OWN 162=1935 O 231 M 
P W R 1912=13 I C 73 Dela> m filing 
an application for leave to appeal tn forma 
paupens cannot be condoned 101 I C 320 
(1)=1927 N 197, 9 Pat L T 613 An 
appeal \vas filed as one against order in exc 
cution but the Court reqired party to pay 
ad zalorem Court fee The party applied 
for leave to appeal as pauper and was 
allowed 26 A L J 847=1928 A 499 
Poverty —Poverty is not a sufficient cause 
within S 5 22 I C 884=7 L B R 90 

Sickness —Appellant unwell in the last 
portion of limitation— Filing his appeal two 
days later- The two days delay would be 
excused 1928 R 163 But see 119 1 C 
678=34 C W N 1119 Where no reason 
18 shown why the applicant during the tune 
of his alleged illness should not have given 
instruct ons to his advocate which would 
have enabled him to present the appeal within 
time and there is no medical certificate or 
any other corroborative evidence to support 
his allegation in the affidavit that he was 
ill the applicant fails to discharge the onus 
that lies upon him to satisfy the Court that 
he had sufficient cause for not preferring 
the appeal within the time limited by law 
14 R 155=1936 R 183 
Want or Stamps — Delay m filing an 
appeal owing to the non availability of stamp 
on the last day for filmg the appeal will be 
excused 37 I C 211=1 P L J 163 3 

P L J 74=42 I C 675=1923 L 513 (2) 
Application for copy accepted by copying 
department without demand for copying fee 
— Deduction of time taVen for obtaining 
copies allowed 38 P L R 903=1936 Lah 
693 

iNSUFFiaENT STAMP — One days delay m 
piymenl of deficient Court fees on copies of 
judgments excused 131 I C 127=32 P 
L R 240=1931 L 349 Wlicre ll e appcl 
lant honestly believed that he paid the pro 
per Court fee nhen he originally presented 
the appeal the delay in raying adequate 
Court fees should be condoned 1933 L 
264=144 I C IP-l Where the ippellmt 
fa led to p3> a substantial portion of the 
Court fee in tone and there is no question 
of iona fide mistake or misapprehension 
there 5s no reason to extend the time 33 
P L R 12 When the appellant knows at 


the time avhen he files the appeal that a 
further sum is due on account of the Court 
fees it is his business or the business of 
his pleader to ascertain the date fixed for 
depositing the deficit Court fees In a case 
of this sort it IS expected that pleaders shall 
make themselves acquamted with the nature 
of the orders passed and it is not the duty 
of tlic Court to communicate the orders to 
them The omission of Court to communi 
cate its order to the pleader concerned does 
rot entitle the appellant to any indulgence 
under S 5 71 C L J 540=1940 Cal 530 

Ignorance of Death — The mere mser 
tion of the name of a person who is dead 
long before the institution of the suit, in the 
array of defendants does not save limitation 
against his widow and heir who is not im 
pleaded in the suit 140 I C 387=1932 L 
592 See also 15 R D 244 Mere ignor 
ance of death is not a sufficient cause un 
der S 5 38 I C 7=118 P R 1916 But 

see im A 131 o/m 1936 Pesh 192 

(appeal filed against a dead man b/ 
jde mistake — time extended) Four 
before filing of an appeal respondent had 
died The appellants were net aware of 
the death An application was made to 
make wcee'sary additions after the 
of limitatio The Court was satisfied that 
the erior \\c.s boiia fide and the tw 
was living in a different province and tMi 
period of limitation extended 123 I ^ 
824=1930 A 131 See also 1940 A W K 
(B R ) 128=1940 0 A 779 Ignorance ot 
the death of one of the respondents 
“1 <cnce i f ?r\ negligence or other act or 
om ssion for which the applicant seeking w 
set aside the abatement can be held 
sible can be sufficient cause wiH m 
meaning of S 5 of the Limitation Act ^ 

A 280=1932 A L J 18=1932 A 459, 105 
I C 201=1936 Pesh 192 t* 

CoRroRATE Body and PsrvATz Party i 
a corporate body chooses to embark on » 
gallon its officials and advisers must a 
with at least as much diligence as is 
ed from an ordinary litigant The oorj”^ » 
body IS not entitled to greater 
than a private individual 123 I C w 

Government and Private Fasw— wi 
TiNcriON —Though any delay « evidence oi 
hchts in 11, c case nl a private pa'^ 
same cannot be said of Government ana » 
delay can be condoned if it is inevitable 
1929 S 211 

Secs 5 and 14 —In exercising i» “ * 
cretion under S 5 Court will be guwea ny 
tlic provisions of S 14 though S 
not in terms apply to appeals 35 C L A - 
=1922 C 247 See 46 I C ,16=24 9 
W N S94 16 I C 940=17 C W N 
SOWN 1165, 1936 O W N 3^, 

A L ; (Supp ) 92=1W1 O W N JO 
Delay in filmg a criminal appeal should w 
excused under S 5 wUere It was erroneously 
filed m another Court since there is no 9“es 
tion of a successful litigant loiinga vam 
able right 59 I C 556=1 L 508 
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NOTES. 

oljfl 41 M.L.T. 457=1925 M. "Ml 26 Cr. 
L.J. 1110. Wlicre an anpnl is jirefermt 
to a wronj: Court in poofl faith and b> the 
advice of a liw-ver, the time which is spent 
in pro'cnillnj: the tame should he erCTfsed 
under S. 5 of the Act. ’\2 I.C. 2.tS 145 C. 
194 (P.C.) and 20 C W.N. 49. Toll.! See 
also 15 I.C. 170; 30 I.C. 211=2 O.L.T. 
325; 27 I.C. 967=7 Pur T..T. 2*0; 12 I.C. 
2R=4 ntir.L.T. 274: 1927 A. 758: 108 I C. 
121=1928 A. 144; 1928 C. 468; 101 I C. 
777; 1930 A 15 So at«o where it is due 
to WToni; valuation in trial Court for pur* 
po<es of jurisdiction, and especially when 
such valuation was not nuesfioned bv defend- 
ant. 1916 O.W.N. 325. Procerfin^ m 
wrong Court— Bona fide mistake of guar- 
dian — SuOlcient cause 30 I C 211=2 O 
L.J. _32o. WOien time-barred appeals are 
filed in wrong Court the Court can dismiss 
them and need not return them for presen 
tation to the proper Court in order tint the 
latter might consider the question as to whe 
thcr the time for presentation could be ex 
tended 48 C 110=47 I A 255=39 M L 
J. 193 (P.C ). \Vliere an appeal filed in 
time but in wrong Court owing to a hoM 
fide mistake is returned on the last day of 
limitation (or presentation to a proper Court, 
the fact that it is not presented on the pro- 
per day ought not to be a ground for reject- 
ing tt as barred: judicial discretion should 
point to Its admission 11 I C 814=8 A 
L T. 793 See also 1923 A 364; 45 B 
607: 1930 A. IS When two remedies are 
available prosecution of one would be a good 
ground for extending time for the other. 
98 I.C 892=1927 L. 43 A person prose- 
cuting an application under S 151, C P 
Code, cannot be said to be acting m good 
faith when he has a remedy open to liim 
under some other provision of C P Code 
Delay due to such wrong prosecution cannot 
be condoned under S 5, Limitation Act 
165 I C. 661=38 P L R 868=1936 L 672 
Whether pendency of application for amend- 
ing decree saves limitation, ice 1928 P 265 
The pendency of application for setting 
aside ex parte order certifying an adjust- 
ment of a decree saves limitation for ap- 
pealing from the ex parte order 30 Bom 
L.R. 512=115 I C 467 But see the cases 
cited below. Where an appeal lies against 
the ex parte decree, the time taken by the 
party in appljing for setting aside the ex 
parte decree and m preparing an appeal 
against the order refusing to set it aside 
cannot be excluded m computing the period 
of limitation for appeal against the main 
ex parte decree 8 R. 168=1930 R, 41; 59 
C. 1057=36 C W K. 352 An appeal was 
preferred under the B. T. Act to the 
Special Judge on I8lh ifay, 1925. and the 
same was dismissed on 31st October, 1923, 
on the ground that it was not maintainable 
but it was suggested an appeal would be 
preferred to the District Judge. An ap- 
peal was filed on 18th November, 1925, and 


the dtl.iy ol 18 days nas ejtctijtd on Iht 
ground that the period would be necessary 
to get copy of the judgment, prepare memo, 
of appeal, etc 1929 C. 240=33 C W N 
76. 

Rcvieiv —An appelianf is entitled to de- 
iluct the period during which an application 
for review was pending. 1923 C. 29l flV 
45 C. 94, Rcl. See also 20 I.C 647* 42 
n 295=46 I C. 14: 22 A.L J. 365=i924 
A 867 ; 30 S L R. 301=1936 Sind 43; 1941 
A.W.R. (Rev.) 1100; 15 Luck. 526=1940 
OWN 281=1940 Oudh 310: 1928 L 964 
1929 L 283: 1929 L. 824, J4 C.W.N 1002 
130 1 C 545=1931 S 3, following 45 C 94 
II Lah.L T 37 ButVc 17 N.L.J. 22. 
He li not entitled as a mttter of right but 
must seek extension of lime under S 5 
47 I C, 577=28 C L J 20; 80 I.C 786= 
1925 C 253 The time spent m an infruc- 
tuous application for review Will not be ex- 
cluded if the grounds of review were only 
grounds of appeal M I.C 705=19 C W. 
N 1113 See also 89 P.R 1918=46 I C. 
588 Wliere the appellants act bova fide 
and under legal advice in applying for re- 
view and prosecute their application with 
due diligence they arc entitled to have the 
period occupied in prosecuting the appli- 
cation excluded m computation of the period 
of limitation for the appeal 30 S.L.R. 
301=162 I C. 257=1936 S 43 An appli- 
cation for review preferred with a reason- 
able expectation of success and not prose- 
cuted with reasonable diligence docs not 
justify an excuse of the dela> for filing an 
appeal caused by the prosecution of the 
review application. 107 P R 1918=46 I. 

C 23 Leave to appeal to Privy Council- 
Time taken in application for review— Re- 
duction when permissible 29 Bom L.R. 
344=101 I C 432=1927 B 221 •‘Leave to 
appeal” Meaning of See 26 A. L.J. 847 
=1928 A 499 Where one party applies 
for review, the time for cfoss review by the 
other party should be extended if necessary 
as one is a counterblast to the other. 94 P. 

W R 1917=42 I C 54 Time spent in re- 
view proceedings based on reasonable 
grounds may be sufficient cause but an un- 
explained delay of two months after rejec- 
tion of the review application is not sufh- 
cicnt cause 10 I C 129 See also 28 I. 

C 926=22 I C 919=26 M L J. 356; 64 
I C. 516=13 Bur L T 219 
Rivisiov — An order refusing to cxcu«e 
delay in presentation of an appeal is not 
open to revision even for showing that the 
app^ was in time. 24 I.C. 872. See also 
35 P L R 374 . 

PiLVcncE — Tlie practice of admitting ap- 
peals "subject to objection at the hearing” 
has been condemned by Privy Council a-d 
vhould therefore cea'c. 50 I C. 374 Re- 
Iiance on a prevailing practice of Court 
may be taken into consideration n excusing 
deUy- I L R. (1937) Bom. 421=38 Bon. 
L.R. 1281=1937 Bom. 64. 
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nrr 1 /»r 'Thc fact that the appellant or applicant was misled by any 

nrt^er-’ K j*^ **^®’ judpient of thc High Court m ascertaining or computing the 
fhis Stion^^”°^ hmitation may be sufficient cause within the meaning of 


6 (1) Where a person entitled to institute a suit or make an application 

Legal Disability execution of a decree is, at the time from 

which the period of limitation is to be reckoned, a 
minor, or insane, or an idiot, he may institute the suit or make the application 
vithm the same period after the disability has ceased, as would othenvise have 
been allowed from the time prescribed therefor in the third column of the first 
schedule 


NOTES 

Procedure —Delay m filing appeal— Ex 
tension of time if may be implied from the 
procedure of the High Court 43 M 550 
=56 I C 163=38 MLJ 444 (PC) 
Memorandum of appeal presented beyond 
*;me— Procedure 43 B 376=46 I A IS 
(P C ) Second appeal— Time for obtain 
mg copy of the judgment of first Court 
■when excluded 1928 A 416 
Secs 6 and 7 — Ss 6 and 7 ot the Act 
are not mutuallj exclusive S 7 supple 
"’Wts S 6 41A 435=49 I C 990=17 A 
24 0 C 330=64 I C 
39 P L R 127 S 6 IS expressly 
limited to cases where limitation is prescnb 
ed'm the first schedule to the Act and when 
limitation is provided for in some Act out 
side the provisions of the Limitation Act 
such specal limitation is not affected by S 
e Ta® provision for limi 

tation m S 48 C P Code is therefore 
not goveraed by tie provisions of S 6 or 
“CLJ 403 IMS Cal 25 1939 N 
I- j JO/ b 6 IS an enabling section to 
enable persons under disabililj to exercise 
tneir legal rights within a certain time and 
” should be construed hbcrallj 41 B 625 
=41 I C 238 The section applies to ap 
plications under S 144 C P Code 41 
R ^25 S 6 applies to every minor whe 
tner he has a guardian or not and the ex 
istcnce of a guardian competent to sue or to 
apply IS immaterial A minor under S 
o (1) is entitled to sue or to apply for exe 
cution of a decree within the statutory 
period of three years after attaining majo 
nty and the protection given to a minor m 
tlic matter of making an appheat on for 
execution cannot be restricted by the acts 
of 1 s guardian 18 Pat L T 989=1938 
j V benefit of S 6 can be claim 

cn by an assignee of the person who is cn 
t tied to that benefit in a suit where both 
the assignor an ! assignee join in the suit 
as plaintiffs so long as thc ass gnor has a 
'ul sist ng right to sue at the date wl cn the 
silt IS brougl t, allloiigh the beneft would 
not le asailable lad the assgnec alone 
irought the suit 40 Bom L H 548=1938 
Bom 358 Wlierc an alienat on is made 
t> some of the coparceners without legal 
against thc wisl es of others 
'i will te msahd not only aga nst the tatter 


but also as against other coparceners born 
after the alienation Such coparceners 
would be entitled to avoid it not as the 
representatives of their fathers but m ibeir 
oyvn right The period of limitation would 
run from the date of the sale and there is 
only one cause of action which would arise 
m favour of the other members who had 
not consented to the sale Successive caus 
es of action cannot arise as new members 
are bom year after year A coparcener 
who IS not in existence at the time from 
which the period of limitation would be 
reckoned cannot rely upon S 6 18 S I C 

88I=1SM0 Nag 94 See also 18 Lah 390* 
1937 Lah 420 See also 1939 L 1 Although 
under certain system of law such as Hwo'i 
Law a child en venire so mare is by a 
legal fiction and for certain purposes con 
sidered to be bom m the sense that he bas * 
right of inhentance in hts fathers property 
such a fiction docs not govern the rule la d 
down by the law of limitation kinder ii« 
law of limitation minority begins at the aa** 
of birth and not at the date of conception 
Where therefore a person challenging a’' 
alienation of ancestral property 
mother s womb but not born at thc t me o 
the alienation he cannot be said to be a 
minor and cannot therefore claim an 
Sion of time contemplated by S 6 42^ 

L R 237i=1939 Lah 290 See also I9o9 
fall ] Marumakkathayam thavaihi 
Alienation by karnavan and adult member— 
Karnavan acting as guardian of minor mem 
ber also — Suit by latter wilhin three years 
of his com ng of age not barred 1939 Mao 
907 A plaintiff must prove affirmatively 
and clearly that his suit is wilhin time ana 
that the exempt on created by this sectio 
applies to Ins case 1923 L 41 The po "* 
about the minority of a party for the 
pose of calling in aid the provisions of s 
6 cannot be raised for the first t me m 
second appeal 1940 N L J 607 4 bc 

section lays down a general rule for an 
kinds of disabilities and m all kinds of suit 
while Art 44 applies to only one case oi 
disability I f minority and one class oi 
suits 1 e a suit to set as'de a sale oy 
guardian 12 I C 695=21 MLJ R>'* 

A lunatic is protected under S 6 as mbf 
he IS under disab 1 ty The mere fact inai 
there was a guardian on 1 is behalf «no 
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NOTES 

coulJ }j3ie sued earlier woirld not depme 
him of the protection b\ that «cction 
14S I C 1166=I9il A L J f:03=19J4 A 
454 Wicrc p3\-ment is made bj a debtor 
towards a debt due to a minor llie date of 
paj-ment <liould be taken under S 6 as the 
date at the time from which the penoij of 
limitation is to be reckoned !61 I C 330 
=sl936 A 1^2 A suit could be brought 
on behalf of tlie minors m winch the minors 
obtained the benefit of S 6 19’6 All 152 

s=1936 A L J 59 S 6 does not operate 
to extend the period of twche jears under 

5 48. C r Code 37 \t 1<J6=24 M L 
J 96, 37 A 638=30 I C 521=13 A L f 
R26, 13 A L J 106 See oho 26 Dom 
L R 426=1924 B 46S J93S Cat 2S=f L 
R (1937 ) 2 Cal 373=65 C L J 403 20 
Pat 1=22 Pat L T 721=1941 Pat 4a 
Minont> can be succcssfullj invoked as a 
plea only in suits and execution applications 
37 I C 292=101 P R 1916 WTiere an 
appeal of a minor appellant has been dis 
missed for default 1 e cannot resort to S 

6 to apply for its restoration 4S B 648= 
23 Bom L R 110 S 6 does not apply to 
suits under Registration Act 18 M 99 
nor to a suit under the Bengal Tenanc> Act 
29 C 813 Sections 6 and 7 do not extend 
to suits to enforce a right of pre emption 
52 I C 587=86 P R 1919 Section 6 does 
not apply to an application to set aside an 
fx parte decree 37 I C 2SG=101 P R 
1915, 35 I C 438 (Bur ) nor to applica 
tions for personal decree under O 34 R 
6 C P Code 56 C 1117=33 C W N 
519=1930 C 34 12 I C 69o=2l M L J 
1041, nor to an application for a final decree 
in a mortgage suit 40 A 203=16 A L J 
85 37 C W N 184=144 I C 768=1933 C 
508 {In this case it was howeicr held that 
having regard to O 32 R 10 C P Code 
the suit did not abate but w-as kept in abe 
jance and that the application for a final 
decree was maintainable) Set also I L R 
(1941) Bom 435=43 Bom L R 329=1941 
Bom 203, nor to an application to make 
a decree absolute 48 I C 934=15 N L 
R 36 nor to applications under O 22 R 

3 of the C P Code 35 I C 438 S 6 
does not prevent possession being adterse 
or the running of limitation against a minor 
It only giies an extension of time m bis 
faiour 1928 O 481 The only disabili 
ties which *ave the operation of the Limj 
tation Act are those which arc created b> the 
statute Itself S 6 of which recognises only 
three classes of persons as being under legal 
disability It is dilTicult to bring an idol or 
a math within the same category as a minor 
lunatic or an idiot for whom express prosi 
Sion has been made 11 Pat L T 403= 
1930 P 435 A disqualified proprietor 
whose estate is managed by the Court of 
Wards does not come under the «cction 8 
O W 349=1931 O 177 Wierc Court 
of Wards has assumed the superintendence 
of the properti of a minor, it can apply 


for execution of a decree passed in fatoUr 
of the minors father after the period of 
limitation and rely upon S 6 30 S L R 

30=163 I C 379=1936 S 84 Insolvency 
IS not a disability under the Limitation Act 
61MLJ 688=1932 M 170 See also 53 
L W 56fcl9-41 Mad 449=(I941) 1 Af L 
J 644 (as to effect of minQr;ty in the case 
of manager of Hindu Religious Institution). 
The mother and guardian of a minor sold 
wtain property belonging to the ward m 
1873 and the ward basing died an infant jn 
1879 or 18S0 she succeeded to his other 
proper!) and died in 1921 without taking 
steps to set aside the alienation A rever 
sionar) heir instituted a suit m 1922 to re 
coxer possession of the property sold from 
persons holding under the original sendee 
held that the suit ss’as barred by limitation 
because of S 6 (3) read svith Art 44 of the 
Limitation Act The suit became barred on 
the lapse of three years after the death of 
ihe ward nothwithstanding the fact that he 
was succeeded by a female heir 59 M L 
J 196 See also 39 P L R 127=1937 Lah 
485 S 6 of the Limitation Act is made 
applicable to the Kumaun Rules by a noti 
fication of 1918 and it confers on a minor 
a large period of limitation for instituting 
a suit to avoid a tale of Khaikari right 14 
R D 635 Under S 6 the last date for a 
minor decree holder to apply in execution is 
wilhm three >ears after attaining majority 
The guardian of a minor can also apply in 
execution at any time during the minority, 
even though his previous application is more 
than three jears old 32 Bom L R 1299 See 
also 32 Bom L R 1093=1930 B 508 1935 
L 144 (1) Ss 6 and 7 import that during 
minority the operation of the Limitation Act 
IS suspended and since a minor can apply 
within 3 jears after attaining majority he 
may bj Ins guardian or next friend applj at 
anj t me before he atta ns majority 119 I, 

C 39=J929M 394 

Persovai. Privilcce — The assignee of 
property from a minor cannot avail himself 
of the benefit of S 6 44 I C 890 See 

also 46 I C 602=22 C W N 831 42 M 
637=50 I C 380,90 LJ 88=1922 0 31 
S 8 1$ anaUary to and restrictive of the 
concession granted by Ss 6 and 7 and does 
not confer any substantial privilege 42 M 
637— 5 0 I C 380 The transferee cannot 
maintain a suit even if he brings it on the 
same day on which the transfer takes place 
if It IS otherwise barred 9 O L J 8 S= 
1922 0 31 Butj«27IC 118 18 O C 
H See also 96 1C 741=2 O W N 811 
S 15 (2) does not refer to tl c extension of 
nme allowed to persons under disability 
under Ss 6 and 8 52 I C 72o—37 M L 

J 206 

StjBSCQUEXT Dissbiltty — A minor is not 
entitled to the benefit of S 6 in respect of a 
ncht to sue which accrued before his birth 
54 I C 838 N\'here a cau«c of action ac 
cnicd to a person when he was in embrj 
he cannot get the advantage of S 6 a 
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(2) Where such person is, at the time from which the period of liinita 
tion Is to be reckoned, affected by two such disabilities, or where, before his 
disability has ceased, he is affected by another disability, he may mstitute the 
suit or make the application within the same period, after both disabilities ba\e 
ceased as would othenvise have be«i allowed from the time so prescribed 

(3) Where the disability continues up to the death of such person, his 
legal representative may institute the suit or make the application within the 
same period after the death as would otherwise have been allowed from the 
time so prescribed 

(4) Where such representative is at the date of the death affected by any 
such disability, the rules contained in sub sections (1) and (2) shall apply 

Illttslraltotu 

(a) The right to sue for the hire of a boat accrues to A during his minority He 
attains majority four years after such accruer He may institute his suit at any time witn n 
three years from the date of his attaining majority 

(&) A right to sue accrues to 7 during his minority After the accruer but while Z 
IS still a minor, he becomes insane Time runs against Z from the date when his insanity and 
minority cease 

(e) A right to sue accrues to X during his minority X dies before attainuig majority 
and is succeeded by Y his minor son Time runs against Y from the date of his attaining 
majority 

7 Where one of several persons jointly entitled to institute a suit or maU 


NOTES 

cannot be deemed to be a minor m exist 
ence on the date of the conception 10 L 
713=1929 L 254 (2) See also 1930 L 
394 1931 M 456=60 M L J 521 S 6 
does not apply to the case of a minor bom 
subsequent to the alienation objected to 14 
1C 60 8 L 19=97 T C 435 59 I C 678 
=1 L 558 1927 A 54 1937 L 420 See 
also 43 Bom L R 222=1941 Bom 197 
(adopted son) But if an elder brother 
of such a person brings a suit to set aside the 
alienation the after born son can ion m 
the suit 40 C 966=40 I A 213=25 M L 
J 512 (P C ) This IS so because the 
second son has no independent right to sue 
and his right is derived from his elder 
brother’s right 13 L 520=1932 L 605 
MiscEiiANEOus — Medical evidence is not 
of much help m determining age 1928 L 
200 Death of minor — Disability of legal 
representative 40 B 564=37 I C 221= 
18 Bom L R 579 S 6 gives the minor the 
same period of limitation after his attaining 
majority as an orl nary person gets There 
IS nothing m S 8 to extend the period 43 
1 C 712 See a!so 34 A 496=10 A L J 
3 To set aside the sale under Art 12 the 
minor must bring an action exactly within 
one jear from the date of hts attaining 
majority 43 I C 712=30 P W R 1918 
An application by minor representative after 
more than three >cars lui during minority 
for execution of decree is not barred ^ 
O C 206=1924 O 3l Vcf Z2 I C 
637 21 I C 365=16 O C 206 PW L 681 
= 117 I C 9W Pro note executed in 

favour of minor represented by guanfian— • 
Elinor IS entitled to extend period of Iimi 


ndcr S 6 28 bom i- la y 

1927 B 61 See also 1932 A L JOU 
Alienation by Hindu 
aside by subsequently born son— Limttauo 
Elder brother existing at the time of ahwa 
tion — Application of S 6 Limitation . 

41 L W 610=1935 M 431 i" 

Lah 769=40 P L R 188=1938 Lah ‘ 
(l»»l) 1 M L J 644 Alienation by Hn™ 
widow — Suit by after born ia 

Limitation— Benefit of S 6 — If availab 
Pat L T 236=1935 P 256 , . to 

Secs 6 to 9 have been declared noi ‘ 
apply to suits appeals or application 
the Bengal Public Demands Recov ry 
(III of 1913) — 

Secs 6, 7 8 and 9 Scope anv 
The effect of Ss 6 7 8 and 9 of H jo 
tation Act was to bar the plaintiff s is, 
sue whethy or not the Pf^^iously a 
Son died a major or a minor 
right of the former adopted son ^,n 5 t 

by limitation time having already rii'i 
him no further right to sue m P _.,j 7 
the alienations could accrue to the P 
43 Bom L R 222=1941 Eon, 197 
Sec 7 Applicability — S 7 0° 
apply where disability had 86—20 

the right to apply accrued ini=l4 

C W N 852 ■S're flfJO II 
C W N 845 S 7 IS a ®^ncl t 

and in so far as it takes away u 
conferred by S 6 has to he 
slrucj SO L W 562='™ rVttr 

(1939) 2 II L J 619 The „ 

red m the section means a at 

bind which IS of the nature and exists 
the lime referred to in S 6 ^ O L ^ ^ 

M T C 757 S 7 clearly has no application 
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P tability o{ one of application for the execution of a decree is under 
several rtamtilTs or arpl» such disability, and a discharge can be given 

'ants Without the concurrence of such person, time will run 

, against them all but, where no such discharge can' 

be gi\en, time will not run as against any of them until one of them becomes 
capable of guing such discharge aaithout the concurrence of the others or until 
the dt«abiht) has ceased 

Ilfujiraliotu 

(a) ^ incurs a debt to a firm of which D, C and D arc partners B is insane and C is 
a minor D can giNC a discharge of the debt without the concurrence of B and C Time 
runs against B, C and D 

(b) A incurs a debt to a firm of which H F and G arc partners E and F are insane 
and o is a minor Time will not, run against any of them until either E or F becomes 
sane or G attains majority 


NOTES the family and give a valid discharge with 

to an> but the cases to winch it is made out the concurrence of the minor is not in 
applicable namely to debts and execution of any way affected by the fact that another 
decrees f C I55=19dl A 398 But person than himself represented the minor 

•rre 25 I C 755 (M ) S 7 apjlics not as next friend m the decree A minor co 

only to cases of discharge of debts but also parcener cannot therefore claim the benefit 
to cases imolving immovable property, the of S 7 m respect of an application by him 
word ’discharge in S 7 is wide enough to to execute the decree See 70 M L J 
include any form of fimttance whereby the 700 1939 Pat 33 Where a cause of ac 
rights and liabilities between two parties are tion accrues to two brothers of a joint 
put an end to W P L R 3S4=I933 L Hindu family jointly when they are minors 

479 25 I C 755 18 Pat L T 38«I937 P limitation runs from the date on which the 

435 (F D ) When several persons jointly elder of the two becomes major 43 M 842 
interested m a propertj have been dispos =39 M L J 375 1 930 A L J 852, 12 I C 
sessed section does not apply if each of the 69o=2l M L J 1041 86 I C 704=1925 A 

seseral persons can sue for his individual 247 1929 L 14 37 Bom L R 225 1934 M 

share 51 I C 797 S 48 C P Code 469=67 M L J 27 18 Pat L T 385=1937 

cannot override S 7 and does not therefore P 435 (F B ) See also 1938 Bom 206 

imply that running of time will not be sus hfere cbmmg of age of one of the brothers 
pended against a minor 1929 M 394=119 m a joint Hindu family does not raise a 
I C 39 Where some minors were im presumption that he is the manager of the 
pleaded as co mortgagees m the place of family m the abs*nce of any evidence 167 
one of the co mortgagees since deceased and I C 934=18 Pat L T 383=1937 P 155 
3 final decree is passed but the execution Where therefore a suit is brought by two 
application was filed five years after Held brothers out of whom one ha I become ma 
that it was not barred by limitation 37 C jor for possession of lands of which a 
W N S3i wrong entry was made in the record of 

Members of a joint family — A major rights which suit would have been barred 
manager of a joint Hindu family can give a by tine but for the minority of one of them 
x-alid discharge of a decree debt within S 7 and there is no evidence to show that the 
so as to make time run against minor mem major brother was karta of the family the 
hers of the family 44 I C 566 30 Bom siit is not barred as major brother could 
L R 537 See also 25 I C 755 IS M L not have given a valid discharge See 36 
T 100=22 I C 76, 30 I C 76, 31 Bom Mad 544 , 40 Bom L R 127=1938 Bom 

L R 963=1929 B 382 I L R (1941) 206 40 Bom L R 521=1938 Bom 392, 67 

Kar 72=Wl Sind 166, (1941) ISfL/ C L J 8S (case of minor member repre 
195 But if he happens to be the guardian sented by certificated guardian— Major mem 
ad litem or the next friend of a minor co ber not competent to gwe valid discharge) 
parcener he would not be competent to give Under the Hindu Law, where there is an 
a valid discharge in respect of the subject eldest member of a familj the presumption 
matter of the suit or decree sought to be is that he is the manager of the familj and 
executed wherein he occupies sucli position he is competent to give a discharge without 
without the permission of the Court under the concurrence of the other members of the 
O 32 R 6 C P Code in respect of the family under S 7, so far as the Madras 

interest of such minor But when he is not Presidency is concerned It cannot be said 

the next friend of a minor in respect of the that an elder brother or eldest brother must 
decree sought to be executed, his powers as be shown to be acting as the manager If 
manager arc not restricted or curtailed by a party wants to displace the ordinary pre 
any statutory rule 161 I C 969 43 L W sumption that the eldest member has acted 
390=1936 M 434=70 M L J 700 See as nana^r and contends that he was not in 
also 19 Pat L T 8oS=1939 Pat 33, 1938 a position to gi\c a sahd discharge, it is m 
Bom 392 His right as manager to receive cumbent on him to **5*5 .a 

monej due under the decree m faiour of that presumption I L R (1940) Mad 
C C M -426 
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752=1940 Mad 530= (1940) 1 M L J 19S 
\^ere the eldest of several Hindu brothers 
never acts as the manager of the joint 
famdi though he becomes a major, and 
cannot give a valid discharge ^vIthout the 
concurrence of the others time ivill not run 
against the latter under S 7 40 Bom L 

R 1029=1938 Bom 500 A minor pro 
misee (in a Hindu joint family) of a pro 
note cannot sue on it after three years 
when the adult co promisee allows it to be 
barred 36 M 544=24 M L J 333 (F 
B ) See also 1933 M W N 89a S 7 
merely refers to tlie capacity to give dis 
charge If he gives a discharge without 
any benefit to the familj his act maj be lia 
ble to be cballenged by the minors but that 
is immaterial to the question of limitation ' 
(45 B 446 , 38 M 118 Foil ) 34 P L R 
384=1933 L 479 One co heir cannot give 
a valid discharge in respect of a debt doe 
to the ancestor without the concurrence of 
the other co heirs 35 Bom L R 388=1933 
B 245=145 I C 164 But where the cause 
of action IS distinct the mere fact that the 
elder brother could have joined it with his 
docs not bring the suit within S 7 41 M 

102=33 M L J 309 See also 53 I C 161 
=10 L W 422 32 I C 802=1915 M W N 
908 38 M 113=25 M L I 403 12 I C 695 
=21 M L J IWl 52 I C 725=37 M L J 
256 S3 M L J 677 Applicability of sec 
tion to suit bj a member of a joint Hindu 
family against a stranger setting up ttlle by 
adverse (lossession 155 I C 569 In the case 
of alienation by manager or guardian of 
minors the bar of limitation as against one 
member does not affect other members if 
such other members have a right to impeach 
alienation 133 I C 155=1931 A 398 
{This decision proceeds on the ground that 
S 7 applies only to debts ] See also 53 
L W 724=1941 Mad 678 In the case of 
an alienation by a nidon a remoter rercr 
sioner can sue to set it aside independently 
of the nearer i-e%ersioncr and if he is a 
minor at the time of transfer he can a\oid 
it within three years of his attaining majo 
nty 1938 L 39 132 I C 665 (L ) See 
also 1940 OWN 1237=1941 Oudh 165 
But see 1933 L 524 and 39 P L R 127 
holding that a suit by a reversioner to chal 
lenge an alienation made by the limited 
owner is a representative one and if a re\er 
^loner competent to challenge the alienation 
fails to do so witlim the period of limitat^ 
others cant challenge it afterwards whether 
minors or othciwMsc Where a suit to set 
aside an alienation by a Hindu father is 
brought by the eldest son with n three years 
of his attaining majority sons bom subse 
qiicnt to the alienation arc entitled to join m 
the suit and get their «hare 40 C 966=40 
I A 213=25 \I L j 512 (PC) In such 
a case limitation will run from the date of 
the cessation of the elder son s minority The 
after txim sons have no independent right to 
sue Tlieir right iJ derived from the eldest 


son’s right to sue 13 L 520=1932 L 605 
In the absence of fraud a kamervan suffi 
ciently represents a tarwad as to be able to 
give a discliarge even on behalf of the minor 
members 25 I C 755 Wliere a Hindu 
uncle and his minor nephew claim as co 
owners under independent titles and rot as 
members of a joint family, the former can 
not give a valid discharge of the claim of 
the latter so as to make limitation nm 
against him al«o 31 N L R (Supp ) 191 
=162 I C 377=1936 N 80 In Mahomedan 
family the heirs are entitled to definite 
shares as tenants in common and the cause 
of action of such heirs cannot be said to be 
a joint one for the purpose of lunitation 
SI I C 748=36 M L J 1S4 And a bar 
of limitation against one major son does not 
affect another son 1929 L 582 Under 
the Psmjab Customary JaiV minor rever 
sioner s right to contest alienation of ances 
tral property even when nearer 
are m existence is saved by S 6 19W 

866=1934 L 908 So also, bis nght to 
contest an adoption 1934 L 968 (2) 
heirs must join in suit for accounts of pa 
nership 33 I C 564 One member of a 
partnership even if it has been 
entitled to give a valid discharge o*,*. ^ 1 / 
to the partnership 52 I C 456=10 L W 
57 See Clio 33 I C 564 A suit bj m »»r 
brothers to set aside alienation by th 
mother brought after three years after 
eldest of them attained majority »s oa 
by lime 45 B 446=22 Boml;,®..! 42 
See else 23 Bom L R 1191=46 E 535 « 
B 277=44,1 C 851 38 E 94=15 Bot E 
R 882 6 f M L J 27=150 I C 76f 
M 469 37 Bom L R 225 even if '"' 
eldest brother was living separately " 
distance 165 I C 656=1936 M W 
Discharge by Guardian —A 
dan mother who is dc facto guard an 
no authority to transfer or deaJ 
property of the minors cannot 
discharge for payments made to the 
41 A 473=50 I C 730=17 A L J ® „ 
Joint Decree holders — Decree m 
of major and minor members of j ^ 

family — ^Discharge — Limitation 18 
723 Joint promissory note — Urc . 

favour of brothers— Elder brother aol"^; 
nsed to recover entire \V 62 

minority cannot be excluded 39 e 

=148 1 C 54 Joint decree m f'™” 

one adult and two minors— -I erso 
proved to be members of civc 

— Adult not acting as karta — ^668 
discharge on minors behalf IW i _ 

(23 M 26 28 M 487 28 C 
920 36 hr 295 44 C 120 31 A 

Ref) 55 C 60S If oneof sevemld«re 
holders can give a discharge witho t ^ 
concurrence of others S 7 appl ” ‘f /- 
C 503=21 M L J laeS See also ^ 

7a 10 I C 464 One of "'’"V.iSre?- 
Mahomedan daughters who are 
holders cannot after attaining . J 
give a discharge without the concurrence 
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8 Ncllung in section 6 or in section 7 applies to suits to enforce rights 
Epeeul exception! P'' cmption, or shill he deemed to extend, for 

. more than three years from the cessation of the 

disabilit) or the death of the person afTcclcd thereby, the penod 'within which 
an\ «uit imist be instituted or application made 
/Uujfrafimt 

(<j) <4 to vliom a right to sue for a legacy Jm accrued during his minority attains 
tnajorit> eic>en jears after such accruer A lias under the ordinary law only one year 
remaining "ithin avhich to sue But under section 6 and this SKtion an extension of two 
jears Will be allowed him making m all a period of three jears from the date of his attaining 
majontj within which he maj bring his suit 

(h) A right to sue for an hereditary ofTice accrues to ^ who at the time is insane 
SIX jears after the accruer rcco%crs his reason yd lias six jears under the ordinary law 
from the date when lus insanity ceased within which to institute a suit No extension of 
time will be gnen him under section 6 read with this section 

(c) A right to sue as landlord to recoi-er possession from a tenant accrues to /f 
who ts an idiot /I dies three jears after the accruer lus idiocy continuing up to the date 
of his death ^ /is representative in interest has under the ordinary law nine years from 
the date of yd a death with n which to bring a suit Section 6 read with this section does 
not extend that time except where the representatne is himself under disability when the 
rcpre'cntation de\ olves upon him 

Conlmpous mnn.ng ot ^ Where once lime his begun lo nin no snb 

time «equcnt disability or imbility to sue stops it 

ProMded thit where letters of administration to the estate of a creditor 
hive been p*in(ed to his debtor (he runnin?^ of the time prescribed for t suit 
to reco%er the debt shall be suspcnde<I while the ndministntion continues 


NOTES 

others S 7 wilt therefore apply and time 
Will not run against any of them till all of 
them become majors for the purpose of ihe 
execution of the decree and it would make 
no difference tliat there was a next friend 
who ha I instituted the suit on mirors 
behalf 119 1 C 234=1929 L 467 See 
also 27 A L J 2S4=116 T C 481=1929 A 
142 [7 A 313 (F B ) Dist ) Wl ere m a 
suit by widow of deceased brotler anl 
minor a joint decree was passed the widow 
cannot give a \a1id discharge and the exe 
cution application filed by the minor w thin 
three years of his attaining majority s not 
barred 27 A L J 72=118 I C 229 (I) 
c=1922 A 267 (1) Decree m favour of 
father— His three son« Iho majors nnd one 
minor forming members of a joint familj 
constitute a single legal representative an I 
one of them cannot execute the decree nor 
give a valid discharge 1931 L 5=1'M) f 
C 403 See also 30 L W 301=1929 M 
394 (a case of joint decree In favour of 
three minors) , 1929 C 165 (a case of joint 
decree m favour of a minor and karta of 
joint family) 

MiscEiiANEOUS — Court not I oun I to raise 
ex protTiO n o/» the special plea m party s 
favour 18 I C 391=17 C \V N 667 

Sec 8— Under S 8 where a plaintiff is 
a minor when tie cau«e of action arises, time 
does not run against him until the minority 
has ceased A suit brought within the pre 
scribed penod after mmorilv is over is not 
barred 27 A L J 1233=1929 A 963 

Sec 9 ScxiPE or Stenos — See 43 M 
185 SOWN 832 Tee also 40 \f 701 
6 P L J 273 S 9 contemplates only 
cases where the cause of act on conltnoes 


to ex St fut where the cause of auction is 
cancelled by reason of subsequent events 
this section will not apply 62 C 66=1935 
C 333 Disability — S 9 covers the case 
of an alien enemy who is debarred from 
suing m eonsequence of a declaration of 
war 46 C 526=23 C W N 157 See 
also 47 f C 122 Once time begins to run 
for a suit on a mortgage there is no suspen 
Sion of the running of time during the 
period The period of limitation cannot be 
suspended once the period has begun to run 
unless the suspension is itself provided for 
in the Act 49 A 565=10’ I C 96=1927 
A 446 See also 1939 Lah 270 Adjust 
ment of claim — Re oj^en ng of fresh cause 
of action 2 L 3’0=64 I C 4>1 Suit on 
a promissory note — Time not extended bv 
reason of suit by executant for declaration 
of mvaliditv of note 50 M 417=52 M 
L J 396 It IS not open to a plaintiff suing 
on a pro note to deduct the time during 
which insolvency proceedings were pending 
against the defendant 42 bf 319=36 M 
L j IM When once limitation begins to 
run for a suit to enforce a mortgage it is 
not suspended merely because the mortgaged 
property is submerged under water as it 
does not affect mortgagee’^ right to bring a 
suit on the mortgage 146 I C 8'6=1933 
P 693 Nor when there has been a fusion 
of the interests of the mortgagor and mort 
g a gee 3j A 227=40 I A 74=2a AI L J 
tJI <P C ). 4 L 90=1924 L 40 WTien 
time once begins to run against a reversioner 
for contesting the validity of an al enation 
of arcestral propertv no subsequent disabi 
lity to sue on the ground of minority of 
another reversioner can suspend it 29 I C 
”61 When once tine has begun to mn 
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Suits aijainst 
trustees and their represen 


10 Notwithstanding anything hereinbefore contained, no suit against a 
person m whom property has become ^ested in trust 
express for any specific purpose, or against his legal repre- 
tatives presen sentati\es or assigns (not being assigns for valuable 

, , considemtion), for the purpose of following in his or 

tneir hands such property or the proceeds thereof, or for an account of such 
property or proceeds, shall be barred by any length of time 
> 1 - 1 . ^ purposes of this section any property coinpnsed in a Hindu 

j\Iuhammadan or Buddhist religious or charitable endowment shall be deemed 
to be property \ested in trust for a specific purpose, and the manager of anj 
such property shall be deemed to be the trustee thereo f ] 

in him 61 I A 50=56 A 111=66 MLJ 
431 (P C ) See also 157 I C 1‘>1=I933 


LEG REF 

* Inserted bA Act I of 1929 S 2 
The necessity for the addition of the new 
para and the insertion of the new Articles 
f-A 48 B 134 A 134 B and 134 C has been 
fully stated m the Statement of Objects and 
Reasons See Fort Si George Gazelle 
Sept 1927, Pt IT pp 439-444 

NOTFS 

airainst a party the subsequent minority of 
his heirs does not stOD it 42 I C 809 
?';^]923 R 93 r2) 18 I C 306 42 
M 319=36 M L T 104 mere a person 
has begun to hold nossession of land ad 
versely to two co sharers each being the 
oivner, of a moiety and before the expira 
tion of the statutory period of limitation 
succeeds to one moietj upon the death of 
its osvner his possession continue» to be 
to the osvner of the other moet> 
although he has become lomtly intereslM 
SI."' 24 C W N 346=53 I C 

901=38 MLJ 313 (P C 1 

Secs 9 and IS ~\\^ere a decree 
against the judgment debtor has been passed 
before the order of adjudication of the 
judgment debtor as insolvent the time for 
appljing for execution of the decree begins 
^ to run, which cannot be suspended b> a 
subsequent disability Moreover the dis 
ability in such case can be remo\cd by the 
decree holder himself applying to the Insol 
vency Court for permission to sue Where 
no such permission is asked S 15 cannot 
possibly applj 184 I C 573=1939 Lah 

Sec 10— The amendment of S 10 (by 
Act I of 1929) which was effected in conse 
quence of the decision in Vidya Varuthts 
case IS not retrospective and does not apply 
to suits instituted prior to it 61 I A SO 
='6 A 111=66 MLJ 431 (PC) 
Therefore tn a suit brought in 1926 b> the 
Saijadanashin of a Mahomedan dargah 
(Shrine) for possession of wakf lands from 
defendants who were at one time mujawars 
(i e attendants and servants of the shrine) 
and who were in possession in lieu of their 
services but had been dismissed in 1898 
Held that in mcw of tie decision in Vtdya 
I'anitki^s rise the suit dil not come within 
the proMS ons of S 10 is it stood fieforc 
the amendment, that the Sajjadanashin is 
not a ‘trustee” m the technical sen«c nor » 
any property belonging to the wakf ‘vcstel 


Xf 483 

CovsTRUenov — S 10 and Art IM 
be read together S 10 is tn the maw 
designed to meet a suit brought for inc 
purpose of following misapplied tni't 
for the benefit of the trust 20 Bom L K 
441 32 M L T 85 Scope of S 10 See 
49 I A 37=1922 P C 212 (P C ) 

Applicamlity — S 10 applies only to 

cases of express trustees and not to construe 
live trusts 45 M 415=32 MLJ 
1923 P 68 It excludes from its operatuffl 
such trusts as the law would imph 
from the existence of particular facts o 
fiduciary relations Nor does it 
purchasers of property with notice or pn® 
agreement to sell 1929 N 298 Sjf 
1929 L 753 A trust as defined by b ^ 
of the Trusts Act contemplates that w 
trustee is the legal owner of the t/wst P 
pertj and before there enn be a trust i 
trustee must be the owner that is t 
must be a transfer of the propertj t®,^^ 
trust before a trust can be created r 
Pat 90 In order to imoke the ^ppl^ 
of S 10 the property must be . 

a trustee or trustees for a SP®®, -^u^and 
A person claiming adver'ch to tli® * , 

on the footing that the trust deed i 
bad cannot contend that the propc y- g 
held faj the trustees for any settlor 

a person claiming to be an heir ot .aj 

and to be entitled to the propertj . 

ground that the trust deed 'V^s ,s 

that as an heir of the L 

ctuiM along ..ith the nth" f 
recover the property f*'®”’ p 622 

S 10 does not apply 41 .-.cs 

=1941 Bom 307 S 10 is confined to c« * 
where property has become 'csteu 
for any specific purpose 22 A J « 
1524 A EM, ,t does not apply^M 
suit against agent 81 I C 40o— » - - 
115 Nor to a suit M 

-saluable consideration I C. 5^ Uff 
L J 263, 89 I C 48J=192j A R" ^ 
also 46 I C 19=20 Bom L K 4-u 
bcnamidar is not a trustee 4o m 
N o^e depot, to^ry ot j bnnhee 2. 

appl cation to ‘ conslnictivc , irusts. 

are only obi gallons in tl e nature 0 ^ 

but only to trusts properly «o , 

a sendor of immovable property lea 
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rorlion of the sale consideration m the 
lands of the \ endec direct ns him to paj 
the same to his minor son \%hcn he attains 
majontj the \ endec un lertakins to pay 
interest on the amount refamed bj him there 
IS no trust which would attract the opera 
tion of S 10 1939 Mad 722= (1939) 1 

M L J 820 S 10 applies to a case of 
entrustment of money for the specific pur 
pose of insestment I L R (1938) 2 (il 
81=42 C W N 381=1938 Cal 336 Srt 
also 1937 M W N 493 S 10 docs not 
applj to directors of companies 1923 L 
58 (2) 54 ^f 153=60 M L J 280=1931 
M 58 Nor to a suit bj one co sharer 
asainst other for mesne profits 51 I C 
393 nor to a suit by a co sharer against 
manager of joint Hindu family RO\emed by 
Dhaj-abhaga law I L R (1940) I Cat 
183=44 C W N 93=1940 Cal 51 hfoney 
gifts made to bride on occasion of marriage 
and afterwards according to custom of 
Nattukottai Chett) communitj — Hundis han 
ded oser to brides father in law — Amounts 
collected by him and invested by him m 
familj business— Amount to accumulate and 
to be payable to bride on demand is trust 

fund Suit to recover— Limitation — Doc 

trine of tracing applies with right to 
charge 1937 MWN 493 A co heir re 
covering debt due to the deceased on be 
half of all others is not a trustee for the 
others 37 A 233 A suit against a trus 
tee for failure to obtain possession and in 
come of the trust falls under S 19 4! M 

319=42 I C 544 But see 42 I C 543= 
1922 M 409 Suit by trustee of temple to 
recover money from former trustee wh ch 
had been taken bj him wrongfully from trust 
funds IS governed by Art 120 and not by 
Art 61 or by S 10 40 L W 27=1W 

M 542 See also 1941 N L J 184=1941 
Nag 181 The words vested in trust m 
S 10 if they do not necessarily imply a 
transfer of ownership m the strict sense do 
at any rate imply someth ng more tl an mere 
possession and temporary Control of pro 
perty 41 Bom L R 215=1939 Bom 126 
The words for any specific purpose merely 
indicate an express trust re a trust trat 
IS not constructive or one arising b> impli 
cation of law or such that there is no doubt 
as to its specified terms nor any u^ertam^ 
as to affirming them 193® jA % 1937 

Bom 433=39 Bom L R 572 1938 Mad 
293 mere trust property is leased by 
trustee in derogation of the trust S 10 does 
not apply if the lessees are assigns for valua 
ble consideration and are not aware that the 
property was affected by any possible trust 
when the lease was executed ISW Cal 
228 \^ere, by an arrangement, a person 
receives a monthly sum of money which is to 
enure for the benefit of another during the 
latter s minontj the mene> when paid to 
the former becomes vested m him for a 
speafic purpose withm the meaning of S 10 
62 C 393 A gratuitous transferee of 


Inist property is within S 10 and therefore 
there is no limitation of time for following 
up the property m his hands 33 I C 45— 
38 M 1064 See also 40 I C 50=32 M L 
J M 24 I C 369=26 M L J 537 Under 
b 10 an express trustee cannot prescribe 
for a title by adverse possession against his 
beneficiary, the trustees legal represenfa 
tives or assignees arc m no better position 
than the trustee himself But the rule docs 
not apply in tl e case of a stranger to the 
trust who takes possession of the trust 
property independently of the trustee The 
section docs not prevent such a person from 
acquiring title by adverse possession 157 
I C 181 (2)=193S M 485 Express trust 
— Meaning of — Agreement for payment of 
sum out of particular fund — Obligor if a 
trustee — Suit for recovery of money out of 
fund — Agreement to pay on demand— Limi 
tat on — Promissory note — Assignment — 
Rights of assignee 44 M L J 685=46 M 
239=1923 M 667 Suit to set aside sate in 
contravention of S 99 of T P Act, S 10 
docs not apply 101 I C 896 See also 19 
Pat L T 367=1938 Pat 273 S 10 ap 
plies to a suit brought by the reversioners 
of a lady whose property was put in 
charge of a Stpurdar to recover the pro 
perty from his legal representatives 101 
I C 427 Section applies to suit against 
heirs of express trustee for ascertainment 
52 B 184=107 I C 703 (2)=1928 B 58 
It 1 $ not necessary that the property follow 
ed should be identical property m respect of 
which a breach of trust has been committed 
I L R (1940) Nag 94=1938 Nag 30 
Where a testator made a will bequeathing all 
his property to /I and also entered into a con 
tract with As father not to revoke the same 
but later executed a second will by which 
he revoked the first and bequeathed all his 
propert> to R his wife whom he appointed 
executrix and it was contended that by vir 
tue of the contract, there was a trust created 
m favour of A Held that the trust did 
not fall^ithin S 10 as it could not be said 
that the property was vested in the cxecu 
trix under the second will for the specific 
purpose of making them over to A MI 
A 279=10 P 831=61 M L J 78 (P C ) 
See also 1938 P W N 186=19 Pat L T 
202 Once a trust has been declared inva 
Iid ob vttho S 10 can hav e no appi cation at 
all to a suit for account of rents of property 
held under trust 1940 Rang L R 136= 
1939 Rang 365 S 10 does not apply to 
a claim for an account on the footing of 
wilful default Such a claim is I able to be 
tarred by limitation and Art 120 is the arti 
cle applicable 1940 Rang L R 273=1940 
Rang 207 Property held bv a Mahant of a 
math for maintain ng the math and the office 
relating thereto is not property which "has 
become vested m trust for any specific 
purpose " The endowments are rot "coa 
veyed m trust" cor is the head of a math a 
•trustee" with regard to f'cm save as to 
spe^c property proved to have been vested 
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in him for a specific object So S 10 is 
not applicable to propertj appertaining to 
the mahant of an asthan [44 M 834 (P 
C ) Rel on] 9 Luck 384=1934 O 56 
As to temple funds see 38 Bom L R 808 — 
1936 Bom 412 1941 P C 130 (P C ) 

In the mofussil Parsis are governed bj rules 
of justice equity and good conscience The 
rule in Vtdya Vnriillns case 44 M 
831 (PC) cannot be applied to a Parsi 
chanty Where the vendees acted on behalf 
of the Anjuman and purchased properties 
with the express purpose of guarding against 
a danger to the fire temple Held that the 
vendees were express trustees for purpose 
of S 10 and their subsequent conduct m 
derogation of the trust should be disregard 
ed 35 Bom L R 1091=1934 B 1 
Express Trust — Persons could not by 
breach of trust continued for a period of 12 
years confer a statutory title on themselves 
in derogation or extinction of the trust 36 
C L J 35=50 I C 49 Time would be no 
bar to an action against the shebaits for re 
covery of the debutter properties from their 
hands 1925 C 1 25 A L J 1047 An 
administrator in whom no special trust is 
vested for a specific purpose is riot a trustee 
within the meaning of S 10 2 P L J 

642=40 I C 860 A guardian, appointed 
under the Guardians and Wards Act of the 
property of a minor is not an express trus 
tee within the meaning of S 10 39 Bom 

L R 351 A ward cannot therefore take 
advantage of S 10 to avoid the bar of 1 nu 
tation for a suit against an ex guardian 
39 Bom L R 351=1 L R (1937) Bom 636 
=1937 Bom 334 Under S 10 as ame^ 
ed the manager of a Hindu Religious bn 
dowment is in the' same position as an ex 
press trustee, although it cannot be said 
that any property is conveyed to a shebaii 
or mutawalli in the case of a dedication 
under the Hindu or Mahomedan Law or 
vested m him Whatever property he holds 
for the idol or the institution he "oWs as 
manager with certain beneficial interests 
gulated by custom or usage 137 i 
Li935 M 483 As a general rule Jc ^gh 
priest of a temple and a person 
tion, IS only the manager and cust^ian of 
the Idol or the institution In 

case he is gnen the tight to a p 
usufruct the mode of enjoyment and ine 
amount ot Uic usulruct dtpemimg a^m on 
usasa and custom The propetly 
sPLcd to or sested in h m nor is he a irostce 
in\he rnchsh sense of the term although 
m \ icw ol the obi gallons and duties resting 
on hfm he IS answerable as a trustee m the 
cenCTal sense for maladministration But 
a l^h priest appointed under a d«r« of 
Cmirt as a trustee for all the prop^«5 
movable and immovable devoted to the set 
U^^ce“ of the temple God is an "rrption to 
the ccncral rule A suit aga nst bis widow 
for ^iTrccovcry of the amount due o^er 
Uln war bonds tested m him In trust wrouio 


fall within S 10 and will not be by 
anj length of fme 22 Pat L T 981=1» 
I C 696=1941 PC 130 (P C ) 
Trustee de son tort — A suit for account 
m respect of trust property comes “ 
10 and a trustee de son tort stands in the 
same position as an express trustee a 
C 80S=24 C W N 752 lOa I C 
1927 L 773 (2) 1941 All 1 but not^^ 

executor de son tort in whom no p 
trust IS vested for a specific purpose 
L 7=3 Trntteet tfe »t. 

Within the operation of S lO . ^ 
existence of a trust must be first 
before the section may be ^Pj'^^c^i 933 
them 1 L R (1938) 1 <f \ 

0.1 673 S >0 does not apply to 

of trustees dc son tort The sec^^ 
intended to apply to de- son 

*eir representatives wh^a^rust^^^j^ 

tort IS not 13 Luck accounts 

S 10 will not apply to ® ‘J? it aPP> « 

against a trustee de son tori tor 
to cases of express trust alone ^ 

the amendment of did was . a 
Hindu sheba^t or a Mahomedan 
trustee m whom Property "^ay b 
have \ested 1940 A L J 703 
Trust Propeetty — A property 

trustee for recovery of J J trustee 


^204=53 I C 288=37 M L J 
C ) When the guardian % con 

for a decree in favour of „rfaia 

sideration of the transfer to hini 
property Whe« ? 

lor the minor 28 I C 861 . « 

father executed a settlement oeeo 
the son who was given the ,o the 

directed to pay a there was a 

settlors daughter Held that ^ ^ 

trust m favour of the daug pyerned by 
to enforce the same was f y/ 496= 
any rule of limitation •" . for 

1934 M 273 A 5u.t « 

account is not governed ny ^ 

not vested willv property o a .y t aga'”', 

I C 877=25 C W N 356 , ^session of 
a trustee for failure to obtain proper^ 
the corpus and income of tn by tb® 

is not within S 10 but ® i C 543 
ordinary law of hmit^io" _ gmt bi 
5rc also 70 I C 87 1922 ^ ^J^ptat.ves of 
one executor against pot app'y 

deceased CO executor — S to D sputj 

1927 B 424=29 Bom L K '’'“ jession of 
telyeer, father ,=«"d s™, •°r'’codr-I--“i 

land— Order under S 146 Cr r j ,ficom' 
put m possession of Su t 1^ 

deposited m Governm^t * for income so 
son after death of /^ether Gm 

depos ted — Art 120 applies ^ 

emment is trustee 7 M L J ^ 

632=1937 Mad 787=(1937) ^ M^g ^eans 
Vesting -The .r.Vof the prf 

merely properly J 468 T1 ' 

perty 1926 M property b« 

word ‘ vest.’ imphe* that tn P 
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S 12J Tiir Indian Limitation Act (IX of 1908) 

Suits on foreign contracts 11 (1) Smts instituted m British India on 

contracts entered into in n foreign country are subject 

to the rules of limitation contained in this Act 

(2) No foreign rule of limitation shall be a defence to a suit instituted 
in British India on a contract entered into m a foreign country, unless the rule 
has extinguished the contract and the parties s\ere domiciled in such coiintiy 
dunng the period prescribed b> such rule 

PART in 

Computation of Pcriodof Limitation 

12 (1) In computing the period of limitation 

Exclusion of time in legal prescribed for anj suit appeal or application, the day 
proceedings from which such period is to be reckoned shall be 

excluded 


KOTES 

comes in law the propert> of the trustee 
3 R 206=1923 R 2S9 See also I L R 
(1939) Bom 154=41 Bom L R 215=1939 
Bom 126 To sa\e limitation under S lOit 
must be shown that the defendants are per 
sons m whom property has become xested 
in trust for anj specific purpose Trusts 
which have not been declared by anj specific 
words but which the law would imply from 
the existence of particular facts or fiduciary 
relations are excluded from the opention of 
the section One useful test for determm 
mg whether any particular trust is wiihm 
the provisions of the section or not is to <ee 
if a suit for the purpose of following the 
trust property m the hands of the trustee 
would be to restore it to the trust I L R 
(1938) 1 Cal 6a2=1938 Cal 673 If a 
fund IS handed oxer to one in order that he 
should pay it to a temple or utilize it for 
the temple it must be held to have vested 
m him as trustee for that purpose and the 
managers of the temple arc entitled to relj 
on S 10 and to call upon him to account 
38 Bom L R 808=165 I C 1001=1936 B 
412 \Vliilc transfer of proprietary rights 
is not intended mere transference of manage 
mcnl or control is not cough to satisfy the 
requirements of vesting as contemplated by 
S 10 a right to call for a transfer and to 
possess the property for the purposes of the 
trust and also power to dispose of it accord 
mg to the terms of the trust without refe 
r#-nce to the owner arc the essentials that 
constitute the vesting' 61 C 119=1934 
C 87 A suit for recovery of properlj 
from a person in whom it was vested in 
trust for the upkeep of a shrine or from a 
gratuitous transferee from him is governed 
brs 10 53 I C 577=109 P R 1919, 

Trust propertj— Lanl assigned by mutual 
agreement — Suit for its recovery— Limita 
tion 45 I C 32a=66 P R 1918 Failure 
of trustee to reduce trust properly to posses 
Sion— Liability for acts on default of pre 
decessors — Failure to account— Limitation 
70 I C 87=1922 M 409 42 I C 543 
S 10 controls Art 134 and gives the clue 
to its meaning 1922 L 271 The words 
of S 10 are wide enough to cover a ease 
‘ by on? of two trustees, who claims agamst 


the other that the property ought to be held 
and managed by both 18 L \V W7=1924 
M 123 A n^vv trustee succeeds to the 
office of a former trustee and not to him 
personally and is not therefore his legal 
representative under this section 4 L W 
369=34 I C WS 

A Specific Purposp means a purpose 
which IS either actually and specifically de 
fined tn the deed of trust or a purpose which 
from the specified terms can be ccrtainfy 
affirmed 29 Bom L R 241=1927 B 398 
See also 49 I A 37=1932 PC 212 (P C ) 
58 I A 1=60 M L J 1=8 R 645 (P C ) , 
1933 A 96 The phrase trust for a specific 
purpose m 5 10 it only a more expanded 
mode of constituting express trust m 
English law 1941 Mad 811=(1941) 2 M 
L j 558 Where by a family arrangement 
a hundi was vested in defendant for pay 
ment of debts of plamtifis husband and 
any balance that might remain after pay 
meni of his creditors was to be paid to the 
latter Held that this arrangement consti 
tuted a trust for specific purpose with n the 
meaning of S 10 1936 Mad 876 The 

purpose of following tie property in the 
hands of the trustees referred to at the end 
of S JO mast be the of restoring 

It to the trust which is specified in the earlier 
part of the section 61 C 119=1934 C 87 

See 12 Appucabilitv — The rules as 
to computation of period of limitation laid 
down sn Part III of the Act arc not intend 
ed by the Legislature to apply only to 
periods of limitation prescribed by tie 
Schedule but apply also to periods of limi 
tat on provided for by other enactments 
I L R (1939) All 617=1939 A L J 522 
=1939 All 403 (F B ) Section is only 
applicable to suits m British India and not 
to proceedings in foreign Courts 8 L 54= 
IOC I C 523 (2)=1927 L 200 •'tection 
does not apply to applications under Land 
Acquisition Act 104 I C 37), 9 L 244 
54 A 282=1932 A 593 Nor to a proceed 
mg under S 66 (3) of the Income tax Act 
1931 A L J 593=1931 A 673 The Com 
missioner of Income-tax preferring aa ap- 
plication for leave to appeal to the Pnry 
Coiml IS entitled la cot-pv,ti-g limiutwan to 



Ihe Civil Court Manual (Imperial Acts) 


NOTES 

deduct the period taken for delivering copies 
of the judgment S9 C 25l=:19d2 C 587 
In computing the period of limitation for an 
application for leave to appeal, the time 
requisite for obtaining a copy of the judg 
ment cannot be excluded I L R (1939) 
Lah 156=:1939 Lah 43 See aiso 1911 
Oudh 247 Time taken actually in obtain 
ing copies IS to be deducted m calcolating 
the period of limitation 49 I A 307>= 
43 M L J 765=49 C 999=27 C W N 156 
{P C ) . 87 I C 93=1924 B 185 See also 

15 Pat L T 619=1934 P 236 Applicant 

must apply once for all for necessary copies 
18 A L J 208=42 A 260 See also 1938 
A W R (B R ) 140 An appeal presented 
under S 46 Provincial Insolvency Act, falls 
under S 12 10 A L J 3=34 A 496 

See also 1937 A M L J 101 S 12 is ap 
plicable to pauper appeals' 1923 L 684 
The rules under the Letters Patent do not 
amount to a special or local law Conse 
quently the time requisite for obtaining a 
copy of the judgment appealed against can 
not be excluded in computing the time for 
filing an appeal under the Letters Patent 

16 L 448=1935 L 328 (F B ) S 12 does 
not apply to appeals under Cl 10 of the 
Letters Patent 5 Pat L J 701=59 I C 
179 S 12 governs appeals under the 
Letters Patent from an order passed by a 
Single Judge of the High Court m the 
exercise of Hs original jurisdiction, whether 
ordinary or extraordinary and from the 
judgments passed by the High Court m its 
appellate jurisdiction I L R (1941) Lah 
191=43 P L R 297=1941 Lah 257 (F B > 

S 12 (2) applies to appeals from decrees or 
orders of the original side of the Rangoon 
High Court under O 13 of the Letters 
Patent 22 R 52s A party who seeks 
leave to appeal to the Privy Council is 
entitled in computing the period of limila 
tion prescribed for such an application to 
have the lime requisite for obtaining a copy 
of the decree and a copy of the judgment 
on Vihich it IS founded excluded in cot’t 
puting for purposes of limitaliori the periM 
which has elapsed from the date of the 
judgment 16 Luck W8=1941 OWN 
332=1941 A W R <C C ) 106=1941 Oudh 
247 See also 1939 Lah 43 Only the time 
requisite for obtaining a copy of the judg 
ment appealed against and of the decree can 
be excluded 1923 L 461 S 12 (3) 
allows to be excluded only the time requi 
site for obtaining a copy of the judgment 
against which the appeal is preferred 
Where the rules of the Court require tlie 
filing of the judgment of the Court of hrsi 
instance m a second appeal, the time requi- 
site for obtaining it does not fall under 
S 12 1923 L 96, 1923 L 461 But see 

4 R 315—1925 R 344 See also on the 
r-omt. lOOl C 854=1927 L 192. 1928 A 
416 ^1923 L 7S5 See also 196 1 C 654= 
ISiJl Perh 74 TJic penod till the decree is 
actually prepared and siCTcd should be ex- 
cludcd tor curposes of the limitation if the 


application for copy is made before the pre 
paration of the decree 43 P L R 88= 
1941 Lah 212 Period between date of 
judgment and date of signing decree can 
be deducted 1939 Rang L R. 686 Time 
spent in obtaining translation of the judg 
ment cannot be excluded under S 12 59 
I C 965 Where an appeal was filed on 
the last date of limitation deducting the tune 
taken m obtaining copies of the judgment 
and the decree, but with the memorandum 
of appeal a copy of Ihe translation of the 
decree unsigned by the lower Court V'as 
filed but no copy of decree was applied for 
Held that translation of decree unsigned by 
the lower Court is not a proper substitute 
for the decree so as to save limitation 159 
I C 781 (1)=1934 L 3(M (2) Where a 
formal decree has been drawn up in a mis 
cellaneous execution case the time requisite 
for obtaining a copy of such a dec«e i* to 
be deducted under S 12 1 P L T 33= 

54 I C 630 Date of delivery of jud^ent 
communicated to parties Limitation begins 
to run from the date when the dehveo 
judgment was communicated to the 
for llic port.es 9S I C 942=m L 59 
See alee 149 I C 127=1934 L 135, (IW 
AWR (Rev) 353, 45 CWN 49^ 
1941 Cal 378 In order to entitle an ajjpe 
lant to claim deduction of the time req 
site to obtain a copy of the decree a^eaie 

against under S 12 it is not necessary tmt 

the copy should be applied for befor 
expiry of the tune for prefetrmg the aPP«‘ 
An appeal which would have been 
,f presented on 23 2 1937 was ne'fiV", 
sented on 16 2 1937. but ivilhoul the WP'y 
of the judgment and the decree wme 
Court was asked to dispense with 
Court on 19 2 1937 dispensed with copy 
of the judgment but refused to 

with a copy of the decree A 

decree was applied for on Zi 

on 1 3 1937 and filed on the sa^e 

Held that even assuming the appe 

been properly filed on 1 3 1937. the aPPea 

was m time, the appellant being e 

deduct the time requisite for ^S9= 

copy of the decree 40 Bom L « 

1938 Bom 288 See also 193S ^ 

\Vhcre application of copies was m 
wrong Court on account of oonn p 
take and subsequent V.mc the 

perly made and appeal filed out c’ 12 
delay could be excused o‘ther umlcr ^ 
or S 5 Limitation Act 19« j™ 
Appeals filed m time with copies ...jccs 
ment and subsequently with copies 0 
within period of limitation are n 
barred 13 R D 356 rthtaining 

Award — The penod taken for 5„Hed m 
a copy of the award must he «« u3 
computing the period of linutatioit q 
application to set aside the a^d i^o 
721=53 1 C 46=23 C W N 2W bee a 
29 I C 860. 142 I C 835=1933 R 43. 

I C 11=1932 M 5^ . , ,7 P L R* 

Computattox op Time.— 47 j 
235. In computing the period of Hmitau 



S I2J 


I HE Indian Limitation Act (IX or 1908) 


3409 


NOTES 

prescribed for an appeal two periods are to 
be excluded They are (1) the day on 
whicli the judgment is pronounced and (2) 
the time (i c ) the dajs rcf]uisite for 
obtaining copy of the decree TIie«e two 
are distinct and separate m their purpose 
It cannot be contended that the day on which 
an application for copy is made is not a 
day r^uisite for obtaining tlie copy There 
fore It 1$ clear that an appellant is entitled 
to a deduction of the number of days begin 
ning with the day on which he applies for 
to the day on which he obtains tlie copy, from 
the number of elear days of limitation pres 
cribed by statute It may be that in an ex 
ceptioned case, where the copy is applied for 
on the same day as the judgment is delivered 
one day happens to be excluded twice I L 
R (1939) Nag 185=1939 N L J 173= 
1939 Nag ISO See also 40 Bom L R 1211 
=1939 Bom 46 (Day on which copies are 
ready would also be excluded) Under S 12 
only the time from the date of making the 
application for copies to the date on which 
the copies are ready for delivery can be ex 
eluded 1923 L 696 As to exclusion of 
time taken to communicate appellant that 
copy is ready see 149 I C 127=1934 L 
135 See also 1938 R D 78=1938 A W 
R (B R ) 63 Application for copy must 
be before expiry of the period allowed 58 
I C 408=32 C L J 127, 61 P L R 1911 
=9 I C 381 Application for copy— Dis 
missal— Fresh application whelher a con 
tmuation 1932 M VV N 328 Where the 
time for obtaining copies of judgment of 
decree and judgment are two distinct periods 
and not overlapping both periods can be 
deducted under S 12 48 B 433=1924 B 

425=26 Bom L R 362 See also 65 C L 
T 415 37 P L R 510 75 I C 265 1925 
A 436 47 A 539=87 I C 484 106 I C 
57=1928 N 131 The question as to the 
time requisite for obtaining coptes is one of 
fact 1922 L 423 , 37 P L R SIO The 
appellant applying for copies on the day on 
which the judgment is delncrcd is not 
tntiticd to exclude 

T C 425—13 N L R 89, 1930 N 129 See 
fl/S 1922 L 170. 62 I C W^6 P L J 350 
(F B ) But see 1924 L 599 svherc it is 
held that the date on 
pronounced has to be excluded and then tie 
time requisite for obtaining copes In a 
suit filed on 9th May 1910 a Monday on a 
promissory note dated 7th May 1907 held 
that limitation began to^run from the cxpira 
tion of the 7th May 1907 and expired at 12 
midnight on 7th May 1910 and hence the 
suit was barred by time 18 1C 5/4 In 
computing the time required for obtaining 
copies for the purpose of appeal an extra 
day cannot be allowed for the delncry of 
the copies in addition to the day they are 
ready for deliscry 38 I C 464—10 S L 
R 165 5ee also U2 I C ^1933 Pesl. 

22 fcopy despatched by post) JudgmCTt— 
Deduction of time— Wlicn allowTd 
C C M— 427 


103 I 


Time spent by copy 
setting estimate and putting in 
application cannot be deducted IM I C 
586 \ee also 35 P L R 7J1 p,,f 
eon/ra 17 L 429=1936 L 77l(F B ) 38 
P L R ^0=1936 L 550, time spent by 

deducted 1936 L 650 As to delay caused 
by the ignorance of the procedure in the 
Mpyist department see 132 I C 777=1931 
° copying department 

not following the prescribed rules, see 38 
P L R 852=161 I C 215=1936 L 670 A 
copying agent in dealing with an application 
presented m accordance with the rules does 
not act as a private agent of the applicant, 
but as an official of the Opying Department, 
xvhtch IS entrusted with the duty of prepar 
mg and certifying copies 17 Lah 429= 
1936 Lah 771 \Vhere appeal is filed in 
lime as regards judgment, it is not time 
barred though the decree copy was applied 
for after expiration of limitation period 9 
L R 268 (Rev )=12 R D 603 See also 
13 R D 356 The period occupied by a 
party appealing against an order m an at 
tempt to obtain a variation of the order and 
m making application to the Registrar for 
something which was connected with the 
settling of the order could not be charged 
against him and could be deducted by him 
m computing the period of limitation pres 
cribed for the appeal 1937 P C 107= 
(1937) 1 M L J 702 (P C ) Where an 
application for amendment of decree was 
rejected period cannot be allowed to be 
computed from the date of rejecting the an 
plication 113 I C 580=1928 P 26o 
Where a party applies for a copy of the 
judgment alone and sometime later applies 
for a copy of the decree the time required 
for obtaining the copy of the judgment plus 
the time requisite for obtaining a copy of 
the decree should be excluded provided that 
days on which botli copies were being pre 
pared cannot be doubly excluded from the 
computation of the period of limitat on It 
IS immaterial whether the period of limita 
tion prescribed m Sch I to the Limitat on 
Act had expired when a copy of the decree 
was applied for 26 N L R 66=1930 N 
113 (F B ) 39 Bom L R 32=168 I C 77 

=1937 n 162 (F B ) 164 I C 1069=1936 
Pesh 179 165 I C 712 (F B ) 165 I C 
578 (2)=1936 O W N 1008=1936 O 63 
The words period prescribed for a suit” 
hase reference only to the period prescribed 
at the end m the schedule 3} C W N 370 
=58 C 1148=1931 C 785 

Time Requisitc’ — ^Tlie time requisite in 
S 12 IS the time beyond the appe lant s con 
trol occupied in obtaining the copy whch 
accompanies the appeal and not an ti'eal 
Ie$«er period which might ha>e been occu 
pied if the applicaboa for copy had been 
filed at some other date Thus the Court 
cannot restrict the time granted by the sta- 
tute by adding to it a li— itation that where 
an appellart has got more than txie copy of 
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(2) In computing the period of limitation prescribed for an appeal ^ 
application for leave to appeal and an application for a review of judgment the 
day on which the judgment complained of was pronounced and the time requisite 
for obtaining a copy of the decree, sentence or order appealed from or sought to 
be reviewed, shall be excluded 

(3) Where a decree is appealed from or sought to be reviewed the time 
requisite for obtaining a copy of the judgment on which it is founded shall also 
be excluded 

(4) In computing the period of limitation prescribed for an apphcatioa 
to set aside an award the time requisite for obtaining a copy of the aiiard snail 
be excluded 


NOTES 

judgment and decree he ought if he seeks 
exclusion of time for obtaining the copi to 
use the first copy obtained by him 57 M 
560=1934 M 306=66 M L J 687 (F B ) 
Day on which copy is notified to be readj 
should he excluded 48 L W 242=1938 
Mad 823= (1938) 2 M L J 283 copy stop 
ped for want o! correct information — Inter 
vcnmg holidays to be deducted I L R 
(1938) Nag 342=1936 Nag m The 
time requisite* means time properly requir 
ed Though a party gives a wrong suit 
number if the office takes time to out 
the mistake the party should not sutler for 
such delay The time during v. men copy 
ing IS stopped for ^\ant of funds should not 
count but should be excluded where there 
was neither want of bona fides nor oyfy 
supplying the extra charges I L R (1940) 
Nag 312=1938 N L J 159=1938 Nag 
287 The question whether the lime was 
requisite is ahvaj s one of fact to be decided 
in the circumstances of cacli case and the 
Court cannot impose upon the statutory t'Sht 
of the appellant a restriction not warranted 
by the Act ILR (1937) Bom 'M3= 
39 Bom L R 32=1937 Bom 162 (F H ) 
Where there were two different applications 
on two different dates for copies of judg 
ment and decree th“ time taken in obtain 
ing the copy of the decree can be exclude 
for purposes of computing the period ot 
limitation even though the appl cation for 
such a copj was filed after expiry of the 
time allowed for filing appeals provided 
that It ^vas m time after taking into calcu 
lat.on the time taken m ebtammg the copy 
of the ludgment 1938 A W R (B ) 
140 sVofrri6S I C 712 1936 Pcsl, 179 
Time unnecessarily occupied is not time rc 
nuisite will in the meaning of the section :h 
623 971 C 728 43 M D J 
763%ic 342.691 C 999 J03^ C 


a strong word It means properly 
6 R 302=55 I A 161=54 M L J 696 (f 
C ) The application for the copies reca 
not be made by the appellants in pets°" 
149 I C 1127=1934 L 13S S€f aha 
Lah 771=17 Lah 429 An aPP''^'”” * , 
a copy whether made in person or d> p Ji 
which bears the necessary Court fee sUidp 
and is addressed to the proper 
valid application even if Jt is not accemp 
nied by the full cost of preparing and « 
fying the copy Under the rules lor 
supply of copies the time necessary for 
certammg the cost of preparing a copy 
time requisite for obtaining the copy 
Lah 429=1936 Lah 771 Where ti e g 
plicant for copies of the ^ , t 

decree deposits Rs 5 along with *^5. 
cation and also pajs the with 

manded without delay from 

the rules prescribed the whole .j 

the date of the application to the ua 
tile supply of the copies must vC tie 
have been requisite for obtaining the ^ P 
17 L 574=38 P L E lOaO ^ I' jf 

make any difference even if there was < 
lay of th=a or four dan *5“" 9“ 
amount called for 1936 L 1^7 
also 167 I G 250=39 P L ?f 

tion for copy not accompanied by P .y g 
fees as required by rules not proper 
cannot be deducted) Time ^ 

tarn a copy of the decree when the >i j 
of filing a copy of the decree is d P ^ 
with by the rules cannot be deducted 
R 20=5 Bur L J 187 In an 
for leave to appeal to Privy 
time taken in obtaining the copy ot i , 
cree can be deducted and not tl e time j, 
m obtaining the copy of the ' 

I C 212=1929 S 206 152 I C 3.«^y 
A 99 Ste also 1935 A L J WiS" 

2aS Tlic expreis.on dtem appcaltd irem 

m S 12 (3) m the case of an a 
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rn'im. If however he does make an ap- 
plication for copj, the time taken for obtain- 
intr the same may be excluded under S 
12 (2). 1933 A L J. 1631=1934 A 367 
See also 41 C N 129, where it was held 
that, in computing the period of limitation 
for an application for review of judgment 
on the original side of the High Court, the 
applicant is entitled to exclude the time bet- 
ween the decree and the filing thereof and 
also the period required for obtaining a copy 
of the decree, because of R 27 of Qi 16 of 
the High Court Rules (Calcutta) For a 
rezwon peUtion a copy of the judgment of 
the trial (^urt is required as a matter of 
practice, but that is more in the interests of 
the petitioner himself than an absolute 
necessity for the validity of the petition A 
petitioner must therefore apply for both the 
copies simultaneously, that is to say,^ for the 
copy of the lower appellate Courts judg- 
ment and of the trial Court's judgment If 
he is unable to get the trial Courts judg 
ment within the period of limitation, he most 
present his revision petition with the copy 
of the lower appellate Court s judgment at- 
tached to it, and if he satisfies the High 
Court that he had applied simultaneously, 
ordinarily time would be gi\en to his i«ti 
tion Else, time required for trial t^urts 
judgment is not excluded under S 12 ^ 

P.CR 274=1934 

L. 341 The amended S 29 makes S. 12 
applicable to all special and local 
the rules of the High Court do not 
under that category Under the Patna High 
Court Rules, a copy of the judgment or de- 
cree IS not necessary for filing a 
talent appeal, and so the time Uken for 
obtaining a copj cannot be deducted m wm- 
puting the period of limitation for * 
natent appeal (» e , thirty days} 15 
L T 301=1934 P 353 But rec ® 

R 330 When it is not necessary to file a 

SL'be'eS'ndU? »hS=”'lh, cZ .5 not fiW 
together with the appheotion, bg h” 
fi.ld m tome ottae -'nfe 

■■dSe“ decree” for caleolating lime foe 
appeal 15 the date of the judgment bnl wlra 
?he dectee is drafted later owing to time be- 
ing granted for extra ^oott-fee, the time 
given must be excluded under S. 12 (2). 25 
I C 67 The period bet\scen the delivery 
of judgment and the preparation and signi^ 
l\ the decree would be from the 

period of limitation pre«cribed for films the 
appeal if the application for copy is n»de 
the preparation of the decree 75 1- 
^ L^?459 See also 1939 Rang 
f 7 R. 13=1929 R. 116; 56 C. 709 

r • 754- » N.L R. 220=1933 N. 

rs! 


237 ; 25 I.C. 67j 10 I C 542=15 C W N. 
W, ^,C.W.N 967=35 I C. 348=^ C, 
LJ. pS; 98 I.C 1057=1927 N. I, 1939 
Cil 711=43 C W N. 1139 a/so h 

Bom L R 872=1940 Bom 415; IS Luck. 
37^1940 Oudli 173, 20 Pat L T. 316=1939 
Pat 135, 1937 (^1, 732 No period bet- 
ween the date of the judgment and the date 
of tlie decree can be deducted from the 
period of limitation as requisite for obtain- 
ing copies under S 12 63 I C. 278=6 P. 

L J 237. To entitle the appellant to ex- 
clude time under S 12, it is not sufficient 
to say that there is no decree or order in 
existence of which a copy could be obtained 
Any delay in obtaining a copy of the decree 
or order, for which delay the appellant is 
responsible, cannot be deducted m comput- 
ing the time requisite for obtaining such 
copy. 61 C. 306=38 C.W.N 702=1934 
C. 543; IS Pat L.T. 649=1934 P. 266. But 
see 1936 L. 976, where it was held that where 
a decree is not draivn up within the period 
of limitation prescribed for preferring an 
appeal against the decree, the suit must be 
deemed to be pending up to the date on 
which the decree is actually drawn up, and 
limitation for preferring an appeal will com- 
mence to run only from that date, [13 C. 
104 (F.B.), 1 P.L.j. 573 (F. B.) and 
1924 N 271, Foil ] In the case of an ap- 
peal from the Original Side, 'the time requi- 
site for obtaining a copy of the decree or 
order, which can be excluded under S. 12 
may include the period prior to an appli- 
cation for a copy of the order, where such 
application, though net made within twenty 
days from the date when the order was pro- 
nounced, was made before Uie order was 
formally drawn up and the delay m the 
drawing up of the order was not due to the 
laches of the party. 59 C. 1215—36 C.W. 
N 469=1932 C. 331 (F.B.). The delay 
in signing a decree cannot entitle an appel- 
lant to His llajesty in Council to deduct 
the period between the signing of the judg- 
ment and of the decree in computing the 
period of limitation, except when the appel- 
lant has made an application prior to the 
signing of decree, but if no application is 
made, the non-signature has no eficct. 57 
1 C 312=1 Pat L.T. 262 See also 118 
I C 212=1929 S. 206; 152 I.C. 419=11 

0 W N. 1359 The time which elap*ed 
between the delivery of the judgment and 
the signing of the decree should be exclud- 
ed m calculating the period of limitatira for 
the appeal 49 I.C. 664. See also 6- I.C. 

— The period during which the 
Court was clo-ed for the long vacation was 
time requisite for obtanng copies within 
S 12 49 I. C. 664. U'here inrnediately 

after the signing of a decree, the CouM is 
closed, the penerf dunrg which it is so clos- 
ed ought to be excluded V’ 
period of hmiUtion. n ,9; 

1 r e 4 1 See also 34 A. 41— IZ 1 L. IS3 
isA L J. 1W3; I.L.R (I«J3) AH. 209 
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(2) In computinji the period of IiinilTtion prescribed for an appeal as 
application for leave to appeal and an application for a re\icu of judgment ths 
day on which the judgment comphmed of was pronounced, and the time requi«te 
for obtaining i copj of the decree sentence or order appealed from or ‘^ught to 
be reviewed, shall be excluded 

(3) Where a decree is .appealed from or sought to be reviewed, the time 
requisite for obtaining a cop) of the judgment on which it is founded shall al«o 
be excluded 

(4) In computing the penod of limitation prescribed for an application 
to set aside an award, the time requisite for obtaining i copv of the award «h 2 ll 
be excluded 


NOTES 

judgment and decree he ought if lie seeks 
exclusion of time for obtaining the copj to 
use the first copy obtained bj liim 57 M 
560=1954 M 306= 66 M L J 687 (P B ) 
Day on which copy is notified to be readj 
should be excluded 48 L W 242=19^ 
Mad 823= (1938) 2 M L J 283 copy stop 
ped for want of correct information — Inter 
vening holidajs to be deducted I L R 
(1938) Nag 342=1936 Nag 289 The 
time requisite’ means time properly requir 
ed Though a party gues a wrong <utt 
number if the office takes time to find out 
the mistake the party should not suffer for 
such delay The time during which copj 
ing IS stopped for want of funds should not 
count but should be exclit led where there 
was neither want of hona fidet nor delay in 
suppljing the extra charges I L R (IWO) 
Nag 312=1938 N L J 159=1938 Nag 
287 The question whether the time was 
requisite is alwajs one of fact to be decided 
m the circumstances of each case and the 
Court cannot impose upon the statutorj right 
of the appellant a restriction not warranted 
by the Act I L R (1937) Bom 443= 
39 Bom L R 32=1937 Bom 162 (F B ) 
Wliere there were Wvo dilTcrent applications 
on two different dates for copies of judg 
ment and decree the time taken in obtain 
ing the copy of the decree can be excluded 
for purposes of computing the period of 
limitation even though the application for 
such a copj was filed after expiry of the 
time allowed for filing appeals provided 
that it was m time after taking into calcu 
lation the time taken m obtaining the cop> 
of the judgment 1938 A W R (B R ) 
140 See also 165 I C 712 1936 Pesli 179 
Time unnecessarily occupied is not tune re 
quis te within the meaning of the section 54 
C 481=1927 C 623 97 I C 728 43 M L J 
765 52 C 342 691 C 999 1031 C 235 (2) 
See also 101 I C 1a 6=1927 O 129 1936 
Rang 201 17 Lali 574=38 P L R lOaO 
In applying S 12 (2) the Court has to con 
sider whether the appellant has exercised 
reasonable and proper diligence m obtaining 
a copy of the order appealed against 38 
Bom L R 1281=1937 B 64 Wrong in 
formation supplied to copying department— 
Delay caused by— Right to exclusion of time 
155 I C 588=1935 N 109 Requisite is 


a strong word It means propcrlj requirti 
6 R 302=55 I A 161=51 M L J 696 (P 
C ) Tlie application for the copies need 
not be made bv the appellants in r<rscin 
149 I C 1127=1934 L 135 See also 1936 
Lab 771=17 Lah 429 An apphcalion for 
a copj whctlier made in person or bj poji. 
v\liich betrs the necessarj Court fee stamp 
and IS iddrcsscd to the proper officer is a 
valid application men if it is not accompJ 
nied bj the full cost of preparing and cert 
fving the copj Under the rules for 
supply of copies the time ncce«s3rj for as 
certaining the cost of preparing a top) i 
time ‘requisite’ for obtaining the cop) 

Lah 429=1936 Lab 771 ''"here tic afn 
plicant for copies of the judgment and ttic 
decree deposits Rs 5 along wiUi his appn 
cation and also pajs the further sum oe 
manded without dclaj m accordance " ta 
the rules prescribed the whole period frorn 
the date of the application to the cafe w 
the supplj of the copies must be held to 
have been requisite for obtainmg the cop es 
17 L 574=38 P L R lOoO It "OuM not 

make any difference even if there was f “C 
lay of three or four dajs to deposit me 
amoimt called for 1936 L 1007 occ 
also 167 I G 230=39 P L R 374 (apphea 
tion for copy not accompanied by deposit o 
fees as required b> rules not proper— lime 
cannot be deducted) Time requisite to od 
tain a copy of the decree when the necessi^ 
of filing a copj of the decree is 
with bj the rules cannot be deducted 
R 20=5 Bur L J 187 In an appl cat on 
for leave to appeal to Privy Council tii 
time taken in obtainmg the copy of the a 
cree can be deducted and not the time taKcu 
in obtaining the copy of the judgment Jio 
I C 212=1929 S 206 152 I C 3S4=193o 
A 99 5“?? tUso 1935 A L J 29i:~\935 A 

2o8 The expression decree appealed from 
m S 12 (3) m the case of an application 
for Iea\e to appeal reallj means 
decree is sought to be appealed from 
M 933=1925 M 1241=49 MLJ ^418 
See also 1939 Lah 378 (time spent m obta n 
Mig copj of first Courts judgment) VJH 
Lab 691 (time spent in getting copies ot 
grounds of appeal before lower appellat 
Court) It ,s not necessary for the apph 
“nt to obtain a copy of the judgment for 
the purpose of making his apfltealton jO' 
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NOTES. 

review.. If ho\Ne\cr he docs make an ap- 
plication for copi, the time taken for obtain- 
me the same may be excluded under S. 
12 (2). 1933 A L J. 1631=1934 A. 367^ 
See also 41 C.W.N. 129, where it was held 
that, m computing the period of limitation 
for an application for review of judgment 
on the original side of the High Court, the 
applicant is entitled to exclude the time bet- 
ween the decree and the filing thereof and 
also the period required for obtaining a copy 
of the decree, because of R 27 of Ch 16 of 
the High Court Rules (Calcutta) For a 
rezision peUtion a copy of the judgment of 
the trial Court is required as a matter of 
practice, but that is more in the interests of 
the petitioner himself than an absolute 
necessity for the validity of the petition A 
petitioner must therefore apply for both the 
copies simultaneously, that is to say. for the 
copy of the lower appellate Courts judg- 
ment and of the trial Court's judgment. If 
he is unable to get the trial Courts judg- 
ment within the period of limitation, he must 
present his revision petition with the copy 
of the lower appellate Court s judgment at- 
tached to It. and if he satisfies the High 
Court that he had applied simultaneously, 
ordinarily time would be swen to his i«ti 
tion Else, time required for trial Courts 
judgment is not excluded under S 12 35 

kCR. 274=1934 P«h. 9 1935 

L. 341. The amended S 29 makes S 12 
aoolicable to all special and local laws, but 
the rules of the High ti^ wme 

under that category Under the Pat^ High 
Court Rules, a copy of the judgment or dc 
cree is not necessary for fi*‘ng o JrKw 
patent appeal, and so the time taken lor 
ebtaming a copy cannot be deducted in com 
nutmg the period of limitation for ® 

appeal <• <■ . llarw daj,) 15 Pat 
I T 301=1934 P 353 Bat alia |, B 
r’ 330 Wlicn It IS not necessap- to file a 

s'l ilSe-Sveeftfi^e 

S'e‘l>feSU?tfhr'.h^ foS ge'i 

together with the application. be^ 

aroeal”! the'"'" ol'tlt'?" '''i” 

mven must be excluded under S. 12 (2). Za 
few The period between the delivco 
of judgment and the preparation and signing 
of \he decree would be jj* 

oeriod of limitation prcscri^d for filmg the 
anneal if the application for copy is made 
the preparation of the decree. 7a I. 
r P L^V4S9 See also 1939 Rang 

f p^i 56- 7 R 3=1929 R. 116: 56 C 709 
r’ 734- » N.L R. 220=1933 N. 
Us’ uS; se^’oto 63 I.C. 278=6 P.L.J. 


237 ; 25 I.C. 67, 10 I.C 542=15 C W.N. 
Ft- I C 348=24 C. 

L.J. 235, 98 I.C. 10a7=1927 N. 1, 1939 
ai. 711=43 C.W.N. 1139. a}so 42 
Bom L R. 872=1940 Bom 415: 15 Luck 
376=1910 Oudh 173, 20 Pat L.T 316=1939 
Pat 135, 1937 Cal. 732 No period bet- 
ween the date of the judgment and the date 
of the decree can be deducted from the 
period of limitation as requisite for obtain- 
ing copies under S. 12 63 I.C 278=6 P. 

L J. 237. To entitle the appellant to ex- 
clude time under S 12, it is not sufficient 
to say that there is no decree or order in 
existence of which a copy could be obtained. 
Any delay in obtaining a copy of the decree 
or order, for which delay the appellant Ts 
responsible, cannot be deducted m comput- 
ing the time requisite for obtaming such 
copy 61 C 306=38 C W.N 702=1934 
C. 543; IS Pat L.T. 649=1934 P. 266. But 
see 1936 L. 976, where it was held that where 
a decree is not drawn up within the period 
of limitation prescribed for preferring an 
appeal against the decree, the suit must be 
deemed to be pendmg up to the date on 
which the decree is aclually drawn up, and 
limitation for preferring an appeal will com- 
mence to run only from that date. [13 C. 
IM (F.B ). 1 PL j 573 (F. B.) and 
1924 N 271, Fell [ In the case of an ap- 
peal from the Original Side, 'the time requi- 
site for obtaining a copy of the decree or 
order, %vhich can be excluded under S. 12 
may include the period prior to an appli- 
cation for a copy of the order, where such 
application, though not made within twenty 
days from the date when the order was pro- 
nounced. was made before the order was 
formally drawn up and the delay m the 
drawing up of the order was not due to the 
laches of the party S9 C 1215=36 C W 
N 469=1932 C 331 (F B ) The delay 
in signing a decree cannot entitle an appel- 
lant to His Majesty in Council to deduct 
the period between the signing of the judg- 
ment and of the decree m computing the 
period of limitation, except when the appel- 
lant has made an application prior to the 
signing of decree, but if no application is 
made, the non-signature has no effect 57 
I C 312=1 Pat L T. 2^ See also 118 
I C 212=1929 S. 206, 152 I C 419=11 
OWN 1359 The time which elap‘ed 
between the deli\cry of the jud^ent and 
the signing of the decree should be exclud- 
ed m calculating the period of limitation lor 
4? I C 661. Sri rho 62 I C. 
537=5 S L R 16 . . i. .t, 

Houos's — The period during which the 
Court was closed for the long s-acation w-as 
time requisite for obtaining copies withm 
S 12 49 I C. 664 Where intncdately 

after the signing of a decree, the Cou't is 
closed, the period dunrg which it is so eJos- 
rf Siht to b. ottciodrf P 
I^criod of h-iitabon. II r let 

t t C44 See also 34 A. 41.— 12 1 L. 15J 
is^A'L.’j. 1093; I.L.R. <193S) AD. 299 
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(S 13 

In computing the period of limitation prescribed for an> suit, the 
time ^nng which the defendant has been absent 
from British India and from the tcrntoncs be}ord 
British India under the administration of ‘[th' 
Central Government or the Crown Representatne] 
shall be excluded 

(1) In computing tlic period of limitation prescribed for an> suit, the 


Exclusion of time of 
defendants absence from 
British Indii and certain 
other territories 

14 


LEG REF 

^Substituted for ‘the Go\crnmcnt b\ 
the A 0 , 1937. 

NOTES 

=1937 A L J. 12/9=1938 All 106. 1941 
OWN 1223=1941 0 A 85, 49 I C C(>i. 
63 I C 922=12 L W 460. 43 M 644=38 
M L J 465, 1929 P 615, 29 I C 833 (N ) 
So also where Court closed from the next 
day after judgment 146 I C 931 The 
publication of a notification that copies will 
be granted during the long vacation pre 
vents the vacation from being excluded as 
the period for granting a copy of the judg 
nient or decree 36 M L J 122=50 I C 
518 See also 49 I C 626=36 M L J 62. 
14 R 276=162 I C 853=1936 R 201 
Sundays intervening after the calling for 
the stamps and the date of the copies being 
announced as ready must be included >n the 
time requisite for obtaining copies and should 
be deducted in calculating the time for an 
peal 25 M L J 354=21 I C 192 1933 N 
362 Holidays— Judgment delivered during 

vacation— Application made long after re 
opening— Deduction not to be allowed 11 
I C 339=(1911) 1 M W N 364 Under 
Cl (2) of the Rule m General Letter 

No 16 whenever there is any holiday or 
holidays immediately following the day of 
application for tlie copy of the decree and 
the date of notification of the requisite num 
her of stamps and folios such holiday or 
holidays must always be excluded in com 
^ting the period of limitation for appeal 
This exclusion is not restricted to the cases 
where the stamps and folios are supplied 
on the re opening day 58 C 969=35 C 
WN 451=1931 C 731 See also 145 I C 
742=1933 N 218 as to the practice in 
Nagpur An application for a copy was 
made in order to file an appeal But the 
copying was stopped for want of correct 
information from the applicant Holidays 
having intervened the applicant supplied it 
during the holidays Held that the appti 
cant was entitled to deduct the holidays m 
computmg the time requisite for obtaining 
the copy 1936 N 289 An applicant for 
a copy should pay in advance a sum sufB 
cient for the preparation of the copy If 
there is a further demand and he supplies it 
immediately following a holiday the holi 
days may be excluded m computing Iimita 
tion 61 I C 889 Where a copy appli 
cation is made through post the time ottU 
pied by the Post Office in conveying the 
appivcation and fees to the copying office 


and in carrying back the copies to the appl 
ont IS outside the computation under S I2 
A tender of copying fees transmitted bj 
monej order and reaching the office on a 
holiday IS not a tender at the proper time 
26 I C 819=10 N L R 139 See also 17 
I C 624=8 N L R 172 Hohdays-Cbpy 
of judgment— Time taken— Deduction of— 
Intervention of Mcation 25 O C 71=9 
OLJ 436 Holidays— Application lot 
copies to be made on the day following uje 
holidays 60 I C 493 See also I93S AH 
106. 1938 L.nh 317=40 P L R 74 I5M2 0 
W N (B R ) 132=1942 R D 198 Time 
requisite for obtaining a copy need not k 
continuous lienee vacation is part of '“w 
time 20 C W N 1303 1 P L J 
r C 888 Period for preferring 3pp«i ^ 
pifing during \-acation a copy application wi 
filed after re opening and appeal vretetrea 
immediately nflcr obtaining cop}— Limta 
tion IS saved 6 R 743=1929 R W (^7 
see also 8 O W N 191=1531 0 314 
Sec 13 —Strict proof of the duration ot 
the defendants nbsence from British lod 
must be adduced by tlie plaintiff 
568 9 M L T 217 Basra is not a tern 
tory under the administration of the oo' 
emment of India withm the moan^ o 
S 13 45 A 18=20 A L; 

64 A plamtiff ,s entilltd to deduct the t™e 
during which the defendant had been a 
m Basra (Ibid ) Secundrabad wnton 
ment is under the administration 
Goveriunent of India withn the mea ? , 

S 13 and the period of time during 
the defendant has been living ui 92:1— 
bad cannot be excluded 39 Bom L K ^ 

1937 Bom 242 See also 40 P L R 

1938 Lah 225 In a suit against a Nauve 
Prince his residence is immaterial as 
Prince could be sued by his agent 30 B 

L R 1463 Applicability of — 
action arising out of British India — Ad ^ 
from British India — Meaning of .r 

M W N 543=1928 M 1088 1941 A W 

L J 41 

Sec 14 Obtect — S 14 should he lit' 
rally construed the principle being . 
limitation would remain m suspense 
the plaintiff %vas bona fide litigating on n 
nghts in a Court of Justice 44 J 
179=1923 M 347 A person claiming tne 
benefit of S 14 must show that he comes 
within It and the burden is on 
plaintiff to prove that he acted m gooo 
faith m instituting the earlier 
I L R (1941) Mad 347=1941 Mad 319- 
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Exclusion of time of pro- dunng which the plamtifF has been prosecutine 

ccedmg bona fide in Court diligence another civil proceeding whether 

without jurisdiction in a Court of tirst instance or m a Court of aoDCal 

against the defendant, shall be excluded, where the 
proceeding IS founded upon the same cause of action and is prosecuted m pooH 
faith in a Court which, from defect of jurisdiction, or other cause of a hire nature 
is unable to entertain it 


NOTES 

(IP-Jl) 1 Jf L J 257 (F B ) If 1 claim b> 
a person is fully satisfied either hy an agree 
ment or by a decree of a Court, and if that 
satisfaction i% subsequently annulled by ano 
ther decree of Court, a fresh cause of action 
arises apart from the deduction of time 
under S 14 40 Bom L R 1169=1939 

Bom 26 Ss 4 9 to 18 and 2 would ap 
ply to a case unless expressly excluded 
33 C W N 227 Ss 4 and 14 can be ap 
plied to the same case 1929 C 315 Ss 
4 and 14 distinguished 68 M L J 665. 

1 L R (1937) Nag 217 
CoNSTnucnov OP Sectiov —The principle 

IS well settled that S 14 must be liberally 
construed and if on the facts of a particu 
lar case the Court finds chat the plamtitT 
was prosecuting m good faith another cml 
proceeding against tlie same defendant 
founded on the same cause of action, the 
time taken up in such proceeding should be 
excluded I L R (1939) Bom 9s40 
Bom L R 1169=1939 Bom 26 
Appucadiuty and Scope —Former suit 
dismissed without plaint being returned for 
want of jurisdiction— Plaintiff is entitled to 
claim the benefit of the provision m S 14 
whether he comes upon on the second occa 
sion with the original plaint or with a new 
plaint 153 I C 155 (2)=193o P 82 S 
14 does not apply m case of continuance of 
same proceeding 36 P L R 2l5=19W L 
412 The three requisites for application 
of S 14 are (1) identity of the cause of action, 
(2) good faith of the plaintiff and (3) the 
absence of jurisdiction or other cause of a 
like nature in the Court which entertained 
the prior litigation 1939 Mad 724=(1939) 

2 M L J 329 It IS onlj when the civil 
proceeding is prosecuted in a Court wliicJi 
from defect of jurisdiction or other cause 
rtf a like nature is unable to entertain it that 
I « can applj 130 I C 157=1931 N 47. 
IW I C 726=26 Punj L R 403 Section 
applies only to cases where the person who 
claims exemption was bona fide litigating the 
claim in the prior proceedings 192o M W 
N 241=1925 M 922 One essential con 
dition for the application of S 14 is that 
the plaintiff in the later suit must have been 
prosecuting with due diligence another omI 
proceeding WTiere the plaintiff in the later 
suit was a defendant m the prior suit, he 
cannot be said to ha\e been prosecuting a 
suit or omI proceeding at the time Merely 
defending a suit is not, and cannot amount 
to the prosecution of a suit I L R fI939) 
Bom 173=40 Bom L R 1134=1939 Bom 


I S 14 does not require that the earlier 
proceeding must have been a suit, nor does 
it require that it must have been initiated 
by the plaintiff in the later suit seeking ad 
vantage from the section I L R (1941) 
Kar 495 Although the person initiating 
proceedings contrary to a clearly expressed 
provision of Jaw cannot be regarded as 
prosecuting m good faith and is not therefore 
entitled to claim the benefit of S 14, yet 
svhere there is no clear indication in law 
as to the procedure to be followed the per 
son carrying on abortive proceedings, is cn 
titled to claim the benefit of S 14 162 I 

C 865=1936 R 184 So also where there 
ivas a recent change of law and proceedings 
were taken in ignorance of the same 1937 
A L J 176=1937 R D 113=1937 A 333 
It cannot be argued that since an objection 
to jurisdiction was taken by the defendants 
in the earlier suit the plaintiff cannot be 
considered to have been prosecuting his suit 
■n good failh m that Court when such ob 
jection was overruled by that Court and up 
held only m appeal 153 I C 155 (2) = 
1935 Pat 82 See alto 1940 Mad 
689=(1940) 1 M L J 590 1939 Mad 397, 
1941 Lah 256 It is not diligence but bona 
fides which should be considered when judg 
mg the mistake m selecting the forum 1W2 
OWN 713=1941 A L J (Supp ) 92 
See cho 1941 Pesh 3 The establishment 
of good faith IS a pre requisite condition 
before the benefit of S 14 can be allowed 
Wliere (he good faith of the party prose 
cuting his remedy m a different proceeding 
was open to grave doubt and where the 
parties to the different proceedings were not 
identical it was held that benefit of S 14 
could not be claimed 1941 A W. R 
(Rev ) 1041=1941 O A (Supp ) 850 See 
also 1941 Oudh I6I S 14 will not apply 
where the prior suit has failed owing to 
the negligence or laches of the plaintiff 
62 C 510=39 C W N 606 S 14 is not 
applicable if in the prior litigation, the pe 
nod qf the pendency of which is sought to 
be deducted the parties and the cause of 
action were not the same 1 R 4.T2=19‘’4 
R 123 See alto 20 I C 513=17 C L J 
596 191j M W V 361=1925 M 673. 145 
I C 630=35 Bom L R 929=1933 B 45O 
Section would not applj when the causes of 
action la the two sait$ are entsrtly disijncl 
20 I C 513=17 C L J '96 (MB 365. 
approved 5 R 600=103 1 C 701) 98 I C 
10'0=1927 A ISl See ebo ICS I C 134 
=1928 A 10 1929 A 101. 1939 Mad 724= 
fl939J 2 M L J 329. 133 I C 621=3J p 
I, R. 360 For arpbauoo of fect.c3 cot 
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c=lv c'nse of at "n cfj-* tj-e reUtf’ 

j- l^e \> L \\ 

1913 M 77^ IBs « • ceVrs 19U A L J 
630=19% A f24 i *1 3*^’ -at en fc- ott 
cst:'^ e a fc’ — jarv ie“^n « 

rc an a— a cn “ic- t^e sar-* rt' ' 1 " 
(inthsi thr C'-aa-r? of S 1-J) as an 
j C3»-cn fo a E=al fo- «3!e Ccn 

<-q ~ €>t 1-" 

ta* ^ fo a f'al <I*cre^ tr^'c- ^rt IM of 
th* ti* a-^licas carrot excl*’'-e t'-e 
p— 'oJ ^-MST* 13 tS» r^Qf «rT:t on T'o^rod 
irss 62 I A S0= 7 ^ 2-t'>=1933 P C 
&,'=6S II L J 66: (P C ) 1915 ^ L J 
ZDI=19 j a 313 S 14 IS c t a’'''’>'aM* 
to a-^s 2* I C 211=19 C \\ S 475 
T?** f-cr* *dj;gs 13 a Rercr'e Co't^ «!o rot 
fall cr'’“ S 14 «o as to «rtcd r^od 
I-- an - S3 P R 1914=25 I C 441 
See c!s3 15 1 C 770=1 O L J 6 \ h 
R 2Cb=1923 \ ^ B- w 9 I C «2 
('d ) S 14 docs cot a— ilr to a case 
Tr''=rt the Za r- . n iar s^cs for ro«'os on of 
lar^s ea the g-oacd that the CoLr-to* who 
d"*cr- h s r-swn'n- -narayed t''C r<t3 e, 
trea ni t''* lards *3 fo* /c-'Ao *e-Ti*t 
as Gover— *— t r-o-^ni asd dealt with th-n 
as V 2, I C S“=l L W 0^ The 
«p-e«« -n "p-o •tr-tirs" re^e*rcd to n 
S 14 u ges»^T a— l«ca''^“ to p*««-d3“5S 
DT a psr'O" as a p^irr? o* ar a-'Mica-^ aad 
eo* to p'oceedas-'s c: wh Ji «3kii pe*^es i$ 
c-^-elv res «tLS'’ as a defendart or re«*«n- 
dest, th- cia-i of asoi— {9U < "TO 
B*«c-0BcmLP U%=1Q19 Bon 1 
32 S 1. R 1 1=1913 Cad *0 « 14 r-V 

a-^ es wl^ t=ie has been «*'e-t »n I **ca 
tirs a a Cc*-** wfc Ji lo* wart of ;cn d e 
t*n O' oJter ■nrrllar ca-<« was cnaV' to 
grre rel ef It don c" a*— U when there 
IS -n war oi ]~n^'tJ 0 a ard when the co'- 
re*e=t t-Tnral rein^es to I'-ertere nrjth th* 
owfe- of a lower Gj-n 23 Pat L T 253 
I- eiec3*’03 of decree, deferdaal^ lais-d 
c'' “^ca t='*er S -tr C P Code, ard tfce 
sa=e was allowed and exccstica p^tCeo was 
held -o easa-ca^’e Th« were a-Tical 
ard sectr'd a-v'^eal wh -h boJi p-osed ra- 
f'^-'-'c'S Plarstiff then fil*d a «3it a 
res'eci of the sa=' Kia*»r- aad daaned 
d-d-ctim of ts'C occc'"ed a the execn 
tio' p -o e n d nitrs It was held that the 
fan that then waa an ohj-ction raised br 
d"' jtidsTae;*-d'h O'* ender C -{•" C P 
Oy*t. did not c^ra** as a bar to the a*^!- 
cal"' w of 34 of the X-mtaOca \et cor 
dl'* 1 place the plamtiHs m the po« *-03 o 
deicndart* or o-'ni'i * parties re«i«tir'' the 
oljec-’ca of the deter dan t$ = cxr —a di-tag 
boa w-li p-amb^s and ap'rlicants unde 
S 14. Te*nrdiss excl- *03 of tnre danss 
wh. "h am ie* p'oc'edsis was be=y prexe- 
c-*ed wnth dc- dl na>ce vD C U \ 914 
=1035 C 400 Pla,=bE defead=s anodscr 
<-it conc e rning the same s-bject =atter — 
Tti-e oc en ' ed when cannot be dedacted 23 
Eo-i 1. R f63=1924 B W-here a a 

jnT'r sn.t the d'fcndant was defc=fi=E a 


r*— •* «*• l ard r'-J' -y that he d ^ wca.^ 
hate ertj I'd h "i to a d"*" ir h » lat^- 
ard t'-o'c was ro -y to m •as h'n 
ft-- 1 5 « t. h' was cc* er e^ to e^ 

« -n of !•*“' CT'^'r 1 ^' «“« c" ^ N t 

■%R Cl— • If cp’~'. e ^'nsnre e'O"**' t- 

cote' ear'* on a"* -at c"* I -o I C 
=|91> L '31 Vh' e a «nt s cn-n: 
f ed in t^e Ca-i' Ce"t, -=d 

Co ch -na elr i*ev ies that it h.as 'o j 
d c* en ard rc»-'"« the p^x- tc 
ti'n lo i^' p'crer Cci.'t. the p^airts ^ 
en led to t'-e ben ^t of S 14 fc' th' 
fre-n ih* da e insj*n4,on ih' 3 
th' da*' ot 1 s re*’*'n 1 0 I C T‘’*^2=l'— 

\ n Seeds 1937 Nay 6^ 

«'C~s of th' Act are p't ap-*’ can * 
ct'd --s c'de' l*" P'OT Ins A't ^ — 
7,=27 I C 144=29 ^t L J 4 1 Set <^ 
L \\ 123=36 I C sr A Bw 

IS *^1 a Cc-'t ccr e-'nla ed fcr S 14 * 

\ 321 S IJ IS o=Ir o’- - p '=^ 

■n Bn . S I-ia ».-d ro to 

fo*e •n Or"! S L r4— ID2 I C -—3 r ' 

=1927 L ZO 2 E 1^9 S-c:r=>!'“' 

a" r wV'c sre'ia! act p-ovides r- 

oi I - n or 93 I C 10.-0=1927 9 n 

W’he-e a t to re-orr- 

^1* fro-' a «'‘ath' •’e* was Sw 

t*"*e, as th' c®^nal I)?** da*" hal _,v-» 

p-oce'd-'ys a-a^ fc n e* 

Ce"t u was held ro ttai'ta^ * 

< 14 dd cot a^lr 2 B 
r** Uh—e a «-t was 
pe- n- s* oa to bring a irwh tV' 

23 R 1 the <ett*cn is '.UTdit 

I " *3 -cr* fo t**' Ja*ter nms f*e~ 
of th' o-n-nal a-<e o rf) 

-02 (2) ^9 M 0-6=29 M L J ^ 

B 219 20 C 20 Fc3 ) 1®32 6 L J 
=1932 \ 377 7 Boa L R ^ *®7pj. 

W R P05 (F B ) 19 X) 4. 

=oJ>^d= 79 9^ T^=.grp«(ic- 

p-oc-c'd—rs =:•*«■ S |4 /u^ s 

Lc- abca rot «aved 9 1-^ ihe 

« IW B T ^ct. dies no* , 

a-’-i* ca. on of S 14 Lcn-t ^hc a __ 
C\\ N 227=19^0 j2: 
of th* se'bon caa be araTed of ty , 
ot ^ts yovened bi the 
U= ta*'cr' enacted bv R o ot t ' K .jjr* 
(Penjah Loana Ijinitabon) -^ct III o 
I R 1932 L 6.0 Where a ^4 
ciis«ed tor defa'lt ot p-o-ecc'-^ ^j.r 
O OR 2. and a fresh one i> ^777 
R -» ot the ^~e c-nier ^ 14 ,a'''d 

js CO* a-'pjcable; as the pne , , 

icr- p,a=*ifrs cc'-Lcwee la c 

and cot becaase of defect ot 
0310* can, • of a 13= car*re withns 
in- of 14 r N LR “=”^,LSo C. 
=19^ \ 219 -fee e2sj 62 C 19^ 

W N ^ Acd th' tore core-ed 

labco proceediasS = «nwh a ca.e ^ 
exde-’ed. as the ca**«“ of action la t-* 
ration prtxtedinsa is n t the sac's " . 

ta the S'bseacerl 'cits, nor caa it « ^ 
dat the res* 0 TatK» T'oewd-T* ao 

wantof ,nn*d*ctioa.l9’9\ 219 There 
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(2) In comput.ns the period of himtation prescribed for any application 
the time dunng nhich the applicant has been prosecuting with due d hgenS 
another cm! prmeeding, whether in a Court of first instance or m a Court of 
appeal, against the same party for the same relief shall be excluded where sudi 
proceeding is prosecuted m good faith in a Court which, from defect of luris- 
diction, or other cause of a like nature, is unable to entertain it ^ 

notes m i C 70=1!130 L 2U S 14 was ,„tod 

provision m the Limitation Act or in the ™ protect a bona fide plaintiff from the 
C P Code for allowing further time lo re COTSeqence of some mistake made by his 
file a plaint 35 I C 595=24 C L J 355 advisers m prosecuting his claim The 
ArmcABiLiTY TO Appeals — In regard lo '^ord jurisdiction m the section should be 
the admission of appeals the Court may m Wustrued liberally If the other conditions 
Its discretion apph S 14 though it is not mentioned in the section are satisfied the 
made expressly applicable lo appeals 35 given by_ the section cannot be taken 

C L J 106=1922 C 247 See also S3 I C 
955=30 C L J 522 1S2 I C 939=1935 A 
92. 1936 OWN 32S 30 S L R 301=162 


avvaj, merely because the course adopted 
before was not a well conceived one Wliere, 
7., v, A, OA.J wA AA AT. .AAi_>vu. *>» Ac pnof cxccution procccdings the minor 
J C 2j7=]936 S 43 Appeal filed w wrong attacked the validity of the decree on the 


Court owing to bona fide mistake — Due dili 
gence on the part of the party — S 14 must 
be applied 49 A 235=2a A L ; 410t= 
1927 A 719 38 P L R 311 
‘ Execution proceedings — S 14 (2) applies 
to execution applications m suitable cases 
and Art 182 cannot bar its application The 
words *anj application in S 14 include an 
application for execution and a decree 
holder is entitled to exclude the time during 
which he has been prosecuting his execution 
botus fide and with due diligence before a 
judge whom he believed bona fide though 
erroneously to have jurisdiction 19 Pat 
354=1940 Pat 677 The time taken in pro 
ceedings connected with an execution ap 
plication which is not m accordance with 
law cannot be deducted or excluded under 
S 14 in computing the period of limitation 
for a subsequent execution application 1937 
M W N 355=1937 Mad 760 See also 
1936 Cal 400 1939 Cal 791 Where a 
defeated claimant instead of instituting a 
suit botta fide prefers an appeal from llie 
adverse claim order in accordance with the 
view of law then prevailing and succeeds 
but on second appeal Ins claim is dismissed 
on the ground that the remedy of the clai 
mant is by waj of suit under O 21 R 63. 
C P Code the time taken in the appeal and 
second appeal can be excluded in comput 
me the period of limitation for a suit under 

0 21 R 63 C P Code m virtue of S 14 

(2) 1937 M W N I4I=I93S Jfad 41 

Detect or Jurisdictiov —The words de 
feet of jurisdiction m S 14 mean a defect 
of jurisdiction peculiar to the Court in which 
proceedings were taken, and do not cover 
such mistakes as the pre'cntation and prose 
cution of an appeal which did not lie at all 
in an> Court 22 P R 1912=11 I C SSO, 
1927 L 785 Defect of jun«diction — Order 
made not without jurisdiction but passed too 
late ^Time occiipiM cannot be excluded 79 

1 C 696=1924 P 40 Time spent in pre 
MOUS litigation cannot be excluded, when 
the previous suit does not fail from anv 
defect of jurisdiction or oilier causes of like 
nature, but fails because it is misconceived 


ground that the guardian had acted collu 
sively and fraudulently and in the later suit 
he sought to set aside the decree Held, 
that the prior proceedings were not entirely 
misconceived and that time taken therein 
should be excluded 140 I C 270=1932 
M W N 1317 See also 43 M L J 184= 
1922 M 417 

Cl (2) Causes of a like nature — 
See 1939 ALJ 460=1939 All 590 What is a 
defect of a like nature wnhin the meaning 
of S 14 must depend upon the facts of each 
case The expression must mean and con 
note something which is quite distinct from 
defect of jurisdiction Defects as to wrong 
plaintiffs or wrong defendants are also p^o 
V ided for in the Act ‘ Because the pnor tmt 
was dismissed as premature on the ground 
that the cause of action had not accrued it 
cannot be said that S 14 wilt not apply 
I L R (1939) Dorn 9=40 Bom L R 1169 
■=1939 Bom 26 There is nothing m the 
terms of S 14 to justify the conclusion that 
the want of jurisdiction or other cause of a 
like nature referred to in the section must 
be m existence at the very institution of the 
suit Want of jurisdiction or other cause 
of a like nature may arise at any stage of 
a suit or proceeding 1939 ALJ 1075= 
1910 All 145 Where the jurisdiction of a 
Court to entertain a particular suit depends 
upon leave being granted by that CourL and 
leave is so grant^ the subsequent recalling 
of the leave brings the case within the words 
other cause of a like nature” in sub*S (I) 
of S 14 Hence time from the granting of 
leave till >t 's recalled should be excluded 
under S 14 20 Pat L T 893=1939 Pat 

f!6 Causes of a like nature — Proceedings 
infructUQus — Misconception as to U»— Dc 
duction of time. 44 A 296=20 ALJ 147 
=1922 A 74 If the unsuccessful revpon 
dent to an appeal m the High Court applied 
to the High Court under O 13 Lefteri 
Patent, there is no defect of junsd etion or 
amthing analogous Jo it m tl-e High Court 
dismissing it. and the penod s*<rt ci that 
application camot l« deducted under S 14 
for computirg the t=ie for a s~bseqv.ent 
application for review (3 P 4^ £>iss. 
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from ) 152 I C 415=1934 R 158 Tht 
words "causes of like mturc’ include mis 


suit was bom fide sought to be executed 
The I L R (1937) M 161=1937 33?= 

mis (1937) 1 L J 303 See aUo 1940 Pat 


jomder ofpart.es and causes of action 14 677 The words "civil proceeding" in S 14 
ion— or r ^ S Limitation Act, are wide enough to include 

l^— A ^ fiirlher 103 I C not onl> an appeal but also an appheatoo 

fiTZill t . . purposes of S 14 in revision and the time taken in prosecut 

distinction betwem misjoinder ing a civil revision petition can therefore 
^ 10 '«dcr, though onlj the latter word l,e excludeil under S 14 But the onlv 
.I" P/ pencil lint can be excluded is the actual 

miations the same defect 62 I C 507 period of pendency of the revision petition. 
7r.Zf hf . .1 " J<es judicata does not t e , the period between the date on which 
constitute other cause of a l‘ke niture* 2 it is filed and the date on winch it is dis 
f J„ ^ of and no more ILR (1933) 

Ihe failure to give notice under S 80 C P All 192=1937 ALT 1305=1938 A L R 
S'.frl V a hkc nature with 146=1938 All 78 9ee also 17 I C 593. 


defect of jurisdiction within S 1413 I C 
260=5 SLR 181 A plaintiff cannot m 


1938 A W R (B R ) 223 (Time sp^ 
m review) "Another civil proccedmr 


«i,« e c «/ r— ••••••• 1,1 review; -Anoincr civil prwtccuu.* 

^ }i^ "ot mean one in another Cou« 

witiiin Jimitation for the simple reason that 62 I C 507=15 SLR 11 See oho 
insohencj failed not for 1923 D 218 The words ‘civil pM 

oausc of a ceedings m a Court" cover civd pro 
£ ?' of S I'l ctedinss before orbilralors vhora Ihe 

^ f'lopoffs negliKenee parlies have siibslitulec! for the Court of 

ordS- f "“‘"f of the loiv to be judges of Ihe dispute before Ihctu 

dmt ael-S"? i'"' ‘f'foo HH8=I!)29 P C lOfcllS I C W 

aant according to law 112 I C 55 A (PC) See also S6 C 639 But /re 1933 
anf the'''mo«”'i ^ 5^"'* ’^O'enjbet. 1922 K 130=144 t C 948=29 V L R 272 i» 

iSa K.vlr December A soil agamst a firm and n snbsMuent suit 

lia?e Ih, d.e,;. I “'i " o'’l’'il."f *0 “Sttinst the surviving partners of Ihe firm 

•nlL SmS ,. =! oside under 0 9, R 13 and the heirs of a deceased partner are both 

uppeal £v,ng“been pJefefred t'l^lalmr 


against tne same panics wiinm lyje 

Ne// q * »n January 1928 presented in a wrong Court is 

circum.tanVi mapojicable to the presented to the proper Court the pla nt ffs 

-ST r ^ 35 C W N 155 entitled to exclude the time between the dale 

Ptvif r. of institution in the wrong Court ^d 

thrl^dsfif^r^c “*^0 obtain date of the return of the pJa^t, 24 0 C 


^ proceedings, the 


ot tne piauii Ar-s - ^ 
See also 36 M 


tims. frocecaings, me i.>/=oi J i„ cice aiso jo 

SudTmVbrtenfen"--''' “ D R ,gi 


P-«- ^6dTc-&8=S'cLT IHJ; 1 ^’ ’^?er“ea'?ourfh,’sJU«t 

attachm^ Objection to tion to try a suit but holds Vn^r* ore- 

Tnnrf ^ dismisscd-Suit filed m wrong jurisdiction and returns the plaint for pr^ 
nVnnpVr returning plaml to sentalion to the proper Court the pfwtiff 

challenged m appeal— Period of who files the suit in the proper foWt on 
^LR (1937) N 291 such return 15 entitled under S 
ft MfPrt ^^cre a plaint is filed against the period spent in prosecuting the , 

J* ^3ct dead at the time of the Court in which it was first presented 
P'^"tt the period be 1937 N 69 The prior proceeding can b 
j . ® the institution of the suit considered to have terminated not on t 
na the date of the application to implead date when an order for return of pla>nt vv 


execution proceedings also So where though entitled to deduct time of actual p^ 

execution of a mortgage decree for dency in a wrong Court cannot exclude a ? 
ale I^s proceeded a long way it is found extra day on the ground that it is a holid y 
that the Court which passed the decree had 35 I C 292=14 A L J 310 See oho 
no jurisdiction to pass the decree m so far M L J 579=1923 M 114 (2) The dat« 
as It directed sale of properties situate of institution of a suit is the date on vvn 
within a particular territory and a fresh the plaint is filed m the proper Court ex 
suit becornes necessary m computing the eluding for the purpose of reckoning hmita 
period of limitation for the suit the plaintiff tion only the periods excluded under th'S 
IS entitled to deduct not only the period section 18 I C 121=17 CWN 515 
smt”» ^ J*' of institution of the former Computation of time— Expirj 
Mtio,? i*'® also the Courts vacation— Institution m wrong Court 

penoa during which the decree m the prior on re opening day— Re presentation after 
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return m tlic proper Court—I xcluswn of 
time 44 M 817=41 M L J 84 Suit 
filed in wrong Court—Direction to file the 
same in proper Court— Time taken for suit 
and application for copy cannot be deducted 
46 C L J 452=1928 C 40 Time taken 
m proceedings for possession before Revc 
nue Onicer cannot be deducted 101 I C 
2 j 4=19^ L 186 A plaint presented m 
wTong Court was returned and presented m 
proper Covrt Law of liniitaiion was alter 
ed meanwhile The law of limitation ap 
phcable to the suit was that m force on the 
date on which the plaint was presented to 
the proper Court 117 I C 900=1920 L 
877 (2) 

RCTURV FOa WANT OF JURTSDlCnoV — I L 
R (1937) Nag 291=1937 Nag 1 Time 
spent in prosecuting an infructuous appeal 
due to wrong \aIuatiQn may be deducted m 
computing the period of limitation 50 I C 
645=70 P R 1919 No litigant should be 
made to suffer on account of the laches or 
delay of the Court or its officers The time 
between the date of the order of the return 
of a plaint for presentation to proper Court 
and the date when the plaint was ready to 
be returned is to be deducted for the pur 
poses of limitation and the proceedings are 
not to be considered at an end for the pur 
poses of S 14 ExpIn 1 until the endorsement 
IS made and (he plaint is ready for retura 
The plaintiff is entitled to exclude under 
S 14 (2) the period till the plaint is 
read; for return 41 P L R 371= 1939 
Lah 47 Proceedings before a Court 
do not terminate when the plaint is 
ordered to be returned for filing m proper 
Court costs being awarded to the defen 
dant because the decree that is to be pre 
pared requires the presence of the plaint 
on record and proceed ngs can only be held 
as terminated when the decree is «igned and 
complete Time required for this can be 
excluded in computing period of limitation 
1938 Pat 203 When a Court records an 
order that a plaint should be returned for 
presentation to the proper Court the pro 
ceedmgs in that Court do not necessarily 
come to an end on that dale Certain ncccs 
tar} endorsement la\c to be made on the 
plaint and hence that Court com nues to 
ha\e seism of the plaint till it is actually 
returned to tl e plaintiff Hence where a 
plaint IS ordered to be returned for pre«cnta 
tion to the proper Court, the proceedmgs 
come to an end within the meanng of S 14 
Txptn I of the Limitation Act not on (he 
date on which the order 15 parsed Inrt on 
the date on which the plaint is aciualK re 
turned to the plaint ff I L R fl939) All 
709=1939 A L J 460=1939 All 590 A 
plaintiff who institutes a suit on the tery 
last date of limitation does so at his peril 
and the law does not make an> prosision 
for extension of time except m cases com ng 
under S 14 \ plaintiff who«e plaint is 

returned 6% a Court on the ground that if 
has no jurisdiction to entertain it can onlj 

C. C M.— 423 


exclude the ^nod during which it svas pend 
mg m that Court 1 e , the period between 
the date of its presentation to that Court 
and the date of its return by that Court for 
presentation to the proper Court He can 
exclude any further period which the 
Court returning the plaint gives him for 
such representation A Court which has no 
jurisdiction to entertain the suit and which 
returns it on that ground has no power 
(0 grant any time to the plaintiff for pre 
senting it to (he proper Court If the- Court 
wrongly gives any such time by its order 
returning the plaint (he plaintiff cannot take 
advantage of that order and claim to deduct 
(hat period also under S 14 of the Limita 
tioa Act 18 Rat L T 250=1927 Pat 495 
Suit on pro note instituted in wrong Court 
— Plaint returned without endorsement re 
Qircd by 0 7 R ID C P Code — pro note 
not returned with plaint but couple of days 
later — Time deductible See 1937 Lah 4M 
\VI ere plaint was returned for want of 
pcctmiarj jurisdiction and delay is caused 
owing to change in law suit must for pur 
poses of limitation be taken to have been 
instituted on the day of presentation 
m (he wrong Court 3? I C 808=18 P 
W R 1916 The plaint in a suit on an un 
registered mortgage was amended by scoring 


out the relief to sell the mortgaged pro 
..... 


perty As it was then found that the valua 
tjon of the *uit was within the cognizance 
of the Court of Small Causes the plaint wa« 
retumed to be presented to the proper Court 
and was SO presented on the same day On 
a question as to whether the plaintiff in such 
a suit could claim the benefit of 5 14 it 
was held that the question whether the two 
proceedings were based upon the same cause 
of action or d fferent causes of action, could 
not be decided upon the terms of the reliefs 
claimed n either proceed ng and that there 
was no justification for holding that the pre 
ceeding on tl e Small Cause Court s de was 
based upon some cause of action different 
from that upon which the proceeding on the 
regular side was founded and that hence 
the plaintiff would be entitled to claim the 
benefit of S 14 1939 A L J 107a=19lO 

All 143 Wlierc a pla ntiff who filed 1 is 
suit at R and wlio'c plaint is retumeil b\ 
(he Court at R for presentation to proper 
C^urt at <4 presents an appeal against the 
order returning h:s plaint m the Court of 
(fie District Judge at R withn the period 
of limitation il cannot be said that he was 
not prosecuting with due diligence his cimI 
proceed ng in the Court of appeal a,t R an 1 
the entire period spent by 1 tm m prosecut 
ing Its case in the Courts at R riisl 
exclifesl under S 14 41 P I R 371— 

19(9 Lah 47 

Drx-AT Ant* ORPE* or temv — \STerc a 
plant was actullj returned for prese-ta 
tion to the proper Court onlr three easy 
after the order direct -g the to be 

returned was $ gned HeU that for pur 
po«eJ of S 14 the dat- eei which the pbu-t 
was act-ally returned r-ust be Ulcen to * 
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the date on which the order ^vas promul 
pated 20 I C 183=17 C W N m3. 
See also 23 Bom L R 1023=1922 B 160. 
52 B 477 \\Tiere a plaint is returned and 
costs ordered the proceeding* terminate on 
the day of the return ard not on the das 
when the costs arc as>c«sed 35 I C 593= 
24 C L J 353 For the purposes of limita 
tion an applicant for re presentation is 
entitled to deduct the time spent m the Dis 
tfict Munjifs Court after order of return 
9 I C 157=9 M L T 374 Where a 
plaint IS returned for presentation to the 
proper Court, the suit is within time if it is 
presented to the proper Court on the same 
daj on which it is actually returned by the 
wrong Court 45 B 443=59 I C 743=22 
Bom L R 1337 

Due DtucENCE — S 14 cannot help a 
partj guilti of negligence laches inaction 
or bad faith 9 O W N 430=1932 O 220 
Applicant must proie fir<t that he I ad 
prosecuted the former proceeding \ ith due 
diligence and seeondlj that the former 
Court had been unable to entertain it from 
defect of jurisdiction or other cause of a 
like nature 41 P R 1916=32 I C 497 
See also 20 I C 3=159 P W R 1913, 138 
I C 621=33 P L R 360, 193S Rang 318 
19W A M L j 120 The fact ilut a liti 

gant acted on the advice of a pleader will 
not tmprose his position if the error made 
IS so patent that it would base been avoided 
jMth the exercise of due care 51 I C *90 
=22 0 C 39, 8 Bur L T 93=27 I C 829 
But see I R 1932 L 665 A party who 
proceeds m ignorance of law cannot be said 
to proceed with due diligence or in good 
faith 1924 P 716, 1933 L 589=144 I C 
690=34 P L R “SO But see la R D 799. 
1937 A L J 176=1937 A 333 
Good faith — An applicant who takes 
a proceeding contrary to a clcarlj ex 
pressed pros ision of law cannot be re 
garded as pro'ccuting a civil procecduig in 
good faith within the meaning of S 14 
(2) 41 Bom L R 1190=1940 Bom 5 

Generallj negligence on the part of counsel 
cannot be relied upon bj the litigant in order 
to support a plea that he was prosecuting an 
application 'in good faith* though m w ro n g 
Court In a case of gross negligence ap- 
pheant IS not entitled to the berefit of S 14 
1W8 Oudh 112=1938 OWN 360 Where 
^aintiff acted m good faith and neither the 
Court nor the defendant objected to the 
cognizance of the suit he is entitled to the 
^efit of S 14 40 I C 447=15 A L J 

^73 See also 43 C 660=20 C W N '22 
=30 M L J 529 (P C ) . (1940) 1 M L J 
390, 45 I C 991=16 A L J 429, 1938 Czl 
377=62 Cal 510 38 P L R 311 1936 Lah 
8o7 ' Good faith as used in S 14 means 

'exercise of due care and attention \Vhere 
the circumstances are such as would jnstif> 
either \icw as regards the value of the pro- 
perty the plaintiff cannot be regarded as 
having acted dishonestly and without due 


care ard attention, if he has adop'ed tfc' 
lower valuation of property xnd 
salt in a v/rong Court I L R (1^) 
Nag 422=1938 N L J. 107=1933 ha? 
300 , 62 I C 9 j 7. 1930 B 187, 1933 L 264 
Oaim suit filed in wTong Court— Vo ebjec 
tion bj opposite part) — Discover) of ris 
take b) Court and return of plairt for pre 
sentation to proper Court— Time spent n 
former Court — Exclusion of 146 I ^ 
I C 125=1933 L 652 Wether a 
acted in good faitli is a mixed 
la» and fact 36 I C 702=19 O C X7 
St, 23 I C J47=H P W R,, 1S>’’ 
1923 N 24, 133 I C 516=1932 L UI A 
Court can grant the mdulgence allo-vM tv 
S 14 O'*)) where the error is one that rig i 
be committed bv a reasonable and 
man, exercising due diligence 

Food fa,th 36 I C 70^19 O C »' 
St, dts 1937 JI W V 71s, IM O \\ A 
818 In order that the Court should a^ 
at the period which is to be excluded 
S 14 It must also determine how 
must be included whether b) r« 
prosecution m tod faith or ^ j c 

other reason 30 N L R^ 294=149 ^^ 
9 6=1934 V 145 But. where i4 

IS entitled to exclusion of time under a 
and 15 the Court is not expiry 

the plaintiff has ‘pent his time 
of the erdmary period o limitation. 
eliding the time allowM under the a 

sections 30 K L R 294=149 1 C ^ 

a deliberate or 0 C 

S 14 will appl) , ^ I C 
210 See also 18 1 C 92 1 

Plamli/r who can institute his <u‘t in^ 
than one Court is not hound to of 

convenience of defendant If t the 

his choice is to cause *noon%en 
defendant, it does not c^titot ^ 
good faiUi tm the part of d’C Pj® 5 j4 

sense in which that phrase is used 

182 I C 632=20 Pat L T e ^ 

Pat 86 The time Uken b) the 

proceedings necessitated for aK to 

correct value of the suit can b found 

be deducted under S 14 where . y^hout 
that the plaintiff acted bona .uc suit 

and did not mtentionall) under vaiuc ^ 
138 I C 349=36 CWN 
^Vhat amounts to good faith is t 616=9 
on the facts of each osc 32 /2)=l9l9 

SLR 167 See also 53 I C B92 (4J- ^ 
PHCC 409 10 I C 21 ®Ji4 lC 

(Rei ) 1929 C 32 j St, dst 

184=1933 L 264 AATiere =" =>’& fjt 
Court ott.os to SW r 


xiicu in A »4U4ig Court owing 10 ,t,. Jjlaj 
misUke as to the nature of the s^ « 
was excused 106 I C 852=1^ L 
See also 1933 L 264=144 I C I W 
has no application when bad laii ^ 

Wished mere a person obtain^ 
parte decree bj fraud and snhsequ t‘>^ 
the proper person for renk hmita ^ 

suspended 8 P &1 An 
leai^ to sue as a pauper filed m ba 
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NOTES 

was di^mis'ed The sufficient pa^■7nent of 
Court fees carrot o*'en(e rctro^ne-tnetj 
tor the riurro'scs of eilculation of limita* 
tian 1929 N 26S Afere error of jodff 
rrmt is quite different from bad faith 77 
Ah J 72=112 I C 715 A proceeduyr 
cont^Ir^ to a clearh expressed prosiston of 
taw IS not in pood faith 7 R 4%=1929 R 
297 Suit for rosses«ion — Profits rot 
claimed in plairt — Plaintiff obtamirp mere 
decree for possession in prior suit — Un 
successful attempt to recover profits m 
restitution — Sub«cquent suit for profits — 
Ripht to deduction of period occupied bv 
restitution proceedinps Held that plaintiff 
ssus not entitled to benefit of S 14 41 L 

W 13S=68M L T 487 

IcNoa-ANCE OF Lau mas afford a pood 
proiiTid for apnlicat on of S 14 1937 A L 

J 176=1937 All 333 S 14 requires both 
diliccnce and good faith As regards pood 
fa (h i-morarce of law is not necessarily an 
adequate plea But where the wrong 
remedy adopted is considered by one of the 
Courts to be the proper one that notild 
imply good faith on the part of the ra»ty 
and the benefit of S 14 a\oiM be available 
to him WO 0 W N 818=1910 O A 
1106 Indulgence should be granted under 
S 14 onh m eases where an error was an 
error that might be committed b) a fea«on 
able and prudent man exercising di e d h 
eerre and caution (36 I C 702 Foil ) 
40 P L R 631=1938 Lah 7(M WTicre a 
person in imiorance of the proviMons of the 
Agricultunsts Relief Act. relating to the 
special form prescribed bs the Act. files a 
suit in a wrong Court and on its being re 
turned presents it to the proper Court the 
time *pent m the wrong Court can be ex 
eluded under S 14 for the pla ntiff <ho Id 
Iw deemed to lia\e been orosecutinp with due 
diligence and in good faith the proceedmps 
m the wrong Court 1940 Oiidh 412=190 
I C 93 

pROctEDiNC IN Reitvue Coukt —The plain 
tiff IS entitled to a deiluetion of time from 
the date of institution of the suit wrongly 
m the Resenue Court to the date on whieh 
the nlaint was returned for re presentation 
9 M L T 31^=9 I C 642 But see 26 
r C “441 (Punj ) VIC 770 (Oudh) 
mere order was made under <1 169 (!) 
(b) C P L-md Re^ wet to file smt m 
G\il Court withm 6 monlli* time spent vt 
aft'eal wi Rn Court cannot b' excluded 
under S 14 of this Act 1933 N HO 
Suit for arrears of rent— Plea of occupier 
of nai-menf to Janflord— I irdlord imrJraled 
— Pa\-ment found true — ^^peal d «mt$setl— 
Sub<e<iuent 'u t tm ler 9 of ^gra Tmxncs 
j\et_Time taken up bN prei o is litigat on 
—Deduction of 14 I R 9q >=17 

R D If^ Qu'ore \\T ether 9 of t*'e 
Limitation Act can ha\e an arplicaton to 
am insohenn natter ant wl filer proceed 
inrs in in«ohene\ are comnlelrK on « le t»e 

OTpt of s n ” I " 1 


t, J 588 See oUo 1939 Lah 270 
PswE^oN OF Proceeding -It cannot be 
'aid that a plaintiff is not pros*cimnp a suit 
M'fnre m a Court of first mstance 
When the delai is caused bj the action of 
tlio Court .tstff 1922 A 404 Timo dur 
jDg Which insohencj proceedings are pend 
ing if can be deducted in computing the 
period of limitation 24 Bom L R ?09— 
1523 B 33 See also 47 B 244=24 Bom 
L R «n9=19^ B 33 64 I C S0=13 Bur 
L T 197, 1 P ';cys=3 Pat L T 709 5‘ef 
Pro Ins Act V of 1920 S 78 But see 
52 I C 931=12 Bur L T 83 Where the 
mistake of the advocate is botta fide the 
time spent in the prosecution of a prior pro- 
ceeding can be excluded 1933 O 231=10 
OWN 424 A mere routine order regis 
tenng an apnheatton for review does not 
constitute a bona fide nrosecution of a civil 
Itigahon 31 r C 70'=I9 C W N 1113 
An applicant to file an award could not be 
’Honed to deduct the time spent by him as 
defendant in setting up the award m bar of 
enor suit instituted bv the rJamtiff ^2 
I C 561=89 P R 1019 See also 32 
SLR 18I=19V Sind ^0 43 C W 

N 648=1939 P C 128 Proseattion of 
p oceedmtrs— Execuiton proceedings— Von 
joinder of parts— Reject on of application 
15 S L R 11 An nn$ueec««ful nroseculion 
of an application bj one of the defendants 
to set aside an ex forte decree passed 
against him m the first Court will extend 
time for an appl ntien made bs him to the 
nopellate Court for re hearing the appeal 
fitM b\ the other defendants and disposed 
of without notice taken out to him 54 A 
42.1=140 I C 178=1932 A 340 
Timf xrtvr tv Exrctmos PROCtrmvcs 
— Extension of time if allowahl- 43 I C 
6=33 M 1 T 463 See also I C 40=1 
r L T 612 74 I C 279 19 Pit L T 2^ 
=.I9VI Pat 3H Execuf on appheaf on fifed 
in 1 rong Court 1 lit re filed in right Court 
after limitat on — \firt3ke not horta fide — 
Decree holder not entitled to benefit of «ec 
tion 8 Pat L T V1=1927 P 256 The 
period during which an injunction not to 
execute a decree is m force will be deducteil 
from the period of limitation for execution 
of tie decree 38 I C R.=2 P I J 24 
AMiere the relief sought in 1} e two procee 1 
in'rt were wholh di'tmct, time cannot be 
excl ded VI A 670=192S A V45 Wb le 
counting 1 mitation for the prcsentatim of 
an apnl cation for the preparat oo o( the 
fra! decree lime spert in rro«crut eg fre 
\tous a'^Mication for the execution of tS* 
ilccrre camot l.e exe’u led a' ihc two rcl ef« 
are d fferert V J4 (») »,ll rv t I'c a— 

cabV ns I C 6'0=19’9 A 677 
Tiuc XFTVT IX Rrn«iox — Ti-’c car~ot 
be deducted under 8 It in fascoir of a 
prrvm ocru*- eJ in rrr»»m.t— ff a rrriixw 
j<t on in t*'e 11 "h Coc t when t3.j 
awo * cr te— edr C'xm to b m ^9 M 
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[S IS 

•he tunc ilunng which u former suit or 
<'=>■'>" -"•"'I' that suit or application was mstiluted 
bec”unted ' therein ended, shall both 

P“T*»“ of tl'is section, a plaintiff or an applicant 
resisting an appeal shall be deemed to he prosecuting a proceeding 

or of ofoi'/""'’/"”', P»n>oses of this section, misjoinder of parties 

of juristoon ^ ^ deemed to be .a cause of a like nature with defect 


NOTES 

A M L J 117 See nJio 7 R 466 (a 
Kangoon case where the law \\tis tint the 
High Court does not generally interfere 
with orders under O 21, R 63 C P 
Code), 32 Rom L R 1186 The principle 
that part} who proceeds contrarj to a clearl\ 
expressed provision of law cannot be re 
garded as prosecuting another civil proceed 
mg m good faith is sound but should not be 
applied with rigiditj If m the rcsision 
proceedings there is no want of diligence 
and good faith there is no reason why the 
pliintifT should not ha\e the benefit of S 14 
bec^se of the negligence of his advocate 
{J D''' > >30 I C 145=1931 N 

*7 j'**’® H‘gb Court Will not interfere with 
the ^scrction exercised bj the lower appcl 
late Court under S 14 wlicn such discretion 
has not been exercised improncrh 14 
Luck 4=1938 OWN 2a7=1935 Oiidli 100 
to b ; 

UKAJIIP to EmERTAIN — \fEANrNr OP — 
Unable to entertain ' is not eoinvalent to 
unable to decide 8 P R 1911=0 I C 
“5,(34 P R 1898 28 M 31S. 35 C 728 
Foil 22 A 248 Dist ) The words 'un 


founded on the same cause of action (1934 
A W R 806 (F n ) Foil ) 1937 All 

90 Horn L R 377, I I. R 
fI910) Kar 225 Sef also 40 Boni L R 
377 r L R (mio) Kar 225 
Misctuaneous — Wlicre a path was 
\entcd from instituting the suit for scit nj 
aside the sale earlier because the properh 
was m cuslodut le{iit under an order of 
Court limitation IS saied 13 L 70=137 I C 
fl20=1932 Lali 281 In counting the pened 
for an application for refund of excess ve 
nioncxs IcMed m execution e>f a decree the 
time taVen up b> the defendant m pro««cu 
lion of a «uit for the purpose in another 
Court under an error of law ought to 
deducted under S 14 44 B 97rsSo IC 
Pfosceiiting one suit for several 
Deduction of time 26 P W R 1915=27 
IC 927 Wrong remedj— Time spent m 
proseculion ot 52 I C 465=9 L W » 
9ff Clio 36 C W N 40=1932 C 171 The 
pendency of suit for possession does not 
limitation for the rent suit 23 I C 
=I L W 438 See ttlso 39 I C R6S 
by temple trustees for recoieo of offering 
taken bj Archakas-Pnor declaratory suu 


thlt the ol.frt f J* m”" tramsl the snme defendants that the neh' '9 

1 w'sn.i ,( 4 1 “Pmssed its mind that lake colleclion illecal-Pendenc) of appeal 
Qjn?t T"' — Tnislees not cninhTd to dednelion of Wt' 

i-ourt lias passed an order terminating the 89 I C 938=1924 AT MM PritJr suit o' 
suit or proceeding on the ground that there a lessee against his sub Ics'cc to recover pos 
Im, jurisdiction 150 I C 135= scslforan^ rcnl^RccoJi^^^^ possession- 

5ee flfjo I L r Subsequent suit for r'^SS 

W N in 7 A 31^43 C tion was suspended 6R 691=}929 K ” 

Sed a Appellant So also where the prior proceeding related 

on sets of defendant* to the validity of an award of arbitrators 

obiertmn ^ . Prelmimary and the subsequent suit was for damages for 

SE siut ^nH breach of contract 56 C 639=1930 C 5 

earlier suit and it was held in the end that \Vliere a suit to set aside a summarj order 

nartS‘"Vhe\^nlllVt,?“*° *" Proceedings was finally dismissed 

parties Ihe appellant was ordered in that by the High Court as It considered that the 

suit to rnake liis election as to which part application^ was one under S 47 and that 

Procccd With only appeal lay and the applicant 
Upon this order the appellant stated that he peal a^rdingly the claimant was held to 
one set of defen be diligently prosecuting h.s ca*e and 


dants and he withdrew the part of the claim 
directed against the respondents in the ap 
peals His suit against the other set of 
defendants was decreed Held that the 
plaintiff was not entitled to claim the bene 
fit of S 14 (1) on account of the previous 
suit he had withdrawn 1934 All 688 1939 
Cal 625 I L R (1940) Kar 225 A 
plaintiff who withdraws his suit under 
til- ? 1 C P Code is not entitled to 
the benefit of S 14 in a subsequent suit 


peal accordingly the claimant was 1 
be diligently prosecuting his case r"' 
time taken m suit was excluded 
307 High Court will not 
second appeal with a discretion exerciseu 
b> the lower Court under this section !•>* 
I C 461=1931 M 632 Application un ier 
O 21 R 89 C P Code to set aside sale 
— Court ordering petition to be ,,t, 

withdrawn— Sale upheld In appeal— hresn 
application to set aside sale— ContinuanM oi 
earlier petition— Extension of V^r 

that the Court could not entertain the «icr 
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IS (1) In computing the period of limitation prescribed for any suit or 
t T f . j application for the execution of a decree the mctitn 
wSlfpXcd.n^rarc“S ^as been stayed by mjunc- 

pended order, the time of the continuance of the 

injunction or order, the da> on which it ^^as issued 
or made, and the daj on which it was withdrawn, shall be excluded 


NOTES 

application on any general ground of equity 
based on the principle of S 14 of the Lim 
Act, because the applicants had m with 
drawing their original application acted at 
their own risk 1934 M 593=67 M L J 
189 

Sec 15 Scope or — S 15 speaks only 
of the computation of periods of limitation 
with reference to the periods prescribed m 
the schedule to the Act 43 bf L J 168=44 
M 785 

Interpretatiow — Prescribing a period 

OF LIMITATION — MEANING OF — If the 
result of a statutory provision is in sub 
stance to fix a period within which a person 
must take appropriate and necessary action 
if he desires to assert hts rights m a Court 
of law that provision prescribes a period 
of limitation I L R (1939) All M7= 
1939 A L J 522=1939 All 403 (F B ) 

Applicability — S IS relates to «njunc 
tions or orders of Court and not to Ro>al 
proclamations which prevent llie institutmn 
of suits by alien enemies 47 I C 122 
S IS (1) contemplates the stay of execu 
tion of a decree either by injunction or bj 
order 64 I C 594 34 C L 163 S<e 
also MIC 849=35 C L J 135 47 I C 
907 But see 1935 M 352 To enable the 
later application to be treated as one m eon 
tinuation or to revive the former one there 
should have been no final disposal or there 
should have been a wrong dismissnl on 
account of some obstacle wl ich lad existed 
but which had s^sequcnfl) "moved 

143 I C 1=56 M 490=37 L V\ (W7_1933 
M 418=M M L J 6M (r B ) In order 
to make S 15 applicable to a case it must 
be shown that the suit or execution of the 
decree had been stajed b> an injunction or 
order If the decree holder could not 
bring himself within the exemptions provid 
ed in the Act he could not escape the bar 
of limitation by pleading hi equity an im 
plied order or a collateral litigation wliiA 
would render his proceedings futile W M 
L J 6M (F B ) \V1iere the next fnend 
of a sole plaintiff or sole sunning plant fl 
dies and the suit stands staj ed or in ibcvarcc 
under O 32 R 10 C P Code the right 
to appl> for a final decree in «och a suit 
IS suspended and the period during wl ich 
the suit stands sta>cd ought to be excluded 
In computing the period of limitation to 
arpb for a final decree S 15 in terms 
docs rot appb^ but the rnnoplc of the 
section ought to be applied I L R (Wl) 
Bom 43o=43 Bom L R 329=W1 Ben 
203 Application for revival of pending 
execution is not prohibited— S 15 woi.ld 


apply only to an appl.cat.on for oxecution 
of a decree and nol lo an application for 
pending execution 49 A 276= 
100 I C 692=1927 A 16 (F B ) S 15 
sub S (2) does not extend the period of six 
months mentioned in S IW A of the B T 
Act 45 C 934=45 I C 228 S 48 C P 
Code, contains an unqualified prohibition 
against execution of decrees more than 12 
years old and this is not controlled by S IS 
¥» V -^r 7^5, 24 I C 195= 

27 M L J 2o See also 1941 Pat 499. 

87=40 BomLR 
1278—1939 Bom 75 The general provi- 
sions of S IS are intended to apply to 
periods of limitation prescribed m the C 
P 0)de and are not confined in their opera 
tion to periods prescribed by the Limitation 
Act or by Sch I S 48 C P Code does 
pre^nbe a period of hmifalion Hence 
S 48 of the Code is not uncontrolled by the 
provisions of S 15 In other words S 48 
of the Code does not impose a complete bar 
to the execution of a decree after the expiry 
of the period of 12 jcars irrespective of tl c 
provisions of S 15 I L R (1939) All 
^=1939 A L ; 522=1939 All 403 

(F B ) 1928 M 1154 SOWN M2= 
132 I C 257=1931 0 351 137 I C 603= 
1932 O 246 (position doubled) A mort 
gagee holding a decree against an estate under 
the Court of Wards management is not 
entitled to the benefit of exclusion of the 
period of management bj the Court of 
Wards when tie decree itself was nol trans 
ferred to the Collector for execution 29 
I C 556 See also 21 I C 19s=27 M L 
J 2o Whether partial stay order is 
governed by S 15 1928 \f 627 S 15 

contemplates an absolute stay of execution 
192a P 597 Wlierc after a decree liad 
been obtained and when no execution ap 
plication was pending therein the Judge 
ordered in a connected suit that the decree 
holder might wait for some time for pa> 
ment. hefj that the order d d not suspend 
limitation and did not oi>erate at sta) of the 
execution proceeding m the prior su t 60 
I A 43=12 P 193=61 if L J SW 
(P C > 

IscovdSTEVT iccxrrs aExpiatv txrct- 
TION or ONE IUl■D^sIeLe — S 15 does not 
cemtemrlate the case of one decree bemg 
r^er^ impos«iVe of excel, rg ly a s bve 
quent decree meoniistert therewiih jaiscd 
fl another suit A person ebtained a decree 
for fxissession of a temnle la 1926 Before 
he could execute his decree by an a*^ «i 
lion for execution, a tu t was b'o-j^-t by 
the poJ*” te^nle who cbti=ed a 

decree in 19S declan-ng the pujari to be 
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tlie ouncr of the temple and rcstnimtiR the 
decree holder m the prCMOus suit from 
taking possession of the temple This 
decree was <et aside the High Court in 
1931 The decree holder in the pre\ioiis 
Sint made an application for execution in 
1933 held that the decree of 1928 did not 
operate as an injunction or stas of cxecu 
tion within the meaning of S 15 and hence 
tile decree of 19'^fl was time barred m 1933 
when the decree holder made an application 
for execution 1 L R (1939) All 207= 
1939 A L J 29=1939 All 8’ 

Injunction — Where a decree holder is 
presented bj an injunction from executing 
his decree he must applj for execution with 
m three jears from the termination of the 
injunction period to sa\e Ins decree from 
being barred 56 1 C 1006=18 A L J 
612 See alto 51 I C 61=17 P W R 1919 
6 P 635=102 I C 327 61 M L J 664 (P 
B ) Exclusion of time — Pendency of 
claim suit 34 A 436=14 I C 343 The 
•words ' injunction or order in S 15 do not 
include 'attachment’ 42 hf 637=50 I C 
380 40 I C 816=21 C W N 1147 An 

attachment before judgment of a decree and 
a consequent order prohibiting the execu 
lion of the decree amounts to an injunction 
and the period of its pendency is excluded 
under S 15 47 M 611=1924 M (73=47 

M L J 4 See also 30 I C 587 A party 
cannot claim to exclude under S 15 in his 
fasour the time during which no injunct on 
svas in force against him 26 I C 267=27 
M L j 734 See 1928 P 86 An injunction 
or order which prevents a party from insti 
tuting a suit may be c ther express or im 
plied A decree which declares that the 
plaintiff IS in possession of the property of 
the suit as sole owner and orders the defen 
dant never to deprive the pla ntiff of his 
possession or to cause obstruction in any way 
to plaintiff s taking tbe crops raised and 
which orders the defendant not to accept or 
recover the rents of the property cannot be 
held to operate as a stay of a su t for posses 
sion by the defendant or as an injunction 
restrain ng him from filing a suit for posses 
s on of the property especially when tbe 
plaintiff m that suit has neser sought n in 
junction or an order restraimng the defen 
dant from going to a Court of law and 
asserting his rights to possession of the pro 
perty to which he may have been entitled 
Such a decree cannot a nount to an order 
«ta>mg the institution of a suit within the 
mean ng of S 15 so as to entitle the defen 
dant in the prior suit to a deduction of t me 
under that section I L R (1939) Bom 
173=40 Bom L R 1134=1939 Bom 1 
Stay of Execution — An order granting 
t me to the judgment debtor for the pay 
ment of the decree amount is not an order 
staying execution with n S 15 40 A IW 

=44 I C 24 See also 1927 L lOfelOO 
1 C 47a 16 Luck 495=1941 Oudh 93 

Where the order on an application for cxe 


cution shows that it Ind been dismis ed ct 
account of the decree holder s absence d 
cannot be treated as an order for stay of 
execution within the meaning of S lo 131 
I C 345=1931 L 12a Where n an ap 
peal an order staying the execution of a 
decree was obtnmcd the decree holder was 
entitled under S 15 (1) to exclude tbe 
period of stay in computing time for another 
execution application 38 B 153=21 f C 
713 Adjournment of execution appicaten 
docs not operntc as stay of cxccut on 36 
I C 939 7 P 829 An attachment oT a 
decree operates as a stay of execution 30 
1 C 5S7 See also 47 M 641 Jfortgage 
decree against three persons— Stay order on 
application by one — Presh application for 
execution after stay order withdrawn, saved 
by S IS 20 I C 439 The pendency of 
insohency proceedings at the instance of 
the judgment debtor will not arrest the 
mng of time as against the decree holder 
seeking execution unless the proccedmgs art 
stayed by the Insohency Ckiurt or 
mg Court 80 P W R 1912=14 I C 333. 
21 Pat L T 618=1940 Pat 149 193S f 
W N 397 1939 Lah 270 47 I C 
1918 P H C C 3S7 See also IPS \ 

(P7 (as to whether insohency operates a 
stay) Stay of execution— Ord« 
ting execution on <eeurity— DMUCtion o 
time during which order was in fonce *i'o 
td 5 P L J 39=53 1 C 9 1939 
270 Where stay is ordered subject J 
gnmg security and the security is futni 
subsequently the slay order s loula M n 
to be m force from the date of the 
order 1927 M 391=99 I C 632 Dt«e| 
accepted as security for costs of appea*. ^ 
not operate as stay of execution .om) 
570=3 P L J 132 i-ee also I L R 
Nag 627=1939 N L J 40=^939 Nag 
Where there was nothing to pvc 
decree holder from prosecuting * . 
tion such as an order staying .p 

cution the decree holder is not e ...j.jd 
deduct the time spent m A 

by the judgment debtor 42 I ^ ^ 

partial stay of execution on 

particular property against ""'S" .^cution 
IS sought amounts to a stay oi exc 
«) I C 399 See aUo 1928 M f (.j;;, 
pension of execiition through act o 
— Application not time barred » r 

1927 > 10j= 8 Pat L T 189 S3 M 1-1 

520=1927 M 997=105 I C 301 87 1 
205=192j a 572 Stay order "[.j 

judgment debtor — Period of stav . ,^,-5 
excluded as against other judgtnent a _ 

1928 M 627 But 1928 L 349 19^J 

344 1922 P 549 Apphcati^ (2‘’.P®ieid 
Sion under O 21 R 9o C P p 

up by orders of Court— Subsequent PP^ 
cation after termination of those PJ . 
mgs — Party is entitled to deduction of t 

99 I C 632=1927 M 391 , 

Stay of surr — Limitat on for a su 
rent is not suspended by an ojectmen 
57 I C 992=48 C 65 Where pendmS ='■ 




S. 17] 


Exclusion of time durins 
which proceedings to set 
aside execution sale are 
pending. 
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(2) In computing the period of limitation prescribed for any suit of 
which notice has been given in accordance wlh the requirements of any enactment 
for the time being in force, the period of such notice shall be excluded. 

16. In computing the period of limitation pre- 
scribe for a suit for possession by a purchaser at a 
sale in execution of a decree, the time during which 
a proceeding to set aside the sale has been prosecuted 
shall be excluded. 

17. (1) Where a person, who would, if he were living, have a right to 
Wff » f ^ 41 , 1 , f institute a suit or make an application, dies be^re the 

right *0 sue accrues. ^ ^'8^^ accrues, the period of limitation shall be com- 

puted from the time when there is a legal represen- 
tative of the deceased capable of instituting or making such suit or application. 

(2) Where a person against whom, if he were living, a right to institute 
a suit or make an application would have accrued dies before the right accrues, 
the period of limitation shall be computed from the time when there is a legal 
representative of the deceased against whom the plaintiff may institute or make 
such suit or application. 

(3) Nothing in sub-sections (1) and (2) applies to suits to enforce rights 
of pre-emption or to suits for the possession of immovable property or of an 
hereditary office. 


NOTES. ' , 

appeal from the prelimmar> decree in a 
mortgage suit a receiver is appointed, the 
order of the appellate Court is one in effect 
staying furtlier proceedings and the period 
during which it was m force should be ex- 
cluded In calculating the 
for a final decree 3 P.L J. 565—1 P. 

**^lec. 15 (2) : Nonce.— When notice to G^- 
emment is compulsorj under S 80. C. P . 
Code, the period of two months should be 
excluded m computing the period of hmi- 
lation prescribed for the suit asrJ»"St Go%- 

cLTPl R ^ 92^1939 A Lj! 

1&-I9fe All. 2V. 22 O C 342=54 1 C. 
535. Suit against Court of Wards— Time 
taken up m giving notice to 
extended bj two months. 12 K U. 

1928 A. 625 See also 1938 M W N. 43^ 
The notification of the claim under 1/ 
of the U.P. Court of Wards Act is merely 
an information to 

j: 9I9LW "S 

(2). Nouce-Sinsle iu.t apmst se,.yl 
dettnd,nts-Nol.ce under S. 77 of ll.c 
Railwais Act to one defendant— Efiecl 3 
Pai Ct. 643=1922 P. 549 In a .n.t 
against se^cral defendants if the plaintiff is 
entitled to deduct time again«t one defen- 
dant he IS entitled to deduct the period 
iSmst all defendants. 1928 L. 549; 1930 
A 742. But see 192& M. 627. 

*Mi«axi-<vEOVS.— Agreement not to exe- 
cute — Running of time. 3a I.C. 5S1— 13 
A L J 305. Period of pendenej of m- 
Mh*mc>’ proceedings ca-mot be dedoetnl 
when thc question of hmiUtion ari*e> n a 
suit by a creditor for sum due. 24 Bom.L. 


R. 509=47 B 244 See Pro. Ins. Act V 
of 1920. S. 78. See also I.L.R. (1942) 
Nag 306. Limitation for proving debts 
ceases to run during insolvency proceedings 
Wliere therefore a creditor sues after ordi- 
nary period of limitation is over but before 
annulment of adjudication order, the pro- 
per course is not to dismiss the suit 
but to permit him to withdraw suit 
with liberty to sue again after an- 
nulment of adjudication 1933 R 75=146 
I.C. 124 A sale was effected m 1900 but 
up to March, 1917, thc property was m 
eusloduj Uyis under an erroneous order of 
the InsoUency Court and the plaintiff could 
not (luring that period have instituted the 
suit The suit w’as filed m 1919 to set aside 
the sale. Held, that limitation was saved by 
Ss 14 and 15 13 L. "0=1932 L. 281. 

Execution — Limitation, suspension of. 54 
I.C. 426=6 O L J. 656. An application 
pnma faeie barred could be deemed to be 
in continuation of a former application only 
if the decree-holder shows that he has not 
been remiss 35 1 C 579 (17 C.L.J. 125, 
Dist.). 

See. 16: ArructcruTv or Stenov. — 
auction-purchaser, obtaLning sjmbolical pos- 
session. but kept out of actual possesiion 

Suit for po$se<sion — Limitation. 26 C. 

W.K 364=1923 C 2S2 (2). See also 21 
C.W.N. 3W=3S 1 C. .^7. T1 e word 
•proceedj'g’ ii comprehenstre ard i“'l5«’es a 
<uit as well as as apphciMos. 21 C.W.S*. 
504=331.0.547. 

Sec. XT. — The inttrUoa of S 17 is lo 
lu-it tir-c dufu-g wf »'h an aft os rnay 
be brought, ard not to take away the rigb*t 
of a person wlio is a rosil.'e defesdart to 
as aeiicn. a=d it was ret c-*ea-ied lo aeceie- 
ra»e a-s ef a-bco asa-st wh 
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knowledge of such right or of tlic title on which it 


18 Where an> person having a right to institute a suit or make an appli 
Effect of fraud cation has, b> means of fraud, been kept from the 

IS founded, 

or where an> document ncccssarj to cstibh^h •sUch right his b^en 
fraudulently concealed from him, J ' 

the time limited for instituting a suit or making an apphcition— 

(a) against the person guilty of the fraud or accessor) thereto, or 

(b) against an> person chiming through him othenM«e than in good 
faith and for a \aluablc consideration 

shall be computed from the time when the fraud first heenme known to the per^w 
in)uriously affected thcrehv, or, in the case of the concealed document, when he 
first had the means of producing it or compelling its production 

capable of probate in Brilish Inin n ^ 
Icgat representatne capable of 
a suit nithtn S 17 (1) from the o* 
testator s dcatli and not only f^, ‘"J g,, 
when be obtains probtfe ^ ^ ^7 

=43 T C 113=35 I C 323 (P C ) biw 
tilioR Will not run where there is no 
cornpetent to sue and a trespasser ei 
temple properties cannot be said lo w 
adverse possession till some PC'-son is r 
pointed as trustee 18 I C 373 
Sec 18 ArPLiCAiiruTy -S IS 
to a suit brought to *et ®*'dc Ih* ord 
the Magistrate under S W5 Cr B C 
9 M L T 91=9 I C 285 Only J'h" J 
party is kept by fraud from knowledge WQ 
* * vim •N^msintr his right 23 i 


NOTES 

person 63 I ^ 429=1936 V C 309=71 M 
L J 831 (P C ) See nho 1937 M \V N 
1153=46 L W 8S0 Where therefore, Y 
who has a right to recover a certiin sum of 
money from Y on his attuning the age of 
twenty one dies before attuning that age, the 
right to sue for the amount does not accrue 
at the time when -Y dies and V would be 
quite entitled to say tliat no action could be 
brought against him to recoier tlic amount 
until the date when A would have attained 
twenty one Accordingly S 17 not having 
the effect of accelerating the right against Y 
has no effect as causing time to run from 
that date 71 M L J S31 (P C ) There 
IS no legal warrait for placing on the words 
'capable of instituting a suit m S 17 the 
limited interpretation as ‘capable of institut 
mg a suit and oblaming a decree’ S 214 
Succession Act is against such imcrpreta 
tion 172 I C 805=1937 Smd 318 The 
definition of legal representatne as given m 
S 2 (11) C P Code 18 clearly not rest 
ncted to executors administrators and heirs 
for it includes even an administrator de so*t 
tori A residuary legatee under the will 
of a Hindu residing in Smd is even before 
obtaining letters of administration 'legal re 
presentative capable of instituting suit 
•within the meaning of S 17 172 I C 

805=1937 Smd 318 All that S 17 contem 
plates IS that if tl ere is no legal representa 
ttve who IS capable of suing the statute of 
limitation would not run The heir at law 
may be a minor on which caSe limitation 
would not run by virtue of S 6 but as soon 
as an administrator of the estate is consfi 
tuted, limitation would begin to run against 
lum and the fact that there is an heir at 
law who IS a minor would not prevent the 
operation of the law of limitation The 
section does not ha\e the effect of prevent 
ing the estate from %estmg in the hCir at law 
where the executor leaves a will though the 
executor under the will declines to accept 
offee ‘ Legal representative would also 
include an heir I L R (1938) Mad 533= 
1938 Mad 157= (1938) 1 M L J 146 The 
Tight ot an executor to sue beg ns from the 
date of the death of the testator 24 I C 
852=37 M 175 The executor of a will 


not from exercising Ins right 2 j J 
See also 16 C W N 923=13 I C - ^ 
Dur L J 226=1923 R 103 C 
Section does not apply to an „ .j e 

the judgment debtor to set aside . ...f 

proiiml of fraud by the auction ^f 

86 I C 745=1925 C 1227 The view oi 
the hfadras High Court is 0 ‘kcnvis 
56 M 734=143 I C 388=38 L W 
1934 M 626=65 M L J 139 W ej 
execution sale which oropern 

dulcotly by the decree holder t P ' 
rvas purchased botuj fide by 1 ^,ade 
an application to set aside the saie . ^ 30 

by the mortgagee of the , ^__i7 as the 
dajs Held that S IS d.d not appb « 
section applied only against a per? j 

ing through another otherwise tha 
faith and for valuable considerah , 

C 706 Fraud must be V ,•>'5, “f He 
holder and fraudulent concealment 
proceedings has to be proved t T 

=1925_A _778 85 _I C . 899= 


S67 MIC” 747 ‘ “ Sie u-l? .„t,oo 

1928 A 3S4 1936 Cal 706 The iK 

applies to applications under 6 
amended B T Act 37 C W N 927-‘w 
C 782=60 C 970 See also 8 B H 

CoMSTRuraoN —The words 
person should be understood to *ol 
words a suit in the beginu'Og or t 
tion 89 P R 1911=10 I C 114 
ExEClrtlON SalC —Where owing 
fraud of the decree holder or a 

certam irregularities m the conduct 
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NOTES 

sale are concealed from the knowledge of 
the judgment debtor the latter is entitled 
to apply for setting aside the sale in spite 
of confirmation and the time for the appli 
cation IS to be computed from the date when 
the fraud comes to the kno\s ledge of the 
applicant 45 A 316=21 ALT 176 See 
also 24 I C 249=19 C \V N 553. 16 I C 
436 

Onus as to filsud —Where a suit is on 
the face of it barred the plaintiff in the 
first instance to invoke the aid of S 18 
must establish that there has been fraud and 
that bj means of such fraud he has been 


Vhi " subsequent to 

f ti, ^*i'® ® fraud anteced 

rat to the sale may have an important bear 
mg on the question whether there was fraud 
subsequent to the sale sufficient for the nur 
P^cofS 18 17CWN 478=17 rc 
L* * ‘ST’orance of a plaintiff of his 
right to sue svould not prevent time from 
fanning a^mst him, such ignorance must 
have been brought about by the fraud of his 

N 7S8_5j) C L J 420 In order to consti 
fraud there must be some abuse of 
confidential position, some intentional im 

, - - - - - ^sition, or some deliberate concealment of 

kept from the knowledge of his right to sue facts a designed fraud by which a oartv 

or of the title whereon it is founded Once knowing to whom the rielit belortr« ennrMi* 


this IS established the burden is shifted on 
to the other side to show that the plaintiff 
had knowledge of the transaction bejond the 
period of limitation Mere suggestions of 
fraud do not amount to such Imowledgc as 
IS required by the section and the knowledge 
must be clear and definite knowledge of the 
facts constituting the particular fraud 36 P 
LR. 114=1954 L 878 I L R (1939) 2 ai 
163=43 C W N 862=1939 Cal 663 The 
onus is on the person committing the fraud 
to prove that the person injured thereby has 
had clear and definite knowledge of the fact 
constituting the fraud at a time too remote 
to allow him to seek the assistance of the 
Court 46 I C 221=27 C L J 528 See 
also 17 I C 10=14 Bom L R 771 , 36 C 
W N 7S8=SS C L J 420. 1928 C 519. 
1930 P 5S It IS not enough for him to 
show that the plaintiff had means available 
to him for coming to know of (he fraud 
36 C W N 758=55 CL/ 420 Fraud- 
Suit to set aside decree obtained bj fraud 
—Burden of proof 41 I C 383 See also 
20 I C 538 47 C L J 331=1928 C 349 
Where there is fraud at the outset in con 
ducting the sale an application to set aside 
sale the onus is on the decree holder to esta 
blish the precise point of time when the 
judgment debtor had knowledge of the fact 
1928 P 228 , 1930 P 58 The party guiltj 
of fraud must show that the continuing 
effects of fraud base been rcmoied and 
then only limitation would operate 4 Pat 
L T 306=1923 P 435 In ordinarj cases 
the initial burden is on the plaintiff wlio 
alleges fraud to lead eiidence fnma faete 
at anj rate establishing the date of his know 
ledge But if the defendants pleadings are 
evasive and do not rai'c specificallj an issue 
as to the date of plaintiffs knowledge, the 
burden of proving the date is on 1 im 1929 
A 721 (2) It IS incumbent on the plain 
tiff to distinctlj allege the particular fraud 
bv which he has bom kept from a know 
ledge of his ngl t of suit against tl c defen 
dant specificaltv and with detailed parti 
culars 101 I C 322=1927 ^ 437 V9 I 
C 946=44 C L J *^3 See also 1929 \\ 

W N 81! 

Fraup VATvia: of IiiU'TiATivr Cvscs — 
Fraud antecedent to an execution «ale docs 

CC M —4:9 


- ' whom the right belongs conceals 
the tacts and circumstances giving that 
nght 36 C W N 758=55 C L J® 420 
Fraud— Misstatement of value of propertv 
m execution petition not fraudulent conceal 
ment !6 I C 464=16 C W N 894 See 
also 41 C W N 993 I L R (1937) 2 Cal 

163i=43CWN 

^ ^ getting benefit of 

b 18 m setting aside an ex parte decree 
fraud m keeping defendant ignorant of the 
decree must be proved Mere fraud m 
getting decree is not sufficient 57 I C la 
The party must also show that he was pre 
vented by fraud from knowledge of his right 
^ institute a suit or make an application 

1 n .®rJ conneelion is immaterial 

2 P R 19 9=50 I c 610 Praud- 

concealment— Alienation b) a sonless male 
praprietor— Limitation— Burden of proof 
W P L R 1912=16 I c RM pfaud- 
1-ailure to give pre emptor notice of sale 
» * 313^ See also 16 I C 861=32 P. 

K 1913 A mere omission to inform the 
pre emptor or the bare fact of concealing 
the sale transaction from him cannot amount 
to a fraud but where there is an active con 
cealment of the transaction coupled with an 
intention fo deceive the pre emptor tf ere 
would undoubtedlj be a fraud within the 
meaning of S 18 115 I C 798=19^9 A 

213 See also J80 I C 523=I9X'5 A W R 
(H C ) 847=1939 All 113 5 Luck 4^ 

(PC) (held no fraud) Silence on the 
part of a eo slarer coming into possession 
of property belonging to himself and anoller 
who was ignorant of it, amounts to fraud 
which will save limitation 36 (^ \\ N “ad 
=55 CLJ 420 Neglect to settle ac 
counts with the object of conecalirg I is r-is 
conduct from the prmcipal is not frauj 
within this sect on 36 1 C 41R=9 Ilt. 

L T 130 Mere carelessness cr regl ccaee 
docs not substanlute a findun: of fra -1 8 

Pat L T 2i=97 I C 795=1926 P JV7 It 
IS doubtful if the section a, jlei to a rase 
in whKh tlie fraud was xn ecedr-* tj i*e 
aecroal of right I] I C 2^'=IS C \\ \ 

963 Executicei sale aod sjc-Lc'-al dr » 
verv of fosscssion— Pa ty n ;os>ejij5-5 
having notice of t''e «a*"e 

Lir*i a*»oa should be rc— •— 'rd. c-'y fro^ 
the period when his po«sfss — was sorspL: 
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19 (1) Where before the expiration of the period prescribed for a suit 

, , , , , , or appIicTtion m respect of nnv propertj or right an 

in ttSg ncl nowlcdgmcnt of Inbilit} in respect of such pro- 

pert) or right Ins been made in Asriting signed b) the 
part) against a\hom such property or right is claimed, or b_> some person through 
whom he derives title or Inbihtj, a fresh period of limitation shall be computed 
from the time when the acknowledgment was so signed 


NOTFS 

to be interfered ivitli 3928 M W N 811 
A mere omission bj a mortgagor to inform 
the mortgagee regarding his want of title 
m the property mortgaged is not enough to 
constitute active fraud so as to attract the 
application of S 18 The section is direct 
ed against cases of actue and designed 
fraud 7 0 W N IWS S 18 is also ap 
phcable to proceedings under UP Fn 
cumbered Estates Act 14 I uck 494= 
1939 OWN 227=1939 Oudfi 227 1939 
A L J 447 

PLEAWNrs —Fraud— plea of express a\er 
ment— Necessity of 16 I C 801=32 I* R 
1913 

K^0WLEDGE OF Fraod —To bring Ins 
case avithm S 18 the plaintiff must allege 
when the fraud pleaded came to Ins know 
ledge 49 I A 312=1922 PC 336 (P C ) 
Knowledge of fraud — Guardian s know 
ledge if binds ward 37 B 158=19 I C 
405 Time for application to set aside sate 
of immovable property of insolvent by In 
solvency Court on ground of fraud runs 
from the moment fraud becomes known to 
applicant 23 I C 397 Knowledge of 
fraud — Auction sale — Judgment-debtor frau 
dulentl) kept in ignorance of sale — Effect 
17 L W 152=1923 M 353 See o/so 1928 
C 349 (a case under O 21 R 90) ILK 
(1938) 1 Cal 512=1938 Cal 263 Know 
ledge of fraud — Deed soid ob iiiilto — Suit to 
set aside — Limitation 70 I C 52fc=26 C 
W N 479 

Knowledge oe riche —When the true 
nature of rights was not disco\ercd b> tlie 
plaintiff earlier than that time at which his 
demand for possession was resisted Ne/d 
limitation began from the date of resistance 
45 A 179=50 I A 69=44 M L J 489 (P 
C ) See also 52 I C 958 43 I C 671 

A person desiring to invoke the aid of 
S 18 must establish that there has been 
fraud and that by means of such fraud he 
has been, kept from the knowledge of his 
right to sue 36 C L J 29^=49 C 886 
also 80 I C 590=1924 N 94=^ N 
L R 23 7 R 104=1929 R 62 1929 A 
721 (2) ’42 I C 548 48 I C 970 1933 R 
110=144 I C 980 Knowledge of right — 
Benamidar impleaded defendant — Real owner 
added after period of limitation— EfF^t 
26 I C 860 In the case of an unccrtihed 
aljustment it is not open to the judgment 
debtor to da m an extens on of t me to apply 
under O 21 R 2 C P Code on the ground 
of fraud 16 c W N 923=13 I C ^16 
C L J 174 See also 11 L B R 363= 
1923 R 103 S 18 does not deal with the 


exercise of the riglit but with knonledgeof 
the riffht 4\9iere if was alleged fhat tlie 
decree holders had fraudulently kept the 
judgment debtor from exercising fiis rights 
under O 21 R 2 bj giving him assurances 
no extension was granted II L B R ^ 
e=1923 R 103 As to knowledge of right. 
see also 41 M 488 ^ 

Sec 19 Scofe of —^ee 40 M 693 43 
A 360 Tliere must be clear acknowledg 
ment of liabilitj 1936 A L J 6 ’j=19jo 
A ll 522 The section is not confined to 
acknowledgments in respect of debt* h'lt 
applies to cases m which a plea of “ 
tion 1$ raised to bar a claim to movaWs o 
immotable property and also to 5^^° 
ledgments saving the bar of limitation^ 
cases of applications for execution o 
decrees 53 A 963=137 I C 243=1932 A 
IW For a case to be brought "ithn ‘ 
purview of S 19 there must 
or uneouivecal acknowledgment of the « 
I93a R 152 The acknowledgment eonje^. 
plated by S 19 is an acknowledgmen 
liability Where the party 
of the entire amount of a certain date m 
IS no question of ackmowledfftnmt « , 

L R 348 An admission of execution or 
a promissory note coupled with deiu 
liability on the ground of having 
consideration does not amount to ^ acm . 
ledgment |33 C IM!; E 

151 I C 376=36 Bom L R 334=I9» » 

ppRioP 

Before the Expir-stiov of th . 

{See notes under S L^ore the 

acknowledgment must be m-*u 2 A 

expiration of the period 6 ^ 

443 S 4 of the Limitation Act can ^ 
into operation only after the penoa^ 
tation prescribed has already exp ..i—ov. 
undtr S 19 .t .s necessary ttotte Klmoy 

ledgment should be signed bef® c 19 
piration of the period ended by 

cannot also include the prrio^ >r T T 26’ 

S A 1937 M 367=(li»7) 1 “W 
Sre oJtA 1940 N L J 607 W7 ‘jj 
(1937) 2 M L J 795=>938 W „„„ 
where limitation for suit on P'^.^t.j^ent 
expires during vacation, an ac^owledgi 
after that date but before re openin^^ 
Court will not avail i riifffr*’ 

CWN 370 36 B 782 But ^,0 

38 P L R 934=164 ^ I C 650 
I C 76=1928 N 192 48 A 726 b 
cannot apply to an ore* 

after expiry of period of by 

cnbed but during ‘be period e«luded ) 

S 52 of the U P Court Wards A 

und so such an acknowledgment cannot 
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tend time. I.L.R. (1938) All. 363=1938 
A.L.J. 252=1938 All. 217 (F.B.). Plea 
of ;uj tfr/i» m a prior suit cannot be relied 
on in a subsequent suit as it did not consti- 
tute an acknowledgment within the meanincr 
of S. 19. 1933 L. 491=145 I.C. 343=M 
P.L.R. 841. Per Sulaiinan, A.C.J . — The 


Art* o?‘l 904 , '’1929“"!!’' V”"'*""" 

a.to''UU7te,''‘rd;b.'' „r' c™” 

onus hts on U.e creditor to ’pros’ ijliat «i’e VVlicre th“S"!s in'elleM 
. acknowledgment to pay a money debt was is a neht to a ncncirrtr. . t ” there 

made withm time. 53 A 963=137 1.0.243 and S Ls got 

=1932 A. 199. A pajment within the period balance which may^be found 

of limitation saves limitation provided there accounts being looked tnfn r-, 

is on ocknossledsmcot ,n »r.t.n5. It docs mlors nnd c"fh “grrtsTo the ot’lr"?,''' 

not matter even if the acknowledgment is balance so found due fhere^ n ® 

„.Hc Pcsond tPe ncriod .. 

w . -P* ^0=1936 M W N. 90R— 1017 

s'^'l’o^nce^" folims under 

not necessarily be a stamned 
acknowledgment falling under Sch 

t must 

be wfiUcn wUh the intention of supplying 
evidence of the debt, whereas a docK? 
containing an admission of liabilitj, such as 
t settlement of accounts, 


made be>ond the period of limitation as it „ 
the_ pa>ment and not the acknowledgment 
which saves limitation. The acknowledg- 
ment IS merely a matter of evidence provid 
ed it IS signed before the suit is commenced, 

IS sufiicient. 57 B. 453=35 Bom L R. 471= 

1933 B. 252. As to acknowledgment during 
holidays, see 26 B. 782 ; 25 B. 53&=30 Bom 
L.R. 733. An acknowledgment after limi- 
tation period cannot save the operation of 
the Act. 42 A. 390=58 I C S97. 42 A 575 would save' IimTfatjon' under'q 
=56 I.C. 986 (F.B.) . 1930 L 985. 1930 O not sUmped I L R a939?'iif; 

287; 1930 A. 467. A series of acknow- 20 N L J 274:1938 Na? Si a 
ledgments each within three J^rs of the ment as an acknowledgment under S 19 
one next preceding will save limitation 6 cannot operate to save limitation «nU.‘. .♦ 
C. 340 ; 25 B. 586 The word "presenbed" has been executed within Se also 
in S. 19 means prescribed by the Schedules a case the suit must be found on the or Jma 

1922 N. 250 (26 B. 782). It means pres- cause of action Tlie docuni?ni itself ®can 

cribed by any law for the time being in not be used as the basis of the suit I l" 

force and not merely by f •. Nag. 441=1938 Nag. 1£0. ' A 

First S^edule 80 I C 743— 1^5 A. W subsequent acJmowledpmi-nt 
See clso 1927 A 114=49 A. 67=98 I.C. 

1005 , 30 Bom. L.R. 733 , 32 L.W. 502, 

(1937 ) 2 M.L.J. 703=1938 Mad. 19=46 
L.W. 559=1 L R (1938) Mad. 439. But 
a promise under S 25, Contract Act, ma> 
be made after the period, 1928 N 124 
An acknowledgment subsequent to the period 
of twelsc >ears after the execution ot a 
mortgage but within the extra period allw 
ed by S. 31 will not save limitation. 


1929 


subsequent acknowledgment containing 
clearlj a promise to pay the balance due on 
a ptomisson note can be the basis ol a suit, 
even though the original promissory note is 
not admissible m evidence (IMd Lab 
MI. Rel on). 40 P L R 601=1911 Lab. 
wa Where acknowledgment implies a 
promise lo paj, a suit can be brought on tlie 
oasis of such acknowledgment considered as 
an agreement presided consideration is 
proved. Where a suit is brought on such 


M. 791=57 M L J. 353. See also 1930 M basi^ the plaintiff must be taken to aUege 
W.N. 1910=32 L W. 502. Tbougli an a valid agreemeal and if ibe detendant dSJ 

unconditional acknowledgment lias been held not plead lack of consideration then cen- 
to imply a promise to pa>, it is not by itself sideration must be taken to Ijse Lem 
sufiicient to constitute a "promise witlim proved ILR (1938) Lah. 193=40 I» t 
the meaning of S. 25 (3) of the O^mract R. 533=1933 Lah 231 (F.B ) 

Act. So an acknowledgment made after the Consisuctiov — S 19 must be construe 1 
expiry of the period of limitation on the liberally 86 I C 8*9=1925 L *’9 see 
original note cannot form the basis of a ^ • — - - • 

suit. 1930 r. 6W. As to plea of nrno/um 
of contract on settlement of accounts, see 
!30 I.C. 503 (1)=1931 O. 97. Mortgage 
by conditional <ale— Failure of mortgagee to 
take possession after stipulated period — 

Unregistered acknowledgment of amount 
EtTcct of. 145 I.C. U‘>=193J L. 174 


As to the meaning of the ssords "before the 
expiration of the period prescnlied for a 
suit," see 1933 L. 47—34 1 .L.K. — 
ArpuC-sTiun.— Section applies to exe- 


also J39 I.C 218=1932 B. 531,’ 
"Ijawuty IV arerrer or such raomry c* 
KicllT. —An acknowIedgT7'f''f r"j«t be c-ie 
from which an absolute promise to poy can 
be inferred or an unco*'ditio-al pre— iie to 
pay a $peci5c dell or ti-ne p-nsi be cooiJ.- 
tionil promise and endence that the cco'i. 
non las lem perfo— ed lb JI L I. 30 
=33 C, IW7 (P.C.): Jf, Jf L J, 
if. 519. 49 A. 801 = 1927 A. 4-^ (2) 4-y 
A. 72'.=ia’ 1 C. Ill; 1927 A. 577 ’a-, 
tnconditionxl acknowle-'g— <-nr i— 'n * 
P-C-1<C to pai. 1929 L 2i.3=n L Jf- 
1929 L. 264. .As to e''ect cf ctri:.— ^ 
arfcru«'edrr:t=t, see I?.'? L»b. Ji; J9,7 p,,^ 
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NOTES 

of an entry in the register of sanads granted 
to him and reatmg the mortgage amounts 
to an acknowledgment withm S 19 45 B 

934 See also 91 I C 461=1926 C 686 
So also a statement setting out the admis 
Sion of a liability in general terms Sa B 
302=10 I C 888 A stranger purchasing 
propert> at a sale m execution does not 
acknowledge a mortgage on the property by 
reason of the fact that the sale proclama 
tion and the certificate of sale state that the 
propert> is subject to mortgage Sale pro 
clamations do not conclude questions of title 
59 M 312=44 L W 887=1936 M 70 A 
statement by a decree holder under O 21 
R 66 C P Code was held not to amount 
to an acknowledgment 1931 A L J 862 
An acknowledgment of the debt m an ap 
plication before a Debt Conciliation Board 
If made before the period of limitation ex 
pircd it would extend the period of Iimita 
tion for a suit in respect of the debt 190 
I C 818=1940 N L J 217=1940 Nag 214 
An acknowledgment does not require new 
consideration nor an actual promise to pa\ 
SO C 974=28 C W N 322 48 M 693=47 
M L J m 25 M L J 259=21 I C 30 

1936 M 939 But jee 20 I C 501 Loan 
of money in 1920— Pledge of shares m 1922 
not in writing— If acknowledgment— Pa\ 
ment of interest m 1924 — Limitation— If 
saved 37 Bom L R 165 An aehtov. 
Udgmetti of a barred debt li of fo av^to 
save limitation 67 I C 2^ 

34 P L R 480 But see 38 P 1 R 939= 

1937 Lah 162 132 I C 420 54 A 506= 

140 I C 783=1932 A 461 Tlie onus of 
proof lies on the plaintiff to show that hi$ 
case comes within tl e period of limitation 
on account of such acknowledgment 45 A 
50^1932 A 461 A defosilton made m 
the defendant m another ca«c which was not 
signed by him or his duly authorised agem 
,s not a %alid acknowledgment 45 I C W 
=34 P R 1918 See also 12 R 610=1934 
R 2S2 Wlierc in a sale deed il was recited 
that the propertj was con>e)cd as part paa 
ment towards the principal amount due to 
the vendee on an carl er mortgage and it 
was <o endorsed and where further tie 
executant appeared before the Rectstrar and 
admitted cxecut on of the same on a ques 
tion whether there was therebN an aeknow 
ledgment of the mortgage del t ffeJd that 
the appearance lieforc the I egi»trar and 
acknowleilgmenl of the execution of tic 
sale dec 1 amounted to an admission not onla 
of execution of tie deel m qiestcn bit 
also of all matters 'ct out in !» e deejl it«eH 
The acknowledgment m wntng before the 
Registrar is an ackmow ledgment which could 
he a>-ailed of to sa\-c I m ration I93t M 
\\ \ 113=19VS Mad 429 See cls-> I L 

R (1939) Kar 693=19^ nd 113 (re- 
cital of debt in a reference to art t'ation) 

1 eiral consequences need not be aeknow 

wgj « 52=3, 'IJ; J, An 

t, a jidr-r-t-art or of 


the amount due by him under a mortaaee 
decree falls under S 19 and saves I.mitl 
non for a final decree for sale 20 I r 
^1=180 P W R 1913 Admission of the 
existence of relationship of creditor and 
debtor is necessary for an acknowledgment 
under S 19 31 M L J 231=40 JI 701 

Payments in discharge of a debt evidenced 
b> unstamped and therefore inadmissible 
pro note are payments against or aeknow 
ledgments of the original debt and not on 
account of the pro note 34 I C 417 1926 
M 1148=98 I C 75 5‘r/’ o/jo 63 (j1 813 

=40 C W N 399 A promise to remit 
money due on a particular document is a 
sufficient acknowledgment 29 I C 36 
Acceptance of an award directing the parties 
to share equally (he outstandings and 
amounts found payable m the accounts of 
the partnership is not an acknowledgment 
28 I C 864 Reference to the mortgage 
and Its transfer as the title under which a 
party holds is sufTcient acknowledgment of 
the right 28 I C 69=28 M L J 266 A 
letter admitting dues on settlement of ac 
counts IS an acknowledgment 12 I C 410 
7 P 238=1928 P 221 30 Dorn L R 688, 
80 I C 355 (I)=46 M I J 468 See also 
32 Bom L R 1390=128 I C 911=1931 B 
74 But jcc 23 I C 587=19 C W N 170 
The contractors were claiming about a hkh 
and fifty thousand rupees and the officials 
of the Municipal Committee who had gone 
into (he matter admitted an account of 
Rs 17000 odd subject to counter-claims on 
behalf of the Committee Held that such a 
position implied unsettle 1 outstanding ac 
count between the parties and that the 
acknowledgment exten led limitation 17 L 
737=1936 L 629 Letter agreeing to pay 
if balance is foim I due is acknowledgment 
1930 A 124 A letter written b> a debtor 
to I IS creditor agreeing to renew a promis 
sory note which is about to become barred 
by iimitat on const tules an acknowleig 
ment 40 C \V N 130 A repiv b> a cus 
tomcr to a tradesman to 1 is bill with tie 
words “accounts rendered” tliai detailed ac 
count will be sent docs not amount to an 
acfcnowWgmcnl 36 Xf (^21 M L J 

1024 See alto 22 Pat L T 10 j7 A 

letter offering to pay as a flatter 

of grace and for tl c sake of the recom 

niendat on of a third person does not 
amount to an acknowledgment of a"y I-ibi 
im 3a r L R 529=1934 L 47a Oral 
esidence is admissible to p'ose lie ide- ♦/ 
of the dell, or right or t! e name of l* e err 
d tor of tl e person c*‘ti!'ed to t'-e r ' • o' 
tie date of an ackrowledg— e-i ard t'cie 
reed not a'''ear on t’e face of t‘e wri -g 
Inference from terms of dec-3 » 

«Hc L 0-a 6. I C Zr)=V \ L 

K 2^ 26 S L R 22> Tl- wr -g 

«a*clt to l< L‘ed as an a.»=o»V *g— c“* 
^So M in iive’f i— 'O'l t*J* t‘ e je'S"- mik 
t— I’c a »mo*!edr~o** is e-'^’e' an ex ! 

I x' ’ 'T 65 1 c r^i; '.LI zn 

Met a^- I— o* fm mr a kn-w- 
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ledRmcnt of subsisting kcnom 30 L W 
1045=57 M L J 789 An endorsement on 
a promissory note, ‘ paid Rs 3S0 towards 
this promissorj note and endorsed the pa> 
ment hereon’ can be read as an acknowledg 
ment of habdil> under S 19 of the Lim\ 
taiion Act The use of the uords towards” 
in itself implies that more remains to be 
paid 1 c that the pas ment is made on 
account of a larger sum due under the 
instrument (1942) 1 M L J Am (F B ) 
See flfio 8 Cut L T 1 There is no rule 
of law that an admission of a past tiabilit> 
unaccompanied by an allegation of discbargc 
should in all cases be interpreted as an ad 
mission of a subsisting liability The ques 
tion in each case is is it a proper inference 
to draw from the facts and cucumslances 
that the debtor intended to make an admis 
Sion that on the date it was made the debt 
was existing 1935 M 371=68 bf L J 73 
An acknowledgment to be \alid must be 
in writing signed by the p3rt> , where it is 
mereli initialled it is not a proper aeVnow 
ledgment 96 I C 700=51 M L J 414= 
1926 M 827 A statement made m a cri 
minal Court which d d not contain the sig 
nature of the party is not a valid acknow 
ledgment 26 A L J 4^0=1925 A 310 
Nor an admission of a debt recorded m a 
deposition by flie defendant made in msol 
venc 3 proceedings and recorded and cciti 
fied under C P Code O 18 R 5 

(Rangoon) but not signed bj the defen 
dant 12 R 610=1934 R 282 The clerk 
certifying cannot be deemed the agent of the 
defendant 1934 R 282 An answer 
given to interrogatories in a previous 
suit merely stating the existence of an 
entry in the firm’s books credited to 
the name of a certain person is no 
acknowledgment of an existing liability 
1929 L 8^ A document undated and un 
signed bj the mortgagee or his duly autho 
rized agent cannot save limitation under 
S 19 in a suit for redemption of the mort 
gage 20 I C 62 An entry in the baht 
of the mortgagee signed bj the mortgagor 
and bearing the name of tl e former as a 
scr be cannot be regarded as a valid acknow 
ledgment of the mortgagor s right to redeem 
131 I C 349=1931 L 122 There must be 
a distinct acknowledgment of an existing 
liability or ]ural relation IS I C 363=0 
Bur L T 81 Where on a proper con 
struction the defendant purported to say no 
doubt there is a contract into which we 
entered but no money is liable to be paid under 
the contract because I am prepared to see 
the contract through Held it did not 
amount to an acknowledgment 41 L W 
476=1935 M 287 See also 155 I C 721 
=39 C W N 139=60 C L J 39&=1935 C 
235 Letter stating that accounts settled by 
creditor are correct is not acknowledgment 
91 1 C 494=1925 M 1215 It is not neces 
sary that the acknowledgment should be 
adlrcs^ed to any particular person and «t 


ts a sufiicient acknowledgment even if it b« 
accompanied by a refusal to pay S3 I C 
S*W=23 C W N 921 An unconditional 
acknowledgment implies a promise to pav 
consequently, if tl is unstamped it will be 
admissible on payment of the reqii'ik 
pcnaltv 119 I C 417 ( 2) 1933 L 47=34 

P L R 2o2 See also 130 I C a/O 1941 
Lab 23, 1941 Rang 2+4 \\ 9 iere the debt 
due on an unstamped pro note is acfcroi 
lodged the acknowledgment is part of the 
same transaction as the loan b> the promu 
note and cannot be treated as an mde 
pendent transaction upon which the 
could frame a cause of action 1933 A 2 pJ 
=14! I C 130 The endorsement of 
ccllation on a prior promissory note at He 
time of execution of a fresh pronussoiT 
note for the amount due under the 

one amounts to a salid acknowledgment ot 
Iiabilits so as to keep alnc the ongji^ 

liability 48 LW 498=1938 Mad >>- 
= (1938) 2 MLJ 846 Uncondtionaj 
acknowledgment— Whether 
fresh cause of action— Nature of the 
of hmilalion m such a case S3 A 
137 I C 243=1932 A 199 A 5w»t J‘« f" 
an tmcondilienal ack-nowledgmcnt 44 j . 

R 517 (2)=1W2 L 400 
balances by tlie executant of a the 

time to lime imports a promise w Pfv 
debt so as to furnish a fresh cause of 
116 I C 464=1929 L 421 
ledgment by the Judgment debtor t 
liability for portion of money by 
an application for aJj^stment unoef ^ 

R 2 giics a fresh start of 
respect of the entire amount iwu - 
Applicability of section— Suit 
Court-Defendant fihnff written 
Acknowledgment by him /.q _ jiether 

mg point ot hrmtatioti— Ss 14 and IV jj jg 
can be read together 32 ho 
The inclusion of a debt due verson on 
sory note executed by ..u a petition 

the form of valuation filed w . to 

for the grant of letters of admOTStralJ^, 
the estate of the deceased by s acknow 
heirs of a deceased Mahomedan is 
ledgment against those heirs Uabihty 
If the acknowledgment of ,l,. i,ab l*y 
capable of being identified with adduc 
sought to be enforced gcSowIedg 

ing independent evidence .^now 

ment should be regarded as a 8° i 
ledgment for the purpose of sa S ^ 
tion 1930 A 368 Acknowledgment 
benami sale deed is suffiaent jj 

796 A sub mortgage czn amount to a 
acknowledgment that the props ^ p 
that date held under mortpge rign 
Bom L R 1096=1930 B 466 \\ 

zlso 180 I C 795=1939 Pat 427 8 0 
N 541 8 OWN, 5^,, Admission^ 
liability in a deed of ^ft by fb ® q S4 
favour of his son is sufficient ^An 

Decsee dfbt and ordinary under 

acknowledgment to save baritat j j 
S 19 must either be a direct acknow 
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. t .1, j notes iiMne is mlroduced into tlic document of 

mem 01 the debt or an acknowlcagmcnt of acknowleagment in such a way as to show 
such a kind that an acknowledgment of the that the acknowledgment was intended to 
debt IS incvitablj implied An acknowledg be his own the name whether written or 
ment of a decree debt IS obviously not neccs printed would constitute his signature 
sarilj the same as an admission that if the under S 19 WTiere a letter of acimow 
debt which had ripened into a decree had Icdgment is written by a third party at the 
still been alive at the time of the acknow instance of and on the instructions given by 

ledgment he would have been liable 1937 the debtor, and the debtor causes the letter 
Mad 826 to be posted to the address of the creditor 

Acknow LEDGX f ENT to wnoxt to be mapf such letter constitutes a valid acknowledtr’ 
—14^1 C__801^(P C_), 10 C ment of liability under S 19 18 Pat 7iS 


W N' 551=30 C 613 The acknowledg =20 Pat L T 927=19^0 Pat 6 
ment of a receipt as mortgagees to the Gov Acknowxeiwment by whom — Authority 
ernment is a sufficient acknowledgment 37 to acknowledge — An aclmowledgment of 
"B 326=40 I A 68=18 I C 90'fcs25 M liability by a Hindu woman in possession for 
L J 101 (P C ) affirming 2 1 C 469=11 her interest of the estate of her husband or 
Bom L R 318 An acknowledgment to father will not extend the period of limita 
have the effect of saving limitation need not tion as against the reversioners 35 A 227 
be addressed to the person entitled to the =40 I A 74=25 M L J 131 (P C ), 
property 13 I C 603=16 C W N 346 affirming 32 A 33 An acknowledgment b> 
91 I C 461=1926 C 686 1926 C 1140=W principal debtor does not sasc limitation 
I C 710=30 C \V N 968 7 O \V N 1195 against the surety unless it is shown that the 
=1931 O 54 (communication not neces latter allowed himself to be represented bj 
sary) 13 Luck 334=1937 OWN 719= the person who made the acknowledgment 

1937 Oudh 391 (letter by judgment debtor 132 I C 590=1931 L 691 See also 8 O 

to third person to ask decree holder for \V N S44 44 C W N 322=1940 C»1 2J0 
time to pay) An acknowledgment dulj But S 19 or 21 do not contemplate that the 
stgiwd gUh^gh it IS addressed to a dead aalhoril} to be gtten to tho agent mint m 
person will operate as a valid acknovsied ever> case be an express authoritj 133 
ment of a debt to save limitation under S 19 I C 155=1931 A 398 An agent who had 

1938 Pat 180,531 C 898=23 C W N 92' general aulhontj to settle the purchase 

There is a distinction between addressing price of the goods could plainly also 
the acknowledgment of liability and acknow arrange to prevent the lime from becotiung 
ledging liability to a person In order to a bar to it 24 C W N 153=55 I C ^3 
bring his case within limitation the person (PC), 100 I C 7&1=4 0 W N 275 
who attempts to enforce lus right must show Also a letter bj a general agent written at 
that the acknowledgment of liability was m the instructions of the debtor and signed b> 
his favour though it need not have been the agent 1929 0 479 Wliere the leHers 

addfcs<ed to him 38 P L R 855=1936 L forming part of the correspondence between 


659 So when an acknowledgment of Iiabi tic pirties in connection witli tic pajment 
lilj IS made in favour of onlv one of the of a loan were written bj perMjns wlo were 
obligees having equal »lnrcs the others are not onl\ general agents of tlic debtor but 
not entitled to the benefit of S 19 The one of tiem wa» the a«siMant manager and 
obligee having tlie benefit of S 19 is tl c other !l e manager of the estate the 
entitled to recover hi® share onl> and not Qjurt ran presume them to lie persons wJo 
the whole amount 1936 Lafi 659 An sverc sfufj aufori ed to mate actnowfcifc 
acknowledgment in a deed of assignment ments on liehalf of tic del lor 162 I C 
executed b> the obligor in favour of third ^=1936 O 254) When tic acknowln'g 


person IS enough to 


E limitation 49 ment is written br an agent dul) authoritel 


i C 868 See also 1928 C 8'0 1939 N m tliat behalf if he aFacs thereto the name 
L J 109=1939 Nag 113 (Entrj m Ii»f of of his principal in an) positicn. rven bv 
documents filed in Court ) impressing it with a rubber stamp sjch 

SirvED MEAMSC or — If upon a document affixation of ll e name of the principal fntJ^t 
which purports to be an acknowledgment of be tell to be a «igr rg of document wjth n 
habilitv, there appears the name of the the neanrg of S 19 13 K '22=19Jo R 

debtor, and that name is introduced under )fil) As to creet of aclmowle 'r^e^t ty 

lus authonf) with a view to authenticate aymt <•/ mort, }ee ire 1933 I M'— 31 » 

the document such document is a valid L R 862=14 I ^'7 Ver e’to 1- Li.'» 

acknowledgment of his liabilit) It is not ^1=1937 Oudh 26 (acknow \y 

necessary that the debtors name «'ouId be cer of Co rt of Wa'Ji b " * 

WTitten b> lum<clf It is sufficiert if it is na’d ) ^ee cits 193^ r' ^ 7 
wTitten bj a person acting with authoritv to (Collector in c’ irge of , ^ 

write his name and to acknowledge the debt Wards Se^ e.r> Al T L h . = 

in cuc<tion That wo-ld conMiute his 19^9 rnrm 237) 16 1= 

“signalurc" for the purposes of *5 19 It Oodh 2.'4 (Le‘ er It Hea tr a - C 

does not make anv difference wl ether trg J-a' ’*') t-r i.< 


does not make anv difference wl ether trg J-a' ’*') ,^0 * 

the debtor is literate or ill tcrate The i-«:m of a P"' ^ 

section makes ro d ffere-'e » I ^ |«we-T-! *=> ^ Pi 

rate and an illiterate person If the deb'ori e * 44 A ^6=^ A L J . >=l/i6 
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OWN 9S7_i9^iPq^®3,, . 

rdfa"„ “J'E 

tmder S?e*rcrs°oiM H 
sS*‘ack“^^'r? '^f>cUieT‘o7'ndt 

^c'r^d 

41 Bom L R ’”59™?M9'''li™ '’'" 

aokooMleilBraent ol i debt diS In a dm 
under dissolution made bj a recent of iS 

= ¥iVlf 

iSKno “5" to" “ °''i T'»”n“al 

Oftcal "j'""'- •>"' R Innds jw 

if f 

r8ffl"'¥''?7^VoT'c'‘ 

(Aclmowledement hv ■>' *07 

of couity oT tnortBagec after sale 

M 872=(lS40,"?"!?>'‘’''r'- ,”-R I’W 
1937 Mad ' ffi6 n riL’' a <.T » > 
of se\era1 n-f,f ° evidence thal one 
authoriA to V contractors had 

Pajments so liability or malvc 

his partners or ’‘"”*=tion as against 

sirv K. » °T contractors is not ncces 
from surrodSm he inferred 

POMtion of nftr circumstances such as the 
*^Vhrte the edS contractors or partners 
ed by on^ of “"d sign 

of b^sinesc ordinary course 

made with thi* endorsement was 
partner^ Lw of ‘he other 

‘"'a'"'""!' P»rlner_f£''‘b,)rfs 
516 A '“=‘“4 partner 37 Bon, L R 

ness „h.cr,'s £n?™u„TSp^;" 

" L? SiU so" a“‘?'’'j'''‘g,^e„t foTa""';? 

B R ^ ,dcb£ so as to bind the firm 8 L 

meat bfone'of^^^o m^o 

r's\o7=^eVCH S 

b> hmitauon where the morttraee w« r^iomt 
mortgage 34 A 371=14 Tr la? ^ c^i 

1^293^ /n ”a c #5 (lf~ 

1 abhty bfUHif 

ur.,.„r.,/B” a f«eh t.a5°rC.S^ 


airnnst the tnortfngor who acknowledges ili 
same It is onl> when lie makes the acknow 
ledgmcnt on behalf of the others al'o rndei 
circumstances winch would make bin as 
®K^n‘ of the other co mortgagors urder 
S 21 that limitation would be saved against 
llic others as well 18 Pat 434=1&4 I C 
597=20 Pat L T 619=1939 Pat 4 1 
A letter written bv the debtor (mort 
Pagor) to a third person m winch he agrees 
to Rive him a Iicn oscr certain properles 
now with the creditor mortgagor as colla 
teral seciirits" (the title deeds having been 
deposited with the creditor as etju taHe 
mortgage prcviouslj), is an acknowledg 
ment of the existence of the f 7 U»toWe mort 
flogf which would save limitation undef 
S 19 The fact that the letter is not 
gistered docs not make it inadmissible e 
evidence because it is relied on only as en 
dence of a colhteral fact namely an acknow 
ledgmcnt by fbe debtor mortgagor iwdrt 
S 49 of the Registration Act A compoi 
sorilj registrable document, though vn 
regislcred and inadmissible in cviderce of * 
transaction aflectinp immovable property 
may be admitted as evidence of a 
fact or for any collateral purpose 4* b 
W 292=1938 Mad 86S=(I938) 2 )< I / 
534 An acknowledgment of liability W 
some only of the heirs of a 
against whom a decree for sale on the w*'* 
of a mortgage has been passed does n 0 ‘ 


VI u mortgage nas oecn passv'u wv— - 
operate to save limitation as aganst in 
other heirs of the mortgagor (41 A lit 
and 1927 A 209 Overr 26 A I- / 

Aopr ) 1936 ALJ 1140=1936 A KU 

(r B ) S,r S6 M L / 630 (IWH J 
M L J 326=52 L \V 3M 19 Pat 

P Ur XT <nt? ttii» effect OJ 


1940 P W N 603 for the egret -/ 
achmxdedgmnit by one of the co ‘jcgs 
An acknowledgment by a 
may save limitation against the auc 
purchaser 44 I C 533=22 C W N 
Court of Wards has power to S'^e 
acknowledgment so as to ^'^^**^211 
of limitation 34 I C 209=43 C ^u. 
1936 OWN 967=165 IC 269 A" 
acknowledgment m writing by , 

several judgment debtors vvitbrn three } 
from the dale of the last rxecnUonzVV' 
^on saves limitation against all " t . 

709.^27_LW 820=54 ml 


220 32 M 421 27 A 575 An actacnv 
ledgment of a debt made within hn’’‘^ 
by the manager of a joint Hindu fa 
binds other members of the family 30 ^ 
2M=23 I C 429 (1941) 2 M L J 311 ^ 
CL J 535=1925 C 1153 86 I C 69^ 

15^ O 394 But see 1923 L 135 10 ^ 
W 466=84 I C 318 See also 31 / V 
^19 C W N 860 26 I C SIl ^1924 f 
% 32 I c 997 Where the members ot 
Hindu trading family which has meurrta 
debt have separated an acknowledgwc" 
signed by some members of that firm o y 
cannot save limitation as regards the o*"' 
members m the absence of proof by *h 
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(2) Where the writing containing llie acknowledgment is undated, oral 
evidence may be given of the time when it was signed^ but, subject to the pro- 
visions of the Indnn Evidence Act, 1872, oral CMdence of its contents shall not 
be rccci\ ed 


NOTES 

plaintiff creditor that the acknowledgment 
was made on behalf of and with the autho 
rit> of those other members as well In the 
absence of such proof the acknowledgment 
cannot bind the other members It would 
bind only the persons making it 1937 Kf 
W N 1312 A Mahomedan mother cannot 
make a valid acknowledgment on behalf of 
minor son 61 P L R 1917=42 I C 17 
A guardian cannot renew or aclmowledge a 
debt unless it is for fhe benefit of llie minor 
or unless the document appointing him guar 
dian expresslj gives him such power 43 
I C 86S=6 L W 640 S<e also 41 M 
561=34 M L J 381 108 I C 529=1928 M 
226 1939 Cal 399 1939 Bom 237 A 

mere acknowledgment of payment by one of 
the trustees who did not really recenc the 
money cannot bind the institution 15 I C 
186=1912MWN 181 Set also 43 C W 
N 943 An executing Court which merely 
records an admission or plea ot the judg 
ment debtor that a certain sum of money 
was paid to\>ards the decree under execu 
tion IS not an agent duly authori$e<l of the 
judgment debtor for purposes of S 19 
174 I C 28=1937 M W N 355=1937 Mad 
760 In order that a document signed by 
an agent should be a \alid acknowledgment, 
not only must the agent lave been duly 
authorised to sign the document m question 
but he must have been authorised to sign 
for fhe purpose which S 19 contemplates 
that IS to say he must have been authorised 
to sign on behalf of the jverson sought to 
be made liable for the purpose of a know 
ledging liability This authon^tion need 
not be direct it can be implied bui it must 
be to acknowledge the liability m question 
and not merely to «ign the document Wlicre 
a Judge signs llie deposition of a witness le 
IS m no sense his agent The fact that it 
IS a parts whose depo«ition it ts that is 
signed and not flat of a «ilne«s does not 
make any difference His voluntarily going 
into the box does not authorise tl c Judge 
to sign the deposition containing an acknow 
ledgment The kind of autl orisation con 
templatcd by S 19 implies tl e conferral of 
powers on a person who does not aircadv 
possess them 1940 N L J 443=1940 \ag 
3>4 In a case of a promissory note ex 
cuted by four persons one of them made 
a part pavment will n 3 years of tie 
exrcaiton and endorse 1 it on lie »ar*e 
\\ itlim 3 years of tl e date of the said part 
paynnenl. another executant made a serenJ 
part pavment and endorsement, wit! a 3 
years tlereafter all lie executants made 
part payment and er lorscmcn s Held that, 
bv reason of the enJorsemcr's, all tie pro- 
misors rm«t l>e dee-~cd to have a lionsed 
and ratified the prior endersc-'r-'t undc' tb » 
CCM.-430 


section 1928 M 173=27 L W 820 A 
mortgage was executed by two persons in 
favour of the father of the plaintiff The 
plaintil? was tl cn a minor living jointly witli 
lits father The father died m 1912 and in 
1913 the mortgagors executed a second 
mortgage in favour of another including in 
that mortgage the whole of the amount due 
under the earlier mortgage In 1928 the 
plaintiff sued to recover the amount and 
claimed that he was entitled to do so within 
three years of his attaining majority Held 
that time began to run from the dale of the 
execution of the mortgage but the mort 
gage of 1913 contained an acknowledgment 
and therefore saved limitation Held, 
further hat the plaintiff being a minor at 
(he time from which limitation has to be 
reckoned the suit filed within three years 
of Ihe plaintiff atfa mng majority was compc 
tent 1932 A L J 1012 An acknowledg 
ment made by one of three directors of a 
company m the course of business saves 
/imitation and proof of auihorisahon by 
other directors is not necessary 33 C W 
N 833=1929 C 153 An acknowledg 
ment made by the vendee after a claim for 
pre emption has been brought is binding on 
the pre emptor 1932 A L J 878=1932 A 
700 An acknowledgment made by one of 
the heirs of llie mortgagee who have diviled 
the mortgage property among themselves 
wiihoni the consent of the mortgagor 
IS b nding on 1 tm or his I eir «o 
far as regarls the projverfy m his 
possess on though it may not be bin I 
mg on lie co heirs of lie mortgagee 
J2 Bom I K in96=19Vl B 4f/, (I 
B ) A 1 re dent if a Committee who 
IS autl onze 1 to pur I asc goods las equal 
authontv to acknowledge Such autl onty 
neeil not l<e express 37 L W 429=1933 \f, 
332 

bmcT or Ackn iwiju sirvr — An ackrow 
ledgment of Iiabiliiv onlv extends tie period 
of limitation and does not confer title and 
IS rot a "tl ng done" witl n S 6 of il e 
General Clauses Art 3' A 22"=40 J A 
74=Z> M I J 131 (P C ) An ack-ow 
ledgment of Iial 1 ly cannot form I'e ba* s 
of a fresh cau«e of act on l^Xi I C 619= 
1927 M 1210 ROWS 1210 1933 A L 
I ls3(» (19’9 A L J 17"9. Set fc I ) 

But ser H L lla I C f 3 (in c- 

ronltml arkimwlo’-r-e-t can fem i^^ 
la«sofa»it) lk)l C *’0 An arV-joir 
lo’gmert of 1 a’i t» 1> a JJev'j w ' •» »i-l 
no* I •>1 t^'C rrve-j oners wl-o da nri fix -a 
tl rtw.gh ler f6 I C 3 i=192a C 
An acknow ledf-e-* t-va. i A't \1\' 

«*f |v 1 let va J L-v'er » * o- ?-t Li— a 
t ^ Arts IS \V 3 * * It 34 A I O 
=t; r C <A4 Where t*r-e m a ;'C— ^ 
to pas on a co«“ * -o t'-L jrr^n c^de- 
t*a» the x'-''- >e esji r as an a 
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ledgment mu«t be fulfilled Where there 
was a conditional promise to paj if the 
arbitrator found the sum to be due and the 
arbitration proceedings proved abortne 
He!d the condition was not fulfilled and 
that there was no acknowledgment which 
was sufficient to save limitation 19M L 
973 (2) Wliere there is a liability to ac 
count and it is admitted in part the ndmis 
Sion has complete power to sa\e the entire 
right 22 C W N 1W=43 I C 893 
also 17 L 737=165 I C 723=1936 I <P9 
If a balance be struck or an acknowledg 
ment be made in favour of a minor the 
period of limitation is to be computed from 
the date when the plaintiff becomes a 
major 52 I C 115=37 P L R 1919 A 
valid acknowledgment of a judgment debt m 
a written petition by judgment debtor to the 
executing Court gives a fresh starting point 
SO P W R 1912=14 I C 33a Statement 
in a plaint admitt ng mortgage in plaintiff s 
favour — Defendant s right to redeem 82 
P W R 1911=11 I C 377 An acknow 
Icdgment docs not revive a right which has 
become tarred at the date of acknowledg 
ment 43 I C 50=33 M L J 753 An 
admission of a barred debt is not an 
acknowledgment of tlie delt 24 C 507 
See also S P L J 371=1 P L T 190 A 
time barred debt may be revived bj an 
express contract to tliat effect and a simple 
acknowledgment is not sufficient for that 
purpose Where in acknowledging the 
debt the debtor expressed his wiUigncss to 
renew the debt held that tl ere was no 
fresh contract 37 C W N 326=1933 C 
658=60 C 714 Where a senes of debts 
entered in accounts are acknowledged with 
the endorsement as correct at the end of 
the account the acknowledgment would not 
imply a promise to pav but would give a 
fresh period o! limitation to such of the 
items as were not barred at the time of 
acknowledgments 8 P 706=1928 P 255 
(2) If a pajment is made by way of an 
acknowledgment on foot of general debt a 
new cause of action springs from it and 
limitat on begins to run afresh 38 I C 
85=2 P L J 24 This liability to j>ay 
being admitted the creditor can pursue his 
claim in any way recognised by law 1928 
M 713 (F B ) The val dity of an acknow 
ledgment set up by plaintiff as saving limita 
tiop in his favour must be decided with refc 
rence to the lavv m force when the suit is 
brought and not with reference to that in 
force when the acknowledgment was made 
34 Bom L R 9:>3=1932 B 531 Under 
S 19 the period has to be commuted from 
the date of signing the letter of acknowledg 
ment 106 I C 619=1927 M 1200 The 
effect of a promissory note for the amount 
secured by an equitable mortgage is merely 
to extend tl c period of limitation m respect 
of the personal liabil ty of the mortgagors 
lOa T C 765=1928 S 17 Although an 
acknowledgment may imply a promise for 
extending limitation, it is without a pro 


tnisc, msufficent to create a contract and 
nnnol be enforced as such Being neither 
conirtet grant nor disposition of property 
nor inalogoiis to any of them it is not a 
document contemplated by S 92 of the 
Ftidence Act So the prohibition regard 
mg the idmissibilitj of oral evdence is not 
applicable to an acknowledgment 26 N 
L R 320 Wffiere an acknowledgment is 
proved to hive been made by inadvertence 
or mistake it cannot be treated as impljang 
a promise to pa> even though it maj b* 
ostensibly uncondilionM 1933 A L J 1'® 
=1933 A 175=144 I C 1005 There is 
no reason for construing the word signed 
in S 19 of the Limitation Act as tneanog 
‘signed m full Init als are equivalent to 
signature The object of the Act is I® 
regard as sufficient what the v, riter intend 
to be equivalent to his signature the fenn 
being immaterial so long as it V' 

aclmowlfdgment 41 L W 7+4—68 M 
J 623 See also 16 Luck 777 . 

roiiM OF Acknowteptmest — So 101^ “ 
llic intention of the debtor is unequivocal 
conveyed m the acknowledgment it is Jj 
necessary for him to use any payc®, 
formula of rvorrts 1937 N 165 Z 

acknowledgment is sufficient though 
is addressed to a person other than in 
person entitled to the propertv or "f"' 
question It is not necessary that it shooi 
be addressed to the creditor or to 
on his behalf It is immaterial i" 
connection and for what purpose t c 
form the acknowledgment i* _ 237 

225=41 BomLR 391=1939 JJSs 

Before S 19 can apply there must j 

which clearly indicate an 
habilitv of the particular debt It • , 

the Court to overstrain the ^hold ng 

words used there is no warrant t 
that unless the words used be read 

repudiation of liability tl m 718= 

as an acknowledgment ^ mr t r 4^ 
IWl Mad 892=(1941) 2 qo\ 

Form of acknawMgment'-tiec 

lector s books may amount to a • _ j 
ment 37 B 326=40 I A ^^o-jl 

101 (P C 7 (Affirming 2 I ^ 

BomLR 318) An admission m -E 
filed with a plamt but uMUPted aoes^ ^ 

amount to an acknowledgment 

859=1925 L 529 The mere fact tnar^j 
some other case the defendant m 
mitted the execution of the docum 
an acknowledgment of 1 ab‘my “J® . ,s 

=1924 A 70 But Ihu ‘Apbrn 

Sion in his written statement or t P 
tiffs allegation that defendant had rno^, 
gaged property to third person is 
acknowledgment and could be rel e i 
by the mortgagee of the defendan ^ 

W N 943=1930 O 67 See also 1933 ^ j 

352=144 1 C 903 The acknowl^^^ 
contained m the dakhalunta 
defendants predecessor is mere desc ip 
of the property purchased and imt 
acknowledgment of hab hfy 'witnm o 
38 A 540=36 I C 452 But see 19J2 a 
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L J 1010 An admtssion a phader m 
petition made in course of hts business is 
binding as an acknowledgment so as to give 
fresh starting point irrespective of whether 
the pleader represents majors or guardian 
for minors 133 I C 155=1931 A 398 
An ack-nowledgment in a statement made and 
signed before a judge in a suit is sufficient 
within S 19 3o A 437=20 I C 27 An 
acknowledgment of liability signed L> a 
debtor on the klujta of his creditor before 
the limitation period has expired implies a 
promise to pay and a suit can be based there 
on 63 I C 923=23 Bom L R 606 An 
acknowledgment contained m a communi 
cation addressed to a third party docs not 
require registration 59 I A 130=11 P 
272=62 M L j 296 (P C ) Reference m 
a promissory note of a debt due under a 
mortgage executed some jears previousl> as 
an extra or additional debt amounts to an 
acknowledgment of that debt 38 B 177= 
23 I C 353 The inclusion b> an tnsoKcnt 
debtor of a debt in his schedule which is 
signed by him is an acknowledgment 35 B 
383 See also 14 I C 1 140 1 C 774=63 
M L J 785 143 I C 681=1933 M 565 
117 I C 570 117 I C 574 6 R 533=1928 
R 326 192s R 337 A luileIntM is an 
acknowledgment within S 19 53 I C 854 

s=46 C 746 See also 24 Bom L R 713= 
46 B 1000 A payment by a cheque and 
Iiundi which were dishonoured on presen 
tation does not constitute an acknowledg 
ment within S 19 46 C 168=27 CL) 

392 Wliere habilit> to paj interest on a 
previous mortgage has been admitted in 
subsequent bonds it means an acknowledg 
ment of liabilit> 2 L L J 549 'Futjija 
which IS an admission of indebtedne<s is 
not an express or implied agreement lo pie 
upon which to base a suit “6 P R 1915 
&31 I C 209 An application signed b> 
the widow of the deceased mortgagor dis 
tmctlj admitting the mortgage constitutes an 
acimowledgment under S 19 75 P K 

1911=10 1 C 147 ^ee also W1 P \V 
N 667 Depostlscn containing an admis 
Sion ma> amount to an acknowledgment for 
the purpose of S 19 if it is signed b> the 
deponent 194 P W R 1911=10 10 142. 
26 A L J 420=1928 A 310 See also I 
L R (1942) Nag 182 ^\■hcre a judg 
ment-debtor became msohent and llie 
schedule of assets and liabilities filed bs Inn 
contained an acknowledgment of liabiliti a« 
regards the suit claim but the vhedule 
contained a date that had l>een simck out, 
which if taken into account, would lar tie 
later execution a''ptication. held tlat for 
purposes of S 19 (2) the wniirg contain 
ing the ack-nowJcdcmrrt should he taken lo 
be undated and enJence mai t< gnen as lo 
Its correct date 140 I C 774=ti3 M L J 
7hS As to fra ti e of Cfet »er 

i\l o do not * gn their Irttc's at t*-? foot hat 
begin b' sanng tbat t* e sender is j-^eh ael 
such a firm, see 6 L \k 790=43 1 C. 20 


See also 26 I C 911=27 M L J 631 1927 
C 495=31 C W N 619 Where, on a 
promissory note an endorsement written 
out by the plaintiff is signed by the defen 
dant it IS sufficient acknowledgment of 
liability 27 I C 747=17 M L T 80 
Recitals in reference to arbitration — Refc 
fence proving infructuous — Recitals operate 
as acknowledgment 104 I C 572 Tres 
passer — Admission as to ownership— Suit for 
ejectment — Saving of limitation 60 C 404 
=1933 C 414 

Imfued Acknowledgment — An acknow- 
ledgment withm the meaning of S 19 maj 
be either express or implied and each case 
must be decided on its merits Where an 
executant of a promissory note pa>s a 
certain sum of money to the promisee and 
endorses (hat pa>ment on the back of the 
note on a subsequent date the endorsement 
IS an acknowledgment within the meaning 
of tlie section 1937 Rang L R 421=1938 
Rang 84 \Vhere a debtor ra>s a certain 
sum of monc) to his creditor there may be 
an implied acknowledgment of (he Iiabilit> 
to the extent of the amount paid It cannot 
boweier be said that the remaining liability 
shown b> evidence aliunde should le 
deemed to have also been acknowledged 
55 A 632=1933 A L J 930=1933 A 453 
(2) No admission amounting to an 
acknowledgment under this section can be 
inferred from the rubkari of proceedings 
under Regulation \VII of 1806 MIC 
490 Implied ack-nowledgment — Account 
debiting a particular sum effect of 59 
I C 941=41 A 260 Paj-ment shoul 1 
be made as interest Mere appropriation 1) 
creditor for interest will not constitute 
acknowledgment 55 A M2=I9J3 A L J 
930=1953 A 453 (2) Implied acknow- 
ledgment — \Miat IS 59 A 3a7=15 A L J 
50-. See also (51 P K I919=«;3 I C 42a. 

^ I C 787=1 I 557 An acknowledg 
ment tl at interest n due implies that some 
principal al»o is out'tand rg 1957 M \\, 

N 1512 Letter ratling for a copy of ihe 
accounts diowing what amount was due 
would clearh an acknowledgment 101 
I C ^44=9 L L J 147 A letter from tbe 
railwai compan> infomirg the co-'i g~ce 
that a certain sum, ramelj tbe ta'i'^e of 
the xale proceeli of lie prc'^ty was pay 
allc lo 1 im on certa n cor’ice-s ra—fly 
that le ihould accept it in fu I sa' ifa-ti « 
of lis c1ai-n camot le taken as an acbv?* 
led-mne^t of ary 1-a’ ' tv for t*'e pri*e of 
Ihe goods cr com-<-<3»,on fer arv wreerft.! 
delen* on or ctr-y^,^. iv~r-dr’ lery 

and wo-_lJ not giie a fre^b ita'itrg jv—* of 
1 -* a on for as-' for cor-'<~M ^ f-'r 
ron-df’ierv 1933 K 34n= 144 1 C 
Merc s'a e-e-' Iv a je-^ei Pa* a de-re- 
was passe-* a-a “«• I — d es rr-‘ lo 

a tnowle-'-mf— fx -y 1 1* r 

L k\ «n=1925 31 t' ^ re ! 23 li 
tLM=17 L \\ <-4 W’-e ll- d 

t-r'c’s «*aV* t‘it a crrtJ.- a-'cr* Ij.* 
pa 3 i" ca b 15 lie- c* a d— «• a-.i 
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I .X. . . m dispute and not to iny liability 55 I C 

further provided that nothing remained b> 822=13 SLR 183 An ackncnvledgment 
in respect of the decree, ht!d of liability in respect of the amount due as 


, ,, — I---- — ...w nc<u iiduiiiir ill icsjieci oi ulc amouiu uuc « 

tnat It would not be said to be suflicicnt principal docs not in\ohe an admission to 
^ executants pay interest (/bid ) Though a wTitmg 


t % lllicicsi ) lliougll U WliUHS 

I t 1° deliver possession of certain owing to some defect docs not fulfil tfe 


under the decree 


iO?2-R n tv yTt""- ^ requirements of S 20 it may ncvertheles* 

ui£_« Vj / ^ vMien a document as an acknowledgment of hahihtj operate 

is presented for registration the executants to sate the claim under S 19 193o M 


^ I j ulc Liann uiiucr J ly lyjj 

not only admit the fact of its execution hut 245=68 M L J 63, 43 L W 665=1936 M 


admit the contents of the document namclj 616 In a case where two remedies flow 
mV/ i'k c ‘f ^ person ad either b> operation of law or b> agreement 


ut .« f- < %. * “ “SI ciiHci uy upcraiion oi law or uy dyiccuiw* 

mined before the Sub Registrar execution of between tlie parties out of one and the sare 
I V “ which recited that old ac transaction and the remedies are distinct 
nts had been looked into and the sum and separate m their scope and m ther 
t 4^* had remained due his acknow essential features anvtliing said or done to 

led^ent of liability was implied 1933 M save one of the remedies from the bar of 
inclusion of a limitation cannot operate by itself to sase 
J I insohencj petition which the other also Where a sendee of immov 
944 signed bj the insolvent amounts to able property executes a promissory note 

an acknowledgment within the meaning of to the vendor for the balance of the sale 
9 4 ? 4 ® mention of the decree price due to the vendor acknowledgments of 

944 statement made by the insolvent in liability evidenced by endorsements made on 

Ii9i4,i . f®*" ascertaining Ins assets and the promissory note cannot be treated as 

Vlfl, fi^rllier mention of acknowledgments of liability m respect of 

discharge amounts the vendors lien for the portion of the pur 
iindi»f ♦1,9 ^ admission that the liability chase money which is due so as to 

W Pfvi— limitation to file a suit to enforce eJa m W 

of 1 admission the lien as against the immovable pfopert cs 

Vr ‘j ''‘/y unaccompanied by an 54 L W S91=(1941) 2 M L J 939 ^ 
raV£**i.V' .?4‘ should not m all Oral Acksowledcment — An oral ac 


cases be interpreted as an admission of ; 
wbsistmg liability 42 M L J 266=45 M 


knovviedgment of a debt would not exfen® 


444 i ...Z — 4 t. J X ai me perioo 01 limitation unaer o 

mlh by,">su'e<i post P R 1911=11 ] C 445 7o t C 4«> 

With directions to credit in hts accounts “ ~ — 


Ui it utui tvuuiu ,9 m 

the period of limitation under S 19 ^ 


9mft44 44fB *9 94» ’'4 V'“ ...o 4 .,^ 4 ^. 4 .. 4 j Evnreset— Direct evidence of a -r--. 

~4 L 4^^ I C 593 authority to make acknowledgments can ^ 

tiavtnfnt 4e^°^ where an endorsement of inferred from circumstances 41 
:.r..u9*4 * ® promissory note 31 M L I 373 fF B ) Se4r o/ro 65 1 C 

fi”^ endorse 279=17 N L R 209 1936 O 280=1936 O 


ment will be sufficient 


W N 4S9 45 C W N 203 1937 All ^ 


ment <0 sav e Wation 28 I C 15=17 M It ,s settled law thi the identity of the debt 


L T ito D J ‘S sciiica Jaw that tJie luenmy ui 

nohrv If 503 (Endorsement on acknowledged m writing may be proved by 

policy 01 life assurance refi4rrinc4 fn 9<cim4 i j t ^ nty Rut sce i< 


nohrv i.f9 ® ^ V.I acKnowiengcQ m writing ma/ *44. k*-- 

mpn/nf f® assurance referring to assign parol evidence 34 I C 417 B<itsee 1/ 
Slit L 737=1936 L 629 45 C VV N 208 53 


0'^ pro note is acknowledgment of LW 102=1941 ^^ad 409=(191I) IHL 

habi ity under the pro note) An endorse J 173 A recital Tn a «wnd mortgage as 
ment of payment on the harlr of the honH .n L .t.9 "4„-_ ‘-i"_ I..99 morteage m 


existence of a prior rnortrage in 
handwriting of the debtor is good to favour of another can be relied on by tlut 


Satu« bVS h>‘“' ^rK "^^rVrsor.Tln SnowIeS«.t of lub. 

signature by a debtor on the back of a pro | ty 140 I C 177 In a suit for money 

ed by him is not an an admission that accounts must be taken 

liability for such a sig and setUed does not amount to an ^clmow 

nature unless an intention is proved can ledgment 3fi M H L J 1024 

not be ^nstrued to admit a liability to pay But see 1924 M 619 (I)=80 I C 355 (I) 

152 I C_ 501=1934 R 287 Where in =46 M L I V Per *' 


152 I C •'“501=1934 "r J V^^VrS actoowTed^ng 

liability under an earlier promis need not be liable personally at the time of 
f ^ fresh note was executed and making acknowledgment so as to be bound 

notP te/T endorsement on the car icr by the acknowledgment 1925 M 134 ij 
note to the effect that in lieu of the earlier a promissory note is insufficiently stamped 
r"°'* * 41®®°'?.'^ '* ‘5 ‘"admissible m evidence not only as a 

ea and the former tl ereby became void and promissory note but also as an acknowledg 
the latter note being msuffciently stamped ment 16 N L T 241=1933 N 391 
was incapable of being sued on and the see eonim io»4 a ocj— a a W R 657 


was incapable of being sued on and the see eonira 1934 A 951=4 A W R 657 
plaintiff thereupon sued on the earlier note mere the promissory notes are inadmu 

held that the endorsement on the earlier siMe in evidence on the ground of msuffic 

note was a valid acknowledgment so as to ency of the stamns receipts which do 
savelmiution ^931 A L J 52^1931 A pu^ort to aSwleS for an 

9 O W N 1624 The carter debt but merely state that monev 

wledgment must relate to the liability had been taken under promissory notes of 
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e% en <late bj the executant, cannot amount to 
an ackno\%lctlRtnent of an> earlier debts of 
which the plaintiff can take advantage 152 
I.C. 370=1934 A.L J. 118S. 

Executiov Proceedings — An uncertified 
paj-ment is no step in aid to sa\e limitation 
But m the execution application itself, the 
decree-holder maj apply to certify the pay- 
ment and then it would sa\c limitation 20 
C.W.N. 272=43 C 207 See also 35 C 
W.N, 1192=1931 C 719 (F B ), 22 Pat 

L. T. 416 Effect of acknowledgment of 
right in execution proceedings 20 C W. 
N. 952=1 P L J 214 

Mortgagor and Mortgagee — An acknow- 
ledgment by a mortgagor in fas our of the 
first mortgagee is effective against a second 
mortgagee whose title originated before the 
acknowledgment was given 5l T C 829= 

17 A L J. 763 See also SOWN 1160. 
1941 P.W.N 667. But see eoiitra 164 I C 
725=1936 A.W R 516=1936 A L J 586= 
1936 A 636 When a mortgagor had sold 
a portion of the mortgaged property but re- 
mains personally or m respect of the unsold 
portion liable on the mortgage, an acfcnow 
Icdgment of the mortgage by him subsc 
quent to the alienation is effective both 
against the mortgagor and liis alienee 55 

M. 758=63 M L J 111 An acknowledg- 
ment made by a mortgagor after the sale 
of the equity of redemption by him is suffi 
cient for extension of time under S 19 

18 L. 171=39 P L R 21 See also 23 Pat 
L T. 3M The acknowledgment by one 
mortEracee docs not bind other co mort- 
gagees 10 I C 238=8 A L J, ^5 See 
af/o 62 I C. 833=40 M.L J. 126 . 38 I C. 
240=32 M L J. 263. 20 Pat. 770, 1941 Pat. 
147. An admission by a mortgagor of lus 
liability carries with it an admi«sion of all 
the remedies to which the mortgagee miglit 
be entitled under it 6 O L J 248=51 I i 
985 Acknowledgment containing 

Sion of right to redeem is enough 1929 A 
209 The mere recital in the judgment ol 
a settlement Court that the person admitted 
in lus examination that he did not get the 
mutation of names effected l)ecau«e he held 
possession as mortgagee m the absewe of 
thp denosition. did not amount to an acknow- 
ledgment 1929 A ^=119 1 C 565 A 
mortgage was executed U plamtifTs ances 
tors to defendant’s ancestors in , J" 

1864 the mortgagee admitted that he held 
the lands on mortgage m a kabulti-al to ilic 
mamdar. In a suit of 18// b> the daughter 
of the mortgagee, the mortgage was again 
admitted The present smt for redemption 
was brought in 1924 Held, that tlie acknow- 
ledgments operated to save 1 miUt.on and 
that the «uit was not liarred. 54 Bom.L. 
I’ Ov\=19X2 B 531 If am acknowledg 
mint ot hit Ml « .U m tl.. o( S. 1« 

IS r»de within sis 'cars of Use pavr^er* ol 
interest and aUo wtihn «x sears of t^-e da*e 
of the nstitotion of the s-il eei i^-e bans of 
a personal covenant ec-“a.-cd in i i~<*'t 


gage, the claim for a persona! decree must 
succeed. 1936 O.W.N. 489=1936 O. 280. 

Sec. 19, Expl. 1.— Expl 1 to S. 19 is 
Aery wide in its scope Under it, admis- 
sions, however indirect, and even if accom- 
panied by a refusal to pay, constitute sufli- 
aent acknowledgment In answer to a 
letter by the creditor to the debtor stating 
the amount due to him, the debtor's secre- 
tary sent a letter by post reciting that he 
had been directed to intimate to the creditor 
by the debtor that all the arrears of accounts 
would be paid m a particular month. Held, 
that it was a sufficient acknowledgment of 
the debt II 0 W.N. 880 A reply by a 
mortgagor to a notice of demand by tlie 
mortgagee, stating that under a usufructuary 
mortgage executed by him to a third person, 
he has directed the latter to pay off the debt, 
and that the mortgagee should receive pay- 
ment of the debt from that third person, 
that the mortgagee was mistaken in demand- 
ing payment from the mortgagor and that 
he the mortgagor, will not be liable for any 
Court costs or damages claimed by the 
mortgagee, constitutes a sufficient acknow- 
ledgment to save limitation under S. 19, 
44 L W 362=1936 M 943=(1937) 1 M. 

L J 24 According to explanation 1 to 
S 19, It IS not necessary that the writing 
Itself should specify the exact nature of the 
property or right in respect of which liabi- 
lity IS ack-nowledged and there is no bar to 
extrinsic evidence being admitted for the 
purpose 1934 L 833 An application 
made by the judgment debtor alleging that 
the matter had been settled, that m conse- 
quence of a part payment the decree holder 
had agreed in lus letter not to take out exe- 
cution before the end of the next year and 
praving that the original letter of l!ie decree 
tiohler may be placed on the record is m 
substance an admission L> him that he itill 
owe* someihing to the decree holder for 
which he has obtained a retr'tc. it amount! 
to an acknowledgment of liability giving a 
fresh starting point of lir~italion 55 A. 
393=1933 A 364 

Secs 19 and 20 — Ss 19 and 20 are 
independent of each other There’ may i< 
an acknowledgriert of lability, wh ch co— e» 
within S 19 unacro— iparied l> any rart- 
pavmenl, or there mgl t be an acknowle 'g. 
nient of lialilils coujird with a jart jay- 
riert wlich fu!*l» tie require— eri» of 
S 20 in wfich case, the drlt i» said fre-n 
lunitation l-olh under S 19 arvl S 20, lul 
if there is a part pav-ne-t wfich d ert 
eomplv with I’e terT“» of S ?t l-‘j* ca.— >ct 
preve-t the miorse— ert fre-n ai 

an acknowledr— 'ert wit*-i ‘s 19 41 

LR d'5=19»9 n. r2 I- S 19 
aAnowledr— e-t it to I- ma'e Ir I'e 
jiart' arx.rst whtr" I'e fi/‘* ii rli — r* 

In s 2’ lowt-vtr ro * re**’v^vr ii 
{oesiJ Tie rrascB fc^ t* * d i-- 

ja*e-’'' Ii. t'at a lacw’e'f— — • m a r-e-e 
ad— !»»*« ef nt'"- •*'r'ea» jai— /rj n 

i-»efe l*-aa a e-sere s^- M -<* f f'- 
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Exploitation J — For the purposes of this section an acloiouledgmcnt ma} 
be sufficient though it omits to spcctfj the cxTct nature of the property or right 
or avers that the time for pa}nient, deliacry, performance or enjoyment has not 
yet come, or is accompanied bj a refusal to pay, delner, perform or permit to 
enjov, or is coupled uith a claim to a set off, or is addressed to a person other 
than the person entitled to ‘he property or right 

Explanation II — For the purposes of this section, "signed’ means signed 
either personally or by an agent clulv authorized in this behalf 

Explanation III — For the purposes of this section, an application for the 
execution of a decree or order is an application in respect of a right 

[^20 (1) Where puaancm on account of a debt or of interest on a 

legacy is made before the expiration of the prescribed 
comot debro'ol'.nTerc't *>' liable to paj the debt or lepact 

on legacy authorized agent, a fresh period ot 

Umvtation shall be computed from the time ^^hen the 
payment \\ as made ] _ 

tlicrefore afford any guidance The 
rence in language used in Ss 19 and M is 
not incrcl> accidental SOWN IJ^ 
itoitti st'cni on the obsequies of the father 
ot riie minor cannot be deemed to be aeces 
saries supplied to the minor within the ni«n 
ing of S 6R of the Contract Act and as sue 
an ackno\sIedgmcnt b> the mother as ‘“J 
guardian of a debt borrowed for the aD0« 
purpose IS not binding on the minor i 
O W N 188=1933 0 132 S 20 does not 
require unlike S 19 that »nt«est or pan 
of the principal should be paid bv the p ^ 
against a%hom the debt or legacy is 
or bj the person through uhom he O" 
title or liability but enacts simply . 
fresh period of limitation shall be comp 
where interest or part of the principa 
been paid by the perscin liable to pay J 
the debtor The right of suit is saicd 
Its integrity against all the Persons wl 
hate been sued within the pro^'^ribed P 
A payment and endorsement ^y^SV^erty 
who has parted with the rnorigas f„5 

but IS personally liable to P Jjjj„,tation 
covenant would therefore of 

against the prior Purchaser 2 M L 
redemption 54 L W Cal 

J 913 also 42 C W N 18=iy'5» v,4 

* Secs 19 and 21 —The wife could ned 
deemed to be an agent duly aolb 
this behalf and that the S6 

made by her could not save limitation 
M 964=65 M L J 355 ^ 

Sec 20 Scope of Section ,t 

meat to S 20 by Act I of !,« an 

less stringent either there should 
endorsement m the handwriting of P 
making the payment tl ough “2*!5”fliouch 
the writing should be signed by him 
not m his handwriting 68 M ^ 

Under the present law a" tl’V 'L”ff S 
IS that the endorsement should have , 
signed to the person making the paymen 
It IS quite unnecessary that the . ”J[,g 
endorsement should have been 103 

person making the payment 181 1 t'- ^ 
=1939 Rang 112 A payment S 
m ord?r to save lumtatien must be » vwi* 


LEG REF 

’ Substituted by Act XVI of 1942 
NOTES 

effect of an acknowledgment in S 19 is 
more restricted and in general it only affects 
the person giving it But payment under 
S 20 affects not only the person making the 
payment but also other persons who are 
liable 1938 Cal 129=66 C L J 1W=42 
C W N 18 See also S4 L W 579= 
(1941) 2 M L J 913 There is a funda 
mental difference between Ss 19 and 20 
Under S 20 all that is necessary is tliat an 
acknowledgment of tlie payment should ap 
pear in the handwriting of or be signed by 
the person, making the payment But that 
IS not enough under S 19 1940 N L J 445= 
1940 Nag 354 When there is a bond ot 
note under which a considerable sum is due 
and the debtor makes towards that bond a 
payment which is clearly less than the balance 
due accompanying the payment with an 
endorsement to the effect that it is towards 
the debt in the bond or towards the note it 
IS legitimate to read the words of tliat 
endorsement together with the substance of 
the document upon which the indorsement is 
made and infer from the circumstances the 
fact that the writing of this endorsement is 
an acknowledgment of the subsistence of the 
debt after the payment endorsed although 
such a payment being an open payment or 
unappropriated payment cannot pvail the 
creditor under S 20 of the Limitation Act 
as a payment towards interest as such or 
towards principal saving limitation 54 L 
express repudiation, by a letter of the plain 
W 624=(1941) 2 M L J 848 Party ^ 
fining his case in the trial Court to S 
Appeal — ^New case under S 19 if can be 
raised See 1937 Oudh 391 There is a 
fundamental difTercncc m the theory of 
acknowledgment according to the lata «» 
India as compared iitih the Lav. »« Enff'oiia 
In England the acknowledgments or part 
payments to be efTcctivc must amount to a 
fresh promise to pay Under Indian law 
no promise to pay either express or impuco 
U required The English authorities cannot 
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sclous Act. 37 I.C. 756=32 M.L.J. 317. 
Ste also 152 I.C. 501=1934 R. 287. Under 
the English Law there is a distinction between 
secured and unsecured debts as regards the 
saving of limitation by pajinents. But 
S. 20 contemplates debts of all kinds. 
Part-pajment of principal or interest saves 
from limitation a debt whether secured or 
unsecured, under the Indian Law. 66 C. 
L.J. 1(H=42 C.W.N 18=1938 Cal. 129. 
S. 20 has no concern with suit or an instal- 
ment bond which is governed by Art. 75 
according to which the terintnuj quo is not 
the date of the paj-ment but the date of non- 
payment in accordance with the stipulation 
of the contract. 130 I.C. 571=1931 C. 157. 
A statement of pa>Tncnt made in writing b> 
the pa>cr after the expirj of the original 
period of limitation is a sufficient compli 
ance with S. 20 if the payment itself was 
made within that period. 19 N L R 6= 
1923 N. 117. See also 1929 ^f. 432; 1937 
Cal. 284. A cheque proved to be signed by 
a debtor and given by him m paj ment, which 
has been accepted by the creditor and dul> 
honoured by the bank drawn on, would 
amount to an acknowledgment of pa)ment 
within the meaning of the proviso to S 20 
1941 Rang 344. Endorsement of pa>ment 
on promissory note— Evidence to prove or 
disprove such pajment— Admissibility 4 
A.W.R. 1342=1935 A. 58 See also 29 A 
184 (P.C.); 1937 C 284 S. 20 of the 
Act does not applj to pa)ment of interest 
made be)ond the period of limitation and 
such payments cannot operate to extend the 
Mriod of limitation. 37 Bom.L.R. 1^. 
The written statement is merely evidence of 
the fact and date of pa 3 ’ment. and it is fact 
of pa}'ment that extends the period and it 
13 the date of paj-ment from which U is 
extended. (Ibtd ) See also 1937 Cal 21*4 
=I.L.R. (1937) 2 Cal 137 A part pay 
ment of principal, appearing in the hand- 
writing of the person making it is not re- 
Quired to be expresslv stated as being such 
18 A L J 1131=41 A. 260 See also 13 
L. 448=1932 L 212; 131 1 C 867=1931 A. 
375; 1937 S 95 (section construed). But 
where, without there being a hare naked 
payment, the debtor expresslv states m a 
letter that the payment is in full discharge, 
though as a matter of fact something more 
IS found due, far from its amounting to an 
admission of right, there is an unequivocal 
denial of it. Such a pavment will not have 
the effect under S. 20 of removing the 
statutory bar. 41 L.W 747=1935 M. 371 
=6S M L }. 73 Tav-mert of part of debt 
"vsithout prejudice" does not prevent exten- 
sion of time under this section 17 L. 737 
=1936 L 62® A written statemert flej 
in a suit which recites pavmerl cannot l< 
called in aid under S 20 for t*e purpose of 
that suit itveir. 39 C.W.N. 139=1935 C. 
2*5. O* (2) apphes to a su.t for reroverv 
of mortgage-monev by the tnongagee under 

s. M of the T. P, Act. S O.L.J. 66:b= 


1922 O. 102. In case of decree debt part- 
pyment and certification must be made 
before the application for execution is bar- 
red bv limitation 64 I.C. 72. Payment 
of interest after the expiration of limitation 
but during vacation time docs not save limi- 
tation. 55 C. 1210. Uncertified payment 
if furrushes starting point, 1936 N. 281.' 
Payment of interest by the lessee to one of 
the mortgagees enures m favour of all the 
mortgagees so as to save limitation. 110 
I.C. 561 (2)=1928 A. 387. 

Meaning of words —"Before the expira- 
tion of the prescribed period" — ^^eanl^g 
of See 47 L.W. 726=1938 Mad. 683; 1940 
Nag. 401, 1938 A.W.R. (H.C.) 572. 

Under S. 20 it does not matter in the least 
when Uie endorsement on the document was 
made, so long as the payment itself was 
made withm the period of limitation, and 
the date to be looked at is not the date on 
which the endorsement is written, but the 
date on which the payment is made. 181 
I C. 765=11 R R 485=1939 Rang, 118. 
See also 8 Cut L T. 1. The expression 
“person liable to pay” does not mean the 
whole entire body of persons liable lo pay 
and includes one of several debtors 90 1. 
C 774 , 42 C W N. 18, 1938 Cil. 129; see 
also 52 L.W. 453=(1940) 2 .M.L.J. 726; 
1938 Mad. 744=(I93S 2 M.L.J. 33 
(Joint Hindu family) , 1940 Mad, 954= 
(1940) 2 M L J. 369 ("Person duly autho- 
rued" m joint Hindu family); 47 L. W. 
517=1938 Mad. S79=(1933) 1 M.L.J. 624 
(Vendee of mortgaged property authorized 
to pay the debt), bee also 51 L.W. 453= 
(1940) 2 M L J. 726, 1933 Rang.L.R. 591 
=1938 Rang, 280 A part payment can 
avail not merely against the per«on making 
the payment or those deriving tnie under 
him subsequent to such pavment, but even 
against other persons liable in respect of the 
same debl_ ^ M 418=1935 31. 101=6S 
M L J 470, contra. Tlie expression "ihe 
person liable lo pay the debt" is not the 
same thing as "a person laLIc to pay tie 
debt" where there is joint liability. Where 
there are joint contractors, S 21 (2) r~akti 
It clear that the pajment of interest by ere 
of them does not extend the perio<l of Iit“i- 
tation against the other. 15 P.L.T. 113= 
1934 P 224. ’’The person tnakv^y tks fcj~ 
rftml“ in S 20 rrant tic person who in 
substance, llojgh yerljps rot tn form, 
makes lie paymert 53 C. 163=1926 C. 
SIO. ‘Debt" i*mlj3fs tnceiey pava’le 
under decree wbich includes both £naJ tr.i 
prehminanr. 49 A 147=1927 A. l.‘9. J9» 

R. 64 As to mrar.-g of the tipresi •to 
“Slep~vt-e^,“ see 1932 A. L.J. 1035 a.n! 
no’ei under Art lh2. wi/ea. ‘^Vn* 'g i y . 
red Iv lerKev riaV..“r jav'mr'— lira* •/ 
of. 1*2 I. C. 551=1934 k >7. 

Patkiv? cw “Ix-nxirsT*— Ifz-svx, te — 
*•|•-•er^n?" ta S 23 i-ei-v m*'*ei* c* t*-y 

C rt of i*c m'e'tn* dae 35 A r"*=ll A. 

J. 477. Tie ^iLu~K cf tie sr-mtit dae 
to V-t It rcet-rt ef fct 
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debtor is pajment for interest 11 I C 
552 13 Bom L R 482 also 30 I C 
77=1915 M W N 7aS 29 I C 422=4 L 
W 553 A payment for interest by a 
judgment debtor for loan bearing no inter 
est will not extend limitation 3a I C 177 
=22 C W N 32a Under S 20 the pay 
ment of interest must have been made Oi 
either by express declaration or under 
circumstances from which such an intention 
on the part of the debtor maj be inferred 
20 I C 857=19 OWN 237 also 19 I C 
825 72 I C 492 31 1 C 101 46 I C 532 
See also 44 M 544, 43 I C 812=27 C L ? 
141. 99 I C 694=1927 M 2&4 1928 M 

509 40 L W 595=1934 M 656, (1937) 2 
M L J 54, 18 Pat 2a3=1939 P W N 170 
=1939 Pat 389 1939 Oudh 141 15 Luck 
524=1940 Oudh 179 1937 Pat 410 41 Bom 
L R 455=1939 Bom 2a2, 1937 Pat 583 
42 P L R 638=1940 Lah 442 (Part pay 
ment in respect of loan bearing no interest) 
Where interest is not paid as such that is 
the debtor does not clearly mention that llic 
payment by him was to be appropriated to 
wards interest it cannot be considered to 
have been paid by him towards principal 
^ses are easily conceivable m which a deb 
tor may pay a certain amount m part satis 
faction of what is due from him without 
caring to specify that the sum is to be ap 
propnated towards interest or principal 
In such a case whether the payment was of 
interest or principal would depend on Uie 
manner m which the creditor exercises ms 
option If he treats it as payment of m 
terest it becomes a payment of interest 
and cannot be subsequently converted 
into payment of principal only because it is 
for the benefit of the creditor that he should 
reconsider his petition as regards payment 
1935 A L J 23=1935 A 47 It cannot be 
inferred that he paid interest as such from 
the fact that at the time of the payment m 
terest m excess of the amount paid is me 
1935 A L J 23=1935 A 47 The effect 
of the proviso inserted to sub S (1/ 

S 20 by the Amending Act of 1927 was to 
remove the distinction between the two kmos 
of pajments as to all payments made attcr 
the 1st day of January 1928 Though as to 
payments made before that date the wrds 
as such m the 1st part of the sob section 
have some sigmficance because they make 
It clear that in the of a paymott to 

wards interest which is not tejuired to be 
evidenced by writing it should be clear ttot 
the payment was in fact towards mter^t 
and not left as a matter of doubt those 
^rds are not material and have no si^ifi 
cance as to Payments made after that date 
tfi Pat 294=174 I C 1003=18 Pat L l 
Pat 183 After the 1st of 
lanuary 1^ ^ matter of complete 

mTnercnce whether the pajment s of mte 
rest or nrmopal or both so long as it is a 
payment relating to ^be debt So where a 
debtor makes a pajment and acknowledges 


it in his own handwriting that it is in respect 
of the debt but docs not specify whether it 
IS towards principal or interest the acknow 
ledgment Rites a fresh period of 
under S 20 of the Limitation Act It 
acknowledgment is merely of a 
without identifjing the debt it would not be 
sufficient Under the amended section it is 
unnecessary to prove that Ibe payment « 
toward, interest ILR 
=1939 N L J 20a=162 I C 
156 Set alto 16 Pat 291=174 I C 100= 
18 Pnt L T 563=1938 Pat 183 A PW 
ment intended to be made toward, pimo^ 
1, ellecliie to start fresh period of limila ™ 
and It does not matter that the creditor 
afterwards changed his mind and chos 
regard the payment as one ,v, 

1930 A L ; 3W=1935 A 58 Wh « ti|; 
payment is evidenced by a writing 
signed by the person making the 
mkes no difference whether the pa^ or 
held to be for 1^ 479 

for both 58 M 418=68 M L J 
Payment of interest on 
accounts does not save bnutatio^JJ 
not expressly made towards j c 

save limitation 9 P W R . 

782 The caroing fervvard 
including certain items of the 

amount to payment of of a 

meaning of S 20^ ^h' effect of a 

of interest must be to •«***", I,® 31^ 

liability on that account IW x ^^ves 
I9W N 219 Payment of >njejyp„nci 
limitation even though a M W N 

pal is paid at the same time 19" a f 
5% (1)=1924 M 123 A « 

mortgaged property at a C^rt au 
a person liable to pay the mw 

within S 20 and therefore if M P^> for 
Court a sum equal to tbe amount 
costs and an excess equal to rded as 
of mterest the excess xnust 44 

payment on account of m whether 

M 544=40 M L J 218 U . one of 

payment of interest svas a appeal 

fact and cannot be raised m interest 

59 I C 709 An intention to 
as such ought not to be payments 

from the creditors aPPfoP7“„!J!fr But if 
in accordance with his determined 

the method of approP^‘®^‘°"„tr?ict between 
at the outset by express co neces 

the parties specific appropriati _g 
sary 19 I C 849=9 N L Ibe 

mere appropriation by the cr u 
payments to interest is not such an ^ 
Sion 19 I C 825 1927 M ,1,, 

281 Se, also 1929 M 811 Jut ^ „ ,s 
debtor consents to such appr P accouot 
to be assumed to be a “ *„e of 

of interest as such n the ^ 

S 20 16 P 27=18 p L T 3W ^ 

payment generally anV appf° 

amount, costs etc *bhout any 

prialion by the debtor docs "Ot 
taboo under S 20 St, alto !9» 

1930 O 287 But under certain « 
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NOTES a definite appropriation to the nrinrijw! 

stances it may be presumed to liavc been made by the creditor ^Mthln the n“«crfbed 
made /or interest and limitation extended period tJic manner m which the oalment has 
W 827 « M been dealt with by the creditor 
1W7 ^ ordinarily be suffi 

1937 A M L J 118 Where it had been cient But i{ it be true that until after the 
agreed between the parties that interest expiry of the prescribed period the creditor 
would be paid first and that anything paid has treated the sum as paid on account of 
by the debtor would go first towards mte interest or has not done anything to treat it 
rest, and the paj-ments made were appro as paid on account of principal then under 

pnated tow’ards interest from time to time the amended S 20 Limitation Act part 

it must be held that any pai-ment made was pajment of principal has not been established 
towards interest as such and svas sufficient 67 I A 160=;I L R C19-10) L 470= 
to sa\e limitation 167 I C 244 (P ) 44 CWN 625=71 CLJ 444=42 

Where mortgagor was director and auditor Bom L R 640=1940 ALT 639=1940 

of a Bank, and Bank credited sums which P C 63={1940) 1 M L J 89o (P C ) 
became due to him from time to time by the Under S 20 the following propositions 
Bank towards interest due on the mortgage dealing with various aspects of part pay 

and when it was being done with his know ments by the debtor can be laid down 

ledge and acquiescence held it could save (1) If it is claimed that the debtor has made 
limitation 1936 M 946 Payment of a payment towards interest this can only 
interest — Possession of land and receipt of save limitation if it is shown that interest 
rents — Saving of limitation 72 I C 492 was paid by the debtor as such, that is to 
Subsequent usufructuary mortgage m say the intention of the debtor must be 
favour of a simple mortgage — Usufruct shown to have been that the payment should 
cannot be regarded as a payment of mte go towards interest (o> It is however not 
rest 49 A 430=1927 A 417 But see 97 necessary that this intention should have 

I C 941=51 M L J 378 110 I C 560 been made dear at the tune of the pajment, 

Where m a suit to recover arrears of mam (b) It may be proved not onl) by state 

tenance the plaintiff relied on certain pa) ments made by the debtor at the time of 

ments to save limitation Held that as it pa}ment but m any other manner as may 

was not proved that those payments hal clearly appear from the circumstances (2) 
been made as interest they did not operate If the debtor at the time of pa)ment specifies 
to save the suit from the bar of limitation that the payment was towards principal this 
146 I C 1033=1934 P 244 The holder of would obviously $a\e limitation (3) If 
a decree payable by instalments can after howeier the debtor mikes an "open pay 
appbing for execution extend the period of ment. that is a pajment without appropna 
limitation bj entering the paj-ment of intc tion by him (debtor) either towards interest 
rest towards the oerdue uistalments 60 or m part pa>-ment of the principal the 
I C 935=14 SLR 198 If either the creditor may appropriate it towards princi 
creditor or tie debtor bj himself goes on pal or interest (a) If the cred tor appro 
adding interest to principal in his own book' priates it towards interest, Umitanon will 
e\en though the same maj be in pursuance not be sa'ed berause the pa)-ment is not made 
of the original agreement, there would not as such (P) If howeier the creditor ap- 
be each time it is done a fresh payment b> propmtes the paj-menl towards part pay 
the judgment debtor to the cred tor so as ment of the principaf hmitation wiff be saved 
to extend the period of limitation under prosided the appropriation is made before 
S 20 of the Limitation Act In order to eipif) of I n tation Such appropraton 
amount to pajinent of interest under that need not be made at csice but it must be r^de 
section add tion of interest to principal must before the Imitation has expired (e) If 
be the result of an agreement between the the appropriai oa is once made b) t*-e 

narties on the date of such pa>Tnent tZS cred tor towards interest, he carnof f«a*iifer 

I C 820=1930 A 467 it «a&seqae?!tly towards prmxipaJ (4) If 

AppJtorRtAnos —See 16 Luck 113=1941 the paj-merl made is a sum b'gtr than t*^e 
Oudh 56 A plaintiff wishing to asail S 20 amoort due at t! c t me of rayT-e^t ai ir t 
has in the case of an 'open’ pa)-ment to rest, a part of it will necessarily U pre'smed 

Prose that he appropriated the sum towards to ka« ^ rude towards t'-t pr-vpaJ 

the principal debt before the expin of the and, thcrefo c t'- s pir^^t wll «« I 
period of limitation for a suit on the doen taticn (5) H t e drbt d does ro bear 
ment m question Though the writing evi la crest, the pai-me-t a^n r-if necesurffr 
dencing the pa>-mcnt na> co-e into exts l< m ^partjavm^t of 


U^ed unless wnthm the prescribed peri^ W'S ^ 19 c p" 

the oredimr has m the exera^ of h s ng*^t L | LaV l>->Tp 

-done something which treat, the paj-me;^ LR l5 riTi/t 

made oa accoj-t of pnn-ipal To endence L K J-a) \%,.ere ==rT pa., sy a 

CCM-43I 


U^ere rnneey is pa-d ly a 
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debtor, is pajment for interest. 11 I. C. 

M.w N. 755; 29 I.C. 422=4 L 
W. 553. A payment for interest b> a 
judgment-debtor for loan bearint: no inter- 
extend limitation 35 I.C. 177 
—22 C.W.N. 325. Under S 20 the pay- 
ment of interest must have been made as 
such either by express deelaration, or under 
arcumstances from «hich such ati intention 
on the part of the debtor may be inferred. 
20 I-C. 857=19 C.W N. 237. also 19 I.C 
825 , 72 I C. 492 , 31 I.C. 101 , 46 I C. 532 
See also 44 M. 544 . 43 I.C 812=27 C L I 
141, 99 I C. 694=1927 M 2&i, I92S M. 
5W. ^ L.W 595=1934 M 656, (1937) 2 
Pa*- 253=1939 P W N. 170 
=1939 Pat 3S9, 1939 Oudh 141, 15 Luck. 
52^1940 Oudh 179. 1937 Pat 410, 41 Bom. 

45^1939 Bom 252, 1937 Pat. 583. 
42 P.L R 638=1940 Lah 442 (Part pay- 
ment m respect of loan bearing no interest) 
Where interest is not paid as such, that is. 
the debtor does not clearly mention that the 
payment by him was to be appropriated to 
wards interest, it cannot be considered to 
have been paid by him tow ards principal 
Cases are easily conceivable m which a deb 
tor may pay a certain amount m part satis- 
laction 01 what is due from him without 
caring to specify that the sum is to be ap 
propriated towards interest or principal 
In such a case, whether the payment was of 
interest or principal would depend on the 
manner m which the creditor exercises Ins 
option If he treats it as pajment of m- 
It becomes a payment of interest 
and cannot be subsequently converted 
into payment of principal only because it is 
for the benefit of the creditor that he should 
petition as regards payment 
1935 A L J 23=1935 A 47. It cannot ^ 
inferred that he paid interest as such from 
the fact that at the time of the payment in- 
excess of the amount paid is due. 
1935 A L. J 23=1935 A 47 The effect 
c proviso inserted to sub-S (1) of 
o 20 by the Amending Act of 1927 was to 
remove the distinction between the two kinds 
of payments as to all payments made after 
the 1st day of January, 1928 Though as to 
Wyments made before that date the words 
as such” m the 1st part of the sub section 
have some significance, because they make 
It clear that m the case of a payment to- 


ll tn Ins own handwriting tJiat it is m respect 
of the debt, but docs not specify whether it 
IS loivards principal or interest, the aeloiow 
Icdgment pnes a fresh period of limitation 
under S. 20 of the Limitation Act. If tJie 
acknowledgment is merely of a payrrent 
without identifying the debt, it would not be 
sufficient. Under the amended section it is 
unnecessary to prove that the payment was 
towards interest. I.L R. (1939) Nag. 235 
=1939 N.L J 205=182 I C 572=1939 Nag 
156 See also 16 Pat 294=174 I.C. 1003= 
18 Pat L.T. 563=1938 Pat. 183. A pay- 
ment intended to be made towards principal 
IS effective to start fresh period of limitation 
and It docs not matter that the creditor 
afterwards changed his mind and chose t® 
regard the payment as one towards interest 
1935 A.L J. 304=1935 A. 58. Where t>t 
payment is evidenced by a writing which is 
signed by the person making the payment, it 
makes no difference whether the payment is 
held to be for interest or for principal of 
for both 58 M, 418=68 M L J 470 
Payment of interest on general balance ol 
accounts docs not save limitation— Payin“‘* 
not expressly made towards interest do not 
save limitation 9 P.W.R. 1916; 31 LC- 
782. The carrying forward of 
including certain items of interest does ti« 
amount to payment of interest within tae 
meaning of § 20 The effect of a 
of interest must be to lessen the d^Mida« 
liability on that account. 152 I.C. 

1934 N 219. Payment of interest saves 
limitation even tliough a part of the pnn 
pal IS paid at the same time. 1923 
564 (l)esl924 M 123 A purchaser ot 
mortgaged property .-it a Court auction, ' 
a person “liable to pay the mortgage oeo 
within S. 20 and therefore if he pajs 
Court a sum equal to the amount , 

costs and an excess equal to the a 
of interest, the excess must be . 44 

payment on account of interest as . .j 

M 544=40 M L J. 218. one 

payment of interest was as suen is . 
fact and cannot be raised m second PP 
59 I C 709 An intention to pay in*«esr 
as such ought not to be mfe^ed i^re j 
from the creditor’s appropriating^? 


the method of appropriation u 
at the outset by express contract 
the parties, specific appropriation is not n 

■■ I C 849=9 N L.R. 78. in 


wards interest which is not required to be a,,„rnTTriaT.on nv me - 

evidenced by writ, ns it should be clear that paymenis to interest is not such an indi 
the payment was m fact towards interest cation 19 I C 825 1927 M. 110=98 I C. 
and not left as a matter of doubt, those 281 See also 1929 M 811. But when the 


sary ly 1 u e4y=y iv .i,. 

mere appropriation by the creditor 


words arc not material and have no signifi- 
cance as to payments made after that date 
16 Pat. 294=174 I C. 100o=18 Pat L T. 
563=1938 Pat 183 After the 1st of 
January, 1928, it is a matter of complete 
indifference whether the payment is of uite- 
rcst or principal or both so long as it is a 
payment relating to the debt bo where a 
debtor makes a payment and acknowledges 


See also 1929 M oaa. . 

debtor consents to such appropriation, k »> 
to he assumed to be a payment on ^^cou 
of interest as such within the meaning 
S 20 16 P 27=18 P.L T. 309 A nie« 

paymoit generally towards "ihe dec 
amount, costs etc without any apP''' 
priation by the' debtor does not save 
tation under S. 20 See also 1929 O. 47^. 
1930 O, ^7. But under certain circtim- 
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^Ui r». It f-ji Ic ^rr/VFifrf to Jure |^n 

na-'c irr \^fcre:i an! Imilaiirn rxlnvlel 
n'rr th » »rctim ((22! \V F27 41 M 
Ui 1<3:, L 22^ I ) I9i3 \! \\ s |(UJ 
iwavl; irs n m 

arrfH brtwccn the partir^ that inlercM 
«o«M l>e ra>4 fr** an'l that amtlu-c p»>d 
br the <!cl 'or wouM jro firit toward* irte 
rrtt, aid the pamm* nadc were appro 
pnated toward* intcrc't from nne to time 
It muM Ixr held that ao* pajT^roI rrade *ra« 
toward* interc»t ai juch and wax »uTfimt 
to ja*e I nitation 167 1 C 244 (P ) 
Wlicrc norlpapor wa* director ard auditor 
o( a Bark, and Bank credited iu*n» which 
becanc due to him from tine to lime bj the 
Bank toward* interest due on the mort^ire 
and when it wa* beinj: done with hi* knmr 
Itdffc and aetuicjcence, hrld it could »a*e 
Imitation 19J6 M 916 Paj-ment of 
interest— Possession of land and receipt of 
rent*— Satirg of limitaljon 72 I C 492 
St.bsrquent usufructuary mortgaRc in 
fa* our of a sinpfc mofigaRc— Usufruct 
cannot be regarded a* a paj-ment of mte 
rest 49 A 430=1927 A 417 But «c 97 
I C Wl=51 M L J 378. 110 1 C 500 
Where in a suit to recoxer arrears of mam 
tenanee the plaintiff relied on eertam pa> 
ntenis to 5a*e limitation JIftJ that as it 
was not proxed that those p3}'ments had 
been made as vxttffif they did not operate 
to saxe the suit from the bar of limitation 
146 I C 1033=1934 V 244 The holder of 
a decree ra)'able b) instalments can after 
arrl)itig for execution, extend the period of 
limitation b) entering the pa>-mcnt of mfe 
rest tox*-ards the oxerdue instalments 60 
I C 935=14 SIR 198 If cither the 
creditor or the debtor b> himself goes on 
adding interest to principal m his own books 
even though the same may be m pursuance 
of the original agreement, there xxouW not 
be each time it is done a fresh payment b> 
the judgment debtor to the creditor so as 
to extend the period of limitation under 
S 20 of the Limitation Act In order to 
amount to payment of interest under that 
section addition of interest to principal must 
be the result of an agreement between the 
parties on the date of such payment 123 
I C 820=1930 A 467 
ApFUOPBJATiott — 16 Luck 113=1941 
Oudh 56 A plaintiff xvishing to avail S 20 
has m the case of an ‘open payment to 
prove that he appropriated the sum towards 
the principal debt before the expiry of the 
period of limitation for a suit on the docu 
ment in Question Though the writing evi 
dencmg the payment may come into exis 
tence at any time the creditor s act of ap 
propnation of the payment to the principal 
debt, IS a verj different matter The 
language of S 20 cannot be regarded as 
satisfied unless xvithin the prescribed period 
the creditor has m the exercise of his right 
-done something which treats tlie payment as 
made on account of principal To evidence 
CC M— 431 


a definite appropriation to the principal debt 
male by the creditor xviihin the rrcscribed 
l^iod the manner m which the pa, -ment has 
been dealt with by the creditor in his own 
tiook* of account will ordinarily be suffi 
cicnt But if It be true that until after the 
expiry of the prescribed period the creditor 
has treated the sum as paid on account of 
inlffcst or lu» not done anything to treat it 
a* paid on account of principal then under 
the amended S 20 Limitation Act part 
pijmcnf of principal has not been established 
67 I A 160=1 L R (1940) L 470= 
41 C W N 625=71 C L J 444=42 
Bom L R 610=IWO A L J 639=1940 
l*C 63=(19I0) 1 MLJ 895 (PC) 
Under S 20 the following propositions 
dealing with x-anoui aspects of part pay- 
ments by the debtor can be laid doxra — 
(I) If It IS claimed that tlie debtor has made 
a paj-ment towards interest, this can only 
saxc limitation if it is shoxvn that interest 
was paid by the debtor as such, that is to 
SI) the intention of the debtor must be 
shonm to haxe been that the payment should 
go towards interest (o) It is however, not 
necessary that this intention should have 
been made clear at the time of the ray-ment, 
(h) It may be proved not only by slate 
ments made by the debtor at Uie time of 
payment but m any other manner as may 
clearly appear from the circumstances (2) 

If the debtor at the time of pa>-ment specifies 
that the payment xvas towards principal this 
would obviously save limitation (3) If 
hoxxcxer the debtor mikes an open pay 
ment that is a payment without appropna 
fion by him (debtor) cither toxx-ards interest 
or m part payment of the principal the 
creditor may appropriate it towards prmci 
pal or interest, (a) If the creditor appro 
priate* it towards interest limitation xvill 
not be saved because the payment is not made 
as sudi (b) If however, the creditor ap 
propriates the pajnncnt toxvards part pay 
ment of the principal limitation xviIl be saved 
provided the appropriation is made before 
expify of limitation Such appropriabon 
need not be made at once but it must be made 
before the limitation has expired (c) If 
the appropriation js once made by the 
creditor toxvards interest he cannot transfer 
It subsequent!) towards principal (4) If 
the payment made is a sum larger than the 
amount due at the time of payment as inte 
rest a part of it will necessarily be presumed 
to have been made towards the principal 
and therefore this payment xvill save Iimi 
tation (5) If the debt due does not bear 
interest the payment again must necessarily 
be in part payment of the principal and 
therefore limitation will be extended under 
S 20 42 P L R 635=1940 Lah 513, 

IWO A L J 332=1940 All 338 IS Luck 
573=1940 OWN 647=1940 Oudh 340, 

1938 Lah 347 1937 Lah 820, 1941 A M 
L J 106 1938 Rang L R 591=1938 Rang 
280 SCutLT 1. 1940 Uh 106=42 P 
L R 103 Where money is paid by a 
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debtor to his creditor without spccifjing 
whether the payment is towards interest or 
towards principal leaving it to the option of 
the creditor to appropriate it as he likes and 
the creditor appropriates it wholly towards 
interest due there is neither a pa>ment of 
interest as such nor a part payment of the 
principal which would save limitation under 
S 20 If the debtor is shown to have con 
sented to such appropriation or to have been 
aware of it it maj be treated as a payment 
of interest as such 178 I C 844=40 Bom 
L R 968=1938 Bom 467 Under S 20 
payment must necessarily be made by the 
debtor or his duly authorised agent Where 
a creditor who is m possession of je^vels 
pledged with him as security for a debt gets 
them sold and appropriates the sums realised 
towards the debt it cannot be said that the\ 
are payments made by the debtor for mle 
rest as such or towards the principal 40 
L W 270=67 ML ] 2^8 Receipt of the 
rent and produce of the land may be deemed 
payment for the purpose of sub S (2) 35 
C L J 58=1922 C 114. 1924 P 169 No 
actual money need be paid 47 L W 517 
C51938 Mad 579=(1938) 1 M L J 624 
1937 Pat 410 1939 Bom 2s2=4l Bom 
L R 455 A creditor has tl e right to ap 
propnate a payment made by the debtor 
without instructions towards tiie principal 
if he so hkes but if the creditor wants to 
save limitation the appropriation must have 
been made within tlie period of limitation 
and the fact that the appropriation has so 
been made within the period of limitation 
can appear from the account books of the 
creditor I L R (IWl) All 291=1941 O 
W N 293=1941 A L J 50=1941 AH 132 
Under S 20 payments towards interest must 
be made as such 87 I C 746=19ii C 
1030 90 I C 774 28 Bom L R 569 Sec 
also 1933 A 453 (2)=1934 M 6S6 Where 
payments are made by a debtor but there is 
nothing to showi if it is for principal or 
interest the Court is entitled to find out on 
evidence for what purpose the payments were 
made 90 I C 774 Payment of interest 
must be proved to be actually made credi 
tor s admission of receipt is not of much 
weight in saving limitation 1928 M 509 
7 R 522=1929 R 339 1931 S 28 Debtor 
denying payment — Presumption that payment 
was towards principal and interest 22 L 
W 827=1926 M 183 (1) Sec also 14 
I C 580=1912 M W N 754 Payment 
may be inferred to be towards interest from 
the usual course of dealings 46 I C 532 
See also 44 C 567=33 I C 638 (2)c=22 C 
W N 190 51 I C 240 As to admissibi 
hty of oral evidence to prove payment of 
interest as such see I 1 R (1937) All 732 
=1937 A L J 792=1937 All 640 A 

payment not expressly made as to 
wards interest will be considered as 

payment towards principal under this 
section 44 C 567=22 C W N 190 See 

also 46 I C 532 1930 A 392 A debtor 

made payment to a creditor to whom he 


owed 2 debts Mere appropriation of ^e 
payinent by the creditor to ore of the debts 
cannot in the absence of evidence to show 
debtor's intention save limitation 10 L 7 j0 

=1929 L 288 , , 

Moi^ OP Paymfkt — As to mode of pai 
ment see 44 B 500=22 Bom L R 38: 
Where payment is made m respect of the 
prmcipal and interest due under a decree 
S 20 comes into play and an application for 
execution of the decree made within three 
years from the date of the payment is_)''th|n 
time 32 S L R 415=47 L W 
C W N 509=1938 A L J 150=1938 0 
W N 310=172 I C 999 (P C ) R » 
unnecessary under S 20 that money shcuU 
actually pass as a settlement of account ituy 
be as effectual as a real payment A t^ 
action whereby the parties agree Ih^* ^ 
amount previously due by the creditor to tn 
debtor shall be treated as amount pad h 
the latter to the former, is m subjonc 
identical with a transaction where the . 
receives actual payment and 
back to the creditor and gives a ss, 

of limitation from such date 174 l ^ 
=1938 Pat 139 Mere entering of a 
ous payment could not amount to . .. 
What the statute requited was a pajww 
at least something which "3* 166 

a pajment 168 I C 152=!W7 A L J >» 
=1937 AWR 138=1937 A1 » 

payment and acknowledgment— Dish^^j^ 

s mil TiJ 

service may be equivalent to P*>^ j.Ij 
interest 33 I C 134 « ent and 

versed to a payee by vvay as a 

IS received as such by r 508 

payment 29 C W N l‘'C 909 

1930 A 392 I R 1931 S 1937 

=1931 S 28 following 42 L 
S 9o Land held Juc- pay 

registered — Receipt of 2R1 s =9 N L R 
ment of interest 21 I it is not 

130 36 CL / 225=1973 C /‘ |,j 

necessary that payment ot “ nirangement 
actually made in money . ,j,g game 

by which a discharge is eff^ted has tnc ^ 
effect 36 I C 77 19a C 71-10 5,j 

228 (1938) 1 M L J 624=193| 

42 C W N 548=1938 Cal 535 tp t 
by eheaue .a sood to save b) 

aha 1929 M 432 Tabins of Ibe P 
the plaintiff amounts to paymen _ d 135 
under S 20 25 I C 933=7 L B « 

See also 21 I C 281=9 N L J< a 

144 I C 641=1933 L 741 
mortgagee with possession was n 
given possession but however ^ lo 

rents it was 1 eld that it was , paj 

save limitation The section l 

ment or at least something wnicn 
mounts to a payment 1937 A ^ 

1937 A 260 Where a 
to be responsible for part of a debt . 
ditor accepted the same and made » ] 

entry of payment m his accounts 
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\0T1 ^ 

n i 6~*- • to 'jjt— --t tt CO- t— ♦ i ri li 
J' . . c* UM ) W'^-c IW 

<*» \ I -"•r 1-^ \ Jo jji> tr^jj 1 (*»■ t»‘al «*f»j 

> 1 r-aV <nia -i i a -1 t* -J tvj «!r-o 

1’ r 1 a’ M Hr d 1’ at » i ^ | a^?- • » »Ttc 
» i'" tf-i to mtr-il jSc t'C-i v! f 1 1 — ‘a m 

j«’'c r> 

r*n r^avt^t or r> Tart pat 

r~r^t rf p n—, al p^»* on *-f r’^rijial a*" — j 
ran (rr ’i j an -r -t 4' I C Olj-t', 
C ZT KI ^«1 pit \ VJ 

= *5 A Z'^'* ''ft elf 41 n ' 2-«A 1 C 
4^5 WTrrr a <lai“i n for jf *»c«pa! ail 
i-'fT'l I t l*ic ♦‘rCTft ('ofi Ti'^t Irar f)*t 
mt. S“p pax"nr“t l*r jc-*c— r-j-<*fVr^ I'-r. 

T>^ tain a* pa^-^r-t lo»aff*» p »•> jpaJ and 
tl r^rfo f It i'if> 1(J !•€ n l^c haidwtitnj: of 
t’ f J ‘or <*♦ I « arrnt «J h atnl n 

nrrd IS I C 7^3 JAftef thf anr^d 
nc-t I J t' c Act of 19J7 lawmt »hct*ifr for 
ntrrtit o' p mctpil r“un !< in wntioR 
aipnod 1 Iji-'oramr-t rtrartjirg part pa) 
nc”! ei drlt r n br ihr p<rjr>n r-aWirs 
paj-nc^t IM I C 72? (1) = 192S L 157 
(1). 1929 C 432 to no-i L R «O0 A 
eJ f^tjc itiripd !’) a «*tbt©r and gnn tn part 
paj^crt of a drbt «ouM u\e limitation 
rro'i^fi t'lC chfflye «i <5uly lionoutpil 42 
C 1W3=19 C W N 724 1933 1 741=141 

I C Wl Stt elio 193S Cat 534 If the 
chrjue la» been accepted 1) creditor before 
expif) of limtUlion, for lating limitation it 

II t-rpaierul that the chenue hii actuall) 

iieen eaihed after period of limitation 14 
I 580=1933 1 141 el:o 1937 S 9a 

Tlie promo to S 20 ii applicable to pa) 
mcnti of instalmentj fixed bj and t3)^We 
under a bond, pajment of each instalment 
It to be regarded as a part ra>-mcnl of the 

{ Tsncipal amount due on the bond 35 P 
I 1913=16 I C 961 Alleged fart fay 
tftmts tnaJe tiiihtn three yean but eertifieJ 
to the Court under 0 2\ R 2 more than 
3 yean after the date of the fust appticatiOT 
would extend the period of Uroilauon 29 
M L J 069=31 1 C 318 See aho 1936 
Nag 2B\ 44 C W N 509 (P C ) It is true 
that the paj-ment has to be made within the 
prescribed period but the Act does not pro 
vide that the acknowledgment is to be made 
within that period It is the paj-ment and 
not the acknowledgment which extends the 
period of limitation The acknowledgment 
1 $ mcrelj a matter of evidence and provided 
It IS signed before the suit is commenced H 
IS sufficient (17 M W Rel on) 1937 C 
284, 1938 Mad 601=(1938) 1 M L J 6» 
Burden of prottnq that a payment made by 
defendant saves limitation under S 20 rests 
on the plaintiff 22 I C 9o9 35 P L R 
529=1934 L 475 Agent transgressing his 
authority cannot give the creditor the benefit 
of S 20 1925 M 703=48 M L J 506 

Suit on basis of Sarkhat —No mention of 
interest either therein or in endorsements of 
payments— Payments if must be regarded as 
payments of principal 1935 A L J 657= 
1935 A 605 (F B ) 

Payment by whom— Authority to pay 


— ^ 23 docs not li-it I' c exter-^cd rened 
to iV peiic-i wSo rcall) raVes 
»M t'-c payrr-t of intercit by cnc of lie 
«‘t'*or* Will gise an extended period of 
I*“ilitifn to l‘ e debt n rcipcct of which 
the p^imr-t ii male If the debt is ore. 
and ir-'viuVf, pavr-ent 1) o~c will inter 
f«*t Imitatim acan»t all the debtors unless 
Per can withn t* c exception laid down 
m s 21 1917 C 191 But if the debt is 

ij*ffp*iMe of diiismn and though seeming!) 
r-“e <ont I'l rralV of several distinct debts, 
each o'-c of which is pa)-able b) one of the 
o” ralor* scpara'tly and rot by the rest 
23 will keep alive that debt or rather the 
portion of the debt which has got to be dis* 
ehirgtd by Ihc p^rion who hal made pay* 
nc~l of interest It cannot affect the icpa 
rate shares of the other debtors unless on 
tl c p'lnciplc of agency, express or implied, 
the pajment can be said to be a pa>TRent on 
Ihetr behalf also 1937 Cal 191 The 
authority referred to in S 20 is an autho 
rit) to make the pa)Tnenls, authority to make 
endorsement unnecessary 1927 M, 959= 

53 hf L J 55S A payment of interest (in 
tespect of a mortgage debt) saves time not 
onl) aninst persons paying but also a^inst 
the subseriuent purchasers of the equity of 
redemption or subsequent mortgagees 41 
A ni=47 IC »5. 44 cl; 475=93 
I C 381=1927 C 193 See alto 140 I C 
145 (P ) The burden lies upon the plain 
tiff to prove that payment of interest was 
made either b> the debtor or by his duly 
authorised agent 23 I C 863 See olto 

54 I C 802 As lo payment by authorised 
agent jrr 3 L L J iaO, (1940) 2 M L J 
369, (1940) 2 M L ; 726 Under S 20 
Ihc authority of the agent may even be im 
pt ed from the facts and circumstances of the 
loan The section does not require any 
formal authorisation 73 C L J 356=1941 
Ca! W3 See also 1941 AML/ 63 
Leach C / and Kvxg J Patart;a/i 5‘flJ/ri, 

/ diJientmp) — Where a mortgagee under 
takes as a part of the consideration 
for the mortgage to discharge a debt 
due by the mortgagor he cannot be 
deemed to have authont) to make a 
payment of interest or a part pay 
ment of principal for purposes of S 20 
Whether there is authority to make a part 
payment is a question of fact Of course 
if the person who is to make the payment is 
left a discretion m the matter, his principal 
will have to suffer the consequences of a 
payment to account if the conditions of 
S 20 for the saving of limitation are also 
complied with Where the mortgagee is 
directed lo pay in full the debt due by the 
mortgagor, it cannot be said that there is 
any discretion left to the mortgagee m the 
matter His duty is to discharge the debt 
m full and he has no authority to do any 
thing else If 1 e makes only a part pay 
ment that will not bind the mortgagor and 
cannot save limitation for a suit against the 
mortgagor I L R (1941) Mad 191= 
1941 Mad 67 (2)=(1941) 1 M L ; 77 (F 
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B ) But sec 1941 P W N 667 contra 
A vendee had no authority to keep a debt 
alive by making a part payment when he 
was asked to pay it by the sale deed 1922 
M 401, 54 C 179 Where one member 
after partition was allowed to manage the 
properties on behalf of all an acknowledg 
ment by him after partition is not binding 
on the others unless it can be pro\ed trat 
he ^vas then authorized agent under S 21 
3 L W 231=33 I C 986 Joint Hindu family 
— Payment by a karta binds other members 
S2IC 436=31 CLJ 7.6P 811=1928? 
1S6 even where other minor members are 
executants of document with another person 
as guardiah when such guardianship is in 
V 2 .M 44 L W 467=1936 M 871 See 
also 48 L W 268=1938 ilad 8S3=(1938) 

2 M L J 501 A payment through a mes 
senger made by a manager saves limitation 
50 I C 862=23 C W N 336, 53 C 163= 
W I C 657 Payment by mortgagor after 
parting with equity of redemption sav« 
lunitation also as against purchaser See 22 
I C SIO The purchaser of the equity of 
redemption is a person liable to pay the debt 
and can make a payment to save hmitauon 
54 C 179=98 I C 204=1926 C 1218 Pay 
raent to one partner of a debt due to the 
firm IS a valid discharge of the debt only 
when the payment is a money payment 9 
I C 116=13 C L J 234 Sec also 41 M 
427=23 M L T 261 , also 37 M 146=25 
MLJ 501, 28 I C 845 If a mortgagor 
makes a payment to the sub mort^gee it 
saves limitation also as as**"*? .*V« 

mortgagor 44 I C 213=3 P R 1918 
Payment by one of the 
time against all See also 1927 A 209=W 
I C 424 1936 Pat 361 1938 Cal 

129=42 C W N 18 1938 Pat 383 A 

Hindu widow can keep her husbands dwt 
alive by making payments under S 20 
1928 M 972 135 A 227 (P C ) Dist 1 
Agent duly authorized to make pajrmOTt— 
Judge if an agent 44 M 971=41 L J 
423 Payment of money by the Court to 
the decree holder cannot extend 
favour of decree holder 87 I C /S^= 
1925 M 703=48 II L J 506 M 

971 Dist ) Payment by the agent through 
a servant is payment by the agent w beJ^t 
of the principal 54 I C 318=1919 M W 
N 797 61 I C 918=8 O L J 115 A 

receiver m a partition or administration sw 
authorized to pay interest on debts «n W 
his navment keep alive the debts i ^ 
SS Iblf L T 489 The Official Receiver 
is not an agent of the insolvent and <»nnoi 
acknowledge debt on behalf of 
The words duly authorised in S ^ of the 
Limitation Act means authorised by the 

authorued to 

PiiymtM by pJtt.es 

good payment 17 1 C 619_24 M L J 
66 Where a father and his son form to- 


gether a joint Hindu family and a debt » 
contracted by the father, the son is m the 
lifetime of the father neither a debtor nor 
m the absence of any evidence, an agent oi 
tlic father for the purposes of b 2U i' 
IC 655=5 OLJ 419 i'ee now sub 
S (3) a (b) to S 21 But seeb P 
811=1928 P 156 contra Were a Hmdu 
executes a promissory note and Keeps 
aine and becomes a convert to Islam ai » 
with his eldest son and dies and su«e 
qucntly his y ounger sons make pa) . 
and endorse the same the r 

persons liable to pay the debt -5. 

S 20 limitation is saicd not only aga^J 
them but also against the eldest son th S 
the latter has become a Mahomedan , 
conversion to Islam cannot i,j 

him of his liability for the debt due tffi« 
the promissory note of nis father a . .. 
(193^ Mad 140=1939 Mad 6M19W 

1 M L J 68 Payment by co 

if binding on the other mort^gors a 

613. S O L J 73. 163 I C 808=11'^ f 
361 See also 1941 R^g 37 
one co-contractor will not save 
against the others under & __ 


against me oiners i«*uv. - 

C L J 327 Payment by even 

facto guardian for the reriods 0^ 

to aioid law suits extends P _ ^ 
limitation agamst the inmor w 
Burmese married couple 0* 
class working on land topethcr 0 pg 
partners to all mtmts When one ^ 
ratily incapacitated there is * 0, autho 

sumption that the wife has ostm 
nty to act for both on the ctiaij P ^ 23= 
and IS an agent within S 2U * £ mie 

4BurLT 217 <>,[ 

rest IS made by one defendant n 
another limitation as against nlajntiff 
be saved only on strict pro X 
that the former had authority to^ 
payment on his behalf 1* t several co 
L T 191 Payment by one ^ 
heirs making payments mte 

limitation In this case P 3^ ^ of the 

rest by the mother "ho to 

persons liable to pay the o ^iso 

save limitation as against ne fCi 

1929 M 419=56 M L J , P ,,an,niadan 

Ira 1937 C 191 (Case „^i“^ote) A 

mother and debt due on hand no^ 
Burmese Buddhist husband jj,jt 

sarily the agent of his wife K m 
no forma! authorization is r^ . ,^-35 

S 20 but It must be shown that mer 
at least implied authority 19 j^ort 

Payment of interest by j f,ot onh 

gagors keeps alive the niort^g nerson 
the personal liability of the p 
actually pays mterest ^ Where 

A 380 But see 1920 M 881 
IS agreed between a third P^^,, 
promisor that the former 
the Utters debt evidenced >>> 
note to the promisee in respect ot P'^' £,„,) 
and interest and it is clwr ‘ ^ third 
sor s evidence that he left *' up^ty from 
person to do so an implied authoruy 
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,1 , „ . , I'’ 4" "f4 ' ff-ttfll) 6 L w r»=« 

r-f- •" lo tSf i> , 1 , 1 C n Vir rh, | 0 ?J c 4 f 9 , lu I C 

;,'r’',rr ' *’ " r oHsIKA r M,, IM? Ha-C IIA (Pay 

V ■ ,1 ’ r‘.; V; '? ^lacUrr ol rcnm l.allr-rndor.c 

,r A . n..„. \ '-r' >' forcur,) A fan pa,™™i 


ir r 1 . J. '■<^'''“'1) A fan faj-mnit 

... olj,...,' ^ ^ tlof Af iV ffnct'^al of a dtlt mint be m the 

f t n^ . to I*- ri! Iio'iwfiiirj of the nakimr the mt 

jK-nr,-,..] Prr} .rs’r'Tl »« •»*» *?»•'* Ihit ftile, foes not arrfy fo rajTTieni 


jKt^-n Vff y c S* liu 

I AtvfM r> f'» ^or•t~J m 

A AtK»T '‘1 17 -n — T'a'-mrrt of intrrttt I' 
fnnpjJ (f<.Vr>r cff>r» not tjir j 

»r*mit • trtr 41 C c“f= 2 l C W N 

I C ri<: R O W N Mt 41 r \\ \ 
o^Wfon Cal 4 ^ 1-1 I I? (io:ri) 2 01 

vj, S' 1 j s 411 2 s n 


me-f lut ihit ftile tfoej not apr^y fo pajtnenf 
of mtffrn 19M \t W \ 910. 26 I C 
1ft \t T T W nnifortement of 
rati faiTOfrt I r iJ c manactr of joint famil) 
*atnt Imitation 6 P RII=1928 P 156 

R ri, lub-s (3) a (b) ] 

1 1 — italion tn-fet S 20 catnot be extended 


trtejj the nament lonrardi the principal 11 
n the handnntmff of the debtor 62 I C 


\r, ^''»=19V) M 112 (2> l<2 297=17 S L R 40 See alea 1922 P. 446, 

* ^ f** J C 426=I93f R 227 UTierc the 


^ ^ ^ ptfion r^aWmit part payment 11 unable to 


L J 14‘>=192t S 41i ^linc write liimtelf and therefore Reti another 


ree catr« ) Kee also 9 1 C R=2| M 
L ; 4‘i5 (23 n 24R. Poll ) . 10 R 221= 


penon to make the endorsement for him 
and, on hii behaX, the pro\isionf of S 20 


1'^ I C 7^R=i932 R A frc*h start it are tulfictfntl) complirf «ith 62 I C 644 

citen ta li-iitation aramtt the turcli imler =2 P L T 3S5 Under S 20 it is suffi 


S W IrT t! c patToer^ of irtrte»t 1 1 the pt in cirnt for an illiterate person pay mg the 


ri;al dehnr M 1 C <Rf«105 P R 1919 
r 1 /re4t c vr. flf/o 44 1 C 214=3 P K 


tnonej to affix a mark belon an endorse* 
tnent written by another person 12 I C 


191R. in R 421=139 I C 74^=1932 R fS 23=4 Pur 1 T 217 36 C W S 188=1932 


fontra ^ ^ ( 410=137 I C 7S8 (2) In the case of 

Patwint er Claim OAttrzt as ^ perton who knows how to write the pay 

Ai’Alv'T PethaPAL Omoa— DrcscE ACAI^ST ment must appear m that persons own hand 


Rlirm — Tliouch the lialihties of the nrm writin;* and he cannot be allowed to adept 
opal debtor and the surety arise out of the by mere sijminR any writing made by some 


une transaction the tial ihtict of the two itexfy el«e as m the case of an illiterate man 
l<r»ons arc distinct for the purpose of apnli 1930 R 64 Under S 20 when an agent 
cation of S 20 Cnnsc<]ucntfj esen ii a makes payment, it is he who should endorse 
suit IS larrc J bs limitation as against the the entry of payment and the debtor's hand 
principal debtor if the surety has made writing is not required I P L T 17=54 


certain payments and cnflorsements on the I C S02 Part payment of 3 decree amount 


l)ond on which the suit is based thus pre must be in the handwriting of the debtor to 


senting limitation running as agamst him save limitation for an application for cxc 
the plaintiff is cniiilc I to a decree thmigh cution 48 I C 728=4 P L J 365 Under 


as agamst the surety 1 


R Rfi See aha 191 I C 608 


10 R 321=1932 S ^ llic person making payment should be 


the person signing the writing 35 I C 375 


— Handwriting — Part payment =i PLJ 474 Money order coupon in 


of principal of the debt— Joint account — haifdivrilinff of debtor is sufUcient sAoow 


Written by one debtor but signed by both is jedgment 1930 A 123 


limitation 28 Bom L R Sec ^ (1) —The first part of proviso to 


354=1923 B 369 The actual signature of S 20 (1) as amended by Act I of 1K7 is 
the debtor 1 $ not necessary proMclcd that the inapplicable to a case where the alleged pay 


acknowledgment required by S 20 is m the ment of interest was made before 1st 
handwriting of the person making the pay January 1928 1929 O 479 The amend 


ment But the acknowledgment must ap ment has been made in favour of the credi 
pear on its face to be on account of the tor who is not able to prove the writing of 


debt 196 I C 392 Mere signature in the debtor not only relating to the fact of 
sufTicient without entry in handwriting 41 the payment but also to the acknowlcdg 
B 166= 36 I C 359=18 Bom L R 973 ment of the fact of payment 14 L 580= 
An endorsement of a part payment of the 1933 L 341 On this proviso jer also 1932 
principal bearing no signature or any mark A L J 1035 S 20 (1) does not say any 
of the payer will not extend the limitation thing at all about the origin of the money 
under S 20 28 C L / 222=44 I C 516 with which the part payment is made It 

"=23 C W N 930 A part payment of the is quite sufficient if a part payment is made 
principal of a debt must in order to be opera and it is made by a person who is authorised 
tive under S 20 not only be m the hand to make it Where two debtors are equally 
writing of the debtor or his agent but it is liaUe jointly and severally on a promissory 
also necessary that the writing should show note and when both of them arc pressed for 
that the part payment was a payment to payment one of them makes the payment 
wards the debt m question It is not enough with the^consent of the other, the payment 
that thf amount paid by the debtor is placed saves limitabon against both 40 L W 
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HProvided that, save in the case of a payment of interest made before the 
first day of January, 1928, an acknowledgment of the payment appears m th 
handwriting of, or m a writing signed by, *e person making the pay™"' 1 
(2) Where mortgaged land is m the possession of the • 

' ' receipt of the rent or produce of such land shall M 

Effect of receipt of pro to be a payment for the purpose of suh 

duce of mortgaged land ... 

section (1) A 

Explamitcm—DtU includes money payable under a decree or oroer 

^““21 (1) The expression "agent duly authorized in this behalf/ 

19 and 20, shall, m the case of a person under ms 
Agent of person under ability, include his lawful guardian, “m™"' 
disability „3„/gar, or an agent duly authorized >>y f “ g 

dian, committee or manager to sign the acknowled gment or ma e P y 

Mortgagee in 

nary decree under invalid , I^,ta 

Receipt of rents and ilR. 

lion for aPPheaUon for final decree i 

(IfMl) M 739=1M1 M 't7S_(15W ^ 

L J 388 For the aPP'‘“'>''''J„;' proSU 
(2) the receipt of rents ana y ^ 


LEG REF 

' Substituted by Act I of 1927 
NOTES 

590=67 M L J 908 As to effect of the 
proviso see 16 P 291 The proviso does 
require that the writing itself must 


not require that the writing itself must (Z) tne .l, capac'ly 

indicate that payment vas made towards must be b> ^ . ^prson is 

principal or interest Other evidence can be mortgagee Where m P of 

let m regarding it 44 L W 339=1936 M ouner of the ptoperw the «eoP, „ 1; ,n 

848= (1937) 2 M L J 54 Nor does it and profits by him cannotjje mi 4 
require payment itself to be made m any 
form and a promissory note may be given 
by way of payment 1936 M 848 
See 20 (1) Proviso —The proviso 

/1\ k.. An 


m his mortgage P»^"*‘;"^;i,vefy ot 

see zo (i) troviso— me proviso 10 gageu Jhe receipt 

S 20 (1) inserted by the Amending Act of possession It be regarded to 

1929 applies to sub S (1) and does not and "rmLogee S 

apply to sub S (2) of S 20 It cannot be a receipt by him as mortgage^ 

be said that the proviso applies to the whole meaning of 5 \ ) . . tns 

section 21 PLT 770=1940 Pat 512 tat.on for a fresh suit by him of 

Where the fact of payment appears m the ^ge on '^'*P®“**®^®".x«utiOR ^ 
handwriting of the debtor there is no reason the same .-age held by a 

why the said writing should not be taken as on a subsequent rnortgage suit on 'J 

an acknowledgment of payment also There who was not 684 = 1?37 

IS nothing in the proviso to S 20 which • » ivn aUo. , r 

precludes the same document as being treat 64Z_(iyJ7) z M 


owner 01 me v.uyv../ 
and profits by him cannot oe s a 

the capacity of a "'V'f!®'' ^ a fioa' 
prior mortgagee in 4*44“/!°” ,t e woil 
obtams d.l.v,eu.;' 


precludes tne same oocumem as ucmg 
ed as evidence of the fact of payment as 
well as an acknowledgment of the payment 
I L R (1938) 2 Cal 320=42 C W N 548 
=1938 Cal 538 

Dccbee Deot — ^Uncxstifieo Payment — 


, r mortgage 45 L vV ^ 51 L 

642=(1937) 2 M L J. 1 M I' ^ 
W 191'=1940 Mad left in posses 

134 Where a mortgagor^ property as 
Sion of part of the receipt of rent 


b..u .A ^TrecS Of rent 

tenant of the --e should be con 

Decree Deitt— Uncertified Payment— PS°*‘^>^^vl^mTn7s of 

Uncertified payment cannot save limitation sidcied « P y , ^ 5 

30 1 C 51=9 SLR 27 See also 1933 withm the meaning of sud ^ ^ R iV 

M 674 1936 N 281 Part payment by of 18=1938 Ml 

judgment debtor certified beyond bi^tion All 218-1938 A J usufruct of tl« j 

Uen saves limitation 101 I C A 1^' “J°y™trLn\n 


•...VI. =uT... anon 101 i v. •• 

payment under S 23 must be of such a 
nature that it could be an answer to a suit 
brought by the plaintiff to rKOVCT the 
amount 30 1 C 51=9 S L R 27 {19 M 
340 23 B 496 25 C 852 (PC) Foil 1 
Cj (2) —Where a usufructuary mort 
gagec remains m possession after a final 
decree on the mortgage has been passed 
receipts by him of the profits must be 
as receipts by way of interest and cacn 
receipt starts a fresh period of bmiMtim 
for an application for execution of the 
decree S 20 (2) would clearly apig 

even when a decree bas been passed in fawur 
ot the mortgagee IWl 737— (194 ) 

2 M L J 2-18 See also (1940) 1 M L J 


enjoyment ot me a vi 

perly by a person m P°^...-agee but as 
gage !s not as mort^B ui 


mortgage is not as of the usu 

trespasser and such cannot g«ve a 

fruct by him year after a suit on t^he 


fruct by him year after > j o",!- 

fresh start of limitation for a ^ 219- 
mortgage 19 Pat 507=21 1 at 1- 
1940 Pat 494 , . .k nf the father of « 

Sec 21 — On.the deajh^oMhe 


Sec 21 —On the deam 01 y- nafura 
minor his mother is ^under H‘od 

but also the legal a lawful , 

Law and being such she is a and ^ 

dian within the meanmg ot 3 Q W S 
as such acknowledge debts »u . ^ 

188=1933 O 132 l 55 

88 (Civ ) 35 P L R 661'-1934 ^ 

brother under the Hindu L 



21] Tnj hpiA' 1 ntiTAtto* Act {IX or If^) 544" 

Cii Nr }i re >0 ilic »;«)<! tcciimi mdm one of «ocrat joint contractors, 
r r^rlncr* cxmj’ors or mortpaf^ces charKcnble 1^’ 

r-V rf .r/fVil nf * svnuen acknowlcdj^incnt «ipned or 

• r M rrr^-?ri , f-r of a pa\-ncnt nadc In, or In the af;cnt of, an> other 

orrr*hrr«of then 


NOTF’; 

fit rini'* »1 wilVn n ' i-r t1 r I fr 
« -,• rf \^r r^r-Ut <2 ! r 4"2=4« C 
fi'T WlfT a r--t«‘T^ rtrr'frt a »->fttcari- 
1 anl Tfr •Irtff' il for J ai! cn W 
1 alf rf a t- i''r a< p arf* »*i ai'I r~a^f an 
rri’IrrM-T-if-j of tr^f Taimnl on |t>r t»ofti 
n»-“t %• t rn t‘ r nnor I a<! rnl aimnrd i-aio 
til) aiV-nowlfdrr-f-t »at jirt^t at Ic 
»-at mla -Ir a auih^ninj lie 

nra-'-r of 21 tR 1 \V M 

1. J \ rrrton lattftllr actirc at 

pia-dian tlm eh not a^- t -•r'l for th« pit 
jio«r It lawfi-l cuanlian wlm aeti-c for 
the iTne^l of the rrnor 19 I C V2=24 
M ). ) 42R An a<5ni«»im a*~oint»rir to 

an arlcnouledcT-mt ttillin (! e mearf'C of 
S 19 r-a-lf life cw-arJufl <•/ a mvi r ap 
po ‘■'ed 1\ tie Co lit i» 1 n-fme on tl c 
nnor IMM T W-iojtp tj; ijui 
in o'i'ef that »ueh an aeVn nlelcment mat 
fe f'Teetne ife per'on to arpomteif mutt 
late artel at a df an 1 not at a df 
lure cuar<*ian in nalcirc the aeknottleiljr 
i-e-t 1912 M \V V 119J Sff aha 19M 
M \V V 671 (Df facta |juaf<t an of 
Malamadan ninor) 1910 Hang L R 603 
Tl e ai.thoril) contemrlaied l> S 21 need 
not be tpeeial authontt cnen for the pur 
po'et of making fa)ment of tlie particular 
loan 1933 C fi26 A de facto guardian 

of a Hindu minor it not an agent dul) 
aut! ori«cd to acknowledge a debt on behalf 
of a minor within the meaning of S 21 as 
a dc facto guardian cannot be con'i Icred 
to be a lawful guarl m unler ^ 21 and 
an acknowledgment b> li m is not satid anl 
cannot keen the debt alite against the minor 
I L R fl939) Mad 65=:-18 L \N 26R= 
1938 Mad 8S3=(1938) 2 MLJ SOI 
Joint mortgagors— Pajments of interest by 

one FITect 55 I C 763 Where the debt 

IS kept alive b) part p3)ment and the liabi 
lit) of the debtors is several then it should 
be prosed that the person represented the 
other persons 32 I C 608 165 I C 828= 
1936 R 501 (Joint promissory note) But the 
payment of interest by a debtor docs not 
save limitation against his co debtors whose 
agent the payer was not S9 C 1128=35 
C W N 487=1932 C 620 S 21 (2) ap 
plies to paj-ments made by one of the joint 
executants of a promissory note 1937 R 
195 1936 Rang 504 1939 A W R (H C ) 
93 S 21 (2) IS not exhaustive and the 
test Js whether the person keeping the debt 
alive had express or implied authority on 
behalf of others 32 I C 608 The con 
duct of the parties might show that one joint 
promisor has implied authority to make an 
acknowledgment on behalf of the other 25 
I C 927=1914 M W N 792 Payment of 


I'lfretl 1) one cf the hnrt on a dcit due h) 
tV dccriird f<r»m does rot <a\e limitation 
a« sra "»t the other tein 9 L R R 78 
d-l 1 r hW 9re cho 14 I C 128 Wlierc 
a drlt It due I) two brothers and on a 
parfili'^ l<twefn them it is allotted to one 
of them pavnrrt of intere»t b) such brother 
will not tatc tinilalicn as against the other 
trothcf iip1c*s there is an implied or express 
authority conferred b> (he partition arrange* 
rnert (o make tuen pajTnent of interest 
fl929 r C 297 Diit ) 1933 C 826, 45 
I U 7J7=1937 Mad '86 In tlic case of 
a goirg toncem, there is a pre 

sumption that each partner is entitled to 
tign an ackmowledgment on behalf of the 
f rm in the ordinarj course of business 33 
P L R 'At=1932 L 456 34 Bom L R 
611=1932 n 426 32 Bom L R 201, 1939 
Uh 397=41 P L R 90 1937 A M L J 
IIS The acknowledgment by one fartner 
must be shown (o be impfierffj auffioriserf by 
ethers when it was made in (he usual 
course of business it will save limitation 
1929 C 714 Part pajment bj one partner 
after dissolution, if sates limitation 1925 
M W N 707 Acknowledgment of liabi 
lity b> one partner after eessation of busi 
ness docs net bind other partner 7 L 403 
es99 I C 563 See oho 1928 M 972 1928 
A 491 As to joutt contractors sec 26 A 
L J 723=1928 A 357, 1939 Rang 287 
(Principal and Surety) An acknowledg 
ment not stating amount of liability aeknow 
ledge I by puardtan is not proper 1928 C 
850 An admisnon by a pleader in a peti 
tion made in course of his business is bind 
ing as an acknowledgment so as to give 
fresh starting point irrespective of whether 
the pleader represents majors or guardian 
for minors 133 I C 155=1931 A 398 
Tlic word chargeable in S 21 (2) prtnta 
facte means every kind of chargeability 
possible b) reason of Ss 19 and 20 that is 
every kind of chargeability under the original 
contract and is not limited to personal habi 
lity only m the case of a mortgage 30 L 
W 677=57 MLJ 588 In the case of a 
pronote executed by a Hindu undivided 
father and son, a payment by the father 
alone cannot save limitation against the son 
in the absence of proof that the loan was 
contracted for the benefit of the entire 
family Mere proof that the father was 
the manager of the family cannot save limi 
tation 125 Mad 220 (F B ), Rel on ] 

195 I C 52=1941 Pat 208 A payment 
made after partition by a member of a 
Huidu family of interest due on a promis 
sory note executed by the managing member 
when the family was joint will not start a 
fresh period of limitation against the other 
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(S 22 


'[(3) For the purposes of the said sections — 

(a) an acknowledgment signed, or a pa>ment made, in respect of am 
liability, by, or by the duly authonzed agent of, any widow or other limited 
owner of property who is governed b> the Hindu Law, shall be a valid acknow 
ledgment or pajment, as the case may be, as against a reversioner succeeding to 
such liability, and 

{b) where a liability has been incurred by, or on behalf of, a Hindu 
undivided family as such, an acknowledgment or payment made by, or by me 
duly authorised agent of, the manager of the family for the time being shall be 
deemed to have been made on behalf of the whole family] 


22 (1) Where, after the institution of a suit a 

Effect of substituting or jjg^y piamiiff or defendant is substituted or added the 
fSl""' " h.m, be deemed to b»e been 

instituted when he was so made a party 


LEG REF 

'Inserted by Act I of 1927, fotloiss the 
ruling m 1928 M 

NOTES 

members of the family the pajment having 
been duly acknowledged by the person who 
made it ^Vhlle the family remains joint 
only the manager or his dulj authorised 
agent can extend the period of limitation 
against family After partition there is no 
manager and therefore no one can extend 
the period of limitation in respect of a 
famil) debt so as to affect the erstwhile 
members mi M W N 1012=54 L W 
596=1941 Mad 925=(194l) 2 M L J 883 
(F B ) S 20 does not contemplate the 
interruption of limitation where payment is 
made by one judgment debtor independently 
of the other judgment debtors S 21 (2) 
does not lend an> support to the view that 
paj’raent by one of the judgment debtors 
should have the effect of interrupting the 
running of limitation as against the other 
Sub S (2) of S 21 IS merely explanatory 
it does not lay down exceptions to the general 
principle embodied n S 20 I L R (1939) 
All 255=1939 A L J 66=1939 A 230 
Where a manager and other members of a 
Hindu undivided family are 1 able to pay a 
debt and a payment is made by the manager 
it may be possible to infer from the arcuin 
stances that the payment was made by tie 
managing member on behalf of the other 
member as well on the pnnaple o{ imphed 
agency and that m that connexion the very 
fact of his being a managing member would 
Itself be a factor of importance 58 M 418 
=1935 M 101=68 M L J 470 See also 
42 C W N 18=1938 C 129 70 C L J 201 
=44 C W N 299=1940 Cal 137 But it 
would be different after partition when there 
cannot be any manager 45 L ArV 
767=1937 M 586 See also 1933 M 774= 
(1938) 2 M L J 33 On the death of the 
parents neither by Hindu Law nor by custom 
IS the grandmother recognised as the lawful 
guardian of the minor and endorsement of 
payments by the paternal grandmother 
cannot b nd the minor and save I mitatioo 


I L R (IMO) Mad 358=1540 Mad 33= 
(1M9) 2 M L J 884 (F B ) The eerm 
joint contractors in S 21 (2) also include 
joint mortgagors S 21 (2) m^t be ra 
m conjimction with Ss 19 and 20 v jiT. 
payment of interest as such by one ot tn 
joint mortgagors who is not an agent ot m 
other does not itself serve to keep alive w 
debt as against the other who has not autn 
med the payment TTie claim against 
other IS barred personally as 
the share of the property pledged by wm 
1939 Rane 287 , 46 L W 688=1938 M>d 
III, 1936 Rans SM 1940 Rans M3 jW 
ment of interest made by some of 
cendants of a deceased mortgagor 
the other descendants « thougb 
latter were divided from the 
the payment was made S 21 t£; J 
save them because the categories 
m the section are not merely 
and It does not cover ca***. ’’ their 

bars and other persons who a 
liability not irom direct contract ivm 
promisee 1930 M 738 . . gnphea 

See 21 (3) -S 21 family m 

tion to a case of a jomt behalf 

which the father makes a pa>w«"; j pro 
of the family For such a «se P 
vision has been made m Ll -a.Tpent 
S 21 mere a father ,le d«ree 

m order to stay the hands ot 
holder m executing the /^u-paymait 

given to pay in consideration oi ‘ « the 

made such payment is as mana^r asaind 
joint family and saves the t o73=l93S 
father and sons 1938 A L J Under 

All 638 See abi, 1910 Cal W “ ,|,c 
the law of limitation as >t stood p 
enactment of Cl (3) of S .{fnt to 
having a life estate was bnd 

give an acknowledgment which '^,,73^1936 
the reversioners 1936 A L J _f_Mindti 
All &,8 Scope and effect fk "^tbt 
limited owner — Power to ticknov P j7 
—If includes power to pay barred deoi ^ 
Pat L T 780 1937 Nag 327 1937 

Sec 22 Scope or ~S 22 ^t^ve^bj 
plates cases m which a suit is defective 
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(2) SVhnc in .n!, .ccln-i (I) .hill .irpli lo a cue nhcrc a oirt) it 
a 1 ri) r- < n'ltncil mure lo an an p'Tcnl or dcrolulion of anj interest 
i n* nc I le pcnilcna of a »iiit or iilicrc a plaintiff is made a defendant or a 
rJf/f^wrj phm'ifi 

NOTI 

rra* n r>f Ur nclt tiM I au-'C Kfn 

r-sf'r isij.r* I u rnt ca-r. m t»i U r »uit 
«a« crisnalh rro'artlr «n«'iiuir-l lit hat 
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M2=i^ 1 A 113 (V C ) Jf.nlrr aUrr 
Ii"*itatim of a panj rnj nrrr*<an 

I 43R (1> S’rr rhei 1*322 \ 2n f.2 T C 
rv,=:f,ri J 4/J 


Amjrtrun — S 22 «lrtr» rtnt arr’) tn 

fa«r» «htTf frii f/'mi arr na fr 

t’am-.fTt 14 1 C T It 1*312 lv> 

1 C ^31=13 Tat 1 T ^*32 \o» wlirre n 

a ml li ihc nanaixr of a joint llmlu 
fanilv the other nrnl*fr« of the famh atr 
lircn-slit on rfrorti I > ancr If-rot o^ the 
riairt (12 n I'R. 1 oil ) Vi Horn I R 
327=*;*5 n 35*l=l'33l T1 1?3 TIih prm 
fiplc airlic* cAfTi where tie « nt n not h\ 
the na-arer lut onh 1) n neml>ef 1937 
L 193 Wlierc a «nit ii ongimll) liroucht 
a«ir*t the clefenilant^ memtierj of a 
jorl unJnilel famiN and jtib«e<iuentt\ the 
fi’anlifT *11 allowni to amen 1 hti plaint h) 
addns an altermtiic elaim asamst them ai 
partner* there i* no chvi;je in the ' 
of the parties hut onl) a chance in the bain 
on isiiieh the «ane parties were sought to 
l>e held liable an 1 with referen*e to them 
tliej cannot be deemed to lie ncwl> added 
tinder 22 33 Horn L R 1385=1931 B 

590 WTiere in a suit on a promissory note 
signed h> 3 person on hfs own behalf and 
a* guardian of ^ minor onli relief against 
tlie assets of the minor m the guardian’s 
hands was asked for But subsequently an 
amendment claiming relief against the guar 
dian pcrsonallj ssas allowed Held that the 
effect of the amendment was not to add a 
new person as defendant but to after the 
ground on which a person alread) a defen 
dant W 1 S to be held liable Consequently 
once the amendment was allowed S ZZ 
did not apply 154 I C 582=193a M 160 
S 22 (1) will not appl} where a defendant 
who was made such by the plaintiff at the 
time of the institution of the suit is trans 
ferred in that suit as co pfamtiiT 9G I C 
82 The section applies even to cases where 
a person is added as a party at the instance 
of the Court under O 1 R 10 79 I C 
914 6 R 29 (P C ) The effect of strik 

ing off a person’s name from the array of 
th“ defendants eien if it is made under a 
mistake is that the suit so far as he js co® 
cemed comes to an end If his name is 
added at a later date a new suit roost be 
regarded as having been brought against him 
and if such is not brought within time it is 
barred by limitation 199 I C T96 S 22 
governs suits and not applications for a 
substitution of legal representative 49 
C. C M -432 


1C 31=1^ S’ L R 21. 1923 P M. SS C 
'S=19M C 3*5 N’or to applications t nder 
O 21, R 10 N’rir to execution proceed 
mgs fC I C 30=6 P L ; 3i3^ Tlic 

scdim will not apph wlm a «uit is brought 
Is an agent on bchatf of a firm of partners, 
mfrcl> ticcausc it is barred when the other 
ncmlicrs of tl e partnership arc impleaded 
as coplairtifTs 2S I C 210=2 L W 239 
Section applies to eases where a new plain 
tiff } as f>een introiluced and is not applicable 
m OSes wlcrc there is only an amendment 
with rrrard to the description of the plain** 
tiff 32 C N\ S’ 3% See also 109 I C. 
“8^ Sof to cases where defendant has 
l-een wrongh described in pfaint but amend* 
«l -ifterwinls 162 I C 2SO=I936 L 147 
But It would be otherwise if it amounts to 
somrihing more than mere misdescription 
3S P L R 827=163 I C 734=1936 L 485 
As to whetlcr section applies m cases of 
mere transposition of parties, see 3 Luck 
241 1931 A L J 863=1931 A 725 S 22 
does not apply when a defendant is made a 
rlamtiff 23 I C 45=23 ML; 147 ?re 
oho 21 I C 421=25 M L J 452 66 I C 
873, 1922 S 13 Defendant adjudicated m 
soKcnt pending mortgage suit-^fTcial Re 
ceiver added as a partv— Tt is only a conti 
nualion of old proceedings and S 22 does 
not apply 53 M L J 142=1927 M 693 
Suit against wrong legal representatwe — 
Proper person addM after time— Validity 
33 P L R 253=1932 L 314 ^ee oho 
(Wl) I M L ; 550 
Anmnov or Partjes —S 22 refers only 
to the parties subsequently added, the suit 
cannot fad as against the original defendants 
merely because the plaintiffs may hase lost 
their remedy as against the newly added 
defendants unless such a result follows 
from the nature of the suit 33 Bom L R 
1385=1931 B 590 Against a party subse 
quently added, limitation is to be calculated 
from the date when he has been brought on 
the record 12 I C 586=13 Bom L R 
1014 50 M 372=52 M L J 199 See also 
SS I A 7=6 R 29=54 M L J 88 (P C ) 
Where an application is made to join cer- 
tain persons as parties they became parties 
to the suit from the time when the appli 
cation 15 presented and not when the Court 
passes Its order joining them as parties 
1930 S 259 Section is not applicable in 
the case of transferee pendente Itte 1930 
A 597 see also 7 Cut L T 49 If a party 
IS added to a pending suit after lapse of the 
period of limitation fixed for the suit the 
bar of limitation would not be saved 85 
I C 9Gl=192j M 917 75 I C 781 If otie 
of the several legal representatives of a 
creditor is added as a plaintiff after the 
expiry of the time prescribed for the institu 
tion of the suit a suit instituted by one of 
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the legal representatives for the recovery of 
the whole amount or of his share is main 
tamable 1932 L 652 Under O 30 R 2 
C P Code, once partners have been declar^ 
the persons whose names have been declared 
are to be regarded as parties to tlic 
suit There is however nothing to 
prevent a party from makuig a fur 
ther declaration the effect of which 
might afterwards full to be consider 
cd bj the Court But if it is made after 
the period of limitation it will have no 
effect and the Court would regard the suit 
as being one by the parties whose names 
were onginallj declared 60 C 1217=37 
C W N 1105 Addition of parties — 

Partnership — Suit for dissolution 50 C 
549=1924 C 74 When a partner sues onlj 
one of his partners for accounts of partner 
ship and the other partners are added after 
the period of limitation has elapsed the suit 
must be dismissed 143 I C 900=1933 
S 121 A principal cannot be added out 
of time in the place of his henamtdar who 
IS sued within time 18 I C 392 Where 
a party is added to the suit not in order to 
v'alidate the suit but to settle the dispute 
finallj the original defendants cannot claim 
limitation from the date the new part) is 
added to the suit 1930 A 436 In a suit 
to enforce rights of trust b> persons inte 
rested m the trust, additions of more repre 
sentatives out of time does not bar the suit 
9 L W 377=50 I C 353 Tlie date of 
institution of a suit as against a newl> 
added party must be the date on which he 
was added as a party 38 I C 169=5 L 
W 222 Where a plaintiff is added in con 
sequence of the assignment of the rights of 
the original plaintiff his right to a decree is 
not affected bj S 22 40 M 722=32 M 

L J 407 In a suit for possession of pro 
pert> after declaring that a certain ahena 
tion was invalid the alienee defendant plead 
ed that he held a portion of the propert> 
on behalf of an idol he having transferred 
It to the idol The idol was thereafter im 
pleaded but only after the period of limita 
tion had expired Held S 22 applied to the 
case and that the suit as against the idol was 
barred b> limitation IS Pat L T 596 If 
a mortgagee sues the mortgagor for sale and 
then after the expiry of twelve 3 ears from 
the date of the mortgage impleads a puisne 
' mortgagee his suit as against that mort 
gagee is barred by S 22 1932 M W N 

330 Bond in favour of ^4— On As death 
suit on It b> father in his personal right as 
A s heir — Subsequent application for substi 
tution ol As minor son as plaintiff after 
limitation— Suit is governed b> S 22 39 

r L R 585=1937 L 369 See also 1940 
Lah 262 The joinder of a person a!rcad> 
represented in the suit as a party to it is not 
joinder within the meaning of S 22 56 

I C 386 The joinder of parties after time 
involves a bar onlj if the joinder was ncccs 
»ary to the suit 35 I C 551=10 SLR 


38 The substitution of the Official As 
signee m a suit brought bj a person who has 
been adjudicated as an insolvent amounts to 
an addition of new plaintiff 28 Bom L R 
554 

Amendment — Amendment of a plaint 
with reference to a non-essential particular 
made after time without adding a nw 
plaintiff or defendant is not affected b> 
S 22 19 O C 221=36 I C 941 Suit 

on behalf of minor plaintiff — Subsequent dis 
covery that the plaintiff was a major at the 
date of suit — No question of huiitatiOT 
arises bj reason of such amendment Iw 
1 C 469=1927 C 477 So also in a suit 
bj a Chairman of a District Board, the 
amendment of the cause title so as to 
District Board itself the plaintiff ” t 
W N 396=1928 C 485 So also m a su t 
against manager of a Hindu idol an amero 
ment so as to implead idol as part) 6 u 
W N 1036 Where m a suit wst* 
within time against the Government 
responsible for the administration or 
railwajs the plaint described the Go'ej" 
ment as the Secretarj of State for I d 
and the plaint was subsequently am'tio 
after the period of limitation had 
altering the description to the Gove 
General in Council as required b) & 

P Code as amended Gov 

claim had always been against the Mine w 
emment it could not be anything lu ^ 
a matter of misdescription and that u ^ 
was therefore not barred b> limitation 
C W N 18 ^ of 39 

Heirs added as Parties — >05 
B 729=31 I C 180=!? <o»' 

Necessary Party — Where m a su 
persons against whom the suit is b 
added as defendants S 22 does not 
whole suit if the added „ reJef 

forma defendants against whom c90t=23 
IS claimed 45 B 1009=61 1 for 

Bom L R 405 Nccessarj patu. ^ sendees 
pre emption — Impleading one If a 

after limitation — Effect presence on 

ncccssao part} without "hose v 
the record the suit cannot D after 

upon has been omitted and " barred 

the period of limitation tlie s _ ,2 1937 
against all the defendants 57 -i 40Q:=1922 
Rang 124 See also 26 C W f 
C 149 1937 R 124 9> An 

late 40 M L J 532=63 I C IW 
alienee pendente hie is not n ncce 
to Iho suit 38 M 535=26 M L J 
Pat 588 47 L W 665=1938 Ma6 »» „ , 
mortgage suits the puisne mong s 
proper but not a necessar} fjroper 

sary party is a proper partv out 
party is not always a necessarj pany , 
r 326 1923 P 651 S 22 docs apply 
a case even where a person is n 
sar> part} but only a proper party , 

and such a person cannot be a^ jcg 

party after limitation period to 

=33 C W N 248 If a P *““ort 
recover the joint property of two or 
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Norrs 

jwrvrr-r s ~-1 al 1 ’ f rf !fi>l r~U» tn 
ri 6*1 fffr s-i'l n's^««an a*>J if 

l?r rf t*' 0 ’c fstVl to 

at J3T* tn j? r M ,t srr I arrH ) > It-ila 
tirn, t’ c t l r- «l I .'i.~ i.H fo' wa^l rf 
cJffrrftir }rn'fr c{ fattift 
I r *?. Tir itncir’f art'll* to catra 
*’rrc ‘rarral j<fr»fnt jnrtjt tftl. in trm\rr 
t* c 3»»rt» if a «!ffra«rl j-rti -n 1 C 
77 WT r^ a tt- t cai ai 1 it frritiiu jr 1 
wiilip t joinc cfTta n f'fftrint a« jatl t» 
B'j'f Jbn 3fr »L’«r;ur-')t a^tSfi at rartjf* 
fo' I’lf of the i!cfrti'*ant» to «r»iTC 

tl r-i acantt fiitllicr liliratio*W t! c irmi 
♦irr-t of 22 flo not a,'-;?) C \\ \ 

4T0=i<}tt c JF7, Kff O’/J 17 Tat 
19tS Mad (»®7 I)cftr 'art c!ai"itd m 
»nftm iialcmmt tlat cftian i<t»on\ n 
wlio'C poi'cttioi laidt of ll f do'fatrxl were 
iliould l<e added at partic' Nfithcr Inal 
Court no' j-’amtifl cliotc to a *I tl em Cate 
«at rmaidnl ui arrral iid thf> ttcrc 
added iirld, that tl c addition tliouM l>c 
defied to hate Ixm male «lien nnticn 
t’alemetit vat fN} 191? U 175 
?vn' l)rrT\r\M Ulierc tie real our 
clatcr wat jenrd at a r**'*) ’o apfiJica 
tion after tenod of limitation, held that the 
adds ion of rsrt) after the period of limita- 
tion doc» rot ent.nl the dismissal of the ap 
pheat on at araintl tic renb added real 
purcha'fT 192J A 462 New defendant— 
Oerical mistaVc— Mt'descfiri'on of defendant 
—Amendment 32 I C F72 If patlie* 
are efieetiiel) repfe‘enied through tho«e 
whoic action* lind them *o that a decree 
pat»ed agamit them i* binding on such par- 
ties a specifie mention of the name of such 
part) subsequently made in the title of the 
suit cannot he regarded as addition of a 
new defendant for the purposes of fimita 
tion Kule applied to the ease of members 
of joint Hindu famil) sub«cciiicnll) impleaded 
as parties to a suit in which thej »iere effee 
1t\el> represented b> the manager 1931 A 
L } 421=1931 A S85 
New Plaintiff — Wliere iii a suit by the 
manager of a joint Hindu famil) junior 
members are added as parties after the ex- 
piry of the period of limitation, they arc 
merely formal parties and the suit js not 
barred 33 A 272=38 I A 45=21 M L 
T 378 fP C ) See also 1929 L 505=1937 
L 193, 22 I C 798=19 C L J 5 New 
Dlaintiff— Suit amended as on behalf of com- 
pany 33 I C 357=30 M L J 57 Hindu 
joint famit) — Suit m names of members 
with word ‘firm” affixed— Amendment after 
limitation by deleting word ‘firm No bar 
of limitation 1939 Pat 40 Suit for 
redemption — Defendant impleaded m per- 
sonal capacity — Amendment after limitation 
for permission to sue him as representing 
unincorporated association — Is addition of 
fresh parties — Suit barred 1940 Mad 639 
Suit in private capacity — Amendment of suit 
as managing director — Effect 25 I C SMS 

=16 M L T 251 Party not signmg or 


p’cadirg Wrore deicripficn of 
tarts-Iffcci 17 IC ‘f'hsZS M.LJ. 
D4 ' 

StfsTmrTmv or rAmts -A rcfjnn orl- 
l-inall) ir-plcad'd at a fra forma defendant 
l-jt «t!«e*jufriU nude a plaintiff i< not a 
rew parts to whom the proMwons of S 22 
applt 19 C \\ N 1269=30 I C 1 
luck = 1051 C 473=1927 0 . 484. since 
Pc object nf S 22 (2) it to provide for 
ca«e« of tin* ratiire 14 Pat L T 252=1933 
!• 239 <;ff alto 151 I C 4'2=11 O W N 
I071=mf O 462. 40 L W 900=1935 .M. 
95 Ihit the jrovitiont of S O. (2) 
ran be axadcil of only in cates where the 
iJai-jiff and the defendant hitc a joint cause 
of action and not when their causes of action 
arc different 156 1 C. 455=69 M L J. 
30 The gfnrraj rule enacted in S 22 is 
subject to certain exceptions contained in 
O (2) one of the exceptions being that 
that rule of limitation enacted in the mam 
fort doet not apply where there has been 
a lran«po<ition of the parties ahead) on the 
terofd I L R (1937) \fad 970=46 L 
\V 375=1937 \fad W3=C>937) 2 M L J. 
728 Amendments made m the plaint bj the 
leave of the judge cannot amount to an ad- 
dition or substitution of part) witliin S 22 
28 I C 818=19 C \V N 1193 In a suit 
against a firm, correction of the description 
of the proper representatne of the firm is 
neither <uh$tilulien nor addition of a new 
part) 109 I C 785=1928 N 319 The 
essential difference between an alteration 
that comes under the head of mere iins- 
desertfitan and an alteration that comes 
under the head of nibsfihrfion is that m the 
case of a misdescription there is the same 
person or legal entit> throughout, merely 
the name of the person is to be altered, but 
when one person, be it a legal or other 
person IS to be substituted for another then 
the alteration cannot fairly come under the 
head of misdescr/ption 7l is a case of 
substitution and S ^ applies Therefore 
an amendment of a plaint which seeks to 
substitute one legal entity for another after 
the period of limitation has passed cannot 
be allowed I L R (1939) Kar 275=1939 
Sind 172 See also 1940 M 639 
Surr AGAINST wBONc Deitndant — Where 
the mistake in the name of the defendant is 
clerical mistake the suit is within time and 
such amendment is also within ttme 32 
I C 872, 162 I C 280=1936 L 147 
Wlierc a wrong person sues on a pro note 
and after the period of hmitation the right 
person is substituted the suit so far as the 
right person is concerned shall be deemed 
to be instituted on the date of the substi- 
tution and if It IS barred on that date, it 
shall be dismissed 1940 N.L J 333=1940 
Nag 274 Where m the same suit first one 
legal representative and then another is im- 
pleaded the estate which is the object of 
the suit has been represented throughout, 
and there 's no change of pzrty in the real 
sense of the word, so as to invoke the opera- 
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23 In the case of ; 


continuing breach of contract and in the ca«e of a 
continuing wrong independent of contract, a fresh 
penod of limitation begins to run at e\ery moment 
of the time during which the breach or the wrong 
as the case ma> be, continues 


Continuing breaches and 
wrongs 


NOTES 

tion of S 22 53 L \V 501=1941 Mad 

609= (1941) 1 M L J 5R0 
Suit against dead Pessov — A plamtiff 
cannot claim the benefit of the institution of 
a suit against a dead person for the purposes 
of extending the period of limitation against 
his heirs 47 I C 894=5 O L J 546. 143 
I C 595=1933 Af 454=37 L W 4S9 and 
cases referred to therein Same principle 
applies to a suit on foreign judgment against 
foreign firms which had become dissoUed 
at the time of suit, and amendment is after 
wards sought to implead individual partners 
thereof 38 P L R 827=163 I C 734= 
1936 L 483 

Sec 23 Applicability — ^To a suit for 
a declaration of public right of waj as the 
obstruction is a continuing wrong 26 C W 
N 587 146 I C 403 An obstruction 

which prevents someone from exercising a 
right o! vva> falls wilhm the scope of the 
term ‘continuing wrong* and a fresh penod 
of limitation begins to nin under S 23 
Limitation Act at every moment of the time 
iuTing which the wrong continues 1941 
A W R (H C ) 376=1941 A L J 706 
There is nothing in S 23 upon which a dis 
tmction can be made between the case of an 
encroachment upon private land and that of 
an encroachment upon public land Whether 
the wrong is a continuing one or not must 
depend upon the nature of the wrong and 
not upon the nature of the land over which 
it IS committed If in the one case limita 
tion raaj run there is no reason why it 
should not also run in the case of a precisely 
similar act committed upon public land 22 
Pat L T 1001 See also 19 Pat 208= 
1940 P W N 829=1940 Pat 449 S 23 
IS not applicable to a suit b> a Union Board 
for possession of land claiming it as part of 
a public road vested in it 45 C W N 802 
=73 C L J 608=1942 Cal ISI Disposscs 
Sion is a trespass and in one sense a con 
tinuance of possession thereafter is a con 
tinuance of the original wrong but that is 
not the meaning of S 23 The Limitation 
Act must be read as a whole and due regard 
paid to its different provisions It must be 
clearl> construed in such a manner that there 
IS no confl ct between S 23 and Arts J42 
and 144 Complete usurpation of posses 
Sion and occupation and consequent dispos 
session of the owner of the land is a wrong 
which IS complete from the moment of the 
dispossession It is not a continuing tres 
pass of the character contemplated bv S 23 
of the Act 182 1 C 613=12 R N 18= 
1939 N L J 153=1939 Nag 145 See alto 
22 Pat L T 1001 Dissolution of marriage 
— for — ^Divorce — Cause of action 8 
O L J 650=1920 O 109 See also 41 P 


L R 867=1939 Lah 454 (Suit for dissob 
tion of \(ohamcdan marriage on ground of 
impotencv) Suit for restitution of conjugal 
rights against wife 38 Bom L R 502= 
164 I C 628=1936 B 289 Every act of 
trespass gives a fresh starting point for limi 
tation 25 I C 185=12 A L J 1150 Tbe 
mere fact that a party has not availed fn® 
self of the earlier cause of action will pof 
prevent him from availing himself of a later 
one 12 Pat L T 755=1931 P 
Where damages are claimed for per'O'ii 
injur} which is caused bj throwing sulp 
hunc acid on the face there is no continuing 
wrong for purpose of limitation nor does 
time run oni> from the time anj 
injur} is caused 2o Bom L R 1333=oj 
I C 796 Section inapplicable to a suit to 
recover damages for wrongful 
before judgment of defendants goods 
M 625=31 LW 675 Also to a decUrf 
tor} suit under S 423 Specific 
34 Bom L R 1248 Sff also 1937 0 W ^ 
207 (Order of Settlement Court recordme 
defendant as under proprietor Suit to s 
aside) Where a Magistrate atteched aflis 
puted proper!} under S J46 Cr P ^ 
when plamtiff was m lawful ^ 

plaintiff sued for declaration of title » . 

coverv of possession it was held tnat " 
case should be treated as r 

wrong within S 23 31 IC 242=^^ 

W N 481 See also 12 P Pat L 

T 113=1933 P 22* Where 

Pat 212 (1941) 1 MLJ 32 

plamtiff has right to use land on 
sheds have been erected as a ^ , ^5 

the sheds are obstructing the sam ^ jeclara 
a continuing wrong and a suir j of 

lion of plaintiffs right 156 

the sheds is governed b} s jj p 
I C 39tt=193a C 405 Sec ‘X^cv 
W N 394 (Erection of SJuing 

holding — Suit for ejectment) t>,«ht of 
wrong— Obstruction to ao M 

way 29 I C 38=r21 C L J ^^frotn 
L J 42 Right of access to 
plaintiffs property 1937 L 94 
22 , Pat L T 46 Contmu ng 
terfercnce with right of JI 

time limit 60 I A 313=12 P 681 -W w 
L J 163=1933 P C 193 (P C ) SmU^ 
compensation for a continuing obs , , 
Plaintiff prevented from removing ^ 

tion by threat of violence— Limitation ^ 

from the last day to winch wrong 
192a N 189 So also m suit for f 

awmst plaintiffs nght to L 

of I ght and air 162 I C ha? 

334 Where the property m 
throughout been in possession of the temv 
each denial of title of the temple to the P 
pert} In dispute is a fresh invasion ot 
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24 In the CA.C o( a <ml for compcnulion for an act nhicli docs not 
ptc n>c to a cause of action unless some snecific 
tnjun actualh results Ihcrcfrom, the penod of 
limitation shiH be computed from the time «hen the 
injun results 

llluitralt ft 


r.-f-i a-tsl =, 47 n f. ludjrrrcnt fjcbtof undertaking to 

otaMti?, .f.^rn • ‘ ^ '’'f” «« Mcli date of hearing— 

c taJI.ih n, t, t c to the rr^ern in .li.p-itc jailiirc to rrofJucc him on certain date- 
O’l^rrn*. ie. ’ l'*' I C JV>=:l9y L Lxccution rrocecdings terminating after 
y-i v-au Hn nuiianrc i» a continuoiM 'cxeral $ubsc(iuent Iiearmgs — txecution 

roTTs "'i ff'W, ihal^S 23 tSdm 

lo^a Irc'Ii period of limitation legin* at application as it was not a case of continu 

l'’r'Tso""l''' V,”« bond and 

^ iJr ^ Lwling iht if nght to arpl> for execution against the 

on land belonging to another m not a surct> accrued when the suretj faded to 

r SSj {T V'c'' b'odnce 'he judsmenl deblor on 1 „mm 

L iu“^n * ^ i^ sSrcc/ra 1911 Pat !SI • and that counting the period from that 

V) also the cxcluMic occupation of a build date the application was clearly time barred 

ng rreant for common purposes as distinct J7 1‘ L R 72=1935 L 174 S^ aho 
from a buiHing ntanl for religious purposes 171 1C 509=1937 LiJi 94 flcssee from 
135 I C 651= mumcipahn erecting budding on publ” 


rrcsentiSgpas access to 


r L I\ 319=1938 IjIi ^ (adverse h«ghwa> >$ continuing** wrong)*" 194o'^Rang” 
^sscssion of mosque b> Siklis— Refusal to 276 wrongful seizure in execution of stran 


allow mussalman to praj is no continuing gcr s propcrt> ) 
wrong) (>)ntmuing wrong— !f includes di» Secs 23 and 28— A dtstuielton has io be 
charging ram water on llie plaintiff s roof ntadc bet icen the contviuasice of a leaal tn. 
S6 I C 1003=2 Lali L J 4<i3 In a suit fun <utd the con/iMKaiife of its vnunous 
for eompen aiion under Und Acquisilioii ffff/ts There is no perpetual right of suit 
(Mines) \ci the cause of action is Hie under S 23 on the ground that an encroach 
refusal of tic lublic aulliontj to follow the ment is a continuing wronk when the tres 
prescribed pfoccdufc for ascertaining sucli pass itself gives rise to rights extinmishme 
compensation if awarded and it is not a in) right of suit mder S 28 of the^imita^ 
i>AMinn' le et/v_»n»/- jion Act WJicn the Wrong amounts to dis 


continuing cause of action IS P Si0=i930 
!■ 513 aho W K L J 101 (Applica 

tion for reduction of r<iit on ground of 
deterioration of land due to construct on of 
canal) The obstruction of a stream 
whether having continuous flow or not 


possession of tlic plaintiff then even though 
It may be a continuing wrong the plaintiff 
cannot recover possessor! after the expirv 
ot 12 jears because under S 28 of the 
Limitation Act the plaintiff himself would 


continuing wrong under S 23 and a suit for have got no right left which he can enforce 
Its removal is not governed by S 26 43 bj suit 22 P L T 1001 In consiftermo- 

I C 235=3 P L J 51 The right of pro whether the particular act comSed of 
pnetors of a village to irrigate from a kuht constitutes a continuing wrong within the 
IS a recurring right to which S 23 applies mcanuig of S 23 for which the caiKse nf 
13 Lah L T 22 5« o/ra 46 L W 862 acl.on arises * d„ ». d,„u ,t ,s necessary 

An omission by directors to come to any to keep m mind the distinction between an 
conclusion whatsoever on an^ important piece injury and the ‘ ' 


of business duty proposed for the decision Where the injury compUmed^onV comoUte 
of the Board is a breach of a duty which on a certain date there is no continuing 
continues as long as the decision is deferred wrong even though the damage caused by 
and the starting point of limitation is that injury might continue In such case the 
governed by the third part of the time clauses cause of action to the person miured arises 
m Art 115 1933 S 103=143 I C 713 once and for all at the time Wn tS injun 

Vendee undertaking to dear prior mortgage « inflicted and the fact that the effects of the 
—Non performance on date of sale is breach injury are felt bj the aggrieved person on 
of covenant — Breach is not continuous one subsequent occasions intermittently or “van 


87 I C 804 (2)=I92S A 448 , 9 A L J 534 
The building i)£ a house on his holding bj a 
tenant contrary to the terms of his tenancy 
is a continuing wrong Limitation there 
fore does not run against the landlord from 
the moment the first operation of the bu Id 


continuously does not make the injury a 
continuing wrong* so as to give him a fresh 
cause of action on each such occasion If 
however the act is such that the injury itself 
is continuous then there is a ‘continuing 
"fong and the case is governed by S 23 


IS commenced but commences definilelj 191 I C 42=1940 Lah 3o9 (F B ) 
vrhen it is finally erected 1939 Pat 149 Sec 24 — S 24 does not give as the date 
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Computation of time 
mentioned m instruments 


25 All instruments shall, for the purposes of 
this Act, be deemed to be made with reference to the 
Gregorian calendar 


Illttstralions 

(o) A Hindu makes a promissory note bearing a Nati%e date onlj and pa>able four 
months after date The period of limitation applicable to a suit on the note runs from the 
expiration of four months after date computed according to the Gregorian calendar 

(b) A Hindu makes a bond bearing a Native date onfj, for the repaymeat of tuonc) 
within one jear The period of limitation applicable to a suit on the bond runs from the 
expiration of one jear after date computed according to the Gregorian calendar 

PART IV 

Acquisition of Ownership by Possession 
26 (1) Where the access and use of light or air to and for anj 

building hate been peaceably enjoyed therewith as aa 
Acquisition of right to easement, and as of right without interruption ana 
easements years, and 


NOTES 

from which the time begins to run the d^te 
on which the plaintiff becomes aware of the 
loss but mentions the date on which the 
loss actually resulted 164 I C 410=:1936 
R 310 The word ‘Act in S 24 will in 
elude omission 24 A L J 550 In)ur> 
in S 24 includes legal injury 54 6 226s 
32 Bom L R 232 There is no reason for 
holding that S 24 is only applicable to suits 
based on tort 24 A L J SSO S 24 of 
the Limitation Act applies only to suits based 
on tort and does not apply to a case of 
negligence whicji constitutes a breach of 
contract 1938 Rang L R 457=1938 Rang 
258 (F B ) Suit for damages for breach 
of contract— Mere breach of covenant by 
omission to pay— Suit will come within the 
language of S 24 ^ A L J 550 Bodily 

injury — First suit for damages— Second 
suit for further injury consequential on the 
first injury 58 I C 749=5 P L J 359 
The effect of S 24 is not to extend or 
restrict any period of limitation but to 
modify the date or time from which the 
cause of action arises In a suit for com 
pensation for any misfeasance or maUeas 
ance independent of contract and not other 
Wise pro\ided for the limitation will be 
2 years not from the date of malfeasance 
or misfeasance but from the time wh^n the 
injury results 8 P 776=1929 P 245 
Sec 25 Scope op — S is absolute and 

there is no saving of cases m which it ap 
pears on the face of tl c contract that lunar 
months were intended by the parties 1927 
M 917=53 M L J 447 Sre also SOW 
N 834 Instalment bond— Dale m Hmdi 
29 I C 980=13 A L J 486 Calculation of 
t me must be according to Gregorian calen 
dar 47 A IfyzsZl A L J 902 Computa 
tion should be according to the Gregonan 
Calendar unless specially otherwise men 
tioned 102 I C 585=1927 N 259 A 
promi« orj note bore both tl « English date 
IMh November 1934 and the Malaj-alam date 
Th ilam 30 1110 correspond ng to iSih 


November 1934 In a suit on the 
soo note filed on 16tb November iw/ 
Held that S 25 of the Limitation Act 
creates no presumption as to the date ot • 
document but merely provides that pefwoi 
of limitation shall be worked out aeccrdi^ 
to the Gregorian Calendar The quest 00 
to the date of the promissory note is 
of fact to be decided by esidence wd N 
babiliUes according to S 96 of the __ 
Acl 53 L W (I)i=im Mad 

of rights of eascinent it is S>des 

prohibitory or exhaustive as to vie ^ 
of acquiring easements 91 1 ^ 

C 507 S 26 IS concerned only 
acquisition of the easement and gjy (m 
extent of the right or with m 
Btngal) IZ I C ,5 id 27 do not 

35 CWN 963 Ss “ 

apply to cases where easements ^ 
under the Easements Act J person 

29MLJ 685 R is only wh» of 

claims an easement under the P 
S 26 that he must show that extended 
20 years enjojment of the rig 
up to a time within two i.-- user 

Aji easement by prescription , 

can however be acquired olberwi 
the aid of that sect on for instanc 
can show that he has enjoyed ® 
easement from time immemorial of 

as to lead to the presumption ot a B 
such right In such a case 't cnioytd 
necessary for him to show that he "J ^ ^ 
the right till within two years ot u e » 

45 C W N 4S6 The qu«hc.n /vc" ^ 
gards an easement right classed urid ^ 
statutory prescription is not one ^ry 

Uon but wl ether the enjoyment 
to acquire the prescriptive right nas 
peaceable and as an casement without 
ruption for 20 years within 2 years beW^ 
suit (/bid ) Unless a smt fah* ’ 
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S 26) 


3^55 


KOTES 

S ^ or 2S, tlicrc n no har of limiUfion to 

lOa Jf<> c//ol926 X 97 S 26 .loe* not 
po\cm a claim to take water from a tank 
wlierc that claim is based on lo.t Rrant It 
arriics onlj to ca‘cs « f casements claimed 
by rrcscription 1926 C 291 (2) In cases 
ot usements acquired by j rescnption, the 
bJiglish Law rresumed a prant an I its acn 
dcnul loss due to lap»e of time In India 
such a presumption is not necc«sarj as the 
right det^ds on positise enactments fg 
S 26 1931 L 39a A customar) right of 

waj IS not an easement in the legal seme of 
that term and csen if it were an casement. 
I IS not nccessao for the partj claim ng 

nght co^ be established 36 

fittiJ A right based on 

custom IS established bj proof of the custom 
and It IS not necessary that there should be 
CMdencc from which a lost grant ma> be 
26 C L J 2S0=192J C 200 
Suit for declaration of right of wa>— Affir 
matne proof actual user — Enjoj-ment — 
Actual exercise 26 C W N 121 A 
customarj right of ss-ay for all the siltagcrs 
IS not a case of acquisiiion bj prescription 
and IS not governed b) S 26 65 t C 509 

A person ma) be said to be in en)0)mcnt 
®f * during a period of time 

though he docs not actually “use the was 
every moment Cessation of user for a 
time IS not an invariable indication of abes 
«f enjp)ment of a right 51 I C 372 
“*21 Obstruction to ancient 
if’r*sT'r’’S‘ ‘® actionable nuisance 

31CWN 419=1927,0 243 Objlcuclion 
to easement— Lower Court ordering injune 
tion and restoration status Interfe 

rence 35 C \V N 963 Tlie permission 
to take water through another persons pro 
perty is an easement within the meaning of 
S 26 100 I C 498=1927 L 216 In the 

case of joint property every co sharer has 
a fight to use it consistently with the rights 
of the other co sharers until partition 
Where therefore one of the oivners of a 
joint wall erects a wall on the top of the 
joint ss-all and keeps ventilators in the wall 
so erected he does so consistently with the 
rights of the CO owner and hence cannot 
acquire a right of easement m respect of the 
ventilators against the co owner 41 P L 
R 267=1939 Lah 28 
McAinNc OF Words — Interruption 
Peaceable m S 26 1931 L 39a 

As or Right — The term as of right is 
not sj-nonymous with rightfully* but sgni 
fies enjoyment by a person in the assertion 
of a right It IS enjoyment had not secret 
ly or bj stealth or tacit sufferance or In 
leave or favour or bj permission asked from 
time to time on each occasion or even on 
many occasions of using it, but an enjos 
ment had openly, notoriously without parti 
cular leave at any time by a person claiming 
to use it without danger of being treated as 


a trcsMMcr as a matter of right 1931 f 

tT ncf {lain nfc freearw Twenty years’ 

^ “'' ail" , 

partition, which howeser did not reserve 

i. / 1936 Sind 61 Wlien 

u«d peaceably and 
openly without mtcrruplion for twenty yirs 
^ user as of right may be legally mVrred 

a /& talks of the enjoyment of a right bv a 
prson what it rail) means is that there must 

mere 

Uhere for a period of over twenty years the 
‘^niployed by the MunicVH Com 
mittee have passed m exercise of statuton 
duty over the sites of a person m order to 
standing on another persons 
ihe remove the nightsoil therefrom 

tlw owner of latrine cannot claim a right of 
'v^y by way of casement m respect of this 
user by the sweepers of the Municipality 
'»«««« activities of the swecpe« a« 

fllem t-y the Municipality and o? r 

no comro? "?« *’.1, has 

S«e Circumstances sudi 

u$« cannot be accounted an enjoyment hv 
oi the nght he 
Ran^ U and as of right 1939 

Rang 34 Where m a suit for establishing 
aa esMmtnl to surjact aalcr on Gojilif 

nIo?i ihi'l'"' '■’•'"“t"'”" of the user 
too jrars prior to tlic suit the 
tsshs u Jt/ealrd bj S 26 7 R 487=1929 

water , i. 'osemrat to carry 

( channel across the defendant's 
land for .rrwaii„„ ,i,e failure to eacr 
CISC tlie right for 2 jears prior to s“t does 
^t extinguish the right 118 f C 521 
Nor does the mere tact the plaintiffs ire, 
gated one of their fields from another u3l 
af^t their easement right 118 T c c^i— 
1929 A 497 Para 1 of sub S ^ fu T, 
controlled by para 2 A tr. ** 

IS not complete merely upon the efflux, on'of 
the i=eiod mentioned Until the right is 
brought in question ,n some suit the right 
15 inchrate only And in order to eslabhsi 
the right uhen brought into question the 
eniojnient relied on must be for 20 yrars 
op to ^Ihin 2 Jgts rf the mstilulion ofTh” 
soil 56 C 927=1929 C 5)2 Wlielher 
■V’"’.!'"" I"»“able and open and 
whether the enjoyment has been as of ri-lit 
are pure questions of fact (Ibid ) A 
mere nght to fish not excluding the rightful 
and falls withm 
the definition of casement given in S 2 rev 
of Je Limitation Act and may be acquoed 
to » jea„ ^gdrrnspM^onjo™^! under 

right ot fishing on another s ettheJ 
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trhere anr -vrat or ^Tater-co^e; tr* ths ziss oi eev Tvztsr, cr airr pis’ 
eassaent (Tvli^er a£nnati\e n^atne) lias been p*aceab'''v and opsi' 
enjcned br am person darning title thereto as an ea'iement and as oi 
wnthout interruption, and for tnentj a ears, 

th** rght to such a^’oe^s and of light or air, rvar, Tra er-con'-se, use oi 
iraler, or other ea'^ement shall b- absolute and indeiea'^bls 

Each of the sa.d penods oi trren^ ^ear*: be lalren to b* a penod 

ending inthin two 3 ear*; next before tie mstitution of the *^1 wherem li* 
daim to vrhici such period relates !•; contested. 

(2) “Wiere the p r o p ert i o\er t\hidi a ngh* is dairD'’d under sab-^'NttJ-O 
( 1 ) bdongs to ^[th® Crown] that snb-cection ^hall b® read as if tor th® wcrd- 
‘ tw enti 3 ears” the words ‘ ®ixtr 1 ears* ta ere sub'^tituted. 


LEG REF 

* SubsUtc’ed for * Goi-erteneEi" by A O., 
1937 

\OTES 

03 huasdf or by bired men on paimeni oi 
a fe“ per bead of men emplored is not 
a n?^t as can be acquired b} prescnptioa 
37 C W \ IB It IS a 1 ttle diS'dl to s« 
how a charing and fluctuaivtg pc/'u^t on of 
a loccht^ can be eoasidced to occupy tb- 
status ol a dommaat teoenent- It is tm® 
that certain ^*«es of nghts haie been held 
to ha\e been acquir^ br prescnpoon. «uch 
as a tight of or the nght to bury dead 
bodies, and m all «uch cases a presmnpuea 
has bra made that the custom in 4iLe<non 
had a lawful ongin in a dedication \\’hc»‘e 
houeter a well which has been used b' the 
people of a oohalla was ccm«tracted in I ring 
memory and pfopertj m n has been changing 
han'^s by sale, it cannot be sa d that guc the 
user of the well an aaaeat custom Las b®cn 
established for which it was necessary to 
trace the l^al ongin to a dedicat'on and 
hence no right by prescnptioa, as contem 
plated hs S 26 can be said to hare been 
adjured 41 P L R 536=19 j 9 Lab 191 
(1939 Lab 12 is not good law) 

Rr^umEMEJCTS — WTiere an easement is 
enjoi ed peaceably and iinintcmiptedli for 30 
^ea^« the requireircnts of S 26 are fulnlled 
and the nght becomes absolute 26 1 C 
7S1 37 I C 78St=4 P R 1917 Open and 
LnintcTTupted cnjoyTaenl without dominant 
owner s nenmssion is enough 41 C L 1 
■»79=192o C 783 See also Ss I C f!= 
192o \ 270 ->6 10 725=1 L 206 L cr 
as of njrht imphes user against the wall of 
the owner 37 I C 78S=4 P R. 1917 
There 1 $ a distincticn between th» esjoTment 
of a nght and actual user S 36 contem 
plates erjoyrrent of the nght c.a.r’ed as 
casewcHt for twenty >ears to be C3~icd to a 
period within ri\o years of the «• « The 
•■cction do“s not «pcak of actual t 'r *50 
C W \ 222 An easement of the ‘Uioly 
of water from a natural stre jn ^a' Ic 
acqu red by iwerts years user cV't tie 
proMsions of S 26 57 P R 191*1=^6 I 

C .^41 A person who las thro g’*on 
ela med ownership of so 1 canno up 

easement of way 1939 Rang \ 


lessee of land, who owns 2 b-Hing 
mn acquire br preecnpunn a right to 1 ” ^ 
and air a'miss’ znoier lessee ende t-' 
same laadlo-d m respect of ih* adjacc:^ 
plot In •mJb cases there is no tjnesocn ct 
nniiT of ownership as regards ib* two toc- 
ments and the pmcple that the 
of th- taa=‘ is really the poss-ssjcn 01 
laniMo'd cannot rcallv asert the s-nshon 
43 C U \ 636 Right 01 
for two tears pno- to sxt 26 I C 4^ 
Ob am 00 a— Pillmg up ^ 2 ssd-'»\h« 

amounts to 3o ] C 3s6 Easeaesl— 
charg- ci 'ttrpios water— Ri'dst to cp®!?** 
22 I C 14=19 C L T 43 
Acori'mow or jA^nezirt 

n t re TtOK CSOWV— Pl33C» 
easement against a transferee of the , 
tenencEl from the Crewa caa bt ^ 
be an eajermett as ci -rght wiio®! * i . 
Tuptioa for a penod of 20 t'ears, and W . . 
up this, period ih- period dniin® wh^ 
land had bra m the hands 01 the 
ment can be tacked on The word ^ 

m S 26 (2) 5'>roW It .ts pto 

mg and should not be m 
forced con'tmctiD*i as eq-iraleit 
belonged " 44 P L R 116 , 

Ontts —Under S 2 o the 0=^^,“ ef 
plaintiff to p’Ove that the use® > 

nght 9 I c 66 (8 C \\ ^ ^ ]. 

See ciro 18 I C 21! ^o 

to cc“tm-ous C“ycTtrteU 0 - ^■ea^ 

the act 01 m-r- pc e 

p— 0.1 1 ' I C O’&nIS 

1 ° 3 P l^c r— t Cl "■ ts 
test, rm-'-r S 2o 1' t 


a k~ 
103= 


= 1, CL ! 


- on 

A Tts’" 


s an ntcr- 


■z vnd aac la. 


--der 


A=t922 r . 

wjthoi ' 


5 pi- 


fo --pa 'ffi ® 

ti - 3-0 3 P»L.L 1 i 

V \i — . < - t an 
9 1 C «i,s F 
ri _K, 

p 1 1 c— ^ c 
I f C 
1) wilurg 
I C 
Bur 
durta 






•'T (IX or 19(S). 




v: i-r-J 
the pcrivi c: *v^' 
Ihs (3r: v::ira *j'’> « ’ 


. A nn 
ib32 Its fcai i 
ran C. z K. 
ta tLs b£;> 
Til? j 
taj e^Ty ;»♦" 



ta 

be 




is Act shall alTccl 
•t Act, 18/2. 


-MgaRcc for recovery 
' . sale of the mon- 
ies to which that 

- remedy by a suit 

- -’lit is not extin- 
" I.C. 411. See 

O. 139. Mort- 
■ irchasing pro- 
"■Ctage decree 
.!v not extln- 
l)y purchaser 
•■•igee of use 
■ ’'>=1933 N. 
- Adverse 
• c- than 12 
1935 A. 
does not 


' posses- 
.have 
of it, 
j'lulici- 
1930 
'=32 
ihe 



n 

1, 


tuse tsnrerrrj.' „ , 

c? a plea tf " .-T;"' 

of rnter^r.'Tert na'-'*-.. , 

Jr- »- S. 2; ' 

cf c.. '.ps-..y „ ,r: 

servier- ft.*,-,.- ^ ^ 

®^t»o years 

sat must Iv. b'-viTirt f’.« 

allied cf, shcjM ni V' 

Sl?cx?f 

ra'paY. 

* defence will Ut/ 'r '’7 i 

““I iocs nol till,., I’ ‘/f' '•! y 
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NOTES 

of limitation lost his remedj by a smt ior 
possession and it is only in regard to such 
person that the section declares that his right 
to the property is extinguished It cannot 
apply to persons who are in possession 37 
Bom L R 471 See also 40 P L R 319 
=1938 Lah 369 The institution of a suit 
for possession within 12 years of disposscs 
Sion IS sufficient to bar the operation of 
S 28 although possession is actually obtained 
under the decree passed in the suit after that 
period 46 C W N SSI Once a right to 
property has been extinguished under S 28 
there can be no question of that right being 
revived or perfected by any action on the 
part of the person who lost that right So 
where a person has allowed his right of pre 
cmption to become barred by time, anything 
subsequently done by him an agreement with 
the vendee or reference to arbitration or 
even a decree obtained on the basis of the 
award is of no avail and he cannot set up 
his time barred right as a bar to another 
seeking to pre empt the property 9 Luck 
475=1934 O 303 See also ISS I C 1094 
=16 P L T 183=1935 P 164 S 28 does 
not apply to a suit for setting aside an order 
rejecting a claim, and the claimant's right 
to the property is not extinguished by his 
failure to get the order set aside within one 
year of the dale of the order by a regular 
suit When the execution proceedings m 
eluding the attachment come to an end 
subsequent to the claim order the claimant 
IS not precluded from suing for a declara 
tion of his title to the property after the 
lapse of a year from the date of the adverse 
claim order 165 I C 84=40 C W N 146 
Suit for damages for malicious prosecution 
—Revision preferred against order of acquit 
tal— Dismissal of revision— Limitation for 
suit runs from date of acquittal and not from 
date of dismissal of revision 1935 O W 
N 619=1935 O 392 A person who obtains 
possession of property over which he has a 
charge should have that charge satisfied be 
fore he is made to part with possesion 
irrespective of the fact that his remedy to 
enforce the charge may be barred by limita 
tion 144 I C 716=1933 N 190 Liroita 
tion Act should be construed strictly 
tation IS not extinction and the bar created 
by limitation docs not discharge a debt save 
m the particular circumstances mentioned m 
S 28 40 I C 358=5 L W 593 S 28 

IS limited to suits for possession and does 
not apply m respect of suits for debts I^n 
respect of debts the Act simplj bars the 
remedj but docs not extinguish the debts 
44 C 425=21 C W N 177 1930 A 416 
Neither Sch I nor S 28 applies to defences 
1 P R 1916=32 I C 485 S 28 applies 
to the right m a tenancy in the Central Pro 
Vinces 1927 N 352 See also I L R 
Imo) Nac 348=1940 N L J 12I=1»«1 
y" '40 (r B ) 109 I C 403=1928 N 

Sl^ 30 N L R 208=148 1 C 733=1934 K 
61 A right of propertj ivbich is \cstca m 
one person is not transferred b> the mere 


lapse of time to the person actually in 
possession 45 A 419=50 1 A 202=43 
M L J 623 (P C ) Where a person 
pleads title bj prescription he must prove 
possession for the full statutory period 
Possession for a shorter period does not 
shift tlie onus on to the original owner to 
show that possession became adverse within 
the statutory period 39 M 617=43 I A 
192=31 M L J 324 (P C ) Right to cut 
wood from trees — Adverse possession 40 
A 461=44 I C 980=16 A L J 345 It is 
open to a tenant encroaching upon the ad 
joining land of his landlord which is not 
included in his lease to indicate that 
intends to hold the encroached land for his 
own exclusive benefit and not to hold it as 
he held the land given to him on his 1“^' 
1939 Pat 587 A title acquired under S ^ 
through adverse possession by a widow, who 
claims and holds a widow's estate, enures to 
the estate or her deceased husband ^ » 
descends upon her death accordingly 
a Hindu widow became a convert to Jlaho 
medanism married a Mahomedan and con 
tmued to hold the properties of her fo™” 
Hindu husband, held, that the effect of the 
remarriage was to cause a foVfeiture of ms 
rights in the estate of her first husband tme 
her possession thereafter was unlawful fioi 
that the remarriage could not *~*^*. „« 
estate into an absolute one 
continued possession for over twelve >ear 
was only to perfect her title to a wi“Ows 


was only to perfect her title to a wi“ow» 
estate which enured to the estate ot 
Hindu husband and devolved on "S 
heirs 7 Luck 320 Applicability oljtc 
lion to suit for restitution of conjugal 
34 A 412=9 A L J 784 Rilkt to 
tcnance— Extinction 1934 C 3M J” 

IS no extinction of ownerslup where no one 
is m possession 45 B ^ 402 

=23 Bom L R 416 See also 1929 0 
When a verandah is standing on part or a 
public street for more than thirty >■ 
Municipality cannot issue notice i . 

itioval as the owner of verandah geU uue 
to the site under it by virtue , 24 

IC 326=22 Bom L R 951 See fo ^ 
C W N 1011=47 C 1108, 30 I C 
When section docs not operate to ext ^ . 
right see 1924 C 364 A P,«scriptivc “ 

IS not based on original sigl^t or m 
but solely on cxpedienw i ^ 

See also 36 I C 11=23 C L J 537 
by prescription — Guardian of m 
ence from guardian right or ‘*s ^ ^ 

=33 M L J 309 also 12 I C ^ 
21 M L J 1041 Service mam wn ^ 
acquired by adverse possession f 

898=3 LW 590 Where a transfereejj^ 
trust property has not acted in g 
but has paid valuable consideratio ^f,o6 
quires good title after the lapse ot tnc 1 
necessary for extinguishing u>iner 
Tight of the beneficiary to icUov. gUo 
perty m his hands 38 M lOw verson 

26 M I J 537=24 I C 369 ^"prSpcrty 
acquiring indefeasible title to any 
by adverse possession is entitieu * 



Tiir Indian Lthitatios Act (IX or 1903) 


3459 


PART V 

Samncs and Rrrr^LS 

29 *[(I) Nolliing m this Act <lnll alTcct 

section 25 of the Indian Contract Act, 1872 


LEG RCr 

• Substituted bj Act \ of 1922 S 3 
NOTES 

a suit to rcco\cr t>os*cssion of the «amc if 
lost aftersvards 58 I C 3S0, 46 I C 569 
AlthouRh a npht to assessment on land mi) 
for certain purposes be rejrarded as immoi* 
able propert). it is impossible to hold that a 
suit to reeoser assessment is a suit for 
possession of propert) sMthin the meaning of 
S 28 A right to rccoier assessment is 
a mere right m action, and cannot be lost 
by failure to bring a suit for possession of 
such property for 12 >ears 44 Dorn L R 
283 See also 41 Bom L R 1002 On this 
section, see also 30 Bom L R 109 j 
expression ‘the nght to such property" in 
S 28 includes the right to joint possession 
also A person whose right to rccoi er joint 
possession is extinguished under Art 47 
cannot therefore elude the operation of 
Art 47 by framing Ins suit as one for dama 
ges of hts share of the produce as the right 
to claim damages is. not separate from the 
right to claim possession or joint possession 
26 N L R 160=1930 N 142 Order under 
S 145 (6), C P Code— Sucewr/wf party 
deprived of possession by sleaitger after 3 
sears— Subsequent suits by 
part) not maintainable 16 Pal L T 183= 
1935 P 164, but It would be otherwise if it 
was before 3 years 193 j Pat 164 A 
case of exclusiie right to fishing would *eem 
to fall within the definition of interest m 
immovable property under Art 144 and 
adverse possession of such a right (or more 
than twelve years would by operation of 
S 28 extinguish the right of the lawful 
owner to that extent 35 C W N 1256 
Fishery rights m navigable river in Bengal 
—Adverse possession against Government 
for over 60 years — Right of Government 
extinguished under this section— Evidwee of 
adverse possession 61 I A 78_6l G ZW 
—38 C W N 285=66 M L J 134 (P C ) 
A mortgagee of melwaram interest in certain 
land leased back that interest to the mort 
gagors under a lease for terms of years 
The tenancy terminated but the mortgagee 
as landlord did not sue within twelve yeare 
for recovery of possession but after 12 
scars he brought a suit for his mortgage 
money and for profits for 3 years prior to 
suit It was found that the mortgagor 
lessee had not been paying any rent to the 
mortgagee Held that by the operation of 
S 28 read with Art 139 all the rights of 
the mortgagee as landlord had become ex 
tinguishcd and that the suit was barred 41 
L W 398=1935 M 377 Art 131 could 
not be applied to the case 1935 Mad 377 
fee hso A2 C W N 758 S 28 is con 
fined to suits for possession and docs net 


appl) to a suit b) a mortgagee for rccoicry 
of money due to him by sale of tlie mort 
gaged propert) In cases to which that 
section does not apply the remedy by a suit 
ma) he barred but the right is not extin 
giiished 1930 A 416=122 I C 4II See 
alto 1935 O W N 4f>=193o O 139 ^^ort 
gage decree— ^forlg3gcc purchasing pro 

K rty m another sale— ^lortgage decree 
rred by limitation— Security not exlin* 
guished — Suit for possession by purchaser 
from mortgagor— Right of mortgagee of use 
mortgage as shield 144 I C 736=1933 N 
241 Usufructuary mortgage — Adverse 
possession of trespasser for more than 12 

t ears — Right of mortgagor if tost 1933 A 
. J 496=1935 A 542 S 28 does not 
app!) to persons who being in actual posses 
Sion which has never been disturbed, have 
had no occasion to sue for recovery of it 
as a party in possession cannot be prejudict* 
ally affected by the law of limitation 193Q 
A L i 1416=1930 A 858 1931 L 668=32 
P L K 479 A suit for possession of the 
office of mutawalli is an action of a per* 
sonat character and is not a suit for posses 
Sion of any property Where the action 
for possession of the offiee is statute barred 
right to a particular wakf property is not 
necessarily extingushed under S 28 which 
IS limited to suit for possession of pro 
perty 1930 A 866=129 I C 375 In 
proceedings under S 145 Cr P Code there 
was a dispute about crops and possession of 
the crops was delivered to one of the par 
tics but not possession over the fields on 
wli ch the crops were The parties to a 
suit instituted after three years from the 
date of the order in those proceedings were 
not all of them parties to the said proceed 
ings It was also not proved that the area 
of the fields in dispute m the suit was the 
subject matter of the prior dispute Held 
the suit was not barred under Art 47 and 
S 28 152 I C 180=11 OWN 1165= 

1934 O 449 See oho 1937 A L J 225= 
1937 A 300 Punjab Limitation Act 1920 
S 2 (6) — Invalid sale — Vendees posses 
sion — Suit to recover possession by h*irs of 
vendors — Bar 1931 L 439 

Sec 28 and Art 44— Art 44 must be 
read with S 28 and if an ex minor fails to 
sue within the period prescribed by Art 44 
to set aside an alienation made by his guar 
dian and obtain possession of the property 
alienated then by the operation of S 28 
his right to that property becomes extin 
guished 43 Mys H C R 194=16 Mys L 
J 427 

Sec 29 Scope of Section — The amend 
ment of S 29 by Act X of 1922 does 
restrict the scope of the section but e 
It 91 I C 563=1926 N 236 Th 
ment of S 29 of the present Limi 
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(2) Where any special or local law prescribes for any suit, appeal or 
appli cation a penod of limitation different f rom the period prescn bed therefor b> 

NOTES 

m Its present form ^\-as rendered necessarj 
not because tht word ‘ prescnbed * in Part HI 
of the Act did not mean prescnbed by any 
law for the time being in force but because 
certain Courts had held that the application 
of the general provisions of the Limitation 
Act laid down in Part III to special and 
local Acts did ‘affect or alter the penods 
of limitation prescnbed bj those Acts and 
the Legislature dtsappro\ed of those deci 
sions I L R (1939) All 647=1939 A L 
J 522=1939 All 403 (F B ) See also 
1941 All 207 As to effect of amendment 
see 36 C W N 833 The amendment to 
S 29 in 1922 has extended and not restricted 
the scope of the section Under the new 
S 29 some of the proMsions of the Limita 
tion Act are made applicable witliout being 
expressly included unless they are expressly 
excluded by the special or local law The 
rest of the provisions remain as before 
applicable only >\hen they are expressly in 
eluded The expression ‘the remauiing 
proMSions of the Act shall not apply in the 
amended S 29 simpb means that they are 
not to apply propno ztgore that is merely 
by virtue of the Limitation Act itself and 
that if they are to apply the grounds for 
applynng them must be found m the special 
or local Act itself I L R (1941) All 
356=1941 A L J 267=1941 All 207 See 
clio 1939 All 403 

Local Law —(as) Bombay Regulation V 
of 1827 See 37 B 231=19 I C 387=15 
Bom L R 178 Order passed under S 169 
C P Land Revenue Act 6 >. L J 205= 

1923 N 336 U P Land Revenue Act 
S 111 43 I C 473=4 O L J 503 S 18 

of the Limitation Act does not apply to a 
proceeding under S 174 of the Bengal 
Tenancy Act 18 C L J 533=18 C W N 3! 

Speoal Law —The statutory rules fram 
ed by the High Court under O 27 of the 
Letters Patent under the authority delegated 
to it by His Majesty who in turn, was 
acting under the powers conferred on him 
by Act of Parliament are a special law 
within the meaning of S 29 I L R 
(1941) Lah 191=43 P L R 297=1941 
Lah 257 (F B ) See also 1934 Pat 353 
Provincial InsoKency Act Ss 46 and 
47 — Appeds under— Applicability 41 M 169 
=33 M L J 566 See also 30 M 539 , 34 
A 496 89 P R 1918=46 I C 588 By 
reason of the express terms of S 29 (2) 

(o) of the Act S 4 of that Act appl cs 
to an application under S 68 of the Provin 
cial Insolvency Act so that if the last day 
of limitation for that application happens to 
he a Sunday it may he presented on the next 
dav (5 R 3S4 Diss 34 A 503 Rel ) 

9 R 150=1931 R 209 See also 1933 M 
W N 1W9 S 5 of tl e Limitation Act 
IS inapplicable to appeals from special Magis 
trates under S 39 of Ord nance 11 of 1932 
The movis on as to limitat on conta ned »n 
S 39 (2) of the Ordinance is a specific 


provision the consequences of which are 
provided for as a matter of limitation by 
S 29 of the Limitation Act 60 C 571= 
1933 C 124=37 C W N 19a RcgistraUon 
Act S 77 — Suit to compel registration — 
Time expired when Court closed See 23 
I C 23=26 ml; 397 See also 24 C 
W N 4=53 I C 70j (F B ) , 54 I C 22S= 
24 C W N 29 S 29 is applicable to pr^ 
ceedmgs under Income tax Act 117 I C 831 
=1929 L 170, but not to appheauons under 
S 23 of Oudh Rent Act 15 R D 6 S » 
does not apply to an application under S 18 
of the Land Acquisition Act Time cannot 
be extended on account of an earlier m 
fructuous application for copy (9 L 2+4 
Rel on ) 54 A 282=1932 A S9S,44Bon3 
L R 138 (Dekkan Agri Rel Act-Special 
or Local Law) See also 14 Rang 728 (con 
filet between Art 159 and Rr 100 and 101 
Rangoon Small Cause Court Rules) See also 
1911 Lah 2s7 An express exclas on 
means an exclusion by express words tna^ 
IS by express reference to the section aua 
not exclusion as a result of a logical 
of TOsonins 12 I C 390=1930 S 93 
There is no conflict between S 29 (2) W 
Limitation Act and S 185 (2) Bengal Ten 
ancy Act There is an express reference w 
S 29 (2) to S 3 which Itself «fe« to 
Ss 4 to 25 and consequently Ss 4 9 to j 
and 22 are specifically made appj * ly 
far as not expressly excluded and the onw 
reasonable way m which Q (61 ^ ,v. 
read is that the remaining provisions ® 

Act if they are to apply are to be speaaiiy 
applied They will not be app hed by 
of the Limitation Act itself 1930 P 
The rules made by High Court 
Letters Patent or by v irtue of the 
cedurc Code will not amount to a P 
or local law High Court rute appr^i 
mate closely to bje laws ^hich 
ed at will They are subord 
tic enactments they must be j -nj 

the power from which they are d 
any other power fan materia murt. 

(F B ) Rules ol the Patna High 
Ch 7 R 2-Utters Patent Appeal-Time 
obtained for copy of judgmem ^ 

cannot be deducted 15 Pat L T 
P 353 Code of Ovil Procedure shoi^u 
not be taken to be a special o , 

N 642 11 O W N* O 

s 29 applies even to the Crowm 
fore a suit by the Secretary of State 
the Municipality for damages t^put 

caused to a police sowar s horse which 
Its foot into a manhole belonpng 
Municipal, ty which had been left 
breach of a statutory duty cannot w 
luted without giving notice as contwp 
Iv S 167 Bombay Distnct Mtnuci^^* 
and the suit must be brought 
months from the dale of the 55 

to the hor<e 131 1 C 181=1”* ^rt „ 
The Limitation Act does ,”^l^.,^cxtm 
revive claims which arc deelarea 
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the first schedule, the prmvions of •ection 3 ffwll apply, a« Jf p^rlof! were 
prescribed therefor in that «chcdu!c, and for the purpose of d'^cm'n'nc any 
period of limitation pre^cnbal for am '■uit, aj^al or application W any ‘p^al 
or local Ian — 

(o) the prmn*jons containcti in section 4, «ection< 9 to 18, and <cciion 22 
<hall apply only in v> far a«, and to the extent to uhich, thej* arc not crprcjOy 
e3ccluded by «uch special or local Ian ; and 

(f>) the remaininj; pro\-i»iont of this Act Miall not apply.] 

’1(3)] Nothing in ih's Act *hall apply to <uil< under the Indian Di\-orce 

Act. 


'[(4)] Sections 2d and 27 ard the definition of "ca^cnicnl” In S. 2 dnll not 
apply to ca«cs aridng in territories to nhtch the Indian ra»emcnts Act, IS82, 
nwy for the time bring extend 

* 30 and 31. feir S't'ft for uhich the feriod freserihed is jhoricr 

than that frescrihed l\ the ttdian titniathn Act, IS77. PfOX'isian for sxtUs by 
certain morlciaaees i« ternloncj nenltorcd in the secotfd schedule ] Kef by the 
FefeaUng and Amending Act, (X!Il of 19.10), S 3 and Sch U 

32. [AV/'ffl/r] Ref. 6v the Second RefeaVvig and Atnerding Act {XV!l 
o/1914),»V. 3cfjrf,?e/« /A 

THE FIRST SCHr.DUlX. 
iSff s'Thon 3 ) 

First Division. Sum, 


Decription ofiuit 


PrriM oriitnitaimn 


Timr frpin \»lii<li penwl 
I'nrm* to nm. 


I. To conteit an award of the 
Board of Revenue under the \S’a>ie 
Lands (Claims) Aci t8C3 


a For compeiuation for dolnt* or 
for omiltmg to do an act alleged lo 


Tatt / —Thttij 
iiart 
Thirty da>t 


rert //— 
Jari 

Ninety da)i 


tSIirn notIff of ihr Auanl It 
dftnerrd In thr ptdniitT. 


I ttlifn Ihe ftri or omUilon t«lri 
pher 


LEG UEF 

'The original sub Ss ( 2 ) nnd ( 3 ) were 
re numbered ( 3 ) and ( 4 ) by Act \ of 1932 . 
S. 3 , 

NOTES 

guished by lapse of time It abo docs not 
purport to cUcct the period of bmll'ition 
provided by an English stitutc nor ilocs an 
English statute come within the mnnlng of 
a local or special law referred lo in S 29 . 
-25 S L R. 222=1931 S I 2 t 

Sch I* Scope —The first schedule provide! 
periods of limitation for the Inslllullon of anil* 
and not for putting in defences i I’R 
32 I C 48s Penods of limllilion provided In 
this schedule are to be compuled inhirct lo llir 
provisions contained in the body or llie Aft 
1 C 336 The articles are to lx* «> comtninl 
- as to make them harmonious ami rondstrnt 
31 C 68t (F B ) ; aC M 780 If there lie two 
articles which may cover the cno* tlie innrn 
particular and specific of the two oiifrlit (ri |»] 
regarded as one governing the rase, ah ll am t 
26 C ^64 (F D ) ; 40 L W. 780 { Bfl A ijfJj \ 
127 1 C 889=1930 N 390 } 130 1(5 I'jT-’ 
1931 N. 47; 41 Dorn LU. i333‘^i(j4oll g«. 
If two articles are wide enough to inrlitde llio 
same cause of action and nelihrr of ihrm ran 
be said to apply more ipecififally than Ilir oilier, 
that which keeps alive rather than that wiilfli 


iMir* slip righi to me should grnetnlh, nj'att 
from tbo Ollier niullBhle « nndilrrntloiu, |ip 
prrfrrrert la? If uipi N 300 'llie 

iiniiirr of tlir <nu«e of nitliiii rniher than tjie 
form of the m|| ilrirriiiliirs tlir npidli nhllliv of 
the paritciilnr arllile un NI U Iln-Ho If}. 
780 .TMn/ini93jI | ay |l 3I. | niul 33 (1. 
30*1 nn the imlm ’Hie nlnliitlJTi an sn riniiieliU 
(lilt as lo iitnlip a irrtnlu nrilile riMiurahlr to 
him appllfolilp. tliiiiigli lliP mine mil, |f llnmeil, 
otherwise, svimid Jm\r nuna imder t\ if«s fAsoiMt 
able artlfle 19)4 A f.J. A. *1311 

'Ihe Ifliigiiagp (i| flip (iiTiil ininiiiii Ilf hill. I 
slioiild i)p III liilrnuplPil ns in miiy uiil llm liiin 
Inteiilhin of llin IritIdnIiliP, Mini Is In 1111, hy 
ilalltiK tlie lanin nf nillmi hum n Mnie wlini 
the remedy Is nvallnhlp in tlip |inil), (i-i II in 
'111 '1 he Iftw Ilf Umlinllnn npivlhahln 

to A anil Is itiA Inw In f.rin al (he Mmn 1 1 ilm 
ifisMliillmi III Ilm »ii[t, iiiii Mih fininnl iidn It 
ant'lerl lo Mm pinvlsn flml inltlni Mm ilijhi |n 
Ilm iHol'rfly III i|iiis||<>n Ims I rrM/slliiHni»liri| 
tor Ilm ilnhl In aim In |r>|iii | 1 1 )l Inirnl hrlnfo 

fim Irtler mw lamo Inin |iiim< lima it iliihi in 
s««5nMy hat Urn {»Mnitul»hrd, nr »lnld vt sub 
laiird, H tannni |m rvlvnl Ji\ snlirimri 
I linitrillnii Alls III Ilm alisnur |i| ispiMS 
aoMnvfdiiiK. M M,(ii)ii)|i m »iin..44 
Lit. ipl-^KHi M, ijll ' 

Art. 3l istKillMl* K'H Ahip 
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[Art 3 


D*scriptioii of suit 

1 Penod of Lmitation j 

Time from which penod 
begins to run 

be in Dursuance of an> enactment in . 
force for the time being in British 
India 

3 Under the Specific Relief Act 
• 877, section g to recover possession 
of immovable property 

4 i[* • • * 

Part III — Six 
monlhi 

S X months 

* « 

When the dispossession occurs 

• * *] 


LEG REF 

* Repealed by Act XX of 1937 
NOTFS 

Art 2 has no application to suits for recovery 
of statuloiy nmpenialion, but is confined to suits 
for compensation m the sense of damages for acts 
tthtek (are not legalised svrongs but) are aid remain 
torts A suit for statutory compensation aruing 
out of (or rather implied in) restrictions authorised 
by the ^^me5 Acquisition Act u governed not 
by Art 2 but by Art 120 15? 510=1036? 

513 The etpression “ m pursuance of any 
enactment * in Art 2 must be interpreted as 
meaning acting bona fide in conformity ividi an 
enactment, and not merely pretending to act 
or acting und r colour of such an enactment 
Art 2 should not be applied as if it were prosed 
against the averment of the plamufT, and there 
should be an enquiry as to whether the defendant 
had in fact, acted ta good faith or not laon 

ALJ 439 -I 935 A 538 (FB) eiro 4 L 

438-1924 L 169 SB 421 22B280 isC 

^9, 36 A 555 3R 368. 1931 AL.I 838 
The words alleged to be m pursuance of any 
enactment" m Art 2 must be reasonably 
construed and the person svho seeks to take 
advantage of the shorter penod of limiution 
must show that he had reasonable grounds for 
justir)ing his action under the parucular enact* 
menl which he then relied upon and not simply 
that he arbitrarily asserted or thought so He 
must in short have assumed to act in the honest 
of a supposed statutory power 39 
^ 9*5'“i937 L 748 ^\’bcre police officers 

exceeded their lawful authority and caused 
Jircdless hurt vvhen acting bona fide in exercise of 
what they undentood to be their duty under 
Criminal Pro edurc Code Hid that Art a 
governed the ca e and the suit for compensaUon 
brought more than 90 days afier injury was 
barred 1936 a 653 ^\'here in a suit for 
compensation the defendant pleads bar of limi 
tation under Art 2 there must be an uiquiry 
^s regards good faith before a dccis on can be 
come to as to wheiher \rt 2 applies or not, 
and if in the inquiry the defendant fails »o 
prove good faith he is not entitled to protection 
under Art 2 The case is even stronger if it 
becom-s evident that the defendant knowingly 
acted contrary to tlie provis ons of the enictment 
of which he seeks to take advantage and An s 
has no appt cation to such a ease 32 5 L.R 
106—1937 S ml 381 A suit for damages by 
a CIV 1 ti*f>ant for WTOOgful d srnissal is not 
governed by Art a It cannot be posubly aaid 


that hu dismissal Is “ an act done m pursuance 
of any enactment m force ’’ The suit is one m 
reality for breach of contract 159 IC iio^» 
•937 L 226 Suit for malicious prosecution 
against Mumapality — ^Art 2 does not apply 
to improper manner of doing an act out of malice 
and carelessness 21 I C 4 ^ 6 =j 6 OC 3li, 
39 Bom L R 881 It does not apply to suit for 
damages for libel against Police Inspector for 
libellous statements contamed m hii report 
made under S 202 Cr P Code 1937 A L.J 
20—1937 A 90 A suit for damages agamit 
the officer of the Court for selling property when 
decretal amount was tendered falls under Art 2 
44 A 219-48 I C 815 A suit for the rewoo 
of money legally collected by a MuniapauV 
but wrongfully refused to be refunded is governed 
by Art 120 and not by Art 2 36 A 555“ 

12 A L. J 052 See also 1939 L. 583 *5* • ^ 
680—1935 ^ 47 (0 "hat amounts to«>n 
tinuing cause of action 93 I C. 679“*9*7 
8i Suit to recover damage from a 
Committee on the ground that it had own 
negligent in the repairing of a dram outside nu 
house and bad thereby caused the fall of a wau 
and of the roof is eoveined by Art 2 and Art S* 
has no appbcation $1 , ‘59** 

I C 1 1 1 A sale of goods by the 
pany without the formality provided by b 55 
of the Railways Act is wrongful and 
damages for such wrongful sale ** 
sersion and is governed b> Art. 48 and not^ 
Art 2 ,5, fc 995=1934 P 507 

the canal authonues cut the bank of a cana 
avoid accident to the adjoining raUway and urn 
to the canal and plaintiffs adjacent null* 
damaged it was held that Art 2 was not appu 
cable 1927 PC 73=3iCllN 838 (P W 
(Reversing 4 L 432 = 1924 ^ ‘9^1 . r.. 

Arts 2 and 36— Smtfor wm^nsauon tor 
act done m pursuance of Catt e Trespaa Acr 
—Art 2 and not Art. 36 applies 39 
9t5'=i937 L 748 No doubt Art 2 of^ 
Umitaiion Act makes no reference whau^ 
to bona fides and mala fides But the prolW«wn 
of the Article cannot be claimed W * _ 

where it is shown and found that the act ^ 
plained of was a wilful and mal aous *ct ww 
the defendant could not have commi , . 

the honest belief that he was justified 
It under any enactment— and a ruit 
of such an aet may be filed wi th n 
Iimled by Art 36 19f2AL.IV 03 
•937 Sind 281 
Art 3 —See 13 1 a 641 
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Tirr IsDti^N Limitation* Act (fX or 1993). 


Wji 


D"»cnption of fuii j 

Period eiflm taticn 

Tin)' fromvihifh p'Tiod 
b rpi ro fart 


•(pCTt /I — Oai 

•{One year] 


5 Under the rummary procedure 
reictTed n m section I 23 (3) (/J of 
the CjJc of Civil Pracedure, igoS, 
•Iwherc the provinon of lurh sum- 
mary procedure d-vc* not exclude the 
ordinary procedure »n such suits and 
under Order XWk H of Ihr sail 
CodeJ 

kSTven ih' debt or ligui-'it'd 
demand b>^*n<'i payable of 
whm ih' prop<niy Irxom** 
rremrTaUe 

6 Upon a Statute, Act, ReguU 
lion or BjTlaw, for a penalty or 
forfeiture, 

7 For ibe Aages of a bouirhoW 

servant, ariLvan or labourer • 

On' j-ear 

*l One iT-ar J 

^^■^eT^ lhc penalty or forfeiture 
IS incurred 

ISTicn the wayrs aerrue due 

1 

8 For the pnee of food or drink 
sold by the keeper of a hotel, tavern 
or lodging house 

9 For the price of lodging 

‘(One year] 

‘(One year] 

WTicn the fond or dnnk 11 deli- 
vered 

When the pnee becomes pay- 
able 


LEG I^EF 

* Insfrted by Act XXX of 1925 

* Substituted by for ‘ six months 

•The heading ’ Tetl 11*— Or# }t«T mss 
omitted by tltJ 

•Substituted by Act XI of 1923 S a and 
Sch 1 for “Ditto” 

•Theuords "not proiided tof by ihu Schedule, 
article 4“ have been omitted b) Act XX\IV 
of 1939 


NOTES 

Act 5-^s( 41 BomL.R 518^,1941 n 343 
Art 5 does not apply to suits on promissory 
notes filed under O 37 C P Code 52 C 054 
-agCWN 589, 98 l C 78 

Art 7 —Art, 7 is applicable only to domestic 
servants 27 L W 30— 106 I C 329 The term 
* household servant as used m Art 7 must be 
read tjiwitm generis with the words artisan or 
labourer ’ which follow it It cannot apply to 
a person who is employed for the purpose of 
collecting rents of houses and as a male com* 
panion In hts employer^ journey abroad 8 
Luck 119=1933 O 393 A bisardhar in Oudb is 
not such a servant a6 O C 327= 10 O L.J 348 
nor a wcJghraan m a shop 48 A 164=90! C 
120 asALJ jo59=i 926A 172, nor a safes 
man m a shop 1935 R 235, nor a fenang 
teacher 8 M H C R 87 , nor onff who has to 
clean a temple 7 M gg nor a village barber 
1941 NLJ 102 — 1941 N 132, nor a contractor 
7M 100 JoB 196, nor a wet nurse 17 1C 
658=10 ALJ 395 nor a cook employed in a 
hotel 1937 M 340=(>937) « MLJ 329 
But see 28 I C 956 (Mad ] nor a motor car 
driver 62 G L.J 562-1936 C 808 As to a 
motor dnver who is provided with boardmg 
and lodging by the employer, see 38 P L R agg 
= 1936 L 66t Art 7 does not apply to a suit 
by a skakna for the amount of wages due to hmi 
in respect of watching the crops attached in 
execution of a decree, as he is not a labourer 
Within the meaning of that article Such a juit 


I* Ko\emed by Art 1D» 1935 AL.J 78 = 

1935 A. ioa Art 7 appha to a case where a 
household servant, artisan or labourer Is hired 
on wages per day, per week or per month and 
does no! apply tn the remuneration of a skilled 
person like a goldsmith Dut bv a goldsmith for 
recovenng the price of hu labour in making 
ornaments falls under Att 58 and not under 
Aft 7 JLR (»930) N 59a»iM8 N s 86 
It u open to a master instead of pacing the 
salary then and there to give credit in hu 
account books and treat him as his creditor 
TTien Art 7 docs not apply and ihc'ordinary 
rule of limitation applies 192Q M 37=27 
L.W 30 The word * artisan ’ in Art 7 means 
a mechanic or workman who has acquired some 
manual skill and does not mean person under- 
taking higher class of work 50 1 C 37=13 
SLR 140 So a suit by a mechanical engineer 
should be governed by Art loa and not by Art 7 
50 I C 37 A village carpenter is an * artisan ’ 
and a suit for wages by him is governed by 
Art 7 and not by Art 102 or Art 56 132 I C. 

885=1934 N 260 but not a village barber. 
1941 N 132 A motor car dnver u an artisan 
vyithin the meaning of Art 7 5R 477^=1927 
JU 279, 62 CL.J 562-1936 C. 808, 1936 
h 661 

Arts 8 and 9 — If Arts 8 and 9 apply to a 
clum for boarding charges gi I G 839= 
1926 C 530 Consumable commodities sold 
10 a rcitaurant would certainly come unde 
Art 8, but the mere fact that a propnetor of a 
store has a restaurant department does not make 
all articles of food which he may have sold in a 
different department lose their character of 
“ goo^ * and with it the benefit of the Art 54 of 
the Act Food and drink the price of which 
would come under Art 8 must be meals or 
articles of food which are cither consumed on the 
premises or are sent dut or taken away by the 
^tomer which arc intended for, or capable of, 
iinme^ate consumption m the state in which 
they are sent out that is to say, without cookings 
Jf from the restaurant is sent out, for uutaace, 
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[Art. 10 


Penod of limitation 


JO To enforce a right of pre-emp.^ *[One year] 
lion, whether the right is founded on 
law, or general usage, or on special 
contract | 


1 ! By a person, against whom any *IOne year] 
of the following orders has been made 
to establish the right which he claims 
to the property comprised in the order 

(1) Order under the Code of Civil 
Procedure, 1908, on a claim preferred 
to, or an objection made to the attach 
ment of, property attached in execution 
of a decree, 

(2) Order under section 28 of the 
presidency Small Cause Courts Act, 

1882 

11 A By a person against whom ‘[One year] 
an order has been made under the 


Tune from which penod 
begins to run 


\Vben the purchaser talrt, 
under the sale sought to be 
impeached, physical posses- 
sion of the whole of the pro- 
perty sold, or, >vhere the 
subject of the sale does tot 
admit of physical possessicffl, 
when the instrument of sale 
IS registered 
The date of the order 


an order has been made under the 

Code of Civil Procedure, 1908, upon* I _ 

LEG REF Ratha. i! not capable of being rt>T“]S'a“F« 

^Substituted by Act XIofi923, S 2 and possession of jo I C fijii 

Seh 1 for "Dillo' Sa, 109 I C jBa-igsB L 705 , 5° W" 

NOTES nor property m the pWR 

a case of beer, that would scarcely be drink in I C 903 1924 L 302 •?« ,i,ioosses5ieti 

that sense of the word It would be goods, 1913-aoIC 475 oropertJ 

and the same applies to article m Qns which do of tenanto), nor share m joint unOiwo™ ^ 


ortenanto),norsDarejiijDiiiiu*i—” m 

not require immediate comumption t939Rang 1923 L 75, 1930 A *55.(U» /pB). 

L.R 626^194011 17 undivided lamindan pwW ^ .C a dindf® 

Art 10 Appucabiutv— A suit for pre- 24 A 17 (PC) [As to property 

emption m respect of a pure and simple lease mahal srr 9 I C 3091 nor a share in w ^ 

IS governed by Art 120 and not by Art 10 68 PR 1918-47 IC 359 « 

19AL.J 442 — 621c 884 SrrobeJSC 184 possession of mortgagee or lessee 5 jZw 

So also in regard to a subsequent transferee 16NLR 37 (FB), 3 * * soS’=i 


from ongmal sendee 31 PR 1913=18 


J5 I C 890=8 N L.R 


1907 Ste also 17 PR 1915=28 IC 695 respect of usufructuarily 
So also where physical possession is not wuh 45ML.J 389— 1924M 57 and shops 

the Ncndor but with the plaintiff who bad is always possible in cases ^0 ^''he• 

executed a sale to the former with a covenant 8g I C 444=23 A L.J <^1 possession 

to pre-empt 40 M L.J 443=62 I C 27 So ther the property admits ^f^nce W 

also in the case of tenant bccommg owner under or not must be determine" _ .gg ^ 1924 
a foreclosure decree 1927 O 212 = 102 1 C the date of the sale a® ^.irues situa«“ 
22 (2) UTierc the document was executed as L. 302 In c .see of s.l=erpm”"„„ offices, 
a deed of gift but it appeared that the parties wk^r the jurisdiction of two jfgis 

really effected a sale and the person who sued tune begins to run from ,, gf the ert*T 
for pre-emption ucu shotai to haie been aaare of trabon and, not from the gther office 

th^ passing of ^onstderahon, h.ld that he should regarding rcgistraUon made m ^ ^ 324 

sue within the time prescribed by Art 10 and sometime later Q3AL.J condibon*l 

that S lO did not save limitation ia8 ' — -*■ - — “ 


sue within the time prescribed by Art 10 and sometime later Q3AL.J *°'*i,v®condibon*l 
that S lO did not save limitation ia8 IC Where in case of a mortgage “7 » 

257=5Luck 492 (PC) •^re0hoi928N 89(1) sale maturing into a decree • ume mo* 
But if ihi Jraud uas net known to ihc plamli/r, dehvery of possession after 5 J 
limitabon will commence under S 18, only from the date of the ongma* » ^,,5 of ^ 

from the lime when that fraud first become date of the mortgage and not j c. 4 ®'f 

known to him 36PLR 114=1934 L O78 , delivery of possession 39 i ’ In ea**,„ 

C. T „ - 3 75 A 3. >5 » > ffie repif 


1 937 97 i ^ 90 3 A 1 75 , I A 3 * • the r : 

oTARTi-so POLvr — PitYsicAL POSSESSION — Limi Sale requir^ to be sanction^ Ai,«natie’Vj not 

tation against tic pre-emptor begins from the Commuuoncr under j ,-of sale 

dale of the plijiical possession of the purchaser time begins to run from the pB 'it 

and not from the date of r>Tnbobcal possession from the dale of such sanction 7 e 

f PatLT. 578=4 PUT 277 . 1927 L 784 *9 I C 239 ^^'he^e by sale, 

A fractional sharcofxamfndan situated in sesera! possession « taken by vendee 





Axt. n-Al 


TlIC ICTIAS LlKITATlOX AcT (IX Or 1008). 


DeWTipuon of »uit 


an application b) tbc bolder of a 
decree for the ponewon of Imtn'n* 
able property or bN th<* pnrthavr of 
tuch properi' »oId in rrcrution of ■ 
decree, complamifl? of rr*i*tance or 
obJtnirtion to the de!i\Tty of po»«cnion 
xhereof, or opem an apyAxtation \ff an*) 
pmon diipo»»e»«l of luch proj^j In 
the deli'Ti^ of potmnon thereof to the 


^OT 2 :S 

bertft* to run only from the date of ule fV> 
TR tnt8«=*4a 1C. tea In a tun fevt pro* 
aenion bj a purchaser of a thare In lard, tie 
defendant cannot plead ly va> of defence hi* 
right of pre-emption \*hich has lircome btrmi 
by brtulaiion under Art to The ncht of pre- 
CToptjon, ii an inehoafe tight and in order to be 
completed it must be erercued If that nght 
u not itin enforceable, it cannot be a rrout^ 
of a \Tilid defenee aa CIS N iojO Where 
a purchaser under » tale deed In respect of uhich 
the cause of action for (he luU for pre-emption 
has arisen fubscquently transfer! the property 
to another, the ongmaJ cause of action for 
pre-emption w not thereby affected, for the 
subsequent transferee must lake the transfer 
only fubjeet to the nght of pre-emption though 
such a transferee ts impleaded in (he suit more 
than a )car iTter (he date of the tranifer lo hint, 
the suit tiled sciihm a )ear of the original talc 
u not barred by limitation I L.R (tnt^) All 
230=1930 AUJ as-tOSO A 15O 
Arts llandll A SoDPt Arm appucatiov 
—S« as to the scope of the articles t8 B 3C0 , 
-C M J33 2JB 873, 40 CUN 146, ig 
NUJ 308 Articles apply to suitj under 
C;P,Code. O ^‘1^ 63 and R 103 d‘rr Co 
M.L.J 120 36 fC 311 aP 372 50 I C 

yya, n L. 369=^31 PLR 130 IC aoo 

= I93 oAL.J i32a,43CUN lo^i 68CLJ 
261 = 1938 C 577. i?4« M 77={i94o) 2 
hi L.J 402 Claim orders in cases of altacli- 
ment before judgment arc not cosered by 
Art. tt 44 M 9oa=s4i ML.J 25a (PB) 
Suit though not barred by Art 1 1 may be barred 
by some other pronsion of the Act 50 I C 
6 (Punj ) , 53 C 302 The objector himself 
inust sue to set aside the order under O as 
R 63 6 LW 281=41 I C 684 A suit for 
declaration that the properly is liable to attach 
ment and for setting aside an order athmng 
objection IS governed by Art is tB 1 C 5in , 
50IG 6(Punj). f93 oALJ 133a, 13O 1 C 
412 = 1932 L 516, 1935 N 171 Art II is 
not applicable to suits by strangers to the pro- 
ceedings m which order is passed 57 I C as 
53 1 C 260 , 36 1 C 3 See etlsa 1940 L 497 , i«0 
IC 412=1932 L 5«6 (Article not applicable 
to suit by creditors other than the decree bolder, 
■who had not attached the propertvl Ont-p 
for symbolical delivery need not be^^t aside 
Mthm one year by strangers in actual possession 
of the land 24 1 G 771 = 1 bW 3, „„ 

appeal 30 M LJ 404“3» I C C15) SymWnl 
poucama in ptwe uiu— Khw tierdni 

by tenant — Suit for Ithaj possniion filed on^ 
year after Is barred by Art Jl-A joC I P 

C. C M -434 


Tmod of limitation 


Tim' frotnwfKh 
iPTini to rM-u 



3yt»- fOJ7 C gtC The tsonfi * a person acamit 
whom* In Art tl-A Include a drtTre hoWer *5 
C. 52! , 19 A 1 »J 53 Where il erefore a decree- 
holder bnnr* a suit for declaration ofhii title 
acaimt a llunl person In uhose favour an order 
under O 21, Rr oft, 09 or loi, ha* been made, 
hi* mil II pwernesl bv Art it-A 44 A Co7*-» 
2oAL.f 57s. «CL.J 537 ^’fl.R (loiOJ 
I Cal CftS" 103ft C. 384 . Com T^-R ?b5 , 
1919 A Cm Set elto tgo I C 200'* 1930 A I-iJ 
132a (a similar suit under O 2i, r 63 go%ern«l 
by An n> '>2 L.W 3Jl''(intoj a M L.J 
402 40 C." N* 146 So al*o suit by auction- 

pufeha«er <0 ntablish hi* nght tn possessioD, after 
damistaiofhis application fo be placed in acrual 
posswion under O st, r 90 24 C.\S N toot 
“SBfC 2» (fC.), t93o'‘I\sv tojt , Stt 
Co 1 C 905= 16 AL.J 53 But where 
such application waa ditmissed on the ground 
that the sons of the judgment-debtor were in 
possession m their own right, the suit is not 
cosemed by Art ii A 40 A 693-32 A L.J 
626 Article applicable to claim lo property 
attached before judgment Set 41 MuJ 253 
—70 1 C 419 (FB) , 79 1 C. 917-1925 M 
49 , 1939N >28 ButwiSalC 297“»934 
B 5O0 House attached In exeeution— Mort- 
gage proclaimed to be a burden on mortgagee’s 
objection— Suit by decree-holder to declare 
mongage null and void comes sMthin Art 11. 
<oo I C 763 1927 A 420 Tile articles apply 

to adverse orders against minors only wlierc 
they arc properly tcpresenteil 28 II 730 , 40 
A 325 , 43 1 G 31)5 at 39O (Nag ) Set abo 
31 B 40.1=10 DomLR 550, 27 C 243; Bo 
1 G 992 (Mno ) Ns here inert Is no nppllcition, 
the articles do not apply 13a I C 844— 
1931 ly COG Wlicre a claim under O at, 
R 58 IS rejected by the Court, which dedmei 

{ unidictlon on Uic ground that the chlmaiit 
131 no forur sMndi ihe onler of the Court is 
one under the C I* Code ivithfn the niennfng 
of Art ti, nnu n based on mch rejecUon 
would be barret! after one year But when 
the matter is one lo ulucli O ai, r 58, doe* 
not apply, It Is 1101 >\2ihin the nihihlef ol^Art 11, 
nltliougli the npphrnnt liy mistake intriHirl* lo 
apply under O at, R 50 1501^40 AnU- 

eabiU^ of article tu udi „udct S 7 , C V tl dc 
*937 hi 'VN lib 

tNiiTTiira >N\r*TU)ATioN I* NrirwiRS m 

MAur TiiR ARTirtr* ai rittueih ■w.ihe ntltile 
Is more romprrliemhr il an thfll « f II e jutiediuB 
artirir* ami applies |> itilem | rturtf widuul 
imetligathn 45 C 78 n-u1 G \S N 17m 

I 1l3(Mt)j 17 J' Ml at,ij u)* f ^ 
3 I-I 9»3 N tf'?! J943 N 
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[Art ll-A 


Description of suit | 

Period of limitation 

Time from which period 
begins to run 

decree holder or purchaser, to establish 
the right which he claims to the 
present possession of the property 
composed in the order 




NOTES 

5 P L.J 652 (41 1 C 468 eonlra) But see tontra 
40 A 325=44 I G 1005 , 50 1 C 649 , 3 L 
7=1922 L 108, 16 PR 1918=4410 528 
In the following cases Art 11 A has been held 
to apply Only where the order u made on in\csti* 
gauon 35 CLJ 537=26 CWN 853, 31 
1 C 444 , 41 I C 640 Where a claim u 
neither investigated nor dimtised, on account of 
delay. Art 1 1 does not apply to suits by claimant 
45 M 827 =a 3 ML.J 467 An order dis 
missing an application for default is not an order 
passed upon investigation 26 CWN 853— 
1922 C 2291 96 I C 943=18 CWN 77 
See also 3 A 504, 1937 N 170 31 M 5, 

1922 c 164 centra Claim — Withdrawal stating 
that suit will be filed— Dismissal— Suit— If to 
be filed within one year Set 41 L IV 500= 
1935 398 See also 41 L \\ 578-15610 

880 Dismissal of an application for want of 
prosecution on the ground that objector did not 
produce es^dence is dismissal on the merits to 
which article u applicable 20 I C 369 , 19 
A 953 (FB) 40 A 325 IVhere an objection 
iJ dumissed under O 2f R 38 as being made 
after unnecessary delay, the order rejecting 
the claim is an order made against the claimant 
under O 21 R C3 and a suit to establish the 
applicant s claim falls under Art ti 57 B 213 
=3a D«mLR 147-1933 B 190 39 CWN 

457 CL.J 5 An order simply directing 
a sale after noufying the claim u one against 
the claimant to which Art ii applies 4 M 
a8j=33 ML.J 335 (FB) WTierc the order 
was Petition not pressed as the decree holder 
has to file a separate suit for the purpose 
held that the petition was not disposed of and 
that plaintifT was not limited to the period of 
oncyearpresenbedbyArt 11 A 1933 MWN 
924 

hum NOT COVERNZD BY ARHCUE — AUT II 
does not apply as against a person who was not 
a parly to the proceedings in which the order 
sought to be set aside was made 42 PL.R 
Coi — 1940 L 497 Suit to rccoser property 
released from attachment before judgment 
under O 36 R 8 is not governed by Art li 
or 13 41 M 23=39 IC 8G3 Arts 11 and 

13 do not apply to orders on claims by Official 
Receiser to property attached 45 M 70= 
4* 'I l^J 334 Proclamation of sale under 
certificate under Public Demands Recosrry 
Act— Objections to— Rejection— Suit by objector 
for declaration of title and possession — Ltmi 
tation Isgcnemcd by Art it 17 p 44C>-s93g 
P tp9 Art II (1) do« not apply unless there 
has iieen an attachment In the manner prescribed 
W tl e C. P Code In cases wl ere the property 
has been or is sought to be sold under * mort 
gsge decree, there can be no attachment sviihin 
the meaning of o 21, R 58 and a sgu |„ contest 

»a mder passed on an objection to such « sale 
not be filed within one year 33 PL.R 


1033=1933 L 75 The executing Court will 
have no junsdiction to miestigate claim or 
objection under O 21, R 58, when once the 
sale takes place So dismissal for default of 
such claim after the sale being without junsdic- 
lion will not be governed by this Act 65 C L.J 
353=41 CWN 845 = 1937 C 390 Where 
an attachment effected m execution of a decree 
was held as irregular and the property was 
released and the claimants objection on the 
basil of a gift deed m his favour was formally 
accepted, a suit filed more than one year after 
that, to declare the gift deed as fraudulent is 
in lime being governed by ArL 120 1933 ^ 

449=34 PLR 443 An application under 

0 21, R too dismissed for want of cause of 
action, on the ground that the applicant continue 
to be in pouession of the disputed plots of land 
— Art ti A doe not constrain the applicant 
to bnng a suit withm one year 38 C L.J *5° 
— 1924 C 97 Nor docs article apply to a 

by such applicant on subsequent disposseswon 

1924 C 97 , 5© C 3>« 84 I C 87b 

after dismissal of a claim to attached propenyi 
the execution proceedings were disoi««t jff 
default of the decree holder and the atuchm^t 
ceased under O 2t R 57, the claimant 
not thereafter sue within a year after me aovw 
ordcrunderAri.it 51 C 548=39 7 p 

See also 41 B 64-36 1 C 627 But set 56 i 
481-38 MLJ 397 »937 N »70 

308 Adjudication between dcCTce 
daimant — Subsequent suit by claimant ^aim 
judgment debtor— Judgment debtor could 
up his title in defence and this article ** 
bl. .929 P 60, Th= »«= 
cb. a-x cf execution of a 0.0050?= 
no cause of action foe a eo.t by reteraoneo 
and the article is inapplicable t® 

.959 u 90 (a) Ceefan. aneobJ 
attached in execution of a money 
the father The sons objected to the 
under O 2t R 58, and the objection 
dismissed m January, 1922. and *“ 

a declaration under O 9*» ,i,-m m 

dismissed A fresh suit was filed p{- 

1994 after the.r fatlers death for 
the attached land which was sold m exec^ 
of the decree and purchased by ‘he 
holder Held, that the suit was not bai^^ 

1 tniiation, as the cause of action for tb 

being the alienation effected m «*5^^n 
proceedings after the sons objection haa 
dismissed and a suit for possession t 

competent m the I fetime of the father »39 . 
522=33 PLR 883 = 1932 L 460 o 2t 
cation by an auction purchaser under ^ * 

r 97 was allowed as to one item of pw^^ 
as being unopposed and dismissed as to an . 
Item, because the auction purchaser 

no eNidcnce Held that the order was nm 
nude m default but one made on 
■nd ■ suit to set aside »uch an order was 







Ait. { 2 ] 


Tjtf INOHV LmnxTins'AcT (IX or I'lns). 


MTu 


Descnption of tmt 

FcnArl of limtiaticm 

Time fro~i wfirh jvr>-»l 
to run 

12 To set aiidc an> of the f'llow. 

. ‘(One 3Tar] 


ing wlci — 







LFC RFF. di«fTTtion»f> *f«l »rVfn ItieJt Crwiri rrj^ti 

‘Substituted b^ Act XI of 1333, S 9 »nd ■ petition fir It m not •» if ihe ofdcr t/ 

Sch 1. for “ Ditto " ditmi«ul U the cnljr lubsiitio; order in the r»w- 

It cml) amount* to ihe Hi^b Court atnlainm:; 

NOTES from etertnim; iti junidictitm aod illrmrn^ Ihe 

by Art. ll'A. 155 1 C. yoa^sg C.\\ N* t6{»* order of the Sulmnlmalc Court to tUnd 1531 
*935 C. 9G7. Sff eln 1,L.R (193B) I Cal CQ5 X I7«»I30 1 C. 145 

•-1938 Cal 384 Wliere in ncmition of a llcfotrArt i i-A appliei, there muit hast been 
mortgage dec r ee the auciion«purtha»er obtained an act of dnpm»enion l>y the decree-holder or 
a decree and an order for t^anbolical delisTT> auction pwrebascr An order for dtbvery of 
against the lit defendant and he *ub<equentl> pooct'wn of land in the actual poneiiion of 
thought a luit aeainst the and defendant for tenant* made In favenir of the decree holder 
actual possession, the prexioui order in raecution purchaier under O at, R (fi, C. T Code, doei 
not basing been a final order cannot be con. not anKnini to dispottesiion vathin the meaning 
sidered to be passed under r 103 of O at of that article 44 C.WN’ 95t"7o CL.J III 
There u, therefore, no obligation upon him 10 «t9|0 C. iC An ii.A applies onlir to suits 
bring a suit for possession within one ^-car from b> a person who has been diiposscssed of property 
the date of that order and a suit brought taler in the delivery of possession in execution of a 
cannot therefore be deemed to be barred b) decree XMiere a person had not been dis- 
R. to3 1930 M 'N N 1051 Art ir.A does possessed of the properl> when the order under 
not apply w’here what is sought to be set aside O at, R 99 C. P Code, was passed against 
11 the onginal decree and not the order in him and the application which was presented 
ececubon proceedings, jt B t^Owtos I C. by him under O at, R 99. C P Code, was 
ao>«i937 u 184 TertTu of Art tt.A go to held to be inrrsmpeienl, the suit u not covered 
MOW that It applies only to cases where a persott by the terms of Art tt.A I9|0 L. 349 
whohasbeenactuallydispossessedoftheproperi) Art 12 Score asd ArruCATtov .—Article 
and who made an application under O st, applicable to suits to set aside a sale voidable 
R. too, and whose application was dumtssed, on any ground 49 I A giSAigaa PC. 33C 
then brings a suit sShere the platnufT was (PC.): 14 1 C 7^“ *4 Dom L R 954, 3a 
actually dispossesied long after the date of the M L-J 1 (i Ct t , 194* P 490 Arti«e 

ordec dismissing hu application under O at, does not apply where the sale is void eb t/iiM 
R. too, Imutation for a suit to cstabluh hu and ts a nullity . 35)6 404 (C), 4a C.l»j 
title and recover possession u that provided 69* 1915 C 114D. la M iCO(FB) Set also 
under Art 143 and not Art ti-A 1939 P a9 C 73 (FD> . 44 C 941 , aC A UJ 71G 
553*'ti7 631 Art 11 A is co-rebied lo Article inapplicable to suits for declaration that a 

and inust be read with O 31 R 103 of the »ale wra* fraudulent and cannot affect the nght 
Code, and the article applies only when the of plaintiff 34 I G G95 See a/to 14 P llj 
suit as brought is one by a decree holder or 441 11 B 119, qM 457, 6 A 406, I L.R 

auction pur^aser as such, and cannot apply (I9|i) t Cal 339>=45 GWN *77=»i94i Cal 
jf the plaintiff falls back on his onginal title 333, 34 C 341 , 33 P L.T 364, 14 PLT. 
as owner of the property in Suit treating the 441 — 1933 P 473 The suit need not be ex. 
defendant as holding pcnmssivcly 114 IC pressly to set aside the sale It is enough if 

725=1929 A 610 Art ii-A does not bar the relief sought cannot be had without setting 
jiuits for recovery of possession of unioovable aside the sale 25 G 179 (PC), to B 214, 
property after proceedings under Chapter VII 37 B 577, 9 PL.J 627 Art ladoesi^t 
of the Presidency Small Causes Courts Act have apply to void sales n applies only to cases 
failed J929 M 69—29 LW 537 wrhere the plaintiff was a party to the procee. 

Startino POINT OF LivtTTATiON — Time luns dings in which the sale was held 1941 OWN 
from the date of the order and not Ihe dale of 1328= tg4i O A 1013 The language of Art 
attachment and sale of property 40 M 733 la («) is wide and there is no reason to restrict 
= 31 ML.J 394 Time runs only from Ihe the application of the expression ‘ in execution 
date of the appellate order in case of a Leticis of a decree* to cases of simple money decrees 
Patent appeal 39 M j 196=28 IC 367 The a^'de applies to the case of sales on the 
But time Uken m an unsuccessful revision basis of mortgage decrees also 19610457 = 
p.ution to the High Court cannot be deducted igjtOWN Jri77>=t942 Oudh 33 Tlius a suit 
HBurL- J 93 — 27 I C 829 for possession of property sold in execution of 1 

Alt ll-A— [J« also under Art ii, decree is governed by Art 12 1 L 27=55 

Art. rr.A does not contemplate computation IC 833 See also 24 BomLR 423=1923 B 
of the peni^ of lirmtation from the date of any 162 Art t2 is not applicable lo a suit, by an 
order nassw m revision There » a clear ujvsuecessfvil claimint in execution ptoreedings 
disbnction between an appeal and an application for a declaration of hi* hen on the ricrery 

for revision \Vhereas the nght of appeal » a uuiPS out of a hypothecation in his favourt bv 
substantive nght created by statute, interference th* jaJim*nt.dcblor The suit !s not one for 
by the High Court by way of revision is entirely telling atide the iilc nor is It necessary for the 
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Descnption of suit 


Penod of Iinutation 


Tune from which pcnod 
begins to run 


fii) sale in execution of a decree 
of a Civil Court, 

{b) sale m pursuance of a decree 
or order of a Collector or other ofHcer 
of revenue, 

(c) sale for arrears of Government 
revenue, or for any demand recoverable 
as such arrears, 

{d) sale of a patm taluq sold for 
current arrears of rent 
Explanation — In this article “patm’ 
mcludes any intermediate tenure sale- 
able for current arrears of rent 


13 To alter or set aside a decision *[One year] 
or order of a Civil Court in any pro- 
ceeding other than a suit 

14 To set aside any act or order^*[One year] 


The date of the final decision 
or order in the case by a Court 
competent to determine it 
finally 

The date of the act or order 


LEG REF 

‘Substituted by Act XI of tgai, S 2 and 
Sch I, foil “ Ditto ’’ 

NOTES 

pUinti? so to do as he was not a party to it 
34 PLR 468*01933 L 10, 45 OWN 277 
"*94* C 333 Sale m execution of mortgage 
decree against father of Hindu joint family^ 
Sons cannot claim to redeem without setting 
aside the sale within one year t PL.J 
“31 I C 288 Ste also 1929 P 323 Article 
applicable to suit by minor to set aside sale 20 

IC 7t2 The rule u not 
alTccted by the fact that after decree, the plaintiff 
became rut juru at the time of execution pro 
ceedtngs, notice of which was served not on him 
but on the guardian ad him 39 M 1031 — 
32 1 G ggi A minor not represented by a 
proper guardian ts not a party to the proceeding 
and Art 12 is inapplicable 1922 L 447, 3O 
M 1076=28 ML.J 525, laB 18, 8C 656, 
II OC 346 The Article applicable in such 
cases IS Art 144 4O I C 399=113 PR 1918 
Article IS inapplicable to strangers to suit or 
proceedings 71 I C 8aa , 67 I C 804, 15 
PR 1912 = It I C 26 , II B 130 , 9 C LR 
18, 5 A 614 Suit to set aside sale in execution 
of a decree against third party is not governed 
by this Act 36 I C 3=10 Bur L T 225 Also 
suit to set aside a sale of property not belonging 
to the judgmcnt-dcbior, but to a stranger 26 
A 316 Abo a suit to recover properly which 
b sold subject to plamiiff s nghu 7 W R 
252 Also a suit for land taVen m excess of 
(hat included in the decree ig A 308 A sale 
under S iiO of Madras Estates land Act is 
not held in pursuance of an order or a decree 
of the Collector or other ofTicer of Revenue 
Therefore Art 12 cannot apply to such a case 
1927 M \\ \ 174 A suit to set aside a sale 
under the Bengal Public Demands Recovery 
Act 11 governed by Art 12 31 C.U N aog** 

•027 C. 315 also 1939 M \N N 91O (Lxe. 
euiion sale under decree on v-oid mortgage by 
Hindu father— Suit by sons for posaessum 
mongage decree and sale) 
sTAatiBo 1 oivT —In the case of a sale that 


requires confirmation, tune begins to run from 
the date of the confirmation, and in other WCJ 
from the date on which the sale becomes otb«* 
wise final to IC 87*13 CL.J 339 Set 
dso 23 C 775 (P C ) , 32 I C 391 (M ) , 

C 49 , J7 C 347 (PC) 

Art 12 (b)— A suit to set aside a revenue 
sale under the Madras Estates Land Act more 
than one year after the expiry of 30 days aft« 
the sale does not he as it is barred by Art * a W 
45 MLJ 840-1924 M 278, 

19LW 81 VoisslMWN 

390 Stt abe on the pomt 61 hLUj 203 “4 

IC 184—1931 M 724 

Cl (Z) —Sale for Government revenue w* 

03 IC 240-38 M 356*05 
afro 8 C 32Q , 34 C 241 > fiM 148 » 40 C ^ 
1359 (Suit unler >bsam Land and Revenue 
Regulation) , _ 

Cl (d) —Applicability to *alc "5”^A 

Patm Regulation, i8ig 4^ CLJ 5 
suit to recover property released ^m 
under O 38. R 8 is not governed by aru^ 
as the existence of the order releasing A 
ment ^forc judgment docs not bar 
4- M ,3-39 IG 86 A 4" O" 

tho article, set also 6 P L.J 85=60 I ^ „ 

Art 13— In a subsequent suit against M 

order in proceedings under Chap yll ^ 
Presidency Small Cause CourU Act, ther 
no necessity to alter or set aside any such a 
or order and Art. 13 has no application ^ v 
M 69 So also m I suit for declarauon 
to certain property after an order of the Inwl^i^ J 

Insolvency Act for sale of the ,®,i* be 

solvent in It, leaving the question ol t»ie ^ 
decided by a competent Cml 3 

6ai afro on the arucle 4* “3' 

70. cued under Arts 11 and 1 1 A 

Art 14 AppucABtUTY — Ipt 
for a plaintiff to get nd of an order “j,ef, 

m hu way before he can obtain a ^j^j.—iory 
although he may sue merely for ® one 
decree, mil the suit should be deemed w 
to set aside an order falling vntbin m p j 
of Art 14 ,5 L 389- >934 Pom. 

Ofiicl*! capacity ' —Meaning 39 
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The Civil Court Manual (liirLEiAL Acts). 


[Art 15 


Description of suit 

Period of limitation 

Time from which pened 
begins to run 

15 Against Government to set aside 
any attachment, lease or transfer of im- 
movable propTty by the revenuc-auiho- 
nties for arrears of Government revenue 

*[Onc year] 

When the altacnment, lease or 
transfer is made 

l6 Against Government to recover 
money paid under protest in satisfac- 
tion of a claim made by the revenue- 
authorities on account of arrears of 
rev enue or on account of demands re- 
coverable as such arrears 

•[One year] 

WTien the payment is made 

17. Against Government for com- 
pensation for land acquired for public 
purposes 

•[One year] 

The date of determining the 
amount of the compensation 

l8 Like suit for compensation when 
the acquisition is not completed 

•(One year] 

The date of the refusal to com- 
plete 

19 For compensation for false im- 
prisonment 

•[One year] 

WTien the impnsonment ends. 

20 By executors, administrators or 
representatives under the Legal Repre- 
sentatives* Suits Act, 1833 

•[One year) 

The date of the death of the 
person wTong ed 


LEG REF 

* Substituted by Act XI of 1933, S 2 “ind 
Sch 1 , for " Ditto ” 

NOTES 

more than one ) ear after the order of the Deputy 
Collector, which was one passed apparently 
under S 57 of the Estates Partmon Act, helJ, 
that the suit not being to set aside the order of 
the Collector was not barred by Art 14 1931 

C 29=53 CL.J 247 Ste aha 171 IC 267= 
1937 Pcsh 94 A suit denying a nght of way 
as atermed by an order of a Mamlatdar under 
Mamlatdar’s Courts Act, is a suit respecting 
possession of immovable property and as between 
Arts 14 and 47, \rt 47 applies to such suit 
33 BomLR 517=1931 B 256 ^\■here the 
suit was for declaration, against the Secretary 
of State that the order b) the Collector disposing 
of the suit lands in favour of the second defendant 
was null and void, and for possession as against 
the grantee, htld, the relief rcgardmg possession 
could not be awarded in this suit , that it was 
really a suit for declaration and injunction and 
governed by Art 120, and not b> Art 144 or 
74 1931 B 369=55 B 447=33 BomLR 

772 Certain allowance was payable by Govern- 
ment to defendants In December, 1917, the 
Commissioner had directed payment of that 
allowance to the 1st defendant A suit to 
recover the plaintiffs share of that allowance 
brought more than one year from the date of 
that order was held to be not barred b> Art 14, 
as the plainUff's claim was enurely independent 
of the order of Government 33 Bom R L 783 

= 19318473 

Arr J6 — Art iG requires lor its applicabon 
that the demand, if not for arrears of revenue, 
should be ** recoverable as such arrears *’ ^nt 
* settled * by the Settlement Oflicer under 


S 104 of the Bengal Tenancy Act are not 
of revenue and unless it can be shown that oy 
some enactment they have been made to com 
under that description or have “ ,g 

recoverable as arrears of revenue ^ . 
cannot be applied 10 them The fact j 
claim to such renu comes withia tte w s 
Public Demands Recovery Act would not awi 
to bnng that article into 
281=1 LR (1937) 2 Cal 769=«937,PC 244 * 

(1937) ■■ M i. J 834 (P c ) SmUor 

of water cess alleged to have been 7 

levied and paid under protest is govern ^ 
Art 16 46 M 488=45 M 

C8| (M) 4.^ MI^J 645. *9 3 

6C5 See aUo rB IC . 

N 75 (it would be tbfferent if 
arc uken under the Revenue .Jg 

The article is abo apphcable to j r.. 

recovery of penal assessment illegally lev 
an alleged wron^ul taking of water J 9 5 * 
474 A suit to recover the 
village service cess b> the plaintiff und p 
IS governed by Art 16 61 M L.J 754 93 

Ari^ 17 — Where there is no 
of the amount of compensation as ' _ 

Collector refuses to award any compel 
the article has no appheauon 34 4 ^ 

B 802 . 27 M 533 

RIoney paid to person apparently en uto 
S uit by person having mterest in 1 *"'^ ^ ^ tliM 
so paid governed by Art 120 and not oy 

Article or Art 62 i93a ? 4/ , ,n,pn 500 - 

Art 19 — Suit for damages for false imi 5 ^ 

ment or malicious prosecution is 

one y-ear rule under Arts. 19 and 23 1 ' C. 

=23 IG asTsjS CWN >85 See 3 

87a (PC) 






Ai:t.281 


Tnr Indus LuirrATios Act (IX or l'X)8). 


Description o'" run | 

renntl of limitation 

lime ftTrm which 
lirgini to run 

21 Byexccutort, admmutratorv or 
representatives under the Indian laial 
Acadents Act, 1O55 

*{On^ >earl 

n e dye uf lb, .Italh nf (b- 
person killed 

22. For compensation for any other 
injury to the person 

•(One >rw| 

'Mien the injury 11 nmimiiietl 

23 For compensation for a mali. 
aous prosecution 

24- For compensation for libel 

•(One jrarJ 

’(One year] 

'Mien the pUintifr 11 acquitted, 
or the pfosrculion it otherwnw ter- 
minated 

'Mien the hbcl IS publuhed 

25 For compensation for slander 

’(One year] 

"hen the word* are spoken, or 
It the words are not actionable 
in Ihemselscs, when the ipe- 
cial damage complained of 
results 

26 For eompemation for lots of 
imnce occasioned b> the seduction of 
the plainulTs sen*ant or daughter 

'(One yrar] 

'' hen the loss occurs 

27 For compensation for inducing 
a person to break a contract with the 
plain tiff 

•(One yesrj 

The date ofihebroieh 

28 For compensation for an illegal, 
irretpilar or excessive dutrest 

‘(One year] , 

Die date of the distress 


. LEG REF 

‘SubsUtutd by Act XI of 1933 & * and 
Sch I, for " Ditto " 

NOTES 

Art 22 — Jw 29 Bom L R i333e»t9J4B 290 
'Workmen 
* Compcfijation Act 5O 
«M3-I934B20 ‘Injuo'’ 
A 1 * connotation than physical 
hurt. Assault even though it causes no hwi ,, 
an oncnce to the human body and wroneful 
obstruction to a penon from entering a temple 
u an injury to her person and a claim for damages 
regardmg the same is governed by Art 23 fiS 
IC 84=1932 M 432 The proper article 
a damafts /or mining att<n 

We plointiff'i xLtft u Art 120 and not Art 22 
Injunes to person in Art 92 mean physical 
njunes to the plamtifT and this is not a ease of 
njury to the ^rson of the plaintifT 1036 
AL.J 574=1936 A 454 
Art 23-^«4 o C 893=18 CWN ,8e 

Proceedings under the Bengal Disorderly Houses 
Act not a prosecution but only a libel -m l r* 
'f S ‘-1 55= Art . /ppltt. 
the defendant did an act honestly believine that 
he was empowered to do it by some cnac^ent 
Otherwsc the suit for compensauon for wronrful 
oH =3 31^ 268 = 1^ R 

311, Time runs from the Umc the pfami^ff 
u acquitted or prosecution is otherwise^ 1^. 
n.lrf .7MLJ60 T.™ ™„. 
dischmt Rtvuioa pe„„„„ “ 

penod 24 BomLR 507=1922 B -irw 

hL 24 » doubtful if the same rule wm apply 

in case of ap^al preferred by GovernmMt 
against acquittal 20 C 4: In the case ^ m 
acquittal on appeal, or on revision, the date^f 


the order of the appellate Court 11 the itariir* 
point for limitation 7 A 20c IF n \ ® .. t ‘25 
635 (M) Su also I Cn hU) Al ° 

AL.J 1281 = , 93O All ?5rr'?37 

taken up in tevmon by hisbtr au biniS 

BomLR 80 1 J3 a 320 Stt aljt 39 

Art 24 — Lach publication of a hbcl pivm, . 

e^WN ir' 'a t'uTSt“d.ta“‘'^“"" di 

defendant for making a false 

the plaintiff to the ^hce whe^n “gainst 

was instituted, u a suit ’for yy, Prosecution 

“1? S'lYsl'P'r*" 36 mi lib "05“* 

bt^S ” ean^f, “YvYS°bV“I T 

atncIe'd"4'i4e,.Vwnh “ ’P™"' 
.anon rot .i4?i"'ir?t 'ffir 

ferorvrorca^e.''''Ti''‘'^^^^^^ 

P™P»g;jn.5h.'r.“eS’ e.2t' Tec" f ll;' 

patty ^ whote posteenon „ ‘6' 

no. bable ot becaute the ptopett?„“"tS 
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The Civil Court Maiiual (Imperial Acts) 


[Art 2^ 


Description of suit 

Renod oriicTUlatiln j 

1 Time from which penod 

1 begins to run 

29 For compensation for wrongful. 

*[One year] 

The date of the seizure 

seizure of movable property under' 
legal process 1 




LEG RFF 

^Aubsiituted by Aci XI of 1923, S a and 
Sch I, for ‘ Ditto ” 

NOTES 

of lU charactfr was itself exempt from 
seuurc Again the person effecting seiiutc 
or the officer under whose authonty the 
distraint is effected might have no power or 
jurisdiction to effect the seizure, or the dutramt 
Itself might not be m conformity with the provt* 
sions of the statute under which the Act was 
purported to be done It cannot he said that 
seizure due to want of jurisdiction is not cootem 
plated by Art a8 Such a seizure is an illegal 
distraint cpvcred by Art a8, and there is no 
ground for applying Art 36, which is a very wide 
and general article Art 28, being an express 
and speufic article, must prevaJ over the general 
provuions ILR (1939) Bom 791—41 Bom 
LR 1323— {940 B 20 

Art 29 Scope and appucatios op the 
Article— 39 PLR 948, 1037 Rang 533 
Distinction between Aru t land 29 S« 9IC 
773 The crux of Art 291110 the words “wrong- 
ful seizure " If the seizure is not wrongful, 
therecanbenocauseofaciion The seizure may 
be wrongful either because the property does not 
belong to the judgment debtor or the Court has 
BO jurisdiction to attach the property ft is 
because the process is illegal that the seizure 
becomes wrongful to as to gn e a cause of action 
for the suit The sale of the property after the 
wrongful seizure does not give a new cause of 
action 30 I C 157— 1931 N 47 5« afro *940 

Rang 276 (F B ) ^Vhcre in the execution of a 
decree against the judgment debtor, the decree 
holder wrongfully attaches property belonging 
to a stranger, the suit by that stranger for com 
pensalion for wrongful seizure is governed by 
Art 29 1940 Rang 276 (F D ) This article 

applies only where attachment is illegal od initio 
92 ALJ 977=81 IC 1038 = 1925 A 131 
Where a seizure is under a wnt of Ciouit, it is not 
wrongful unless it is shown that the Court issuing 
It had no junsdiction or the writ was executed 
against a person not a party to the decree 64 
IC 513=35 CLJ 480 S-^aUanaiC 463 
=42 C 85 (arrest of ship) There should be 
wrongful seizure of movable property under legal 
process 5«23MLJ 519, ^3 M 621 Where 
the plaintiff s claim is for recovery of the amount 
of money he has voluntarily paid to the OfEaal 
Liquidator to save his property which had been 
wrongfully attached by the latter and for damages 
Art 62 and not Art 26 appjied ii OWN 
398=1934 O 158 There can be wrongful 
seauie only where the property « m possession of 
the person. No doubt, constructive possesston 
also will do, but when there is no right to posses 
won there cannot be wrongful seizure and Art 29 
"t* '1® *Ppbcaiion 123 I C 362 (1)— 1930 M 
349 (» j Attachment of debt effected by prohi- 


bitory order does not come within thu article 
as there 11 no actual seizure 38 M 972=26 
M L J 168 (F B ) , and as debt is not movable 
property 23MLJ 519=1610 914 A suit 
to recover money wrongly psid under an order 
of Court IS not governed by the arlicfe 39 A 
676 , 35 I C 86 , 1 1 M 345 > nor a suit 10 
recover money ratcablv distnbufcd in execution 
of a decree subsequently revened 39 A 676= 
35 1 C 86 Set also 13 M 437 , 9i C 142 (P C -) , 
26 ML.J 166 (There is no wrongful seizure 
in such cases) 4WDngful attachment of mov- 
ables by prohibitory order— Suit for compen 
sation, 1^431 ML.J 257— 35 I C 98 Standing 
crops are not movable property within Art 29 
25 M L.j 447=21 I C 213 , 31 I C 796 (M) , 
17 OWN 308= JBIG 253, 18NLR 96= 
1922 N 812 Suit for value of crops wrongfully 
attached, cut and removed is not governed by 
Art 29 105 1 C 763— 1928 C 106 On this 

point, ste also 31 M 431 , 23 ML.J 630 i? 
IC 185, 32 C 459, 36 C 141 
constitutes seizure under legal process stt i* 
M 345 , 3O M 972 , 21 C 142 UTiere a certain 
amount deposited m Court by the receiver afr 
point^unoerO 40, R i.C P Code.isattaefled 
and paid to a person a suit to recover bade wen 
amount is not governed by Art 29, as (he attaca 
ment is neither seizure withm tee tneai^g 0 
Art 29 nor wrongful 1938 L 493 Smi 
recover damages for wrongful atuchment «iore 
judgment of goods falls under Art 29 and not 
Art 36 or 49 and the starting point of hnuUti^ 
IS the date of the seizure of the goods Suit fUeti 
by third party aggrieved— No difference i9J° 
M 635 In a suit for damages for the unlavrfid 
attachment and seizure of certain 
the date from which time begins to run is not me 
date of the attacliment, but the date of the 
seizure, and hence it u immaterial 'whether the 
attachment w or is not a contmumg wrong 

1934 R 329 A cause of action IS not suspended 

whife thi plaiAtiff IS seeking to prove m other 
proceedings the facts upon which his ca^e o 
action depends In a suit f*’*’ , 
wTon^I attachment, the time taken in S | 
the slizure declared illegal either on ap^^l f 
by other means cannot be deducted 1934 3? 

Suit for damages on account of sale of 

attached before judgment, at a low P”” 
injury to trade and reputauon caused by such 

attachment » governed by Article 38 J 
324—55 IC 786 Art 29 governs also a suit 
for v^ue of property wrongfully a«achcd and 
sold in execution 9 I C. 7?3=4 Bur L T 45 ' 

9 I C 774 , ,4 I C 182 (M ) , 23 M 621 , 4 
MLJ27^ ’ , 

Arts 29 and 83— Art 29 appbe* 
seizure and not to any suit aiuing out oi w 
happens later at the time of the sale the 

suit IS brought on an undertaking 
defendants in a suit under O 21, K ...ieeadt 
they would indemnify the plaintiff if he *u 



Art 3!] 


Tiir Ikpjan Limitation Act (IX or 1903). 


D*vnp(inn of luit 


30’ A:;ainit x ramer for compnita 
tion for losing or injunn; poodi 

3t Againn a earner for romnen- 
tation for non-dcli\cr> of, or ofla> 
in dcliiTnng, ^oodt 


LFG REF 

‘Substituted b> Act XI of 19*3 S 9 and 
Sch I, for ‘ Ditto 

NOTES 

m the luit, It IS Art 83 that applies to such suit 
1938 L. 196 

Art 30 Loss oa Kjlrs to Goods —Ijntt of 
goods may anse from non-delivery as well as 
imsdchs-ciy a P ia2=>t P L.R iGq (a L. 103 , 
41 M 871 , 43 M 617 , 43 B 36G. Ref to) 
But )9 IC. 477»taa PWR 1913 (there 
must be actual losing of goods by tiie earner 
himself) Short delis er) u loss of the portion 
notdelnered 4PLT 331 Suit by consignor 
against a Railway Company for compensation 
for loss of goods owing to the loss eau^ by 
negbgencc or theft of eompan) t servants is 
governed by this article 38 1 C soiaaoCW 
N 696 Carrier includes carrier by sex aC B 
562 Port Trust Board not a earner within 
this article toIG 972 — 45 LR 23(1 A suit 
for compensation for non«deIitery of goods by a 
Railway u governed by Art 31 and not by Art 
30 1927 P 335-8 PLT 7O7. 5P tod 

STARn>o POINT OP Liuitation —In a suit 
against earner for compensation for injuring 
goods, time does not run from the date of the 
plainufT 8 knowledge Time begins to run from 
the date when the injury was actually caused 
and the burden of proving when the injury was 
caused rests upon the earner 1941 C 304 
The article refers to losing or injuring goods by 
the earner and not by the consignee and time 
begins to run from the time when the carrier 
lost or injured the goods and not from the lime 
when the consignee has suffered loss 19 I C 

g , 45 A 43=2oALJ 792 J«ei:xei3PLT 
5 . 1935ALJ 398 =i 935 A 407 =i 57 lG 
46, 1937 R 523 Merc nondelivery is not 
proof of such loss 7B478, 12 C 477 Where 
a railway company has not proved that the 
goods were lost more than one 7 car before the 
suit, a suit brought within one year from the 
date of refusal to deliver is not barred either by 
Art 30 or 31 17 1 C 419=23 M L.J 511 

The onus is on the railway company, in a smt 
for short delivery, to prove when the loss or 
injury to the goods actually occurred and that 
more than one year has elapsed from that dale 
Where the company had on the other hand 
throughout taken up the position that no loss 
had in fact occurred Art 30 is out of the question 
13 PLT 695 Where poruon of goods was 
missing and plamUfT soffer Co take delivery of the 
remainder was refused, a smt for damages filed 
within one year of the date when the plaintiff 
sought to obtxn delivery IS wiihm time 47 A 
540=23 A LJ 398 

Arts 30 and 1 15 — ^The law relating to com« 
mon carnen m India is contained in the Camen 
Act and the definition of " common carrier " m 
C C Ml— 435 


Prnod nflimiution 


Time from vr| ith 
lirgini l» fun 



5 2 of that Act nccludes the Government from 
thatca(egor> Art 30 which applies to •‘carnen * 

does not, therefore, apply to a suit againit the 
Government rtlaung to camige by railway 
An 115 IS the Bppronnatc anicle 1 L.R 
(19JI) 2 Cal iCo Sft eho 193O C. 298 
Art 31 — .S're afre under An 30 
ArrucATiON or Titr Abticlk —Article applies 
to suiu against State Railwa>s also as the word 
used 11 * c-imer ’ and not " common earner ” 
which does not include Government for the 
purpose of the Gamers Act, 1C65 1933 a niO 

-141 ir 1029 Sft ebo »933 A 
AL.J 79C A suit against a earner for com- 
pensation for non-delivcry of goods 11 govTmed 
by An 31 whether the suit is laid m contract or 
ton and Art 4O would not apply even if an 
allegation of ronvcnion of goods u made 

6 If 3O«“C0 > C 974 , 5 P 100-1927 p 335 

-8 PLT 7G7, 1928^371, stuck 102^ 
Sft ali-> at to the applicability of the article in 
prefennee to Arts 48, 49 and 115 4 p 483^ 

89IC C72, 90 IC t35, 6 PLT 565-00 
IC TTS . Ot 1 C A -ft. * L 


ouiv 072, 90 1 u 135, OJ'LT 565-00 
•C 374 ; C7IC 753 “« 935 A 785 , 33 a 
544 ««t>IC 122. 39 M 1-29 l(li.T 212 
3. ia 474-il^LK 174, 5 ?IC 57o^i‘3' 


bLR I, 24 i C 676 (Art 49 woulo apply 
where there is proof that the goods are still m the 
possession and custody of the earner) Suit for 
pnee of goods lost by capsumg of boat falls 
under this article 1928 G CoG Suit by 
consignee for damages for the loss of poods in 
iransit— Art 31 held applicable 46 M L. J 302 
= 1924 M 567 Article is not limited to suits 
^ consignees Suit by consignor also is governed 
2 L; 5 “ C 372 = 29 CWN I77' „ 
^-‘9*4 G 173, 44 c 16, wnfrV 
Mi^clivery «» not nondelivery withm Art 31 

and IS covered by the residuary art iis 
PWR 1913-19 IC 477 ^it for wrongful 
ronvrrsion of goods, u not governed by tins arude 
but by Art 48 1935 A L.J 61 = 1935 A i^G 

G<^ not lost but m possession of company- 
^ public auction-Smt for dL%es 
governed ^ ^ 48 and not by this article .l/j 
A Goi = 1935 A L J 793 As to suit to recovw 
the surplus proceeds of sale held by the Railvvav 
^mpany under S 56 of Railways Act. 

M 823 41 M L J 205 Cited under Art 6*^ 
DcUy m taking del.vcry-Camer not conwrtirf 
^ bailee for purpose of limitation 1933 A 

STAaTiND Foot OF LtarrA-noN — An 31 fwii 
one year frotn the dale when the goods oughUo 
have been delivered 10270 478^5! ““ 

no time is fixe^ the smt may belLululed ISS 
of a reasonable t.^^ 
the dehvery of the goods 45 A 43=20^7 t 
792 On Ihu^int, srr afr, 44 ^ 

*30 . >3 P'L T 695 The qSstion u 1? Vh£. 
pUintiffs phanecs of recovery from the 
^mc hopeless u immateriij 6 L 301 = 
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The Ci\il Court Manual (Impirial Acts) 


(Art 32 


Description of suit 

1 Penod oflinutalion | 

Time from which penod 
begins to run 

32 Against one who, having a 
right to use property for specific pur- 
poses, perverts it to other purposes 

Part V — 7it» Tears 
* [Two years) 

When the pervcnion first be- 
comes known to the person 
injured thereby 

33 Under the Legal Representa- 
tives’ Suits Act, 1O55, against an exe- 
cutor 

‘[Two years] 

When the wrong complamed of 
IS done 

34 Under the same Act against an 
administrator 

•[Two )ears| 

Ditto 

35 Under the same Act against any 
other representative 

'[Two years] 

Ditto 

36 For compensation for any ma! 

•[Two years] 

'^Vhen the malfeasance, mu 


LEG REF 

^Substituted by Act XI of 1923 S 2 and 
Sch I for ‘ Ditto ” 

NOTES 

L 478, 46 MLJ 303—1924 M 567 But 
where defendant failed to send a definite 
reply for a long tune and was responsible for the 
delay m the institution of the suit, it was not 
open to him to plead that the suit had been 
brought too late 13FLT69S Majorporuon 
of consignment delivered on a certain date— 
Presumption is that the rest also ought to have 
been dehiered on the same da> 103 I C 3Q3 
eaiga? P 335 

Arts 31 and 48 — ^The correct article of him 
tation applicable to a suit against a Railway 
Company for damages for misdeliiery of goods 
consigned is Art 31 and not Art 48 1937 

ALJ 794= « 937 A 632 
Arts 31 and 49 — A suit agamst a Railway 
Company for compensation for non delivery of 
goods IS governed by Art 31 and not by Art 49 
and must therefore, be bioughl within one >car 
of the non delivery, no matter ivhat the circum' 
stances arc which occasion the non dehvery 
The company docs not cease to be earners for 
the purposes of the Limitation Act, because they 
detain the goods of the plamtiiT in respect of a 
claim for their charges before malung delivery 
The company s claim arises out of the nghts as 
earners to claim wharfage and the plaintilT 
cannot plead that the company's position as 
carriers was at an end and that the refusal to 
dchver the goods was unconnected with their 
position as earners when their very claim to 
detain the goods arose out of that position 1936 
N 21=31 NL.R (Supp) 79 

Art 32 Appucability — Art 32 can pro 
pcrly be applied only where the person prowreded 
against had, before the perversion tn respect of 
which he is being sued toolc place, a right to 
“ use the property for specific purposes Art 32 
u not intended to apply to a case in rrp ct of 
land in which the person proceeded against bad 
no other nght than a nght in common with the 
general public, to pass over it 1928 L 794 » 
1929 T, 816 Nor to one who has a mtre lutiu* 
to use the property 1934 A Nor to case* 
where m substance the plaintiff seeks a greater 


relief Where a tenant without the landlords 
consent builds upon the ahadi land which is no 
part of his tenancy lands he, by such act, late* 
exclusive possession of such land to the ouster 
of the landlord, and a suit by the landlord for 
the demolition of the building is not suit falling 
under Art 32 «937 ALJ 5io“i937 A 47* 

i'ee 1937 A L J IS3I«I938A 20 Placing 
heavier beams on plaintiff $ wall and replacing 
thatched roof by masonry roof, is no perversiM 
of the purpose for which the wall is to be lued 
and a suit for removal of the beam d^ not 
come under this arude 46 A 68*7810 |93 
1938 A 20-1037 ALJ I23> 5“'/" 

contra 1922 A 320 Suit for possMSWi' voaet 
D T Act, S 155, on the ground el 

nususeoflandisgoverncdbythisarude 33 

923-20 OWN 661 Sti elsoOA 440 » 5? 
fir to9*i940 P ic>6.64CLJ 7». »4£ 
160 and 5o A 5'9 (•0*0 for removal of me- 
pUntod by lenanl) Suit for injuncnon ra™. 

log defendant from culmalin3 land rwerve 

'Sow o| 

structure erected by tenant or 

.o,u„et,on .9at A 8.4 , I ^ .o3-8 

ALJ 914 Also suit to eject the 

have built upon a common burmng g^^d 

appropnating it to their own use 1929 “ a 

A co^er of a sWaf ^served for specie 

purposes perverted it by using it for building 
pur^e A suit by another co^wner for per 
raanent injunction fails within this arhde 9 9 

L 533 118 IC 447 ** ^,ull 

(Suit by one of tht propnetors of the v-ill^« 

against the rest in respect of , r 

ah«i4L 267 = 14510 553 

472=1934 L 701 The nouon 

applied only to cases ex coniraetu caimot be 8 

ed as correct When one proprietor a 

sued another for an injunction to 

removal of various constructions on a part 

village land, held that the case 

Art 32 and not Art 120 121 ^ O 10 W 

L 283 i'rro/jo 1937 ALR 1093 " “g q. 

appbcability of the article, see 10 A 034 

546 (FB), 29PunjLR 30O A^-rLE— Suit 

Art 36 Son* GOVERNED BY Artic^ 

for damages in respect ofseuure of Bom 

17 C WJ4 308= 18 I C 253 




Art 36] 


Tlir IsDtAN ijXtlTATION AcT (IX Of 1^) 


.Mo 


Description of suit 

j Period of limitation 

Time fnvm wl ich perxid 
liegini to run 

feasance, misfeasance or non feasance 
independent of contract and not h'^rcin 
ipcaally provided for 


frasinre or non f'assncr takes 
place 


^OTI:s 

L.R. 1333 (lUcigil dutrcss uilhoul jjfi'cJiCtion 
— Suit for corapcmatjon) If a luit *n^ft out 
of tort, OT »f Jt an»« both from tort and contrwl 
and there is no vtaii'er of the tort, it hat to be 
brought wthin the two ^-can allow by Art 36 

IL.R (193B) A «4'^>930 A 3<*j 
St€ flbo 1939 Lah n8 \Miete a 
person dissuades other persons from taking; 
a certain buildini; on rent b) making 
false statements as to habitability and safet> of 
building, the person so representing it liable in 
tort, the tort Ming analogous to slander of title 
and falling within the broader description of 
injunous falsehood The action u one for mit* 
feasance independent of contract and Art 36 
applies to such action I L.R (133O) Nag 348 
*=1938N O4 Suit to recoscr damages resulting 
from cnnspirac) 13 I C. 721 — iS C \S N 145 
Suit for damages for wrongful excommunication 
from caste is governed by this aruele 37 Oom 
L.R. 417 Suit for comperuaiion for loss caused 
by irregular sale in execution of decree Set 
1934 L. 13C Suit for damages on account o 
injury to ttoeV caused by attachment before 
judgment 38 hf LJ 324->55 IC 7flG Suit 
Tor damages for wrongful use of water by tenant 
1936 M 350-70 ML.J 355 Suit for com 
pensation for wrongful auaenment of mosables 
by the issue of a prohibitory order 35 I C 98 
—31 M L.J 357 Suit for compensation for 
detcnoration of goods caused by wrongful deten* 
tion by Police go 1C. $09—44 CUT 403 
Suit for damages for institution of wrongful civil 
proceeding and for slander of goods 46 C L j 
4$$— 1928 C I Sif also 1938 N 84 Suit for 
damages for loss of ship caused by collision at sea 
owing to the negligence of defendant s workmen 
II B 133 See also 32 M 34a 33 C 459 , 36 

C 141 (FB) Where an attachment by a 

E laintiif w'as stayed by a nval claimant pending 
is suit for establishment of claim and the 
claimant having misappropriated the goods 
attached, the attaching decree holder sued him 
for compensation, held, that Art 36 and not 
Art 48 or 49 applied to the case 54 A 467 
kVhere certain movables were attached before 
judgment, but the suit was dismissed on appeal, 
a suit for compensation for loss of profits and 
reputation caused by wrongful detention of goods 
u governed by Art 36 read with S 23 22 

ALJ 9775=81 1 C T038 Loss of goods due to 

capsizing of boat— Suit for pnee of goods u 
governed by Art 36 107IC 723 = 19280 306 
Also a suit for damage to house by bunting of 
Mumcipal fittmgs by the negligence of the 
Mumcipahtv 1929 L. 730 Application under 
S 235 of the Companies Act to recover com- 
pensation from an ex-director for misfeasance u 
governed by Art 36 8 L, 167=1927 L 433 • 

54 B 226 = 32 Bom L.R. 232 , 1930 MWN 
9^=32 L.\V 555 See 169 IC 640— 1937 L 
709 (Suit for damages for making false acciuation 
to Pohee) 


Sirn AOT oovTiutro AancLr — Art 3G 

does not include wronct rornmilinl by cniitee^ 
in respect of tnisis Art 120 and not An 36 
u the proper article applicable to a suit filed 
againii a truiiee or cx Iruslce, b> a rotruiiee 
or a surrreding truitee of a trust, to make good 
the Iocs fuilained b) the trust b) reason of the 
defendant s omission to collect mone^-s due to 
the trust I L.R (1938) \l 58fi“47 344 

= 1928 M 3S3-(I93») I Ml.J 334 (FR) A 
suit lor compensation for breach of a term in a 
compromise 11 govcmetl by Art 115 and pot by 
Art 36 or Art 120 , and the fact that sucii 
compromise 11 merged in a decree none the less 
makes It a contract wuhm the meaning of Art 1 15 
1034 1* 7 Tlic defendant borrows from the 
pUinlifT his car for pnvatc use and while it was 
m hu use it met isith an acadent which resulted 
in considerable damage 10 the car The 
plainlifT sued to recover the repair charges and 
merest by way oT damages IMd, Riat the case 
was one of bailment and that the claim for 
damages was governed by Art. 115 and not 
Art 36 1933 O 51O Suit for damages 

against a SuWnvprtlor of Police for tnalicioiu 
arrest i» governed by Art 4 and not by Art. 36 
if It u found that he had a tona fide belief as to 
his statutory powen, though malice is proved 
1931 A L.J 8$8 Suit to recover money paid 
under rateable distribution, not governed by 
article as there u no non feasance or nusfeasancr, 
or malfeasance in respect of the money 39 A 
322—39 1 C $32 Also a suit for recovery by 
assignee of debt attached and received by 
attaching creditor subsequent to assignment 
38 M 97a 2G ML.J 1C6 (FB) Also suit 
for damages against a person untruly representing 
hioiself to be agent of another and inducing 
plaintiff to have dealings with him 38 M 275 
=25 M L.J 256 Also suit against chrector for 
losses arising through negligence 5 L 27 
Article inapplicable to claim by the liquidator 
of a Company under S 235 of tlie Compames 
Act as It u not independent of contract 47 A 
699=1925 A 519, 1933 S 103=14310 713 
Hereditary temple anhoka — Suit against trustee 
for emoluments — Limitation — ^Art 102 applies 
and not this Article 68 M L.J 132 
Startino Poist — Time runs from the date of 
the tort and not from the time when it is known 
to the plaintiff 33 M 71 a right to sue 
for misfeasance of directors of compames arises 
from the date of misfeasance and is governed 
either by Art 120 or Art 36 54 M 153=60 

MLJ 280=1931 M 58 SwahalLR (1038) 
M 586=1938 M 353=«(«938) » ML.J 334 
(F.B ) (Suit by succeeding trustee against old 
trustee to recover loss due to failure to collect 
trust funds) , 1941 PCs Where each act of 
depositing silt on plainufls* grounds afforded the 
pluntifTs a separate cause of acuon, their rehef 
m respect of ^t deposited more than two years 
before suit is barred under Art. 36 a? ST R 

41=19338 176=14410 45» 
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[Art 37 


Description of suit 1 | 

Period of limitation | 

Time from which penod 
begins to nln 

37 For compensation for obstruct 

Par: IT — Three 
years 

•[Three years] 

The date of the obstruction 

ing a \vay or a watercourse 

38 For compensation for diverting 

’niirce years] 

The date of the diversion 

a watercourse 

39 For compensation for trespass 

•[Three y ears] 

The date of the trespass 

upon immovable property 

40 For compensation for mfnng 

•[Three years] 

The date of the infnngemcnt 

mg copyright or any other exclusive 
prxvil^e 

41 To restrain waste 

•[Three scars] 

ISTien the waste begins 

42 For compensation for injury 

•[Three years] 

When the mjunebon ceases 

caused by an mjunction wrongfully 
obtained 

43 Under the *[Ind an Succession 

•(Three years] 

The date of the payment or 

Act *923 seebon 360 or section 361 ] to 
compel a refund by a person to whom 
an executor or administrator has paid a 
legacy or distributed assets 

44 By a ward who has attained 

•[Three years] 

distnbution 

\Vhen the ward attains majo 

majority, to set aside a transfer of pro 
petty by his guardian 

niy 


LEG REF 

^Sutsututedby ActXI of 1923 S aandSch I, 
for Ditto 

* Substituted for the words and figures 
“ Indian Succession Act 1865 S $''oceS gat, 
or under the Probate and Administration Act 
x88i, S 139 or S 140 by Act VIII of 1930 
S 2 and Sch I 

NOTES 

Arts 36 and 39 — UTiere the claim is for 
damages in respect of removal of clay it is not a 
mere claim for compensaiion founded on trespass 
so as to attract Art 39 but it is a claim m respect 
of a tortious act which comes vathin the scope 
of Art 36 1941 O 172 

Arts 37 and 38 — See Sa I C. 482=1925 
N 189 ^ 

Art 39 — Standing crops arc inimovablc 
property and the attachment thereof if lUegally 
made constitutes a trespass wthm this arbcic 
□5M.LJ 447 21 I C 913 aln» cases cited 
under /it 29 on the point. Trespass includes 
the mischief committed by the trespasser after 
entering on the land 03 MLJ 618=17 
600 Thus suits for compensation for injury to 
crops (i925)N 189 23 MLJ 618=17 IC 

605) or for loss caused by the cutting of gum 
trees by defendant (20 N L R ^=80 I C 769= 
1924 N 125) and smt for damages for cuttmg 
and carrying away crops [23 C 692 (F B )] would 
fall under the article See also 1941 O 172 
(Suit for damages for removal of clay) 

Art 40 — Suit for damages for uifhngcinent 
of trade marks is governed by this arucle 45 
PR. I9i9“5t I C 434 As to the appbcabiliiy 
of the articled flho 3 G 17 Under the 
oopynght Act an infringement takes place not 
fciuy when a book is re pnnted but also when a 
sook In respect of which a copyright exists u 
old There u a fresh cause of action on the 


sale of et cry book. 1934 A 922 

Art 41 —Time begins to run when the waste 

begins though it IS a conlmuuig wrong SeeasB 

644 (FB) 

Art 4?— As to the apphcabilify w 
injunction granted by the lower Court but ois* 
solved CD appeal jm6IC 443=16 CuJ 34 
See alto 42 C 550“26 I C 296) holding that no 
suit lies in respect of a permanent injimcMn 
obtained maliciously which is subsequently ms* 
solved in appical 

Art 44 Appucabiuty — O ne coadison 

precedent for the application of Art. 44- “ 
the property should be property bdongu^ to 
ward 1930 O 82 , and it must have actually 
passed out of the hands of the minor *93° 
AL.J 14,6-1930^858 TheJ^taUonAct 
draws a distmction between void transactions 
and voidable transacbons and while a longer 
period IS allowed for remedies arising out ot 
void traiuaclions a shorter penod has be 
presenbed for all acbons seeking to set asi^ 
voidable transacbons , and it makes no dineren 
that there is also a prayer for possession rt » 
also a well establish^ principle that, when 
there is a specific arbcle applicable to a 
general arbcle like Art. 144 will be 

68 MLJ 87-40 LW 760 Article does not 
apply where the bansacbon impeached uvo 

aS ualu which need not be set aside 9 37? 

-13 GL.J 277 See alto 1936 M 884-rZj' 
MLJ 366* 3b M 393 39^ 456. 1^ 

897 1928 N 262 , 32 L 'V 680=1930 M U 2 
1^7 41 BomLR 867-19398 

of minor s land by minor jointly witn ^ v 
guardian — Latter not described as 
Recital that land belongs to boto^° 
considerabon was for purposes of bo“ j, 
void and need not to be set aside. luch 

to reoaver property transferred tin 

ahenabon will be governed by Art *44 rv 



Art 44] Tnp LtMrrATWN Act (n< or 1^) 


^OTrs 

456=56 1C. 515 = 58 ML.1 337. «3 C. fio 
Set cUo 33 1 C. 436 {M ) Alw * tuit lo awdc 
a pCTinanCTit lease by the ntortRs^or vihich h 
held lo be wid ai bein^ a clog on the e»^it\ of 
rrfemption 53 B 360 — 1535 B 1C6, 1530 P 
337 (luit to let aside release b> guardian of 
lul^soil nghu of minor mortgagrr) So also, 
where the property has been alienated by the 
guardian <u 1/ it urrt hit exn, and the morigaree 
treats it as the personal propert) of the guardian 
and has it sold as such, Art 44 rannol apr>l> 
1535 A 417 = 157 I C. 118 Ifa sale IS hela to 
be sold owing to fraudulent rcgistralion, there 
will be no need to set it aside and a suit to rectisTr 
possession of the properties cosTred by the sale 
deed will not be tarred, though brought by ihc 
ward about eles-en years afier the date of the 
sale On the other hand, if it is not \oid then 
such a suit has to be regarded as one for setting 
aside the talented As possession cannot Ik 
obtained unless the document is set aside, such a 
suit should be brought within three yean from 
the date of the sale 5t M 353=1531 \! 45= 
60 M L.J 701 A safe is not sotd for mere 
inadequacy of consideration 3O I C 704 = 9 
365 Article applicable to cases of morl 
K*5«. 3* 1C 8ii, 1938 MINN Cog of 
exchange, 17 BomLR 1137. and of sate of 
equity of redemption 44 0 743 (suit for redemp> 
tion cannot be brought without nnt setting aside 
sale) A suit by ward’s purchaser in combi 
nation with ward u Mthin article 49 B 309= 
86 1 C 879 S<€ eUo 98 A 30 , 44 B 749 , 

1539 M 313 The article applies to improper 
alienations made by testamentary guardian 
appointed hy a Hindu father 38 B 94=15 
JjmLR 8S1, 59 M M9-1936 M 3(6«70 
M l»J 353 The article applies to a fraudulent 
sale by guardian, which u only soidable 34 1 C 
188 It applies to alienations which arc un 
authonsed 44 B 742 (j« also 1939 M 313) 

as well as to those which are improper (40 M L J 
475), and which are in excess of authority of the 
guardian [6 L. 447 , g I C 377 (C )) 103 I C 

365 (i) Article docs not apply lo alienations 
by unauthorised guardians which arc void 
and need not be set aside 38 M 112^=37 ML 
J 985, 34A 313 (PC), 96 I C 8 i 3 =ioNL 
R 133. 83 I C 1040=19240.1008, 87 I C 
1018, 84 I C 923=1925 L 339, 1939 A 879, 
1936 Lah 996, 43MysHCR 197 Art. 44 
apphes to abenations by dejure guardians and not 
to those by de facto guardians 1931 M 597= 
1931 MWN 417 The natural father of an 
adopted minor is not a guardian de jure and a suit 
to set aside an alienation by him can be brought 
within twehe yean 1931 M 597 So also 
a suit to set aside an alienation by the de facte 
guardian of an Indian Christian minor 60 M IL 
J 695=>93« M 529 5« flbe 71 MU) 366= 

1936 M 884 (Suit to declare void alienation 
by sister of minor when mother is alive) Alic 
nation by minor’s elder brother acting as his 
de facto guardian is void 108 IC 529=1928 
M 226 (2), 34 A 213=39 I.A 49=28 ML.T 
6(PC) 5'«eb<»27 Bom L R 495=871 C 721 
99 I C 1050=1937 N 145 A step-mother of 
Hindu minor is such unauthorised guardian 51 
1C 943=15 NLR 55 Mahomedan motliCT 
alienating immovable property of her children 


It an unsiiiliotiiet! perton 95 C.NN N 358 = 
ri3lC. 420 . 45 c. 878 (PC). 470.713, 51 
10.05=1 PI«J ir-T P.»il a Hiw I me-tlKT i* 
natural guardian whme alimatinni are frorred 
b) this article 38 M 118-35 'H-J 4''3 . 
50M 303. 3 ’ Ml.J 404-15 ICL if*, . 44 
ll 743=22 Bom I»U f Ai , 53 l«\N. fv>= 
(I9|i)t Vll.J Coo (IB), 42 B (:f.-4f.!C. 
92 , 9 |I(lllO, P8IC. 278= 102% N 583 , 
fi l» 44— 1925 I- 619 , 40 l-NN 76 o*-CI 1 M I-J 
O7 But irr 35 I C. to S UR 3C1, reefr* 
An alienation liy a Chmiian motler acting 
at the natural guardian nf her minor child it 
voidable and not void and a suit by the minor 
avmiling the iranifcr should be irstilutcd wuhtn 
the three years pretcnbetl by Art 4f 57 
1062=67 M 1 ~J 3*3 A still lo set aiide alirna. 
tiom liy the father at guardian of prep-rty col- 
laterally ifthmlrd l»y minor st govemtil by this 
article 34 M LJ 229 = 43 I C. 539 The 
words of the article arc very general and the 
article is not etmfinrd 10 transfer by certified 
guardians 1939A.879 A permission obtained 
by a certified guardian by a fraudulent mit- 
representaiion is a nullity, but a transfer made 
in punuanre thereof is only voidable INTiere 
the minor suet afirr attaining majonly to 
set aside the transfer, the suit is governed by 
Art 4} and not Art 144 1931 A L.J 997 

Article eontempbtes " tfafufer of property ” and 
IS inapplicable lo cases where the minor 11 in 
possession as m the cases of mortgage or sale 
without parting with possession. 1930 A 658= 

52 A 979 , ^ 

AuiNATiev or Joivr Family Phoperty — 
Article does not apply to suit to set aside aliena- 
Uon of minor’s share by the managing member 
of a loint Hindu family Such an undivided 
share is not property which can be dealt with by 
guardian O4PR 1515=29 I C 199 See also 
49 I C ii 8=25CLJ 496, 86 I C 234=1925 
hi 793 Thus suit to set as dc alienation by 
Hindu father during son s minority u not govern- 
ed by this article 33 I C 441 — 17 BomLR 
H37(Note) 32 I C 242 — 12NLR 13 (Itis 
so even if the manager purports to act as minor’s 
guardian) The fact that the Hindu father 
executed the sale deed as guardian of his son will 
not make the article applicable 1918 M WN 
852=44 I C 605 See also 38 A 126 , 40 C 
966 (PC) Article not applicable to suit 
to set aside alienation of joint family property, by 
undivided uncle 35PLR 722=1934 L 601, 
by undivided brother, 151 I C 1043=36 Bom 
LR 474= >934 ® 234 A sale deed by a 
manager of joint Hindu family for other than 
nesessary purpioses is void from its inception, 
and suit to set it aside is not governed by this 
article >9*9 O 284 

Surra roR Possfsstov— Suit for the recovery 
of property transferred dunng the minonty of 
plaintiff IS governed by article as the alienation 
should first be set aside under this article 24 
C\N N toi6=59 I C 589 61 IC 384,61-. 

^7=1935 L 615, 28 I C 704=2 L\V 365, 

23 I C. 406= 17 O C. ■iS See also 1936 L 996 , 

44 B 742 25 B 337 (P C ) , s8 M 423 , 23 M 
271 (PC), 1929 M 3*3. 116IC.893 To 
a suit by a ward on attaming majority, for 
possession ef property transferred ^ hw guardian, e 
a pardanashln lady, under a transfer void o‘s 
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[Art 45 


Description of suit | 

Bertod of limitation 

Time from w hich period 
begins to run 

45 To contest an award under any 
of the following Regulations of the Ben- 
gal Code — 

The Bengal Land revenue Settle 
roent Regulation. 1822 

The Bengal Land revenue Settle- 
ment Regulation 1825 

The Bengal Land-revenue (Settle- 
ment and Deputy Collectors) Rcgula 
fion, 1833 

*[Thtee years] 

The dale of ihc final award of 
order m the case 

46 By a party bound by such award 
to recover any propepty comprised 
therein 

‘[Three years] 

The dale of the final award or 
order in the rase 

47 By any person bound by an order 
respecting the possession of immovable 
property made under the Code of Cn 
minal Procedure, i8g8, or the Mamlat 
dars’ Courts Act, 1906, or by anyone 
claiming under such person, to recover 
the property comprised in such order 

‘[Three years] 

The date of the final order in 
the case 


LEG REF 

^ Substituted bv Act XI of 1923,8 2 and 
Sch I, for “ Ditto 

NOTES 

snitw, Art 44 ba» no appbcauon To such a suit 
Art 142 applies 1940 OWN 131 = 19410 
172 Sale of minor s property by certificated 

S uardian without sanction — Possession not 

elivered — Suit by minor more than three 
years after attaining majority to set aside sale 
and partition — Article not applicable 52 A 
979=1930 A 858 

Defence not baraed — Though remedy 1$ 
barred under Art 44, plea of invalidity of sale 
can be set up in defence to a suit by vendee for 
possession 42 M 36-35 MLJ 652 But 
see M I02=.33 MLJ 309, ILR (1940) 
All 580=1940 All 416 On the point whclbcr 
ward s nght to property is extinguished by 
arucle, see 30 M 393 , 4! M 102 

Transferee — Legal Representative — The 
transferee from the ward stands in the same 
position as the ward himself and if the 
latter’s suit is barred, the transferee is in no 
better posiuon and Art 44 applies In such a 
suit the onus is on the plaintiff to prove when his 
vendor attained majority igag M 313=56 
ML.J 332 elsa 1939 O WN 24 i=t »9 
O 122 , 34 BomLR 1512 If the ward dies 
during his minority. Art 44 wdl not apply to a 
suit by his legal representative for recovering the 
property alienated by the guardian whereas if 
the ward dies after the attainment of majority. 
Art 44 will apply 56 MLJ 332 Suit for 
possession by ward against alienee from pur- 
chaser from guardian — Art 44 and not Art 144 
applies. 1938 MWN 403=1938 M 677 
Art 45 — Order of Collector directing entry 
of defendant’s name in settlement record a* 
^cupancy tenant ti award wiihm this article 
C i6i»= 33CL.J 317 Article IS applicable 
y to a suit to set aside an award made by 


Revenue authorities and not to one to 
possession 33 CL J 497=1922 C 345 The 
award contmplatetf by Art 45 presupposes a 
contest between the parties and a decision after 
proper investigation into the points at issue, 
when there u no contest or decuion on investi- 
gation, Art 45 does not apply 55 ^ 20* = 
1927 C 9C2 (49 C 37 » Rfl) „ f-. ^,1. 

Art 46 — A deasion by Collector of the tiu 
between two raiyau is not an award witnm 
Art 46 17 1 C 881 = 17 OWN 55 Suit f« 

possession of lands comprised in an awara ni« 
in Court but not executed, is 
Article 52 C 314=52 I A 79 = 4 ® MLJ 

Art 47 Applicability— Art 47 

apply to a case where at the tune of the passing 
of the Magistrate’s order there was no casting 
legal nght m the olamtiff to sue for 
and such a nght accrued to him 0®^ r, 

to that date 1927 M 586=52 MU J 4 

iC .5.1.92911 38W. 'M'Ju'i 
65 Art 47 applies only to those ewes m 
the Magistrate has declared one of ?.rmni 
to be cnUtlcd to possession until evicted the 
m due coune of law or has restored 
to a party found to have been forcibly and wrong 
folly dispossessed within two months of im« 9 ‘ 
order The essential Tequirement, theKlor , 
for the application of the arOcle is the o 
the Magistrate in respect of possessum . 
prepn., ™.rc, .brnfore, 
dispute, the Magistrate orders dena^caUon 
the boundary in accordance with an order P ^ 
previously by a settlement officer, and toe p 
accept that position and are 

proceedings under S 145, Cr P Code, of 

consigned, it cannot be regarded as an 
the Magistrate respecting powession m -gan- 

the Cninina] Procedure Code within apph* 

ingof the article, and it has accordin^^ 

>4lC 118=19360 387 of 




'Art 48) 


Tnc Indian LutiTATXov Act (IX or 1<X)8) 


^79 


Description of tint. 


r<n«l«rUn..ol.on | 


48 For jpcafic mnab’e property | *lTlir« ^can] ( Cbe pervin |-a\in(( Jfe 

LLG K 1 X »*ie inanaijcf of a joint Hindu family as sikIi 

‘Substituted b> Act M of 1923 S 2 -ind binds oiber members of ibe fimily 52 \f jP; 
Sch I, for “Ditto* -57 M L.J 228 Also persons not partiei to 

NOTTS tlie onJer but hsnnc notice of it are limind by It 

propcrti compnsed in orfer Srt 45 A 306“ tod a suit b> them falls isithm this article 37 
aiALJ 102 5'crfl/»45n ii3S»faaI C 224. M UJ 22B«52 M 7O7 Butrw 1935 L. 115 (2), 
84 PR 1912=14 1 C. 5''G , 38 M 432 = 21 I & vhcre hr ii-as only a Mfncss 
564 , 28 C 86=5 C \N N t6o Art 47 docs Trutt rRortarv —S 145 Cr P Cod- relates 
not apply to a suit brought b> a plaint iff m v»ho»e to the tjuesuon of possession of immoiablc pro* 
favour an order under s 145, Cr P Code, has perty *nd its application docs not depend upon 
been passed 99 I C. 532 = 1927 M 304 Set vheihcr the claim n made by a pnvaie owner or 
bZj« igji Pesh 65 It docs not matter if the on behalf of a trust If there is a iena/d/ dispute 
order is made on mthdrawil of a partj and between a tniil and a third person and the other 
without taking eindence 42 1 C 708 22 C. conditioni of the section arc jatiificd, it falls 
WII 342 But at the time of rut, there Kiuit wnlun ll e cognisance of the Magistrate under 
be an exuting right to me for possession 19 C. S 145 and to an order passed by a Magistrate 
646 Artide not confined to orders under in such a ca»e. Art 47 applies There u no 
Ch Xn of the Cr P Code Order rcstonng juiiification for holding that it u only the parti- 
possession under S 522, Cr P Code is within nilaf trustee who was a part) to a proce^ing 
the article 1925 M 799-48 M L.J 372 under S 145 that must be held bound by that 
Article u mapplicable to a suit tor declaration of order or by the limitation prescribed m Art 47 
ngbu 35 C. 851 , 20 B 270 or for paruiion If the fniiiee purported to act on behalf of the 
of propert) 15 B 299 51 CL.J 461 But trust the proper mtcrprctalion of the order will 

plaintiffs cannot escape the bar by framing the be that Uie trust itself was a party and must be 
suit as one for declaration afier taking forcible held bound by that order 1936 M j88a*70 
possession 45 A 306-at AL.J 102 or b) Ml J 44 » S<t ats» 1935 ^ *«4 ^tnt against 

fi-anung the suit as one for partition Stf 3 Bom widow of late high pnest of temple by present 

L.R 594 If the Court merely attaches the high pnest— Claim to recot er war bonds belong 
property and puts u in the hand of the receiver, »ng to deity or their substitutes or their va!ue-= 
It cannot be called an order respecting possession Limitation— High pnest— If ** trustee " Sit xg 
of the property ao A lao a//o 20 M 410 PLT 367 

Article applies to tuiu based on title 3O M Startino Foivt— Time runs from date of 
432 = 91 1C 564 But jtt 28 D Got (FD) Magistrates order and not the date of the High 

(previous decuion by Mamlatdar) A suit deny- Court’s refusal to exercise its revisional powers 
mg a right of way as afllrmed by an order of a 43 I C 955 There 11 no reason why an order 

Mamlatdar under Mamlatdars’ Courts Act is a passed by the High Court m the exercise ©fits 

suit respecting possession of immovable property power of rension under S 439 Cr P C^e, 
and as between Arts 14 and 47 Art 47 applies should not be regarded as a final order viiihin 
to such suit 33BomLR 517 1931 B 256 ilie meaning of An 47 whether the High Court 
Order without Jurisdiction — \) here the ultimately interferes in revision or not, its order 
order is found to be without jurisdiction, the case is none the less a final order Where m proceed 
would be governed by Art 142 60 I C 860 mgs under S 145 Cr P Code, a Magistrate 

(C) See also igi2 PR 84, 9 MLT 91 passes an order against which an application m 

But for this cfTcct to anse, a vice must clearly revision is filed under S 435 Cr P Code, before 
be established which infects the whole proceed the Sessions Judge, who makes a reference to the 
lags 82 I C 691 = 1925 O igo Mere ir High Court under S 43B, Cr P Code, with a 
regulanties will not render the article inapplicable recommendation that the Magistrate s order 
42 I C 768—22 CM N 342 should be set aside, the matter rcmnns sub 

Persos-s bound by order, etc — ^Article does jadirt so long as it is not finally determined by the 
notbar a person who was no party to the cnmmal High Court The order passed by the ihgh 
proceedings in which the order was passed 17 Court under S 439 Cr P Code u the final 
1 C 589=23 ML.J 348, 23 C 731 (FB), order m the case for purposes of Art 47, nnd 
28 B 215, i5P48i = i7PLT 726=1936? limitation for a suit m the Civil Court runs from 
629 Proceedings under S 145 Cr P Code, that date and not from the date of tlie order of 
about crops — Order as to possession of crops the Magistrate although the High Court clis- 
alone — Subsequent suit afier 3 ) cars— Parties charges the reference The final order In Col 3 
and area in dispute not same — Suit, if barr^ of Art 47 must be undenfood to refer to the 
1934O 449=11 O l\ N 1165 The successor in ©ider contemplated by Col i of the same article 
interest must claim title under a title deriv^ 20 Pal 735=22 PLT 202 = i0|i Pal 372 
subsequenUo the order Oihcrwive article would Ontbispo nt, jrtflljoGC 709, aOlC 307 (M), 
not appl) 23 C 731 (FB) , 6 BomL-R 30J 12 CWN 840 Order under S 145 (O, ( r 

SeeelsoiBB 348, 15 P 40 i = i 7 PLT 726= P Code— No suit by unsuccessful pnrt> — Stilne- 

1936 P 629 Members of joint family getting qoent eviction of successful pirty by siranfrr 

by survivorship do not claim under the penon — Suit by unsuccessful party later on against 

against whom the advene order might have ^cn luccessfiil party and stranger— Bir See ifi 

made 66 tC 678=8 O L.J 410 See abo PV~T 163—1935? 164 

1937 A IVR 235=1937 A 300 Orderagainst Arts 43 and 49 Scope and ArrucABiiiTY 
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Description of suit 

Period of limitation 

' t 1 

Time from which period 
begins to run 

lost or acquired by theft, or dishonest 
misappropnafion or conversion, or for 
compensation for wrongfully taking or 
detainmg the same 


right to (he possession of th£pro- 
perty fint learns m vvbose posses- 
sion it IS 

*[48 A To recover movable property 
conveyed or bequeathed m trust, depo- 
sited or pawned, and afterwards bought 
from the trustee, depositary or pawnee 
for a valuable consideration 

*(Thrcc years] 

i 

When the sale becomes known 
to the plaintiff] 


LEG REF 

> Inserted by Act I of i^ag S 3 
* Substituted by Ac't XI of 1923 S 2 and 
Sch I, for “Ditto’* 

NOTES 

Artj 48 and 49 mu^t be read together, and so 
read, Art 49 would apply to a suit for recovery 
of specific movable property which u other than 
the specific movable property described in Art 48, 
and if the property falls within the descnpiion 
of Art 48, It Would be excluded from the operation 
of Art 49 which IS a residuary article 165 I C 
j64»38BomLR 712 = 193(16 322 Arts 48 
and 49 are intended to apply to suits for reco- 
very of specific movable property or for compen 
nbon for the same Art 48 is more special, 
whereas Art 49 u general The plamtilT s 
remedy is oric for the recovery of the specific 
movable property, or in the alternative for 
compensation for wrongfully taking injuring or 
wrongfully detaining In such a case the period 
begins to run from the tune when the properly 
was wrongfully taken, injured or the defon^nt s 
possession became unlawful Dutinccion 
ween scope of Arts 48 and 49 pointed out 54 
A 467= 1932 A 350 By delaying taking dcTi 
very of goods, the liability of the carrier as a 
earner cannot be continued for an indefinite 
penod and for the period following the arrival 
of the goods if there be no delivery, the earner s 
liability IS that of a bailee and not that of a 
carrier, but the earner does not become the 
bailee for the purpose of limitation and Art 48 
or Art 49 does not apply but Art 31 applies 
1933 A 466=1933 ALJ 796 Arts 48 and 
49 apply, whether the remedy sought Is the 
recovery of property or compensation or both 
23 M 62! , 7 I C 447 (B ) Ste also 20 M 449 
Art 48 applicable emly when the movable 
property lost is still m the possession of the 
defendants and not when the property cannot be 
traced 133 IC 453 1931 P 436 A suit to 

recover movables deposited with the defendant is 
not governed by Art 49 but by Art 146 33 M 
56 See also 6 R 547 Injury to property m 
Art 49 refers to injury to it while in custody of 
some person other than owner 11 D 133 
Suit by mortgagee for compensation for injury to 
speafic movable property mortgaged is governed 
by Art 49 17 I C 906 , 28 M ao8 Art 49 

do« not apply to a suit for damages for institution 
of wrongful eml proceedings and for slander of 
goods 46 CLJ 455 Suit for value of crops 
wrongfully attached, cut and removed is governed 
bV Art 48 or 49 105 I C 763=19380 »o6 


A suit to recover articles baited u governed 
by Art 115 and not by Art 49 126IC 682= 

1930 O 395 Misdelivery of goods by Railway 
Company'^uitfordamagcs rgjyAU'R 613 
Speofic Movable Psopertv — Money is — 
See 37 M 381 , 5 A 341 , 29 A 579 , 14 I C. 
254 (M), 1930 A 397 Government securities 
are See^lC 799 Standing crops arc movable 
property as soon as severed 22 C 877 , 25 C 
C92 (FB) See also 36 C 141 As to suits to 
recover title-deeds see I2 BomLR 5«3 . *5 
M 157 , 35 M 63S (Such cases generally fall 
under Art 49 and time runs from the date of 
demand and refusal) Art 49 applies only to a 
suit for “speafic movable property,' which means 
property of which one can demand the deliv ery «« 
specie It IS not applicable to a suit for the 
recovery of a share in certain movable 
ort dechralton of title thereto 36 C.i' " 

-55 CLJ 4J0 Art 48 “PPlio 
for such articles as have been acquired by mei 1 
dishonest misappropriation or conversion 
BLR 513 Thus a suit for value of coai 
wrongfully extracted and earned 
cdbyAtt 48 55 1 C li 3 -‘ PLT ®4 iv* 

<tf»52 I C 361 , B P 5 » 6 =i 929 pc 69 (PC) 
Also o suit to recover stolen propertr 
value 14OPWR 1911 = 1110 446 „Asu«. 
however, against a carrier on ground of unUwmi 
conversion Of goods is not 
but by Art 31 6 L 301=88 IC 979 

«h<» 39 M i = 3 oIC 840=29 
Bill M 1935 ALJ 6.-1935 A 156 
Art 48 was held to apply See also 1935 A j 
(Suit for compensation for non-dehve^ , 
in tort not governed by Art 49) The woro 
‘conversion" as meaning dishonest oo” 

— Possession with some person conKmpl^w 
the article loi 1 C 62=1927 C ”7 „ 

action of trover claiming damages lor .1, 
version by the defendants of specific mo 
property tt' , coal wrongfully gotten fro® 
plainuffi mines and sold or otherwise dis^^ 
of by the defendants to their own use, is gov „ 

by Art 48 Art 48 alone refers to com en 

and conversion cannot be split info two 

one dishonest and the other not dishonest ^ • 

preceding conversion is equivalent to or - 
56 lA 93=BP 516=1929^0 436 

517 (P C ) also 133 I C 453 ='£‘Z/dL 

Art 48 applies to all conversions. j-_ jo 
hon«t or not ^\'herc the tresp^ “ “ 
inadvertence and want of reasonable care, 
these Views of the conversion fall .tition 
terms of Art 48. under which the h®**® , 2 , 
pen6d of three years begins to run when 







Art. 49) 


The Indian Luiitation Act (IX or 1903) 


Mh\ 


De«CTiptinn of suit 

PciipJ of linntatioti 

Time fmm vvhich 

l«egini to tun 

'4S-B To set a<ide sate of nv'tv able 
property compmedJn a Hindu, Muham 
madan or Buddhist rehgioui or chania 
ble endowment, made by a manvg-r 
thereof for a valuable ctmwdeialion. 

Three >can 

Wlicn liie latc Ir^oinei Incwn 
to the plv nliff 

49 For other specific movable pro- 
perty, or for compensation for wrong 
fully taking or injunng or WTongfull) 
deiaining the tame 

'(Three >eanj 

)M»cn the properly it wrong- 
fully uken or inj ired. or when tlic 
detainer’s pcrvicssion b-comn bo- 
lawful 


LEG REF 

* Inserted by Act I of 1929 {Sft notes under 
S to, nfta ) 

* Subsututed by Act XI of 1933 for ‘ Ditto * 

^OTES 

person bawnij the ntrbt to pos'eitmn of ibc 
property fini leams in t%hose pos«es5ion if is 
(1927 C. 117, rescised and 1939 1*C Co, Rel 
on) 34C.\\ N 4a3-i93oPC ii3=>i0ML.J 
536 (PC) A sale of Roods by the railway 
company without the frrmality proiided by S 
35 of the Railways Act 11 WTongful and a *u«l 
lor damages for surh wronRful tale is one fur 
eoftvcTsion and a governed by Art and the 
itartiRz date of limitation u (he date ivben the 
plaintitT, 1 1 the peison who has the ngbt to 
possession, Itrst learru 0^ the act of conversion 
131 IC 9o5“’*934 P 5*7 St< cUo 1936 N 
ai (Suit against railway company for non 
delivery of goods — Goods detained by company 
for non payment of wharfage) 

Stakteno Of LiMO’ATfov— Limiution begins 
to run und r Art 48 from the tim* it is 
known to the plamtilT m whose wrongful posses 
aion It u while it runs under Art 49 from the time 
when possession becomes unlawful 1914 M \V N 
319 Sit also II B «33 161 1 C 1^55 1036 P 
179 Under Art 49, the startuig point of Itmi 
tation IS when the property is wrongfully uken 
or injured or when the detainer s possession 
becomes unlawful Detention, so as to amount 
to conversion affording a cause of action, must 
become adverse to the owner or other person 
entitled to possession, 1 r , the defendant, must 
have an intention to keep the property m fraud 
of the plaintiff The usual method of proving 
that a detention is adverse is to showr that the 
plaintiff demanded delivery of the property and 
that the defendant refused or neglected to comply 
with the demand sBBomLR 712=19366 
322 Ste do 1937 Rang 523 According to 
the plain meaning of Art 48, tune begins to run 
against the ovvncr of the property lost, etc 
from the time when he first discovers that it is 
in the possession of the defendant, and there » 
no question as to whether the owner of the 
propmy menliontd in the article was or was not 
reasonably diligent to discover m vihose possession 
the properly he is seeking lo recover is There 
IS no warrant for reading into the ariicle words 
which are not there The words whose 
possession ” in column 3 mean the possession of 
some definite person who can be idenii6ed and 
against whem effective relief for rntcraticn of 
the property m question can be obtained ^ 
C. C. M -435 


Bcml-R 712 193C 6 322 As to suit for 

recovery of property or in the alternative for 
compensation sn 1932 A I-J a|i*’l932A 25G, 
otetl sufra 

PuA or uvirTATios -Onw or pRoor — In a 
suit p ACTtied by An 4B the onus is on the 
plamtiir 10 prove that he first learnt within 
three vesrs of the tun tint the property which 
he seeks to recover was m the possession of the 
defendant, 1 1 lhat he obiainM knowledge of 
the defendant 1 possession of the property within 
three )car> of the suit and lhat « all If he 
proves this, the defendant in order (0 suece^ in 
his plea of hmitaiion, has to prove that the fact 
that the property was m his possession became 
known 10 the piamtilT more than three yean 
prior to suit sOBomLR 712=19366 332 

Art 49 —Art 49 contemplates a case of 8 
cause of action arising ex dfheto whether or not 
the wrongful taking or wrongful detention was 
preceded, by a contract The maienal date u 
the cate when detention becomes wrongful 
Even if possession was at its mcepuon under a 
contract thai would not preclude the application 
of Art 49 for It comes into operauon only when 
possession becomes wrongful In cases where the 
original possesion of the defendant is lawful 
but become* unlawful by reason of certain facts. 
Art 49 1* the ordinary article lo apply I L R 
(•939) A 498-1939'^ «77 Possession, which 
lo start with is permissive cannot become un- 
lawful until he asserts a title m himself or until 
he refuse* to return possession A mere demand 
by the plamiifF would not be enough A suit 
by an owner of certain empty oil drums or their 
value from the defendant who had taken them 
on loan undertaking to return them whenever 
required is m time, and not barred by Art 49 
if filed withm three yean of the refusal by the 
defendant to return them, though beyond three 
yean of the date of demand bv plamufT 
LW 56-(>94*) t ML.J 187 

PoSSeSSIDV ORJCLVALLY PERMISSIVE SUDSEQUENT- 
Vi BETOMtsG um^wTvi, —Mere detention beyond 
penod does not render possession originally 
permissive unlawful There should be demand 
and refusal to make it unlawful and lime begms 
to run from the date of such demand and refusal 
under Art 49 42 A 45=5210 382 Ste also 

27 1C 637=13 AL.J 81. 33 M 56=20 
M L.J 31 It IS so even if there is as'crtion of 
ownership on the part of the defendant 2 R 
555=85 I C 10=1925 R 146 Siedso^^lC 
159 Possession of utle-deeds by morigagee 
afteriatisfacUon of debt secured thereb) teceme* 
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[Art 50 


Dcscnption of suit j 

j Period of limitation | 

nme from which penod 
begins to run 

50 For the hire of animals vehicles, 
boats or household furniture 

>[Three years] 

I When the hire becomes payable 

Sr For the balance of money ad- 
vanced m payment of goods to he deli- 
vered 

*(Three >caf»] 

IVhen the goods ought to be 
[delivered 

*52 For the pnee of goods sold and 
delivered, where no fixed period of cre- 
dit IS agreed upon 

•[Three years] 

The date of the delivery of 
goods 


LEG REF 

‘ Substituted by Act XI of i<)a3, for* D»lto”i 
* For the period of limitation for these and 
certain other suits in the prosincc of the Punjab, 
r« the Punjab Loans Lirrutation Act (Punj Act 
1 of 1904) and S 29 (1) (6) of this Act 
NOTES 

wrongful from the time there is demand and 
refusal 15 M 157 See also 31 C 519, 12 
C WN loto But a suit for movable property 
originally obtained lawfully hut subsetjuently 
converted or retained unlawfully 1$ gosemed 
by Art 48 and not by Art 49 Time runs from 
the time when plaintiff has knowledge of the 
comersion 38 Jf 783-23 1 C 174 Thus, 
a suit for jewel or its value, which was pledged 
With the defendant by the commission agent, 
to whom It had been Risen for sale, is goiemed 
by Art 43 40 M 678-30 MLJ 587 But 

see la CwN 1010 Nonpayment of rent of 
article sold on hire purchase system does not 
amount to \^TOnqful detention 27 I C 637— 
13 AL.J 81 Sale on approval — Suit for the 

E nce is governed by Art 49 and limitation 
egins to run when the defendant after receipt 
of a notice from the ptamlitT failed to return them 
1928 O 87 (i) = iOj I C 224 Suit to recover 
ornaments— Stridhan of mother — Art 49 applies 
32 CWN 133=106 IC 885 Pronotes left 
with another cither as secunty or for safe custody 
— Suit m respect of. Ar j 145 and not 49 applic, 
1938 A^S R 59 =i938PC 110=47 L \V 649 
(P C ) 

Arts 49 , ligand 145 — Applicability — Gold 
bought from and left with, defendant for maVing 
ornaments — Delivery of one ornament and non- 
delivery of other — Suit for ornament not delivered 
or for value of same— Limitation — Startine point 
See 20 N L.J tq8 

Art 51 — ‘ Whengoods ought to be deJnered 
— Meaning of See 31 I C 474— ii NLR 
«74 

Art 52 Scope — .?« 63 I C 435=19 A L.J 
555=^922 P 30. t 3 o IC 574=1931 L 309 
In a suit by a tradesman for the price of goods 
sold and delivered from time to time the customer 
having from time to time made payments withtnit 
specifying any particular item for which the 
pa)Tnents were made, the limitation is governed 
fay Art 52 m respect of each item as delivered 
> 55 lC 4J=»935ALJ SS^'SSSA 53 The 
p'aintiiT in a case like this is cntiiled to appro- 
priate the payments to the earlier times m the 
but not to credit them to the entsre 
nee due up to dale in the sense of saving 


limitation for each and every item Art. 85 » 
not applicable to such a case 1933A 53 
.Sire olte 24 Bom L R 998—19238 113=7716 
943, ILR (1939) Nag 137-1938 NL.J >57 
— 1938 N 266 Goods sold and delivered and 
moneys received on account on vanous dates— 
Suit for balance — Cause of action — Limitation — 
Starting point 42 Bora L R 227— 1940 D 158 
Arucle inapplicable where contract is to tetuni 
the goods in kind 4 LL.J 268—1922 L. 271 , 
also to suit based on contract of conuoission 
agency 5941 C *45 Suit to recover arreari 
of subscription to newspvper is governed by 
artide 7 BomLR 190 See also aj M 243 
(F B ) So also a suit for recov cry of the pnee 
of medicines supplied 133 IC 537®'>93* 
ALJ 949 = 193 > A 752 Where g«M« wcf® 
sold and delivered to one and we« wrongly 
debited agamst another person and the mistaw 
being subsequently discovered, the vendor sueo 
the right person for the price, held, the nut w« 
governed by Art 52 and not Aft 96 ^ * 4 * I ^ 
470—1933 Smd 32—27 S LR 81 See also 40 

PLR 143 Sale of goods— Payments made 

by purchaser on account— Suit by seuer for 
balance-Art S'* applies 42 PLR 272=193? 

L 307 Sun to recover money due * 

contract for supply of materials and construeno 
of flooring K governed by Art 115 ^ 

th,, ,rucl. I L 376=;9« L ’''f 

point, see also J03 PR I. 

suit against the Cantonment Board for the pne 

of goods supplied IS governed by Art 52 - >934 

ALJ 8 o ;,-1934 A 436 Date of delivery of 
a railway receipt is the date of delivery of gows 
for the purposes of Art 52 108 I C 801 (2) — 

1928 N 181 , 38 M 664 In a simple trair^ 
action of sale of goods, the liability 
full price accrues on the date of the s^e Th 
fact that the purchaser, not having all the suof>«y 
m hts hands, agrees to pay the balance v«th 
interest at a certain rate docs not prevent the 
accruing of the vendor’s right to recover the 
whole price and time begins to run seom me oa 
of the sale 1931 A L. J 363 = 193* 

^Vhere the goods sold remain in the custody 
the vendor as security for the unpaid price 
the goods and the vendor sues the 
penonal decree against him and not for en 0 
ment of any charge on the ^an* 

i«t governed by Art 120, but by the three y 
rule of limitation {Ibid ) On this arlicie, / 
also 130 IC 574- 1931 L 309 ^fc«d by 
Arts 52 and 8 —Sale of articles of * 
shc^keeper — Latter also running resia 






Art 571 


Ti!f Indian Limitation Act (IX or 


3483 


Description of suit j 

Pmotl ttfliinilsliois 1 

Tim** from whir h f»Tioil 
bcBini to run 

• 53* For thepnee ofgo'idt sold anl 
delivered to be paid for after the expiry 
of a fixed penod of credit 

•frbree yrars] 

When the pencxl of credit ex* 
pires 

54 For the price of good! sold and 
delivered to be paid for by a bill of rx 
change, no such bill being given 

•fTbrce years] 

i 

\N hen the period of tlie proposed 
bill elap'ei 

55 For the pnee of trees or grovnng 
crops sold by the plaintilT to the defen 
dant where no fixed period of credit is 
agreed upon 

•[Three yean] 

Tlie date of the sale 

56 For the pnee of work done by 
the plaintifTfar me defendant at his re- 
quest, where no time has been fxcdfof 
payment 

•[Three yean] 

Wlien the svork is done 

*57 For money pay able fot money 

lent 

*[11 rcc yean] 

Wli-n the loin it made 


LEG RFF the pawr^pc from iuini; for Ihc debt under the 

*■$(< Foot note (a] on pat'c 3jC3 iu/r« rontract of loan lof fC N 3(6 

* Substituted by Act > I of ig53 for Dnio , See 30 R 3)6 and 34 A 351 Tt^e platntifT was 
NOTES a dealer m timber and the defendant did the 

Suit for their pnce—Linutation Jre 1939 Kang bmineu of sawini; wood Ibe plaintifT stated 
LR 626 cited under S 8 tupra that between certam dates, a certain sum of 

Art S3— When the pnce u not claimable as money wais advanced to the defendant and the 
of right, on the date tne goods are deincred plamtiiT sued to recover the money lent, less the 
It u sale on credit within Art 53 7 A 384 value of the work done by the defendant Hefj, 

The word ihavanai entered on a bill of sale (hat (he suit was governed by Art 57 and not 
implies credit and a suit for money due in respect by Art 115 147 I C 895“ 1934 A 126 A 

of the transaction is governed by thu \r(icle suit for recovery of money secured by a pledge is 
47 ®44'-48 M 975 really a suit for money lent and advanc^ and 

Art 54 APrucABiLfCY — Co'romo»« — For a suit to recover the balance due after the sale 

Art 54 to apply it must be alleged that (he of the pledged property is none the less a suit 

hundis were not executed as prom sed If (he for money lent and the period of limitation u 

defendants wish to make this allegation i( is Tor three yean under \rt 57 Tlie fact that 

tbern to make st m their wriiten statement or movable propiCriy has been pledged does not 
their pleadings clearly and Without any attempt change the nature of the suit 37 Bom L R 
to mislead the plaintiffs 163 IC 302=* 1936 185 aho 1929 p 605 160 I C 986=1936 

I 328 Pesh 43 (Suit on personal covenant contained in 

Art 56—6" = L 376—1922 L jgB 103 moTtgage; deed) Where money » lent under a 

PR 1913=22 IC 570 aled under Art 52 special contract fixing date of repayment that 

See aLo 24 D 260 at 274 (F B ) A suit for date fixes the period of limitation unacr Art 115 
pnnUng work done u governed by this article to C 1033 15 M 380 , 37 M 175 , 52 I C 

30 C 687 JreaZfosOWN 350.S936Nag 456 (M) 'Vherc no date is fixed for repayment, 

286 (Suit for remuneration by goldsmith for the loan is payable at once and time runs from 
work done) A village carpenter is an artisan the date of the loan even against the surety 
within the meaning of Art 7 and a suit for wages 132IC590 1931 L 691 As to applicability 
by him is governed by Art 7 and not by Art 102 to suit on balance struck and for recovery of a 
or Art 56 152 IC 883'-i934 N 260 A further advance in cash s« 4 L L.J 69=19221,. 

suit by an Advocate for his fees when there a 204 *48 P W R 19(6—35 I C 577 to suit 

no contract is governed by Art 56 75 C L J on thavanai account, 13 Bur L T 31=57 

7 I C 9®® 36 7 G 497 Where the transaction 

Art 57 — ^Vhen money Js lent from time to between the parhes was conducted as between 
time, 1 nutation runs as regards each loan from a debtor and a creditor, and on a certam date 
the respective datesof the advances 33C 1047 the balance was struck and tt was agreed that 
(P G) A suit for recovery of money on a ba/u the debtor should pay interest from that date 
account where the dealings between the parUcs on the amount found due by him and the creditor 
vs ere simple money loans as between creditor sued to enforce his nghts Md that the suit was 
and debtor and the account was not mutual ou an account stated and that u was governed 
in any sense of the term is governed ^ Art 57 by Art 64 or perhaps Art 57 and not by Art 85 

and not by Art 85 12 L. 420=1931 L 241 131 I C. 292 = 1931 L 233 WTiere on himdir 

Neither selling the goods by the pawnee nor the being held inadmissible in evidence for want of 
recovery of the debt out of the sale proceeds ban proper stamp, suit is brought on original con- 
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The Cml Court Manual (Imperial Acts) 


[Art 58 


Description of suit ^ 

Period of limitation 

1 Titne from which period 

1 begins to run 

58 Like suit when the lender has 
giv en a cheque for the money 

‘[Three 7 ears] j 

k\hen the cheque is paid 

*59 For mon*y lent under an agree** 
ment that it shall be pav-able on demand | 

I '[Three years] j 

When the loan is made. 


LEG REF 

* Substituted b> \ct XI of 1923, for “Ditto * 

^Sft foot note (a) on page 3482, ra/ra 

XOTES 

*idcration o\‘er three years after the date of 
payment, it is barred under this article 51 
I G. 945=''9 C L.J 508 Suit to rcco\er money 
on account of ad\’ance m kind and rash is not 
go\emed by article 37 I C 300 Where the 
Tra nsa ction betv^een parties starts as a deposit 
and subsequent]) there are several items of de 
posits and \\aihdrai\als in the handwriting of 
the depositee, the transaction is one between 
customer and banker and to such a case An 60 
applies and Art 57 does not appl> 15 L. 242 
“=*934 E- 4” In ca«e of doubt whether a 
transaction amounts to a loan or a deposit, the 
presumption is that it u a deposit and not a 
loan, 107 I C. S90Ki9a8 M 499 Ste alto 
1937 Rang LR 254=1937 R 340 
Artf 57 and 96 — Where a customer ofa bank 
cheques on it Lnowanj that the funds to 
hu credit arc not suffiaent to them but expecting 
the bank nevertheless to honour them, he trephed* 
ly applies to the bank for an overdraft or a loan 
A suit for recover) of the amounts due by the 
customer in such a case u govemed b) Art 57 
and must be instituted within three )X‘ar5 in>m 
the date on which the earliest of the various 
sums paid to the customer or to hu orders in 
respect of the cheques so drawn The m*re 
fact that some clerk or oSicer of the bank bas 
been careless m honounne cheques drawn bj the 
customer when presented for pa)-ment wxnild 
not make the mone)a paid under a muiake «o 
as to mark Art 96 applicable to the suit for 
recovery of such sums wrhen there is no evidence 
to show that the manager was or could have 
been under any misapprehension that the 
amounts were covered b) secunt), npeaally 
when the customer had bWn a customer for a 
veiy considerable time and was a man in a 
large way of business Art 96 wxMild only 
appt) to a case inhere money u paid to another 
under the mfiuence of a mutake, that is, upon a 
supposiuon that a specific fact u true, which 
would entitle the other to the money but which 
fact u untrue and the money would not have 
been paid if it had been known to the payer 
that the fact was untrue. But where the money 
was not m fact paid under an> such mistake 
Art, 06 cannot appK 107 IQ, ^0=1041 
P4\.N 638 

Arts 57 and 58 60 — An 58 applies to a ease 
in which the lender draws hu own cheque and 
gives It to the borrower It docs not govern 
a suit m which he transfen to the borrower a 
cheque which had been drawn b) another person 
• and endorsed in hu favxiur b> the pa)-ee Such 
i tomes within the ambit of Art. 57 onlv. 
05 »A 131=1 L.R. (193B) A. 326=1938 pa 


a ipenM of loan, if 60 does not apply then 
either Art 57 or Art 59 wtU apply t939 
A \fL.J 6 Suit on personal covenant— ricn 
tious property includra in mortgage to gi« 
jurisdiction — Remstration invalid — Smt for 

money See 41 a\\ N 7^3=“ *937 C. 347 
Art 58 —The penod of lumtauon under tto 
article commences to run from the date 
eheque is paid and notwhen the cheque is I^acd 
over 28 A 54- clrs 38 B 293=23 E C. 77® 
A cheque u paid under Art 58 when it u 
by the lender’s bankers, for it u only then that 
the lender's monc) passes into the hands of tM 
borrowTr and the loan is made b) the former to 
the latter The mere handing over of a cheque 
by the lender to the borrower doo not amoimt 
to a pa)Tnent of the cheque. Nor does the 
prescribed bv Art 58 begin to 
lender when the cheque recoved b> the 
IS pven b) him to hu owm bank and the 
u credited to bun bv the bank 65 lA- *32 
ILR.(i 938)A 326-40 Bom UR 75*“>93« 

PC 66 “Ti 93B) » Ml-J 785 

Art$ 59 a-nd 60 Sc^a.^ 

—In the ease of a refuterrf boni the^^^ 
which u applicable, u not Art. 59 bu 
151 IC 426-1934 R 2*7 Arts. 59 

deal with transacoons oE ^“TfA^onlies 
vvhile the former applies to loans, the la PP . 
to deposits. Thit a transaffion u » 
has proved, undoubtedly ^ 

allegmg it to be so The neoflciaii 

whether a parucular transaction u ®. .1,^ ite 

• «r 00. or ■ u » STS”*” 

of creditor and debtor between the p 

merely a deposit without bnnging m - 

such relatioruhip 184 I C- 559= ^^th 

Where monev u deposited by a 

a banker, the death of the banUr d^ nw 

change the character of the sum It ^ 

said Lit the liability of the bars of the 

B u. any way different from that 

between the ongmal banker and the dep^ 

The monc) does not become a loan 

of the baJiker’s heirs, so as to make ^ 59 

applicable Art. 60 would st^ “-ff/ ordinary 

the prmcipal and the intcret. 

rule u that the cause of acUon for 

principal and ofmterest u a 

single cause of acUon and vvhen the 

Singlcdaim for pnncipal and l,. ,0, 

not be two penods of Umi^on ’ 

I a 339=1940 P t29 The word 
used in Art. 60 covers all jruke 

tomer’s mone)s made to the banker w ,n 

up the credit balance m favxiur ofa ^^,0J7 
the banker’s hands. 29 B®® E.-*^ 718 , 

B.362.17L. 48i«i65ia699-t93®‘^'5„ 

15 P 709-165 la 593=J930 P 53^ 



Art 59) 


Ti» Indian Limitation Act (IX or 1903) 


.VI 


NOTES 

103 I C 145=1927 D 4^3 Suit for rf«)\-cr> of 
monc> — Loan or deposit— Dutmction Srt 95 
BomLR 503 = 1034 n 98, 37 A 993 = 38 
I C 919 Sft 44 C \N N 1041 (PC), eln 30 
B 8 , 19 B 775 , 23 1 C. 936 (M ) , 103 I C 
145=1937 B 433 , liol C ^=1939 A L.J 961 
I^ubt arising sshetner a transaction amount* 
to a loan or deposit, the presumption it that it 
u a deposit, and not a loan to? 1 C 90O= >938 
M 499 ^1) For the penoa of limitation 
prescribed in Art 60, the lermiriu a ^ it not the 
date of the last balance but the date ‘'tshen 
the demand IS made '* 15 L. 349= 151 I C. 719 
= 19341.. 43 Art 60 11 not limited to tmu 
against bankers only WTiere money it deposited 
for safe custody, tvith liberty to depositee to lend 
the money to others and pay a certain rate of 
interest to the depositon Art Go applm and a 
demand is necessary before time begins In run 
66 I C. 752=93 C \\ Js 9O1 dire 52 I C. 
25, 4 PR 1919-471(1593, 39 loOtf 
30ML.J 245, 98 I C 554=1937 P gt The 
investment of the sindhanam money's m a firm of 
Nattukotlai Chetties amounts to deposit and a 
suit brought within three >ears from the date of 
notice demanding pa>Tnent u in time under Art 
60 The demand under Art Co should be an 
unqualified demand for the whole sum due 63 
MLJ 933=1932 At 683 Under Art Go, 
the making of demand it entirely dependent 
upon the voLtion of the plaintiiT, and the peri^ 
of limitation may be indefinitely prolonged, and 
a suit may be instituted without esen a demand 
being made, in which ease no question of linu 
UUon antes 1933 P 701 A suit to recover 
a deposit with a Nattukottai Cheity on “tha 
vanai" terms u governed by Art 60, both as 
r«ar^ pnncipal and interest 43 At 629=38 
437 Ste also t933 AtWN 559=41 
536 The fact that money ts deposited 
on the understanding that it was to be paid 
on demand after a certain time does not take the 
case out of the article 47 IC 948—1918 
AIWN 564 Ste also 20 PLT 84=1939 P 
261 But if the money is to be paid at the end 
of the “ thavanai penod, the case is governed 
by Art 115 43 IG 972 — 1918 MWN 343 

See also 42 1 C 573=1917 AIWN 858, 52 
1C 456=10 L \\ 67 For similar cases see 
20 B 8 , 19 B 352 Where, after the expiry of 
the “ thavanai ’ contract no fresh contract is 
entered into the money ts held as a deposit and 
Art 60 applies 57 I C 908 But see 36 I C 
497 As to application of article, ste also 15 L. 
242=1934 L 42 {noted under Art 57, supra) 
Where money is paid to defendant for purchase 
of goods, on the understanding that the balance 
remaining after paying for the purchase should 
be given back on demand, there is deposit within 
Art 60 28 C 393 Art 60 governs suit for gold 
mohun deposited, delivery of which is refused 
ondemand 47A 643=i7A.L.J 888 Deposit 
must be by agreement pa>-able on demand 
1928 AI 509 It u not necessary that the agree- 
ment to pay the amount due on demand must 
be “express Thu Art. 60 applies even if the 
agreement is to be “ implied ’ from the course 
01 dealings between the parties or the other 
orcumstances of the case. 15 L. 943=1934 L 
43,16410.50=1936 L.587 ^«a£»35 fiLR; 


91 = 1931 L. 179 Tlic tint ttwir may 1,0 taken to 
comliiuie a demand for the purj^e offihii 
Art Go >5 L. 943 The demand contemplated 
In Art 60 muit be a legal demand Itmuitjlic 
made In a pervm capable of giving a valid tii*. 
chanre in the event of payment b>-ing made If 
the deposit » pa) able to more persom than one 
It equally f illowi that the demand muit made 
b) them all or at leavt b) one of them duly 
aullionred by the others and In a potitinn to 
give a legal diKharge on behalf of himself and 
theoihcrs Inihesamewa) thcdemandrererrtd 
to in Art Co mutt be a denund made directly 
on the party with whom the deposit lies m hu 
capacit) at depotilee The demand must be an 
uitqualified demand for the whole sum due A 
claim to deposit not addressed to depositees but 
put forward in a written statement in a suit In 
wl ich both the claimant and the depositee were 
co-defendants u not a demand of the nature 
contemplated in Art 60 I L-R- (1939) Kar 
(loa— 1^9 Sind 173 Where a banker with 
whom deposit is made on current account 11 
adjudicated insolvent, lender of proof of debt 
and claim made m msolvency by the creditor 
u not a demand within the meaning of Art. 60 
1938 RangLR 468 = 1938 Rang 335. The 
demand contemplated by Art 60 is a demand 
for the repa>Tnent of the whole amount of the 
deposit due, and not a demand for partial 
payment >938 RangLR 468=1938 Rang 
335 "‘here there u no evidence that 
the dissoluuon of partnership u notified 
to customers of the firm, then on the 
Clutters demanding pa)TOent from either 
of the partners hu cause of action has amen 
against them all 15 Pat 709=1936 P mq 
T ime under Art Go can only run from the date 
of demand if that demand is part of the cause of 
action Where as a result of a demand some 
^yment is made a later demand would give a 
IVesh cause of icfion only if full payment had 
made on the first demand and the second 
^ first 

d^and was made 1939 AAILJ 66 In 
ine case of money deposited with a banker thpr». 

" something 

that can be deemed equivalent to a demand or 
Ukc the place of a demand aa part of the action 
for a «i.t to recover it under Art 6o of the LiS. 
muon Act The neccMity for a demand 
however, be got nd of by special contract or 
watver A rcpud.at.on by the battler of the 
cutto^t nght to bt paid any part.cular .uS 
would be a wmtet of any demand in rc.pect S 
such sum The defendant banker cannot simuh 
t^eouily repudiate habthty to pay the amoml 
and inwit that , demand preCiotii to suit™ 
essential to its mamtainability 18-, I Q ..o,^ 
151,0 Com C 61 _,9,„p ,2 SmttorS^ 
mtmey msested m Bank m 6rcd deposit 
Within this article 1930 ALT ii« vvi,^ 
S' '"""y of ihieh die 
IS heonght is subsequently held to be mvalid and 
snsulhcient, bmilahon tuns not from the datrof 

“s' g-'sf 

261; 13 Luck 323 = 1937 OWN y, * 

=*937 O. 394 (CW against co-sh^ 
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The Ci\il Court Man'ual {Imperial Acts) 


[Art ^ 


Description of sjit 

1 Pmod of limitation ^ 

Time from which period 
begins to run. 

60 For money deposited under an 
agreement that it shall be pavable on 
demand, including monev ©f a customer 
ID the hands of hn banker so payable 1 

I I 

‘[Three years] 

^\'llcn the demand is made, 

fit Formoncy pay able to the plain 
tiff for money paid for the defendant 

'[Three years] 

i When the money is paid 


leg uef 

I Substituted b\ Act Xl ofiosq for Ditto* 
NOTES 

m respect of iinpro\eraent made tojomt 
property— Art. lao applies) The distinction 
bets''ecn a loan and a deposit is that, in the case 
of a loan It IS ordinar3> the duty of the debtor 
to seels out the creditoi and to refoy the money 
according to the agreement. In the case ©f a 
deposit It IS the dut> of the depositor to go for 
the money to the banler or the depositee and to 
make a demand for it. Where a certain sum is 
deposited \«th stipulations that money wJJ not 
be ssathdrawn for three scan and after that 
period, depositor! to withdraw it jointly, and m 
the meantime interest to be paid penodically, 
such a transacboa u not a loan, but amounts to 
a dep«U with the person deposited, on the 
stapulation that u shall carry interest at a specified 
rate and shall be payable to the depositors on 
demand and with a further stipulauon that such 
a demand shall not be made mthin three years 
To such a transaction. An 6o appl es (ip^fiL 
SSr, Affifin)39PL.R 377-fni7 ^ St In 
order to determine whether a bailment of a cer> 
tain mm of money ts a deposit for safe custody <r 
a loan, the test to be applied is whether the bmee 
is to keep the money** ihe bailor asks for it or 
ivbethcr there is an obligation on his pan to seek 
out the bailor and repay him "licre the 
appellant who rccen'ed moacM from the res- 
pondent put them in his Bonk account and 
credited them to the respondent and whencser 
the appellant paid any of these moneys to the 
respondent it was because the mpondent bad 
asked for them, and further there was no security, 
ao receipt in wntiog, no prtimi.»sory note and 
no agreement as to rate of interest. Htid, that 
the moneys were simply held by the app^ant 
for safe custody and that he was realty acting as a 
Banker for the respondent and that, therefore, 
a suit by the respondent for the rccoiTry of the 
moneys was guieroed by Art. 6o xBg 1 C. 
444=42 Botn-LR 971-44 CIVN 1041 = 1910 
PC. 132 (PC.) The character of a 

deposit with a banker is not alfered 
by the fact that the person in whose name the 
money u deposited agre es in wntiiig %»ith 
another person that a part of it should belong 
to that other from the date of the agreement 
The money suU remains as a deposit, and suit 
to rceoi er It by the respeem e parties is governed 
by Art. 60 The nght to sue does not acciwe 
until there is a demand and refusal Art 115 
cannot apply to such a case, as the claim can ut 
no sense oe one for compensauon for breach of a 
contract. 47 L.\S 118=1938 M 236={l938) 

* f-J 56 

Art 60 — Mbcre there u no cMdence that the 


dissolution of partnership IS notified to customers 
of the firm, then on the customer’s demanding 
payment from either of the partners, his cause of 
action has aruen against them all 15 P 799= 
i6a 1 C 593-1936 P 539 The agreement that 
the money shall be payable on demand within 
Art 60 need not be an express agreement. It 
can be an implied agreement, and often a 
implied from the orcumstances of the deposit 
t8o 1C. 300=1939 R 42,1939 AAfL.J 6 
Deposit on current account — Insolvency of hank 
—Proof of claim— Annulment of adjudication— 
Rectiier acting under S 37 (i) 0/ Prosmaal 
Insolvency Act— Suit for deposit — Limitation — 
Starting point 1938 R 335— 1938 Rang L R 
468 

Art 61 ArfUC-siiuTY —The article wphrt 
to cases where the plaintiff has paid money for the 
defendant The payment must have been at the 
defendant s request e xp re ss or inched. Sn 34 
M 167, 29 A 657, 5EomL.K.7"p Pav 
mcnis made on behalf of another need not be 
accepted or adopted by the pertoa on whose 
behalf they are made. 193/ L. W 
person places money with aaother petsoa W 
secure a regular monthly payment to a thuu 
person, the transactioa amounts to one of deposit 
and the person with whom the money is deposited 
becomes as regards that particular transacuoa, 
the banker of the depositor Art 60 of Limitation 
Act appLes to such a case 1939 A-M L.J 49 
Article does not apply where a charge is created 

by statute for the claim. 35 C.M.N 678=1931 

C. 493 Where plaintiff borrows money for 
defoidani’s benefit and is compelled to pay the 
amount himself, suit fbr recovery of the amount 
paid by him is govern^ by Art- fit or 83 and 
time runs when the plaintiff paid the amount. 
29A 627, 5BomLR-72o iirehoweversS ^f 
381 As to suit for reimbursement vvhere plain 
tiff assumes responsibility for the defendants 
debts which he is subsequently compelled to pay 
to the creditors, ne 26 M 32a , 46 I C. 161 (O } 

70 all. J 537 Uherc m a compromi^ 
one party agrees to pay off certain creditor and 
on ttc f^ure of fulBlnjent of the term the other 
party pays off the Creditor, then htaitation nm* 
frotu the date of the payment by the other party 
to Creditor 1935 k- 307 A suit for recovery 
of money paid to save peopeety of another from 
ececuuon safe fills under this article 78 I G 
738=1925 o 322 Sffe/jo 7 AL.J 585- 
suit by puisne mortgagee against mortgagor *“ 
reimbursement of money which he had paiu 
discharge a pnor mortgage dec r ee 10 
%o=63 I C 604 Seecls^ i9’9 A 913 
of pnor mortgage) But su 1935 O 245** 

O WJS 97a (case of co-mortgagee 
Also suit to recover money paid to defcod 



Art 62J 


The Inpias Luiitation Act (IX or 1903) 


Dc'cnptionof tui( 


62 For nonc^ pa\ able by llic 
defendant to the plaintiff for money 
recei\-ed b) the defendant f r the plain 
tifTs use 


LEG Rrr 

* Subsututed by Act \1 of 1923, for * Ditto ” 
NOTES 

guardian for purposes of minor** nemi ly 35 C. 
320 See cUo 41 BomL.R 503»t939 D 391 , 
‘939 'I"-N 79O Also suit by plamtift for 
reco\-cry of menue paid by him in respect of 
property of which he ha* been disnosscssed. 42 
A Ci=52 I C. C32 Also claim by a dis-ortcd 
Mahomedan wife to recoxer arrear of mam 
tenance for the child 51 1 C. 9Ct!»=.2t Bom L.U 
7‘3 ^\’here the mortgagee ha* failed to pay a 
orator of the mortgagor according to the terms 
of the mortgage and the mortgagor himself had 
to pay the same suit for ttcoscry of the amount 
la governed by this article 531007, 1922 A 
409 But roBfra 1931 A UJ 533-t93‘ \ 
549 holding that such a suit was gotemed by 
Art 120 Sti also os to suit by xendor against 
vendee for a payment which ought to haxe been 
made by the sendee according (0 the terms 
of the salo^leed 14 L 390-1933 L 109 (time 
rum from the date when the xendor u actually 
indemnified) ^^’here an agent borroxvs moneys 
wtihout principal s authonty and pays the same 
to principal s crediton suit to recover (he amount 
paid IS eoxerned by this article 52 I C 414— 
to L\V 33 Stt elso 34 M C67-20 ML.I 
9O9 But;«34BomLR 12C8-1932 B 593, 
?‘if “sent against principal 

held to fall under Art 83) Where the defendant 
purchased goods and wrongfully got the trans 
acuon entered in the name of the pUmiiff and a 
decree was obtained against the plamtiR for the 
price a suit by plaintiff before paving the decree 
amount was held to be premature as plaintiff 
had not paid the amount and that the cause of 
action would arise only on act sal payment 
‘933 L 404 Sale in execution of mortgage 
decree — Deposit by purchaser of equity of 
redemption under O 21, R. 89 — Suit to recover 
the amount from mortgagor is not covered by 
Art 61 51 A 626=ig->9 A 309 Sun by 

landlord to recox er from tenant a moiety of the 
road cess paid by him under the hladras Local 
l^atds Act whether governed by Art 61 Si* 
33 ML.J 369=42 IC 503 On appeal, ne 
52 I C. 468-1919 MWN 365 holding such 
suit u goxemed by Art 120 See elso 20 N L.J 
73 (lessee and sub lessee) As to suit for contri 
bution by a partner of a firm who has paid whole 
or more than his share of the amount due from 
all the partners s« 5 L.L.J 310=1934 L iia 
Stt flbo 5a 1C 243 1919 MWN 420 118 

L.W 858-65 ML.J 789 Limitatwn 
from the date of payment by plainuff and any 
later pa)’meni by defendant towards the tomt 
liability does not save limitauon Stt else 36 
M 886 , 48 I C. 336 (O ) , 19 aWJ4 10s 
(PC) As to suit for contribution by co-sharer 
from whom money in excesi of ha share bai 


renodofl mitation 



Time from txliKh period 
lygms to run 


When lhem''n*3 iireceixed 


been milted b) cocrciVT proceti b) the creditor 
irraftCLW N 3J0 , 19 A 341, 25C.C{4 (PC.),’ 
4t L. W 135*” 1935 M Suit b> dt/acio 

guanlian to rreoter eswnsei incurred on behalf 
of minor is goxTmed by this article, and time 
runs from the date of expenditure and not from 
Umc wl en ward attains majority 37 p LR 345 
•=■•935 L- 437 A suit to get back money 
deposited as »ecunt> 11 gos-cmed cither by Art. 61 
Of bx Aft »»5 io3 I C. 49 (I) A suit for 
reimbursement b) a purchaser, whose purchase 
hat been tet a«ide as a sham transaction, of the 
turn of monc> he had paid for the redemption 
of an undiirloscd mortgage on (he property it 
gox-erotd by Art Gi 32 Ilom l«R 1376= 1031 
II 39 Also a suit against A and B by a rtceixTf 
put in charge of the propert) pending deter* 
mination of rights between A and It to recover the 
decree amounts paid by him to the watchmen 
for guarding the properly C Luck io2m 
• 030 O 420 huit by trustee of emple 
to rccoxer mone> from former trustee, 
IS not goxerned by tins article, nor 
by S to , but \n 120 applies to it 40 
L\\ 275= >934 M 542 When a receiver or 
manager is appointed by the Court, he is ap- 
pointed on Mhalf of all persons interested in the 
property Hence the expenses incur^ by the 
reccixer of an estate in msUtuline a suit to 
jecovtc tnomy duj to tlw ot»lt ttre iticunod 
by him on behalf of and for the person who own* 
the estate and they arc money payable to the 
plaimlT for money paid for the defendant ' 
withm lie meaning of Art 6i Therefore a 
suit by ihc quondam receiver to recover the 
amount spent by him in instituting a ju.t on 
behalf of the estate is governed by Art 61 and 
not by Art 8j oc 120 The circumstance that 
the receiver was also benefited by the suit docs 
not male the suit any the less a suit on behalf 
of the owner of the estate or take it out of th 
purview of Art 61 1935 M 594=69 MLJ 

Arts 61 96 and 120 -Appl.cabihty-R and 

Af teroowmg money on pronote from J and M 
— J alone realizing amount by draft on 7? and JV 
^uit by M against R and ^ decreed for 
half the amount on ground tliat 7 had no 
authonty to receive payment on behalf of A/— 
Decree confirmed m appeal— A/ recoxenne the 
amount in execution— Suit by R and A' against 
point See 1936 L 7a7. 

3®°- >938 L 99 Sale certificate 
— Stamps purchased and paid for by one of two 
joint purchasers— Suit for contnbuuon— Lmu. 
tabon runs not from date of purchase but only 
from date on which stamps were actuaUv 
5a UW 5 o8»(I94o) 2 ML.J 494, 

Art 62 Scopa and Appucatiov Arbcle 

u apphable where the defendant has received 
money which, ui justice and equity, belongs to 









5488 


fnc Civil Court Manual (Imperial Acts) 


[Art 6 t 


NOTES 

the plamtifT under such circumstances as m law 
render the receipt ofit a receipt by the defendant 
to plaintifT’s use 49 C 886=36 CL.J 295 
StealsosiC 527, 37 A 233, 25MLJ 531, 
19 C 128 , 31 M 230 , 40 1 C 173 , 19 1 C 3 
= 1913 MWN 218, loi IG 322=1927 A 
437 > ^928 N 256 As to the nature of such 
acuon, see 41 M 923=35 MLJ 581 
The test of what is“ rccemng for use of” 
is not the intention of the defendant to receive it 
as such If money to winch anotlicr u entitled 
IS received without valuable consideration, that 
IS receiving for use of that other 39 M 62= 
27 MLJ 640=2610 219, 52 1 C 580=85 
PR. 1919 Jrr flZfo 36 P R 1913 = 17 1 C 3»l 
Art 62 governs cases where a definue sum of 
money has been reccised by the defendant and 
which the law says he must hold for the use of 
the plaintiff, and is not applicable to cases where 
the defendant u asked to account for properties 
and moneys when the person managing or 
collecting them is entitled to just allowance 
182 IC 426=1938 L 139 Art 62 of the 
Ijmitation Act is applicable to cases where the 
defendant has recei\ed money which in lustice 
and equity belongs to the phinuff but m cir- 
cumstances where the receipt by the defendant 
would be regarded in law as a receipt to the 
plaintiff’s use \Vhcrc the receipt by the 
defendant, is on his own account and is not or 
cannot be regarded as one on behalf of the 
plaintiff, Art 62 can have no application 55 
LW 90= (194a) I MLJ 274 Art 62 applies 
to suits falling under the category well known in 
English Law as ” suits for moneys had and 
received" Such suits arise where money paid 
into the hands of the defendant is payable 
forthwith to the plamiifT 7 R 54® Although 
ptmty of contract is not necessary for the pur- 
Mcs of Art 62, there must be some pnvity of a 
Jwally rccogniaable nature, such as some know- 
ledge of particular facts in the man who received 
the money, or some mistake or ignorance of facts 
on the part of the man who paid the money, or 
some relation of trust and confidence between 
them on which the Court could fasten as creating 
the relation of principal and agent (though by 
fiction) between the plaintiff and defendant 
n8 1C 444=ig4g L 290, 41 M 923 See 
also 1941 M 767 =(i 940 * MLJ 222, i9t' 
M 742 Article does not apply to an equitable 
claim against a trustee for an account and ascer- 
tainment of what may be due 8 R. 645=5® 
I A 1 = 130 1C 609=193* PC 9=60 MLJ 
1 (P C.) , 6 C. 120 Art 6a contemplates a suit 
m which the plaintiff is entitled to obtain the 
whole of the money received as soon as it is 
recewed 193° R *97. ‘43 IC 49®*'W3 
M 5*4=37 L\V 631 64 MLJ 574 

cnpiion collected for a particular purpose — 
Sun for rccovciY from person making coUection* 

Limitalion — SUrting point (Jbtd) 5Vherc 

a mortgagee receives a certain sum from Insurance 
Company, the property mortgaged being des- 
troyed ^ fire, a suit for accounts fay mortgagor 
« governed by Art 1 20 and not by Art 62, 
inasmuch as the mortgagee has a hen on the 
moneys he received and is entitled to retain those 
moneys until his mortgage is satisfied 1930 R 
‘97 Relmqmihtnent of ngbls— Money paid In 
eoaudcTauon— Tanurc of deed to take effect— 


Claim for refund of money paid — Limitahon is 
under Art 62 or Art 97 1930 ALJ Iil2 

Limitation for a suit to recover money retained 
with defendant as stake-holder to m paid to 
successful party Jn a suit, is three years from the 
date of decision m the suit 1933 A WR 500 
Mcnev had AJtD BECEtVED — ^Asscts realized 
and debts paid by a person appointed by deceased 
— Suit by sister of the deceased to recover her 
share of inhenfance is suit for money had and 
received by the defendant for her use and u 
governed by this article 37 A 40 = 2710 533 
= 12 ALJ 1256 See also 1939 A 442 But 
where (he amount of maintenance granted under 
a will IS to come out of income of particular 
propoTty and the defendants arc rn possession 
of the property under the will, the proper article 
to appiy to the suit for arrearj of such main- 
tenance against the defendant is Art 123 and 
not Art 62 35CWN 307=1931 C 670 A 
sum due for rent by mortgagee to the mortgagor is 
not money had and received 41 M 488=34 
MLJ 103 Surplus proceeds of sale held bj 
Railway Company under S 56 of the Railways 
Act are received for plaintiff's use within this 
article 44 M 823=41 MLJ 205 See abo 
«8 C 234 (sale for arrears of Govemmeat 
revenue) Money deposited m Court m imim 
jtaha hniij and wjthdraivn by a person having no 
right to It ma> be held to be received for the use 
ofthcplamliff 33 A 450=10! C 730 Article 


applies to a suit to recover money^ 


have been collected tenami for the plamuL 
IC 495—1915 MUN 215 See also (194.0 
2 ML.J 222=1941 M 767 A 
arrears of revenue is governed by Aft 6* 
not Art 131 which applies only to a ^ 
establuh a periodically recurring nght 55 ® 
I93=33 BomLR 120=1931 B 189 A 
to recover money paid to a defendant under 
S 73 C r Code, u a suit for money paid to him 
for plamuffs use 39 M 62=27 MLJ 640 
A payment of money made to a person with a 
view to Its reaching the party entitled to it, is a 
payment for the use of the latter 20 C W N 
9®3. I PLJ 374, 104 IG 704 See also 
16P i84 = jBPL.T 162 IVhere a pcRon has 
lost money by theft he can sue the thief for the 
recovery of the money, quite apart from the 
crime, but ifhe does, the suit must be framed ai 
one for money had and received, and the suit 
(hen falls under Art 62 ILR (1941) M 4‘4=* 
1941 M 39i = (‘94‘) ‘ ML.J 27. 

OrasR IcLUSTRATTva Cases — Suit to recover 
money from mutawalh received by him on behalf 
of a deity is governed by Art 62 50 A 265= 

25 A L J 1 047 = 1 928 A 1 34 Suit for accounts 
against shebaits — Defendants collecting renU 
and profiu for benefit of idol — Money receii^d 
belonging to idol and payable to him— Art 62 
applies 27ALJ 229=ii4lC 734 But r« 
8 R 645 (PC), cited snbra Art 62 docs not 
apply to an equitable claim againit a trustee 
liable to account for an account and asccrtain- 
inenl*tif what may be due 58 I A 1=8 R 645 
=60 MLJ I (P G ) Nor to suits for 
between principals and agents *933 
1^=1933 A 642 iVr tf/re 41 Bom L-K 
Nor to suit for recovery of money under * 

T. P Ael 16. IC, 4 (Si-i936 R. 8o 

jnent of partnership— Undertaking “ir monev 
litigation of thud party— RealisaUon «■ 


Art 62] 


The Indian Limitation Act (IX or 1908) 
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^OTES 

by defendant — Smt by plamtifT for accounti 
afler notice — Article is not applicable 36 Bom 
L.R 1068S1I934D 491 Nor ti suit by pnnci* 
pal for mone)’S misappropnated by ajcnt 60 
C. IC. 996=38 C.^^ N 211 = 1934 

C. 238 This IS f'o^•cmed by Art Cg 60 C 
• 347 “ *934 C. 2^8 Suit for profits received by 
agent after termination of agency is governed 
by this article 41 A 635=52 1 C 373 , 20 
IC 986=13 AI 4 491 . 1925 M\\N 43= 
27 I C 807 Ste clso 39 M G2 Also suit for 
money received hy the pleader of the plaintiffs 
for their use 35 G I-J 330=1922 a 499 Suit 
by an heir of the deceased penon to recover his 
share of the debt due to the deceased, svhich had 
Tjcen realised by another heir holding succession 
ccruficate IS governed by Art 62 37 A 434 = 

29 I G 347 Ste also 37 A 233 = 27 I C 712 , 
50 C. 610=27 C W N 941 , 69 I C 274=41 
AI.L.J 274 (one member ofjoint Hindu family 
coUectmg debts due to family) , 25 M L.J 531 = 
2t I C 394 So also suit tor recovery of share 
of compensation money for the house acquired 
by Government, a LLJ 353 Also suit by 
the other memben to recover their shares in 
outstandings left undivided at parution and 
subsequently realised by one member 32 M 191 
24 C 309 \Vhere however various debu owned 
in common had been collected and rents md 
profits received a suit for money had and received 
under Art 6a does not lie in respect of such 
moneys the appropriate remedy being a suit 
for account 45 M 648—42 M L J 507 (F D ) 
Seealte 12 I C 566=13 Bom LR 1041 , I LR 
(1940)10 110, 1039 A 442, t937 Pesh 28, 
40 M 20t = 3o M L.J 341 (one ccKsharer 
appomted by Government as manager to collect 
rent) Tenants-in common— Suit inter se to 
recover share of profits— Art 120 and not Art 6a 
is applicable 1029 0 83=4 Luck 265 SeeaUo 
1037 Pesh a8 In a suit for mense profi^ts 7 years 
after a decree for partiuon there having been 
no actual parUlion in spite of the decree, it was 
held the rents and profits received by one co 
owner in respect of vmdmded lands could not 
be considered to be money payable by him to 
others as money received for their use within 
Art 62 and that Art 120 applied to the case 
131 I C 511 = 1931 R 150 SteaUoi^V 184= 
to P L.T 162 , 1937 Pesh 28 Also a suit by 
members of an unr^istered company for reflind 
of their subsenpuons falb under Art 120 7R 
540 Suit by kamavan of a Malabar tarwad 
against a junior member for money realised by 
the latter u governed by this article 37 M jBj 
= 1410 254, 1928 L 688 Suit for compen 
tation by pur^ascr where patni sale set aside 
by suit — Article applicable See 46 C 620=26 
557*=5oI<5 444 (PC) Ste also zA 
354 > 38 A, 676 Money advanced by plainUil 
for a mortgage or sale which u void ab tmlu u 
money received by the defendant for plauiuffi 
use under Art 62 39 B 358=28 1 C *42 . 

40 B 614=36! a 564, 55 D 565=33 BoimUR 
1092 , 44 P R 1918=46 I G 26 , 81 1 C. 878= 
1925 N 130 118 la 203 In a suit 

to rccovrr money paid under a void agreement 
the termiHiu a for purposes of bmitauon is 
the date of the agteement, that being the time 
at which (in the absence of special circumstances) 
CC.M- 437 _^ ^ 


the meim ng of S 65 of the Contrict An f^oC- 
g2q(PC),Rc1 on] 60 I A I 3 = «;4A 11^7= 
"hnc a plaintiff vvho 
had advanced money on a mortgaee, repudiates 
It himself and files a suit for the money paid 
such a suit IS not a suit for compensation for 
breat* of contract and is governed either by 
Art 62 or by Art 97, according as to whethej 
the contract is void or voidable and not Art 1 ifi 
145 to 186=1923 L 581=34 PLR gC 
Decree selling aside execution sale m suit by 
stranger— Absence of saleable interest m judg. 
ment^ebtor— Suit by purchaser for refund of 
purchase money— Limitation I/eld nliat the 
suit was governed by Art 62 and not by Art 120 
as the suit was m substance one for money had 

ajdreccivtd 41 LW 305-1935 M 354-63 

M L.J C30 Where the purchaser u put in 
possession but is subsequently dispossessed by a 
perion with paramount title, suit for refund of 
moncypatd IS governed by Art 97 and not Art 62 
as such money has been paid under an exutine 
consideration which aftenvards fails 27 B 228 
“20 IC 254 = 15 Bom LR 559, 55 B 565= 
•34 I C 1157=33 BomL R 1092, 38 hi ^87 
=»3lC 570, 1925R 113^2) SeealsoAild 
7 ‘ 9 . 55 I C 93 , 47 I C 886 , 1 18 I C 203 . 

® (Art 116 held applied 
aMc), sa PLR 457-1931 L 448 (mortgagor 
who paid money for redempuon to one 
penon as representing the mortgagee and was 
subsequently compelled to pay it once over to 
jnolher, loins 'he former) Suit for damaeti 
for breach of a covenant for indemnity contained 
m a registered deed is governed by Art 1 16 and 
not Art 62 or 97 1032 ALT 317-1932 A 

358. >933 M 126-64 MLJ 33^ fi 2 t on 
onguial L^ility on failure of considerauon m a 
contract affecting it, u governed by Art 97 and 

382 U’hcre the plamuff faded to cidbrce 
specific performance of a contract to sell land a 
suit for the recovery of advance paid by him is 
g<^emed by Art 97 and not by Art 62 so 
IC 893=1917 MWN 447 Suit to recovCT 
arrears ofjaeir income wrongfully received and 
appropriate by defendants is governed by thu 
article 46 PWR 1914=23 IC 445 '^Also 
suit for recovery of money advanced^hnder a 
void agrwmeni 47 I a 214=5 OL.J 277 
A * 598=88 1 C 557 (Art 96 

appbe^ Assignment of mortgage bond which 
had bren repaid — Suit against assignor by 
assignc^Art 120 and not this article applies 
•935 P *59 Land acquisition — hloney paid 
to peison apparendy entiUed— Suit by per^n 
having interest in land for money so paid Art 
120 and not this artide applies 1925 P 
Abo suit for money paid as patni rent withwt 
considerauon 60 I Q 698=33 HT, j ogg 
Abo a suit for refund of money illegally collected 
as profesuon tax. 1932 MWN 1089 Art 62 
and not Art 96 applies to a suit to recover money 
paid to a Mumapality as tax on the ground that 
by theMumapahtv 
IC 678=42 fern L.R,4gi = i94oBoim 252 

Abo a c lai m for the refund of premium paid bv 
the tenant. 33 Boni.L.R. 1562 = 1932 B ^ 
Abo suit for enhanced amount ef^rent ^d under 

protest IS governed by this article. 27BomL.R 
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Description of suit 

1 Period oFlmutation | 

Time fromvvhich penod 
begins to run 

*63 For money payable for interest 1 
upon money due from the defendant to 
the plaintiff 1 

•[Three years] 

^\llen the interest becomes due 

*64 For money payable to the ' 
plaintiff for money found to be due from 

•[itirec years] 

^\’hen the accounts are stated m 
writing signed by the defendant or 


LEG REF respect of the said decree and the plaintiff files 

* For the period of limitation for these and a suit to recover it, it u a suit to enforce an 

certain other suits in the Punjab, ut Punj Act eqtutable claim to follow the money withdrawn 

I of 1904 and S 29 (i) (h) of this Act l>y the defendant contrary to agTeement and as 

•Substituted by Act XI of 1923, S 2 and such it does not fall under Art 62 but comes 

Sch I, foc^“Ditto ” under Art 120 of the Act, the startmg point being 

she date of the conveyance to him of the decree 
NOTES 1941 N L.J 665 Art 62 applies to cases m 

545=59 J C ^ Abo tiiit by Offiaal Reeeii or xvhteh there u a feclure of coaiiaeracoa from the 

for money of judgment debtor attached before very beginning, or, m other words, where the 

insoUcncy but paid to the decree holder after transaction is void c& initio and the defendant u 

insolvency 41 ML.J 334=45 M 70 See alto deemed to have received the money for the 

47 ImW 557=1938 M 532*=(i938) i MLJ plainuffs use On the other hand, Art. 97 

682 [Art g6 IS to be preferr« to Art 62 to applies to cases where the consideration fails 

a Slut to reco\er money paid by the ptainuff to afterwards by reason of some subsequent event, 

the defendant by mistake in excess of the amount as in the case of voidable transactions \Vbere, 

due 4P 448=1925? 765] Money paid by therefore an aucuon purchaser, who under a 

mortgagors after preliminary decree but before decree obtained by a third party loses a part of 

final decree — Mortgagee not certifjing payment the property pur^ased by him, bangs a suit 

aor crediting it as directed by mortgagor bolds against the decree-holder for refund of the 

It to the use of the mortgagor 1927 A 710= purchastsmoney, the suit u governed by Art os 

50 A til The income of joint family property or 97 and not by Art 120 166 Ic 

which accrues durujg period betvseen preliminary 1937 O 286=1937 OWN 83 Coast 
and final decrees m a partition suit, constitutes deration in a contract of sale is not money pait 
joint family property , and if that u not divided for the use of the payer, so as to attract tbi 
by final decree, a suit to enforce a share m such operation of Art 62 of the Linutauon Act, ex 
income IS governed by Art 127 and not by tbu cept perhaps when the contract is of such 1 
article 1935 N 137 Same agent for two nature that it is void in Jaw ai imlte A tes 
pnneipals— Money belonging to one lent by for the applicabibty of Art 6a is whetlier wher 
the agent to the other— Liability of the other to the money was paid it was recoverable imme 
re-pay the Joan arises on the date of actual diately by the phuniilT Art 97 and not Art 6 s 
payment and Art. 6a appbes 49 A 520=1927 would govern a suit for recovery of part pur 
A 161 Where a suit for recovery of certain chase pace paid on sale which afterwards goe: 
sums from the sons of a deceased karpaxdat or off by reason of the failure of the buyer tc 
agent, u IS found that the was under no complete payment Art 120 also cannot b< 

liability 10 pay over the sums received by him applied to such a case I L R Ka*" 495 

to the principal direcUyon receipt, and that ,yrrabai94iM 767— (1941) a M UJ 222 (Clam 
there was a running account, the arrangement against fraudulent transferee firom benamidar— 
being that he should keep in his hands suSaent Kclationslup between benamidar and rea 
funds out of the collections for costs of litigation owner is one in the nature of trust) 
on behalf of his principal, the proper arucle Arts 62 and 116 — Where a registered per 
applicable to the suit is not Art 62 and hmifaiion petuaJ lease by one of the joint tenano contain: 
vnll not run from the date of each receipt by the a covenant to refund the nazarana m case ol 
deceased agent Art. 89 or lao wsU apf4y to dispossession and the lessee knowing of th< 
the case 7 CutL T 87 defective title of the lessor does not take any 

Arts 62,97 and 120 — \V'herc a suit is for action but obtains possession and is dupossessed 
profits of property entrusted to the defendant after ten years and sues for the refund of the 
by the plamtiffs for safe custody and manage nazarana, it is Art ti6 and not Art 62 that 

ment neither Art. 62 nor log apply to the case applies to the suit and the startmg pomt is the 
ItuArt 120 that applies Art. 6a cannot apply date of dispossession 1941 O WJ'f 1182 = 
to a case in which profits and not money is sought 1942 O 82 

to be recovered It only applies when the Art 63 — Art 63 is applicable to suit for reeo- 
defendant has received money as dislinct Jrom very of interest on ‘ thaianai ” deposits Set 
profits into hu hands Nor could Art 109 43 M 629=38 ML.J 437=58 1 C 639 On 

apply because the receipt of profits was not this article, m alto 40 I C 229=20 OC 152* 
wrongful The defendant was in nghtful pos- 3 A 328 

session and received the profits rightfully but it is Art 64 tVuAT n an Ackount Statzd — 
his retention that was wrongful igsi NL.J An account stated is one where several 
184=1941 N tSt IVhere before a decree for Items are set-off one against the other and iba 
sTecific performance could be paired in respect balance u struck in favour of one of the parnes.- 
of an agre-ment to assign a paitieular decree the the law implymg a new promise by the other 
defendant withdraws the money deposited in party to oav the balance itPL.T ga=l* b.1 







Art 64] 


Tun Indian Limitation Act (IX or 1003) 




Description of suit 

Period of limitation 

llmefiom wl i^l, j,^il 
li^ini to r in 

the defendant to the plaintifT on ac^ 



counts stated between them 

! 

liehalf unless where l> e rf.| ( |i, t,y 
asimullanemis tgrreturni |n wil- 
ting signed as afnrtsld, mid' 
payable at a future time, and tl en 

1 


when that time amirs 


NOTES 

tgo Set alto 9 B 516 , 33 A 30a , 54 A 306 
e=ig3a A 4G1 , sa B 513 , 86 I C 94a*>t9i5 
M 1147. 10610.53, 108 I C. Coo^tgaB tl 


459. 138 I C 54a=ai93a L. 273 There muit 
' ' ■’ sides of accounts I L.R 


be Items on both ... 

(1940) N 441 — 1938 N 180, 1941 C 59S 
SShere the account upon which the suit u basi^ 
includes a certain sum, which was brought 
forward from the previous year’s account, it is 
dearly for the defendant to pro\e that tlie dues 
brought forward from the pmaous year's account 
were time barred, and in any case the mere fact 
that some of the items are statute barred can 
be of no a\sul to him where the suit has been 


Rel on] 167 IC 653 — 1937 P 348 UTiere 
the book of account contained entnes of account 
of only one of the parties and there was nothing 
to show that there was an account stated between 


the parties. Art ^64 had no application A 


tmio go on to agree that the balance only t 
payable ® *• — . . . 


and creates a new debt and a new came of action 
There are mutual promises, the one side agreeing 
to accept the amount of the balance of the debts 
as true and to pay it, the other side agreeing the 
entire debt as at a certain figure and then 
agreeing that it has been discharged to such and 
such an extent, so that there will be complete 
saiufaction on payment of the ameed balance 
Hence, there is mutual consideration to support 
the promises on either side and to constitute' the 
new cause of action The account stated u 
accordingly binding, save that it may ^ 1 


opened on any ground— for instance, fraud or 


. m any f. 

mistake — which would justify setting aside any 


other agreement 67 M L.J tio(PC.), 1038 
C 8C1 , i8()IC 80a (Some Items time barred. 


Struck and signed and accepted was novation of 
contract) Mere striking of the balance due on 
a certain date m the unsigned account books 
will not furnish a cause of action on account stated 
under Art 64 38 IC 337-33 ML.| 536 

Sie aLo 10 M 199 , 5 P L.J 34- 1 p L.T. 190 , 
ILR (1938) A 74«-‘938 AL.J 773*«938 
A 504 , 37 SLR 300-1933 S 334 The 
expression * account stated ” has a technical 
meaning ^Vhere (he accounts were gone mio, 
a balance was struck and the defendant signed 
the same but there was nothing before the ^urt 
to show that the several items for which credit 
had been given to the defendant were due to him 
from the plaintiff Iltld, that it was not a case 
of account stated and that Art 64 was inappli 
cable There can be account stated, although 
the balance of mdebtedness is throughout m 
favour of one side It is irrelevant whether the 
debt m favour of the final creditor is created 
at the outset by one large payment or consuls 
of several sums of pnnapal and several suras of 
interest Nor u it material whether the only 
payments made on the other side were simply 
payments in reduction of such indebtedness or 
were payments made in respect of other dealings 
In any e^-ent items must be ascertained and 
agreed on each side before the balance can ^ 
struck and settled (Cngluh case-law ducuss^) 
{54 A 506, Reversed) 6t 1^.373=56 A yj6 
—07 M L«J tio (PC.) The essence of an 
account stated is not the character of the items 
on one side or the other, but the fact that (bere 
are cross itcnu of account and that the parties 
mutually agree the icwral amounts of eacn 
by treating the items so agreed on the one ode 
as discharging the items on the other ude, fin 


- payable Such a transaction Is in truth bilateid. 


effect of) The acknowledgment which forms the 
basu of an account stated must be an aeknow. 
ledgment wiihm time An account stated may 
contain some time barred items and yet the 
account stated may form the basu of a suit 
But if the whole account u tune barm], then 
the ban imposed by S 35 (3) of the Contract 
Act would apply J943 NL.J 248, lej 
IC 867— >931 A 375 INTiere the account 
u not open and current at the time of the 
suit and the account dosed and balance 
struck. Art 64 u apphcable 1933 L 183 
See also 130 I C 570 ^V^le^e the transaction 
between the parlies were conducted as between 
a debtor and creditor, and on a certain date the 
balance was struck and it was agreed that the 
debtor should pay interest from that date on 
the amount found due by him and the creditor 
sued to enforce hu rights Held, that the suit 
was on an account stated and that it was governed 
Iw Art 6a or perhaps Art 57 and not by Art 84 
Held furfher, that the mere fact that subsequent 
to the date of the striking of the balance there 
were four items on each side of the account did 
not have the effect of converting it into a mutual 
open and current account. 32PLR 65—1931 
L 333 Suit on balance of account treated as 
one on account stated See 3 L 326—1933 L 

5 35 As to suit for money on accounts, based on 
ecree. swaaLW 195-1935 M 1360 For 
the article to apply, there need not be reci- 

E rooty of demands 1933 c 578, 1923 L. 

15=37 >26 But see contra 54 A. 506 

— 1933AL.J 279=1932 A 461 An entry of 
balance not containing a promise to pay cannot 
be relied upon to recover a time-barred debt 
35 I C 89=9 CL.J 263 An * account stated ’ 
does not extinguish the original debts on which 
the account u based 63 I C 280 See also 
189 I C. 803 (Account stated and acknowledg. 
roent — Distinction between) See also 14 Luck. 

478-19390 120) ^\’he^e in a suit brought 
by a commmion agent for commission the 
accounts were stated and balance was struck, 
the proper article applicable to the suit « An. 64 
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[Art 65 


Description of suit | 

Period of limitation 

Time from whieh period 
begins to run 

65 For compensation for breach of 
a promise to do anything at a speci 1 
fied time or upon the happening of a 
specified contingency j 

|*flhree years] 

1 WTicn the time specified arrives 
or the contingency happens 

* 66 On a single bond, where a day j 
IS specified for payment [ 

‘(Three years] j 

The day so specified 


LEG REF 

^ Substituted by Act XI of 1933, S 2 and 
Sell I for "Witto 

footnote I, p 3190 

V NOTES 

too 1 C 874 Ste alio 140 1 C 187 (L) , 33 
BomLR laoo , 162 IC 178 1936 P 444 
(Suit against surety) Plaintiff had been cm 
ployed under the defendant from 1913 to 1938 
In the boolcs of the defendant s business, there 
were accounts of drawings by plainuff from tune 
to tune, there was no account on the other side 
as the plaintiffs salary was never fixed- In 
1928 an account was drawn up by the defen 
dants manager, showing credits for salary and 
debits for drawings and ending m a balance in 
favour of the plaintiff IhU that it was an 
account stated and invoUed a promise to pay 
the balance for good eonsiderauon 38 C W N 
813-1934 PC I44“67 MLJ to3 (PC) 
An account stated may only take the form of 
a mere acknowledgment of a debt and though 
if those circuRiscances amount to a promise, and 
the existence of a debt may be inferred, that 
can be rebutted by shewing that there ts no real 
debt at all On the other hand there is anoUier 
form of account stated a real account stated 
which contains eotnes on both sides and in which 
(henparties have agreed (hat the items on one 
side should be set against those on the other, 
and the balance only should be paid , the items 
on the smaller side are set off and deemed to be 
paid by those on the larger side and there is a 
promise for good consideration to pay the 
balance It 11 not necessary, to make out a 
real account stated that there should be debts 
vt pmesenli, or that they should be legal debts 
67 MLJ 103 (PC) Set also 1936 G 470= 
€4 CLJ 75, 1937 C 535 Sutt on alleged 
settlement of account—Hcadmg of account and 
entries in handwnting of defendant not a state 
naent of account * signed ’ by the defendant 
suifiaent for purposes of Art 64 rg|0 hi 80? 
= (1940) 2 ML J 334 

Arts 64 and 85 Pkincipal and AoEtrr — 
Accounts — Naturi — Mutual, oven and cuk* 

REPfT ACCOWVTS — ^ACCOtWT STATE t>— ^UlT OW — 

Cases of transactions between a creditor and h» 
debtor must be distinguished from (hose of a 
prinapal and agent Where the whole basis of 
the relation between the parties is that ofpsinopal 
and agent, the accounts between them arc mutual, 
running and current accounts. The esscnuals 
of a mutual, open and current account are the 
reciproaty of dealing and the right to mutual 
demand Where these are the relations between 
the parlies an account, to be a settled account 
need not be signed provided that It is submitted 
to (he parly sought to be made liable on it and 
he bai by words or by conduct, acquiesced tn 
Its correctness Until an account is ttated 


between (he parties, the right of either of them 
IS to bring a suit for account and to have accounts 
taken 1940 PWN 28=521 PLT 41 = 1940 
P 71 

Art 6S Scope — Srs 31 IC 479“9SL.R 
90 Art 63 does not apply unless there u an 
agreement between the parties to pay the loss 
immediately on its being ascertained and m the 
absence of any specified time or specified con 
lingcncy So, a suit by a commission agent to 
recover loss on the transactions entertained on 
behalf of hii constituents is governed by Art 83 
and not by Art 65 33 BomLR t20O Suit 

for recovery of a debt in kind payable in kind or 
for cash value is governed by tmi article 4 L L 
J 64— J922 L 123(2), 1922 L- 271, 49 I C 
23>»4i P R- igjB Registered lease ducovered 
to be void— Sun to recover prenuum paid is 
governed not by Art 65 or Art 97, but by Art 
tt$ 1S4 I C 877— J936 P 462 Breach of 
proimse-ouit for compensation iTwipasN 47, 
/ hf ij C R 162 Suit far damages— Parties 
agreeing as to amount of damagei before the 
datefixed for deliiery— Limitauon— Sfartui? 
point 99 I C 59 i»»i 997 L t22 As to bmita 
uon for an application for enforcing a bopo 
executed by a surety to produce the movables 
attached ter 1933 Af 2:9—37 LW 18? 

Art 66 Scope— <$*» 4 A 3 , at I C 479 

(Sind) As to applicability, tee oj M 173 A 
bond merely for the payment of a certain sum 
of money, without any condition m it it called a 
simple or ingle bond 19230 ig— 26OC 
121 See obo 22 1 C 60 (Mad ) Art 66 is sot 
barred m its application to a suit for the enforce* 
meat of a bond against the executant himself 
A suit on a bond executed by a Hindu after his 
death to enforce the same against his sons 11 
governed by Art 66 The arucle makes no 
reference to the penons against whom the siut 
IS brought 1937 ALJ 403—168 IC 359 
**(937 A 559 Where money IS deposited with 
a person for certain expenses arid the balance is 
repayable with interest at a fixed date, the case 
IS governed by Art 66 and not by Art 115 
37 M 175=24 I C 858 , J64 1 a 459='J93G R 
338 As to suit for recovery of money deposited 
with another and repayable on the happening 
ofa future event see also 2a 1 C 60—1914 
zGf. Article is inapplicable where 
repayment u to be made within a period, but 
the amount might be repaid earlier 3 A 270 
AVhcrc a simple bond sets out firstly that the 
money is payable on demand and further on it 
sets out that the whole sum with interest shouM 
be paid Within one year, it is not open “J. 
debtor to make a payment before the end 01 
the penod of one year fixed, as the bond j* M* 
payable within that period unless the ereoitor 
makes a demand Art 66 applies to * wi‘ 
on a such bond and the penod of 
Tuns not from the date of execution but ««« 



Ajit 6S] 


The Indian Limitation Act (IX of 1908). 


M93 


Description of suit 

Fenod of limitation 

Time from which period 
begins to fun 

*67 On a single bond, where no 
such day is speafied | 

*[Three yean] 

The date of executing the bond 

•68 On a bond subject to a condi- 
tion ] 

[•[Three years] 

IMicn the condition is broken 


LEG Rrr repayment of the principal with interest after a 

* See footnote I, p 3490 specified penod and further provides that 

•Substituted by Act XI of 1923 S a and interest u payable annually and in default. 
Sch I, for ‘Ditto’' the creditor was entitled to sue for the entire 

amount due without waiting for the expiry of 
NOTES the period specified in the Iwnd, the bond u a 

expiry of the period of one >*car speafied in the single bond notwithstanding the default clause 
bond 154 1C 52t = l935 A L.J 38i”t935 The penod of limitation for instituting a suit 
A. 413 Mere condiUon that, in default of on such a bond, runs from the date speafied for 
payment of mterest at the stipulated mterxats, payment as presenbed by Art 66 Time does 
the creditor is to haic the option to enforce pay* not run from the date of the first default in pay- 
ment earlier, does not talce the case out of An 66 mcnl of interest, nor does the whole amount of 
39 IC 574“*5 AL.J 313, 1 C 163 (PC) the bond become payable on that date so as 
But ste 2 A. 322 , 27 OC 318=85 I C 280 there and then to induce the application of 
Suit to recoi'er money due on a registered bond Art 80 It is doubtful if Art 68 would apply 
IS not governed by this article i6BomLR 20 to such a case Though the bond contains a 
=38 B 177, 6 B 75 WTiere a mortgagee sues condition, it is not one which relates to the 
on a pcnonil eo^cnanl to make the mortgaaot whole sum due on. the bond Art 68 applies 
rcspionsible for any defioency in the realisation rather to bonds of the nature of security Mnds 
of the mortgage debt out of the mortgaged The bond m question could not be called instal- 
properties the claun u goiemed by Art 66 ment bonds and it is only m the case of an 
1927 O 569 But M tentra 1926 M 1124 instalment bond to which Art 75 applies that 
—55 MLJ 506 which holds that Art 116 time begins to run from ihedate when thede- 
governs such a ease Set ctso 1929 O 30, 51 faultisroade )6Luck 464— 1941 O 8io(FB) 

A 473, 52 hi 105=1929 hf 53 (F B ) , 35 Art 67 — When payment is to be made on 
OWN 1030=1931 C 80c In a ttAcn bond, the happening of certain future event, time 
there was penonsl covenant to repay on a certain begins to run from that date Neither Art 66 
date, and in addition there was a clause which nor 67 applies 32 I C 575 A bond payable 
gave the mortgagee the right to realise from the on demand is identical with one in which so 
Biortgaged property, from the person of the day for payment is specified 3 A 600 (F B ) , 
mortgagor and from his other properties if he was 3 A 340 Book entries of balance struck by the 
dispossessed from the rthan property The mort defendants which were attested bv witnesses, are 
gagee sued basing his cause of action on dis held to be bonds within this article 5 L 406 
possession and after sale of the mortgaged property = 1925 L 75 Mortgage of house under attach- 
m execution of bis decree applied for a personal ment-^uit to enforce personal liability— Art 67 
decree for the balance IltlJ that Art 116 applies 1927 L loi 27 PLR Boi 
applirf and not Art 66 or 67, and that the Art 68 — Set 1941 OWN 361 = 1941 O 
starting pomt for limitation was the date of du 210 , 40 I C 235 5 L W 706 Surety bond 

possession 13 P 228=1934 P 57® Set oUo under the Guardians and Wards Act— Suit on 

i6a I C 439=1936 O 279 AVhere a second it « governed by this artide except where im- 
mortgage-deed provided that the mortgagor movable property u charged aa M 602=36 
would redeem the mortgage at the same time ML.J 114=49 IC 587 So also an adminis- 
wben be would redeem the first mortgage, hU, Uation bond i R 463=1924 R 680 , 27 I C 
that the condiuon regarding the time for redetnp- 849 A suit by an assignee of an admimstrauoa 
tton did not amount to spenfying a day for b^d under the provisions of S 292, Succession 
payment within the meaning of Art 66 and as no Act for its enforcement, is a suit upon a ^nd 
date was speafied, the penod of twelve yean to subject to a condiuon to which Art. 68 apphet 
enforce the second mortgage commenc^ from Where the administrator dies the condition must 
the date of the mortgage *9331- 84=3sPLR be deemed to have been broken at the latest on 
37 \Vhere the parties to a mortgage aecd get that date and limitation would begm to run 

It register^ by practuing fraud on the Register from that date S 292 of the Succession Act 

mg Officer and including a fictiUous item of the has not the effect of conferring a new cause of 
property the regutration is invalid for all acuon on the assignee and hence cannot provide 
purposes The deed must be treated as unregis arreshsUrtmgpointforthepurposesoflimitation 
teredevcnfotihepuTposeoftlitperonalcovenanl 67 I-A 4*6=ILIL (1941) B 2o2=43CW 
topay A suit for recovery of the money on the N 429=«94« P C 6-(i94i) i M L.J 88 (PC.) 
personal covenant IS governed by Art 66 or S’w a/w I L.R {1938) N 399=1938 N 13 (Suit 

Art. 57 and not by Art ti6, and there is no on a bond not being a smgle bond) 38 

breadi of a contract in writing regutcred within BomL.R 632=165 I C. 672 = 19366 363 
the meanmg of Art. 116 41 C,A\ N 783= (Suit by assignee of admmutration bond is 

>937 C. 347 Set also 1937 R, 484 governed not by Art 68 but by Art 120) 

Arts 66, 68, 75 and 80 — ^^’here an If > bond provides that if the monthly mterest 
ordinary unreguterrf money bond provides for V jiot paid, or if the principal money lent u 
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The Civil Court Manual (Imperial Acts) 


[Art 69 


Dcscnption cf suit 

Penod oflimitation 

Time from which penod 
begins to run 

>69 On a bill of exchange or pro- 
missory note payable at a fixed time 
afler date 

*[Thrce years] 

When the bill or note falls doc 

*70 On a bill ofcxchange payable at 
a sight or after sight, but not at a 
fixed time 

‘[Three years] 

WTien the bill is presented 

*71, On a bill of exchange accept- 
ed payable at a parucular place 

•[Three years] 

Wlienthe bill is presented at 
(hat place 

’72 On a bill of exchange or pro- 
missory note payable at a fixed time 
after sight or after demand 

•[Three years] 

i ^Vhcn the fixed time expires 

*73 On a bill of exchange or pro- 
missory note payable on demand and 
not accompanied by any writing res- 
training or postponing the nght to sue 

‘[Three yean] 

The date of the bill or note 

>74 On a promissory note or bond 
payable b> instalments 

•[Three years] 

The expirauon of the first term 
of payment as to the part then 
payable, and for the other parts 
the cjreiration of the respccUs c 
lierms of payment 


LEG REF 

* See footnote 1, p 3490 
^Substituted by Act XI of 193a, S 2 and 
Sch I, for “Ditto ’* 


NOTES 

paid at the end of the year, in either case, the 
creditor may sue, and the monthly interest is 
not paid, there u no doubt that there is a breach 
of the condition for payment of interest, but still 
that IS a matter oter which the creditor has a 
n^ht of wai>er and limitaaon under Art 68 
will only begin to run from the expiry of the 
penod of one year stipulated m the bond for 
payment 1935 ALJ 34* *“*935 A 405 The 
breach of each condition gises nsc to a separate 
cause of action and tune begins to nm from the 
date of the particular brea^ giving rise to the 
suit 1 R 4G3— 1924 R 68 Set c/w 56 1 C 
968 a6 I C 505 ^Vhcre a debtor who makes 
a part payment of the amount due under the 
bond makes an endorsement on it that be would 
pay the balance within a certain penod, the 
limitation for a suit for that balance will only 
b^n to run from the expiry of the penod 
mentioned in the endorsement 41 FLR 35 ^ 
= ig39L 236 

Art' 69 — 33 MLJ 70=56 IC 384 
(six months time fixed for payment m a pro- 
missory note) 

Art 73 — A promissory note payable at agbt 
IS payable on demand and a suit on it is governed 
by Art 73 40CL.J 84=19240 1065 Set 
also 47 C. C61 , 25 C L.J 238 Promissory note 
— Endorsement -^uit against endorser — Limi- 
tation— Starting point 1940 M 85=50 L\V 
649 =(i 939) 2 M L.J 7G0 , 1939 S 28 A suit 
against a Hindu son, on a promissory note 
executed by his father is governed by Aft 73 
and limitation runs from the date of the note. 
33 BomLR, 1234=1931 B 542 lumitatton 


will be extended if the 

accompanied by a security bend of saiM «« 
hypothecating certain properties 140 s ^ 4"“ 

"a”" ?4 -IVhei. > d.bl » 

r;fe 'r V.'!? 

only m respect of msialments facing due within 
three years before suit 1923 MWN 6^ 
1924 M 310 , 38 M 374 5 " * . 

It IS stipulated that it will be paid back wilmn a 
fixed penod, and the pnncipal amount of the 
bond IS divided mto annual instalments, pro- 
visions being also made for the parent of 
interest, and there are no express wor^in “le 
bond which aifinnativcly give the creditor a 
nght to sue for the entire amount an« tne 
date fixed for the last instalment and “ 

nothing which precludes the creditor from suing 
for a defaulted instalment, the bond is on 
payable by instalments and the proper 
applicable to such a bond u Art 74 (4 

400, Appl ) 42 C ^V N 545 Bo"** sUpulalmg 

payment of pnnapa] vnthin fixed penod, cn 
pnnapal dtiided into instalments pay* 
annually with interest — Bond is one payable by 
instalments and the proper article apP,“^ 
Art,, >00 IC 655 (O-4OWN 
OWN 617, Foil, 48 A 457 . Ref) *7 ° 'izl 
230-4 Luck 480 The suit_bond wm 
cuted on the 1st December, 1926 
the terms of the bond, interest was to be p 
monthly and the pnncipal amount was . 
paid m certain instalments after the lapse ® , . 
first three years The bond further prov 
that, in default of payment of i°*eeest mo^ 
month the whole amount should b^ 
payable at once The defend^t paid 1 
only for the first six months The *“** ^futed 
recovery of the enure amount wM 
on the oand November, 1930 F/'W, 

•uit was barred under Art Co and that /u 


Art. 75] 


The Indian Limitation Act (IX of 190S). 


Descnptjon of application 


Penod of lumtalion 


Time from which penod 
bang* to run 


*75 On a prommory note or bond ‘[Three )can] 
payable by instalments, which pro%ides 
that if default be made in payment r{ 
one or more instalments, the whole shall 
be due 


Wlien the default is made, unless 


applies i8 P 439~ip39 F W N 367—30PLT 
■M3“«939 P 433 (FB), tga? L t When a 
debt is payable by instalments and there is no 


default provision a new cause of action arises 
upon each default and the plauiuff can recover 
in respect of instalments falling due within three 


where the paseeor obligee waives 
the benefit of (he provision, and 
then when fresh deUuIt n rnadein 


I respect of which there is no such 
waiver 


LEG REF 

*Sec fool note i, p 34»10 
‘Subiiituted by Act XI of 1943, S. a and 
Sch I, for “Ditto" 


■ny time for all those instalments which had 


become payable, within three yean of the initi- 
tuuon of tne suit (3O P L.R 357, Rev ) 39 
PLR no»i937 L 1 
Art 7S — As to applicability, s» 6 L 168^ 
89 1 C 294 , 1 1 O L.J 5»3=“79 I C. 848 , 75 


NOTES 

and 75 had no application 142 I C 851 (2) 
■■<933 ^ 54S N a decree does not make the 
entue decretal amount payable at once after 
default about (he first instalment, (he decree 
should be executed for recovery of the instalments 


1C 98=1924 P 439, 31 I C 479=9 SL.R. 
90 , 58 I C 615 , 130 I C 571=52 CL.J 591 
= 1931 C »57 See «lso 1933 L 548=142 lO 
851=34 PLR >45» »934 AL.J 1056=1934 
A 1039=4 AWR 966, 1941 OWN 361 = 
1941 O 210 (FB) It » immaterial whether 
whole amount becomes payable from a single 
default or from more than one default 3 L llj 
522 , 38 I C 302 (M ) Where the instalment 
bond provides that, in case of default, the whole 
shall M payable on defand Art 74 governs the 


379 Construction of instalment bond — I^fault 
in payment of principal and interest — Default in 
payment of principal cr mtercst — Ijiiutalion 

37 P L.R 24a 

Arts 74 hnd 75 —There is a well-defined 
duUnction between Aru 74 and 75 Tlie 
former applies to an instalment bond which docs 
not contain any default clause, ind m such a 
case, Aerefore, the plaintifT is entitled by the 
very terms of the bond to sue only for such 
insudment as remains unpaid No question of 
waiver or default can ever ante in such a case 
But where the document provides that m the case 
of default the obligee has the nghc to sue for the 
whole of the sum then remainint' due. Art 75 
applies 18 P 459=1939 F W N 367=2oPLT 


ca« 1923 MWN €99=1924 M 310 
Creditor given opuon to recover whole m default 
or to wait till Uie expiry of term fixed for last 
insulment— Suit within three years of fresh 
default not barred 8$ I C 383=23 A L.J 8g6 


1929 C 399, 1930 L. t»4, It PImT 8» 


but if there is a default provision Art 74 caimot 
be relied upon and under Art 75 if the plaintilT 
sues more than three years from the first default 
and there is no waiver, the suit u totally tune 
barred, that ij he cannot recover even those 
instalments which fell due within three years of 
suit. But the chief Court of Oudh is in favour of 
interpreting any facts which can possibly be so 
interpreted as favounng the view that the 
creditor has waived the exercise of the option 
on the fuxt instalment when he bases his suit on 
subsequent defaults which are within limitation 
and does not seek to found his cause of action on 
the earlier defaults The principle which holds 
good in regard to the fint exercise of the option 
under the default clause holds equally good in 
respect of a claim founded on subsequent defaults 
194 I C. 744*»t94i O 485 An insUlroent 
bond gave the er^itor the opUon to demand 
payments of three instalments, ifdefault was made 
together with interest thereon from tune to time, 
and also gave the creditor an opuon to bnng a 
suit for the whole amount due under (he brad, 
if the creditor chose to exertise his nghl m Ae 
whole amount, field, that in view of the wording 
of the bond, Art 74 and not Art 73, applied, 
and hence it was open to the creditor to ■* 


336, 164 IC 43t = t936 6 \vN 665 

O 584,1536!. 570=38 PLR 337 
vVhere an instalment bond provided that, if 
default be made in payment of one or more 
uisuiments, the whole shall be due and the 
creditor elected to enforce the default clause 
fdtU that the suit was governed by Art 75 , and 
that the creditor could not by merely saying that 
be chose to give up a part of the claim fall back 
on Art 74 1934 ALJ 1035=1934 A 661 

(F B ) Where there u a covenant in a bond, 
CQtiUmg the creditor to sue for the amount due 
on the bond before the expiry of the stipulated 
penod of four years, jt js for the benefit of the 
creditor, and it is open to him to waive that 
option, and to wait for the full penod of four 
>ean ^fore putting the bond into suit, and that 
the tunc for recovery of the debt did not begm to 
run from the date of the first default 55 A 283 


*1932 A L.J 550= f 933 A *35 See alto 
L 863 IMiere the plainuifs waive the benefit of 
the provision as to the recovery of the whole 
amount, they will not be able to sue in future for 
the whole amount at once, but they are entitled 
to sue for instalments as they fall due under Art. 
75 the cause of action accrumg on each default. 
1929 A 8 i2 , 187 I C 221 
Waiver, Effect of— In absence of waiver, 
tune runs from date of default for a siut for 
rec overy of over due instalments 15 I C. 856 , 
II 1 C 526=14 O C. 129 1925 N 298 , 164 

IG43i = 19360 384. 167 I a 293=1937 O 
W.N 336 , 1937 L. 663 \S'h«Tt there is no 
vraivcr, plaintiff cannot make his suit within 
tune by claiming only the instalments not barred. 
Af A. KcesKVic A.aOOaBt I C. 162 . ttKT T 








The Civil Court Manual (Imperial Acts). 


[Art 76 


3496 


Description of suit 

Period of limitation 

Time from which period 
begings to run 

•76 On a promissory note given by 
the maker to a third person to be de 
livered to the payee after % certain 
event should happen 

•[Three yean] 

The date of the delivery to 
the pa>ec 

•77 On a dishonoured forci^ bill 
where protest has been made and notice 
given 

®[Three years] 

UTicn the notice is given 


LEG REF 

* J///boJnofe I, p 3iOO 

•Substituted by Act XI of <93318 2 and 
Sch I for “Ditto** 

NOTES 

141 (FB) foUowwg 53 C 377 Sft 31 C 
297 , 7 M 577 f 36 C 304=9 C L.J 226 , 37 
A 400 (FB), so B log, 47 I C 943(0) 
33 I C. 606 Ste also 1935 M 303=68 A1L.J 
344 (case of instalment bond m connection 
vatb A eh)l/uiid Ajid containing a default clause) 
But stt 41 A 104=47 I G 936=16 Ai-J 939 
(plaintiff presumed to have exercised option to 
waive) Sii also 23 I C 630, 133 IC 223= 
*933 O 176 ^Vhen there la no waiver, time 
runs from the date when the right accrues 1929 
C 393 WTiere the bond gave the plaintiff the 
option of talung advantage of the forfeiture 
clause, and his right to resize the amount by 
instalments as onginalty agreed upon could not 
be lost by his failure to exercise hij option 1933 
L 849(1) 5er«boi93oL 134 lithe plamuff 
does not receive the offered pa^Tnent, there is 
no default and consequently no waiter 38 M 
374=25 MLJ 264 

What cokstitutes WArvER — ’ Waives the 
benefit", meaning of 1934 A <039=1934 
AL.J 1056=153 IC 205 Where the obligee 
under an instalment bond is given the right to 
sue for the svhole amount on the occurrence of 
default in payment of any instalment, it u open 
to bun to waive the benefit of that provision on 
the occurrence of default m payment of an 
instalment, and yet to avail bimself of that 
provijiort when a sutxtl&t default fates place 
in the payment of subsequent instalment \Vbat 
amounts to waiver must depend upon the cir» 
cuDistances of each case It cannot be laid down 
as a general rule that, wherever a person omits 
to claim a particular amount, it must be held to 
constitute a waiver It u not necessary for a 
creditor to adduce affirmative evidence 10 support 
of waiver In fact generally it is to be infeired 
from all the surrounding circumstances 164 
1C 431 = 1936 OWN 665—19360 384 St* 
oho 151 IC 852 = 11 OWN 1191 = 1934 
O 455 . *941 O 74=16 Luck 280 

Waiver must be something more than negligence 
<938 A ML.J 50 It must be considered first 
whetlier the plaintiff had an option to waive his 
right to bring a suit at once on the fiappcning of 
the default and svhether as a matter of fact he 
did exercise the right of waiver 1922 A 113 , 
09 IC 871 = 1937 S 15O Waiver must 
depend on some definite act or forbeaiance 
<929 C 292 ^Vhc^c svholc amount and not 
merely the amount due on unpaid instalments, 
“ claimed there is no waiver igjg C 292 , 
35 A 456=30 I C 933=11 ALJ 664, #49 
(i) = i03f L. 283 (<) Consent not to 
•'‘elfw.tver 31 I C 672= <9 C W N f 172 


dfra 164 I C 59=1936 L 570 Acceptance 
ofan overdue instalment IS waiver 2LL.J 3J^» 
59 1C 607 (S), 1929 A 881 , 58 C 615= 

*931 C <57 Butsrsi933 N 70=14410211, 
1933 S 3G5 Payment and acceptance of 
amounts equivalent to overdue instalments arc 
not sufficient to proie waiver, when such pay* 
ments are not appropnated to any particular 
instalments lO NL.J 104 Acceptance of 
portion only of such instalment u not waiver 
20 I C 156 , 33 I C 606 See also 19 NL.R 
170=1924 N 61, 36 C. 394, jp hf i62» 
18 P 459=1939 P 433 (FB ) , 16 A 371 , 27 
B I (FB) , 29 A 431 , la M <92 0® 
point As to proof of waiver, see 1937 O WN 
1073= 193B O 42 . <937 L 863 An instalment 
bond p^ov^dcd that the creditor will be enUtlM 
on default of any one instalment to realize the 
full amount with interest in a lump win or by 
miscellaneous amounts There was default but 
the debtor made voluntarily mocellan^i 
payments which the creditor accepted and suwe* 
quently wed for the balance on the ground that 
be was entitled to sue for the whole amo unC It 
was contended for the debtor that the creditor 
had waived such a right and that he was tttitled 
only to the balance with interest from date of 
last deiault field that he was entitled only t® 
the balance with interest from date of the last 
default 1934 AL.J 697 A creditor waiving 
default if and when entitled to take advantage of 
subsequent default ^rr 163 I G i65=38PLR 
286 , 1936 L. 570 The question wheihcr there 
u waiver or not depends on the attendant ar- 
cumstances of the act claimed as a waiver in 
each psrffcu/ar case l^Tiere there is no et-edaice 
either that the debtors requested the creditors to 
excuse the default or that the payment of an 
overdue instalment was accepted as a consequence 
of waiver, the suit filed more than three years 
from the date of the first de/ault cannot be saved 
from the bar of bmitalion by a plea of waiver 
•933 N 70 Mere abstention from enforcing 
rights m case of default docs not amount to 
waiver 47 A 552=23 ALJ 424 -S’" "JL® 
•924 B 301 , 25 I C 938=8 SLR 63 . 47 1 C 
943 (C) , 1929 C 292 But It IS very strong 
evidence of waiver 36 M 66=12 I C 57 
IS not nece«ary for waiver that iherc must M 
acceptance ofan overdue instalment. 36 hL66 

iSwafro 1929 c 309 Recovery of overdue mstal 

ments by suit amounts to waiver of nghtto sue 
for the wliole as soon as default occurred. lO 
NLR i70=ig24N Gi , 1930 AL.J 495 " 

the promisee bad the option to we for the enure 
amount on the first default, but he did not tax 
hw claim on that option but instead sued »P®““ 
eally for the last three instalments ha^g 
cause of action on each of the said defauiu m 
IS w^ciently indicative of his having "'**'*7 to 
option t37 Tt3 223=1932 O »76, 
bond with aefavilt provision m respect of m 








'Art 831 


The Indian Limitation Act (IX of 1903). 


3497 


Description of suit 

Penod oflimitaiion 

1 

Time from which penod 
begins to run 

•78 By tb* payee against the drawer 
of a bill of extiiangc vshichhas been 
dishonour^ by non acceptance 

•[Three years] \ 

The date of the refusal to 
accept 

*79 By the acceptor of an accom 
modation bill against the drawer 

•[Three years] 

WTten the acceptor pays the 
amount of the bill 

•80 Suit on a bill of exchange, pro- 
missory note or bond not herein ex 
pressly provided for 

•[Three years] 

WTicn the bill, note or bond 
becomes payable 

81 By a surety against the pnnci 
pal debtor 

82 By a surety against a co*suret^ 

83 Upon any other contract to in 
demmfy 

•[Three yean] 

•IThree years] 

[Three yean] 

WTien the surety pays the cre- 
ditor 

When the surety pays anythmg 
in excess of his own share 

W'hen the plaintiff is actually 
damnified 


LEG REF 
* See foot note i, paqe 3 tqa 
•Substituted by Act XI of 1923 S a and 
Sch 1 , for ‘ Ditto’* 

NOTES 

payable at stated intervals see igtg M WN 8 a 
=51 I C 724 . 4 » I C 4 S 3 , 3 » I C 479“9 
SLR go. T43 I C 851 (L) As to pnnciple 
of this artide applied to suits on mortj’aae bonds, 
set under Art 139 See also n PLT 8og , 
30 NL R. 3i4Bi934 N 180 for a case of mstal 
ment decree \Vhere a mortffage deed provides 
for payment by instalments with a default clause 
that on default in parent of an instalment the 
whole of the balance becomes payable, the mort* 
ea«e does not forfeit his n^ht to recover the 
balance aAer the expiry of (he term of (he 
mortgage though he might not have taken 
advantage of the default clause A suit to 
enforce a personal remedy under such a bond 1$ 
governed by Art 75 read with Art 1 16 and would 
be within tune if filed within G years from the 
date fixed for the payment of the last instalment 
1941 N L.J 649 

Art 78 — ■^\'hcre the cheque or hundi sent by 
debtor to his creditor is dishonoured, article is 
inapplicable to an action on (he onginal cause of 
action 46 C i68»45lC 94ie»37C.L.J 393 

Art 80 — IVhere a promissory note payable 
on demand was accompamed by a writing 
fixing a penod of payment a suit by the payee w 
governed by Art 80 39 M 139=30 M L. J 

51 (FB) See als« II hi 853, 163 1 C 459 
= 1935 OWN 518=1936 O 379 So also 
where penod of payment is postponed on the 
request of the executant of the promissory note 
43 A 55=52 I C. 335 IVTiere pronote is 
payable on demand made by the payee afier 
coming of age, time runs when the payee after 
majonty makes demand 3 M L.J 199 Where 
the daim was for reco\ ery of the amount due on 
a war bond which in form was a promissory note 
payable at a specified penod after date tberrof 
and at a special place HtU, that the suit was 
ROiemed Iw Art 80 and time commenced to run 
from the date on which it should have been 
presented for payment at the specified pla^ 
1933 M 376=64 M L.J 173 Suit on mortgage 
bond redeemable in ta yean but providing for 
COM — »8 ^ 


annual payment of interest, and giving power to 
(he mortgagee in case of default either to add 
interest due to the principal and charge com* 
pound interest or to sue for the pnncipal at once, 
falls under Art 80 read with Art 116, and tune 
begins to run from the date of first default in 
payment of interest 45 A 97= 1933 A x(FB) 
But see 148 IC 95ie*i934 A 3«7 (FB) Ai 
to instalment bond providing for payment 
of interest monthly, set also 1933 L 548=34 
PLR 145 1934 AL I 261 = 1934 A 397 

(FB) 1938 N 13 (suit on bond not being a 

angle bond), 1941 OWN 361 = 1941 O 210 
Art 81— 5‘rr67lC 365=55 PLR 1999 
Surety’s right to sue the principal debtor is not 
barred, though creditor s action against the 
pnncipal debtor is barred 5 B 647 See uUs 
59 M 28B ‘P-vniecl’ does not include 
tncurnng oT a fresh obligation by executing a 
pronote, l»nd, etc 50 I C 611 = 15 nLR 
78 See oho 60 1 C 33 So ume runs when the 
surety actually pays the creditor S>» 26 M 323, 
39 M 388 IN'here date of payment by surety 
u uncertain, discretion should be exercised m 
favour of the surety iq2>j A 64 

Art 82 —Set 26 M 686 39 M 288 

Art 85 — Contract to indemnify need not be 
express It may be inferred from arcumstances 
29 A 627, 5C 811 5 ’m ebo 34 M 157 It 

may be imposed by statute or implied or inferred 
in virtue of the )ura] relations of the parties 33 
Bom L R I2DO Article does not apply to a suit 
to enforce a charge against the person who 
purchased it in execution subject to the charge 
1933MWN 486=66ML.J 4 Suit to recover 
compensation for the breach of a contract to 
indemnify the vendee against the claims of the 
mortgagee is governed by this article 1 L 316 
=64 1 G 43t See also 57 1 C 982=38 M L.J 
470, 13 IG 979=15 OG 25 7 ML.J 46 

(Notes of recent cases) , 1935 A L.J 255=1935 
A 4.63 Where a vendee under a registered sale 
deed undertaka to pay off a mortgage debt of the 
vendor out of the amount left In bis hands for 
that purpose, it amounts to a contract of indera* 
mty A coniract of indemnity may be express or 
implied Where such a vendee fails to make the 
payment and ruch non payment has resulted m 
the property of the vendor bang sold, „ 
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[Art 8-t 


Description of suit 

Pgnod of bmitation ! 

Time from which period 
begins to run 

84 By an attorney or vakil for his 
costs of a suit or a particular business 
there being no express agreement as to 
the time when such costs arc (0 be paid 

‘[Three yean] 

The date of the termination of 
the suit or business, or (where the 
attorney or valtil properly discon- 
tinues the suit or business the date 

85 lor the balance due on a mutual 
open and current account, where there 
have been reciprocal demands between 
the parties 

‘[Three )ear*] 

The close of the year in which 
the last Item admitted or proved 

IS entered in the account , such 

1 year to be computed as in the 

1 account 


LEG REF 

* Substituted by Act XI of loai, S sand 
Sch I, for ' Ditto 

NOTES 

vendor has a cause of action to sue for damages 
for the breach of the contract of indemnity and 
such a suit would be governed by Art 83 read 
with Art 116 ILR (1938) A 500=1938 A 
997 (FB) ^rrahaigPLT 198, tyPTst* 
1939 PWN 361-1939 P 194,, 1940 L. 321 , 
1936 A 870 Co mortgagor redeeming mort 
gage— Suit for contribution not governed by this 
arljclc 1935 OWN s^S-tgss O 245 In 
a suit for refund of consideration for a sale on the 
ground that the plaintiffs were dispossessed by a 
third party, the cause of action to recover 
damagef on account of the covenant for indemnity 
in the sale deed arose only when the plaintilTs 
are dispossessed, and not when the third party 
files a suit or gets a decree, and the suit is governed 
by Art 83 read with Art n6 (3c M 45a foil, 
«6 B '^0 disil 55 D 565—33 BomLR 


logs 


a 4a Uom L R ' 


1038 L 196 


I UR (1941) L 353-43 PLR 540. 44 LW 
458—1936 M 633 A suit for vafae of goods 
supplied by commission agent is governed by this 
article 139 PWR 1918=46 IC 541 Also 
suit for indemnity in respect of losses sustained 
during agency 33 PR 1915—26 IC 415 
Time begins to run when the plaintiff is actually 
damnified 33 BomLR 1200 Purchase of 
goods by commission agent for principal — Re* 
sale by agent at a loss — Suit by agent to recover 
loss IS governed by Art 83 1937 L 82G Limi 

tation in such case operates from the date of 
payment made on behalf of the pnnapa! and 
not from the date of sale 106 I C 40—1927 
L 826 Suit by agent to recover money due 
from pnnapal 1 75 I C 767 A su t by an 
agent to recover the amount due from hi* 
client must be brought within the period of 
limitation prescribed by Art 83 Limitation 
m such a case operates from the date of payment 
1928 L 424 See also 31 PLR 666 (suit fay 
agent against principal) Plaintiff is 
damnified when he has to pay the amount 
on account of the defendant s default See 2 L 
516—64 I C 431 See aha 1925 M 594 , S2 
PUJ 211 , 5 C 8n , 26 M 322 39 M 288 

Person undertaking payment to third pcrsoiv— 
Ao lime ipeciGcd— Limitation commences from 
date of loss to the person to whom guarantee 1* 
Riven ai to payment 49 A 603—101 I C 691 
1927A.435 SeeaiiaigjCM 334—163! 
^^77— 7U hi U.T 537 Breach of compromise 
'nn. of payn:i^i jj, creditor — On breach. 


payment by other party — Limitation — Starling 
point 1935 L 307 Where a sendee required 
to pay off vendor’* incumbrances dcfaulu la 
paying and the vendor sustains loss thereby, a 
smt by the vendor for a relief against the vendee u 
governed by Art 116 read with Art 83 or Arf 
Cl , and the starting point for limitation is the 
date when the vendor is actually dammCed 
1933 L 109=14 L 380 {34 A 429 Not Foil) , 
1936 AWR 1197=1936 A 170 See also 14 
L 646, 1933 L 793=='34PLR 734. >o P 
451 — 1931 P 271 (following 49 A 603), 1933 
A 386-1933 ALJ 787*-55 A 490 

Art 84 —The word ‘ cost ’ a not confineo to 
out of pocket expenses of the practitioner Suit 
for remuneration is also governed by this article 
29 I C 763 (M ) ApplicatJon made under the 
rules of the Court, by attorney for realifatioa 
of costs where it involves enquiry, :s a suit 
governed fay Art 84 46 C 249—51 IC 94*“* 

23 C W N 473 But tee I B 253 3» B J • 

24 C 70 Art 84 does not apply in the case of a 

decree which provides that the costs shall be 
said to the sobcitor (named) of one of the parties 
to the sun It is governed by Art lao 34 
Bom L R 670—1932 B 378 Termination of 
suit Sefj }>{ I 22 C 943 Proceeding does 
not terminate by compromise not certified by 
Court I B 505 vVhcrc, a petition for yhich the 
attorney was engaged resulted in an order m 
favour of the cbent in 1924 and nothing was 
done further till 1930, when the client instructed 
bis attorney to have his bill of costs taxed it 
cannot be said, where the continuance of the 
soliator’s lien is in question that the business 
terminated in 1924 and that the lien has become 
barred in 7930 737 IG 258=1931 M 183 

— 60MLJ 133 In many proceedings of which 
administration suits are examples the so called 
final decree u vety far from being the termination 
ofthesuil 52CLJ 197=19300 651 (FB) 

Art 85 Applicabiuty — A rt 85 applies to 
a iwt on a mutual open and current account 
•93*» B 5=53 B 652 As to what is mutual, 
open and current account see loa I C 225— 
19278 225=29 BomLR 375, 56 C 575— 
19290641 , 1 12 1C 715(A) 1930 L 711 

The conditions for the applicability of Art 85 
are that there should be cross claims arising out 
of a course of dealings which evidences or u 
referable to an intention of set off The phrase 
** reciprocal demands' docs not import mat 
cither parly has made an actual demand in fac' 

58 C 640=34 CWN n75=«93« 

IVbere a depositor borrows money from * 
by means of overdrafts and occasionally 
money, which u applied to.the overdrafts, me 
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NOTES. *nd must dtpcnd upon ihe nature of the 

transaction is not a mutual account, and the dealings between the parties, nature of the 
statute of limitation runs from the date of each entnci and other rcle%ant circumstances In 
loan, notwithstanding the transaction opens with order that an account should be mutual, there 
a ci^it to the depositor 107 I C. 4^9 The must be dealings between the parties and such 
phrase * reaprocal demands * in Art O5 does not dealings must be capable of giving nse to inde- 
import that either party has made an actual pendent obligations on each side of the account 
demand m fact But the dealings must be of at any given period or stage One test commonly 
such a nature that the> might lead to reciprocal applied is the possibility of sbifting balances 
demands >939 N 113=10410 139 Sreala sometimes in favour of one party and sometimes 
1936R 495, 1933 R 224, 1938 R 270, 19360 in favour of the other But that test u not 

382 It refers to Cases where the course of business conclusive or deemve of the matter The real 

between the parties has been of such a nature as test is whether the dealings between the parties 
to give nse to reaprocal demands between them, arc of such a nature that the balance might so 
that IS, the dealings behveen the parties must shift An account current means a runmng 
have been of such a nature that the balance account, that m, an account which is continued 
might sometimes be m favour of one party and and not stopped or closed If the account is 

sometimes in favour of the other 1936 R 495 running, that is to say, if it is unclosed, then it u 

Mutual, open and cubbevt account — ^ITie open and current Mere cessation of dealings 
term * mutual ’ m relation to accounts 11 found in between the parties, however, does not mean 
at least four different collocations and hence it is that she account is dosed The real question in 
desirable to bear in rmrd that all cases concerned each case would be what is the intention of the 
with ‘mutual dealings' or ‘mutual accounts* parties gsBomLR 929=19338 450 Where 
are not necessarily safe guides when considering there is no open account on the dale of suit, 
what constitutes ‘mutual open and current the plamtilT cannot sue on a mutual account and 
account ’ under Art 85 184 I C 139=1939 daim the benefit of Art 85 1933 B 450=35 

N 113 Where there IS dual contractual relation- BomLR 929 Cach party must have a demand 

ship Mtween the parties (il that of liorrower and against the other, 1 e , each party should be able 
CT«iitoi and (u) that of ptinapal and agent, to say against the other '* I have an account 

and m these dealings, the plaintiff as creditor against you" 5C ^9, CCL.J 158, 3 L.L.J 

has demands against the defendant, while the 3^, 8 BurLT iiD=a?IC 879 Sii else ^ 
defendant as ^e pnneipal has independent PWR t920=54 lC 453, 47 B 128, 2410 
demands against the plaintiff as his agent, and 128 (M ) , 17 1 C 48=23 M L J 516 , 32 M L 

the items relating to all the dealings are entered J 14=1^ IC 673, 6 B 134, 10 M 359, 
in one account, such an account is dearly a 33 A It > 17 M 393 , S3 B 606 , 39 A 33 , 

mutual, cunent and open account and a suit for 133 1 C 420 (A ). 1939 N L.J i09=ig39N 113 

recovery of the amount due on It IS governed by 1940 A 209, 1936 AML.J 68, 1938 
Art 85 The absence of a shifting balance IS not L 264 In order to bring a case within the 
a decuive factor mease of mutual, open and article, it is necessary that the dealings 
current accounts t8j I C 803 = 1939 L 356 on either side must be so independent of each 
Ste aUo 1941 PWN 638 An ‘opien account*, other that neither party gmng credit to the other 

what IS Sf$ 100 IC 815=28 Funj L.R 146 relied on the debt which he had against him 

Dealings should be entered in an account con 140 1 C 187 (L ) The account must be con- 
sisting of mutual Items of debit and credit 63 tmuous or current uninterrupted or unclosed by 
IC 950=23 BomLR 540 There must be settlement or otherwise coruisting of a senes of 
transactions on each side creating independent transaciions from which the balance due to 
obligations on the other and not merely trans cue of them u or can be easily ascertauied 1923 

actions which create obligations on the one side, L 347. 3 PLT 492 See aha 6 MHd.R 
those on the other being merely complete or *42 » too IC 815=28 PLR 146 WTiere 
partial discharges of such obligations 44MLJ independent obligations are created between the 
184=1923 M 278 , 1936 C 382 Set also 1923 parties and the accounts are never closed even 

L 656 , 1923 L. 347 , 1922 L. 338 , 1922 L though annual balances are struck, the fact that 

316 , 12 L. 420= 1931 L. 241 , 3 P L.T 492 , the balance has been m favour of same party 
(1911)2 MW N 440, 1927 M 819=10310 dunng the last few years does not take the trans- 
48 , 1930 O 287 , 15 N L.I 105 , 1930 L 711 , acuon out of the category of Art 85 I L.R 

1936AML.J 68, 130 I C 574=»93i L 309, (1938) A 74 » = »938 A.L.J 773 = >938 A. 504 

1933 A L.J 1283, 1937 R 340. 580.649= A mutual, open and current account continuous 
34 C W N 1 175 In other words the dealings as such so long as the account remains open and 
must be such that there may be balance in favour current It would not become a non mutual, 
of either party and not always in favour of one open and current account, merely by reason of 
party in the very nature of the transactions 44 the fact that after a certain date the account 
ML.J 184, 47 B 128 = 19238 82, 4PL.1 was one sided The mutuality results from the 

571 , 19278 225 = 29 Bom L.R 375, 35 Bom reaprocal claims which can spring out of the 

I**” 9 *D“t 933 B 450 But see eln 106 IC transactions which once made the account 

53 Imt actual shifting balance is not necessary mutual Where an acknowledgment closes the 
50 I C. 6^ , 47 B 128 , 1923 N 108 , 1924 P old account, then the old account ceases to be a 
®9 Bo™ L-R 575=19270 223, nordocs mutual, open and current account It could 

It afford a real test of mutua]it> 17 I c. 48= cease to be open and it could cease to be current, 

2^ M L.J 516 , 142 I C. 123= 1933 N 50 , 15 but It could never lose the quality of mutuality 

N L-T 105=29 N L.R 20 The question With the end of ather of the first mentioned 

whether an account u mutual open and current diaractenstia would end the appbcalnbty of 

•oastoattraetthe operabonofArt.85uone of Art.85 t939NL.J 109=1939^ 113 pl 
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[Apt 86 


Desenpuon of suit | 

Pcno<l_of Iimitatioo. 

86 On a policy of insurance, when 
the sum assured u payable immediately 
after proof of the death or loss has been 
given to or received by the insurers 

i^Three years] 

87 By the assured to recover prc« 
mia paid under a policy voidable at the 
election of the insurers 

•[Three years] 

88 Against a factor for an ac 
ccount 

•frhrce years] 

89 By a principal against his agent 
for movable property received by the 
latter and not accounted for 

•[Three yean] 


Time from which penod 
begins to run 

*[The dateofthe deathoftke 
deceased ] 


When the insurers elect to avoid 
the policy 


^^’hen the account is, dunng 
the contmuance of the agency, 
demanded and refused or, where 
no such demand is made, when 
the agency terminates 
Ditto 


leg ref 

* Substituted by Act XI of 1913. S a and 
Sch I, for ‘ Ditto ' 

•Substituted by Act IV of 1930, S 12a 
NOTES ^ 

tiff sending moneys to defendant as 
Defendant malong purchases for plaintiff and 
advanang moneys for him— All these accounts 
debited and credited in the defendant’s account, 
by the plaintiff— Account, u a mutual, open 
and current a? A L.J 73=112 IC 715 The 
phraseology of Art 85 is wide and comprehensive 
and does not exclude from its purview the case 
of a principal and agent between whom a mutual 
open and current account has existed 1930 L 

^*fti.tJSTRATlva Cases —The following are cover 
cd by the aracle —Agency business in seWmg 
goods on commission, on behalf of the defendant 
involving mutual accounts 192‘i L 338. 27 
IC 34 BomLR T410 34BomLR 

iiTesrfel 593. »5lC 356. 

29 1C 462=1915 MWJf 419. 58 C 649= 
9A CWN 1175 Suit for money due on a 

i^iaccount 54IC453 ButJ«r2L^o= 

1031 L 241 Agent for both the parties lending 
tnoney to each other as the agent of the other 
and keeping a current account i Bur L | 240 

= 1923 R 18 Defendant m the employment o» 

plamtiff taking advance from time to fr*"* " 
against salary— Suit to recover excess 87 I L 
832=1925 N 295 The defendant firm was 
depositing money with the plaintiff Bank from 
time to time and ihe plaintiff Bank was allowing 
them to draw money in excess of the dqxisits 
with the re^t that the balance was frequently 
tbifUng m favour of one or the other 
KiW, that the account was a mutual open ana 
current one 15 L 652 = 1934 L 35O Article 
inapplicable where plaintiff u alone the banter 
advancing and receiving part payments, with 
balance alwavs m his faiour 37 I C 300 . 12 
L. 420=1931 L 241 or a tradesman supplyi^ 
goods on credit 83 I C. 747= ^ • 

1930 O 2O7 Goods sold and delivered from 
time to time — Payment by customer from tune 
lo time without specifying item 1935 
Al-1 33=1935 A 131 Suit foraccounw 
after the agency dealings had Stopped is not 


covemed by this article 37 I ^ ^75 5 ^ 

375 Servant debited with sum advanced 
SlLy crtilcd >vhcn d^c^-A«.»nt .s «ol 
mutual 1927 M 819=103^0 4® . 7 ? 

-107 IC 533. loO IC 694, Wliof' 
contract is for outnglit tale and 
potation that the accounts tboidd be letlled alter 
the goods had been resold in the 
pordiaser time for inilitunng a suit for the pneo 

Art 85 but an account staled 

Art 64 and that therefore the "it w»* 

lime 1 30 I C 570 The mere fact that subsc 

quent to the date of the stnkmg of the balance, 
there were four items on each side of the account 
coaid not have the effect of convertmg U mto a 
mutual, open and current account 131 i ^ 
292—1931 L 233 As to when time begins^ 
run,s«5C 2ir, 5C 759 at 764, i L. 12- 
55 I C 872 

Art 8^ —Tune runs from the date that piwf 
of loss is given 6 B H C R (A C J ) 34 , ^ 
policy of insurance contained a clause that t 
Company should not be liable for any , 
damage after the expiration of ^elve 
from the happening of the loss or damage, uni 
the daun was the subiect of 
arbitration ” ^Vhere the suit was 
than twelve months after the fire, “"d there hau 
been no reference to arbitration and all the t^ 
had been spent in the investigation of th 
and delay by the insured //rW.^that (i) tbe 
words “pending action” refenw on y 
pending smt and not to steps which ‘J’® f 

might take m the invesUgahon of the claim^ 

(11) that the clause only provided that 

company shall not be liable if the claim . 

more than twelve months from me aa 
loss .nd not th.l the .nsortd should not hove me 
right to sue after twelve months , so * -jne 
against public policy and it <hd not 
Ihe provisions of S '28 of the Contrac 
Art 86 It R 475=1934 R 15 
Art 89 Score Am 




Art 8^>] The Indian Limitation Act (IX of 190^). 


isol 


NOTES the agent for recovery of ccrum jum* muappro- 

applicabilily, m 39 M 376=28 M L.J 140 , 109 pnatcd by lum is governed by Art O9 and not 

1C 532 = 1920 M 90G , 1930 MWN 1199, Art 62 Art 89 u not confined to suits for 

1937 AL.J 264=1937^363 Art 89 would accounts only 60 C i347='38C\VN 2iie»- 
apply if the defendant acted as plaintiff s agent 1934 C 23O IVTicre accounts of an agent have 
tmpbed or exprea If there is no agency, Art already been adjusted, suit for money found due 

120 would appl> 45 M 648=42 ML. J 507 is not governed by thn article 25CLJ 33 = 

Art. 89 and not Art 115 applies even where the ai CWN 591 Article inapplicable to suit 
relation of principal and agent IS created by a against heirs of agent 17CWN 5=i6IC 
written agreement 4 P 280=89 275 74** CWN 1042=^ IC 414, l PR 

But when the contract is registered Art 116 1912 = 1310 930 = 1923? 259 But s» contra 

applies ta C 357 A legal practitioner, who 47 M llj 483=1924 M 840 The proper 

happens to be the agent of a party, does not article applicable to a futt by the legal upresenUxttve 

cease to be such agent merely because he gets of the pnnapal egatnst the agent for accounts is 

a vakalatnama from his pnnapal and sues on Art Og The article »s not restricted to a suit 
the strength of it for realising the amount due to by the principal against the agent or iice versa 
his pnnapal J935 L 49 Termination of It also applies to a suit by or against the legal 
agency — Burden of proof 1935 L 49 Co- representatives of the pnnapal or of the agent- 

sharer managing property on behalf of another The omission of any menUon of legal represen- 

co-sharer is an agent of the latter 40 C 108 latives m the words under “ Dcscnption of suit ” 
= 18 I C. 735=17 C L J '“S aba 26 Bom m Art 89 docs not mean that the article docs not 
L.R 1165=1925 E 148 But see ^ A' 25 apply to a suit by or against the legal represen- 
^^ere joint property is m possession of one laiives 40 CWN 245=62 CLj 464, 44 
member of the far^y, he holds the same as agent C 1=31 MLJ 836 (PC), 85 iC 704= 
for the others, and a suit by the latter for an 1925 A 682 lime runs from the termination 
account of such property and for recovery of of the agenev (» e ) the death of the pnnapal 
their shares IS govemw by th« article 45D 313 (i#r26CWN 320=19220 53, 43 C 248) 
..*5910.357 ^yrr abo 27 C W N 725=1923 whether the pnnapal has demanded an account 
PC 31 , soBomLR 912=19288 365, 1928 or not 44 C 1 (PC) Pleader engaged for 
N 256 vVhen after partition one brother u several suiu — Death of pleader— Suit for moneys 
recovering outstandings onginally due to the advanced against le»l representauves u barred 
joint family, there must be an implied contract m respect of suits disposw of more than three 
of agency Mtween one brother and the other, yean prior to the suit 50 M 249=99 I C 456 
and a suit by the other brother for rendition of — 1927 M 157 After a dissolution of partner- 
accounts ana recovery of his share of the joint ship an agreement was entered into by the 
outstandings is governed not by Ait 62 or Art partnen to the effect that the two partners, as 

220, but by Art 89 1 16 I C 327= 1929 L 407 menuoned m the agreement, were to collect the 

>1^0 suit by coparcener against manager for ouulandings of the partnership as trustees and 
recovery of outstandings collected and rois to deposit the amount in a bank after paying off 
appropnated t2t IC 205=1930 PC 16 the partnership liabilities and to share it equally 
(r C ) (1925 M 922, reversed) IVhen by an Then a suit had been instituted for rendition of 

oral agreement one tenant in common is left m accounts of ihc moneys realized as per agreement 

possession as the agent of the other tenants in H<U that nitdet the above-mentioned circum- 

common, if one of them sues him for an account stances the suit was governed by Art 89 and not 

the suit is governed by Art 8g 54 M 654= by Art 106 of the Act, because by virtue of the 

62 MLJ 45=33 I- W 1 = 1931 M 185 (2) said agreement the trustee partnen were the 

Director of limited company whether agent agents of the partnership for recovering the 

withm article Jw 5 L 27=79X0 740=1924 assets and therefore the suit was essentially 
L 435 Loan raised on security of shares — between the prmapftl and an agent and for 
Creditor selling shares — Subsequent suit by accounts 134 IC 527“®t93t L 300 A suit 
debtor for surplus and account — Limitation — by one partner for partnenhip accounts (without 
Relation of pnncipal and agent — If exists Set a prayer for dissoluuon of partnenhip) based on 
55 LW 90=(i942) X MLJ 274 Su by an express agreement between the partners to 
Mumcipality against Secretary and Executive render accounts and to distribute the profits 
Officer for recovery 01 moneys embczzied on annually is governed by Art lao and not 
account of his negligence u governed by Jis Art 89 Or Art 100 or Art 116 1933 N 127 

article 46 A 175=22 ALJ 26 CSiairnian sagNLR 34 

of Muniapaliry is not agent 0! the Counal 22 Startino o*- uvitAtiov — IVhcthcr failure to 
M 34a Money is movable property within this render accounts amounts to refusal under this 
arucle 21 C^^ N 591=4010 359, 39 M article, s« 53 1 C. 675=30 C.L.J 90 Ifthere 
376=26 I G 740=28 M L.J 140 , 49 C 350 u demand and there is no response, there u an 
=26 CWN 61, 32 C 719, 35 C 298 A implied refusal 43 C 248=19 GWJ^ 1070= 
suit for accounts against a rent collector is 3010.697 ButjrriPR 1912=1310.930, 
govttned by arude 49 C 250=26 CWN 61 43 I C 570 (putting off not refusal) , 3P 546 

= 1922 C. 355 Art 89 applies to a iml by a =8oIC 956 There must be a dcfimte repudia- 
prmapal against his agent for an account and tioo on the part of the defendant of a liability 
for any money that may be found due on the to account or any circumstances from wfoch the 
taking of such account. The starting point of fadnre or ommion on his part to render accounts 
limitation is (t) when the account is demanded might be construed as a musal 56 C.L.J 172 
and refused or (2) vthen the agency temunates Noo-compliance or evasion or procrastmaiion 
35 Bom L.R. 929 = 1933 B 450 : t933 A 643= on the part of the agent amounts to a 
J933AL.J 1009 A tuit by die pnncipal ag^t 1*3 I C. *a9=t930 S t4a Where there li 
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NOTES 

demand and refusal, tune ntns only from the 
tenmnation of the agency ao OWN 366= 
2g I G, 848 See also 1937 A L J 264=1937 A 
363, 35 C 298, 32 G. 719, n WR 76 
Agency terminates when agency business is 
complete Question of termination depends on 
arcumstanccs of each case at SLR. 336, 
110 IC 575—1928 L 833 See also 40 LW 
538=1934 M 691 The question when an 
agency terminates is a question of fact 41 Af 
t=45 IC 430 See also 37 1 C 875=5 LW 
375 • 3t M L J 685=36 I C 804 In a suit by 
heirs of the principal for accounts, time runs 
from the death of the pnncjpal which terminates 
the agency 44 C i (P C ) , a6 C W N 320 , 
43 C 248 ^\he^e an agent is appointed by a 
certain person and thereafter that person dies, 
and the agent continues to hold service under 
the son of the deceased principal, the agency 
created by the deceased terminates on hu death, 
and the subsequent service of the agent under his 
son should be regarded as a new agency held 
under the son of the decceased pnncipal The 
two periods should be separately considered, and 
if a suit for accounts m respect of the antenor 
period IS instituted more than three years after 
the death of the former principal, that suit miMt 
be regarded as barred 40 C \V N 245 62 
C L.J 464 Where an agency does not terminate 
with the death of the principal but terminates 
with the completion of a transaction whit* has 
occurred in the lifetime of the prmcipaJ the 
imnmai a qua for limitation under Art 89 begins 
from the completion of the transaction J929 L 
883, 1939 M ii4.»939L 738 (suit to recover 
money collected by agent— Agency revoked by 
letter — Starling point) Subsequent resump- 
tion of work ^ter termination of agency cannot 
prevent running of time as regards the first 
agency 30 I C 691 (M) , 26 I C 740=28 
M L.J 140 -S’" 40 OWN 245=02 

C L.J 464 As to suit by co sharer for hii share 
of profits, see J938 A ^ 7oo See also 1939 M 
671 , 1939 AL.J 428 On thu article see also 
jggS M 170 In the case of co pnnopals 
demand by one only does not start limitation 
3 p 585=1923 P 464 Joint and several 
principals — Death of one — If terminates ageilcy 
m regards survivor — Suit by latter — Limitation 
1936 C 650 The plea of hmitaiion must be 
specifically raised supported by necessary facts 
3 p 546=80 1 C. 956 On this article, see also 
21 MUJ 453 = 9^^54 

Arts 89 and 90 — Art 90 and not Art 89 Is 
the article applicable to a suit m which the 
claim IS based on the misconduct or neglect of 
an agent A suit by a sabha against an e*» 
•ecretary claiming a sum of money on the ground 
that he had wrongfully relained money due the 
sabha by not entering them in the accounts and 


had shown certain sums of money falsely as 
having been spent on behalf of the sabha when 
as a matter of fact they were not at all spent, 
ji therefore governed by Art 90, as there is an 
allegation of misconduct, and the suit filed withm 
three year* of the ducov'cry of the misconduct 
would be m time 4O L^V 775=1939 **4 

See also 193O M 38 

Arts 89 and 120 — In a case where a hundi u 
vested in the defendant for payment of debts of 
third person the defendant 1 obligation to account 
IS equitable If the defendant is to be regarded 
as an agent of such third person for the purpose 
of paying off his creditors, the suit for accounts 
will fall under Art Bg, if not under Art J20 
But, m both cases, time will run from the date 
at which the defendant had denied such thira 
person’s claim, or in any other manner inlringro 
or threatened to infringe his nght 1936 M 876, 
49 LW 608 = 1939 M 671 (Joint cr^tors— 
Pronotc by debtor m favour of one— -Arrange* 
ment that the latter should collect and pay the 
other hu share— Relauonshm u one of trust, 
not agency— Art 120 applies) 

Art 00— Thu is a residuary arude wiin 
regard to actions between pnncipal anti agen* 
and would apply only if no other *fticle applies 
tog 1 C 332=1928 M 906 
muconduct ’—Meaning of (/i»d) Per Pav> 
C 7 — Art 90 u not happily worded 
law knows nothing of negligence or misconduct 
in the abstract and no cause of action can exut 
and no suit will he that u founded on negbgence 
/>t muconduct as such A suit for negbgence 
means a suit in respect of some negligence, act or 
omission (and the words in the third column 
mean) “from the lime when the negligent act 
or omission becomes known to the plaintiff 
9 R 575 Lumlation applicable to a suit brought 
against an advocate for neglect or muconduct in 
his professional duties is that prescribed by Art 
90 and not hy S 24 as such suit anscs on negli 
gence arising out of contract between pnnow 
and agent and not out of tort 1938 Rang L R 
457— 176IC 6 o 8=J938 R 258 (FB) A suit 
in wh«* a client claims damages for negligence 
of hu advocate u governed by Art 9® Limi- 
tation runs from the date when the negligent act 
becomes known to the plaintiff and not from u« 
date when the plamtiiT discovers the act to M 
negl^cnt 9 R 575 Where conduct of we 
directors of a bank is such as to render tnem 
IiaUc to the amount lost by the bank owing to 
wilful breach of their obligation as directors. 
Art 90 and not Art 36 applies 160 I U 759 
= 1936 L. 271 \Vhere director ®* ^ 
acted m a transaction as an agent of the baiiin 
the suit by the bank against him u 
suit by a principal against an •Sli’* . 
which Art 90 applies (5 L 27, PcJI ) «7 
L =6,-38-^P iTr 5’6->936 I- 
Suit for recovery of unauthonied pay*^ . 
made by agent on account of principal » 
by thu article 36 I C 418=9 8urL-T _ 

See otfo 1938 hi 38 In a suit against agrni 
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gi To cancel or set aside an m- 
itniment not otherwise provid^ for 


LEG Rrr 

‘Substituted by Act \I0f19a3, S fl and 
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NOTES 

misconduct, limitation runs from the time svhen 
the account books arc got from the agent when 
only the plaintiff wll come to know of the mis 

conduct 35 I C 136=7 DurLT 199 Money 

entrusted to person with direction to 
them off in particular manner 
—Person wrongfully retaining it in his 
hands— Suit for recosery of such money— 
Limitation runs from the dale the matter 
comes to the knowledge of the principal 1930 A 
J97 Suit by principal against agent for recover 
mg seaet profit made by latter Time would 
run only from the date on which the pUmtilTs 
came to know that the defendant had made a 
fccretprorit asAL.J 448=1937 A 436 Deforc 
Art 90 can be msoked it must be ascertained at 
which time or on what date the fact of the 
defendant s withholding of the money from the 
plamaff became known to him 58 C 033 
1931 C 738 The starting point of limitation is 
the knowledge that something has been omitted 
or done This knowledge must be the knowledge 
of all the facu if the plaintiff is lulled into a 
seme of security by being led to beleve that 
something was done which was not m fact done 
or that something was not done which 
m fact done clearly time 
cannot run against him Cut once he 
lmo». the irac fact. ,i „ for him to ,odo« 
Of their legal consequences and he cannot 
afterwards say that he did not know what those 
legal consequences might be AVhere a suit is 
brought against an advocate for n^Iect or mis 
conduct in and about his duties as professional 
adviser m failing to join certain party m appeal 
the fact that the plainuffwas aware ot the neglect 
at the institution of the appeal but knew it to be 
acuonable as such only when the appeal was lost 
does not extend lime 1938 Rang L.R aev— 
176 I C 608= 1938 R 358 (FD) Art 9<?does 
not say that time begins Jo run when the cause of 
action for neglect or misconduct became known 
to the plaintiff, but when the neglect or mis 
conduct became known In a suit against 
an Advocate for neglect or misconduct 
m respect of his duty , it cannot be said 
that vvhen once the plaintiff is acquainted witK 

until he choose* 
10 take the \^ew that the omission of which he •< 
a«m n actionable neglect or that^ 
whiA he 11 avAa« amounu to actional ^ 
miducD .s,35R.«5l-R «7-.93S R 

All ^ "PP*'” IP •Pit* of lie kind 

mci.t.onrf m S Jq Sprofic RtWfAcl. ,6 A 

tflect of an Imtiument, it is not a suit to cmj^ 


1 rqi "^'5 entitling the 

SeriW 

or set aside Sre 33 A 383 fPr*! a . t 

.ppte „h„q plaintiirUi 

*0 instrument 3a C av* to 

which 1» not void but IS only voidable icTp 
8*9=5 SLR 240 *r 1939 AL I La- 

*939 A 340, 193BL 86g, 1938 N 
imtrument to he cancelled or set asidl which 1* 

lhc^Lnhfrhim“A‘,L«ua!^^ 

cancelled or set aside and noY one twh 
ought to have sel aside 1940 Rane 

•939 R 878 A party cannot impeach th^decrM 

incorporating the award unless he wn 

qpd ,hq r«v.„.=„“'ST.o'ha^'S" i' 

«t iDidq .Il„.hq hr«mq qf u,. «d„„ S 
that the alienauon being void ab mitto I„y. 

co™„™„d r,q„ a. d®..q of linMS?”"! 

Ihq .mi bmrrf whq.h.r Art gi VS 

IPIS A„° 

by tht drccucd wdo„ before .dopto™, 
posiuon of reversioner 48 B Gs?— 

Art. 91 mapphcable to an^alirn,7*®“^u® 9 
unauthor^ person attacked 
mofficeofa mahant ofrehgious in«,h f 

L.816 AlsotoaiujtforLcIarationa“5' 

tion by plamtiff alleging Hu" 
deed under which thed^fendant^rt/''^'"'”* 
sham and ficUlious igjo ^ 478 
1939 AL.J 389=1939 A WR 
4. PUR 637. UOIC 

(suit for possession on the gf^nd that a r 
mortgage in respect of smt 
ficouous and sham tranwtioL ^ * 

execute ar^tniment without au thontv 
plaintiff need not sue to set it *°« 

.re.t rt u of „„ eifeet 0^^ 

31 A 39»-7 A.L.J 387^ 16A A 
mapphcable to suit to L,dc ihcStio^hJf'® 
coparcener i« r p ^^^mation by* 

memb^fMaibar taTw^^o 

of property improperly ahenatrf^f^^f**«n 

I* not ^^ed by this article 

I9M 'L6 o 7 Sftcls 997 ML./6o=W/3<®- 

(•be.»uonby,™.,„f„ 
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NOTES. until the irntniment u set aside In other words, 

Alienation by an unauthorued guardian is void if the instrument is binding upon the plaintiff, 

and need not be set aside 83 P R 1918=3310 then, even though the plaint may ha\e been 

643, 38 M ii 35 = 27 MLJ 285, 26 I C. 813 made to look as much like a suit for recosery of 

= 10 N L R 133 Art 91 does not apply to a lands as possible, the plaintiff m order to get any 
suit to set aside the sale of property belonging to such relief must ha\e the instrument cancelled 
a minor by his de facto mardian Ste also 34 oratanyratehai-eadeclarauonofitsinvahdityas 
OWN 642 (suit to avoid lease) 99 I G 1050 against him gyCWN 1141 = 19330 812, 
= 1927 N 145 Suit to set aside a wrongful r«<i/r9 1934 A L J 0i7=i934A 507 Inasuit 
lease by agent of the pnncipals property w for recovery of possession of land to which the 
governed by Art 144 and not by this article plaintiff claimed to by entitled to inhcntance 

130 IC 119=1931 O 34 Suit denying llie and which had been transferred to the defendant 

genuineness or the validity of the will ji not by the deceased owner by means of fictiuous 

governed by this article lalG 49=ii4P\\ R sale deed, /leld, that the property having been 

1911 Suit for declaration that a mortgage deed found to be non ancestral and to be the self 
executed by plaintiff was without consideration acquired property of the owner, it wis 
and ineffectual to confer any right on defendant necessary for the plaintiff to obtain a cancellation 
IS governed by tlus article 37 A 640=29 I C of the sale-deed in favour of the defendant and 
968=13 A L J 913 So abo suit to set aside that Art 91 applied to the suit, even though the 
sale on ground of undue influence 41 M L J mam prayer in the suit was a decree for possession 
474=68 10 352, sgBomLR 1233, 43 1 C of the land 34 PLR 412 = 1933 h. 399 

l64=l9i7M\VN 906, 38 M 32t=24ML.J WTicre a guardian sells immovable property 

592, 1938 R 264, 1940 P 201 (misreprc belonging to a minor without the sanction of the 

scntation as to the real nature of the deed), 1938 Court and subsequently executes a second sale 

A.LJ 502 = 1938 A 451 The period of three with the permiision of the Court, the latter 

years pemutted by Art gi begins to run from transferee can sue for possession outnght and 
the ducovery of the plaintiff of the true nature need not expressly sue to have the first sale set 
of the deed which he had signed, and not from aside To such a case Art 120 and not Art gt 
the date when he escaped from the influence by will apply 34 C W N 948 Set also 1936 L 
which accordmg to the plamtifT, he was domi* 996 A suit by a creditor to declare the mvalidi^ 
nated [15 G 58 (PC), RefJ 61 I A 224—9 ** against him of a fraudulent transfer executed 

Luck 178=67 MLJ 7 (Pc) Suit to set by ms debtor is not governed by Art.«9i, but o 

aside gift executed under undue influence— governed by Art 120 8 OlVN 593“*93* 

— Limitation is three years from the date when O 333 

the true facts became known to the plamtifT Arts 91 and 142 — ^Tbere is a wide difference 
7OWN 1x29=1931 O 34 > *93* ALJ 909, between an instrument which is voidable and 
106 10 903=1927 O bag The burden of one which u void from the beginning In the 

E roof IS on the defendant to show that the plamtifT former the right under the contract continues 
ad clear and definite knowledge of the true until it is avoided and therefore restoration of 

facts i8a 1C. 801 (a) = i939 ALJ 64 = property handed over in pursuance of it cannot 

1939 A 348 Suit for cancellation of be claimed until the instrument is avoided either 
document and suit for declaring document to by the act of parties or through the Court. In 
be mill and void disunguished — Latter class of the latter no legal contract ever came mto being 
suits IS governed by Art 120 and not by Art 91 and so the ngbis of the parties are determined 
iSrr 109 I C 54=19'’8 A 267 Article is inappli independently of the deed There is no need to 
cable to void documents, the cancellation of avoid or cancel that wluch never existed in the 
which need not be claimed, and is not specifically eyeofthelawandso the substantial relief claimed 
claimed 42 B 638=47 I C 581 (!• B ) , 33 would not be governed by Art 91, nor can the 
IC 441 = 17 BomLR. 1137 (N) , 26CUJ4 mere addiuoa of an anallary relief for cancella- 
570=69 I G 426 , 26 C \V N 479 , 23 C \V N tion which need never have been claimed make 
93=49 I C 76, 65 I C 224, 39 M 45®”“® anydifference These observations apply equally 
ML.J 571=29 1C I. Suit by vendee for whether the transaction is embodied in one mstru- 
declarauon that the sale-deed is either void or ment or two If the legal parts can be separated 
voidable at lus instance and for return oFpurcIiase from the illegal, then the relief of restitution in 
money is under this article and time runs when respect of the bad is not governed by Art 9* 
becomes to know of the allcgcddefccts in vendor** If they cannot, even then Art 91 would not 
title 1930 S 66 Article has been held to apply, for the only difference is that the whole 
apply to a suit for declaration of mvalidity of a wiwd be bad and so void ak tmtio instead of only 
registered adoption deed 45 A 169=20 A.LJ a part, nor can the fact that the other side can 
945 If a lease is not binding on the plamtifT, be elect in such a case to make rcstituuon in respect 
can recover the property without setting aside the of the bad and keep the good without altering 
lease 1915 M \V N 962=31 IC 590 Where the consideration make any difference It « 
there exists a document, which, it valid and Art 142 that applies to such a case ILR(S 93^ 
binding on a party, would defeat his nght in N 1 = 1938 N 335 (FB) See abo 20 P krT* 
recovering possession of any property, be must 937=1940 P 201 , 19 P L.T 362=193® I* ^ 
sue under Art. 91 for ns cancellation 38 B 449 In a suit where there as not only a prayer for 
=22 1 C. 195 Art 91 can have no application cancellation of a document, as for example, 
where the deed Vihich the plaintiff chalfenges a hibanama, sought to ^ av’oided but also for 
is one wluch was not executed by him or Iw one confirmauon of possession of the propm*^ 
under whom he claims and where It IS absolutely covered by the deed, the position mmt w 
immatenal to the plainUff whether it u cancelled recognised that if the defendant is put m 
or not. But it does apply to a case in which sion by virtue of an instrument which •* 

It U not pouible to the plaintiff to get any rebcf void on the face of at, a suit for posseni®*' ^ 
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Description of suit | 

Period of Unwtation | 

Time from winch penod 
begins to run 

92 To dedarc the forgery of an 
instrument issued or registers 

'IThree yean] 1 

\Shen the issue or registration 
becomes known to the plaintiff 

93 To declare the forgery of an 
instrument attempted to be enforced 
agaimt the plaintiff 

'[Three ^can] 

The dtte of the attempt 

94 For property which the plaintiff 
has convc>Ta while insane 

'[Three years] 

When the plaintilT is restored 
to samty, and has knowledce of 
the conveyance 

93 To set aside a decree obtained 
by fraud, or for other relief on the 
ground of fraud 

•[Three years] 

IV hen the fraud becomes 
known to the party wronged 


LEG REF 

*SubsUtuted by Act XI of 1923, S a and 
Sch I, for “Ditto* 


NOTES 

\\-ithout a prater for cancellation of the document 
%vouId not taVe it out of the operation of Art gi 
In such a case, the pnma font title remains with 
the defendant, and until that title is defeated or 
duplaeed, the possession of the defendant cannot 
be duturbed Art 149 is inapplicable to such a 
case 65CL.J 34— 1937 C 500 
Art 92 — Art 9a applies to a suit for a 
dcclaraiUon that an alleged deed of reUnqutsh 
ment ts a forgery 103 I C 287 Hi]l*^uii 
to declare not genuine and ms alid on the ground 
of testator's minority and absence of sound dis 
posing state of mind— Limitation applicable 
59 L W 440=*A I R 1941 M 179 
Art 93 ArreMPT to ENfORca includes the 
institution of proceedings in which the genuine 
ness of the instrument u directly put in issue and 
to which the person against whom it is sought to 
be enforced is a necessary party 40 ML J 346 
063 I C 531 , 32 I C 99 (M ) An attempt to 
register a document is not an attempt to enforce 
U 17 Bom L R 635 , 32 I G 99 (M ) 
Attempt to base a lease recorded under the 
Record-of rights Act is not an attempt to enforce 
the lease, but an attempt 10 reemer rent under 
the lease is 40 B 23=30 IC 399 Mere 
mention of will m written statement in a prctious 
suit IS not an attempt within this article 62 
IC 53!=4 oMLJ 34B , nor mention in the 
peuuon for succession certificate by a widow 32 
f C 99 (M ) A party challenging a document 
as forgery is not bound to set it aside by suit 
(1916) 2 M^^ N 325=37 1C 642 
Art 95 — The article has no application when, 
on the face of the plaint, no equitable relief is 
claim^ on the ground of fraud 37 B 158= 
19 I C 406 Sre ab« 25 C 49 , 6 A 406 Art 
95 applies and must apply to a case where the 
piaintiiT has sustained loss or damage on accosmt 
of the fraud of the defendant It has no appli. 
cation to a suit for return of bonds lost ct acquired 
by theft, or dishonest misappropriation or con« 
sersion sSBomL-R 712=19366 322 The 
object of the provision is to eatend lime m favour 
of the plamiilf where there is fraud 5 A 294 , 
iGB I , 30M 402 A decree obtained ag^mt 
a person treating him as a minor while m rralit) 
he u a major, 11 not a nullit) A suit ^ die 
defendant to declare that the decree obtained 
against him wTongl> impleading hun as a minor, 
is governed b> Art. tjj and mutt be brought 

CC.M-439 


within three 4 ears of the date of the decree A 
suit after three >ears is clearly barred when 
the decree challenged is not a nullity 189 I C 
535=21 I*LT 269 The heirs of the person 
against whom the fraudulent decree has been 
obtained, must also sue within the period pres* 
enbed by the article 4 P 510=1925 P 625 
In a suit under Art 95 to set aside an ex parte 
decree on the ground of fraud, it is not enough 
if the plaintiff proves merely that there was no 
service of summons on him He must show 
that the decree was obtained by fraud , he 
must show that the summons was fraudulently 
suppressed and by fraud of the plamtiff (tn the 
former suit) he was kept m iterance of the 
decree 60CL.J 120 Where a suit is filed to 
set aside a consent decree in a partition suit on 
the ground of fraud, Art 95 applies and limita 
lion runs from the date of the discovery of the 
fraud 145 IC 777>»1933 S 53 Sale in 
execution of a fraudulent decree cannot be set 
aside without stuing aside the decree which » 
not a nullity 20 UlVN 659=33 JC 7G7 
Art 95 governs such a suit 23MLJ i67b- 
16 I C B43 , 26 C 326 See also 49 I C 953 , 
30 C W N 59 Although there may be tlle- 
gauons of fraud still where they arc unnecessary 
and ihe suit is really one for possession by the 
auction purchaser Art 138 and not this article 
applies 167 I C 481 = 1937? 331 If a sale 
IS sought to be set aside on the ground of fraud, 
Art 95 and rot Art 12 applies 14 P L.T 441 
=**933 f* 473 Suit to set aside execution sale 
on account of the fraud of the decree-holder in 
concealing encumbrances u also gov emed by this 
article 16 I C 215 (M) So also where the 
vendor has no title in the property sold, suit to 
set aside sale on the ground of fraud, 19 1 C 

5 Also suit to recover possession of property 
as shebaits against defendants who were iti pos- 
session under a certificate of sale under the Public 
Demands Recovery Act to which the plaintiiTs 
were not parties 34 G \\ 8qi So also suit 
to recover together with interest money advanced 
on a ftaudulmt mortgage 37lC35t 'Other 
rdief ’ includes compensation for damages caused 
by fraud 27 M 343 Knowledge of fraud 
implies definite knowledge and not meresuspiaon 

6 A 406, 17 B 341 (Pa) Th- onus of 

proving such knowledge before penod of Lmi- 
UUOR IS on the defendant 17 B 341 (347) 
See ebo 31 M 230 , 27 A 54 ® Mbere a 
Mabomrdan son, who 11 not tl e authorised agent 
of bis father 1:7 mortgaging I a Ciihrr s land 
bolds tunself out to be an agent, the limitation 
for a suit for roropensation starts frra the date 
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(Art 96 


D scription of suit 

Penod of bnutatiln 

1 Time fromwliich period 

I begins to run 

96 For relief on the ground of 
mistake 

97 Formoney paid upon an exist 
ing cons deration which afterwards fails 

‘[Three vean^ 

‘[Threejeafs] 

Mlicn the mistake becomes 
know n to the plaintiff 

1 The date of the failure 


LEG REF. 

‘Substituted by Act XI of I9''3 S a and 
Sch I, for “Ditto 


^OTES 

on \4hich the father obtains a decree ui a suit 
for possession of the mortgaged property and not 
from the date of institution of suit. Though the 
plainuff knesv that the father repudiated the 
agency directly he instituted his suit, he was in 
possession of the land and it was not until a 
decree was obtained that be suffered any loss 
15J 1 C 58— *934 Pesh. 49 WTiether Art. 9^ or 
1 15 applies to a suit for compensation against a 
pretended agent under S 23^ of the Contract 
Act, the penod of limitation u three ^ ears The 
date from which limitabon starts u the date on 
which the plamtiff has notice that the unphed 
agency did not exist but it must be an effeeUNt 
notice {Ihii) 

Art 95 Scope or — Jw 1954 L, 3'’4 , 20 B 
gtt Article appbcable only to cases of inutalce 
lOilC 63»ig‘’7 C 117 efre t8 L. 623 . 
1936 L. 747. 40 C^^ N 9148*1936 C 400 
(nut to rectifYprtiUQD for adjustment of decree) 
Suit for recos of excess of cess paid by mistake 
u gotemed b> thu article 4 P 448»i93^ P 
760 5 m also <936 L. 747 , 42 ComL-R. 491 
(nut torecos'cr lUegal tSLx le\aed by Munici 
pality), 1938 L 338 (wrong bills sent by 
mistake for electric current supplied by plain 
tiff— Suit for balance of current suppuea not 
charged) , tJM* 74^ Mone> paid b> 

nujtake ^Nature of claim — Banker and eusio* 

nier Cheques draivn on bank by customer 

without funds — Suit for monc) paid on such 
cheques— Lmutatioo St' 1941 P W N 638 
Execution sale — Subsequent decree m claim suit 
holding that judgment-debtor had no interest 
m property sold — Suit by purchaser for purchase 
money from decree-holder — Limitation. 5« 

1941 \L\\ N 4O4 This article goserns suit 
for refund of excess pnee paid on account of 
short deli%eTy 48 M 925=49 M.L.J 228 
Mistake m partition 43 B 582 61 IG 34, 

54 M 883 1931 M 707=61 ML.J 430 
(plaintiff allotted properties belonging to third 
party suing to reopen the partition and to re- 
adjust the shares) But r« 5a I G 423 See also 
130 1C. 552=1931 S 27 (Art 142 held to 
appV>) \S'heTe An 141 was applied mistake 
in lease 48 I C. 9'2 , mistake in decree not 
CON ered b> this arude 11IC537 It is open 
to the plaintiff or the defendant in a suit to 
adduce oral evidence in regard to the correct 
description of the property m a com-r>-ance 
executed between 11 em and relief in regard 
ihereio mav be granted even though a suit for 
reetifcation has not been filed and even though 
a su t IS barred by limitation under Art- 96 47 

L\\ 661 = 1938 M 589=(>938) 1 M L.J 806 
Ian tation runs onlv on actual d seoi-ery oftnis 
take 35 \ 537 (PC.) <-li 9 C M 344 

hlutalc ct taw — If and when a ground for relief 


under article — Pure mistake of law — Mistake 
bcanng upon pni ate or special right of party 
seeking redress — Distmction 56 M LJ 269 
Goods told and delivered to one of two brothes 
trading independent!) — Other brother debited 
by mistake — Mistake subsequently discovered — 
Oaim against right person— Held Art. 52 and 
notArt ^apph^ 27 S L. R. 81 = 1933 S 31 
Arts 96 and 138 — 1937 P 331 
Art 97 AppLicAsiurv -^M 33 ML.J 577 
=42 1 C 519 As to distinction between apph 
cabihty of this article and of articles 115 and 116 
see 13 P 192 — *934 P 145 This arUcIe u 
applicable to the follow'ing nuts Suit for 
recovery of purchase money where the sale u 
moperative and unenforceable, being only of 
rcNersionary interest 43 A 179=50 lA 69= 
44 M LJ 489 (P C ) [Cut see 1933 S 379 . “5 
B 593 (sale-derf void « tn/iiv— Article inappli 
cable) ] WTiere the vendee u dispossessed by the 
true ©wTier owing to the dcfecuve title of the 
vendor 39 M LJ 449—60 I C 230 46 

40—43 M LJ 721 Sf/alsvso I C. 815 (M) » 
32 IC 176— 19MLT 163, 55lC.93> 37 
B 538, 48 MLJ 217— ig-’S M 749 A pur 
chaser s nut for refund of purchase money owing 
to vendor failing to make out clear title 50 A 
95—25 A-LJ 841 Set else 28 PunjLR 74 
Regutered sale deed— Vendee put m poss^oo 
— Lease b> him — Le»ee dispossAscd by vendor— 
Suit by v-endee for declaration of Qtle ag>nut 
vendor and his brother— -Sale found bmding only 
as to vendor s share — Subsequent suit by vendee 
for refund of excess purchase money over half 
pnee of goods — Cause of action held start^ when 
previous suit was decided 30 A LR. 138= 
*934 ^ *6 Stt alt 9 18 P 6^4=1940 P, 81 
Alt. 97 applies in the of a suit for refund of 
advance of mone)-s on mortgages subsequently 
declared void. 5 R 283=54 I-A- *45=5* 
'I LJ 579 (P G ) Where the plaintiff, who 
has advanced money on a mortgage repudiates 
in himself and files a suit for the money paid 
such a suit u not a suit for compensation for 
breach of contract and is governed either by 
Art. 62 or by Art 97, according as to whether the 
contract is void or voidable and not Art. ti6 
*933 L 581 Article applicable to a siut by a 
mortgagee who could not obtain possesion of the 
mortgaged property by reason of a defect in the 
mortgaaox s title 5510.413 5m afro 13 L ‘83 
= *93* L 382 , or by a lessee evacted by a thud 
party for return of premium, to I C. 486 Also 
to suit by the aucuon purchaser for recovery of 
me purchase money where execution sale o 
declared a nulhty for want of any saleable 
interest m the judgment-debtor 1922 M" 

561 = 1923 M 23 See abo 1937 Ok\-N 83 
30 CM N 79 [But ,n 46 C 670=36 M-Lj 
5x7 (PC ), it has been held that a suit for reeo'X^' 
of purchaie mone) by the purchaser at a 
^e tobsequenti) set aside m a suit fall* 

Art 6 ] A luit for recovery of earnest o>on^ 
on me dismissal of a suit for specific peifw®*^” 
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NOTES insututed a »uit m May, 1931, for reco\cry of thr 

of contract of sale » governed by the arucle amount ^^eanvvhllc the property had beeA sold 

45 A 378 = 21 A UJ 2t)5 Sti also 18 Dom L R m auction m September, 1927 /Mi, lhat the 

805=41 B 31 , 1937 A UJ 812=1937 A 689 suit was governed by Art 97 and time commenred 

Duir«4BjrL.J 160 = 1925 R 373 A suit for to run from the date of failure of consideration, 
rcimbursem*nt by the purchaser of cctUm namely, the date on whidi the property was sold 
prop*rty of the amount paid for the redemption to another person 1934 A L.J 864=193} A 
of an undisclosed mortgage, after the purchase 547 A and D were mortgagees of a share each 
in hts favour was found to be sham and nominal. Both sub-mortgaged the entire share to C A 
IS not governed by Art 97 It cannot be said paid to C his share, of the sub-mortgaged debt, 
to be ‘ for money paid upon an existing con« but D defaulted C obtained a joint decree 
sideration which afterwards fails" because *x against^ and 5 and had both their mortgagee 
fypoLhest no consideration was ever intended for nghfs sold m execution, on 21-10-1927 and got 
the transaction (15 I A 211 , aO A 466 and possession of the same on 19 i-tgaO A then 
28 A 618, Dist) 32BomLR. 1376 = 1931 B filed suit against /? on 9 1-1931 for the recovery 

39 See also 197 1C 498 Relinquishment of of ha share of the mortgage amount with interest, 

rights — Money paid in consideration — Failure and the suit was framed as one for contribution 
of deed to take effect — Claim for refund of money Held, the suit was barred by time, lhat Art 120 
paid — Limitation Act, Arts 62 or 97 appliable did not apply, that even if Art 99 apphed, hmi- 
and not Art «j6 1930 A nia Wlierc the lation ran from date of sale and not date of dis- 

representative of the mortgagor paid the morl- possession and lhat S 69 Contract Act, had no 
gage amount to the representative of the mort- application as payment was held not to have 
gagee and was subsequently compelled to pay been made 10 OWN 919= 1933 O 4^8 
St once over to a donee from the morigagee, a Startisc of L!mttatiov — As to what is date 
suit by him to recover the money paid Iw him of failure of consideration, see 31 A 68 , 24 M 
to the former with interest and experucs of pnor 27, 38 M 887, 11 D 475, 25 A 61B, 19 C 
litigation would be governed by Art 97 ana not 123 ^STiere lender was put m possession of land 
Alt 62 The suit wr compensauon would even of the debtor for appropnation of the usufruct 
fall under Art it6 as there was a supulauon for towards interest and there was no execution of a 
reimbursement m the redemption dera executed mortgage, the suit for money on dispossession of 
by the representauve of the morigagee, tn case the land commences only from (he date of dis- 
any difficulty was experienced in obtaining possession «93lR >48(378 938, 35 M 396, 
possession 32 PLR 457»"i93t L 448 See 1927 PC 99 Rel on), 1937 A 689 INhere 
also 1941 Pesh 41, 1941 Pesh 57 Plamuff there was a suit on an existing consideration, time 
wrongly paying defendants to redeem mortgage runs from failure of (hat suit 103 I C 365M 
— T^rd person obtaining foreclosure decree— 1927 A TjCtigC 123 (PC), Foil] Where 
Plaintiff paying him also to redeem mortpge— vendee 1$ dapossessed under a decree of Court 
Suit to recover money wrongfully paid (0 defend- starting point of limitation is not the date of the 
»nu— Held, governed by thu article and time decree but the date of the actual dispossession 
began to run from date offoreclosure decree 1935 46 M 40=43 MLJ 721 , 1927 L 570 See 
OWN 549=19350 378 A suit for refund of also to 1 C 486 (lessee evicted by suit 22 B 
the purchase money paid under a remsiercd 7O3 , 26 A 519 Butw3oCW'N 79) WTiere 
mstrument on the ground that the vendor had a decree holder omitted to give credit in his 
no title and there was no consideration is governed execution application to certain amounts received 
by Art 116 and time begins to run only from the from the judgment-debtor, the payment of whicli 
date of knowledge of v endor s want of title or the he had ceruficd to the Court and had the house 
purchaser 11 dispossessed of the propertv in of the judgment-debtor sold in execution and 

consequence thereof It is not governed by realised amount for more than the amounts due 
Art 6a or Art 97 (45 B 955. 8 P 432, 118 tohim //rW, that a suit by thejudgment-debtor 
1C 203, Toll) 133 IC 76=1931 S 141 to recover the excess realised was governed by 
WTicrc It was declared that certain property Art 1 (5 or 120 and not by Art 97 and that the 
could not be sold in execution ofadecree obtained starting point of limitation was the date of sale 
by the plaintiff on foot of his mortgage deed and 140 I C 472 = 1933 L 112 Where an execution 
the decree became thereby infrucluous and a suit talc u declared a nullity, the starung point u the 
for a simple money decree havang been barred on date of the decree of the first Court declaring the 
that date, the plaintiff sued for damages for sale to be invalid and not of the appellate Court 
breach of a covenant for indemnity contained confirming the decree 70 I C 45=1923 M 23 
in the mortgage deed Held, that the suit was Seteilso^q M L.J 449=^ I C 235 , 1928 N 134 
governed by Art 1 iG and not by Art 62 or 97 The plaintiff purchased a decree A suit to have 
Held, further that the suit was in time whether that decree set aside on ground of fraud was 
It was reckoned from the date of the objection decreed by the first Court but was revened on 
to the plaintifPs execution or the date of the appeal The High Court, however, on second 
decree nulhfjmg the decree in favour of the appeal restored the decree of the first Court 

plamuff 1932 AUI 3>7 = «932A 358 On The plainuff having sued for refund of the pnee 
24th February, 1920, the plaintiff paid the on the ground of fadure of consideration Held 
receiver certain amount as part of ilie purchase that ume began to run from the date of the High 
monc) of the estate of the insolvent The Court's decree 133 I C. 415 (i) = ig3i A Cxt 
Insolvency Court having refused to sancuon the Where a decree it confirmed m appeal, time 
transfer, the purchaser apphed in October. 1929, under \rt 97 rum fiom the date of the advene 
for a refund of the amount paid by him juid the judgment of the fint Court TTie running of 
Court dismissed his appheauon, and he thereupon time u not postponed by reason of the &in| of< 
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{Art 98 


Description of suit 

Period ofliinitation 

1 Time fromwhich period 

1 begins to run 

98 To make good out of the gene- I 
ral estate of a deceased trustee the ' 
loss occasioned by a breach of trust 

[Three years] 



LEG REF 

'Substituted by Act XI of 1923, S a and 
Sch I, for "Ditto’ 

NOTES 

the appeal 39 LW 147=1934 M 224 A* 
to limitation in a suit for refund of purchase 
money where plamtiff 11 entitled to sue for 
specific performance, su >923 R 87 Ste also 
58 CL J 235 Where a sale u void ab tm(to 
and possession is not given to the purheaser, a 
suit to recover the purchase money would be 
governed by Art 62 Where, however, the title 
IS imperfect and possession is not handed over 
and It IS subsequently discovered that the contraet 
of sale became void Art 97 would apply to a 
suit to recover the purchase money on an existing 
consideration which afterwards failed, and limi* 
tation would start from the time when the pur 
chaser endeavoured to obtain possession of the 
property and being opposed found himself unable 
to obtam possnsion Cut where possession has 
been handed over by the vendor to the vendee 
the cause of action would not arise till the vendee 
IS dispossessed 33 Dorn LR 1092^550 565 
fMauoiiSIC 303, 14MLJ 133 (FB) In 
a suit for refund of purchase money hnutation 
will ordinarily run from the date of the agreement 
But there may be special circumstances in which 
It would not When there is a misapprehension 
as to the private rights of the vendor m the 
property which he purported to sell, the limitation 
begins when the true nature of those rights u 
discovered 144 I C 724=1933 N 244 Once 
the plamtiff establishes that there was a misrepre 
sentation and that he was kept from a knowledge 
of the defect in title by it, then the burden shifts 
to the other side If the question of title has 
been bound up with a complicated family history, 
the plaintiff cannot know of the defect in the 
title with reasonable definiteness, until the Court 
has finally decided the matter and then the 
startmg point is the date of decision in the 
appellate Court 1933 N 144 Certain occupancy 
tenants effected a mortgage m favour of one of 
their landlords It was, however, set aside as 
having been brought about without the cortsent 
of the other landlords and the mortgagors were 
formally put m possession Nevertheless, the 
mortgagee continued in possession for some tunc 
afterwards, and, on the ground that he was on 
some subsequent date dispossessed, the mortgagee 
brought a suit for money lent as on a failure of 
considerauon Held, that time began (o run 
from the date when the mortgage was held to be 
invalid and the mortgagors were put in possession, 
and not from the dale wl en they were actually 
disfiossessed 34 P L R 104=10331^83 The 
plaintiff entered into a contract for Uic purchase 
of lands m 1916 but was unable to get possession 
of som» of them Hu suit for possession was dis 
mised In igat Wulnn six >ears thereafter, the 


plaintiff brought the present suit for damages 
against his vendor for breach of the implied 
covenant of title His subsequent suit for 
damages against vendor is governed by Art 116 
and not Art 97 64MLJ 336=1933 M 126 
In a suit for recovery of damages due to breach of 
covenant as to title. Art 97 applies and the date 
at which the party had notice of the defect as to 
title was the starting point of limitation 31 Bom 
LR 658—1929 B 361 See also 137 IC 61 = 
1932 N 3 (Art 1 16 applied) Contract of 
sale — Due dili^nce to be used by sender m 
applying to the Court and obtain an order for 
sale — Failure by vendor — Subsequent mortgage 
to another who had it sold m satisfaction thereof— 
Suit by the original vendee for the return of the 
deposit money is under this article Time begins 
to run from the date, when the contract became 
impossible of performance or was rescinded or 
abandoned 5SC ^5=19290 3]6 Contract 
to execute lease — Consideration paid in two 
instalments on different dates— Breach of contraet 
—Suit for recovery of amounts paid— /f«a, 
the suit was governed by this article or Art 1 lA* 
and that limitation began to run only from bream 
of agreement which could only be after the second 
payment by the plaintiff 155 I C t098=tfl35 
A 759 WTiere a lessee failing to get possession 
of the leased property sued for the return of the 
advance paid by him, held the breach of the 
covenant to lease occurred from the commence- 
ment of the lease which was the starting point of 
limiUtion whether Art 97 or Art 1 16 applied 
138 IC 119=1932 M 255 

A'ts 97 and 62 —A suit for the return of the 
considerauon by vendee of mortgagee righu 
against his vendor on the dismissal of a suit on 
the mortgage which was found to be without 
consideration and not binding on the heirs of the 
executants is governed by Art 97 and not by 
Art 62 and the starting point is date of dismissal 

of suit I942ALW50 I L R (194O 

Kar 498 

Art 93 — Joint family property not the 
‘ general estate within this article 33 M 308 
Art 98 docs no more than carry a 
deceased trustee s liability for breach on to his 
estate after his death It does not contemplate 
any different cause of action ILR (194°) 

Nag 9*= 1938 N 30 A suit was brought against 

a daughter m respect of a breach of trust com 
nutted by her father She herself was not a 
trustee, and she had not committed any wrong 
Act also the defalcated money was not in her 
possession , nor was there anything else la hcj 
hands which could be said to represent it Hela 
that the suit against her was clearly one to make 
good the loss occasioned by her father's breacii 
of trust out of his general estate To such a luu 
Art 98 would apply ILR (1940) N 94"' 
1938 N 30 
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Dcscnption of suit 

Period oflinutation | 

Time from winch period 
begins to run 

99 For contnbution by a party 
who has paid the whole or more than 
his share of the amount due under a 
joint decree, or by a sharer m a joint 
estate who has paid the whole or more 
than bis share of the amount of revenue 
due from himself and his co-sharers 

<frhrec yenrsl 

The date of the payment in 
excess of the plaintilT’s own share. 

100 By a co*lrustee to enforce 
against the estate ofa deceased trustee a 
claim for contribution 

•[Three years] 

When the right to contribution 
accrues 

1 0 1 . For a seaman’s wages 

•[Three years] 

The end of the voyage during 
which ihewages are earned 

102 For wages not otherwise ex- 
pressly provided for hy this scliedule 

•[Three years] 

IVhen the wages accrue due 

103 By a Muhammadan for exigi- 
ble dower 

j 

•[Three years) 

Uhen (he dower is demand- 
ed and refused or (where, dur- 
ing the continuance of the 
marriage, no such demand has 
been made) when the marriage 

IS dissolved by death or divorce 


<935 R- «35 Art 102 applies only to luiU for 
wages as wch brought by the penon entitled to 
the wages A suit brought by person not entitled 
to the wages cannot therefore be regardedtas a 
suit within the meaning of the article 7 O W N 
760B 1930 O 420 A village carpenter u an 
artisan within the meaning of Art 7 and a suit 
for wages by him is governed by Art 7 and not 
by Art 102 or Art 56 1521c 885«2934N 

2M AppIicability-^AeAno enmloyed to watch 
crops attached in execution— Suit for wages— 
Limitation >935 ALJ 7G— 1935A 102 In 
the case of monthly wages, the wages accrue and 
become due m law on the iinal day of the month, 
and the period of limitation for recovery of arrears 
of monihly wa^es runs under Art loa from that 
date and not from the date of termination of 
service 154 IC 7«3=>935 AL.J 379 

ClASU BY AKCIIAXA AGAnST TRUYTta fOR 
‘TAsna’ ALLOWANCE — ^Thc relationship of master 
and servant subsists between the trustee of a 
temple and the hereditary archaka attached to 
that temple and the trustees have a right to 
dismiss the ardiaka for misconduct A swt by 
an archaka against the trustee for the emoluments 
of his oIEcc is a suit for wages coming under 
Art 102 The allowance called * tasuk ’ paid 
by the trustee to his archaka, although paid out 
of Gm.enimCTit tesenuc, is yet paid only in lieu of 
wages for the serMCes rendered to the temple 
So, a claim by an archaka to " tastik ” allowance 
u governed by Art. 102 1936 M. 149=70 

M L.J 220, 41 M 528=1935 M 124 = 68 

ML.J 132 

Sgrr for money due from dismissed eufloyee 
— Defendant claiming set-off of arrears of pay— 
namt filed wiihm three jeais ofdumissal admit* 
ting arrean— Defendant’s claim for arrears not 
barred 19360.277=16710.265 

Art 103 — Suit for prompt dower Stt 78 
IC 106=1925 O 267 Under An. 103, ume 
begips to run not fiom the date of denund of 
the dower but from the date of the refusaL 
IR.U 1937 A I 53*=»937 A 39 Srt ‘ 


LE.Q Rbt 

< Substituted by Act XI of 1923, S2 and 
Sch I, for "Ditto" 

NOTLS 

Art 99 — Sutt for rcimbunement of money 
realued by coercive process is Koyerned by this 
article 26 OWN 340 Stt (ifioasALj 737 
= 1924 A 843 {money payable by mortgagee 
under deed, realised from mortgagor] Anicle 
Mplies also to voluntary payments 57 I C 484 
One cO'Sharer paying revenue on behalf of 
another — No chaige u creat<d-~Suit for contn* 
button — Suit IS governed by Art 99 and not by 
Art 132 7P 613=111 1 C 64 Ar o/ie 44 
L\V 135 Art 99 applies only to a suit for a 
personal decree under a charge created by S 82 
of the T P Act, but not to a sun to enforce the 
charge Itself 33 A 708=8 A L.J B54 5 «fllw 35 
C^\ N 678=1931 C 493 (Article mapplicablc 
to a suit to eidorce a statutory charge under 
S 171, B T Act) Co-mortgagor redeeming 
a mortgage becomes assignee of the onginal 
security and therefore limitation for his suit for 
contribution is the same as (hat for a suit on the 
mortgage 57 1 C 868=25 C.\S’N 283 Stt 
oIle44L•^S’ 135 "The dale of payment’* IS the 
date of acceptance of deposit of the money by the 
Court to the credit of the decree-holder 1928 C 
361 Sft etso 1910 P 151 'tTiere one member 
of ajoint Hindu family pa)s a certain decree debt 
after separation and sues the others for contn- 
bulion. Art 99 applies and time runs only from 
the date of paj-ment, and not the date when the 
debt tvas incurred 1931 A L.J 651 = 1931 A. 
652 

Art 102 M\ aces’ — Meaning op — Srt 29 
A 81=36 I C. 871 Suit for commission by 
broker u not sun for wage 36 I C. 871 Suit 
by a hsarJer for wages u gos-emed by this article 
26 O C. 327 Suit for wages of cook emp]o)-ed 
in hotel, stt (i 937 ) * L.J 329 As 10 suit for 
wages b> wnghman in a shop, see 90 1 C. i2o; 
alsostutforwagesb) jicrsori'emplojfdassalesman 
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Description of suit 

Period of luniialion 

Time from which penod 
begins to run 

104. By a Muhammadan for de- 
ferred dower (mu’uajjal) 

‘[Three years] 

1 When the mamage is dissolved 
by death or divorce 

105. B> a mortgagor after the mort- 
gage has been satisfied to recover sur- 
plus collections received b> the mort- 

’[Three jears] . 

When tlie mortgagor re-enten 
on the mortgaged properly 

gagee 



106 For an account and a share of 
the profits ofa dissolved partnership 

‘[Three years] 

Tlic date of dissolution 


LEG REF 

‘Substituted by Act XI of 1923, S a and 
Sch I, for ‘ Ditto" 

NOTES 

‘937 L 370 Article appbcable to luits 
lor dower on the basis of registered instru- 
ment 5« 50 G 253 = 36 CL J 379 Art 103 
» not applicable to a suit on a bond executed for 
^e amount of dower 99 I C 553= 1927 A 268 
U^and must be express and unambiguous 
aBengLR 306, 34 AV R 163 (PC), 142 
^ P«h 3‘ 

Arts 103 and 104 —Under Mahomedan Law 
a divorce by means of a written deed 1$ valid if 
communicated to the wife Hence, lime under 
Arts 103 and 104, for a suit for dower runs from 
me date of communication of divorce to the wife 
The onus about the date of communication how- 
ever in such a suit is on liie plaintilT 1941 L 

- Art 104— It IS a part of the Mahomedan 
l^w that, so far as a claim for dower is concerned, 
“ dissolved only when it comes to 
the wife s notice, and there is nothing in Art 104. 
against that rule So a suit brought by a 
Mahomedan svife for deferr^ dower is id lime, 
if svichm three yean from the date when the 
talak pronounced in her absence by her husband 
was communicated to her, though it may be 
more than three >ears from the date of the 
pronouncement 133 IC 375=1931 M 647 
•yhere a Mahomedan widow in possession in lieu 
of dower is dispossessed forcibly, limitation for 
her suit for the balance of her dower debt runs 
from such dispossession and not from the death 
of the husband 33 A 569=8 ALJ 578 
Dnorce by husband — Talaknama offenng to 
pay deferred dower m instalments— Suit by wife 
after three years— If barred— Decree for insul- 
menu not barred— Power of Court to eranl 
1936 C 627 

Art 105 —As to apphcabihty, stt 38 I C 610 
-aoOC 25, 32 I C 729=2 OLJ 620 
(rccoseryof mesne profits and interest) Article 
tias no application where the mortgagor recovers 
property by a redemption suit 30 A 225 
^ ^ ^ 123-1922 C 

Art 106 — 5«36BomLR 1065 Art 106 
coniemplatei suiU between partners tnirr st and 
i\T "v ^ partner against 

ine sub-partner Such an action is goserned 
^±'r'=° ,=1 Mifj ,03 

■itaciV. * “«'araUon that certain property 
the t of a decree against one of 

ert as belonging solely to him, is not 


solely owned by him, and that plaintiff has got a 
share in it, u not a suit for account or for share 
of profits of a dissolved partnership and is not 
governed by Art 106 1933 A 926 Art 106 

only applies m the case of a partnership that has 
been already dissolved 6R I98 = I928R 160, 
138 I C 375=J932 L 519 here a firm u not 
dusolved. Art 106 does not apply but only Art 
120 66 IC 811 = 25 GWN 847 Sti also 

37 LW 288=144 IC 573-‘933 M 353 * 
48 1 C 89 (M) , 37 M L.J 353 . 6R 198=1928 
R 160 There is no scope for the appbcation of 
Art 106 where admittedly a memorandum has 
been drawn up on the dissolution of a partnership, 
embodying the settlement between the parties 
as to their respective rights on settlement of the 
accounts of the partnership 1938 M 133= 
(‘937) 2 MLJ 511 Where a partnership is 
dissolved on the death of a partner, and it is 
sought to make the sons of the partner liable for 
debts due from him as a member of the partne^ 
ship, a suit for recovery of the debts is Mvemed 
by Art 106, and must be instituted wiinin three 
years of the death of the partner 1936 L 514 , 
167 I C 759 A suit by one partner for partner- 
ship aecounu (without a prayer for dissolution 
of partnenhip) based on an express agreement 
wtween the partners to render accounts and to 
distribute the profits annually is governed by 
Art leoandnotArt BgorArt loSorArt 116 
29 NLR 34=15 NLJ 10=141 IC 277 (a) 
•—1933 N 127 After a dissolution of partner- 
ship an agreement was entered into by the 
partners to the effect that the two partners, as 
mentioned in the agreement, were to collect the 
ouUtandings of the partnerehip as trustees and 
to deposit the amount in a bar^ after paying off 
me partnership liabilities and to share it equally 
A suit instituted for rendition of accounts of the 
iMneyi realized as per agreement was held to 
be governed by Art 89 and not by Art 106 of 
me Act 134 I C 527=1931 L 300 Art 106 

®pply to a suit by a legal representative 
u * “^^3s®d partner for accounts of the partner- 
ship business which was carried on by the surviv- 
ing panners after the dcatli of the partner The 
nght of the legal representative is not a right to a 
•bare of the profits of a dissolved partncnhip 
within the meaning of that article, but is a nght 

‘o him by the subsequent dealing witJi 
^ «.*^** belonging to the deceased partner 45 
C^\ N 1063 The business of a partnership 
f^ed for running a chit fund, with the partner- 
ship as the stake holder, does not cease or lerwi* 
*)?** the expiry of the chit period of earlier 
It ttie aucUon of chits every month comes to •" 
end earlier for other reasons Accordingly for » 
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Dcicnplionoriml Ppnod ot l.iAilal.on Timc^m winch ppnod 

begins to nin 

107 By the manager of a joint *[Thrce >car»] . Tlic date of the payment 
estate of an undivided family for contn 
bution, in respect of a pa>inent made by 
him on account of the estate 

to8 By a lessor for the salue of ’[Three )car»] WTien the trees are cut down 

trees cut down by his lessee contrary to 
the terms of the lease 

tog For the profits of immosable ’[Three years] \Vlien the profits arc received 

property belonging to the plamtifT 
which have been wrongfully received by 

th e defendant 

LEG REF =>11 BomLR 1354, disapproving C D 62O A 

’ Substituted by Act XI of 1933 S 2 and suit by an expelled partner for accounts or for 
Sch I, for Ditto dissolution and a share in the profits is governed 

by Art 120 and not by Art loC 120 I C €13 
NOTES — iggoL 37B Suit for accounts of partnership 

suit for dissolution and account of such a partner — Dcctcc — A mount found due to ex parte defend* 

ship time will not begm to run until all the assets ant — Suit by latter to recover — Limitation Held, 

of the partnership are realised and the liabilities that the claim was not analogous to one arising 

paid when alone the business can be said to out of an adjustment of partnership accounts , 

come to an end 54 L W 355—(i9i.i) 2 M L J that the suit did not involve or rcouire the kind 

400 Cessation ofannual accounts and rendenng of accounts taking usually dircctccl m a case of 

of final account showing division of capital and the ordinary accounting kind , and that the 

revenue if constitutes d ssolution of parttKrship suit was therefore not governed by Art loG 

5«g6M 185— 23MLJ t28(PC) Asiotime 40 L W 79*=>934 M 6C5-G7 MLJ 413 

of dissolution see also 42 I C 459—G2 P W R Joint family business — Partiiion of part of pro* 

1917, 3a I C 833=49 P W R 1916 Even perucs of family— -Business still earned on in 

after business of the partnenhip is stopped common for sometime — Outstandings collected 
partnership can continue for purpose ofrealisa by branches and retained— Suit for partition of 
tion of assets and limitation for a suit for accounts undivided properties and for accounts of the 
b^ins from the date of th' final dissolution 143 collections— Art 120 and not this article applies 
IC 903—1933 S 121 Death of a partner 45 L W 749=1937 M 599 
effects dissolution 7 N LI 193=1924 N 263 Art 107 —Time runs from the date on which 
See also liT \l 378=13110 81— 6GMLJ 625 the manager expends the money for family 
Death of partner— Continuance of busuiess by purposes 20 C iB A suit for contnbuiion 
survnvon and son of deceased partner m old by a member of ajoint family who pays a decree 
firm name — Use of old premises and old accounts debt after separation is governed by Art 99 and 

books — Suit for accounts — Limitaiian 153 I C not this article S'rr 134 I C 4'52»» 1931 A LJ 

969=1935 L 209 As to the effect of contract Gyi 1931 A 652 cited under Art 99 
to continue partnership on death of a partner Art 108 — Applicabil ty See ai) I C 70{ 

see 1922 L 343 101 PR 1914 = 27 1C 69 Att 109— Thewords wrongfully received *' 

46 MLJ 503=80 I C 37O Where one of the include receipts under a claim or title that cannot 
dmded members of a Hindu family running be legally lusbUntiated 2 LW 169=28 IC 
a business in partnership after partition puts an 85, 26 C \V N 386=19226 233 As to the 
end to the partnenhip there is a dissoIuUon and meaning of the words ‘wrongfully received,” 
a suit by such member IS governed by this arUcIc see 162 IC 771=43 LW 706 = 1936 M 
63 1C 540= 19 A LJ 525 I939A 217 654 Srs oiro 1939R 3C5 They do not 

So also where a partnership is already dissolved import bad faith on the part of the de- 

and a suit is for its winding up 25 M 149 fendant 10 WR 4BC Reciept of renU and 

Also suit for plamtifTs share of partnership profits by one of several tenants m-eommon on 
property purchased out of the partnership funds behalf of all cannot be said to be wrongful 45 
30 A 279=5 ALJ Also a suit by the M 648 (F B ) , 131 IC 511 = 1931 R 150 
heirs of one of two brothers who earned on joint 5t« 1933 L 951, 193B R 416 Advance 

business for an account and a share of the profits collecuon of rent, if wron^l receipt See 16 P 

SO M 1099-32 1C 1002 Also suit for dccla 184=18 PLT 1C2 Suit for share of profits— 
ration that the plamtilT reUred from partnrrslup Suit by members of joint family acainst purchaser 
on a certain dale that the partnership was dis* of another member i interest in property- 

solved so far as he is concerned and for accounts Inapplicability 4 iL\V 130=68 ^fLJ 4O7 

and snareorprofifsaue to him 22 C.W N 104 See a(so igji N L J 184 (suit (or profits against 
“43 » 9 * pnee of article person entrusted with property for safe cust^y) 

delivered to a partner dunng the course of lu.t’smATivx ca.ses — \ suit for recovery of 
partnership 10 I C. 250 But if the plainblT prof ts by a person who was dupossessed under a 
alleges such receipt after dissolution suit to decree and who was lubseguenlly restored to 
recover share within three >-ears of such receipt IS possession the decree being reversed in appeal 
not barred thouch a suit for account might be u governed by this article 28 I C. 85=2 LW 
barred 6 B G28 , 20 B 15, 38 M 544, 169 ^rrahsssLW 264-(i94a) 2 M LJ 47a 

iaBHC.97 Butsrr97PR 1910, 34 D 515 92CW.N 263=4310.781 (possession obtained 
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Descnption of suit 

Penod of luniiation | 

Time from which period 
begms to run 

110 For arrears ofrent ^ 

‘(Three yeatal ' 

j When the arrears become due 


LEG REF 

^SubsUtuted by ActXI of J923, S a and 
Sch I, for ‘ Ditto 

NOTES 

by defendant under a patni sale which was subsc* 
quently set aside) Also suit by purchaser at a 
mortgage sale for recovery of profits received by a 
transferee /its afiCWN 386=*9aa C 
235 such cases proceedings to set aside the 
sale by the judgment debtor does not operate to 
suspend limitation 89 I C 1000=29 CWN 
973] 5e«flIio 1937 A WR 539“>937A 481 = 
1937 ALJ 979 Also suit for mesne profits by 
usufructuary mortgagee against mortgagor 39 
A 200—39 1 G 663 Under the article mesne 
profits cannot be claimed for more than three 
years prior to suit 36IC 890— igCWN 1167, 
sa C W N 263=43 1C 781 , 13 I C 79! (M ) , 
14 I C 801 (Bur 1 , JO C 783 (P C ) Applica 
tion by Official Assignee for mesne profits from 
mortgagee whose mortgage has been annulled 
71 MLJ a8g Claim for profits wrongfully 
received by receuer appointed by Court Ste 
50 LW 389— 43 CWN 897 — 1939PC 178 
(P C ) Government lands under management 
of Railway Company — Agreement of license by 
company tor cultivation of speaal crops for one 
year — Suit for mesne profits — Limitation St« 
17 PLT flo6 Set also 22 C 118. 21 C 157 
(PC), 14 M 328 >925 A 59 Starting point 

of limitation is the actual receipt of profits 24 
1 G 866=10 NLR 76 35do96,i6iIC 
46 i = I936 R 80, and not date of decision as to 
question of title of the plaintiff 14® ^ C 939 
= 1933 L 615 The terms of Art 109 ate 
perKctly plain and require that the suit must be 
brought withm three years from the date when 
the profits were received The starting pomt is 
the date when the profits were received and not 
the date when the cause of action for recover those 
profits arose ILR (1938) B 107— 40 Bom L 
R 100=1938 B 158 also 1937 A 481 
Tlirce years to be reckoned back from the date of 
the plaint and not date of appbcation for acertain 
raent of mesne profits €8 I C 203 — 2 PLT 
648 

Arts 109 and 116 — IVhcre a mortgagor 
cosenants to deliver possession to the mortgagee 
before a certain date and to pay rent at a certain 
rate till then and fails to do so and the mortgagee 
sues for possession and compensation The suit 
IS governed by Art 1 1 6 and not by Art 109 and 
It would be within time if brought within SK 
years from the date fixed for deliicring possession 
when the breach occurred As it could not be 
said that the corenant to pay rent till possession 
was gnen on fixed date amounted to an implied 
agreement to continue to pay rent to the mort* 
gagee, if possession was not given there is nO 
*“'ees3ive breach of contract erery year 190 
O N 875=6 Luck 203 = 

110 ArpLiatmuTY — \Vbere the rela- 


tionship between the parties is not that of land 
lord and tenant, the article has no application 
asB 5^, 13ML.J 948 ,i 8WR 132 Rent 

15 payable within the meaning of this article only 
when It IS ascertained 36 hL 438 See also 
12 I C 804=7 N L R. 169 Suit by assignee for 
arrears of rent comes within the article 63 I C 
424, r PLJ 506=38 IC 102 See also 43 
CWN 787=ILR (1941) I Cal 335=1942 
C 222 Also suit for Kalls/badt cess i6l 1 C 
336=43 L W 522 — 1936 M 147 Also suit for 
money settled by auction for date and palm 
trees 15 P 626=17 PXT 363=t93® ^ 4^3 

alio 30 S L R 146 (suit for license fee for use 
of municipal land) , 1936 R 338) suit for 
ground rent) Suit to recover arrears of royalty 
and commission is not one for rent within Art 
no J9 1 C 865=17 CLJ 372 Also suit 
for miras or customary dues payable to a chatram 

16 M 305 Suit for rent on a regutered lease 

IS governed by Art 1 16 and not by Art tie 44 
C 759-44 I A 65-32 MLJ 357 (PC), 37 
B 656=21 IC 315, 1942 P 83, 133 

IC 102—53 CLJ 522 — 1931 C 790 A 
suit for arrears of rent based on an unregister« 
kabuliyat is governed by Art no and not by 
Art 115 ILR (1942) I C 335"*?42 C 222 
=45 CWN 787 [Decisions m 34 A 454 

in t P L J 504 to the contrary not good law J 
Suit for recovery of jodi payable by inamdar to 
sammdar is governed by this article 1923 M W 
N 524 1924 M 73 Under S 46 of the Con- 
tract Act where no time is fixed for the perfor- 
mance of a contract a reasonable time must be 
allowed for its performance Where money has 
to be paid under a contract which does not 
specify when such money u payable, then the 
money must be paid within a reasonable time, 
and limitation for a suit to recover the money 
would TOnunence to run only after the expiry of 
such reasonable time Roysdty payable in res- 
pect of a coal mine cannot be treated on the 
same footing as rent, because the amount cannot 
be possibly ascertained until the raismgs of coal 
have been weighed and checked, etc 21 PLT 
442= 1940 P 609 If a purchaser at a revenue 
sale annuls an under tenure under S 37 
Act XI of 1659, without having received any 
rent from the holder of it he must be taken to 
have refused to recognise the under tenure from 
the date of sale He is only entitled to damages 
from him for use and occupation from the date 
of sale to the date of annulment and to mesne 
profits for the subsequent penod Obviously, to 
the claim for none of these periods. Art no would 
apply as the claim would not be one foi 
arrears of rent ” within the meaning of this 
article The article applicable would be Art 
120 43 CWN 469=69 CLJ 220=1939 ^ 

Startino Point of Limitatiov 
arrears of rent become due at the end of 
farfv year But a diiTcrenl time may 
circumitance be the lime from wbico 
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DescriptiOD of suit 


III By a ^cndor of itnmo%'abIe ‘[Threeyeati] 
property for personal payment of un- 
paid purchase-monr} 


IIS Foracallb>a company regis- j*[Three>ears] 
lered under any Statute or Act 1 


Time from winch period 
beginj to nin 


The time fixed for completinff 
the sale, or (where the title is 
accepted after the time fixed for 
completion) the date of the accep- 
tance 

IMicn the call is payable 


LEG REF 

‘Substituted b) Act XI of 1933 for * Ditto” 
NOTES 

begins to run 46 M 579=44 ML.J 318 Ste 
clso 87 M 143 (PC.) and sg M 553 on this 
pomL Thus, where right of landlora and that 
of tenant were xcstcd in the same person, time 
begins to run only from the date when they 
vested in different persons 46 M 579=44 
ML.J 318 IVhere a date u fixed when the 
rent would fall due, bme runs from that date 
37 M 540=16 I C 934 See aha 22 M L.J 451 
= I5IC 393, 1 PL.J 506=3810 102 , 1931 
A. 51 

Art 111 — A suit to enforce the vendor’s hen 
for the unpaid purchase money is goierned ^ 
Art 13a and not by this article 29 hf 305 (F 
B), overruling 21 M 141 and 2451 233 Ste 
aha 23 B 846, t8B 48, 3 A 454, 30 A 172 
Article u not apphcable to a suit to recover 
amount due under compromise m a suit for 
partition igaS L 662 , nor to a suit by the 
vendor to recover impaid purchase money which 
the vendee had failed to pay to a creditor of the 
vendor in accordance with his undertaliing 
»93»AL.J 985“t93«A 419, 1937 ALJ 279 
•=•‘935 A 411 See also li P 753“»936P 44 
Art It I gov ems suits for unpaid purchase money 
payable to or to the order of the vendor under 
the agreement to sell and u independent of rights 
ansmg Lv the deed of sale \S'hen the agreement 
IS emcxxlied in the registered sale deed a suit 
for compensation for breach of contract is govern 
ed by Art 116 56 M 724=1933 M 424=64 

ML.J 526 JwiihoisP 753— 166 1C 599= 
1937 P 44 Art III does not apply to a case 
where no ume was fixed for completing the sale 
and the purchase money is not payable till some 
date after conve^'ance of the property IVhere 
the purchase money or a substantial portion of it 
was not payable unul one >ear after the con- 
veyance of the property and no time was fixed 
for completing the tale Held, Art 116 did not 
apply 1934 L. 296(1) Vendor and purchaser 
—Amount kept with vendee to pay previous 
mortgage— Surplus to be paid to vendor— Claim 
for surplus Held that Art 1 1 1 is not applicable 
to the case but Art iiG is applicable and the 
penod would commence from the dale of the 
breach ir, when for the first time in the suit 
irulituted by the vendee for redemption the 
Court of first instance wxnild find that smaller 
sum than the amount left wiih the vendee was 
due tiOIN N 691 = 19340 240 Regiiiered 
sale— Portion of purchase money retained by 
vendee— Contract of indemnity’— Starting point 
ofhmitation that it was governed nM Ire 
Art til but b> Art 116, the trmtnut guo is not 
the date of the execution of the sale-deed ^t 
the date on which the contract is deem-d to 


have been broken, this date being either when 
there was a repudiation of the liability under ii 
or when the contract had become impossible of 
performance on account of the vendor’s debt 
having been satisfied (2 L 316 , 55 B 564 , 
8 P 860, Foil) 14 L. 646 See also ILR 
(•938) N 45= *937 N 246 Sale by guardian — 
Money left with vendee to be paid to two minors 
on attaining majonty — Suit by such guardian as 
reversioner for money — Limitation governed by 
Art 120 and not by Art ill I933 L 860 
Arts 111, 116 and 83 —Registered sale^eed 
— Consideration left with vendee for payment to 
vendor’s creditor for debt due under mortgage 
and hand note — Vendee comraittmg default— 
Hand note paid by vendor— Suit by vendor for 
unpaid consideration — Limitation Act, Art lit 
and 116 apply 1941 P 452 
Art 117 -Inapplicable to suit by liquidator 
suing on behalf of the company in liquidation 
to B 483 The call payable to the company 
and the liability to contribution on a winding 
up are dutmet and different , the fact that the 
company could not realise the calls by lapse of 
tune u no awwer to the liquidator’s cUim 10 
P 249-130 I C 534-1931 P 44 ivhtre the 
articles of association of a company provide that 
a person shall continue to be liable for the unpaid 
balance of share money though h« share is for^ 
felted the result is iliat the shareholder on for- 
^ceases to be a member of the company, 
and all that » left is the new liability to pay all 
moniM which at the date of the forfeiture were 
I»yable by him to the company in respect of his 
shares Hence the starting point of limitation 
for a suit to recover such unpaid balance of share 
money « the date of forfeiture and not the date 
of the allotment of shares 1910 N 235=ILR 
(1942) Nag 114 As to the applicability of the 
arude in the case of call upon shareholder m a 
company, see 1927 L 543 = 102 I C 705 When 
a suit to recover the call money has been barred 
by Ume ^e fact that simply because the name 11 
kept m the renter as a shareholder and the share 
u forfeit^ only subsequently does not revive the 
debt, and the company cannot claim that limi 
tauon should run from date of forfeiture 10 
® ^ 447 = t933 0 285 A shareholder was 

called un to pay a certain amount by 2nd March, 
1925 but he CuJed to do so and thereupon the 
directors of the company forfeited tus share on 
22nd ^lafch 1926 The liquidator who was 
appomled subsequently, sued to recover the 
amount on 16th March 1929 Held, that the 
suit was in Ume, the cause of action having 
ansen when the ihare was forfeited 54 A 541 = 
IQ32 A 342 A company usued certain t&res 
which were pxrtly not paid up In 1920 ther 
mortgaged the unpaid calls to the plainoff Bv a 
reaolution of the company the unpaid calls were 
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Description of suit 

Period of bmitation J 

Time from which penod 

I begins to run 

1 13 For speafic performance of a 
contract 

[‘[Three >ears^ 

! j 

1 Tliedate fixed for the perfor- 
mance, or, if no such date is 
'fixed, when the plaintiff has 
notice that performance u refused 


LEG REF 

* Subslituted by Act XI of 1923 for “Ditto” 
NOTES 

made payable on the 31st August, 1931 The 
shareholders took no notice of the calb In 
April, 1923, the plaintiff sued on his mortgage 
In July, 1923, the company went into liquidation 
The plaintiff bought the unpaid calb in 1924 
at the sale in execution of his own decree and 
then sued the shareholders Htid, that the suit 
was barred by Art 112, that time began to run 
from 31st August 1921, that the Lmitauon was 
not interrupted m any way by the liquidation of 
the company 137 1 C 380=19320 382 See 
aho 1934 L 1015 

Art 113 Appucabiuty — S re 10 I C 1061, 
9 1 C 243 Article applicable to suit for spcafic 
performance of — a contract for comeyance of 
immovable property See 45 M 645—49 I A 
335 (P C ) The fact that the defendant was, 
even prior to the contract, bound to hold the 
property for the benefit of the plaintiff does not 
affect limitation 66 I C 622 , of a contract to 
grant lease 23 I C 360 , 4 P L J 447=52 I C 
453 > 34 I C 91 1 > of a contract to resell 29 
I C 898 Where there is an agreement by the 
vendee to re*comey the property to the vendor 
and, on the vendor’s demanding resale of the 
property, he (vendee) denies the agreement, his 
denial amounts to a refusal to perform the agree* 
meat within the meaning of Art 113 36 Bom 

LR 290=1934 B 171 , to a suit to enforce a 
covenant to give the fint offer to the vendor m 
case of subsequent sale by the vendee 80 I C 
962 Suit based on a covenant in an exchange 
deed, for re-exchange in the event of obstruction 
IS governed not by this article but by Art 143 
42 M 690=51 I C 939 Suit for specific perfor* 
mance and possession how far governed ^ this 
article 6 A 231 , 25 W R 521 , 33 C 881 
Suit by patnidar for settlement and possession of 
chaukidan chakran lands transferred to the 
zamindar is governed not by this article but by 
Art t44 46 C 173=35 ML-I 528=45 lA. 

162 (PC) Abo suit by heir for possession of 
his share under an agreement 20 P R- 1913 
= t9 1 C 411 As to applicability of article to 
suit for accounts of partnership, see 36 Bom L R. 
1068 The word “ contract ” docs not apply to 
award 51 I C 999 Suit to recover money 
under an award is not governed by this article 
34 A 43 = 11 I C 705 , 23 M 593 . 23 A 285 , 
33 C 831, 32 PR 1913 = 1610 804. 36 
liomLR 174=1934 B 140, nor a suit to 
enforce an award 1929 S 168 Suit for pos- 
session of “ immovable property " on the basis of 
an award is governed by An 144 and not by the 
article 42 IC 116=4 O L.J 487 See clse> 
4UBR 124= 1923 R io8 Toasuitforspecific 
performance of a contract of the lease, no article 
other than Art 1 13 applies, which expressly pro- 
rVnLVm,!'’" that article the 

“ ysw IS the dale fixed Ibr the pierfonnance 


of the contract and if no such date is fixed, the 
date when the plaintiff has notice that perfor- 
mance is refused 42 PLR 194=1940 L. 225 
itiro 1932 L. 36,1933 A 410 Thu article 
applies to a suit for possession under a lease, 
where plaintiff was ncs-er put in possession 1935 
ALJ 662=1935 A 569 

Startino Point op LiinrATiov — -Tlie date 
fixed for the performance must be a date expressly 
fixed m the contract itself which is to be specifical- 
ly enforced and not a date which the parties may 
have fixed by necessary imphcation without 
staling expressly what it was If not expressly 
staled, the dale of notice of refusal of performance 
IS the starting point of limitation 1933 A L.J 
300=1933 A 410 i'm7ii2i39lC 121 = 1932 
L 36 , 32 P L R 761 , 1040 L 225 , 1938 L 23 
(Agreement to finance litigation) Where no 
lime is fixed for performance, time runs from the 
time when performance is demanded and refused 
43 C 790=20 CWN 370=35 IC 305, 38 
MLJ 29=5510 533, 41 hi iB=33MLJ 
35 . »7TC 399=I922>I WN 1004 , I Bur L.J 
171 = 1923 R 44 On the promt, see also 5 C 
•75 , 34 C 564 , 31 M 51 Where a purchaser 
of a portion of property has agreed to release it 
of an exuting mortgage, but he fails to do so the 
cause of action for a suit by the vendor on such 
covenant anses either on the date when such 
payment is to be made or at least not later than 
the date when the vendor calb upon the purchaser 
to do so Such a suit is governed by Art 116, 
and if it isfor specific performance, itugovem 
cdbyArt 113 60 C 761 = 14610 863=19330 
641 Document contemplating another docu- 
ment to be executed — No date fixed — Time runs 
from notice of refusal 102 I C 305 Time 
runs from the dale when the plaintiff comes to 
know of the refusal 32 I O 573 , 32 I C 536 , 
107 I O 905 See also 31 P L R 636 suit to 
enforce an agreement to sell under I^njab Colo- 
nisation of Government Lands Act subject to 
some conditions ) 

Arts 113ANDI16 — Where a mortgage decree 
for sale is assigned under a registered deed, which 
provides infer aha that part of the consideration 
money remaining unpaid should be paid by the 
Mignee to the assignor on the assignee realizing 
the decree, a suit by the assignor for the amount 
due and interest thereon is suit for compensation 
for breach of a contract falling under Art II6 
and IS governed by the six years’ rule of limitation 
It IS not a suit for specific performance so as to 
make Art 113 applicable to it , nor is it a suit 
for indemnity 1939 PWN 769=1940? I 55 
Arts 1 13 and 144 — UTiere a lease u registered 
It effects an actual demise and the nght ^lo pos- 
session becomes vested in the lessee Tlie lessee 
acquires a nght which he can enforce by a so'* 

Tm ^ssession over the leased property 
the lewor and as against any third 
might happen to be in possession o\er it 
there was a perpetual lease but the lessee s*-a* 


Art 115] The Indian Luhtatiov Act (IX or 1908) 
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Description of suit 

1 Period oflimitation 

Time from which period 
begins to run 

114 For the rescission of a contract j 

'[Tbrce years) 

\Vlien the facts entitling the 
plaintiff to have the contract 
rescinded first become known to 
him 

115 For the compensation for the I 
breach of any contract, express or 
implied, not tn writing registered and 
not herein specially provided for 

1 

‘[Three years] 

1 

^^hen the contract is broken, or 
(where there are successive brea* 
ches) when the breach in respect 
of which the suit is instituted 
occurs, or (where the breach is 
continuing) when it ceases 


LEG REF 

' substituted b\ Act XI of 1923 for * Ditto" 

NOTE*^ 

put in possession, it v.as held that the rights 
acquired by the lessee are real rights which might 
be enforced fay a suit for possession and not by a 
suit for specific performance Such a suit would 
be governed fay Art 144 and not by Art 113 
ILR (>930) All 6G4 193Q ALJ 561- 1938 
A 429 

Art 114 — Applies only to suits by parties to 
the contract 3 A 846 Article is inapplicable 
to a suit by a donor to recover possession of the 
gifted property on the ground that the donee 
failed to lulhl the conditions mentioned m the 
gift deed I R 1932 L 643 

Art i«5 Applicabiutv — D isimeiion bet 
ween this article and Art 97 pointed out 13 
P I9a=»i50 IC 975">934 P Art 115 
applies to a case of express or implied contract 
and not a contract in writing registered The 
article again applies to cases for compensation 
and not where the action is for a liquidated sum 
of money 12 P 792 Applies to all cases of 
breaches of contract not otherwise specially 
provided for 14 C 2^6 31 I C 335 (M ) 

3 A 600 (FB) 107 I C 4g3‘«>9s8 L 412 
1930 O 395 The word ‘ cottipetvsation has 
the same meaning as it has in S 73 of the Contract 
Act 107 I C 493 Article applies also to a 
case of liability on a simple debt due and u not 
limited to cases of damages for breaches of con 
tract 39 1 C 205=21 CWN 479 See also 
IQ2O L 442 , 6 B 76 Thus, a suit upon a letter 
of guarantee would be governed by the artidr 
39 I C 205=21 C4\N 479 Also sun by 
mortgagee where the nght to sue for the money 
arises from a contract 20 I C 360 Suit for 
money due on a contract to supply marble for a 
floonng and also to construct the floonng u 
governed by this article, as neither Art 52 nor 
Art 5C would cover the claim as a whole a L 
376=1922 L. 193 The word “registered* m 
Arts 115 and it6 includes articles of assooation 
regutered under the Indian Gimpanics Act and 
IS not confined to reeistration under the Indian 
Registration Act 54 B 226=32 Bom L.R 232 
But Sff 1933 S 103 = 143 1 C, 713 (fietfra) Set 
also 1937 P 293 Article 115 will not apply 
where pat t ofil e contract w as in wnnng register’ 
ed, f r, contained in the articles of association 
Aniele 115 u not stnctly appicable to mis* 
feasance in the nature of a brea^ of trust, nor ii 
Art it6, as “ breach of contract ’ tsnotthe^e 
liabihly sued on, nor is it the u*ual nomenclature 


for a breach of trust whether speafic or quasi 
54 B 226=32 BomLR 232 But see 1933 S 
103=143 1C 713 holding that limitation for 
proceedings under S 235, Companies Act, is 
governed by Art 1 15 [49 M 46O (F B ), Foil ] 

See also 1937 P 293 \Vhcre a suit was filed to 
recover arlicles bailed with the defendant, but 
itapp*arcd that no time was fixed for return of the 
articles held, that Art 115 applied and that 
limitation commenced from the date when the 
bailee should return the articles If the contract 
of bailment is silent, the Court may take it that 
there was an implied term that the articles should 
be relumed after the lapse of a reasonable time 
126 1 C 602 s» 7O\VN 769 = 19300 393 
The roLLOwmo Suns on Express Contracts 

ARE GOVERNED BV THE ARTICU — ThC Word 
‘ registered in Art 116 means registered under 
the Registration Act Hence registration of a 
company under the Companies Act is not equt* 
valent to a registration of the Articles of Associa- 
uon, within the meaiung of Art 1 16 and therefore 
limitation for proceedings under S 235, Com* 
panics Act, is governed by Art 115 and not by 
Art 116 fiO M 4C8 (FB) Foil] 143 IC 
7»3 »933 S 103 But see 54 B 226 («nfra) 

A suit by a legal adviser for hii remuneration for 
services rendered <Jti the basis of atv express 
agreement with the client is governed by Art 
I iSand not by the residuary Art lao 43PL.R 
97 Suits by tess’e for damages caused by the 
lessor s fa lure to delii er a portion of the demised 
land 40 M 910=30 ML.] 575 A suit 
claiming repair charges and damages from the 
defendant who had borrowed the plaintifTs car 
for pnvatc use which was cons derably damaged 
by an accident 10 O V 1105=145 I C 
1001 = 1933 O 5*0 A suit to recover deposit 
money payable by lessees on execution of the 
lease 25 1 C 812=1 L.\\ 85S Deposit for 
fbied term — Article applicable See 1936 Rang 
338 Art 115 IS a general provision applying 
to all actions er eontraetu not jpeafeally pronded 
for otherwise ^Vbere D contracted with A to 
supiply goods and render services 10 A for a fixed 
sum of money and after the contract was broken, 
F purchased the debts due to D from A on account 
of goods supplied and services rendered to A by 
D, and P su^ A for the purchased debts Held 
that Art 52 did not apply and Art 115 applied 
to Ihu suit 1935 L Suit againtt a del 

mdert agent for the value of goods sold by tun. 
16 R. 35 (PC.) \there pannership u di*. 
abIsTd, and there is subsequently an admsDtnent 
of accounts, v! icb however w-xs cot t feed, a 
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rutforthercco\cr> of the amountunot governed 
by Art 64, but only by this article or Art lao, 
and the starting point is the date of adjustment 
ay S L.R 308=19338 324 Suit for money on 
the basu of an airreemcnt to deliver half the 
produce of certain land or on default, a sum of 
money annually 7* I C 480= 1924 L 149 \ 

smt for recover) of a sum of money as the value 
of vr-ork done by the plaintiff 35 P L.R 529= 
*934 L 475 Suit for money due under the 
terms of an award would be governed by the 
arUcle if the award is signed by the parties in 
token of their acceptance aSsPW^R 1912= 
j 6 I C 804 Also suit for royalty under a 
passro m pursuance of a compromise 
agreement between the lessor and lessee a P 
749=1924 P 231 A compromise decree has 
got both the characteristics of a compromise and 
a decree A smt for compensation for non-com* 
plianee with such a decree, may either be based 
on the rompromise or the decree, and it depends 
upon the areumstanecs of each case \Vhete 
the suit IS based on the contract, it is governed by 
t^ article 13 p 792 As to the apphcabHity 
of me article to thatmat contracts, tee 42 I C 172 
^•v ® lIbR 526=36 I C. 497 

\yiiere the debtor wrote a letter to the following 
effect in respect of a ume-baired debt "In 
r^ard to my overdraivTi floating account with 
^ur branch, I herewith send Rs too, through A, 
Genet^ Manager of your Bardc, to be credited m 
tny abov'e overdrawn floating account and I 
promise to pa\ the balance as soon as I am able 
to arrange within a period of s« months is 

to give you time m the matter of limitatioa 

’ HeU that on a breach of the 
eontmet embodied m die letter the creditor's 
reaiedy was a suit for cempensauon and that 
such a suit was covered by Art. 115 13 L. 446= 

1932 L. 212 A suit by a creator against a 
surety upon a letter of guarantee, executed by 
the latter in respect of a debt payable forthwith 
u governed by Art. 115 and limitatian beeins to 
nm turn the date of the execuUon of the 
guarantee, notwithstanding a stipulabon m the 
guarantee to the effect that the creditor ma\ 
look for payment to the surety if the principal 
made default m payment. 13a IC 5^=i93t 
L. 691 “nje fact that hnutaQon against the 
pnnapal is extended by a local Act such as the 
^njab Loans Limitation Act does not have 
effect of extending the period of lumtabon 
against the surety 1031 L. See oh* 38 

PL.R- 276=1631 C 928=1936 L. 668 Suit 
W judgment-debtor to recover excess rcahsed 
by the decree holder by execution sale is 
governed by this article or Art lao, and the 
starting point is the date of sale lao I C. 
472=33 P L.R 1084=1933 L. IIS 
The roLi.owT.0 ARE SOT covriufED by the 
Article. — Suit against Railway Company for 
CompenMbon for non-dehvery of gooM is 
rwmed by Art. 31 and not by this article 31 
lC. 474 = tiNL.R i' 4 (j 6B 562. 13CWJV 
• 33 'V 544, Foil) But ter ebo 44 
'T '®.r34 130, 7 B 478 The 

? j ” L “ dealer m Umber and the defendant 
j'**he business of sawing wood The plaint 
* * between certain dates a certain sum 

to the defendant and 
P ntiff sued to recover the money lent less 


the value of the work done by the defendasL 
HeU that the suit was governed by Art. 57 and 
not by Art 115 147 IC 295=1934 A. 126 

As to case of misdelivery, j« 12a P\\.R *9*3“ 
19 I C 477 Parties trading mdepcndently and 
agreeing to equalise profits on tabng acccunb 
Suits for such accounts is not for compensation 
withmArt I15 1927 hL 775 Suit for accouno 

against an agent would fall under Art. 89 despite 
the fact that there were wnlten agreemeno 
between the parbes 4 P 289=1925 P 494= 
89 I C. 275, 1930 MWJS’ 1199 Wethft 
Art 95 or 1 15 applies to a suit for compensation 
against a pretended agent under S 235 of the 
Contract Act, the period of hmitabon is three 
yean The date from which limitabon starts 
is the date on which the plaintiff has nobced th^ 
the implied agency did not exist, but it must be 
an effecbvc notica 151 I C. 58=1934 Pesh. 40- 
Aruclcs 115 and 116 have no applicabcn to a 
claim made by the liquidator of a company 
under S 235, Companies Act 47 A 669=23 
A L. J 473 As to smt for balance of pnce of 
ATUcle sold with claim to damages and interv*t 
added, see 130 I C 574= >931 L. 309 


•* luRLiED CosTRACT ’’—Meaning, set 38 AL 
275=25 ML.J 256 SreebatT? »77 "1*°* 

a person untruly Tcpresents himself to be “ 
authorued agent and deals with the P^**°^^* 
suit for damages against the agent is governed by 
thisamde 38 M 275 5rr airs 14 M lA. • 
31 M 275 Suit upon an agreement which u 
not express but basra merely on local 
falls under the amde 3 A. 383 A lambardar 
who collects rents and manages the estate oa 
behalf of the propnetois is an agent, bound y 
an implied contract to render account. 51 1 C. 
733=4 PL-J 304 But a smt by some co-sharm 
in a ferry against other co-sharers for profits is not 
TOvomed by thi* article 35 I G. 430— t PI-J 
69 A smt by a medical practitioner for the 
recovery of fees due for medical attendance u 
govern^ by Art 115 In such a case there u 
an unpbed contract to pay the fee on each day 
of the visit and there is a breach of contract 
whenever there is non payment. If the practi- 
Uoner demands the fee and the party promises 
to pay the same promptly and falls to do $0, 
there is a breach of contract at least on the last 
date of the attendance or anyhovv on the date of 
the death of the patient. 1931 A L.J 949= 
'93* A 752 (2) As to smt for recovery of 
puichase money and costs incurred m litigation 
in an unsuccessful attempt to take possession 
of the property sold, see 42 M 507=36 NLI-J 
•57 Arude applies to smt for damages against 
the decree-holder who has received payment wt 
of Court but failed to certify the same and applic* 
forexecuuon 36ML.J 175=48 IC 810, 5 
A! 397 See ebo 30 M 545 , 25 M 5® (dcCT^ 
executed notwithstanding compromise) , *40 

IC 472=1933 L. 112 {excessive execution 
without giving credit to payments made) Ip • 
sun for compensation for the subsidence cT * 
tank the acuon for misfeasance or mallea- 
sanee was based on implied covenant •run^R 
with the land that surface land had the inhcref^ 
^ht of support from the underground mine*- 
P 776=1939 p 345 

Stabtino Pors-r cr Liiittatio.n — See 
from the breach 20 B 8, 3lIC- 335 
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DesenpUon of suit 

period of limitation 1 Time from which period 

' 1 begins to run 

116 For compensation for ihc 
breach of a contract m writing regis. 
tered 

Par/ Vn — 

S%x years 
[Six years] 

\Vhen the period of limitation 
would begin to run against a suit 
brought on a similar contract not 
registered 


^OTES 

also 1936 R 510, 1941 R 129 Theque»tion 
when the breach has occurred turns upon the 
interpretation of the contract 20 B 8 As to 
cases wlien demand and refusal are necessary 
to start limitation, stt 20 B 8 , 14 B 498 , 31 
J C 335 ) In a ease of altematne contract 

to sell land or pay compensation, the claim to 
recover compensation accrues only when the 
vendor elects to adopt one of the councs and the 
three years’ penod runs only from that date 
132 1 C 489=1931 L. 657 Where the lessee 
sues for damages for non-delivery of a portion of 
the leased property, Ume runs cither from the 
date of the lease or from the date when possession 
was demanded and denied 40 M 910=30 
Mil-J 575 Continuing breach— Limitation 
does not run until the breach ceases 30 hi L 1 
575 5 m also 1938 Lah 277 An omission by 
directors to come to any conclusion whatsoever 
on an important peace of business duly proposed 
for the deeuion of the Board u a breach of duty 
which continues as long as the deasion u deferred 
1933 S 103 An indemnity clause in a sale-deed 
u a continuing covenant and a suit for indemm 
Bcation is within time, if brought within six yean 
of the date on which it u held by a Oiurt of law 
that neither the purchaser nor ho t endor had the 
rights given to him by the sale deed 35 M L. 1 
124=47 I C 924 St! also ^2 M 507=36 MLJ 
157 Covenant for quiet enjo>m<nt m favour 
of tenant — ^Test as to whether breach thereof is 
a continuing one or not Sst 40 M 910=30 
ML.J 573 Cos-enant for title does not admit 
of conUnumg breach and time runs for a claim 
based on such cos enant from the date of the sale 

21 1 C 740 = 1 L.>V 110 Contract for loll 

Default by contractor — Attempted re sale by 
District Board — Second re-sale — Loss sustained 
by — Suit to recoier — Limitation for — Slatting 
point of 145 I C 476=38 L-'V M 

704 5m «Jo 17 P 277 (Suit to recover money due 

under lease of market tolls b>Tnunicipality also 
16P 3oa = i8PL.T 25a = i037 P 3G0 (1938)1 
M L.J 56 (Suit for money deposited in ba^— 
Agreement between depositor and another d»id 
Ing amount between them) , 20 N L.J 198 fSuit 


Successive Breaches —Stt 34 A 429 WTierc 
a party has recurring or successive causes of 
action, each cause of action will give a fresh start 
to the penod of limitation and the mere fact that 
p^y has not availed himself of the earlier cause 
of action, will not prevent him from avaUing 
himself of a later one 134 I C 609=1931 P 

^ f ss * for damages for non payment 

of maltkhana, plaintiHT is entitled only to such 
arrears as have accrued for three yean antecedent 
to suit 15 1 C 911 = 15 CL.J 684 (,o A 

■»<=■=■ “-tC 669. Rrf, 

Arts 115, 116 and 120 — ^The directors are m 
a limited manner trustees Their liabilities are 
habiliues whch depend upon their position as 
^rectors Their position as directors is governed 
by the Articles of Association and generally bv 
the wntten constitution of the company The 
Arucl« are a part only of the contract Thus 
the Lability of the directors under S aas, Com< 
panics Act, antes out of a contract which 11 
partly m wntmg a id partly not m wnting There. 

an application by the liquidator for wm- 
pensation under S 235 for damages for misfea- 
sance or breach of contract of the directors is not 
^^ed byArl 115 or Art 1 « 6 , wh.?h dS 
with contracts exclusively m writing or not in 
Ar.'’?L the application is governed by 

Art 120 Stt also 226 1937 p 293 A suit 
JO recover i.eeme fee assessed by the Municipal 
t^n^Uec under Municipal Act m resnect of a 

IS governed by Art « 20 and not by Art ns The 
l,.b.l.iy of ihtdcfendam do,., ool .n.o oo, of 
jnycontrjn, botwoon him o„d ,bc MomcipShly 
but wi of an obbgation impoml by the itatuie 
Platfomij to /ay the fee. 
•jeued 1^ Uie Mumcipal Qtmmu.Vo/et, S 
Mumtnpaltty u authored to recover .uch frn bJ 
dmeautt y lot, IQ 65. ,03a p 
In a nnt for aneumrnt of a fair anS rnn„,He 
rent and mmjjtnui.on for me and oecupiuon of 
land »b|ne the tenanu are vnll.ny w pay . 
reenable rent and dttpute only the f.gfte'al 

be said that the tenanu are guilty of any breach 


for gold left Vbith defendant to make jewel for uaataaabad t.. 

• '938 S 48 (Suit for leniunal lax) iher^ Art 1 15 does *"5 

• Mumcipal Comnuttee continues to the suit could governed^P^ Art 

bold a cattle fair on another’s land from >ear o 1 C. 631 = 1940 a fw ^ 

j-ear, an mfetence can be drawn that ih« wa. Art 1 1^ * 

an implied contract betvecen the Committee and 
the land-owner that^the Gimmiitee ihcmld pay 


V the owner and that the ovener should a£w 
the Committee to hold Uie fair \ suit tliercfore 
for compensation not received wiU be governed 

by Art 115 ardnotby Art. 39or Art. ISO i-s 
IC. 49" 1538 I- 267 ' 


Scort ASD ArrucAHurr —Stt 
tftu brtide und An 97 po„,ed out „ p mV 

n,5o IC. m.,93, ,r,^s An.clJ.L,” 

10 ^ r^tetH contracu 15 Ilom.LR 
14 M 4C5 , lO G 5c* . 3 A Cuo (J B ) 11 1 

term ‘ rrgutered • ineludes regntration und4 
•peoal Uwa as the Companies Art or the 
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right Act as well as the Registration Act Thus, 
a suit by a share holder to recover dividends from 
a registered Company is governed by Art ii6 
43 M 33 = 35 ML J 256, ILR {1940)6010 
165=42 BomLR 57=1940 B 97 (FB), 20 
PLT 285, 54 B 226=32 BomLR 232 But 
j« 1933 Sind 103 = 143 1C 713 , 1937 P *93 
But a purchaser at a Court sale of shares in a 
Company cannot claim the benefit of this article 
46MLJ 563-79IC 94-1924M 721 The 
word * contract ’ does not include an award 19 
1C 376=6 SLR 148 But set 16 I C 804 
(Punj ) cited under Art 115 The word ‘ con 
tract ’ in Art 116 includes an implied ‘ contract ’ 
also 51 A 651 = 119 IC 243 = 1929 A 293 
Where a personal covenant to pay is contained in 
registered mortgage, it being in writing registered, 
the relevant article is 116 52 L W 777=1940 

PC 204=67 I A 431 (PC) It cannot be said 
that Art it6 applies only to cases where the 
document is s gned by both the parties Article 
does not contain the words executed by both 
parties *’ and there is no reason to interpolate 
them If there u a valid contract, evidence by 
a registered dotument which though signed by 
one party only is complete, because it has been 
accepted by the other and breach of that contract 
has been committed, Art 1 16 will apply to such 
a case 50 A 651 = 1928 A 313 If the 
vendees promise to pay the purchase money is 
set out in the registered conveyance which is 
accepted by him the contract between the 
parues can be regarded as embodied m the 
conveyance, even though it is not actually cxe* 
cuted by the vendee The plaintilT’s right to a 
personal decree on the failure of the defendant 
to pay the balance of consideration in such a 
case is governed by Art 116 9 R 56 1931 R 

139 ^Vhcre the liability of the vendee anses in 
virtue of the com cyance, 1 e , upon a contract m 
wntmg registered within the meaning of Art 1 16 
the SIX years’ period allowed by that article 
applies Go I A 183=11 R 186 1933 PC 
143=64 MLJ 655 (PC) Art 116 does not 
apply to a claim against the directors of a Coro 
pany for misfeasance in the nature of a breach of 
trust because the whole of the contract govern 
ing the relationship of the Company and the 
directors is not m writing registered but part only, 
ctz , that which is contained in the articles of 
association 54 B 226— 32 Bom L R. 233 See 
abo 1937 P 293 Relinquishment of rights — 
Money paid as consideration — Failure of deed 
to lake effect— Claim for refund of money paid 
— Limitation — Art 97 applies, but not Art 116 
1930ALJ 1 112 A suit for taking the accounts 
of a dissolved partnership cannot be deemed to 
be a suit ‘ for compensation for breach of con 
tract’ and IS not therefore got erned by An i»6 
57 M 378 = 1934 M 162— 66'ML.J 62J The 
word ‘ compensation ’ need not be restncled to 
a claim for unliquidated damages and can include 
a claim for a sum cerlun 49 B 59G— 27 Bom L 
R 637 = 19258 440, I2C.I«J 423, 3 A Coo 
(r B ) 14 A L.J O73 ITie word compensation’ 
has the same meaning as it has in S 73 of the 
Contract Act and denotes a sum of money 
payal le to a person on account of loss or damage 
caused to him by breach of the contract 107 1 
493“i'j»0 L. 44a An 116 applies not merely 


to a suit for compensation for breach of contract 
in the narrow sense of the word compensation, 
but also to a suit for money payable under the 
terms of the contract, and it is applicable in all 
cases in which the contract is m writing and 
registered, notwithstanding that there may be an 
article directly applicable to the class of contract 
in question 9 R 56=1931 R 149 Thus, a 
suit for recovery of money due on a regutered 
bond IS governed by article t? CWN 363 
= 13 1 C 440 , 42 I C 609-6 L W 712 See 
also 1940 P 74 , igjg P \V N 230 (suit for rent 
under registered lease deed) , Also suit by heirs 
of a Muhammadan lady for dower debt on 
registered dower deed ayCWN 210=19330 
507, 50 C 353=26 CIVN 532, 44 C 759 
(PC) Suit for arrears of rent on a regutered 
lease is governed by Art 116 and not Art iio 
44 C 759 = 44 I A 65=32 MLJ 357 (PC), 
19C IC 466, 133 IC 102=53 C L.J 522= 
‘93' C 790 , 67 I C 939 , 56 1 C 241 = 11 LW 
320 (kanom deed) , 44 1 C 153 (Zunpeshsi lease) 
30 N L J 73 (Sub-tenant) Suit for profits 
owing to non delivery of possession under a 
registered instrument u m substance one for 
compensation governed by Art 116 31 I C 
804, seeaboa^ M sSy—iaMLJ 349, 30A 
400 , 33 I C 245 , n I C 337 , 1928 A 313 
=26 A L.J 426 , 1027 L I As to suit to 
recover unpaid purchase money or mortgage 
money under registered instpaments see *4 M 
233 , 25 M 55 , 13 A 200 , 30 I C 410 (A ) , 

8 P 860 A suit to recover the amount off" 
paid purchase money from the vendee, which he 
had agreed to pay under a registered sale deed 
to a third person, is governed by Art “6 93 

BomLR 136=1931!} 365 SeieboBT 860, 
»5 P 753“«937 P 44. 131 I C 686=1931 A 
419 Suit on a mortgage executed for a loan not 
of money but of paddy is governed by Art 116 
or 120 and not by Art 132 44 I C 518 , 37 

I C 805=24 C L J 348 Set abo 1940 OWN 
875 (Covenant in mortgage deed to cfelivcr pos 
session or pay rent till then) 41 CWN looi 
(Lease for collection of rent) , 1941 OWN 
1182, 1941 NLJ 184=1941 N 169 (Suitfor 
breach of covenant of title and quiet enjoyment 
in sale deed) A suit for accounts against an 
agent on the foot of a registered kabuliyat 11 
governed by ihu article 1 6 I G 852 = 1 7 C L J 
201 (But set 54 M 654=1931 M i8j (2), 
holding that suit for accounts between tenants 
m common or between a principal and agent, 
even if It be based on a registerecf agreement is 
essenbatly different from a suit for compensation 
for breach of contract and is governed by article 
89 and not by Art 116] So also suit against 
the heir of such an agent 39 A 355=39 
626 The words express or implied contained 
in Art 1 15 are also intended to be read into Art 
ti6 49 B 591=89 IC 59 Article applies 
to a suit for a personal decree on the basis of a 
registered deed purporting to be a mortgage, but 
which IS inoperative as a mortgage 
defects m the regutration 29 C 654 = 60 WN 
856, 38B 177, 1938RLR 35=‘937 R 4'’4 
(Suit on personal covenant in reg stereo 
deed)i94o M 233, 1939 PWN 7^9 
for balance of money due under saleofniorig g 
decree and left with vendee) oee obh 4' 

R 83*. 1939 MWN, 437 AS to 
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^eCo^ cry of morigage money by a mortgagee who 
IS depmed of his mortgage security s« 3 R 60 
= 1925 R 223 Ste also 7 O W N 1045 , 20 
NLJ 42 A suit under S 68 of the T P Act 
for a personal decree against the mortgagor, on 
the ground that the security was lost as the result 
ofa liUgation between the mortgagor and a third 
party, is governed by Art 116 or 120 and the 
period commences (i e , the cause of action arises) 
at the time when the mortgagor loses the property 
and not when the mortgagee comes to know of 
luchloss iiOWN 1198 = 19340 415 Sft 
also 1936 R 80 , 1936 S 14 , 43 C N 28= 
1939 C 26 41 C U N 783 = 19370347 Where 
the plamUff himself repudiates a morigage and 
sues for the amount advanced und*r it, Art it6 
cannot apply 1933 L 58: The period of 
hmitamon applicable for the recovery of money 
due under a personal covenant contained in a 
registered deed of mortgage, where the mortgaged 
property has been sold and the claim is for 
deficiency, u six ) ears under S iiG 36C\VN 
117 , and not three years under Art 66 or 67 
52 M 105-56 MLJ 10 (FB), 35 CUN 

1030=133 I C 101-1931 C Oot , 14010187 
-1932 L. 592 68 C L.J 109-43 C VV 

N 38=19390 26, 5 OWN ii28«ir4lC 
811, 1928 M 1124=55 ML I 506 5OWN 
836=1928 O 465, 6 OWN 974 1934 L 

765 » 37 L R 170 Limitation for enforc 
ing the relief staru from the date of the morteaffe 
lao IC 387-1932 L 592 S4< also 50 LW 

889- 1910 hi 233 (Passing of decree on mortgage 
does not affect right to enforce covenant m the 
mortgage deed ) 1937 R 48^ But where the 
mortgage deed provided that the mortgagee 
would be entitled to recover the amount after 
4 years limitation for the personal relief would 
be SIX yean from the date when the mortgage 
money became payable 1933 L i20-ta/i r 
738 .536 s ,r\3 

1939 C 26 "here a suit is inst luted more 
than six years after the malung of the morigage 
and the mortgage money u payable on demand 
a personal decree IS barred 51 A 473 — I 929 A 
137 Set also s^yo'L 993 (A suit brought after 
SIX years after the first default was held barred) 
As to the operation of the article m favour of 


poiKLion wai due to want of utic in leiior) Tlie 

In nu", rt° "“''n' "'t'intenaice due 

to plainliH I mother up to the date of her death 

and by that compromise, the annuity had been 
Aareed on certain properties and the secmitv 
^niT registered The plaint in the present “ui 7 
Wwer. contained no reference to the security 
bond , It was simply a claim for money due on 
maintnenance with interest 
lltld, ^at the suit was not governed by Art i iG 
and that the Mnod of limitation was only three 
yean U^IC 1053 = 1934 p 344 
*0 COVTAIVED IV REOtSTER. 

ED Deed — WTicre a contract is m writing and 
registered, a suit for breach of all covenam, 
expensed or implied therein is covered by this 
article 27CWN 1025=19340 u8^ ix 
NL.J 125 (FB), seeaUotyLW 254 = 1923 

25 M 587, 38 M 1171 , 12 c at 481 , 4, ij 
935=23 ^mLR 325 = 61 IC 70. 52 I C 
269, 43 M y 6^-1923 M 28, 50 rc 673 

('U» Uoje 8 oj= 37 LW 497=64 Ml I 


-- * C 699 8 P '432-1929"? 388 , io 3 o'”m 
775 ‘929 A 293, 57 C 


[ 93 . L p : .6?Vc^8\9=?^7Tr9 

breach of covenam for title comamed in sale deed) 
suit on a covenant to indemnity in a .ale! 
deed «r40A 605=4810 18 As to ,uit ^ 
recovery of periodical payments due by a usu. 
fructuary mortgagee to the mortgagor under an 

agaimt „„dee L ht"’ch of'“o™L? ™?h; 

J 279-1935 A 411 3 ) A 429=9 A^^f; 

-1410 244 87 I 0 Co4-?9«A 480 


penon not a party to the contract on which 
he sues srr g I C 988 , • — 




GW N 1143 , jit also 4 \I?rc V3M (k^I/ 
tered pro-note endoned to plamUff) Whether 
signature of defendant is necessary to attract the 
operation of the arucle srrasM ss is C 

lyGWN ii43=4t C I37 . 20 C.W N 4^= 

3 « j C.394 Article applies to an action for breach 
ofduty declared by b 108 T P Act CP 606a 
i^ot lC 707=1927 P 248 A suit by one 
partner for partnership accounts (without a 
pray er for disvoluUon of partnership) based on a- 
expressed agreement between the plrmen to 
render accounts and to disinbute the 

orArt too Of \rt ti6 agN L.K 
la? Jyuclc 1. not appheubh to . 
r"”t' 'ST “ “>"17 utVatSS 

of iJt b, h.m >t Court aucitou -hrn 1“^! 
proved mfructuous 28 Punj L.R 7. e,* *7 

.0 P Cj, (Su.t U dupewtid 
Of prermum paid and for damages when diT 


such covenant /« 41 c. 117= mr stiff 
Suit for damages bwed on i^lau« onndt-m't^ 

. 1929 11 775 WTiere it was declared ihx 
certain propeny could noi K- 

fnicluous and a suit for a — uicieoy m- 

l-wng bom bC.lJtlhrSt'to^.rp.t'IS 

•urf for damage, for breach of a covenant foT 

date of the decree nulIYsmg the decree r, 

Ul™ h> . r”.,r„d .srr “oiirS 7p.“£ 



3520 


Tke Civil Court Manual (Imperial Acts|) [Art U6 


NOTES 

amount found to have been misappropriated by 
him within a month of the ascertainment of the 
amount, a suit by the principal for the recovery of 
the misappropriated amounts is governed by 
Art ti6 44CWN 793=1941 C 957 Suit 
to enforce payments of Government revenue and 
under proprietary rent based on registered con* 
veyance of immovable property in lieu of 
mamtcnance falls within this article *9^9 O 
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Starting Point of LiurrATioN — It depends 
On the article under which the suit would have 
fallen had the contract not been registered, 
whether under special articles or under the rcsi 
duary Art 115 Ste 15 CLJ 17 , 3 A 600 
(F B ) [In the numerous reported decisions, 
this article has been read along with other speaal 
articles which would apply if the contract is not 
registered for which, see under the respective 
articles ] In a suit to recover compensation for 
the breach of contract to indemnify the vendee 
against the claims of a mortgagee, the starting 
point IS the date when the purchaser is compelled 
to pay off the pnor mortgage under Art 83 read 
with the article 9 L. 316=64 I C 431 But see 60 
G 761 = 14610 863 = 19330 641 In a suit 
for damages for breach of a covenant of title, 
Jiine begins to mn from the dare of the breach of 


the covenant 955 , 61 I C 70 , 8 P 433 , 

1940 M 233 That ^ • 


- • — That IS from the date when it is 

found that the vendor had no utle or the purchaser 
u dispossessed of the property in consequence 
thereof 133 1 0 76^ '' 


lereof 133 IC 76=1931 S 141 Set also 
1 NLJ 195 FB) , 4t LW 798-68 ML.J 
38 ^^ere the purchaser could not get pos 


5S8 ^Vhere the purchaser could not get pos 
session of some of the lands sold, and his suit 
against the person in possession was dismissed, 
limitation for a suit for damages against his 
vendor would start only from the date ofdismissal 
of the suit against the stranger in possession 64 
MLJ 336=1933 M 126 As to stanmg of 
limitation for a suit by a purchaser from an 
auction purchaser who undertook to obtain 
delivery of possession from Court and give pos 
session to him daumng possession of the property 


I C 504 But where the vendor admittedly hac 
no title to the property and the vendee had not 
^cn put in pmsession, a suit for the recovery of 
the purchase money must be brought within 6 
years from the sale-deed 49 B 596=27 
L R 637 , See also 31 I C 877= 1 1 N L K t86 , 
asLW I1 — 1927 M 973, 38 M 887, 38 M 
ii7t. 35 M 39. 17LW 254— 1923M 392, 
29 ML.J 454=3»1C 179, 88 I C 699, 21 
1 C 740, 118 IG 203 See also cases ated 
under ArL 97 on the point A suit for refund of 

E urchase money under an invalid sale is governed 
y this article and time runs when the defect tn 


1930 S 66 Ste also 137 1 C. 61 = 1932 - > 

Inapplicability — Plaintilu wrongly paying defend 
ants to redeem mortgage — Third person obtain* 
ing foredosure decree— PlainfiRs pacing him to 
redeem moTtgage — Suit Co recover money wrong* 
ly paid to defendants 1935O 378=11 Luck ISO 
NV here the agreement is that a debt due to a third 
party should be paid and it is not so paid, the 
•tarting point of limitation is Uie date when the 
vendee repudiates his Uabihty or the date when 


the payment of the debt by the vendor himself 
or the performance of the contract is rendered 
impossible 8 P 860 See also 33 Bora-I-R 
136=13310 967=1931 D 365 Timcrunsm 
such a case from the date when the vendor 11 
actually damnified 14 L 380=1933 I- lofli 
33BomLR 136 i'Kcboi44lC 362=1933 
L 793 (34 A Diss ) Where vendor s 

properties are sold in execution of a decree obtain 
ed by a creditor, who must have been paid off 
by the vendee according to the terms of the sale 
deed, the starting pomt of limitation for a suit 
by the vendor against the vendee for the purchase* 
money is the dale of the sale of the properties 
when the vendor actually suffered loss 64 M L 
J 526=1933 M 424— 56 M 724 Under Art 
1 16 time begins to run from the date of breach ot 
contract under a registered instrument IVTiere 
no time is fixed for payment, it runs from the 
date of the deed itself and a suit brought more 
than SIX years after the date is barred by time 
1929 A 775 Vendor and purchaser — Amount 
kept With vendee to pay previous mortgage — 
Surplus to be paid to vendor— Claim for surplus 
Held, that Art 1 1 1 is not applicable to the case 
but An 116 is applicable and the period would 
commence from the date of the breach, ir, 
where for the first time m the suit instituted by the 
vendee for Tedeanphoiv tbe Court of first instance 
would find that a smaller sum than the amo^t 
left with the vendee was due it 0 "'N 69* 
— 1934 O 240 ^Vhe^e a registered kabuliyat 
expired on 3JSt March, 1922, and the lessee sued 
to recover damages from the lessor on 30m 
Apnl 1925, Held, that the suit was barrw by 
Art 116 58 C. 930—133 10 179 As to 
continuing or successive causes ©f aebon, tit 
under Art 115 In a rehan bond there ^ 
personal covenant to repay on a certain date 
and in addition there was a clause regarding 
dispossession which gave the mortgagee the right 
to realise from the mortgaged property from the 
person of the mortgagor and from his other 
properties if he was dispossessed from the 
re/iaa property The mortgagee sued basing his 
cause of action on dispossession and after sale of 
the mortgaged property in execution of his 
decree applied for a penonal decree for the 
balance Held, that this article applied, and 
that on the mortgage deed as it stood, the dis* 
possession was as much a cause of action in a 
regutered deed giving rise to Iinutation under 
Art ri6 as the cause of action of failure to pay 
on the date fixed in the bond and that the starting 
point for limitation was the date of dispossess*©*' 

»3 P 928=1934? 578 WTicrc possession wM 

not given to the lessee in accordance with the 
terms ofa lease deed, and the lessee sued to recover 
the advance paid by him, held that the breach 01 
the covenant to deliver possession occurred from 
tbe commencement of the lease and that if was 
not a eonbnuing breach 138 I C 119= * 93 * 

M 225 See also 1939 PWN 220 \Vhcre a 
aale was declared to be null and void by the 
Court and the vendee sued to recover the purch^e 
price and relied on an express covenant m 
aale deed JUld, that the suit was governed ^ 
Art iiC and time commenced to run fr^ Jr 
date when the tale was declared void by 
trial Court and not from the date when *© 
decision was affirmed in appeal 148 I C* ©*? 
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Description of suit 

Penod of limitation 

Time from which penod 
begins to run 

1J7. Upon a foreign judgment as 
defined in the Code of Civil Procedure, 
1908 

*[Six years] 

The date of the judgment 

1 18 To obtain a declaration that an 
alleged adoption is invalid, or never, in 
fact, took place 

'[Six )ean] . 

UTien the alleged adopUon 
becomes known to the plaintiff 


LEG REF 

* Substituted by Act XI of loa?. S a and 
Sch r, for J'Ditto ” 

NOTES 

*934 L 305 (a) Sons impugning sale deed by 
father — ^Tnal Court grantmg them decree follow- 
ed by delivery of possession— Decree afErmed on 
appeal— Suit by vendee for refund of price— 
Limitation — Starting point 156 I C 177=1035 
A 876 Mortgage by Hindu father for ante- 
cedent debts and for fresh cash advances — ^Suit 
against son after death of father— Limitation 
5«4oBomLR 381 

Art 117— Appucabiuty— i’w 8 L 54—102 
1 C 523—1927 L 200 (a) Under Art 117 a 
suit u filed in British India 00 a foreign judgment, 
St u m tune, notwithstanding that under the law 
of the foreign state where the decree was obtained, 
execution of the decree in that stale is barred by 
tune, whether the decree is not enforceable 
because it u barred by the law of limitation 
prevailing m the foreign state is not relevant to be 
considered in a suit on a foreign judgment The 
law applicable to the place where the suit is 
brought IS applicable The law of the place 
where the obligaLon arose need not be considered 
Art, 117 deals only with the period of limitation 
It does not create a right to sue In India a 
foreign judgment itself forms a cause of action 
and a suit can therefore be based 00 it, and it 
has to be filed in six years I L.R. (1939) B 
639=41 Bom.LR 1084=1939 0 522 The 
* date of the judgment in Art 1 1 7 is the date 
of the decree, at^ if there u the decree of the 
appeal Court, it u that decree which u the 
starting TOint for counting the penod of lumU 
tion, and not the decree of the ongtoal Court. 
IL.R. (1959) B 639 Scr«I«65 ML.J 572=56 
M 951 IN here the ilaroda Court passed an Older 

calLng upon the contnbutoncs to pay Rs 30 
share, and a date was fixed for the paymentof 
the c^l money and thcliquidators were authorised 
by the Court to file suiu against contnbutones 
rcuding outside the jurisdiction of the Baroda 
Slate lUU, that it was a foreign judgment, and 
a suit against a contributory outside the State 
Vr.1 SO>yT,rf ly An 117 1935 L. 353 But 

St* ba M UJ 566. 

Art HI —Art. i83 appbes only to a amt 
under S at, Speeilc Relief Act, for a declaration 
lhat an adoption m ins-aUd or that n did not take 
place, and not to a suit for posicssion of un 
mosable property 183 I a 833 = 1939 L. 135 
A suit for possession by resrisionef ©f the 
adopted ton allegiag the aeccod adoption of the 
defendant aatnvalid as having been made sdirr 
the power to adopt has become ertingmahed 

C.C.\L— 4U 


under Hindu Law, if brought after six veari u 
barred by this article 41 B 728=41 IC Sue 
.Sir dfto 40 P L R 660=1938 L 193 

Startivc PoiiTT OP LiurTATioN — drr 15 L 
645=1934 L 274 Where plaintiff gives *rima 
Jacu evidence of h« want of knowledge the defend- 
ant must prove knowledge at a particular date 
when it u alleged limitauon began to run 1 L. 
6o8=59lC 124 SiefllsoQlC t63,astoonus 
of proof Time runs from the time when adop- 
tion comes to the knowledge of the next rever- 
sioner and no fraud or inaction on hu part would 
Slop tune running against the whole body of 
rmcfsioners 44 M 218-39 ML.J 621 , 24 
L * “9 390 Set aUo 28 I C 632-2 

Art# 118 and 119 —apply only to a suit for 
declaration m respect of an adoption and 
not to a suit for possession 45 A 1-20 
ALJ 8ia, 1923 A 361, 48 M i-igas M 
938-1925 A 79, >927 pVaa9 
“53MLJ 301,48 B 411-46 MLJ 593= 
1934 (PC.; I37,I924 N I42,44 PR'^Iq?,_ 
i;!S !i.’ 49. ST PR 


513-ao IC I6», [a, 
B 260 (F B ) hdd to be good law even after 28 
A and 39 0 4.8 (PC) Compare 

the Privy Council judgment m 48 M BOt = 112 I A 
^3 49 M L-J 769-1925 PC. 249 (PC) 

^ ariiele will not apply t© » for^Muession 
of unmovable property by the adopted wn^en 
Jit o ntreuury to dtcuit L, ,h„ .„,f whtthtr™ 
J^ption wu or wu „o, ..Bd 58 B tSoi,,; 

185=1934 b no *2 
luit by u Hindu widow to recorer pourei,o„ ft 
the mure of htr dretured htubaiff from the 

*fcod.n. who dmmtd to b. Ure udupred „„" r 
tbedtre^ u not gorenred by An 1,8. nod ,1 
m iT brought wiihm twtl.c yt„ r, j ' 
death of the husband 35 a\VJ4 46^ = 10,; 

pa Bj-60 Muj 6,9 (Pa), sit re 

u.dc ti^puno ud fur pow^mn n guymwd by 
^ t.8 6P 506-1977? .45 Adop,m„ 2 . 

Declarauon ofinvalidity of— Suit for— Limiution 
— PresumpUve reversioner— Death of within 
penod of limiUtioa- Reversioner next m erade 
a minor at time of— Suit by, within 3 years after 
’““■JO't'y-lfmtiare— Pcrai retired 
loFuU Beach but not deeded by ic 56 M.L.I 
7 Co(FB) Suit fordeclaratioQ that aLenatjon by 
adoptee not binding on reversioners— Suit fubw 

unnally for declann? invalidity of adcmuoi 

^ Il8 app'ies. 1929 U j-g. O-niiuoa to 
bang wiUim the pervod presenbed by .Art. nft a 
wut t» drel.r,.m„ Uui. „ H^red wJupdw, 
»d.v.Mum> larre.nu, b, . retw-wom? 
pturewiud of tfco [uoprety op th- drod, of dJ 
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Description of suit j 

1 Period of linutation ^ 

Time from which period 
begins to run 

1 19 To obtain a declaration that an 

*[Six years] 

I\hcn the nghts of the adopted 

adoption is valid 

son, as such, are mterfercdvnth 

120 Suit for which no period of 

*[Six years] 

When the right to sue accrues 

limitation IS provided elsewhere m thw 
schedule 

1 

1 



LEG REF 

^ Substituted by Act XI of 1923, S 2 and 
Sch, I, for Ditto *’ 

NOTES 

limited owner 39 C 418—39 I A 19=22 
MLJ 240 (PC), SL 48, ssMLJ 7/7= 
1927 M 674 Suit to declare invalidity of adop 
tioti — Knowledge of alleged adoption for over 
6 yean — Suit 11 barred by Art itS 1927 PC 
229=53 MLJ (PC) Sit also A 727, 
33 lA 156, 24 BomLR i53»=i922 B 223 
(F B ) (34 A 8 and 24 B a6o (P 8 ) tBe 
contrary are not now good law] 1930 L 438 
Art 119 [5« aiio under Art 118] — Where 

adoption u challenged and nghu interfered ivith. 
suit to establish adoption must be brought 
Within 6 years from the date of such 
interference 43 B 63=4710 639 (*> , What 
amounts to interference under the article t R 
i86=i 924R. 34 Something incompatble with 
the recognition of ihe adoption must be proved 
58 1 C 394=22 Bom L R 974 Where m a 
suit for possession the adoption is denied the suit 
ss governed by Arc 144 and noc by (his Article 
8t PR 1914 25 1C 409, 58 D 280 149 
1C 674=38 BomLR 185—19346 no St* 
flbo cases Cited under Art 118 1924 N 142 

Art 120 Scope — Art 120 is applicable only 
where no other article covers the suit 14 I C 
jg, 28 Ij\ 148, a4A 24 (PC), 1933L 581, 
50 I C 6 , 21 C 157 (PC) » a6G 5«4 (^6)^ 
34 M 167 3 A 170. 37 M 381=22 MLJ 

485, 36 I C 418, 1930 O 395 . 145*0 186 
= 1933 L 581, 146 IC 939=»933 L 615^. 
Q4MLJ 184 31 IC 335 37 M 381 ,35lG 
98 (M ) \Vording of plaint so as to escape Art 
91 will not bring the suit under Art iso 37 A 

640=2910 968 Art 120 applies to all decla 

ratory suits 27 ALJ 794=1929 A 529 
Alienation by Hindu widow— After bom rever- 
sioner — Suit lor declaration of his rights— C5ovem 
ed by this Article 16 P LT 236—1935 P 25® 
Starting point {Ibid ) Coparcener excluded 
from enjoyment— Suit for declaration and injuoc 
non This article is applicable and not Art 127 
*935 P 95 PlainufTi wrongly paying defend 
anu to redeem mortgage — Third person obtain- 
ing foreclosure decree — Plaintiff paying him to 
redeem mortgage — Suit to recoi cr money wrongly 
paid to defendants Suit governed by Art 97 
andnotArt 120 I9350\\N 549—19350378* 
Startiso point or Limitation — lime runs 
when the right to ‘ue first accni<-5 Stt 30 M L. f 
104 1 1 , when It accrues to the plainiiiT or his 
prctlecnsor in title and not when it accrued to 
one through whom the platnii/T does not claim 
33(1 B) 37 A 195 The starling point 
cl Urn lAtlon It ihe date on which the circumstance 


entitling the plaintiff to have his interests guarded 
first comes to his knowledge 12 L 262=1931 L 
70 (2)=!30 I C 778 Sft also 20 P L.T 303“ 
*939 ** 548 The words “ when the right to sue 
accrues ’ may be taken to mean when the cause 
of action antes The cause of action would 
comprao the facts ivhtch have necasanly to be 
proved in order to entitle the plamtiff to the relief 
asked for by him m a particular suit 120 I C 
880—58 MLJ 349 Ste also 4t PL-R 321= 
1939 L 6, 1940 ALJ 459=1940 A 424. 
1939 L 6, 1931 L 270=143 IC 725 (as» 
Ihe interpretation of the words) There can be 
no nght to sue until there j$ an accrual of the 
Bght asserted m the suit and its infringement or 
at least a clear and unequivocal threat to infnnw 
that nght by the defendant against whom 
suit 1$ instituted 1930 PC 270=57 I A 3*5 
-59MLJ 62t (PC), J5P *5*-»7PK» 
131 = 19367’ 323 See also 41 hVf 43B-1938M 
*93=(>93B) 8, MLJ 434 
••right to sue’ means the right to bring ttse 
particular suit with reference to which the plea 
of hmitation IS raised 58 C 1187=5®*^ 

61 MLJ 9 1931 PC 89 (PC) A suit by 
an after bom son to declare that an alienation 
by way of mortgage effected by a Hindu father u 
void and for setting aside a decree obtained on 
foot of that mortgage must, under Art 120, 
be brought before the expiry of 6 years 
from the dale when the nght to sue 

accurcs 1 e , the date of the mortgage so 
far as the relief by way of setting aside the aliena 
tion u concerned 59 M 667=1936 M 440= 
70 MLJ 360 In a suit for declaration that 
certain mortgages and sales held in pursuance of 
those mortgages are void and not binding on the 
plaintiff the plaintiff s nght to sue accrues not 
only when the mortgages arc created but aho 
when the mortgagees bnng the mortgaged pw 
periies to sale the sales give a fresh starting 
point 15 P i5t=.r7PLT 131 =.1936 P 3*3 
Sale by guardian — Money left with vendee 
paid to minors on attaining majority — Suit by 
guardian as reversioner claiming the mon*/ 
Held that Art 1 1 1 did not apply because the 
plaintiff was not the vendor of the property but 
had acted merely as the de facto guardian 
two minor girls under the Customary Law that 
the suit was governed by Art 120 and ths 
limitation ran from the date of the death os tn* 
younger girl 1933 L 8G0 , 

lutusTRATtVE Cases — Suits tor declaR*”jj^ 
OP title to immovable property— 
plaintiff in possession for declaration ®f bi* 
to immovable property Time runs whej* 
defendant did the fint act pretodicial to pj*' ^ 
wk .gooPRao .to =6 C «' « 

1930 PC 270=379 A 325=59 MLJ 
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NOTES, 

II Lah 657, from the date of dental by 
defendant of plaintiff s title 61 PR igo8 Sm 
o£»I 933L 412=14210 606 \Vhcn thedenial 
comes to the plaintiff’s knowledge 24 B 533 , 

29 ML.J 574=30 IC 660, when a decision 
adverse to the plaintiff is given by a competent 
revenue authonty 45 A 461=21 ALT 409, 

18RD 6i9=i 6L.R 122 (Rev) Stealso (1942) 

1 M L.J 472 When a cloud is cast upon 
plamtiff s title, 120 I C 32i = l93oN 92, 1929 
A 529 . 115 JC 629, 1930 A 420 In the 
case of a suit for declaration of title to the 
property which is in aulodta Itgu article is appli 
cable 35 BomLR 440=1933 B 276=145 
1 C. 190 In a suit for declaration and pos> 
session of immovable property, the relief for 
possession u negatned, the fact that possession is 
refused cannot make the suit one for a declaration 
only so as to make it fall under Art 120 and thus 
reduce the period of limitation otherwise available 
to the plamuff 39 Bom L R 224 A claim to 
something or some sum of money which had 
become barred would not rewve when it has been 
brought into Court 1933 M 503—144 IC 
602=37 L W 194 The right to sue accrues only 
when the defendant infringes or at least has 
clearly and uneouivocally threatened to infringe 
4 he nght asserted by the plaintiff in the suit 35 
BomLR 440=19333 276, 12 P 727, 14 
PLT 258=1933 I* 250 Where the plamtiff 
sued for a dedaration that he was entiiled on 
behalfofametA to obtain and retain the possession 
of the property which was in cuslodta Ugu and 
held by the administrator and for an injunction 
restraining the defendants from recovering pos 
aeision and from asserting (heir claim H*U, 
that the plamtiff has ing claimed in his own nght 
time commenced to run from his installauon to 
(he office 35 BomLR 440=1933 B 276= 

145 I C 190 Suit for declaration of uile and 
that plaintiffs are m possession of underground 
■nghtj S(t 52 I A 109=4 1 ’ 244 48 MLJ 

32S (P.C.) Suit for declaration that the property 
mortgaged to defendant is plaintiff s properly 
52 I C 646=17 A L.J 973 A suit for declara 
Cion by a co-sharer in possession is not barred, if 
brought within six ^cars from an attempt to oust 
him from possession 32 P L R 1416 Sft abv 
14 L. 267 (FB), 1938 R 407, 41 C.WJ^ 
logo , 67 C.L.J 74 A person in possession u 
■not bound to bnng a declaratory suit on any and 
«%-ery possible insasion of hii title and suit 
brought within six )'ears of the last of such 
snvasion is m tune 3 ^ 43^(922 L. 94 , 43 
1 C. t75(AK 79 PR- • 9 « 7“42 1 C-346 , 1930 
N 92 , 115 1 C. 629 . 1933 1-53=145 I 0.241 , 

1939 L. 428, 1038 L. 318, 1940 L. 154 A 
fresh aiuck on title or msasion of r^hi (n>-ei nse 
to a new nght to sue for dectarauon If there be 
auccessivc attacks at inter - 

I*** can amount to a fresh invatioh of his nVhi 

which u itude the bans of the suit be wiihui fresh attempt to cast a cloud ^ • 

•SIX jrais of the suii the suit will be m tune 
Hence when the plaintiff rrmami in possession 
though frequent successive llireais and attacks on 
hts title are made bv the defendant, hii utle 11 not 
'extinguished and so long as las utle subsists be 
hat nght to sue for declaration and hti suit 
wsxild be conudend lobe within ume tfhe makes 
a threat or aiuck made within six )eau, the 


foundation of his suit ILR ffri.,nv , n 
=43CWN57 Sr.oUo,o 3 otm 

>936 0 387 Every noi.?cof\jectmE .^^^ 

fresh invasion of Ulle and gives nsr "r ‘ ? 
ca„..or.c.,o„ 6L 

391 A suit by pltuulifT for a dtcllFat.oS ?hal 
he alone wm cnlided to succeed to his father's 
property and that the defendant had ftaudu e„,lj 
pn^red the entry of hi. name tn the teS 
record, i. Boverned by Art too and the 
action arire. when the fraud become, known .mhe 
plamtiff 148 I C 776=10-11 L <17^ ^iiif few 
declaration of title and correction of entry m the 
revenue recor^ is governed by this article n 
I C ^4 , 30 I C 362 (C ) , 32 I C 872 (01^ 
JW9L 379. 193I>L 284(2), .20 I C 321’ 
There It a conflict ofnilms. a. .0 commencement 
of Iimtlalion m .uch caie. All ihe eatly rul.nits 
would be teen colleeled in 12 A L.J Sio 
eh. following care, -d/7eieW-20 A 2/ 
(FB) 31 A 9-5AL.J 637, 20ALJ 231?! 
19.0 A ..5,501c 767-17 A L.J 588,^02 
IC .72-1927 A 597, 98 1C 8.1 , loilC 
45-1907 A 296, ,45 IC 72e».933 A 662 
1923 C 307, 20 I C 362 22 I r 

1939 C 749, 2’5C^\VN 

"Sr? 1“ ’“-=3 CLJ 56. 

6® CLJ 120 Punjab — 73 PWR 

44 I C 910 - 38 p L R .9.6 , 99 P WR ® 2,4 
M?r i.f®' 595-9rPWR .o?ot 

&r?.Lu?'Lkd2S'h2„!-!b" 

•he en.ry made and it cannot be re^d^' 
sues for aXlam^rih*^ -h' defrndtu'S 
«,?on’'on"ihe‘' 

the Imuuuon m resp4. uf^e 
acuon begun to run from the date of ^1 ^ 
of the Settlement Court, and the fact 
pUmUff purchased the lands m ,u7t LlS^‘ 

.0 .he malms of die re.ilemenl ^n 

.top Ihe runmng ofluniianon asauui JL ,rr 
IC, 774=t937 O J91-1937 OH N 
Stt clto 40 C.W N 566=1976^ 
entry of name, in the khewat doe. ’no, de'ba^S 

Ihe piTnu. .yam., whom the enuy 1. 


or dectarauon If there be frorosumgrocdeclarahon.tfsiivrjrof. 
int^als, Uinc would run to expire after the entry Any fresh an ...i. ^ 
tacks *nd if the last attack ean amount to a fresh invasion of his ^hi 

fresh attempt to cast a cloud on h.s nd^ w^d 
wate a new cause of action in hiv favour a, 
A UJ 7^=1929^^529 *'«i»*ii 5 lC.C 2 o 
1933 A 603 = 145 I c. 7.8 . 153 I 
-^ 174 . in^P 129 » 936 P 3 JI. 42 aU^^ 
96, 40 C.W_S 5®6 = ioj 6 d 456. iqaoO 
*5^' >9370 291. ioj6o\v? 

784-164 I C. 118-1936 O 337 

ibe apphcijoa for correctioa cf eatC?^ 
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revenue records gives cause of action, but as a 
fresh invasion of plaintiff’s nght occurred when 
the direction was made by the Revenue OfBcer 
for partition of the occupancy rights, limitation 
began to run from the latter date 1930 L 284 
See also 120 I C 321 Limitation for a suit for 
the correction of an entry in record of r^hts u 
SIX years from date of final publication on the 
record of rights (i PLJ 73, Ref) 1933 P 
698 (2) , 161 IC 465=1936 P 129 Suit for 
declaration of plamtiffs’ exclusive title to property 
and also for declaration that the revisional survey 
entnes in record of nghts were wrong — Suit filed 
after six years — Plaintiffs were in exclusive pos- 
session of the property Held, that the suit was 
not for the correction of record of nghts but for 
declaration of plaintiffs’ exclusive title, and was 
not time barred (iPLJ 73, Dist) 163 1 C 408 
(r) = rg36 P 321 (2) Time commences to nin 
from the time when the plaintiffs nght was actual- 
lyinfrmged 1934C 192=58CLJ 120 Stealso 
I9420\VN 225 So long as an adverse entry ID 
the Revenue Records does not injure the plaintiff 
he need not come into Court at all and hence a 
plaintiff in a suit for declaration that he u an 
undcr-propnetor is not out of time if he institutes 
the suit within 6 years of the injury which 
the entry created namely ejectment 1942 O A 
x63»ig42 OWN 317 Stealso 1942 OWN 
225 Where the mutation entnes in the name of 
the defendants were made with the plaintiff’s 
consent and the plaintiff had no gnevance until 
the defendant’s asserted title on that basis Held, 
that it was the wrong assertion which constituted 
the cause of action for a declaratory suit 144 
IC 316 — 1933 O 283*10 OWN 36b 
PlamtiR was in possession of the land which was 
the subject of alienation by will m favour of the 
defendant , mutation was effected in favour of 
defendant whereupon plaintiff sued for declara- 
tion of his tide Held, that it was unnecessary 
for him to bring any suit to set aside the alienation 
by will as he was in possession of the property 
and that his suit fell under S 45, Land Revenue 
Act, and was governed by Art iso, Limitatjon 
Act, and not by Sch I, Art i, Punjab Limitation 
Act 15 L 469— 1934 L 134 See also IC 
118=19360 387 A person executed a deed of 
gift of property in 1924 but did not deliver its 
possession to the donee Donee got the property 
mutated in his name in 1 932 On this the donor 
brought a suit to declare the gift invalid Held, 
that as possession was never debvered to the 
donee, time for such suit began to run only when 
the donee first attacked the title of the donor by 
getting mutation sanctioned in his favour 161 
I C 592=1936 L, 49 See also 1938 L 671=4® 
P L R 940 Portion of estate — Separate regw 
tration — Refusal by Collector — Fresh appbcation 
by owner 57 M 460=1934 M 373=G7MLJ 
544 Dismissal of application for correction of 
jamabandi— Suit for declaration — Plaintiff in 
possession — Starting point 1935 O 181 ; 
•935 O ^ declaration every 

fresh denial gives rise to fresh cause of artion 
1927 L 887 The fact that in the wntlen state- 
ment, the defendant denies tlie title of the plain- 
tiff does not gi\c rise to a fresh cause of action 
* 1 5 1 C 629 Declaratory suit after an order of 
“tiachment made by a Magistrate under S 146, 
Lr, p Code There is no continuing wrong in 


the order and time runs from the date of attach- 
ment 85 I C 63t = i925N 236,490544= 
26 OWN, 432=1922 C 419 , 26 M 410; 
(*937) 2 M L J 296 But sje so C W N 
481 holding that it is a contmuing 
wrong In 20 A 142 suit to recover possession 
brought more than 6 years was held to be within 
time under Arts 142 and 144 Where however 
the Magistrate wrongly put a party in possession, 
a suit for recovery of possession against that party 
IS not governed by this article but by Art 142 
or 144 16 I C 620=16 CWN 1073 Suits 

regarding claim orders cases of attach- 
ment before judgment are governed by Art 120 
and not by Art ir 44 M 902=41 ML-J 
252 (FB), 152 I G 297=1934 P 580 Art II 
overns only a suit by decree-holder to declare 
an alienation by his judgment debtor as fraudu- 
lent after an adverse order has been made against 
him in objection proceedmg, and does not apply 
to a suit by other creditors who had not attached 
the property, which is governed by ArL 120 
138 1 C 412 = I932 L 516 SeealsoigsG? 535 
= 1936 P WN 779 A suit for a declaration 
that the plaintiff has a charge on a certain im 
movaUe properly is governed by this article 45 
B 597=60 I C 903*23 Bom LR 84 Where 
the land is in the possession of occupancy tenano, 
a suit for declaration that the plaintiffs are 
entitled to collect rents and for an injunction 
restraining the ist defendant from wrongfully 
collecting the same, is m effect a suit for pouessn® 
governed by Art 144 and not Art 120 34 
Bom L R 1469 

Othcr Declaratory Suits — SuiU to^ 
declaration of a public nght of way 26 C W ri 
587 Suit for declaration of a nght to P**® 
cattle — Burden of proof 1933 L 370*144!^ 
976 Representative suit for declanng cetiam 
land as graveyard and for injunction directing 
defendants to remove buildings erected thereon 
178 IC 125*1938 L 254 Suit to have a 
Municipal election declared void 35 A 30B* 
20 1 G 490 , suit for declaration that the defend- 
ant s name as lessee in the lease is only bcnami 
for the plaintiff 35 A *49— /8 2 C 698 See 
abo 25 G 49 Suit for declarahon that an 
alienation of ancestral land by father of the 
plaintiff IS not binding on him 34 1 C 253 
See also 77 I G 174 , 33 M 31 (alienation of 
larwad property) , loGIG 35 Smrbyremote 
reversioner to set aside alienation by Hindu 
Widow and for a declaration of its invalidity 
27OG 173=19240 381, 5LW 482=3810. 

37 A 195-2610 737=13 ALJ 196, 

I L 69 55 I C 924, 15 PR 1916=33 IL 
161 An allegation of collusion of the nearest 
reversioner will not bring it under Art 125- 
I C 710 , 46 I C 202 (F B ) See abo 41 hf 659 
=24 MLJ 183, 10ML.J 229 So also ruit 
to declare void a gift made by the Hindu wdow 
m favour of her daughter and a stranger, is not 
governed by Art 125, but by this article 1931 
A 8^6=1933 A L.J 1305 Suit by widow oi 
deceased co-parcener against surviving 
parcener for rendition of accounts Art i* 
applies. 182 IC 426=19380 139 „ 

44 L-W 208 , 1936 L 49 (Suit by dont^ " 
dedarc gifi invalid) Time runs from —p, 
of alienation and not when the alienation I^ g 
known to the plaintiff 33 Bom L Rl 
M 1064-33 '10 45 Ate torn 
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of Umt S ^ 

S 7 6 L. 405=1935 L 654 \V’h«c the 

alienation was by a Hindu widow of an un> 
recognised portion of a bha? and the reversioner 
sued to set aside after the lifetime of the widow 
Held, that the alienation being void ab inttto, the 
startmg point for limitation under Art I20 is the 
date of the sale-deed gsBomLR toig No 
fresh cause of action arises when alienee from 
widow alienates 1929 L 779 Article applies 
to a suit to set aside surrender by Hindu widow 
101 I C 275=1927 N 193 A suit by adopted 
son to set aside alienations by his maternal 
grandmother — Cause of action arises from the 
date of the plainti/T’s adoption 38 KI 396=20 
1 C 635 Cf 43 M 656—25 MLJ 219=46 
I C 202 (F B ) ^Vhere the sons sued to set 
aside certain alienations made by a Hindu 
father and it appeared some of the properties 
transferred had been transferred by gift to the 
alienor by his father Htld, that the suit related 
to joint family property and was governed by 
Art 120 and not Art t36 150 1 C 963=1954 

L- 397 A suit by a worshipper at a mosque for 
a dedaration that an alienation made by the 
mutwalli of waqf property is invalid and not 
binding on the trust 2 P 391 = 1933 P 475 
Suit by trustee for a declaration that a mortgage 
decree was not binding on the trust porpcriy— 
Time rum from the date of the mortgage suit 
J37 I C. 707 -t 932 M 580 S«t alto 1933 L 
370 Suit to set aside alienation of temple 
property by trustee for pnvate purposes it 
gosemrf by Art 120 and time runs from the 
date when plamtilT had notice of (he alienation 
1928 M 037 See alio (1938) 1 M L J 91 , 1938 
M 999=48 L.l\ 577 (Suit by trustee against 
banwr for recovery of trust funds misapplied by 
banker in a reduction of pnvate debt of co- 
trustee). A suit for declaration that a sale by a 
trustee is invalid is governed by Art 130 24 

1 C 369=26 MLJ 537 igaO M 837 Dot 
where recovery of possession is prayed for the 
suit would fall under Art 134 41 M 1134—38 

ML.J 357 J«ii£«I 93G L. 784 Suit tore 
move unautbonied mutassalli — Nrt 130 applies 
4irL.R 166 A suit for eicctment aga nst the 
moTlpapcrs of property dedicated to an endow- 
ment brought more than six 3 can after the dales 
of mortgages being governed by Art I30 1* 
barred It cannot come uhder S lo of the Act 
as that section expressly excludes awignres for 
consideration Nor does it come under Art 134 
as a Hindu Religious Endowment does not 
constitute a trust within the meaning of the 
article and secondly the suit u not for possession 
but metrly for ejectment (103a P C. 133 Rel 
on) t6s I C. 48= 1936 L. 784 As 10 npht to 
conduct fetiival m temple, irr itjit M 498= 
(1941) I M I..J 333 A suit b> allindurever 
sioner f ir declaration of U»e nulUtv of an adoption 
b> the undos. 41 A 492“50 1 C. 038. Article 
u applicable to a suit to set aside a deed as s-oid 
m*i« c6 479, 10-8 A. 267=26 

A L.J 280 ■ lo a declaratory tuil for setting 
aside a s.nll 27 I C. 1174 Also to a luil based 
on trust created b> s.nll 1930 l_ 834 A fuil 
lo avoid an alienation under S <,3 of the T P 
Art. 22 li-VS 5fn ; 1036 M CO 3 L.y\ 4-9 
=29 1 C. 62. .As to when tun* be g 1 -3 to nia 


in auch cases whether on the date of the alienation 
ot on. the date •wheo. the option itwen l>y S 53 , 
T P Act, IS exercised, see 22 L W 592 See also 
7L\V 280=44 I C 55 L that umc runs 

from the latter date See also SOWN 593 on 
the pomt In such cases the right to sue accrues 
only when the creditor has a clear and definite 
knowledge of the facts which constitute fraud and 
of Its efiect upon hu interests 132 I C. 51=! 
•931 O 333 Suit for declaration that razi- 
namah decree 1$ void 47MLJ 8oi = i925 M 
194 Suit to set aside compromise decree 
against minor 23ALJ 531, See also zh 164 
=62 I C 794 ^Vhc^e the suit was for compen- 
sation based on a contract in the compromise 
decree, Md, that the suit was govTmed by 
Art ti5 and not t20 12 P 792 Suit for 

declaration that attachment and sale are illegal 
and for restitution governed by this article Time 
runs from the date of sale and not from the date 
of attachment 36 M 383=23 MLJ 108, 
see also 60 I C 529 (Sale held in contravention 
ofS 1580(8 T Act) Suit for dcclaratjon of 
title to surplus sate proceeds under the Bengal 
Land Revenue Sales Act—- Time runs when such 
nght IS denied 47 C 331=24 OWN 294 
For a suit by third party transferee of tenure 
under Ss 12 and 13, Bengal Tenancy Act, for 
restraining sale of tenure in execution of decrees 
not binding upon him limitation begins to run 
when the landlord applies for the sale of the 
tenure and not when the decree was obtained 
57 lA 214 = 59 hfL.J 607-1930 PC 193 
(PC) Art 1 20 governs a suit by a landlord to 
avoid a transfer of occupancy nght by a tenant at 
will and the period begins to run from the 
dale of the testator's death 13 LLT 40 
Suit for declaration of right to moveble property 
26 M 410 21 C 157 (PC) Suit for declara- 
tion that defendant u not the son and heir of the 
deceased 54 I C 300 Suit for dissolution of 
marriage or declaration of divorce 8 O L J 
650=1933 O 109 Set also 33 B ^30 , 1936 
A L J 574 (suit for damages for enticing aivay 
plainufr » wife) Suit for declaration of the 
pUinlilTs status or nght under S 42, Specific 
Relief Act 25 A t (P C ) 33 A 430 See 

aB 130 , 15 R 422 See also 1939 N 197 
(Suit for relief under S 54 Specific Relief Act 
and for possession of land) WTiere a company 
rejected the request of the plamtifT to have his 
name entered along with that of hii son as the 
owner of certain sham in June 1916, a suit 
brought by the plaintiff for declaration of his 
title thereto m June 1924, u m time, though the 
shares might have been purchased in 1914 33 

Bom.L.R 250 = 133 IC. 241 = 1931 0 269 
Suit b> tenant against landlord for declaration 
that he ts not enuiled to conert excess rents 33 
M lyt Mortgaror executing a perpetual lease 
in favour of a third party— Insuffioency of 
security for the mortgage— Suit by the tnort- 
to avoid the foase — Suit u governed by 
Art 130 ICO I C. 738= 10^7 O 148. WTere 
the r«ver for declaration ti merely ancillary to 
the mam relief th* suit is not thereby go v erred 
bv ihiVarticle 19-4 R ll 15 I C. 545. Suit 
fir declaration as to character of paitmofi and 
invalidity of abenauen faSi under t>_j article 
5^ Bcen-L-R. 1240. Sv. t by seen fur sen^ 
aside alicna’ioB cf their father, vcnL» vras 
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mdZ'thn°.TT" ” and tomt, 

S of lin ? 19^9 A 750 (s) Whnteihe 

SclaraJnn P”;"™""' ■" ■'“P"! of which > 
Sch iiXS;! inimction ate sought it an act 
uViueh in ,1 .a " and the dcelaratton 

RcSii B >>asit tn such a case netihet S 59, 
but Att "" Art 14, applict 

=6G MI I ’’'’"’n = 1 “ SO'-igsdM 147 
suit 15 not 'ih/r^th ^ ground of such a 
iwtw or illtnif Government waj ultra 

not" mate fh nregulanty which doct 

m ™ P™“"iinss. but relate, only 

to .oinc queiuon of detail such a. the exaci 
™”™y> bo collected or .omethtng ir hat S 

m urh ’ PoP'o'tfnE. " 

in such a cate Art t4, may apply Jr in a caw 

‘n' R'oovery Act, even 

M ^?x? ■bocPvcry Act, may apply 1934 

the land a 'd Government has acquired 

ann .1 ^ ^“1 1““' 'b' ""“noy ><> “ne who wa. 
E aUn *' i'”"'"’ by a person who 

mini ^ ■" 'b' '“O' and daim. the 

bv Art ^ 'bo Government is governed 
by Art lao and not by Art 17 or Art 6a tqat 

dooltmas^ieraii^-laeii^^^ 

Imt Te? P“»»* 58 M 14, =68 MLJ AOQ 
Suit to set aside Government Order riectiM 
Pi?’Se°Mtm ‘b'™'b>nf od Iho plaintilfi land! 
fcr deef. ? “nd excluding certain other., and 
hll I .. "".“/bn right 47 M 5 Ja -47 


Mwiging to a minor without the sancUon of the 
Court and subsequently executes a second sale 
jnlh the permission of the Court, the later trans^ 
lerce can sue for possession outright and need not 
expressly sue to have first sale set aside To such 
a case Art 120 and not Art 91 applies 34CVV 
N 948 •S'rr nhe I L R t94oM 27=i9toM 106 
(suit for money advanced by guardian for neces- 
saries of minor Where funds subscribed by a la^e 
number of persons are held in trust for a pardcular 
purpose, which fails or comes to an end, there 
anses a rcsultmg trust of such funds as remain, in 
favour of the contributors or subscribers or, if they 
arc dead, their personal representatives The 
unexpended balance belongs to the subscribers 
raieably in proportion to their subscriptions 
Any one of the subscribers can maintain a suit 
against the person holding the funds to recover 
his own share in the funds in proportion to his 
subscriptions. The fact that the funds are held 
by one of the subscribers who undertakes to pay 
interest on the funds would not be inconsistent 
with the transaction being in the nature of a trust 
and would not make it a deposit or constitute the 
holder a banker A suit by a contributor to 
recover his share is governed by Art 120 and the 
kmitation commences to run from the date when 


- jwon commences to run from the date when 

there 1$ a failure of the purpose whereupon the 
rcsultmg trust arises 1938 M 64i»(i938) i 
MLJ €tC 


held renter declaration as to land being 

tiS? POSMMion and injunc* 

1«?aI unnecessary falls under this 

article, the starting point of limitauon ^ing the 
date of the institution of rent suits 1920 C 417 
«=»49 CL.J 281 The plaintiffs suit for decla- 
raUon that defendant was only an annual tenant 
and not owner as alleged to have been asserted 
by him IS governed by Art 120 (31 A 9, Foil) 

j , >929 N 124 The plamuffs 

alleged that the order by the Collector disposing 
01 the suitlands m favour of the second defendant 
was null and void, that the plaintiffs being the 
owiers of the adjacent land and the grant being 
of alluvial land, the grant should have been made 
to plainUITs under S 63 of the Bombay Land 
Revenue C^e The suit was for declaration 
againsj the Secrelary of State and for possession 
as against his grantee Held, the relief regarding 
r»ssession could not be awarded in this suit 
that It vsas real!) a suit for dcclaraUon and injunc- 
tion and governed by Art 120 and not by Art 
«« 33 ^BomLR 772='55 B 447=1931 B 
3^9 Where it was proved that the guardian 
ad Utem was guilty of gross negligence m the 
conduct of a suit and the minor sued after attain- 
ing majority for a declaration that the decree was 
not binding on him Held, that Art 120 was 
applicable and that limitation commenced to 
cun, not the momeni the decree was passed, but 
only when the gross negligence of the guardian 
kT? plaintiff 1930 M 173- 

1031 n 33 BomLR 1053= 
Where i ' MWN 35 i=-tQ 36 M ^4 

guardian sells immovabfe properly 


aMLJ 6t6 

Suit for Injunction — Governed by this 
Article 12 M 445 26 A 391 , 21 M 398 1923 
A 4 S *>3 1 * L J 228=80 id 20, 2 L.L J 463- 
56IC 1003, 42B 333=45 1 C 592 (mandatory 
injunction) , 49B 586— 27BomLR 503=1925 
B 373 . 89 I C 405=1925 L 653 See also 1938 

L 259 Suit for mandatory injunction for removal 
of encroachment on public road is governed 
bvArt 120 29PLR 308-1928 L 79a (l) So 
also suit for injunction for removal of water 
spout 109 I C 638 In a suit alleging mter- 
ference with the plaintiff’s right of wonhip on a 
holy hill and claiming relief by way of injunction 
and declaration m respect oichararu or footpruits 
of saints, which the defendants had removed and 
replaced by rharaeu of a different type abhorrent 
*®tb* plaintiffs Held that the suit was not barr- 
ed by Art 120 as the act complained of was a 
contmoing wrong and that under S 23 of the 
Act, a fresh period began to run at every moment 
o* the day on which the wrong continued 60 

I A 313=12 P 681=37 OWN I02i = 65ML 

J 103 (PC) Suit by reversioner to restrain 
wMte of movables by a Hindu widow 44 Af 
984 = 4 t MLJ 279=65 IC 10 Suit 
foriemoval of encroachment on communal land 
“Time runs from the date of encroachment 
|8 I C 176 See also 13 I C 661 , 1940 L 359 
buit for injunction against a co-owner denying 
tiUe IS governed by Art tao 14 L. 267=145 
SSS—tgSS L 705 (FB) So also suit to 
restrain a co-owner from preventing the plaintiffs 
from using the common property for the specific 
purpose for which it had been set apart , and it 
IS TOt governed by Art 32, though the defendant 
bad perverted the use of the property to an on- 
authonsed purpose 14 L. 267 But if the rehej 
claimed u one for possession, then Art 144 *•*“ 
apply 14 L. 267 Suit for permanent injaM 
tioii-— Removal of construction on “ 

which both plaintiff and defendant arc 
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35PLR 472 = 1934 L 701 also 1939 N 
197 

Suit for Movables — Suit by rc^c^lon« to 
Tc«ner Tno\able ppiopcrty on the death of a 
Hindu female iJ gotemed by the article S5 
C\S'N 585-1922 C 321, 32 C.\V N 913= 

55 C 903 0/1034 PR 1914=31 IC 9191 

46 1 C 627=3 PL.J 52a, 3aC\\N 913= 

'55 ^ 903=1928 C 670 A suit to establish a 
right to ii^ent the property e\en though movable 
of a deceased person u governed by ArL lao 
1940 L. 475 A suit for the recovery of money 
wrongfully withdrawn by the defendant from 
Court by setting up an adverse title to the claim 
of the plaintiff, is governed by Art 120 and not 
by Art 62 69 C.L.J 108=1939 C 413 As 

to recovery of ornaments by virtue of inheniance 
right, i«32CWN 133 A suit for a declaration 
that the plaintiff is entitled to an eight annas 
share in certain mov able property and for recovery 
of possession thereof from the defendant wrong 
fully withholding the same is governed by Art 
120 and not by Art 29 or 62 38 C W N 758 

=55CLJ 420 oepxisiled his jewellery with 
his fnend B at the time of £ r rnarnaee to be used 
by him for the purpose of the wedding on con 
dition that it would be returned whenever A 
asked for it Ntld, that (he transaction was a 
deposit and not a loan and the mere fact that 
B was allowed to use the jewellery did not take 
the transaction out of the catego^ of a deposit 
as that expression IS used in i\rt 143 and Art 120 
has no application 1930 L 913 Uliere a 
donor had given subscnption for a spectlic 
purpose which became impossible, he was entitled 
to refund and the suit was governed by Art tao 
It OWN 037=1034 O 329 •?« also 1941 

NL.J 184=1941 N 181 (suit for profits against 
person entrust^ with property for safe custody) 
Sltt roR Pre emftiov —In respect of lease, 
ig AL.J 44a-Ga I C S84 , suit ^ mat pre 
emptors against one another in respect of the 
same sale 80 F R 1012 14 I C 328 Stt elro 

164 IC 306—1936 L 503 Where possesion 
has not been taken by the vendee a svnt for pie 
emption by the vendor under a covenam to 
pre-empt in the sale-deed would be governed by 
Atr 120 40 M L.J 443 — 6 j 1 C 2^ So also 

a suit by oU idar for pre-emption and time runs 
from the date he rontes (0 know of (he sale 3O 
M 67 = 23 M UJ 607 Al» suits for pre 
emption m rc«prct of a contemplated sale igjj 
^ 14 

Suit tor Accounts is governed by Art 120 
when It IS not coveird by any other Article 
14 C. 147 (PC) Set also (1042) I ML.J 472, 
55 L.W 79 = («0|s) I ML.J 274 As to 
vil ether plaintiff in such a suit brought within 
lime IS entitled to go bark more than six years 
and open up the whole aerount see 28 I C, 22i 
(\ 1 ). islfomUR 1014 , in M 425, 14 a 
147 (PC.). 9 ai^J , 8 C. 7C3 . 1936 M 
170, suit f >r rents and prof U of land to which 
both pla ntiff and defendant have clairo— Art 
ISO applicable tO|0 Rang L.R 156=1939 
R 3G5 A co-i’ am's sun f r 1 11 »liarr of the 
Income of Uie joint property is powmed by \n 
S 50 and the starting p-nnl is when the tight to 
sue accrues, when the rvcht of the p’asntiff 
It denied or when there 11 an c-istrr He may be 
entitled to an am>uBt of the share of ineosie f’C 


a penod which may be more than 6 yean before 
the date of suit It cannot be said that even in 
the absence of ouster or assertion of hostile title 
to (he knowledge of the plaintiff, hu nght to 
share in the income should be confined only to a 
penod of 6 yean before (he date of suit 55 L.W. 

196=1942 MWN 239=(i942) I M L.J 40O 
See also 142 I C 708=1933 M 200 holding that 
account can be claimed for the whole penod 
Suit by a member ofa firm against his sub partner 
for conlnbulion based on a settlement between 
bun and the defendant m respect of the loss 
sustained by the plaintiff in the partnership, is 
governed by this article and not by Art 61 or 
Alt 106 38L.\V 858=65 ML.I 789 A suit 

tor dissolution and accounts of a subsisting 
partnership 1$ governed by Art 120 37 L IV 

288=1933 M 353 = M 4 IC 573 So also a 
suit by one partner for partnership accounts 
(without a prayer for dissolution of partnership) 
based on an express agreement 141 I C 277 
— *933 N 127=29 N UR 34 See also 1933 S 
324=27 SLR. 308 Hundi vcsicd in defendant 
for payment of debts of third person — Suit for 
accounts in respect of Art 89 or i 4 o applies— 
Starting point 1936 M 876 A member of a 
Hindu family had assigned to him a mortgage 
bond by the /^arta of the family at the partition 
which look place m 1929 The mortgage bond 
was however repaid in fact in 1922 An action 
being brought by the member on the mortgage 
wiih an alternative claim for a money decree 
against (he korta if he had received the money 
Held that this being merely a case of convenion 
by the korta or a case where having held the 
money for many years from the dale of the 
partition, he must ha said to hold it in trust for 
the plaintiff m which event Art lao would apply 
and not Art 62 1935 P 159=156 IC 8S7 

The article applies to suit for account against a 
k<ir/<i of a joint Hindu family 25 CWN 356 
=5810 B77 Stealie 44C\VN 93, igsBL 
139 by a ward against the guardian 50 C 910, 
30 M L J It (recent cases) by a sharer against 
co-owner of Jaghir appointed by the Government 
as the manager 40 \I 291=30 M L.J 341 
See aba 142 I C 708=1933 M aoo See also 7 
CutL.R 87 ILR (1940) i G iio=i 94 oC 
3 G 3 » 1937 Peih 28 1941 Sind 50, (igjo) 2 

MX-J 494 (sale certificate in respect of property 
jointly purchased by two persons — Money for 
stamp paid by one— Suit for contnbution against 
the other— Art. 120 applies not Art 61) ere 
money due to tenants m common wai received 
by one or more tenants to exclusion of the rest, 
a suit by a co-sharer for accounts against oil er 
co-sbarrn 168 I C. 41 = 1937 Pesh alt , lOjH 
L. * 39 . by a Temple Committee 31 Ml../ 
857 , *039 M \\.N 360 (suit agamil tniilee f r 
accounts) against an executor or admir u(ra(< r, 
$2 B 564 *0 B 242, 12 Bom I-K lUi, 13 

a\N.N 557 . 19M 425. 7 M l-T 123. lOiy 

C.5**i >935^1 594 (receiver spemlii K iiw 1 ey 
for estate and surety for the tame) , l/y an fee 
cutoe acaiRSt his co-executor to H aiJ » 
Itom L.K 418. Banker and ru»Tonief—(>ifrei I 
accesint— Sun to recover amounti die /»i)« 
under this article 33 C.MJS 41*- •* ( j.f, 
= t«t9 C. 714. A suit by a rveml^t <f an v 1 
tepi* 'Tfd Ctr'-pary for rr^jcd of * dacrij i»- r 1 
ss sa rabs ance oq- for an aecouri C'.nerr.e J |,y 
Art- *20- 7 R. 540. Article app.*calie to an 
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equitable claim against a trustee, liable to account 
for an account and ascertainment of what may be 
due, is Art. 120 and not Art 62, and limitaUon 
does not begin to nm until the “ right to sue ’* 
accrues, 1 e , until there is an accrual of the nght 
asserted in the suit and its mfhngcment or at 
least a clear and unequnocal threat to infringe 
that right by the defendant Consequently, the 
plea of limitaUon fails when the defendant is 
unable to specify the particular date at which 
the claim to an account was denied by him 35 
C\\N i45=6oMLJ i=58IA 1=811.645 
= 1931 PC 9 (PC) 

ASithdrawal or Surr — In a suit to have an 
order of withdrawal of a suit vacated and to 
prosecute the suit further, the plaintiffs cause of 
action arises as from the date of the withdrawal 
of the suit from which date he would get 6 years 
under Art 120 67CLJ 320=19380 874 
htlSCEt^NEOUS — Sum GOVERNED BY THIS 
Articxe — Suit by trustee agamst his co trustee 
for breach of trust ao M 398 Suit by trustee 
of temple ^o rccoser money from former trustee 
152 I G 315=40 LW 275— 1934 M 542 Art 
lao applies to trustee against a receiver appointed 
under O 40, C P Code, for his negligence in the 
management of the estate, when such suit is 
brought by the plaintiff under leave granted to 
hun in proceedings ansing out of exceptions to the 
receiver's accounts by Ae Court which appoint 
the receiver To su^ a suit, neither S 10 nor 
Art 36 nor Art 89 nor Art 115 ofthe Lmutation 
Act u awlicable The nght to sue’ accrues 
in this dass of suits when the leave to sue the 
receiver or the ex receiver is given to a person 
by the Court which had appointed the receiver 
46 C ^V N 294 A suit by a trustee against a 
stranger to recover trust funds which have been 
applied in breach of trust falls under Art laoand 
not under Art 36 The nght to sue accnies 
when the trustee becomes aware of the breach 
67 1 A 448=1 LR O941) M t 75 *t 94 * PC 
t — (1941) 1 ML . 3 393 (PC) Suit agamst 
tnistee for neglect of duty i8 B 401 Suit by 
beneficiary against trustee 58 I A 279—10 P 
851-61 MLJ 70=1931 PC 190 (PC) 
Suit to declare decree against minor void on 
ground of gross neglect of guardian 1936 M 
804 Administration bond to Court — Assign 
ment by Court — Suit by assignee — Article applies 
— Starting point — ^Assignment, if gives fresh 
starting point of time 165 IC 672=1936 B 
363=38 Bom LR 632 Suit for administration 
of deceaseds estate 25 M 361 = 12 ML.J 
'83, 36 B 111 = 13 BomLR 1025 Sft alio 
67 I A 406-53 LW i = (i94i) I MLJ 594 
(PC) , 22 M 583 (suit for adnumstration of 
fund) Claim by administrator against debtor of 
estate of deceased — Linutation — Starling point 
62 G 120 A suit by the acmindar to recover the 
cess paid by him to Gov ernment from the inamdar 
IS one to enforce a statutory liability and is not 
one for rent or one based on a contract , express 
or implied, and falls under Art 120 H137 M 

2i7 = (i937) I ML.J 91 (FB) Sie also lOslC 
GaC (Suit to recover annuity under a well), 
42 Dorn L R. 54 (suit by shareholder of com 
pany for diviOend), 1911 NL] 665 (suit 
enf rce eq iilabV claim) Compensation 
r®yaM«: under Land AcquisiUon (Mines) Act, 
ing a statuiory liability, suit for recovery of the 


same is governed by this article and not by Art 

a *5 P 5 «o=i 7 pet. 279=1936 P 5 « 3 ^ 

>939 L 363 Suit by one co-sharer against 
another in posscsision of the property for com- 
pensation for use and occupation or for his share 
ofthe rents and profits 23 C 799 , 33 I C. 705 
(M). 5 PR (Rev) 1915—32 I C 102 Su 
also 28 A 161 , 37 A 318 , 1923 N 229 , 41 
IC 848=13 NLR 127, 39 M 54= 33 IC 
705, 4 Luck 265=1929 O 83 , 131 I C 511 
= 1931 R 150, 135 IC 836=1932 A 272, 
1933 L 92 [48 M 648 (F B )3 FoU Suit for 
mesne profits 1 R 405=1924 R 155, 163 
IC 266-1936 AL.J 984-1936 A 
706 , 1940 C 400 Suit for profits of 
larid belonging to the plamtiff which 
were wrongly received by the defendant Crom the 
CoUeclorate , while the land was under attach- 
ment under S 146 Cr P Code 50 C 475 = 
1923 C 379 (1937) 2 ML.J 296 As 

to effect of order under S 144, Cr P CSide, su 
53L\V 3t5=i94iM 498-(i94i) i ML.J 322 
Art 120 applies to a suit by a landlord challcEging 
a itansfei of an occupancy nght in contraventioB 
of the provisions of the Punjab Tenancy Act 
39 PLR 771 = 1937 L 824 Rents collected 
by defendants pnor to compromise giving plain 
tiff s nght to such rents — I^t falling later — Suit 
by plaintiffs to recover same from defendant— 
LiiTUtatioQ-r-Starting pomt 16 P 184=18 PL. 
T *62 Claim for mesne profits in a suit for 
partition and profits is withm Art 120 ag 
eWN 270=1925 PC 93 (PC) So also suit 
for joint possession for common enjoyment igaB 
N 96 A suit for partition of joint property 

1CLJ73 i’«flfre28IC 933 (A), 37A 318 

■ igALJ 407 There IS a continuing nght of 
suit SO long as the parties or co-ownw 30 
M L J 104 , 28 A 627 See also 1939 R 365 1 
55L W I96=<1942) 1 MLJ 408. 90 C 
48' • 1927 MWN 696 Suit by a Mahomedan 
heir for his share of the inhentance 44 A 244 
ao ALJ 71 = 1922 A 525, 63 IC 685=14 
SLR 137 Suit for share of profits— Suit by 
members of joint family against purchaser of 
another member’s interest in property 41 L W 
138 68 MLJ 487 Alienation by father — 
Suit by sons to set aside — Decree declaring mvalid 
and awarding share to sons — Alienee continuing 
in possession — Suit by sons for profits— Art, 120 
and not Art 109 apphes 1936 M 654=162 
IG 77t=43LW 706 Joint Hindu family — 
Collection of outstandings by one member— Suit 
for share 42 MLJ 507—45 M 648 See abo 
30 M L.J 104=32 I C 83 (suit by Mahomedan 
co-heir) , 19370 394 (claim against co-sharer 
in respiect of improvements made to jouit pr®* 
perty) Suit against co-heirs for share — Estat* 
consistmg of immovable property and busing 
claim to immovable property is governed ^ 
Art 144 and that for accounts is governed by 
Art 120 1936 R 407 Suit by co-mortgagee 

for his share of the money realised fay another 
79 I C 294 Suit for contribution as between 
OT-mortgagors u not governed by this article 10 

O'VN 919=19330 478 here some of the 

properties furnished as security under a 00° 

executed as a condition for stay of exceuuon ^ 

sold in execution of another decree 

charge and on the failure of the 

pay off the charge the owner of the 1 

UugM a prayme for ***"““1 

of hu nght to indemnity and for its enfcrc 
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by the lale of the property Held, that it vas not 
necessary for the plamtifT to pray speafically for 
B declaration which was mvolvra in the prater 
for sale of the property, that the mam relief was 
the enforcement of the charge and that the suit 
was governed by Art 132 and not Art lao 57 
M 218=66 ML.J 4 Suit for contnbution 
under S 70, Contract Act 43 M L.J 271=* 
1923 hL 14, 25 C.Wd\ 813=6210 615 Set 
abo 1937 O 394 Suit to recover father’s 
debts from the sons on basis of the son’s pious 
obligation under Hindu Law 42 C 1068=19 
OWN 849=20 1 C 629 (FB) Hmc runs 
when the debt became payable by the deceased 
23 M 202 (FB), overruhng 17 M 122 Set 
abo 23 A 206 , 28 A 508 Suit to enforce an 
award 49 B 603= 1925 B 519 , 45 B 329 , 59 
1 C 755 102 P R 1915=32 I C 88 , 3t I C 

816 (M ) i« abo 1928 B 264 (suit to recover 
instalments fixed by award) It cannot be said 
that all suits, irrespective of their nature, which 
are based on an award must be governed by 
Art 120 1929 R 275(2} Suit to recover com 
pensaUon for breach of the award 19 I C 376 
=6SLR 148 Seeaboj^A 43SS8AL.J 1138 
[5 A 263 and 16 A 3 holding that an award is a 
contract to which 113 would apply are no 
longer good law] Agreement that defendant 
should render account of income to plamliff in 
ease plamnff wins certain Will suit— PJaintilT 
bringing suit for accounts after winning first suit 
Art lao applied, and under that article, the 
right to sue did not accrue until the date of the 
decree of the first Court in the will suit which 
u the proper starting point for limitation t6i 
IC 843=1936 M 170 Suit by tenant against 
landlord to apportion rent 1 1 C 284 Suit m 
respect of public chanties 24 I C 360 , 33 I C 
45 Suit by District Board for lubscnptions 
collected by defendant from the public for the 
construction of a bndge over a nver— Cause of 
action arose only when definite iteps had been 
taVrn towards the consirucuon of the bridge 
143 1 C 496=19331*1 524 64MLI 574- 
37 L.W 031 Set abo 50 L vV 4C6-(i939) 2 
M L.J 579 Bihar Municipality granting right 
to collect tolls from marhet on contract for pay- 
ment of fixed sum— Suit against grantee for re 
covery of amount — Art 115 and not Art 120 
appbes iSPLT 252 = 1937? 360 But suit 
for recover) ofheense fee due in respect of demise 
or Uase of premises under S 30 Bom Mon 
Boroughs Act, 1925 11 governed by this amcle 
andnotArt no 3oSl»U 146=16510.369 
5«ei59i938r 192, 173 1 C. 678=i938Smd 48 
(luii for terminal tax) A suit by a Distnei 
Board to realise a certain amount as tax on etr- 
rumsiances and propert), vi not reall) a suit for 
recover) of money but for the recovery of a 
Iial lily under a particular suit To such a suit 
the three years rule of limitation would not apply 
It IS governed bv Art iso IJ^K. (1941) AIL 
s 76= 11141 AL.J sS-iQii A 152 Suit for 
construction of will I C.L .,1 73, ro C. 006 xx 
1 C. 45 (M). 37 at.J 4g’=i<,-4 c '.,V 
(The right is a cortinuirg ncht so lorg as the 
estate u in the I ands of the exmitor and the 
adminitraiion not complctcdl arainst 

Secretary olSiate to recover surp'us sale proceedi 
sn a sale foe arrears of menue 20 C. 51 {r 3 -) 
©VTTTuUrg 18 C. 234 Suit risiir.jtg cxchone 
CCMe-442 


right of worship of an idol 4 ^ ^^3 * Of ^ 
turn of worship, 46 C 455=47 1 C. 25=22 C.\V. 
K 994 Suit to recover profession tax. 13 M. 
124 A claim by a liquidator of company under 
S 235, Companies Act 47 A 669=23 AL.j 
473=1925 A 519 i'rr fl/so 1935 L. 335 , 1937 
P 293 Suit to recover revenue as Government « 
assignee 26 M 730 As to applicability oft i* 
article to suit for redemption after sale of equity 
of redemption contrary to the provnsions of O 34, 
R 14, C P Code i'«47C 377=24 CWN. 
220 Suit by auction purchaser to recover the 
purchase money under S 315, C P Code, 1882 
(now O 21, U 93) on the ground that the ludg- 
mcnl*debtor had no saleable interest 35 A 
4ig=igIC 9C6, 50 C ii5=27CWN 183, 
23 ML J 487 = 17 I C 437 , 16 M 3G1 , 40 C 
187 Where an auction purchaser who under a 
decree obtained by a third party loses a part of 
the property purchased by him bnngs a suit 
against the oecre holder for refund of the purchase 
money, the suit is governed by Art 62 or 97 and 
not tw Art 120 1937 O 286=1937 OWN. 

83 Suit by judgment debtor to recover excess 
amount realised in execution 140 I C 472 
= 1933 L 112 Suit by trustee for reimburse* 
ment out of the trust estate for money spent out 
of hn pocket for purposes of the trust 3O M* 
26 o« 28ML.J 347 f37 C 229 (PC), Foil] 
Suit for reimbursement, by a person C put in 
charge of the property, pending determination 
of the rights of A and D of the wages of watchmen 
of the property paid by him 128 IC 66=7 
OWN 760=19300 42 ifrr ohe 1026 r 205 
= 5? 249=9410 826 Suit for declaration of 
valdity of appointment to office ofkarrtatnefnew 
group of villages formed on regrouping is govern* 
ed by Art t 90 99 1 C 634=1927 M 148=51 

M L J 678 Suit by a partnership consisting of 
some of the members of a joint Hindu family 
agamsi the family for advances made to it out 
ofilienannersbipfiinds 44 I C 4aB=34ML T 
3a See also 45 LW 749—1037 M 500 Suit 
10 remove a 1 andara Sannadm from office 40 
IC6a7=3aMLJ 271 NNliere the office is not 
herednary a suit to oust a person wrongly holding 
the ofTre of Mutawalli u governed by Art 120 44 
C-W 339-90IC 205-19270 130 So alsoa 
suit for a decUraUon that the plainlins are the Mu 
Uwalhs of the trust propertyorasuitforposses- 
uonoftheoftice of the Mutawalli 29 I C 375 = 
ig3oA B86-y« c/ie 42 C.\\ N 1138=19380709, 
40 Bom L.R 1288 Right to conduct festival m 
temple — Dispute between Vadagalais and Ten* 
galau — Fortner getting order under S 144 Or 
P Code, agairut lailer — Festival not performed 
from 1914 to iri27—Subvequent order underS 
144 Or P Code m 1930 — Suit by Thengalais m 
1030 to declare illegal not barred 53 L-U 315 
= IL.R. (1940 M 544=1941 M 4rj8 = (,<y,) 

» M L.J 3-2 (A claim to hereditary office 
u governed b> Art 124 in3tM\\.?« 8 = 133 

I C. 103=1931 M 505) tftfAcfii iratiii fsJlj 
under the tcTtn* herrdita^ oP" re ’ In a /faAsrii 
having several branches each one claims 
a share for hti branch alone to the exclu*ion of 
others and ihe alierrative workirg of a trarch 
yrarb) v-eai ts al» exclusive of others. A suit by 
a branen fT possession of lu »h.afe u therefore 
governed bv Art 124 and not bv Art. 120 I L* 

> 5 ««« 6 SIC. 351-1937 Ni! 4 - A 

fi..t elaisimg a share in ti>» proceeds cf a 3 >!oclai 
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vt cETlam nllagn) is 
Art 120, and limitation be^ to 

Li°'I 43 C W N 469 

f«W “"vsablo psoiJ.^ 

“ ’^vehl foV „ 
gm-OTrf by Art .so, 40 A sIs-.S A 
W ,449 Sfe alio 122 C 21 it A *R. 
Smtfor'o^"® (riS), 37 Bom L.R 

"»• *' ooforoomootof 

. “fl'.mtat.on aod not by An lao 
fot Tooni ^ ^ r*L^' ^ Bolt by mortgagor 

"" ““"R'S? ■ooi'y IrR mSihc 

SS?? Pfll”'"' «f Pnor crrd.wn, on 
B am Bl Bir lattrr m such paymnit 

Bgmomtd by An iso 133 Ic 615-193. 
KaJP~ 'S3 1 A 5,9 S„ nba I L R (,<50 
Aio^ 495. 193a AL.I ssG-iooa A is,r™,r 

P R m r to.M a bourn .03 

to him mcJ. 

B ^ ,34BomL.R 6;o.l93S 

“Bo's 

LSw.jii'” S'"* o ■obioct mailer 

th. 0”'!:-,^.“” ?® “"‘I* * certificate under 

iM been obtained A suit 
>ean from the grant of the 

— I ... . 


brought Within ..„ .,„.4 
c^ficaiejj not barred under Aft i 
=67-51 * — 

1&3 (PC 




of Jn the case of a claim for payment 

fhol^yKTr** o*«i« of the site, the nut 

5 Ac withm SI* years from the date 

of the confirmation of the sale no 1 C. la— 
1930 AL.J I284«=jg3i A 33 A suit by a 
junior member of a family governed by ndc of 
primogeniture for a plot of land m lieu of main- 
tenance on the strength of famil) custom u 
gmemed cither by Art. 120 or 144, the choice 
DeCwcen the two provisions of law dependuig 
upon the quesuon whether the suit u treated as 
one of declaration or for possession 1929 L. 
S72 (a) Arts ng and 131 do not apply to such 
a case, as Art 129 u restricted ui its operation toa 
“a»nlenance in which the nght is based 
on Hindu Law and not upon custom, and Art. 
13* u confined to a suit m which the plamtifi' 
MmpI) to establish his nght to maintenance 
and not ask foraconscqucntial rcLcf (83? R- 
1906 Foil ) 1929 L. 872 {2) Suit against directors 
lor misapiplication of the company’s funds m 
tirfj tramaccion falls under this article 
lime runs from the earliest date when the specific 
injury actually arose M B 236 A nght to 
rue lor mufeaiance of directon of eomparues 
from the date of nusfcasance and u tovenied 

-&V. B4M .53-193. M 5= 

00 \i Lj 280. AfiicJc appita to suit for 
oariumes for enticing away plaintiff s wife IO36 
iimf 574 = 1036 A.4st Alsoto 

suit f^ restitution of conjugal rights against wife, 
^ Urn ,, a foniinuing wrong 38 Dom,L.R. 
S^rreL^"* n 2B0 \ suit by the 

^ca^rfr' mortgage money under 

An « P Act u Kosemed eTiher by 
''icTAn ,20 7OUJV 1045 , >935 R- 


=23 . »6l IG 461 = 7936 R. 80 
Application by mortgagee for correction of entry 
rejected — Limitation for suit governed by Art. 
144 and not Art. fto 1936 O U JS* 243=1936 
O 168 Suit by mortgagee auction purchaser 
for possession — Property m possession of lessee of 
mortgagor — Art 144 applies and not Art. 120 
*9360 W X 399— 162 I G 225 Astowbeiher 
an application for rev-ocation of probate « 
governed by Art 120, ste 35 C.W N 387=1931 
^ 7*3 one entitled to use a land as rr>i» 
aamaza uses it for a purpose like starting a sugar 
null he IS mcreasmg the burden and the Article 
applicable would be Art 720 and not 32 7937 

A.L.J 1531 = 1938 A 20 
Arts 120 and 125 —A deceased had made a 
gift of his land to certain person During regis- 
tration proceedings his daughter unsuccessfully 
contested the registration of the land in alienee s 
name Howes er the daughter ilid not faring any 
otic suit afterwards The reversioners of the 
deceased subsequently brought a suit for a dccla 
ration that the alienation was void against them 
and hence should be set aside Held, that the 
mere failure on the daughter’s part to bring a tide 
suit after failure in registration proceedings did 
not amount to consmicosc aheoalion for pur- 
posesofArt 125, which, therefore, did not apply, 
and tb“ uit b> the rev ersionen brought more than 
SK years after the land remitration entry was 
baiTW under Art 120 I G 2i>aig36 P 
535 WTiere a Hindu widow and her daughter 
rtecute a sale-deed in r«pect of property irihen 
ted from the last male owner, the daughter 
having only a tpes neeexsiew, it cannot be said 
that there is any alienation W the daughter 
The alienation has to ^ regarara as one by the 
widow alone A suit by the daughter’s »n after 
the death of the w^dow, but duimg the lifetime 
of the daughter his mother, to has e the ahenauon 
declared mvalid and not binding on him is 
governed not by Art 155, but by An lao, and 
would be barred unless brought within six vears 
of the date of the alienation, tfij I G 448= 1936 
339“‘44 L.W 808 SffaZte 1041 C. 41, 
Arts 120, 127 and 132— Jre 1938 P 16 The 
nght of a member of a Malabar tarwad to main- 
tenance IS a propnetary right and based on co- 
ownership m the property of the taiwad The 
claim to recov er mamtcoancc or arrears of main- 
twance falls vnthm Art 127, and the mere fact 
that the daun is based on a karar executed by 
the members of the tarwad cannot ajtw the nature 
of the daun But Art 127 cannot be availed of 
ij m auignee of the nght from a member, tho 

article bang restricted mils scope to the rnonfatts 
^ajomtfamily The article applicable to a fiu* 
by an assignee is Art 120 Where the mam* 
tenance u charged on the tarwad income under 
a Lirar entered mto by the members of ibe 
*a^ad the claim so far as It IS sought to be enforc- 
ed against the income of the immovable pm* 
P't^y of the tarwad would be governed by 
Art 73? tC3 la 190=43 L.U 711 = 1936 
M 573 

Arta 120 and 131 — Suit by uuTAwAi-ti 
AtMiNsr Sccrctary or State tor ocojARAnoy 

or RlCItf TO RECEIVX YtOMlAII AtLOWA>CE "“A 

5^* "y the holder of the office of mutawalh or 
btheeb of 3, mosque agaimt the Seerttary ® 

Stale India for a declaration that hf , 
entitled to the jemutA allowance ai the 



A«'r 1231 The Inewn UmitatioS’Aci <IX of 1908)'. 


3531 


Dtjcnption of suit 


Period oTlsnutttion 


Time from \%hich period 
begins to run 


121 To asoid incumbrances or 
under tenures m an entire estate sold 
for arrears of Government revenue, or 
Inapatm taluk or other saleable tenure 
sold for anearj of rent 

122 Gpon a judgment obtained m 
British India, or a tecogtuaatice 

123 For a legacy or for a share of a 
residue bequeathed by a testator, or 
fora dutnbuiive share of the property 
of an intestate 


Part 1///— Ta. 
yas 
Twelve )eaft 


| *frwelve Jean] 
‘[TvacIic yean] 


^\'hen the sale becomes final 
and conclusive 


The date of the judgment or 
tecognttance 

Uhen the legacy or share be- 
come* payable or deliverable 


LEG ELF 

‘Substituted b> Act XI of 1923 S 2 and 
Sch 1, for * Ditto 

XOTES 

mortgage — Suit by mortgagee as heir of mort 
gagor for possession of equity of redemption — 
Defendant obtaining mutation in his favour — 
holder of the office u a suit to establish a periodi 
tally recumng right attached to the ofBce of 
mutawalU and is governed by Art 131 of the 
Limitation Act Art lao does not apply to such 
a tuiU A suit brought within la years of the 
Secretary of State s refusal (0 recognise the 
validity of the plaintiff % claim would be vn time 
The fact that the allowance does not vary from 
year to year but is fixed would not make any 
difference as to the limitation applicable ILK 
^1941) M 587-194' M 4s8-(»94t) \ ML.J 

130 and 142 — NSbere in proceedings 
under S 145 Cr P Code the Magistrate passra 
an order for aliachment of the property which 
was taken possession of by a Tahsildar who was 
appointed as receiver the possession of the 
receiver is in the eye of law the possession of the 
true owner and the plainiiff could mamiam a suit 
for a mere declaration of hu title and ii is not 
necessary for him to institute a suit for possession. 
A suit IS governed by An tao Tbe vmt being 
neither in lubslanec nor in form a suit for pos- 
session of immovable properl), Art 14* has no 
appheaiion 1G4 1 C. 118 — 1936 Ol'N 784 
^=1936 O 387 

Arts 120 and 134 and S 10 Mortcaccu 
O f cNoowxD pRortari — Svrr roR thur rjtcr 
Mwrr -A suit for ejectment against the mortgagees 
of property dedicated 10 an endowment brought 
more than sia )ears aher tl e date* of mortgages 
being governed b) Art 130 is barred It cannot 
come Under S 10 of the Act as that Mrction 
expressly excludes assignees for considersison. 
Aor dors It come under Aft 13* as a Hindu Rcb 
gious I ndovsrnent does ndi consiiluie a trust 
svithm the meaning of the article and secondly 
the sun IS not fw pnssrsuon but merely foe 
rjmment. ifj I C. 48-1936 L, 784 Jwaba 
48 lA 30J-44 M 83: 

Art- l2l — Ineumbranre does not include 
adverse possession 4* C. 413 — 5^ I G 215. 
JirntOa 9K C. {roifowed ta 43 G. 779^ 
gt 1 C. A>if Article appi et also to ao assgnee. 
of a jxirrhasef W K »<l. 

Art 122 applies on!) u'ere a tuit n rsaiiw 
tamable on a judgraect. roC-Xl-N j8, 18 A. 


509 As to what judgment* can be sued upon, 
rre 8 B I 7 C 74 9 C W N 952 , 24 C 473 

WTiere a former suit ended m a declaratory judg- 
ment, and the decree wa* not framed in an 
eaeeulable form a suit vvill lie to enforce the 
nghts so declared and such a suit will be governed 
by An 132 40 LW 792—1934 M 6G5te67 

MUJ 4'3 

AJt 123 Scopt—SfeoC 79 14 V 936, 

25 M jGt When a suit is barred by this article 
the r ght to property u extinguuhed 23 B 80 
Suit for legacy falls under this article 56 B ttt 
— 12 1C 702— 13 Bom L.R 1025, 4> C 27* 
— 2S I C 370 (residuary legatee suing) , 95 M 
361 even if administration is also prayed for 
ancsllary ii was only ancillary to his claim for 
legacy arurle would apply 23 M 36/ 

Aan-icaaiUTv — Art 123 applies only where 
the suit IS brought against an executor or adminis 
trator or some penon Ugally chotgtJ mth tlu dufy 
of dutribuhpg the Mate 59 I A ?4— 54 A 93 — 
1932 PC 81-63 ML.J 371 (PC) Set eho 
14 B 236 ta M 487 iC M 6t (PB) , 34 
M 5H (FB) 0 C 79 17 OC t57-*4 1C 
45 44 C U N 321 1940 C 93 Art rsj does 

not appty 10 the claims of profits in the estate of a 
drrcasrd m rr*pect of mosabic properly 178 
^C 475^1938 R 416 The words 'faj/ahh" 
and ifiiveri^U in Col 3 ol Art 133 indicate 
that there must be some person who is under a 
duty to pay the legacy or to delivTr the ditln- 
buiive shares It unot necessary hovseverthat 
the persons Jable to pay must executor* or 
administrators They must be persons m pos- 
session of the estate and legally bound to pay the 
legacy or hand over the dntnbutive shares 
Hence, where a testator has in hrt will directed 
that the person in possession of his estate would 
pay maintenance allowanre to certain lady a 
suit 10 recover that allowance IS govcTTved by Art 
123 44 C.l\~N 2JI-1940 C. 93 (Article 
inappLeable to sj t eg nst co-bnr) |3 R 
40^-153 I C. 768^1034 R 318 But t/t 
40M 100 — 43ML.J 486-«=io 33M 457 bold rg 
ihat aruric applies to suits for 1-gacict agamit 
any person nghijy or vrrongly m possess ion of the 
estate A suit ty the pUmti'T 10 recover po»- 
tesuon of certaia Covemment Pr omissory Notes 
ift accordance with the term* of a wiU left by tSe 
oneinaf owner aramst the def-mdaot aU-g*^ to 
base ihe note* m hu cut odv contrary 10 the 
term* of the wCI cot gorrmed by Art. 135 as 
ibe defendant u not charred w% any duty of da 
tnbuu:^ the esu e. (59 I A. 74 (P C), *nd Fol 
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Description of suit 1 

1 Penod of limitation 

j Time from which penod 

1 begins to run 

131 To establish a penodically 
recumng right 

1 ‘[Twelve ycarsj 

[When the plaintiff is first refused 
! the enjoyment of the nght 


LEG REF 

'Substituted by Act XI of I9'’3, S 2 and 
Sen I for "Ditto 

NOTES 

non payment of rent for any period does not bar 
the landlord s right to have the rent assessed and 
to recover rent. Such a suit would fall under 
Art 131 and for the bar of limitation, there must 
be"some overt act such as refusal to pay the 
rent or assessment before tune begins to run 38 
CL.J 207=1923 C 39a Sti also 1936 ALJ 
1384-ILR (1937) All 140-1937A 57. «7 
PL.T 819=1937 P 96, 22 GWN 685=46 
IC 428, 19 1C 64 Suit to recover assessment 
on land held by the defendant adversely to the 
piamtiff for over 12 years u barred 40B 606— 
36 1 C 505 

Art 131 —Test as to apphcabihty of article 
1933!* 695=15010 242 Under Art 131 the 
mere exclusion from the enjoyment of a nght 
does not cause Ume to run, unless the exclusion ts 
the rnult of a refusal made upon a demand >8 
L L T 5 ^Vherc the particular Art 102 appbes, 
the more general Art 131 will be excluded 43 
L.W 431 = 1936 M »45®*70 MLJ 220 
Flamtin sued m CivUCourt tor a declaration that 
defendant was an under raiyat under him, that 
he (defendant) had dented that relationship and 
refused to pay rent to bun and further prayed 
for his eviction H«IJ, the Ovtl Court had juris 
diction only to decide whether the relationship 
of landlotd and tenant existed but not to grant 
relief of possession as this was within thejuriMic 
tion of Revenue Court under the Chota Nagpur 
Tenancy Act and that the article to be applied 
for deciding the question of limitation was Art 
l3i,andnot Art 142 or 143 1933 P 695 
article applies to suits to recover moncp due 
imdcr a periodically rccumng nght, whether or 
not there is prayer for declaration that the 
plamUff u cnUiIed to such a rent 38 M 916 
=26 MLJ 377 Right to recover rent IS perio- 
dically recumng nght 28 I C 600=13 A L.J 
333 . 16WR.201 , i4hLL.J 477 Article not 
confined to suits for declaration of a title but 
includes the recovery of arrears in respect of ^e 
nght 34 A 246=9 AL.J 297, 38 M 9'6= 
26MUJ 377 Buts«55B 193 below WTiere 
a flaim u expressly for arrean of revenue and 
not for the esubluhmcnt of a nght. Art 62 and 
not Art 131 applies Art 131 applies in express 
lerms to a svut to establish penodically rccumug 
right and ijot to recover sums due under such a 
right A suit may claim both the reliefs, but 
while the former claim falls under Art. 131, the 
latter claim falls under Aru 62 55 B 193= 

131 1 a 465=193* D 1O9 as toscopcandap 
plicauon of arucle sew also 16 M 29.} Article 
does not apply where there is no relationship of 
landlord and tenant 45 ^ 638=60 I C. B92 
Perpetual and penodically recurring right — 
Diittnclion See 39 M t»J 492 58 1 C jBQ 
Right of muiwalti to leomiah allowances received 
by anoi) er— Arucle not applicable 58 I C. 788 
A cla m to get a marubam or an annual alowanre 
from o u of the revenue collections is s 
calljr rrcumng nght, witlun the meaning 


of Art 131 164 I C 794=44 L.W 250=1936 

M 704 Where the essence of the claim m a suit 
IS the establishment of the tide of the plaintiff as 
against a nval claimant, to an office to which a 
remuneration periodically payable by Govern- 
ment IS attached and not the estabhshment of 
the liability of the Government to maie the 
rccurrmg payment in question, Art 131 cannot 
have any application Though the Government 
is a party to the suit, if there u no pra>cr for 
recovery of speafied sums from the Government, 
and if all that the plaintiff asbs is to make binding 
on the Government a decision as to the nval 
claims orhimself and another to an office to which 
certain emoluments payable penodically by the 
Govemment are atta^cd, it cannot be said 
to be a suit against the Government to establish 
a nght to rcceivecmoIuments,because the essential 
question in the suit u not the Iiabihty of the 
Government to make a payment under a penodi 
tally rccumng right. 1939 M 570=(i939) l 
ML.J 476 Jreabi»53L.W 325=1941) iML 
J 374. *94* P ”6, Suit to establish 
nght to ofTcnngs of temple— Ardcle apphed 23 
OC 346=54 IC 540 The following lw>e 
also been held to be penodically recumng nghts, 
— A claim to worship an idol for a particular 
penod m the year 8 C 807 , a nght to recover 
buna] fees 24 W R 385 , a nght to rewive a 
monthly allowance from a lemindan 7 M 341, 
A claim to recover water cess illegally levied is 
not a suit to establish penodically recumng 
right 37 M 322=24 ML.J 365, a suit for 
a declaration that plaintiff is entitled to a certain 
share m the oiTerings of a temple is a suit to 
establish a^nodically recurring nght 22 O C 
346=54 1 C 540 If a decree for rent has been 
passed within 12 years before the subsequent suit 
for rent has been instituted, the claim is not barred 
by Ume I2 I C 329 See also ILR (1937) 

A 120 1937 All 57 (siut for ground 
rent where plainti^s nght was deiued 
12 years before suit) 1941 P 201 
A claim to enhance rent is a recumng 
cause of action and limitation runs from the date 
of refusal \\ here the nght to enhance the rent 
u based not on a contract but on statute, the 
arude would not apply 1924 P 193 Set also 
2 PL.J 124=39 I G 85 A party whose ngh* 
to vialtiana u denied must sue within 1 2 years 
refusal The arbcle does not apply where m a 
previous suit ptainUff has got a declaration of his 
iiile 4a I a 664 , 2 P L.W 64 In 1889 the 
nght to 2 per cent of the C^vemment assessm^ 
conferred on the plainUff s ancestor was altered 
into one for a fixed annual sum. In 19*3 
his claims to the old percentage were definitely 
negatived Held that Art 131 and not Arts 14 
or 120 applied and the suit was well in tune as 
It was withm la years of the refusal by »h® 
Government in 1913 to admit any right m IW 
plaintilT to a vanabTe annual sum 61 1 A >9" 

=58 n 306=1931 p c. 108=66 MLJ 64 

(lC)‘niere must be a definite demand andref^ 
Mere ommion to exercise the nght will not » „ 
a Mnod of adverse possession 4*^ 

1 U 54 Set also 21 I C. 179= 19 3 I 
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Description of suit 

Penod of limitation 

Time from which period 
begins to run 

132 To enforce payment of money 
chafed upon immovable property 

*[EsiJ>limalton — For the purposes of 
this article — 

(а) the allowance and fees respec- 
tively called maltkana and haoqs and 

(б) the value of any agricultural or 
other produce the right to receive 
which is Secured by a chaise upon 
immovable property, *[and (e) advances 
secured by mortgage by depiosit ot title 
deed shall be deemed to be money 
charged upon immovable property ] 

’{Twelve years] 

When the money sued for 
becomes due 


LEG REF 

^ Substituted by Aft XI of 1923 for ‘ Ditto ” 
•Explanation substituted by Act I of 1927 
* Added by Act XXI of 1929 
NOTES 

46 PWR 1914—23 IC 445 As" to what 
constitutes refusal stt 7 hi 341 Mortgage and 
lease— Expiry of lease — Suit by mortgagee for 
mortgage money and profits after ta years 
Held barred anti that this article did not apply 


M 981=31 MLJ 864, 47 IC 655 
To j^AN-s IN Kino —A suit to recover the value 
of paddy charged upon immovable property u 
*32 64 1 C 310 . 64 I C 210 

^25CWN 57, 58 I C 995=23 OWN 951 
5ee<iha32CLJ aai 47 C l25=23 CwN 
“4t . 33 A 708, 50 I C 608= 

29 C L J 368 

To MoRTOACcs —Where a mortgage is for a 
denmte penod it means that during that penod 
neither the debtor u Lable to pay nor the cr^uor 
IS entitled to recoser the debt For the debtors 
Standing trees default during the term of the mortgage to be 
are immovable property within Art 132 9IC regarded as a cause of action for the suit the 
478 A turn of worship is not an interest m default ought to be such as would entitle’ the 
immo\ able property and a suit to enforce a mort mortgagor to redeem Ufore the expiry of the 

gage ofsuch a nght IS RONcmed by Art 120 and term "’here it u clear from the document that 
not by Art 13a 46 C 455-22 C"N 094 there was no intention that the mortgagee should 

An lee factory and interest under mortgage deed be giscn the nght to recover the entire amount 
are immoc able properties 103 I C 742 = »927 of the mortgage debu simply on the occurrence 
L 373 A suit to recover mahltana is gosemed * ' 

by Art 132 where the plaintiff seeks to recover it 


in respect of an interest m land and to such 
suit, Art 131 does not apply 1934 P 44 See 
also 40 I C 6G4 2 P L \V 74 14 Luck 467 

— I938 0"N 1368=19390 57 46 LW 35O 
(suit for arrears of lanm/ra or percentage o 
melwaram of icmmdan villages) 

ArPUCABILTTY OF ArTICIZ TO InTTALMENT 
— \S'herc under a bond the whole amount 
becomes payable on default in the pajment of 
instalments the mone> becomes due under 
Art 132 v\hen a default is made and tints runt 
fiom the date of default 63 I C. C8G = 19 A J 
= 142 IC. 64= '' 


»t2 , 8 luck 240 = 142 rc 64=1933' O ^6 
(F D ) The test is obligation undertaken by the 
borrower under the btmd 63 I C 886=19 
AL.j 712 63 ! C 25= 19 A L.J 456, 

57A 400 28I C910 Aeceptanccofoserdue 
instalments if amounts to vaiwr 27 CW N 

B03" if>'4 C 13*9 "liere tl ere IS an option So 

the mortpaeee to sue for the v*hole amount on 
default oi pa)-ment of interest or to vait unUl 

the penod f ant I e must sue fu- the vthole amount 

as to v*hen the cause of action therefor accrued. 

31 IC 8.18-153 P\\ R 1015, 45 1C. ei*, 

32 1 C 351 See else 59 I.A 3-6=63 

VtL.J 1^7-7 Luek. 44“ (PC) , 64 MLj Coo 
= 37 I." 751 lmtaL*ne"t bond— ArrTan of 
interest— ^—isuon to sue, if amou-ts to %>-aiiTT 
20 I C 854-113 PL-R lOiC WahsCilC 
-62-10.1 M N 384 , 20 AL.J 516 
to action vhen accrues — Ins a’Tiert brot 

CC M — 


mortgage debu simply on the occurrence 
of a default of payment of the annual interest, 
the nght to sue for the entire amount cannot anse 
till the expiry of the term fixed Art 13a would 
come into operation only when the mortgagee u 
bound to sue and not when he has the option to 
!i'*r '' 5>5-»939 N 242 A 

default ejame in a mortgage bond which provides 
that m default of pa>-ment of any instalment 
supulated the whole money should b«rTOme due 
IS CTCIusnety for the benefit of the mortgagee 
and It giics him an option either to enforce his 
aecunty at onre on default or, if the security » 
ample, to stand b> his invTstment the full term 

of the iwrtgage If the mortgagee accepu oav. 

menu of overdue iniulments which are Imderrf 
to him he must be Uken to hate waived his right 
of enforcing the default clause in the bofvd and 
bmiiation does not run 1938 \I 8t6-fJoiBl 
2 MLJ 251 ^*,eI«4olLm.LR 47‘TuVi 
on mongigr— Supulauon in bond that who'e 
amount would beocme pa>-able on default to 
pay interest for 3 >Tars— Default commm«i_ 
Subeetjuenl paj-raeni ©f interest— Limitation— 
Temunus a ™ 40 P LR. 57« = I933 L 5-0 

*1^ 43 CU_V 33=1939 c. ^ 
charged on immovaUc pro^>'— Suit to enf^ce 
pume rwtrace against balance of sale proegeds 
in the bands of pnor n>ortgag-e— Sa.t rovetn-d 
^'e^ ^54-4j I -A. 45. SstelM 
icm S t^ («tii:t fir money doe under CFsrtnge 
l« ccmditaoeud lalet r.1-rre a iLrd 
Rig»-I pats cCT hSe £nt mortgage to which Le become, 

! 39 r-ijtlrd bj r-brcrauciQ arid e!.— ^ tsSotex t 
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NOTES. 

piionty agauui the mesne incumbrancer, the 
claim IS barred if brought more than la years 
after the expiry of the terra of the first mortage 
39 C 527=22 MLJ 468 (PC). 52 MLJ 
532 i«aZsoig3oN 166, 8 0IVN 522 The 
starting pomt for the cnforcenient of a cbai^ 
acquired by one of the mortgagors who redeem^ 
the whole mortgage u the date of payment 137 
IC 86= 1932 A 250 faSA 48a (P C.), Foil ], 
105 I C 302 Set eho iga8 A a5i*=i09 
I C 38=26 A L J ao8 , set 35 C W N 409= 
1931 C 251 (FB) overruling the deemon 
xn 25 C \V N 283 and holding that a suit 
by a redeemmg co-mortgagor for contti- 
butiOD can be filed within 12 yean of the date on 
which the original mortage was paid and 11 not 
barred if instituted beyond the period vnttun 
which the onginal mortgagee could institute hu 
suit on the mortgage, had it not been redeemed 
See also 1936 M 500= 70 MLJ 532, 1936 
^L 782 =44LW J35 , 154 IC 267=1935 

O 245, 13 P 356=t934 P . >938 
OWN 290 Where a subsequent mort- 
gagee pays off a pnor mortgage and acquires 
rights of subrogauon under that mortgage, he 
must enforce the rights so acquired before a stui 
on that mortgage would be ume barred >64 
IC 725«»i930 ALJ 586=1936 A 636 
A suit by a simple mortgagee for sale 
against the mortgagor or persons claiming 
undts the mott|«or ts generned by Art 132 
59 M. 3J2»a44 L \V 587 = 1936 M 70 Where 
a decree for sale on a morigage has been conierted 
into immovable property, me mortgagee of such 
decree is entitled to the benefit of not only the 
new secueuy , but also of Ast 132 37 I C 4= 

39 A 74 Set also 63 I C 504 A suit for sale 
of anccstial property mortgaged by Hindu father 
IS governed by Art 132 19 I C 878=17 CW 

N 102a Art 132 applies to a suit to enforce a 
second mortgage executed in consideration of a 
pnor mortgage and a fresh advance i92t L 

293 Claim for penonal decree is under Art «»6 

1930 L 993 Art 132 docs not apply 
for redemption of the prior mortgage brougM 
by the puisne mortgagee who was aut^ns^ 
by the mortgagor to redeem the eathcr mortg^c 
3iPLR ^A.9331. 5«3— ll' 

1934 A 046=15310 *53 1 ~ 

■ '935 O OWJ} 290 Ajuitbv a 

pJmapal » .ofScc " ch..*. on nnmov'.l.fc 
ptoptrty crattd by an agent to treure momo 
nhiih Augltt bo fouiitl to havtt Mott dtfaltaM 
byhim.u gotcmcdbyArt 13J 44 C » N 793 

-7J OUJ 49»“'M' ° “57 Ithcre.porton 

of tint mongagod property u acgntrtd under Ibo 
Land Acqoiiitton Act and the mortgagor intb- 
tlraws the compensation money, a suit bled by Hie 
morigagec to enforce ftis security and claiming a 
aimpfe money decree m respect of the comp«fn- 
salion money vMthdra'^, w a suU 'to enforce 
pat-ment of roone> charged upon immovable 
ptopertv ' wtthm the rnctmng of ,Art 133 The 
cai^ of action w not the witiidrawai of the 

e-impensauon money, but the nonpayment *f 

lie mortgage debt J 5*3= 

193OAL.J 

On«a MisexLtAKCOts otrrs— -TTiu arucle 
■ppt«e» a!«> (1) to foreclmurc sum (jq J c, 465 
= i&OC 157, pot' 1081, 1333 o 17OJ , 


(2) suit by first mortgagee against second mort- 
gagee, v/Jio has foreclosed the mortgage (34 I C 
704=12 NLR go) , (3) suit or applicauoa 
under S 48 of the Dec Agn Rel Act (to I C. 
910=13 BomLR. 284), (4) suit to enforce 
existing charge (45 B 597=60X0 903) Sums 
claimed by the Mumcipality on account of bouse 
tax and water-tax are declared by statute to be a 
first charge uMn the buddings or lands with 
reference to which the tax 13 imposed Coiut- 
queotly, Act 132 applies to a suit to rccoter such 
sums 123 I C 379 See also 1939 A 510 
Even though money is payable “on demand” 
actual demand ts not necessary under this article 
31 1 C 335=1916 M W N 121 Suit against the 
surety on a mere money bond ts not a suit for 
payment of money charged on immovable pro- 
perty 105 IC 168=53 MLJ 433 Where 
plamtilT asks for money decree ordy and does not 
seek to enforce a charge on immovable property, 
Art 132 docs not apply 56 A 711 = 1935 A 
239 A sun by the shebait of a temple who made 
certain payments under S 170, B T Act, to 
enforce a statutory mortgage under S 171,1s 
governed by Art 132 35 OWN 678— = 193* 
C 493 aba A I R *939 A 510 (Su luncicr 
V P Mun Act, S 177) Suit for tlic enforce- 
ment of a charge over properties furnished as 
security under a bond executed as a condition 
for stay of execution is governed by Art 132 

1933 MWN 466 See also 1336 L 784 (suit to 

«ect mortgagee of endowed property) Vendee 
directed to pay mortgage debt — Failure to pay— 
Suit on the oasis of breach of contract is governed 
by Art 132 107 I C 679 See also 1036 A 

O70 A suit to recover ro>alucs charged upon 
lease hold premises is subject to la years’ linu- 
taiioit period (Art 132) 38 OWN 461 = 1934 

PC 119=66 MLJ 479 (PC) The vender 
has a statutory charge over property in the hands 
of the vendee for purchase money left with the 
vendee, and lunicauon is la years under Art 132 

1934 A L.J 682=1934 A 525 ifeobffi936A 

870 A Hindu widow 3 maintenance is not a 
charge on her husband’s properties and a suit 
W recover arrears of maintenance is not governed 
by Aft «32 12 P 869 J«ah(>43LW 711 

(Malabar larwad) 1936 O \VN 802=1936 
O 413 

StartuvO poi*tT or LiurrATioM uisper this 
Articix — Set 20 ALJ 140=1952 A 37, 19 
ALJ 827, and 406, 59 M 312= 1936 M 70, 
17 ALJ 1068=42 A 70, 12 ALJ 982=36 
A 567 . 0 A L J 233 , 35 B 438 , 192a P 499 
v'hcre mortgage is evidenced by a promissory 
note anompanied by deposit of title-deeds, la 
years limitation does not run from date of exe- 
cution of promissory note, merely because pro- 
missory note IS payable on demand The quei- 
uon to be considered is whether tlie words on 
denund arc mere words, or whether, looking 
at the whole document, it is really intended that 
thcslemand should be made lieforc the liability 
lopay arises 148 IC 721 = 19345. 51. Under 
Art 132 money can become due onlv when the 
mortgagee cm sue for his money and nho the 
irorlgagor can redeem ihe mortgaged property 
ALJ 37 ««i 934 A 

Art 13a IS not applicable to a suit by » inumo- 
rccov ery of property Ux wliicli >• m*"* 

• charge on tlie property under S 85 >hc 
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Descnption of suit 

Period of limitation | 


*>33 [OmitUd bjt Acl I of 1929J 

■■1 



LEG REF 

* \Vhjch has been ormtted by Act I of 1929 
ran as follows — 

133 To recover move- [Twelve The date of 
able property convey cd or years] the purchase 
beejuealbed m trust, de- 
posited or pawned, and 
afterwards bought from 
the trustee, depositary or 
pawnee for a viuable con 
consideration 


NOTES 

Madras District Muniapahties Act of 1920 
Such a suit u governed by S 345 of the Madras 
District Municipahties Act and must be instituted 
within three years from the date of the cause of 
acuon 4 iL\V 457=1935 M 378 The ques- 
tion when mooey «u^ for becomes due has lo be 
deaded with reference to the terms of each bond 
134X0 609=11931 P 985 Suit on mortgage — 
Option given to mortgagee to enforce payment of 
whole in default of instalment— Time begins lo 
run from the date of the first default in payment 
1027 A « 44“99 I C 76* On this point, tt* 
awe 1928 M 637*= 107 I C 650, 10810768, 
6 0 ^^N 925—19290 536, 138 I C 7 *' 6 ” 
1932 O 953 But ut 7 Luck 442 (PC) xnfta 
In the case of a mortgage deed payable m demand 
time runs from the date of the loan and not from 
the date of demand 6 R 297 — 1928 R 189 
^STicre period u fixed, time runs from that date 
1928 O 9B9-3 Luck 439 (FB) , <t/w 1941 
Smd 158 , notwithstanding any option Riven to 
the mortgagee to sue in case m arty detautt by 
mortgagor 30 A 328— 1928 A 159 S*r cUa 
•935 ALJ 5»5*=«935 A 421, 19280 493, 
1931 AL.J 39 = 133 IC 311 = 1931 A 303, 
t 3 « XC 547 “« 93 « A 537 . 43 CWN 38= 
68CL.J 109 = 19390 sC Clause crapowenng 
the mortgagee to sue on default should be deemed 
to have been insened exclusively for his benefit 
and as such it would giv-c him an option to enfbroe 
the lecunty at once or stand b) his investment 
for the full term of the mortgage 64 M l^J C06 
-37L.^^ 73 > . SDI-A 376=7 Luck 443 =% 
MUj 187 (PC.), 30 N L.R 390 = 1934 N 
igi In such a case, the mortgagee has successive 
or rerumng causes of action, and it is left to his 
option to avail f imself of any one of these causes 
ol action, and base his amt upon any of them 
tS4 I C. C09- 1931 r 385 WTien the deed of 
mnngace entitles a mortgagee lo institute a suii 
foe a relief under the mortgage on default being 
made on pavmeni of interest agreed to ^ paid 
yrarlv, the hmiiatiun commences m run from 
the date of auch default in spite of a further 
covenant to the effen that the mortgagee mav 
TOt sue on such a default B Luck 240 = 19330 

W(FB.) The mortgage-money dorsBof become 

due within the meaning of Art 132 urtB the 
mortgagor's nght to le d een and the mortgagee t 
rtghl to enforce hh security have accrued. Stt 


yLuck 442 (PC),JuAra The rule as to starting 
poult is the same even 111 respect of applications 
under O 34 R 6 C P Code, for personal 
decree I934 ALJ 261 = 1934 A 397 (PB) 
Applicability— Puisne mortgagee obtaining de- 
fer sale without impleading pnor mortgagee— 
Subsequent suit to redeem prior mortgage 
Art 148 applies and not Art 132 33CWN 
lofiyfrB) d'crtftolLR (1937) N 367= 1037 
N 205 VVhere the mortgage is a combination 
of usufructuary with simple mortgage, a suit to 
recover mortgage money from lands brought 
after 12 years of the execution of the mortgage- 
deed u barred by Art 132 1929 S 235 The 

amount due on a simple mortgage was payable 
in 1909 In 1914 the simple mortgagee brought 
a suit for sale on which he omitted to implead 
certain subsequent purchasers of the equity of 
redempuon In 1924 the properties were m 
execution of the mortgage decree sold by Court 
and purchased by the ^aintiff In 1026 the plain 
tiff sued to recover poaession from the purdhasen 
of the equity of redemption and subsequently 
applied to amend his plaint and add a prayer for 
a decree for sale IltU, a suit for sale should hav e 
been brought within twelve years from when the 
amount fell due (i e 1 909) and not from the date 
fixed by the rnortgage decree , the relief sought 
by the amendment was time barred eien at the 
date of plaint 61 MLJ 3 i 6 -> 33 lC 497— 
1931 M 542 frrehefioC 1193 — 19330 gi2 
Where twelve years have expired from the date 
of repayment fixed in the mortgages a suit 
whether for sale or for foreclosure u f^ima font 
barred by bmnation under An 133 Thcreceipi 
however of rent by the mortgagee of a poriion 
of the morigared property wiU save limitation 
under S 30 of the Act Similarly a valid acknow 
Icdgment will extend the period of limitation by 
virtueofS 19 6 OWN 393=11910 835 

4 \'heTe there is breach of warranty as to pmsession 
before the expiry of the term fixed and the mort 
gagee was diipo»etsed, starting point of hmi 
tation is the date of dupossesiion 1930 C 703 
4 Miere a mortgagee u not bound by the tenm of 
the mwtfgage t® enter >nio poneision of the 
mortgaged pmpcTty and to apply the rents and 
profit* ihcrrof towards the payment of the debts 
though he has power to do so, the mere fact that 
the mongagee perrmu the mortgagor to receive 
the rents and profits from a certain year docs not 
give nse to » cause ©faction No speafic time 
having been fixrd for the payment of the debt. 
the money does not become due and the cause of 
acuon does not arise until demaiul for the pay- 
roent of the mortgage debt is made by the mort- 
gagee and It refused by the mortgagor 57 I.A. 
>34-51 H 495=59 MUJ 377 A cUim to 
enforte contnbuuon is governed by Art. 132 and 
point It the tinr srftfn the money 
sued for becomes due 7 O .N 401 — 1030 Q 
260. Mortgage suit— Submenion of mon^ged 
jWTwtty imder water— No sutpeimon of Unu 
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NOTES 

pnonty against ilie mesne incumbrancer, the 
claim 15 barred if brought more than ia yean 
after the expiry of the term of the first mortgage 
39 G 527=22 MX.J 46a (PC) , 54 Ml. j 
532 See also iq^qN i 66 , SOWN 522 The 
starting point for the enforcement of a charge 
acquired by one of the mortgagors who redeemed 
the whole mortgage is the date of payment 137 
IC 86=1932 A 250 [28 A 482 (P C ), FoMj, 

105 I C 302 Set also 192& A 251 = 109 
I G 38=56 A L J 208 , St* 35 C %V N 409= 
1931 C 251 (FB) overruling the deasion 
m 25 C W N 283 and holding that a auit 
by a redeeming co mortgagor for contri- 
bution can be filra within 12 yean of the date on 
which the original mortgage was paid and is not 
barred if instituted beyond the penod within 
which the original mortgagee could institute his 
suit on the mortgage, had it not been redeemed 
St* also 1936 M 500= 70 MLJ 532, 1936 
M 782=44LW I35,*54IC 267=t935 

O 245, 13 P 356=1924 P 61a, 1938 
O 5V N 290 Where a subsequent mort 
gaeee pays off a pnor mortgage and acquires 
n^ts of subrogation under tjiat mortgage, be 
must enforce the rights so acquired before a siut 
on that mortgage would be tune barred 164 
1C 725««I936 ALJ 586=1936 A 636 
A suit by a simple mortgagee for sale 
against the mortgagor or persons claiming 
under the mortgagor is governed by Art 132 
59 M 3raa»44LW S87»X936 M 70 UTiere 
a decree for sale on a mortgage has been converted 
into immovable property, the mortgagee of su^ 
decree is entitled to the benefit of not only the 
new security, but also of Art 132 37 I C 4« 

30 A 74 See also 63 I G 504 A suit for sale 
of ancestral property mortgaged by Hindu father 
is governed by Art 132 19 IC 878— lyCW 

N 1023 Art 132 applies to a suit to enforce a 
second mortgage executed m consideration of a 
prior mortgage and a fresh advance 19** L 

293 Claim for personal decree is under Art. iiC 

1930 I 993 Art 13a does not apply to a suit 
for redemption of the prior morigage wougW 
by the puisne mortgagee who was autt^nsed 
by the mortgagor to redeem the earlier mortgage 
siri-R 5oa-.533l'59-‘<‘"5fr: 

1934 A 946=153 IC ^4 » *53 * ^ 

*9^ O i39=i|38 O^^N 290 A suit by a 
pnnapal to enforce a charge on wmrovable 
property created by an agent to secure »nw«« 
which might be found to have been dtfakated 

bylum,is go%ctflcdbyArt 13a 44 793 

=75CL.f 4Co=='t94» C 257 U here a portion 
of the mortgaged property is acquired under the 
Land iVcquwuon Act and the mor(gSs«f ««« 
draws the compensaiion money, a suit filed by the 
mortcagec to enforce bis secuniy and claiming a 
sunpJe money decree m respect of the coropen- 
sation money withdrawn, is a suit ‘to epfwce 
pavment of money cnvrged upon immovable 
property ' within ihc meaning of Art »J2 The 
cause of aeiion 1* not the withdrawal of the 
cainpensauon raooev, non payment of 

lie mortgage debt MR (imO) AH 5*3^ 
S91QAL.J 3i3»i930A.2ai (I ») 

Orsiaa Miscat-iAMOVS Sv-tts— T hu article 

applj«-» alto <i) to foreclo-ute sunt (20 I C 165 

-tCOC iM » rjO \\ V loH* . 193a O 178) , 


(2) suit by first mortgagee against second mort- 
gagee, who has foreclosed the mortsage (34 I C 
704=12 NLR 90), (3) suit or application 
under S 48 of the Dec Agri Rel Act (10 I C 
9to= 13 Bom L R 284) , {4) suit to enforce 
existing charge (45 B 597=60 I C 903) Sums 
cUim^ by the Muniapality on account ofhouse- 
tax and svatcr tax are declared by statute to be a 
first chaige upon the buildings or lands with 
reference to which the tax is imposed Conse- 
quently Art 132 applies to a suit to recover such 
sums J23 1 C 379 See alsa 1939 A 510 
Even though money is payable “ on demand ’ 
actual demand is not necessary ursdec tins atticle 
31 1 G 335=igt6M U N 121 Suit against the 
surely on a mere money bond is not a suit for 
payment of money charged on inimovabie pro 
perty 105 IC 168=53 MLJ 453 NVherc 
plamtifT asks for money decree only and does not 
seek to enforce a charge on immovable property, 
Alt 132 does not apply 56 A 7it‘=*i935 A 
239 A suit by the shebait of a temple who made 
certain, payroenls under S 170, B T Act to 
enforce a statutory morigage under S 171,1* 
governed by Art 13a 35CVVN 678= = i93> 
C. 493 Set also AIK 1939 A 510 (Su lunder 
U B Mun Act, S 177) Suit for the enforce 
merit of a charge over propcrscs furnished as 
security under a bond executed as a condition 
for stay of execution u governed by Art 132 
‘933 ^ ^ 

eject mortgagee of endowed property) Vendee 
Erected to pay mortgage debt— Failure to pay— 
Suit on the oasis of breach of contract is governed 
by Art 13a to? 1 C 679 Sh also 1936 A 
870 A suit to recoNer royalties charged upon 
lease h^d premises vs subject to ta years' lirm 
ration period {Art 13a) 38 C MT 48i**i934 

PC H9«=66 M L-J 479 (PC) The vendor 
has a slaiutory charge over property m the hand* 
of the vendee for purchase money left with the 
vendee, and limitation is la years under Art 132 
1934ALJ 682*1934 A, 525 6’»a/io 1936A 

870 A Hindu widow’s maintenance i* not a 
chaige on her husband a properties and a suit 
to recover arrears of maintenance is not governed 
by Arl 132 i" P 869 See also 711 

(Malabar tarwad) 1936 O WN 892=1936 

O 413 

STAR■^^c porrrr or Lisutatiom under Tins 
Article — See 20 AL.J 140=1922 A 37 , 19 
ALJ 827, and 406, 59 M 3ia=t936M 70, 
17 AL.J to68=42 A 70, 12AL.J 982=36 
A 567 , 8 A L.J 233 , 35 B 438 , 1922 P 499 
ttoerc mortgage is evidenced by a promivioey 
note accompanied by deposit of title-deeds, 12 
years liiruiation does not run from date of exc 
eution of promissory note, merely because pro- 
twwory note is payable on demand The qu« 
Uon to be considered is whether the words on 
deitund are mere words or whether, looking 
at the whole document, it is rcaJiy intended that 
the demand should be made before t/ie JiabiJiiy 
mp-tyarises 148 I G 721 = 193411 51 Under 
Art *32 money can become due only when ihe 
mortgagee can sue for bis money and also ih* 
m?ri|,agor can redeem the mortgaced proper*) 

37i = »93^{ A *?’ 

i* *3* sv not applicable lo a suit by a mumn 
psbiy for recovery of property tax v»hith u *'’v* 

« nitl charge on the property under S 83 




Art \33) T«e 1m>iak Limitatiok Act (IX or 1903) 


3539 


Descnpiion of suit 1 

Period of limitation j 

Time from which period 
begins to tun 

‘*33 bj Act t «f 1923] j 



LEG REF 

' NS'hich has hetn omitted Act 1 of 1959 
ran as follow-! — 

*33 "Fo fecovrr mose« [Twt 1 \t The date of 
able propert> convey ed or ^Tars] thcpurchaie 
b^ueathed in tn»t, dc» 
pouted or pawned, and 
afterward! bought from 
the trustee, dep>outary or 
pawnee for & s-aluable con 
consideration 


^OTES 

Madras Distnct htuniapahties Act of 1910 
Such a suit is gos-emed by S 345 of the hfadras 
Dutnet Mumapalities Act and must be instiluicd 
within three ^-can from the date of the ouie of 
action. 41 L \\ 457 »*t 935 ^1 37O The ques 
bon when mone) sum for becomes due has to be 
deaded with reference to the terms of each bond 
134X0 Cog* 1931 P aCj Stilt on mortgage— 
Option giten to mortgagee to enforce payment of 
whole in default of instalment— Time begins to 
run from the date of the first default in payment 
1037 A 344*99 I C ^mt, it* 

tun tgaS hf 637*107 ^ C C30 , ro6 1 C jC 9 , 
6 0XVN 935*19390 530, 138 1 C. 7fl6* 
1933 O 333 But it* 7 Luck 443 (PC) Vffia 
In the case of a mortgage deed payable on demand 
tune runs from the date of the loan and not from 
the date of demand 6 R 397*1938 R 169 
WTicce penod is fixed, time runs from that date 
1938 O 389*3 huck 439 (F B ) , itt abc 1941 
Sind 158 , notwithstanding any opbon given to 
the jnorigagee to sue in case of any default by 
mortgagor 50 A 338=1938 A 159 Srt aba 
1935 A.L.J 421, 1338 O 493, 

J931 AL.J IC 311 = 1931 A 203, 

*3* IC 547 -i 93« A 537 43 OWN 38= 

68CL.J 109=19390 36 Clause empowenng 
the mortgagee to sue on default should be deemed 
to have been inserted exclusively for his benefit 
and as such it would gii e him an option to enforce 
the secunty at once or stand by hu investment 
for the full term of the mortgage 64 M l„J 606 
=37 LW 751, 59 I A 376=7 Luck 443=63 
ML.J 187 (PC), 30NLR 390=1934 N 
igi In such a case, the mortgagee has successive 
or recurnng causes of action, and if is left to ha 
option to avail hunself of any one of these cause) 
of acbon and base hu suit upon any of them 
134 I G 609=1931 P 385 Whtn the deed of 
mortgage enutles a mortgagee to instilule a suit 
for a relief under the mortgage on default being 
made on payment of micrm agreed to be paid 
yearly, the limitation commences to run from 
the date of such default m spite of a further 
covenant to the effect that the mortgagee may 
not sue on such a default 8 Luck 240=19330 

^(FB) The mortgage money docs not bec^e 

due wnhm the meaning of Art 133 until the 
mortgagor s nght to redeem and the mortgagee's 
right to enforce fib sect/nfy have accru^ Stt 


7 Luck 4f3 (P C ), iv/fis The rule as to starting 
point It the same even in respect of appUcabont 
under O 3} R 6 C P Code, for personal 
decree ip34AL.J 2G! = I93{A 397 (FB) 
Applicability — Puiine mortgagee obtaining de- 
for sale without impleading pnor mortgagee— 
Subiequeni suit to redeem pnor mortgage 
Art (48 applies and not Art 132 33 C.«^' 

1067 (FBI Jrrtf£feIL.R (1937) N 367*1037 
N 305 \\bere the mortgage u a combination 
of uiufnictuar) with simple mortgage, a suit to 
recover mortgage money from lands brought 
after ta yean of the execution of the morigage- 
deed is barred by ,\rt 133 1939 S 335 The 

amount due on a simple mortgage was payable 
ifi tpop In 1914 the simple mortgagee Drought 
a suit for sale on which he omittea to implead 
certain subsequent purchasers of the equity of 
redemption In 1924 the properbo were m 
execution of the mortgage decree sold by Court 
and purchased by the ^aintiff In tgsfi the plsun* 
ufTsued to recover possnsion from the purehasers 
of the equity of redemption and subsequently 
applied to amend his plamt and add a prayer fbr 
a decree for sale tltlJ, a suit for sale should have 
been brought within tivelve >Tafs from when the 
amount fell due (1 1 1909) and not from the date 
fixed by the mortgage deaee , the relief sought 
by the amendment was time barred even at the 
dateofplamt 61 MLJ 316*13310 497* 
*93* M 542 Steaba$oC 1193-19330 Qia 
Where twelve yean have expired from the date 
of repayment fixed in the mortgages a suit 
whether for sale or for foreclosure is /yima faae 
barrcdbylimitationunderArt 13a ThereKipt 
however, of rent by the mortgagee of a portion 
of the mortgaged property will save limitation 

underS aoofihcAct Similarly a valid acknow- 
ledgment will extend the penod of limitation by 
virtueofS 19 6 OWN 393 = 11910 835 

Where there is breach of warranty as to possession 
before the expiry of the term fixed and the mort 
gagee was dispossessed, starting point of hmi 
tation H the date of dispossession 1930 C 703 
Where a mortgagee is not bound by the temu of 
the mortggage to enter into possession of the 
mortgaged property and to apply the rents and 
profits thereof towards the payment of the debts 
though he has power to do so, the mere fact that 
the mortgagee permits the mortgagor to receive 
the rents and profits from a certain year does not 
give nse to a cause of action No specific time 
having been fixed for the payment of ihc debt, 
the money does not become due and the cause of 
acuon does not arise until demadd for the pay. 
ment of the mortgage debt is made by the mort 
gagee and is refused by the mortgagor 57 I A 
*34=54 B 495-59 ML.J 379- A claim to 
enforce contribution is governed by Art 13* and 
the s^ng point « the time when the money 
sued for becomes due 70IVN 401 = 10300 
260 Mortgage nut— Submenion of mortM^ed 
poiperty mder water— No tutpensien of hmi 
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Description of suit j 

Period of limitation j 

Time from which period 
begins to run 

134 To recover possession of im- 
movable property conveyed or be- 
queathed in trust or mortgaged and 
afterwards transferred by the trustee or 
mortgagee for a valuable consideration 

^[Twelve years] 

i 

‘[When the transfer becomes 
known to the plaintiff] 


LEG REr mortgage, if in fact he purported to transfer the 

* Substituted by Act I of 1929 property to the transferee 56 I A 192 

S R Murthy G 47 22-743 NOTES =51 A 367 = 1929 P C 158 (PC) A close 

perusal of Art 134 would show that it was 
NOTES. brought into existence with the object of enablir^ 

‘ation 14$ I C. 856=1933 P 693 the ^ing of suits for possession of properties 

Art 134 Scope op Article 36 C L J primanly mortgaged and subsequently transferred 
35=50 C 39=19230 t Where the mortgagee by the mortgagees in excess of their nghls 
sells the property to a stranger and then repur- Since Art 134 contains a stringent provision of 
chases it, his possession is not as representative Jaw the onus of proving facts which would attract 
of the purchaser, but only as a mort^gee and is the provisions of this in preference to Art 148 or 

bable to be redeemed within 60 years 58 I C even possibly Art 144, would he heavily on the 

39 < 44 8 848 , 29 I G 403 , 45 I C 549 A party who wishes to claim the benefit of an 
person xn possession of trust property under an abridged penod of limitation 1938 M 394=“ 
invalid mortgage deed cannot acquire a aalid (1938) 1 MLJ 101 See aUo 1942 Pesh 39 
mortgagee s right by prcsaiption as against the The transfer of property mortgage content- 
trust 27 L W 532a»t923 hf 545 The trans plated by Art 134 is something other than an 
feree from a trustee or mortgagee can talce express transfer of the original mortgage Art 
advantage of Art 134 so long as the legal title 134 contemplates a transfer by a mortgagee pur 
and possession has been transferred to him 32 porting to transfer a larger interest than that given 
MLJ 85 ifMofio 1936L 784 19010405= by the mortgage or at any rate an mteresc 

1940 C saB Art 134 does not apply to a suit unencumbered by a mortgage 56 I A ips 
for redemption against donees from mortgagees =51 A 367=1929? C 158 (PC) Art 134 ap- 
13 I C 375'=4BufLT 265 SeectsoibOC pheseventotransfersby trustees and mortgagees 
:97 = 29j4 O 44 , 1023 O 246 and there is no distinction between transfers by 

Applicasilitv — ^Absolute transfer u necessary these two classes (1926 M 81 Rel on) rio 

1927 M loaS In a case of a conflict between IC 682— 1929 N 267, 34 OWN 961, 1930 
Art 134 and Art 141, only Art 134 will be L 192(1) UnderAit 134 there must be a valid 
apphed 44 M 951=41 MLJ 163 Art 134 transfer between the transferor and the tramferee 
cannot possibly apply to a transfer in inM/Bw or by though it might not be operative as against a 
operation oflaw or in execution 1927 M 1028, trust or any other person, and time runs only 
1927 A 6ig — 102 IC 891 Dedication of pro from the date of the transfer 1930 M 298 
fwrty for rdigious purposes — Subsequent mort The starting point of limitation is the date of 
gage by heir of settlor Decree — Transfer in transfer and not the date of taking possession by 

dicharge of—Suit by sons of mortgagor to recover the tr^ferec 118IC G59 (But now see the 
possession from transferee— Limitation— Starting amended ActJ See altt ig^oMWN 1148 The 

point Art i32andnotArt 134 applies 1940 Amending Act I of 1929 does not revive a suit 

Qaq=(i04o) 2 M L J 409 Art I34app1ics which had become barred before that date 140 

only to cases where a transferee for value from a IC 182=9 OWN 835 It u the duty of the 

mortgagee takes that which is d« facto a morl plaintiff to give the date on which he alleges that 
eacc upon a representation made to him 99 f U be came to know of the transfer 9 O WN 833, 
28 o=i 927 A 177 StrefretoalC 135 34CW srrefro 19390 26 

N 961 TTie arucle does not apply to cases of CoNSTRutmoN — Art 134 should be construed 

transfers fay sub-mortgagees 9910280=1927 strictly 39 I C 582=20 O C 1C2 See abo 
A 177 S« afro 1 Luck 529 Title adverse to 32 I C 159=2200 72 

ongwal mortgagor must have been set up 1927 Necessity for Good rAJTH — Conflict of 
A6^=io3lC 255 Art 1341s not applicable buuncs — T he ormssion of the words “ m good 
where the mortgagee did not purport to do with * m the Act does not enable a penon who 
anything outside or opposed to hu mortgage purchases with full knowledge that his vendors 
134 1C 366=33 Bom L R 603 Question of title is merely that of mortgagee to get the benefit 
fcoMjidrs or good faith does not arise 1927 M ofArt I34 37 A 660=30 I C 956, iiBIC. 

102O , 1929 N 2G7 , 3iC\VN 9G1 Art I3t 639 32 P L.R 353 1942 Pesh 30 132 I C 

does apply even where the mortgagee has ceased 184=193: L 4G4 ButjrrayC B66 Art 134 
tobeamortgageebygettirgihcequityofrcdemp- allies only when the transferee from the toon 
tion and has obtained possession not under the gagee obtains the transfer with the belief that the 
mortgage but under the purchase of ihe equit> transferor had an absolute title to make the 
It U immaterial that the mortgagee si ould Iiave transfer 1 R \\ 687=26 I C 1 , 57 I C 497 » 
thought that he wav absolute owner if m fact tw 1929 M 145^13 1C 149, iiB I C. 63O 
w*» mortgagee It is also immaterial whether Art 134 11 applicable to rases where ihe irans- 
I c geu posseuion before, under or after llw fcrce from the mortgagee profcssnlly takft 







Akt 134-AI Tiir Indian Li'iiiation Act (tX or 1903) 3S-11 


I>tcnptioii of mit 


rcrtod of limitsoon 


Time from wliicli period 
beg'TiJ to nan 


[*34 ^ To »et aside a transfer of 
immm-aWe property comprised In a 
Hindu, Muhammadan or tluddhiit 
religious Of chantabtc endos^-tnent, 


fTMcrvc>eanJ 


Uhen *he transfer becomei 
Vnoisn to the plaintifT 


LEG Rnr 

t Articles A I3^B and 134 C Imcried 
by Act I of 1529 sec. 3 

KOTES 

absolute title to an interest m the propcri) trans* 
fened 7 XfLJ 431 S*t tlta 

(tgiC) t MWJ^ a8*»3a 1C 265. Under Art 

134 the transferee Mthout notice and the trans- 
feree vmli notice are on the same footing 47 C. 
866=58 1 C. 705=24 C-W N G90 , 140 IC 
182 (Oudh) ilut in 37 A. GGo , 94 Born L R 
319=1999 B 234 Alienation of debutter pm- 
perty by a thcbait, though m excess of his powers 
falls under Art 134 if the transferee was ignorant 
of the fact that the transferor had cxcc«ferf |us 
powers 9 IC 133 Sn nUo t993 L 210 A 
purchaser by pnsate treaty from an auction 
purchaser of the nghts of a mortgagee is entitled 
to the protection alTordcd by Art 134 if I e pur 
diased in the feona fii* belief tliat he vrts purchasing 
an absolute propnetary title and (he limitation 
begtns to run from the date of purchase by prisate 
treaty 1930 A 417 30 I C 5C4— 13 A Lj 

877 knowledge of the limited nature of the 
transferor t title will not disentitle the transferee 
from taking ads antage of Art 134 40 M 745 

=32 M I-.J 24 The purchaser need not prove 
that he purchased without constructive notice 
of the limited title of the tender 1917 M W N 

5—38 IC igj Art 134 IS not restneted m 
its application to purchaser in good faith, but 
applies also to an alienee from a trustee who takes 
the properly with full knowledge that the alienor 
was acting in excess of his power 130 I C 780 
6=1931 L 139 

iNvotAJvrARV TuANsreR — Imoluntary trans 
fer — Execution sale of trust property of personal 
debts of trustee — Limitation tor recovery of 
trust property 44 ML J 588—46 M 751 
Ste also 61 I C 627=43 A 164 , 61 I C 546 
The atucle does not apply to a purchaser m 
Court auction 5 LW 690=33 ML.J 85 
50C49, J927A 61 = 10210.891 

TttAKsreR BY Trustee —The head of the Mutt 
IS not a trustee with regard to the endowed 
propcrliei and therefore Art 134 does not apply 
to an alienation by the head of a Mutt 44 M 
831=41 ML.j 346 (PC) J04 IC 125= 
53MLJ 306=1927 M 050 60 I A 124=12 

P 25« = i933 PC 75*54 ML.J 505 (PC) 
(suit by a mahant to as’Oid an alienation by hu 
predecessor and recoi'cr possession of the pn>- 
perucs alienated is goicrned by Art 144 ) Rut 
JK1998M G14 1929 PC 123 TheDharma. 

kartha of a temple is not a trustee ' within the 
meaning of the article and a suit to recover 
possession of lands improperly alienated by him 
ii governed by Art 144 62 M L.J 493=137 

I C. 487= 1932 M 328 Under the article each 
succeeding thebait does not acquire a fresh start 
for the purpose of limitation 17 C)VN 873 
= j6 III 927 A Matadhipalhi can set aside 


an alienation made by his predecessor within 19 
4ean of hii becoming Matadhipathi 3O M 
356=25 M LJ 393 Sff also 52 I C 9»4“37 
AlUJ 931, 1922 L 971, 53 M L.J 
306 = 1927 M C50 , 12 P 251 (PC), xv/ra 
Art 134 does not apply where the head 
of A Alutt has alienated (he pro perties 
not proved to be subject to a spwfic trust 
I P 475**929 P 243 IVhcre the property 
transferra is claimed in the suit by a Mahant who 
alleges (hat it belongs to a religious institution, 
the rule of hmitauon govesntng the suit depends 
upon the nature of tlie property 1930 L. igt 
(2) Art 134 does not apply to suitt to avoid 
alienations of the generally endowed property 
vested sn (he sajjaaanasMn and mutawalli of a 
wakf 35 BomLR aSa-'tEISS B 217 A 
mutawalli has a benehcial interest m the endowed 
properly and an ahenalion made by him is valid 
during his lifeiime and a suit by succeeding 
mutawalli to recover po$se«ion of the property 
alienated IS governed by Art 144 1933 M 533 

64MLJ 706 ButxrrboIC 689 Art 134 
does not apply to a wakf 50 C 329-44 M L J 
624 (P C ) 

1 EAUANerrr Lease — A suit brought by a she* 
bait of some family idols to recover possession of 
debutter property dedicated to the service of the 
idols bet of which plaintiff a predecessors had 
granted a permanent lease, more than la years 
before suit IS not barred by Art 134 38 C 526 

s2iMLJ 1145 (PC) ifM abo 44 1 C 567 
-27CLJ aoi 43 C 34=2910 337 The 
word transfer in Art 134 is wide enough to 
include a lease m perpetuity {43 C 34 and 40 
M 745 Poll) Where property belonging to the 
idol u transferred and the rent reserved m favour 
of the idol of the temple is only eight annas, 
such rent » not valuable consideration within the 
meaning of Art 134 126 I C 279=i93DM2g8 
Possession under Transfer — A suit by a 
succeeding trustee to recover possession of trust 
property mortgaged by his pr^eccssor and fore 
closed by the mortgagee is governed by Art 134 
47 C 866=5810 705 Art 134 IS inapplicable 
to a transfer from a trustee or mortgagee under 
which possession is not taken by the transferee 
40 M 1040=33 ML.J 320 (FB) 

Mrceixaneous — A rt 134 does not apply to 
a per«>n, who being interested m part of the 
mortgage redeems the whole, he being only a 
charge holder and not a mortgagee 38 A 138 
=34 Though under Art 134 the 

possession derived under a mortgage could be 
p^ected by twelve years adverse possewion, 
yet if a new right accrued before 12 years were 
esver to the ownership of the properties the 
adverse posseuion is broken up 39 M 87a 
Sto alto 38 A 327 The operauon of the article 
begins only from the date on which the purchaser 
ttles possession 1030 MW N 1148 Stt also 
40 M 1040=33 MUJ 320 (PB) 

Art *34*A Appucadiutv— iVherc a suit 


r 
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Art 156] Tun Tsdiak Limitation* Act (IX or 1903). 3543 


Dcs-nption of suit 

Period of limitation 

Time from which period 
begins lo run 

I3N Sint instituted in a Court ro* 
established by Royal Charter by a 
mortgagee for po'srsiion of immov able 
prepertv mortgased 

[TwtIvc )v an] 

When the morlgagor’i right lo 

possesiion determines 

136 By a purchaser at a nnvate : 
sale for possession of immovable pro* 
petty sold when the vendor was out of 
possession at the date of the ivle ] 

[Twelve years] | 

1 

When the vendor is fmt en- 

titled lo possession 


LEG REF accordinR «o the Icrmi of a morlgage deed the 

* Subtututcd by Act \l of if)23 for “Ditto *’ mongager »» entitled to obtain pmsession of the 
mortgaged property m default of payment of 
NOTES interest, ana the mortgagor faili to pay interest 

1929 59 PL.R 932=1937 L 9 Sft also tn the sery first >-ear after the mortgage, the 

73 CiL.J 475 A suit b> a committee of manage* cause of action for a luit for possession accrues 
ment of a thuXarJjccra to recoser possesiion of mthatyear The fact that interest was paid and 
property ongmalK belonging to the lAalanfisdro accepted by the mortgagee in certain subsequent 
tshidi had been alienated by the pre\ious mahant years cannot by itself be held to be sufficient to 
IS governed by Art 134 B and the time u twelve show that the default was condoned and the 
years from the death, resignation or removal of parties were restored to their original position 
thetransfer 39PL.R 35^= «937 L. CCo HttJ, 4oBomLR 48 But s« (1938) 2 ML J 251, 
by the Full Bench (Abdur Rahman and Kruhna. 1939 N 242 1938 L 570 Morfgagcstipula- 

swami Iyengar, J , diss ) (1) where a managerofa lion for the mortgagor retaining possession on 
Hindu Religious instituuon makes an alie paying a certain sum to the mortgagee at every 
nauon of the property of the institution for harvest— Further stipulation for recovery of 
valuable consideration and the succeeding mana possession m default of payment of interest — 
ger seeks to impeach the alienation by suit Defaultmpayment of interest— Suit for possession 

Art 134 B and not Art 144 will apply even when 14 “f'^f 'be execution of the mortgage 

there is an interval of time between the death mAi that, on the finding that no interest at all 
resignation or removal of the previoui manager had been paid to the mortgagee by the mortgagor, 
and the election or appointment of the tul^ the mortgagors right to possession determined 
quent manager , (a) that even assuming that as soon as there was default and lime began to 
Art 144 u applicable to such a case, adverse run against the mortgagee, and the mere fact 
possession commences from the date of the death, that the mortgagee might but did not apply 
resignation or removal of the previous manager for the personal remedy against the mortgagor 
who effected the alienabon and not from the was not an impediment either to the starting or 
date of the election or appointment of the to the running of the time lai IC 190=1930 
succeeding manager , and (3) that if the succeed L 327 See o/ro 1934 1 993 
ing manager happens to be a minor at the dale Aar 136 — The expression out of possession ” 
of the clecuon or appoimment he will be eniiiled m Art 136 implies that some person is in pos 
to the benefit of S G of the Act but where his session adversely to the vendor some penon 
appointment IS made after the period of limitation holding m a character incompatible with the 
has started to run S 6 will not help him I L R idea that the ownership remained vested in the 
(1941) M 599-1941 M 449=(i94') * M L.J vendor 51 IC 123=29 CLJ 241 Stt also 

644 (F B ) Inam grant burdened with service 64 I C 5^2=23 Bom L.R 967 Possession con* 
of Acharya pimuha in temple — Usufructuary template by Art 136 is not confined to actual 
mortgage — Suit by successor to declare void— occupation only it also includes constructive 
Limitation 1940 M IN N 404 piossession 151 IC 357 (2) = I934 R 223 

Art 135 — A suit by a mortgagee against the Article applies to such possession as a member of 
mortgagor or his successors in title is governed (hejomtfamily is presumed to have, in the family 
by Art 135 50 I C 762 63 I C 579 SstaUo property, until excluded therefrom 5t I C 

1939 L. 212 A suit by a mortgagee without 123=29 C L.J 241 , (1911) 2 MWN 175, 
possession for possession of the mortgaged propierty igtS MWN 29 NNliere there have been 
on the basis of ownership 11 well within time, if transfers by successive vendors all out of possession 
lodged withm twelve years of the foreclosure the term * vendor ’ includes the first in the senes 
proceedings under Ben Reg XVII of 1806 40 of vendors entitled to sue for possession 24 I C 

PL.R 798=1938 L. 809 For the purpose of 216 Delivery of symbolical possession is opiera 
Art 135 the mortgagor must either have actual tive i^inst the judgment^debtor but is wholly 
possession or an unconditional right to recover ineffectual to affect the title or interrupt the 
possession from somebody who has in fact got actual possession of others 29 I C 841 = 22 
It and unless and until he has that nght, tune C.L.J 574 The possession of one coKiwner u 
does not start to run 57 B 593=35 Bom L.R sn itself nghlful and does not imply hostility as 
956=1933 ® 439 *rhe time for a puisne mort would be the possession of a stranger If a co- 
gagec to sue for possession begins to run from tenant were to sell his share m a joint property 
the date of redeeming the pnor mortgagee vrfio to a stranger some time after twelve yean from 
was in possession of the property and not from the date when he and other co-sharen became 
he date of his mortgage 48 I C 916 INTicre entilled to the property, it would not be proper 
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Descripbon of suit 

Period of limitation 

Time from which penod 

1 begins to run 

137 Like suit by a purchaser at a 
tale in execution of a decree, when the 
judgment debtor was out of possession 
at the date of the sale 

[Twelve yean] 

IVhen the judgment-debtor is 
first entitled to possession 

138 Like suit by a purchaser at a 
sale in execution of a decree, when the 
judgment-debtor was in possession at 
the date of the sale 

(Twelve >ears] 

The date when the sale be- 
comes absolute 

^39 By a landlord to recover pos- 
session from a tenant 

fTwylvc years] j 

IVhen the tenancy u deter- 
mined 


LEG REF 

* Substituted by Act XI of 1923 for ‘ Ditto” 

NOTES 

to defeat tbe tight of the putcbaser by saying 
that the suit was barred became hu vendor first 
became entitled to possession on the date on which 
co-sharers became entitled to the property 58 
B 4io»'36BomLR s84<»i934 B 273 Surt 
Ing point u the time when the vendor 1$ fitst 
entitled to possession 67 CLJ 494*1^38 C 
790 

Art 137 ““^Vh«n an auction purchaser 
at a Court sale has obtained judicial 
posseuion, he may sue for actual posses 
Sion, within la years from the date of 
or hii assigns may sue the judgment debtor for 
obtaining such possession 17 I C. 518 Suit 
for possession against remainaerman — ^Partition 
—Life-estate given to father with remainder to 
hu son— Rights of son 23 Com L R 436— 1923 
B 415 Art 137 IS not applicable to a sun for 
possesnon after tonfirmation of Coutt-sale where 
judgment-debtOT is in possession at the date of 
sale a6 C \V N 364 Art 137 does not apply 
to a purchaser at a sale held in execution of 
mortgage decree 1923 M 160 (2) A suit for 
actual posscMvon of property obtamed m exe 
cution of a decree when symbolical possession was 
given, falls under Art 144 and not under 
Arts 136 and 137 35 1 C 07 

Arts 137 and 142 — Ste 19 P L T 250 
Arts 137, The words cnuiled to possession” 
in Art 137 mean ‘able to exercise hu right of 
possession and the words ” out of possession* 
unply that the judgment-debtor at the time of 
the sale was not in a position to exercise hu 
ngkt ofpossestion 1938 R 65 i938RaRg-65 

Art 138 — Art 138 applies only to suits 
between the auction purchaser and the judg- 
ment-debtor or hu representative m interest 
35A 43a«i8ra465 Art 1 38 docs not apply 
to a case where the judgroem-debtor was not sn 
possession at the date of the sale 67 C L J 294 
«» 1938 C 790 The expression ' purchaser at a 
»ale in execution of a decree ’ m Art 138 does 
not cover the case of a judgment-debtor who 
purchases the properly m execution of h« own 
decree 5a M LJ I-«50 M 403« tgay ^f a88 , 
II 1 * iCj whicli holds that Art 138 makes no 
dutinction between a decree-holder purchaser 
and a u ird parly purchaser The former as hwH 
•• «l»c Utier has twelve years wjt^n which to 
a ,un fo, recovery of pouesKon of ibe 
ptop-Tiy purchased In execution of the detwe 


ButsMlo P 670 (F B) It will not be doing 
any violence to the language of Art 138, if the 
word ” purchaser ” in it u limited to a stranger 
I e to a person who u not a party to the decree 
and who is not a decree holder t 93 ^ Pesh 85 
Possession — Suit by auction purchaser — Lami 
tation 15 1 C 10=10 ALJ 13 Judgment- 
debtor m possession— Formal possession with 
purchaser — Effect of 36 B 373=14 I C 447 


S«afiei9PLT 95=1939 PW-N J77“«939 
P 189 Art 138 should be read with S 471 
C. P C^e The one does not override die 
other 35 B 452 = 11 I a 9B7 A suit by 
decree holder auction purchaser against a person 
who has not acquired a title from the judgment 
debtor u not governed by Art 138 36 Cl-J 

140-27CWN 259 Art jsSisapnbcableonly 
to cases where purchaser has not obtained pos 
session 26 C WJ^ 364. Set also 40 I C 662 
Arucle applies to a suit by the auction purch«er, 
though the sale took place before the paumg of 
the Act provided the plambff had time enough 
under that article after the passing of the Act to 
bntig his suit 38 I C 609 A suit by a put 
chaser m a Court auction for recovery of poi 
session of the properties, after confirmation of the 
sale IS governed by Art 138 and not by Art 180 
47 I C 844 Whatever might be the effect of 
the formal delivery of possession under the C P 
Code as against the judgment-debtor himself, 
such formal delivery of possession cannot take 
effect as actual possession against a purchaser 
of the rights of the judgment debtor who has 
previously obtained actual possession ^Vhere 
the plaintiffs did not hnng the suit within 12 
yean of the purchase but only brought it withm 
12 years from the date of obtaining formal delivery 
of possession through Court held that the suit 
was not withm time 5 O WN 616=1928 O 
391 Mortgagee of tenure purchasing property 
in execution of decree — ^Tenure sold for arrean 
of rent during mortgage litigation — Suit by mort 
gagce alleging that certificate of sale was frai^ 
lent and did not affect the encumbrances TTi* 
period of limitation applicable was the penod 
provided by Art 13O and not by Art 95 ‘“7 

IC 481=1937 P 33t 

Art 139 — Art 139 applies even to tu'" 
broi^ht ogainst the representatives of the origin^, 
tenant after the determination of Che 
tenancy to recover the property leased 
a rent deed in respect of certain houses 
tenancy for an indefinite period »n favour ot 
tenant and it was stated to be terminsbJe • 
snll of the lessor, it was h-ld that »» 





Art. 141] The Indian* Limitation* Act (IX or 190S). 
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Description of smt 

Pmod of limitation | 

Tim- from which period 

1 begins to run 

140 B) a rrmain lertnan, a mer- 1 

sioner (other than a landlord) or a ' 

dcvnier, f:7r posws’mn of immovable 

’/twehcican] ..i 

When hfi enate fallt mta pot 


leiiion 

property 

1 



LiG nrr. 

'Substituted b) Act XI of 1933, S a »nd 
Sell 1 for “Ditto ” 

KOTES, 

tenancy for Lfc \sai created in fai'our of ihe 
tenant and that it came to an end with hit death 
and further that a luit by the lessor for recotery 
of possession of the property would be btrred, 
if not brought within la >Tars of the dale of the 
death of the tenant 1911 AL.J 337=1911 A 
30G See also 41 PL.lL 457= '939 L. 455 
LMendants who were let into pouesiion of the 
aujt lands belonging to a Mahomedan darga m 
consideration of their serttces as mujauart 
(attendants and sera ants of the shrine) were dis- 
missed m 1898, hut eontmued in possession In 
a suit brought m ipaO by the tajjadanashm to 
recover possession of the landa, the defendants 
pleaded adterse possession Held, that the 
defendant's plea ot adverse possession svas in 
consistent with the application of Art 139 61 

IJi 50=«5G a iii«M MUJ 43 ' (PC) 
Eapify of fcaae more than la >ears before suit— 
Suit for possession barred 2C C W N 7aa*» 
*933 PC 1B4 (P Q) See aUe 37 I C 955 » 4 * 
PLR 535“'94oL 410 WTiile it is true that 
a tenant vmo holds over cannot set up an adverse 
title to the landlord, still the landlord can recover 
possession only if he sues within 13 years of the 
expiry of the period of lease 20 A L J 696= 
192a A 422 See also 36 C WN 722 , 44 A 
583=20 A.LJ 593 102 I C 231 , 105 I C 

859=1927 B 630 But eee also 68 M L.J 553 
(PC.) noted below Lewee not paying rent 
after expiry of lease — Adverse possession 18IG 
8 m Landlord and tenant — Denial of title — 
Non payment of rent— Effect 36 I C 829 
See flbo 57 I C 269, 46 L W 848= 1938 M 73 , 
4t PLR 457 = '934 L 455 A tenancy on 
sufferance does not fall within Art 139 97 

PR 1915=32 1 C 35, 16 I C 546 Under 
Alt 139 the cause of action in cases in which the 
Malabar Tenants Impro'cments Act applies, does 
not anse till the value of improvements is paid 
to the tenant 38 1 C G5i = (i9i6) 3 M WN 
324 See also 47 L.\\ 236 An intention to 
hold adversely to the landlord need not neces- 
sarily follow a holding over 3 L 3 V 408=30 
M L.J 492 A tenant conunuing in possession 
alter expiry of ihe lease cannot be saia to be in 
adverse possession unless he actually surrenders 
possession to his landlord 1914 M \\ N 728 
53 1 a 212. 1923 P 201 ISbere, after the 
expiry of the period fixed in a lease, the tenant 
continues in possession as tenant on same terms 
expressed in the lease, he cannot claim adverse 
poMCSSion and there is no penod of time from 
which It can be said that the statute runs so as 10 
debar the lessors from their remedy for the 
recovery of the property 39 C WN 552=1 q 2S 
p a 59=68 M LJ 552 (PC) The landlSa 
CCM -444 


must sue a stranger dispossessing his tenant from 
5-car to ^-ear and holding the land absolutely 
against them both within i 2 >Tan from the date 
of such dispossession 15 IC 146 = 1912 
U N 66 q la the case of tenaney from year to 
year, limitation runs in favour of a person assert- 
ing permanent right m the property only from 
the date of the end of the tenancy under Art 1 39 

0 1 C. 141=21 \I LJ 1C6 The rclaUonship of 
landlord and tenant between the parties has not 
been established Art 139 docs not apply for a 
suit in ejectment of deiendants by plaintiff 
(1926 C i93.Afrir) 56IA 119=560 1003 
(PC.) IVhateverpossessorynghtsa tenant at- 
sufferance may have against a rank trespasser, 
St cannot be claimed that the “ tenancy-at- 
sufferance '* is hcntable The son of such 
tenant cannot style himself as a tenant holding 
over lbs possession is nothing better than that 
of a trespasser His possession is clearly advene 
to the owner of the land and would ripen into a 
prescriptive liile by 12 years’ possession 30 
NLR >55=14810 561 = 1934 N 67 T^e 
limitation begins to run against the landlord 
from the date when by edlux of lime tenancy 
coroes to an end 1934 N 67 

Art 140 — Art 140 contemplates a suit by a 
remainderman or reversioner for possession of 
lounovable properly when his estate falls into 
possession 65 1 C 626=34CLJ >29 Bythe 
expression “ falls into possession ’ is meant the 
lime when a reversioner or a remainderman 
becomes entitled to the actual jsossession of the 
estate 8 O W N 349=19310 177 The pos- 
session of one trespasser can be tacbra on to that 
of another and a continuity of adverse possession 
may result thereby only when the interest of 
both are not different and antagonistic iig 
PLR 1914=2210 855 Art 140 governs suit 
against a trespasser by a lessor for the recovery 
of his leased out land 15 I C i46 = t9i2MW 
N 669 Art I40 has no application against a 
tenant as Art 139 governs such suits 15 I C 
146 Art 144 applies when the purchaser of 
the rights of a devisee sues to obtain possession 
of the property if the devisee or his transferee has 
once obtained possession and Art 140 applies 
if the devisee has not obtained possession 56 

1 C 929 A person claiming only an equity of 

redemption doe* come within the meanmg of 
remainderman 56 1 A 192=51 A 367=33 
CWN 7 G' = i929 P C. 158 (PC). 

If the plainUff succeeds in making out a pnma 
fane case under Art 140 the burden u on the 
defendant to show that the dispossession took 
place at a time when the property was in pos- 
session of the last male owmer 43 C.\\.N 772 

Art 141 Appucabujtv — (1) Genzrai. — 
Article applies only when a reversioner 
IS entitled to possession on the death of the 
female 18 J C. 8ii = ii /VUJ 179; 25CW 
N 585. 25ALJ 861. Where on the d^th oj 







Art. 142 ) Tun Indian* Limitation Act (IX of 190 S). 
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Description of suit 

Period of limitation 

1 Time from which penod 

bfgmi to run 


•[Twelve 1 eats] 



LIO RFl 

•Substituted 1 )> Act \I of 1933, S a and 
Sch I for *'Ditto ” 

NOTns 

(P C.) The basu of the doctnne of lurrcndcr 
u the elTacement of the \Mdos^’* interest, and not 
the tx faett transfer by sshich such effacement is 
brought about There is therefore no difTerence 
between surrender to a daughter and surrender 
to the nearest male re%eraioner G7 M I..J ao 
(PC.) Thu rule a applicable also to die easeof 
a Mahomedan occupying a similar position The 
wordings of<\rl 141, Act W of 1877, and of the 
present Act IX 01 1908 make this amply dear 
108 I C. 817=1928 O t55 Whether the 
ads'erse posseuion against the widow runs against 
the retersioner is a question of fact 1928 A 
56 i(FD), 1931025 Asuitbyaretersioner 
to rccotcr possession of the properties of a limited 
owner solo m execution of a decree obtained 
against her husband u governed by Art 141 and 
not by Art. 48 CL.J 368 Wlierc there 
lias been no oecree against widow or other act 
in law in the widow t lifetime depnv ing the 
rev ersionary heir of the right to possession on the 
widow’s death, the heir u entitled after the 
widow's death to rely upon Art 141 for the 
purpose of the detennination of the question 
whether the title u barred by lapse of time 5$ 
I A 267-51 A 439= 1929 PC 166-57 MLJ 
64-1930P 573, 139 
IC 28=34 Bom LR 385=1933 B 434 Suit 
for partition between alienee from one member 
and reversioners Su 53 D 472—1929 B 345 

Widow’s alicnauon — Subsequent adoption 

Death of adopted son as minor — Succession by 
widow — Suit by reversioner after widow s death 
IS not barred 1930 hMVN 811 Stt also 17 
PLT 16 Adverse possession aeainst woman 
holdinga widow soraaaughtersestateu binding 
against the reversionary heirs 51 CLJ 23 
Suit by reversioner to recover possession on the 
deathofwidow Art 141 applies and not Art 2, 
Sch II, of the Punjab Act I of 1920 1930 L 

III Seeaho^xCh} 23 On the death of the 
last taluqdar to an estate, succession to which 
was governed by the terms of the primogeniture 
sanad, his wife entered into possession of the 
properties and in the mutation proceedings, the 
position she claimed was that of a claimant (o the 
estate under S 22 (7) of the Oudh Cstates Act, 
If as a limited owner So the right of the next 
heir to sue for complete proprietary title accrues 
only after, and not before, the deatli of the limited 
owner A suit for possession by him u governed 
by Art 141 150IC 495 =JiOWN 3x1=, 

1934. O 190 " 

(4) Limited owmrs (more than one) 

Article applies where the reversioner u entitled to 
the property on the death of more than one 
limited owner taking jointly, and lime runs from 
the death of the last limited owner At M Bar 

- 39 ML.J 567 43M055 


Suit tor Possrssiov — Suit for possession on 
declaration of title by plaintiff as reversionary 
heir on hts mother’* death against defendant— 
Art 141 applies 23 C\\ N 977=47 C 274. 

bCIT rOR SHARE IN INHERITANCE — A SUIt for 
the share in inhentvnce u barred after lapse of 
tvsclve veari of the death of Uie last male owner 
33 IC. 7|2-B| PR 1916 

Startino Point — Tlie starting point is the 
death of the last surviving widow 53 A 312= 
9 I C 50 , 1930 O 481 The rcvenioner's right 
to sue accrues from the time of the death of the 
widow and possession for 12 )ears under a gift 
from the vsitlow dunng her lifetime does not bar 
the suit 1922 A 421 Set also 6^ I C 866=34 
CL.J 141 kSTicn tune has once commenced to 
run against the last male holder, it continues to 
run and is not suspended or, m any way, affected 
by the mere circumstance that the owner u 
succored by a female entitled to the usual 
woman’s limited estate After twelve years have 
run out from the date of the original entry of the 
trespasser, which happened m the lifetime of the 
last male owner all penons claiming through or 
under him are barred It is settled law that 
Art 141 of the Limitaiion Act is inapplicable to 
such a case 43PLR 308—1941 L 271 St/ 
otto 1942 OWN 191 

Arts 141 an 5 143 — Applicability — Award 
mving properties to Hindu widow for maintenance 
for life— Clause providing for forfeiture on widow 
becoming unchaste— Properties to go to husband’s 
broihen on death of widow — Suit for possession 
of the properties by the reversioners within 12 
years of the widow s death but beyond 12 years of 
unchastity — If barred — Limitation applicable — 
Waiver of forfeiture — Death of widow gives 
fresh cause of action for suit 1937 ALJ 139 
“•937A a68=ILR (1937) All 268 

Arts J 4 l and 144 — Where under a special 
custom a widow is entitled to possess the property 
of her husband during her life, her possession, 
however long it lasts, could not be adverse to the 
ultimate heirs so as to create an absolute right 
to the property in her favour after the expiry of 
12 yean This « so even though the husband 
had executed an invalid will m her favour giving 
full ownership in the property Accordingly a 
suit for possession of the property by the ulUmate 
heirs IS governed by Art 141, and not by Art 144 
and a suit by them within 12 years from the date 
of the death of the widow 13, therefore, vvithin 
time 165 IC 322 (2) = i937 O 4 See also 
5oL\V 57i = iq4oM 10? 

Arts 142 and 144 — In all cases m which the 
applicability of Art 142 or Art 144 is in contro- 
versy, It IS necessary to scrutinize the pleadings 
of ^e plaintiff and to ascertain exactly the 
allegations on which the plamuff has come into 
Court and the relieCt sought by him Sometime* 
the pleas raised in defence by the defendant are 
also relevant to the enquiry 37 P L R, 171 ; 
152 IC 906=1934 P 593. 15a la 1 = 1934 
AL.J 973 “ *934 A 993 (FJl) , 147 I C 805 
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NOTES 

tsii O^VN 104=193401 21, 30 SLR 
472 In a case which falb under Art 142, 
the plaintiff must prove not only title 
but abo possession within 13 years of suit But 
before that article can apply, it must be shown, 
cither that the plaintiff was dispossessed, or that 
he discontinued the possession This can be 
established cither by the facts admitted m the 
plaint or pleadmgs, or if not admitted there, 
then by the facts actually found But unless 
that IS done the case cannot come under Art 142 
and so the residuary Art 144 would apply 1938 
NL.J 4i8=j 939N 7 abo 1942 NL.J 99, 
1942 ALW 225=1942 OWN 281 T^e 
essential difference between Arts 14a and 144 is 
that, m the first case the owner bases bu claim 
from the date of his dispossession, and tn the 
second he bases his claim on his title without 
regard to his possession or dispossession and time 
begins to run from the date that the defendant's 
possession became adverse to the plaintiff 
Where the plaintiff sued on the basis of his title 
which was admitted, it was not for bun to prove 
possession on his own part within 12 years, but 
It was for the trespasser to prove his adverse 

F ossession [45 B loao (PC), Rel. on) 108 
C 109=1928 O 346 Sie abo 1928 L 306 
(a case of waste land), 1937 Sind 226,1940 
Sind 49, 194Q M 798 =(i94o) 2 MLJ 190, 
1938 L 241,1939 L 172 A suit for possession, 
the claim oemg based on dispossession, is governed 
by Art 14a, and the burden is on the plaintiff 
to establish his possession without linutation 
15310 371 — 1935 O 88 Where the plaintiff 
does not claim to have been dispossessed or to 
ha\e discontinued possession Art 144 and not 
Art 142 implies 30NLR 284=14810 62= 
1934N 36 SiteUoiy IC 4f)o=i934L 576, 
1937 P 252 (plot incapable of possession by 
actual user) In cases where the ptauitiff sues 
for possession of immovable property bolk on the 
ground of title and on the ground of his possession 
Jiaving been disturbed by the defendant if he 
proves his title, the burden of establishing title 
by adverse possession lies upon the defendant, 
and if the defendant succeeds in proving that fact, 
the suit must fail, otherwise the pfaintiiTis entitled 
to a decree To this extent. Art 144 will apply 
to such a suit but it may be that (he plaintiff, 
thougli not able to substantiate his tiile, is in a 
position to pro\e his possession and dispossession 
by the defendant within 12 years If that be the 
case, Art 142 will apply and the burden will be 
on the plaintiff 11 OWN 104=1934 O 21 
\\'hethcr Art 144 or 142 applies, depends on 
frame ofsuit but plaintiff has tojustify sii<^ frame 
1930 L 330 Property standing m Hindu 
women's name in poss«sion of tenants — Muchih- 
kas taken and rent collected by adopted son who 
lived amicably with adopuie mother — Death of 
adopted son — Strained relationship between 
mother in law and daughter in law and scramble 
for possession — Suit for possession by donee from 
mother in law — Limiiation, — Art 144 and not 
Art 142 applies I L.R (1938! M 220=1938 
\L 2 M LJ CoG TTic effect of Art 

142 of the Act of 1871 and Art 141 of Act of 
1877 was to create a fresh rule in regard to 
limitation In all cases m which the prospective 
right aming out of adverse possession had not 
already ripened into an absolute tide I0|2 0 A 
(Supp) 145 (a)-9|3 A.WR (IIC) 84(2)100 


IC 369 = 1942 A 175 
Atr 142 — [j’re fliro xmder Art 144] — ^At>pu* 
CABiLiTy OF i^TiCLE — ^Art 142 H restricted to 
suits which are in terms and substance based on 
the plamtiff’s prior possession which he has lost 
by dispossession or discontmuance of possesion 
k'^erc the suit is based on plaintiff’s title acquired 
^mhentance Art 144 is applicable i34fC 
599=19310 382 5«choi937 N isg.soSLRt 
472, SOWN 1153, 136 I C 256=19320 
122. tgssALJ ro5, 1933 N 274, I LR. 
(1941) Nag 655, 73 CL J 4 7 “Dispossesuon ^ 
and “discontmuance” — Meaning of Seeyi ML. 
J 749, 74C.L.Jf 261, J939AII 257=1939 ALJ 
94=1 LR (1939) A 454, 1939 C 354 Uis* 
continuance *’ in Art 142 means that a person m 
possession goes out and is followed into possession 
by another person, because unless he is sofoUowed 
he will in law be deemed to continue m possession 
and therefore there will be no discontinuance 
TLR {1939) All 454=>939 ALJ 94=1939 
A 257 The word “ discontinued ” connotes 
three elements — two physical and one mental 
TTserc msut be (r) actual withdrawal (2) inthan 
intention to abandon and (3) that another should 
step in, begin to occupy after the withdrawal 
Dispouession signifies expulsion, an adverse act 
which has the effect of putting out It presup- 
poses physical contract, a collusion, either 
another person or with his physical acts The 
physical presence on the property of the person 
affected u not necessary but the adverse act 
the other party must hav e the quality of destruc- 
tion 69 CL.J 38=19390 354 SrfabPiMS 
Sind 1^, 1938 nLJ 4»8=i93?N 7 . « 94 a 

NLJ 99 Ifa person discontinued his posseaien 

and never resumed it, it u a case governed by 
Art 142 and not Art 144 59 1 A * 30 =** P 

472 = 1932 PC MLJ ago (PC) 

\t^ere the plaintiff alleges possession of land 
and It u found that part of the land is dr facta 
in the possession, of another person, the suit must 
fall under Art 142 39 B 335=28 I C 24 Stt 

aba 8 OWN 349=1931 O 177 A suit for 
possession of immovable property of which the 
plaintiff while m possession of the property has 
been dispossessed or has discontinued possession ^ 
IS governed by Art 142 and does not raise an ' 
issue of adverse possession but adverse possession 
for over twelve years, if made out by the defend- 
ant, may imply dispossession of the plaintiff 58 
I A 29=10 P 407=1931? iO=6oML.J 183 
(PC) (Adverse possession of mining nghls m 
a village granted on lease to defendant) Where 
the plaintiff prays for possession, alleging recent 
forcible dispossession, the suit is governed by 
Art 142 and u is for the plaintiff to establish hn 
previous possession and dispossession by the 
defendant , it is not for the defendant to prove hu 
adverse possession for more than twelve yean 
143 1 C 428= 1933 L 627 Ste aba J6i I G 833 
= » 938 R 134, 19410632, igttOIVNutS 
= > 9 I« O 415, igjoOA IS51 (suit lor pm- 
session of property transferred by ftara^ash^ 
guardian) Attachment under S 146, Cr i . 
Code— Sun for possession — Art 142 applicable 
49 C 544, 22 CL.J 283 Suit by rev-cf 
sioner for possession from iresptssen against 
widow— Art 142 applies C5 IC Bib-p* 

CLJ lag Also to a suit by an adopted 

possession from trespassen against widow t _ 
rum from date of adoption 1 Luck 733 *’^^,, 

O *55 In a suit governed by Art > 4 *' 
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NOTTS 

pliintifT muit prmc hit pottwtion wthm tn-el\-e 
>Tan from the date of tint and on failure to do to, 
the full ihould be diimttted 56 I C. 931 , 6 
P LJ 51=61 1 C. ^6 1034 !• 341 , 1Q37 L 

186=101 I C. 25} , loO I C 733 , 192O r 653 , 
J 2 ?i .9 779(2). 19310 177, 131 I C 475 
(Oudh), 1033 R 4U. ,533 S 279 (FD) 
>>nere the plainlmt claim that the) were in pot 
»«ion of the land and wrc ditpouettrd ihnrtly 
before the luit, the cate is clearly potTmed by 
Art 143 and the onui 11 on the plainti(rt to thow 
that the> tt-erc in povtcttion vithin 12 yean of the 
»vut SsCLJ 603=19380 150, 1938 C 206, 
1940A 428 ifi37N’ 120, iqioC tot. 

38 P L.R 365 42 P L 531 , 44 C \S N 935 , 
(1940) 2 M L.J 190 Art t ^3 u \ery general tn 
itj tcope, and the only conditions necessary are 
that the suit should be for possession of immox able 
propertv and that the plaintiJT \t hile m possession 
of the property must ha\-c been dupossessed or 
must ha\ e discontinued his possession Obstously 
the ttord “ plaintiff" in this article includes hu 
predecessor in title as well There arc no words 
in this article which would confine its applicability 
to luiU based on possessory title only, or confine 
St to plaintiffs who claim the property wholly 
and are not co sharers or co-osvnen with the 
defendants (51 A 1043 and 1933 ALJ 105, 

'534 ALJ 373-^34 A 993 (FB) 
Arabs 43PLR 497 ILR (1040) \f <152 = 

39 L.W I49««940 M 798-(i 940) a NftJ 

190 (F B ) (plaintiff sump as purchaser at Court 
auction sale held m execuuon of mortgage decree 
u not outside the scope of Art 142) WTicre 
therefore a plaintiff who was a co sharer svith 
some of the defendants who transferred a part of 
the property to third parties admits in the 
plaint that he was dupossessed by the transferees 
sometime prior to the instmition of the suit Art 
142 appbes and not Art 144 (F 8)1034 A 003 
Arabs 23 PLT toot If Art 143 applies the 
OTtus would be upon the plamiilT to prose that hu 
suit u not time barred it is otherwise if the case 
falls withm Art 144 , for in such a case the snor 
would be upon the defendant to prove that hw 
possession had been adverse to that of the plaintiff 
tor more than 13 yean 8R 556=1931 R 40, 
7R 85=ig29R 153 ArsbssSeWN 1126 
The proof by plaintiff of hu possession may be 
such as the land is capable of by exercising acts of 
ownership thereon The acts of ownership need 
not be contmuous , nor need they be frequent 
A party may be said to be in possession of land 
when he exercises such acts of ownership m 
respect of the case as might be expected in the 
circumstances of the case or having regard to the 
purpose for which land can be used J49 I c 
itog (2) Defendant pro\ed to be in possession 
for 15 to 20 yxars— Plamuff relying on defendant 
being m permissne po'session — Plaintiff to prove 
pOsscMon within la years 7 R. 83 Ste eht 
*933 R 413 Suit for possession against alleged 
frnant— Tenanev nn. .j j r 


t^enant-Tenancy not proved and defenSnt 
tound to be m possession for more than’ 13 years 
before suit— Suit barred 1933L.893 Art 142 
refers to dispossession or discontinuance of 
session 50 C 49, 20 CIM N 481 = 3: IC 
242 , 60 I C. 860 , 45 r C 548 99 I C 831 
Legal possession remains with the true owner 
even though property u attached under f5 i^fi. 


Cr P Code A# 20 C M N 481=31 IC 242 
Sn tUj, lOJ! C 734 . 45 I C 5,0 An nol.lnd 
act Of trespass does not constitute dispossession 

"OlC 79 Ofiuccessneindcpcndcnt trespassen 

who have been coniinuouly m possession for the 
statutory penod, the first trespaucrJgeU the title 
and not the last who is in possession at the time 
when the title of the real owner is extinguuhed 
40 1 C 50=32 M L.J 85 Ste aha 45 M 370 
=43 M L.J 319 ^^■helher the last ofieteral 
but indepentfent trespassen can defeat the 
owner's title although he himself has been m 
possession for only a few days before the date 
^BomL.R lC6 = i936 Baio See also \ato 
O 114 = 1940 OMN 291 Art 1340^ 
not apply to suits to avoid alienations of the 
general endowed property % ested m the jajjadashin 
and of a wakf Such suiu are governed 

by Art 144 WTicre as a result of the alienations 
the previous encumbrances have been paid off 
it cannot be said that there were sev eral trespassers 
in succession so as to bar the true owner under 
Art 142 after the lapse of 12 years from the date 
ofthc earlier mortgage 35BomLR 252 = 1933 
B 317 ^V'hcreat^ustceo^managerofarellglous 
endowment granu a tenancy of property belong- 
ing to the trust m excess ofhis powers the aliena- 
tion u good for the alienor’s tenure of office and 
the alienee 1 adverse possession commences under 
Art 144 only from the cessation of office of the 
aUenating trustee But where the trustee in 
effecung the alienation by way of sale purports to 
deal with the trust property as his own, his act 
amounts to a repudiation of the trust and the 
possession of the vendee will be adverse from the 
date of the alienation 47 L W 165-1038 M 
415— (1930) t M L J 113 Dispossession implies 
an ouster from possession followed by the pos- 
session of another person 5 P L I SQ2 — toai P 
36 See alio 6i IC 78-2 PLt %3 ^If a 
trwpasser admits that a portion of the land 
belongs to the owner when the owner challenges 
Ins possession but declines to vacate the land m 
spile of demands there is open dispossession and 
the owner must bring his suit within 12 years of 
dispossession The admission of the trespasser 
cannot give further time to the owner unless such 
admissmns come within S 19 of the Limitation 

is . 404=19330 414-14410 177 

iVhen a pUiniifr sues for possession on the allevL 
lion that while in possession he was disposse«ed 
^ the defendant he must show the time of 
dispossession and he must bnng the suit within 
twelve years from that date 56 I C 40 <t 
PLJ 592=1921 P 29. 6 0 HN 908; 1938 
P 633, 108 1 C 732, 1928 P 128 (a case of 
occupancy tenants) 30 Bom L R 1463 Suit 
to recover possession— Plainufr s possession within 
limiuuon penod not proved — Defendant’s title 
by adverse possession not perfected— PlaintiiT 
^not recover 1930 O 46=6 O M N 908 
In' -n. 349-1931 O 177, ,9., 
A'lt-J 4 ° she presumption is that the 
possession of one tenant in common u the pos- 
years session of all 10 I C 554=5 S L.R 49 

proved to be under water wiihui twelve years of 
suit-^uii by owner to recover possession— 
Burden of proof— Art 144, not Art 142 j, the 
governing arude 10 PL.T 133 See also s 
CL.J 320=1941 c --- ‘ 

wasactualh disnoue- 
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NOTjES pots‘sston of the mortgagor should be ducontinu 

order dismissing his appbcation under O. 21, ed for ever, the case doc* not fall under Art 14a 
R. 100, G P Code, limitation for a suit to esta» 8 R 556=1931 R 40 There can be no du- 

blish his title and recover possession is that oontinuance of possession by reason of the mere 

provided under Art i^aandnotArt it-A 1929 submergence of the land 34CWN 773 = 1930 
P 5 S 3 — >>7 IC 634 Where a minor sued PC 198 (PC) See also 72 CLJ 320=1941 
after atlaming majority to set aside a void lease, C 193 The mere fact that a mine has not been 
held, that Art 142, and not Art 44 or Art 91 worlc^ by the owner does not amount to a dis 

apphed to the case 34 C WN 642 Even if continuance of possession within Art 142 44 

the judgment debtors continue to be in the fC 297=22 CW IV 441 If the owner leaves 
possession of the properties in spite of the delivery hi* land in the possession of a stranger for over 
of the properties made through Court, yet as twenty vears and lives away cultivating other 
agamst the judgment debtors to the suit and lands « constitute* abandonment rg IG 1 = 
persons represented hy them, she effect ^ Mch 1913 MWN 2j 8 WTierc two persons arc in a 
delivery should be taken to be that the decree- joint possession of land by mutual consent for 
holder is in possession , and consequently a fresh twelve years m ignorance of the fact that one 11 
cause ©faction anscs against the judgment debtors entitled to the whole, limitation against the latter 
and limitation begins to run only from the dale by discontinuance under Art 142 or by adverse 
of the delivery made through Court 122 I G possession under Art 144 arises :8 I C fiSg* 
164=1930 M 306 d'» ebo 1936 IVsh 7, 1928 17CWN 595 But/«4iR5 Joint owners 

L. 910 Possession through tenants a sufficient of occupancy holding — One of them leaving the 
1928 C 765 Constructive possession delivered vnllage and settling elsewhere — Holding m the 
to auction purchaser — Refusal to deliver actual possession cf the other joint tenant and his 
possession by squatter — Suit for recovenng po»- heirs — Suit by the heirs of the former for posses- 
sejsion — Art 142 and not Art 144 applicable sion after more than twelve years u barred under 

3 Luck 506=5 OWN 37a (F B ) See alto Art *42 itglC 0 See al/o ^t }k>m LR 631 
ILR (J940) Mad 953"*i94C» M 798=52 (Suit for partition of share purchased from a 
L.W i49«a(i94o) a M L, j igo(FD) Trans. Hindu coparcener). 

ferce from Court auction purchaser— No pos. Consraucrive Possession— ' Conslruelive 
session through Court— Suit for possession — Art possession— Proof of title — Delivery of 
T42 applies 1920 C 586 A suit to set aside a symbolical possession, "effect of— 36 C 
revenue sale and for possession is governed by LJ *40=27 G,WN 259, rffjS Path ? 
Art *42 S3 CL-J 324 = 133 I C 102 Appli* The right of trespasser by adverse possession w 
cability of article— Occupancy raiyat — SuK for confined to the land actually in his possession 3 
possession of holding from landlord— Limitation PL j 273=56 1 C 164 SeeaUo tSL 442 = *935 
See 39 atV N 503 L 475 (F B ) 

DUCONTINU/VNCE Or rOSSESSlON — B uKDKH Of SUBMcaCED tJiNt) — CONmUJCTIVTl rOSStSSION 
moor AS TO —6a r C 707 See also 17 L 449= —Where a plamiifT sue* w recover possession of 
16a 1 C 330=1936 L 208 71 M L j 749 , 30 lands as re formaiion in sil« alleging that he ha* 

NL.J 18=1933 N 274 Plaintiffs allying to been dispossessed from them, the burden lies on 
hav c let defendants into possesiion — Defendant* him under S 14a of the lanuiation Art to prove 
pleadings title by adverse possession — Allegations that he vvas in possession wiihm twelve years of 
on either side not proved — Effect 1027 M 287, the suit He can discharge this burden by 

58 B 397 , 36 Bom L.R 445 , 1934 ® -**7 proving that be was in constructive possession 

a suit falling under Art 14a, the fact that the within that period He would be in constructive 
date of dispossession u not given or proved ts possession, if he was the rightful owner and would 
unmatenal, for, if the plain tiff can show possession be in tune if be could prove either that the lands 
within twelve years, the fact that he is not m had appeared above water within twelve years 
possession at the time he institutes his suit o'" the sun, or if thev had appeared earlier that 
establishes that some lime m the interval be- has they had become first fit for user within that 
been dispossessed (122 I C Oi.FoU) *41 f C period The fact that he had no physical pos- 

72 A suit was instituted for possession of a session at the time of the last submergence is not 
prowrty on the ground that Ihc defendant was material for the purpose of enabling him to call 
holding It as a licensee The defendant denied to his aid the principle of constructive possession, 
the tide of the plaintiff and pleaded his own title provided that this title had not been extinguished 
on adv ene possession //dd, that jis such a case by adverse possession before the last submergence 
the question of title was of paramount importance For, if a trespasser was m possession before sub- 
and thatj if the title vested in the plainiifT, be mergence and had not perfected hi* fide by 
would still be entitled to succeed, even though adverse possession for 12 years or more, on sub- 
hc had failed to establish the alleged tenancy or mergence his possession ceases and the possession 
licence unless the defendant was able to estabJwh of the owner revives and continues till the lands 
bis adverse possession under Art i J4 117 I C arc again formed and become fit for user and 

3B4 \STiere the aRteement is ihai the plaintiffs occupied by another 44 C W N 935 
should re.ume possession uoon repajment of the PaRiitunE Possessrov—Permissive possession 
loan, possession cannot be held to be disconiinued » not adverse possession 41 R 5 , 36 I C 7*5' 
within the meaning of Art 142 Per Otter, J — aLI J jn But ir* afie 18 I C 669=^170^ 
^STierc the mortgagee, who I* in pos-sevsion of the N 593 

propeiiy claimed, cannot be said to be a snort- Possssiov foLUowisQ Tm* — here die pla'"! 
B«Bee because the unrcgisieied mortgage for fiffestabluhrs hii tide to the property, be mu'® 
over n* 100 in his favour cannot be legatty rely upon the presumption that possession 

proyrU. Iku ,i „ clear that neither ihe moriRsigor with the tide If there is no satisfactory evnornt^ 

isor the TO, Ttgagee ex hyfeilhtu intended that the in rebuttal, the presumption must be gW'’ ‘ 
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to a4BomL.R 373-1932 D 343, too 

IC 33G-9 l-L-J 9 ' 9"9 P 539 (0 

(Ca«e of parti land) See eho 117 I C 3O4 
la s caie vith mdmrt equally itron^ on bolii 
ndes, the pmumption of pcwrMon antrs on title 
^\■hcn there 11 no cMdenct on either aide, prr 
jumption from title vull ia\e limitation under 
Art. 149 in the case of arable lands 35 I C. 
554=1 ruj 14G 5«aba5rL.J 47a«i5ai 
P 305 (FB) , 1924 L. 27G, 53CL.J 41 1 , 54 
M 622 = 1931 M 644 =»Gi M L.J 294 , 134 I C 
319=53^.^3 411=1931 C 501 , 58 B 397 

sNliere platnulTs put forward a case of elTeciis-e 
possession and adduced e^^dence in support of it, 
but the Court found against it they cannot gi« 
up that case and rely upon the presumption of 
possession following title 1931 M a02=Co\fL 
J. 430 But in 54 M C22 holding that e\en in 
such a case, the possession presumed bv law must 
be displaced by proof of cfTeclis’e acts of possession 
by the defendant 

PossEssoRt TmJ —In a case where the suit 
ts resisted on the ground of acquisition of title by 
prescnplion it 11 not for the plaintiff to prove liis 
possession wnthin twelve ^ears It is for the 
defendant to prove his advene pfopnetary tide 
1923 A 55 Set eho 1923 H 36c Effect of 
eatry as to possession in the selilecnent tecotd 
See a L Lj 230 Possession under an illegal 
order or decree of a Court u not possession that 
can avail plaintiff under this article 29 I C 10 
EjecTMEKT Suit —The plainti/T m an eject 
ment action must in order to succeed iinctly 
prove his own title 42 C 384-97 \fL.J 333 
(PC) In a suit for ejectment the onus is on 
the plaintiff to prove not only Ins tide 
to possession but the fact of his dispos 
session or discontitiuatice of possession within 
twciveycars 18 IG I7«-95MLJ 95(PC) 
8L 655 98 I C 1061(9) 33CWN 1160 

Title must tie strictly proved to entitle plaintiff 
to ejectment 36 I C 8go 90 CHS 773 
The penod of limitation applicable to a suit for 
possession of a temple is that contained m Art 142 
and not Art 131 52 1 C 67 (4 Cal 683 Dist) 
In a suit for possession where the entry in the 
record*of rights is in favour of defendants plaintiff 
must prove his possession withm twelve years ofa 
suit 54 I C 960 A suit to set aside an 
invalid sale to the extent of the plaintiff s joint 
share and for possession thereof is governed by 
Art. 142 and not Art 123 42 1 C 121 Court 

sale — Formal delivery of possession to purchaser 
— Judgment-debtor continuing in possession 
along wiih co-owners — Suit for partition — Decree 
m favour of purchaser — Subsequent suit to recover 
actual possession after a lapse of 14 jears from the 
formal delivery is barred— No case of possess on 
and dispossession 50 A 813 — 1928 A 412 

■See eiro 1928 L gio Death of adopuve father— 
)Vidow enjojing property as of right— ^uit to 
recover property filed after twelve years ^ 
129 IC 328 = 1931 O 35 131 IC 758=60 

ML.J 619=1031 PC O4 (PC ) , 130 I C 849 
Dedication to dharmasala by father— seeking 
to set aside the same after twelve yean of father a 
death is barred ig-’BO 348 Graittformam 
tenance — Grantor obtaimng decree for resuming 
possession of property granted but possession 
remaining with grantee even thereafter for more 
than twclie yean — Suit by grantor for possession 


u barred 1923 P C 1C5 (1) =.|og I C 0 tB = 
55 'f I-J 25* (f’C) flic plaintiff filing hu 
suit in the Civil Court within the ordinary twelve 
jear j penod of limitation for ejecting a trespasser 
It prefer no cbligalion to jalufy the Court that he had 
suffiaent cause for not filing Im suit earlier All 
that he need prove is that he came withm twelve 
years of the accnsal of his caus* of action 1930 
AUJ 256=1930 A 193 (FB) The mere 
decision of a Ttmaca or the mere passing of an 
order and a mere entry in the record-of rights as 
well as a mere order under S 145 Cr P C^e, 
do not netcssanly constitute actual physical du 
potsession tto IC 623=1928 P 653 Dis 
possession contemplated in Art 149 refers to 
actual physical dispossession and there is no 
dispossession under that article until some one 
else takes ifias possession Dispossession is when 
a person comes in and dnves out the other from 
possession 56 C 914 = 1929 C 297 Wliere a 
Hindu widow who had been enjoying the property 
as tenant m-common along with her brothen in- 
law sued to establish her possession and it appear- 
edthat her title had not been demed and that she 
had been receiving rents and profits, field, that 
there was no dispossession under the Act and that 
the suit was not barred by limitation 56 C 914 
Particular Cases — fi) Attuviev — BTiere a 
plea of limitation and denial of plaintiff t title u 
set up m a suit for possession to accretions by 
alluvion the onus is on plaintiff to prove title and 
possession within Iimitanon 34A 6ia=i7lC 
94 Trespauer whose title u not perfected by 
adverse possession cannot tack on tohu penod of 
possession the penod during which the land 
remained submerged 19 OC 374=37 1 C 


7»5 

(2) IVaste Lanc —[See Vacant Land] In a 
case where plamtiff sues for possession alleging 
dispossession by the defendant the onus is on him 
10 prove Ins possession and the factum of dis 
possess on within thelve years of suit 26C^VN 


724 1922 C 557 A suit for possession of waste 
land IS governed by Art 142 59 I G 891 = 111 

IC 533 ^\hc^e the plamtiff alleges he had 


effective possession of a waste land till dispossession 
by defendant one year prior to suit the onus is 
on him to prove his possession withm twelve years 
of the suit 60 M L J 430= 130 1 C. 845= 1931 
M 282 As regards waste and unoccupi^ lands 
the presumption is that possession follows title 
39 I C 97 * 42 I C 412 See eho 17 L 449= 

1936 L 208 53 CL j 411*1931 c 501 fhe 

mere fact that the land m dispute was such as 
was not capable or actual continuous physical 
possession docs not necessarily make it waste land 
so as to attract the application of the pnneiple 
that possession follows title 58 C.L.J 478= 
1934 C 294 In respect of waste land allowed 
10 remain so, there cannot be a discontinuance 
of possession and the onus u on the defendant lo 
prove when his possession became adverse 95 
I C 22 % 36 1 C 207 , 3B 1 C 130 See eho 43 
PI»R 222 = 1941 L. 241 (suit by Government 
for possession of public street) 

W JuvCLE LAN'S — In waste smd jungle 
lan& possession may be exercised by grazing of 
catde, putung up boundary marks fences, etc. 
They form no excepuon 10 the general rule that 
the plamtiff must prove possession and dispos- 
sesunn wilhm twelve years 23 C.U,N 724= 
> 9*3 C. 557, 1928 a ti8 In^the case of 
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Desenphon of application 

Penod of limitation j 

Time from which penod 
begins to run 

143 Like suit, when the plaintiff 
has become entitled by reason of any 
forfeiture or breach of condition 

[Twelve yean] 

! 

IVhen the forfeiture is incurred 
or the condition is broken 


NOTES under Art J42 it must bt determined ^vhether 

tingle land it is not enough for the plamfiff to having regard to the evidence as to the nature of 
prov c his title But he can make a case by show- the lands and the possession, the platntifThas been 
mg that the land in question was incapable of able to establish actual or constructive possession 
possession by any one or that in fact no one was svithin the statutory period 70 CLJ 534 — 

interfenng with his right It is posstsston apd not 1940 C 185 Dispossession, referred to in Art 

user that should be shown In such a case the lait is a forable dispossession or ouster and the 
possession of the rightful oivner must be held to discontinuance referred to in jt, being interpreted 
continue up to the tune when the lands are shown ejusdem generis with possession, means something 
to be capable of being possessed 33 C \\ N of the nature of an abandonment So where a 

1160 See ebo 1937 P 232 It was admitted sun u based on title and dispossession. Ait 142 

that the lands were parti and jungle lands, that or Art 144 will apply, as the case may be, for a 

the plaintiffs bad a title to it but the defendant plain'iff may fail to prove title and may yet 

claimed a limited tenancy interest only as against prove possession within twelve years and win 
the admitted proprietor, the zemindar Held, that his suit Where, however, a suit is has6d on 
the defendant must either show title to tenancy title and an alleged permissive occupancy, Art 
right by contract or by the fact that he has been 144 applies and the case can be decided fairly 

m possession for the necessary period and the on the question of adverse possession Long 

onus IS equally upon him to show the date upon and uninterrupted possession ofjagir land wAout 
which he came into possession and his title began rent or term or conditions, m the full sight of the 
Such cases arc governed by Art 144 and not by jagirdars, cv^denced by permanent houses and 
Art 142, and it is impossible for the judge m not temporary hutments, constitutes adverse 

trying such a suit to raise any presumption possesion in the full seme of that word I bR 

against the plaintilt by reason of the absence of (1939) Kar 111^1938 Suid 198 Vacant land 

any witness on the part of the plamtiiT 149 is capable of physical possession being taken of, 
453 (2) = 1934 P 339 ifit IS enclosed and the owners are deprived of MI 

(4) IisitERY focirrs — Art 142 applies to a powcroverif niIC 533 A Court must rely 

suit for recovery of possession of ajalkar or deela- upon the presumption that possession follows 

ration of plaintiir s title thereto 34 I C 841 utle in case of land that was vacant before dis- 
Seeabaa^iC 136, 2 P LJ 289 . 39 I C 777 possession occurred where the evidence as to 

(5) SeavicB fEmiae — A suit by a patniaar possession is conllictiM 1 1 1 I C 533 , 38 L ^v 

for possession of resumed lands is governed by 952*1933 M 87i«6a MLJ 7S9 (54 hf Caa, 
Art 14a 46 I C O95 Ref) If the position of a small isolated plot of 

(6) Vacant Land —I n cases relating to vacant unculuvated ground u such that the attention 

sites, possession follows title and the mere foct of the plaintiff zemindar would not bespecificaUy 
that a trespasser has taken possession of a portion directs to the question of whether it is m his 
of a vacant site cannot affect the coiutnicUve mahal or in the mahal of another zemindar, the 
possession of the real owner on the portion not mere non interference with the temporary occu- 
trespassed upon In such cases, the wrongdoer paiion of this plot by the tenant of the other 
can by lapse of Umc gain title only to the area zemindar m the adjacent fields would not consti- 
actually possessed by him, and in suits governed tute any adverse possession The plaintiff 
by Art 142, it is only wnth regard to the portion zemindar should be deemed to have continued 
of the site actually in possession of the trespasser his constructive possession and it could not be 
that the plaintiff will be required to prove his said that he was out of possession within the 
possession within twelve )ears As regards the meaning of Art 142 1937 ALJ I 3 i=®t 937 

portion actually built u{wn by the trespasser, A 238 , 193B O 214 I L.R (1939) All 454 

the plaintiffs must show that this portion was a =»t 939 ALJ 91=1939 A 257 

vacant site within twelve years of the suit, and, Escroaciuievt Land —Where the dispute 
if they succeed in provnng this fact, their cons- relates to certain encroachment land the onus is 

Iructive possession within the statutory period on the plaintiff who 'alleges himself to be ovmer 

will be presumed ty I 449=1936 L. 20C and seeks to recover possession to establisli that 

See oba 1938 O 214 Waste land — Nature of his possession was within twelve years The 

possession— Absence of specific acts of possession initial fact of the plaintiffs' title comes to his aid 

— rffect — Land leased for culnvauon — Lessee in such a case with greater or less force according 

cultivating bulk ofarca — Smsllporfion remaining to tlie circumstances to LLJ 517 = >J 5 
waste but trespassed upon and reclaimed by 420 

others— Suit by lessee f >r possession— I imitation Mininq Land— As to adverse possession of 
Art 142 applies 17 P 210 = 19 PLT 133= mining rights m a village grant^ on lease to 
1938 P 2J2 Where a strip of land in qursuon defendant, «r 5O 29=ioP 407=60 I'-* • 

IS a piece of waste land Ijing on the boudary of i83=«93t.PC iB and 186 (P C.) , 

‘•nes fifopertv, possession of such land must be Arts 143 and 144 — Art does not 

psMum/^l to be with the person who xwoves title to a cave wherethere is no relvtionship of ‘’i™ 

the ,,Tnjvrny 1938 OWN 74.i=.t038O andtenant 22 I C 28= lO C LJ 553 •jTv? 

t In a win relating to waste lands which fallt I7L 403=1936 L 39} , Co 1 C. 3ta»*^4 ^ ' ’ 
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NOTES 

N loGj, ^5 L W 3}7 A person hold»n<j under 
a pennaiienv smancj holds adsersely from t!« 
day he dentr his landlord » title ana a suit for 
possession on the ground of forfeiture by the 
tenant falls under Art 1^3 qG I C 5C5 7C 
PLR 1Q17 Under \rt 143 the starling point 
of limitation is the forefeiturc itself there it 
notiung in the article about the Lnowledgc of the 
lessor 3O M 1_J a75-i^L\S i6^ 3i 1 C 

235, t? 1 403-38 PLK C87-1936 L 391 
Sm 1028 C 7«4 for a case of lurfciiure on the 
ground of rentamage of a widow Suit for 
possession by a widow who made a Rift of the 
land on condi'ion of the donee maimatnmR her 
alleging that the condition was not fulfiled is 
got-emed by Art 143 * L U 1932 L 645 W 

fl/«l937 A 2GO ILR 1937 A 424 \ri 143 
» not limited in its application to those persons 
who hate commuted a breach of the condition 
against ilienation which has entailed forfeiiuie, 
but also applies to those srho arc in possession by 
reason or ilie alienation which has emailed 
forfeiture A suit to recoier possession of nro 
periies demist on adina^tavnna tenure in Malabar, 
the claim being based on a forfeiture by reason 
of alienation and not upon the removal of the 
tenure at the expiration oftweUe years as contem 
plated by the deed of tenure is governed by Art 
143 and barred unless brought witlin twelve 
years from the date of the alienation 30 I W 
9 ^sI93oM 430 (2)*«5U M L J fip Ahenation 
by kasav argamdar — Suit by landlord — Limita 
tton 5ef45Ll\ 347- *937 spj 

Art 144 AepucARiLiTY — [Sr« aUo under 
Art 142] Art 144 is a residuary article and 
cannot be applied when some other article 
applies ILR (1937) N 254=1937 N 129 
It is clear from the position m ishich Art 144 
occurs and from the words used sn that article 
that It IS a residuary article m respect of all suits 
for possession of immovable pro^rty to which 
no other article specifically applies ^Vhc^e the 
plaint m terms seeks possession of immovable 
property and the defence is one of adverse pos 
session, the suit falls under Art 144 ILR 
(1939) R 173 40 Bom L R 1134 1939 D 1 
Art *44 applies to suits for povs»sion based on 
title 13G IC 206—1932 O 122, 134 IC 
599 = 1931 O 382 8 OlVN 1153, 55 A 

209-i933«-^ 775=1933 ALJ 105, 1936 L 
530 Mlieii a plaintiiT comes to Court saying 
that he was in possession of a Geld up to eeitain 
lime 35 owner vnd cbims possession thereof the 
suit IS one fir possession after dispossession falling 
under An 142136 not Art 144 1937 \ laq 

40 Bom I R 166 The question whether the 
article of limitation applicable to a particular 
suit IS Art 142 cr 14^ has to be determined by 
reference to the pleadings 147 I C 805=1934 
CC\f.--445 


0 at, 30SLR 472 Art 142 must be applied 

m every cisc where the plnnliiT alleges his own 
dispossession by the defendant prior to the suit, 
at alta ufurt he does not make any such allegation, 
but II IS found as a fact, that he was dispossessed 
by the defendant prior to the institution of the 
suit (5t A 1042 and 1933 A L.] 105, Overr) 
1934 ALJ 973=1034 2\ 993 (10) Stt also 
*933 R 4*3 A declaration of tide may be made 
on proof of 12 years* adverse possession 13 L 
677=140 IC C04 Art 144 IS a residuary 
ariicic which cannot be resorted to if the suit 
IS governed by Art 14O 127 I C 88g = i93oN 

300 Redemption of mortgage by one of the 
co-morlgigori — Suit by another for redemption 
of Ins share against the redeeming co-mortgagor 
— \rt 14O applies 127 I C 889 = 1930 N 300 
Out see 8 O u N 637 Ste also under Art 148 
Art »44 applies not to want of actual possession 
by the plamtilT but to cases where he has been out 
of and anoiiier in, possesuon for the prescribed 
period There must be both absence of possession 
by the person who has the right, and actual 
pos>ession by another, whether adverse or not, 
10 be proved to bring the case, vviihin the article 
120 ir 792- 1930 L 303 Art 144 is applic- 
able only to a possessory suit by the owner of the 
properties claimed against a person holding 
adversely to him without Ivllt to P Q5t»5U 
lA 279-Ci MLJ ?8(PC), 161 IC 583 = 
1936 1’ 147 3\herc the plaintilT alleges he was 
m possession of the property till dispossession by 
the defendant who entered on a in his own right, 
the arude applicable vs Art 142 0 OWN 
319 ‘Oa* O 177 See also 1933 R 48*144 

1 C 274 Su also where the plainlins alle4,c 

that they had been dispossessed two months 
before Uie suit and the defendants did not plead 
adverse possession but pleaded possession under 
an irrevocable license 1934 ALJ 147=1934 
All 362 Adverse possession of prcdeccssor-in- 
Ulle can be tacked on to that of the present 
occupier 130 IC 296=1931 A 323 A true 
owner would be barred by twelve years con- 
tinuous adverse possession, even if that possession 
be that of two or more independent trespassen, 
who do not claim under one another 1940 
OWN 291 — 19400 184 Stealso TQjSD 210 
A suit may comprise various reliefs and the 
dilTcrcni reliefs may be governed by different 
articles of hiiuialion So where a suit comprises 
a prayer for declaration and for possession, the 
wholesuit cannot lie governed by Art 144 193C 

MUN 351 = 1936 M 804 Where an estate 
partly consists of immovable property and partly 
^ busuiess, a suit for share in (he estate of a 
deceased ancestor, against lieirs in possession and 
managing the same cannot be maintained, $0 far 
as «t relates to immov able property if not brought 
withm 12 years of the death of the ancestor, 
uitder Art 144, and that for an account of the 
business of the deceased ancestor, if not brought 
within SIX years under Art 120 193G R 407 

A suit by the heir of a deceased person to recover 
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NOTES tide « entire!)' oppojed to the inferestr of one 

property from a person who aLo claims as h«r and that the latter stood by and did nothing 
w go\ em'-d by Art 144 45B 570=5910605, whJc the other person continued in possession in 

35CVVN 465=ig3iPG 84— 60MLJ 619 direct contravention of his alleged rights 60 
(PC) (a suit by Hindu widow to recover pos- WN 829=1929 O 433 

session of her husband’s estate) 31 KI^R Covstroctive PossEsstov— WTiere lands arc 
(Supp ) igt (claim to estate as co-owner but subject to periodical submersion, their possession 
not as member of co parcenery) A trespasser u with the owner during submenion The con- 
cannot be allowed to taels on his possession to stnictive possession is with the true owner 44 C 
that of a former trespasser from whom he does 858=32 M L J 505 (PC), 29 I C 278 , ag 

not derive title. 45 B 570 Stteho^g 1 C 75J IC 156=19 OWN 565, 58 I A 228=61 

(Cal), 2PLJ 506, 41 I C 114, l6IC 43, ML.J 632=1931 PC 162 Continuous advene 
37 M 440 , log I C 296 , 1928 C 563 , 1930 possession is not possible m the case of lands 

L 809 But see SOWN 349=* *93^ O 177 subject to seasonable submersion 44 C 858= 

\Vhere Art 144 applies, no deduction of period 32MLJ 505(PC) A mere assertion of hosnie 

under S 16 is allowed 26 C W N 364- \Vhere title by a trespasser when the land is under water 
the property of a minor member of a Hindu and cannot be actually occupied, cannot affect 
family is alienated during his minority by a the possession of the true owner 20 I C 821 = 
person who IS not hu guardian, cither in fact or 18 CLJ 274 See also 117 I C 202 (Pat), 
law, a suit by lum to recover possession after 1930 L 417 (i) Upon the grant of die surface 
attaining majority would he governed by Art 144 rights by a acmindar, he u in constructive pos- 
and not Ait 44 192a E 386 See also 107 I C session of the sub-soil. Cases as to adverse pos- 

IC 516=1928 IVhereArt i44app)ics, session of mineral rights must ulumatelyfalJ lobe 

it IS for the plaintiff to prove his title ana then the decided under Art 144 rather than under Art 
onus of proving advene posstsion lies on the dc- 142 soIA 228=61 MLJ 632=i93iPC 162 
fendant 32 1 C 56O, 1929 A 753=51 A 1042= Tlic right of a trespasser by adverse possession 
134 1 C 461 (All ) Article docs not apply to suits « conftned to land actually m his possession 5 
for assessment affair and equitable rent 50 I C. PLJ 273=5610 164 See also 16 L 442= 
908 Where a mahfcAana right was not enjoyed for 1935 L 475 (EB), 1923 R 23(2), >929 L. 
12 years, the right to sue for the mon*y due on 625, 1930 L 303 Breaking 0/ eontinuotes possa 
account of it, IS barred 21IC 779=i9CWN »ion &ri4oIC 228=19328 35 
410 Tishery right in another’s water n not im- Symsoucal Possessiov, Eftect op— >S’«io 8 
movable property but an interest nn immovable IC 396, 120 1 C 602, 11 P 165=1932? 
property 12 IG 305=14 CLJ 572, 35CW 145 Where A is in possession of the prope^ 

N 1250 Projection of lanes is not immovable adversely to the plaintiff, the plaintiff cannot fay 
property I3UIC 458=34BomLR 395=1932 obtaining a decree against ff and being placed in 
B 224 But rigiit to collect assessment symbolical possession m execution of that decree 

of endowed lands is immovable pro- thereby give himself a fresh start of limitation 

perty 34 BomLR 1496 Melwaram right 30NLR 284=14810 6a = i934N 36 
of the land m a zemmdan when It consists of ihe PcRMissrva Possession, ErFEcrr op— J eriga? 
imposition of the full assessment, would be an O 582, C Luclc 136=14010 65 = 19300 510 
interest in immovable properry 1937 M WJ< (uncle managing for nephew) NSTicrc a person 
189=1937 M 303 Although the eqml^ of 1$ in possession of the property claiming only a 
udemption in the ease of a possessory mortgage u an hen over it for certain payment to which it js 
intangible thing, it is an estate in land and is charged, he should not be considered to be in 

fully capable of possession A claim for it 1$ adverse possession 134 I C 493 = i93« 3*3 » 

one for possession of an interest in immovable 16 NLJ 248 , 142 I C 582 = 1933 C 544 » 
property A sun by the plaintiff as heir of the 1935 ALJ 662 = 1935 A 569. 193° ^ 3^4 

morigagor for possession of a moiety share in The mere telhcnng of cattle and stormg of logs 
the equity of redemption against the defendant on a p cce of waste land does not amount to a 
who has obtained mutation exclusively in bis denial of the title of the true owner of the land , 
favour IS governed by Art 144 160 I C 922= nor is it an indication of possession which » 

193G O \S N 243=1936 O 16a Art 144 intended to be advene To the tide of the propneror 

would apply to a suit to recover a share by a of the land Where though foundations were 
hlahomedan heir from a person m management laid, the land was never enclosed, it docs not 
of the property 31 BomLR 199=118 1C amount to an unequivocal assertion of an 
705=192913 141 Owner suing for possession — intention to appropriate the land ILR (i939) 
Jamabandis showing plaintiff as owner and A 217=1938 ALJ 1227=1939 A i6« 
defendants in possession — Land uncuUivated for CoitusivE Possession — S’rr 32 C W N C03 
12 yean from two years prior 10 suii — Art 144 Acowsfriov or Tiri-r— The onus is on the 
applies and not Art 142 — Defendant must prove defendant to plead and prove adverse possession 
adverse possession 1929 L 596 See also *937 for the statutory period In a suit for declaration 

C 313 = 41 C.\S N 7O3 (Chowkidan lands) of title based on the defendant's allegJd repudia- 

An inlerence of adverse possession may be drawn tion of it 37 I C 794 (39 hf 617, iofl ) As to 

from circvimstances, such as long possession and acquisition ol mining nghls by adverse possession 
the aliscnce of any proof of licence or agreement see 58 lA 29—1931 PC 18=60 hi LJ i8J 
between the person in possession and the landlord (PC) In order to extinguish the right of th« 

130IC 2f|6 = irinA 323 Tlie word * hostile * reil owner, the nJvers- possession must be mri- 
ranioi he eojwidcred lo mean ihat there must linuous. Acti of possession exerfJsrd at I'Ucnal* 

have been hugation on the subject between the over different poriioni of land in different 
parlies le {• lu/Tiaent if Jt li proicd that the cannot amoune (0 advene posseHlon 57 * 
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NOTES 

716 As to essentials for acquuition of title by 
adsTrsc possession, see also 0 OWN 1153 A 
defendant m onicr successfully to set up a title 
by adserse possession, must show that he was in 
p^ession of the land in such a manner as to 
indicate that he was claiming to be in po^cssion 
as an ossTier and was intending to oust the 
piaintifT 146 I C 937 s» 1933 O 46J Acqui- 
sition of tide for limited interest 19 I C 367 
= 17C>VN740 flto 30 1 G 93«as C L J 
•53 » >*3 695 Tliere may be adserse 

possession of immosablc property as well as any 
interest m It under Art 144 14 IG ai2=lC 

C.^^ N 634, 1930 P 47G A person m ads-erse 
possession of property claiming to hold it as 
mtHawilli docs not prescribe for more than a 
mutauolh s right in such property 139 I C. 375 
^1930 A 8G6 The quantum of interest 
acquired depends upon the animus wnih which 
possession is held by the person m actual possession 
of the property \Vhere there was an agreement 
to execute a usufructuary mortgage and it was 
under that agreement that the mortgagee came 
into possession then though the usufoictuary 
mortgage contemplated had not been cxccutca. 
It must be taken that the mortgagee had been in 
possession only as a usufrucniary mortgagee for 
the amount ofthc loan advanced 12310 195 
swabs 1931 A L.J 914, 14PLT 234 54 A 
628-140 I C 633-1935 A 393. 55 A 976= 
130 IG 697—1931 A «3 The nght of ihe 
mortgagor is not lost by the adverse possession 
ofa trespasser for more than la >ean during the 
continuance of a usufructuary mortgage The 
mortgagors right to sue for possession accrues 
for the first time when after redemption he is 
unable to uke possession of the mortgaged 
porerty which he finds to be m possession of a 
trespasser, who denies his title to it The penod 
of limitation for Ins suit is to >ears to be reckoned 
&om the date of redemption and the trespasser s 
possession would not become advene 10 him till 
after redemption 1935 A L.J 490= *935 A 
542 Adserse possession— Knowledge — Principal 
affected by agents knowledge 16 IC 891 = 
163 PLR 1912 The possession of a judgment 
debtor in spile of delivery of symbolical possession 
gives nse to a fresh cause of acUon for a suit for 
possession 116 I C 70=1923 N 298 So also 
possession of any person denying subsequently 
title from judgment-debtor 15 P 372=t7 
PLT 546— 1937 P 13 But where a party to 
the suit has symbolical possession giien against 
him by methods informal the said symbobcal 
possession does not avail to stay adverse possesion 
iiO IC 391 (2) = 1929 L 545 See also 1933 
AL.J 33 =i 933 A i 733 . *933 P 2G9 ^Vhcrc 
the land in actual possession of the judgment 
debtor was m execuuon delivered to the decree 
holder and subsequently the judgment-debtor 
dupiossessed the decree-holder and regained 
possession, the dec r ee-holder has 12 jTars firom 
such dispossession to bring another suit for 
recov cry of possession of the land 140IC.530 
— 1933 L. 22 34ML.J 97 (PC.) A mere 
declarator) decree ©blamed in a suit under 
O 21, R 63 will not interrupt the adverse 
possession of the auction purchaser in execution 
of the decree 18 L. 255 ^S'here the mother 
of an owner took possession of the pro p ert y after 


her fon'i death and enjoj-ed to the exclusion ofthc 
ion's widow who was the rightful heir, held, 
ihe had acquired title by advene possession that 
and that it was not affected by the o^cr of the 
mutation Court to the effect tJiat she should ha\ e 
no power of transfer over the property 10 
OWN 42 — 1933 O 427 Where a Ilindii 
widow who was in possession of the house left 
by her husband leaves it and lives m a rented 
house, and her mother m law continues to reside 
in the house, and on the evidence all that can be 
suggested is that she found it more convenieit 
to live apart from her mother in law, it cannot 
be said tnat the occupation of th* house by the 
mother m law atone after she left amounts to 
duposscssion of the widow or that the possession 
of the mother m law is adverse to her 1935 A 
639 Previous suit for possession and m*ine 
profits of lubmTged land — Possession and mesne 
profits refused but declaration of title granted — 
Subsequent suit again for posseuion — ^Actual 
possession need not be proved Plamtiff having 
established hu title in the previous suit and not 
being barred by limitation was entitled to a decree 
56 !A 303-1929 PC 225=57 ML-J 602 
(PC) iSThere there has been an assertion of 
adverse title accompanied by the ouster of 
plaintiff the mere fact that the plaintiffs subse- 
quently obtained a declaratory decree, would not 
prevent the statute of limitation running against 
them 120 IC 483—1930 L 297 The pos 
session by a vendee ot watan lands becomes adverse 
from (he date of the death of the alienor and a 
suit to set It aside wJl be barred if not brought 
wuhm twelve years from that date by the next 
watandar or subseouent walandar claiming under 
the previous holder 55 B 21 — 1931 B 24 
Distnet Fishery Board— Government prescribing 
as against District Fishery Board— Right of 
action vested in Dislnct Board not exercised— 
Collector being representauve ofGovernment and 
also President of District Board— Effect 31 

LW 50B — 1930 M WN 328 Hindu joint 
family — Pouession of property as joint estate— 
Bar of plea as to separate estate 32 Bom L R 
314 The space abov^ the land is itself tmmov 
able property So a defendant who constructed 
a three storied verandah projecting over the land 
of the plaintiff more than Z2 years ago acquires 
a right to the space occupied by such projection 
and the right to maintain it m its position 151 
IC I094—I934ALJ 846—I934A 1054 The 
mere planting of trees on another person’s land 
docs not amount to dispossession 1930 O 304 
See also 1929 O 328 But see 20 A L.J 208= 
1922 A 50 , or the erection of a kfturlt or a mud 
trough for feeding cattle 134IC 294=1931 L 
489 Possession by intruder— Relinquishment 
before acquiring tide by possession for 12 years 
—Leaves the nghtful owner in the same posi 
(ion in all respects as be was before the mtrusion 
took place 12010.792=1930 L. 303 Person 
who loses his right to a holding by adverse pos 
session should also be taken to lose his right in 
shamdaX land appurtenant thereto 134 I £ 1 106 
= 1931 L.648 

Dcczakatton or Trim — Art. 144 cannot 
apply to a suit for a declaraUon. 31 Rom t^p 
1240 3 Miere the property u in the actual poi 
session of occupanc) tenants, a suit for declara 
uon and injunction regarding the nght {0 collect 


f 
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NOTES. the suit is based both on Uie ground of title and 

rent u a suit for possession to which Art 144 on dispossession, see 147 IC 805 = 11 OWN 104 
appbes 34 BomLR. 1469 Suitfor confir- =1934 O 21, 1937 OWN 585=1937 O 
mauon of possession IS not governed by Art 144 328, 67CLJ 115=19380 689 Also as to 

01142 36 OWN 783=19330 842 Art 144 tbetest ofthc applicabibty of Art 142 or Art. 144 

andnotArt 120 applies to a suit for a declaration to any case, 1934 O 21 See also ig‘26 O 
that a certain pathway IS a public one and that 313 IfArt 142 applies, the oniu would be upon 
none can obstruct it To such a case S 23 will plaintiff to prose that his suit is not time barred 
apply 69 1C 910=26 OWN 587 A suit for It is otherwise if the case falls within Art 144, 
possession and mesne profits with a declaration for in such case, the onus would be upon the 
that an entry m the record of rights is incorrect defendant to prove that his possession had been 
IS goierned by the 12 years’ limitation 52 1 C adverse to that of the plamtifffor more than 12 
361 alfo 108 I C 417=1928? 353 Suit years 8R 556=1931 R 40 SeeahoyTLB^ 
by one co sharer against another for declaration =1929R 153 , 1931 L 251 , 11 P 165=1932? 

of title and for possession is governed by this 145 , 134 I C 599=1931 O 382 , 1933 AL.J 

article 155 I C. 824=1935 A. 774 t05 . >43 1 C 497 = «933 A 775=55 A 209, 

Whre a transfer is inoperative and a mere paper 1933 N 274 , 141 I C 234=1933 L 105 Set 

transacuon, a suit to recover possession ignoring also 61 1 A 50—66 M L J 431 (PC) noled supra 
the transaction IS governed by Art 144 2580111 >933 I- 722, 146 I C 725=34 PLR 1007, 

LR 1207=488 166 So also a suit to set aside t933 S 279=146 IC 777 (FB) Art 144 

ahenation of a debutter property by a shcbaii in applies to a suit in which the plaintiff sues for 
excess of his power 9 1 C 133 The wife of a possession of immovable property on the basts of 
Hindu lunatic as such u not competent to exe- liis title, and in such a suit, if the plaintiff proves, 

cute a tale-deed of her husband s lands and a his title, he is entitled to a decree, unless the 

suit by a reversioner after the death of both the defendant succeeds in establishing his advene 
husband and the wife to set aside the alienation possession for a penod of more than 12 yean 
» governed not by Art t25butb>Art 144, 42 >933 ALJ 105, 168IC 309-1937 O 328 
MLJ 862=45 hi 361 Art 44 and not An But where the trial Court required the plaintiffs 

t44 applies to a suit by a ward who has attained to prove in the first instance that they were in 
majonty* for possession of properties improperly possession within 12 years of the suit and it only 
ahenated by hii guardian The sale is not void required the defendants to prove adverse pot* 
for an inadequate consideration 28 I C 704= session in the event of the plaintiffs failing to 
8LSV365, iiLLJ io3 1931 A L J establish thiv fact and the plaintiff accepted thu 

997 The possession of a purchaser under a void but failed to discharge the burden Held, that 
i^e IS adverse to the real owner 47 I C 694 he cannot subsequently complain dial onus has 
PossassoRY TITLE — Possession of Covemroent been wrongly placed on him and that his pos* 
land for over 12 years throws the onus on the session must be presumed from title >9^ L. 
Government of proving possession or title wiihin 1019 (2) \\here a party raises a plea of adverse 
60 years But this rule does not apply to a public possession the first thing he has to establish is 
pathway even if possession is proved for over 40 that he had been actually m possession of the 
years I LW 758=27 MLJ 299 property 1933 O 283=100 WN 366, 80 

PcQessiov l>E^'OI^c Slit — P ossession after \V N 349"'>93i O 177 ^Vhe^elt was admitted 
institution of suit is not adverse 29 I C i63 that the lands were parti and jungle lands and 
Proof of Title — Adverse possession must be that the plaintiffs had a title to it but the defend- 
adequate in continuity, m publicity and extent ants claimed a limited tenancy interest only as 
so as to show that it is possession adver»e to ihe against the admitted proprietor, the zcmuidar, 
true owner 41 M UJ 650=44 M 883 See /'cW, that it wav gov erned by Art i44andnotby 
oho 36 CL.J 472, ILU. (1939) 793. Art 142 and that it was impossible for the judge 

1933 N 274 , 1933 M 668 , 144 I C 72 = '933 such a suit to raise any presumption 

L~ 400 , 50 I C 870 , 1929 O 328 (adjacent against tlw plaitiuff by reason of the absence of 
owner crossing boundary and planting trees and any witness on the pan of the plaintiff 149 
in possession for over 1 2 years) U here possession 1C 453 (a)=«934 8 339 5WO/JOI94IL 241. 
of the trespasser is open, visible and notorious Startinp Point — A suit by a mortgagee 
m character, the Court may presume it to be auction purchaser for possession of the mortgaged 
adverse 1932 O i35-'0 O \> N 1275 See property against a lessee who is in possession 
also 142 I C 582 as to ihe essenUals for adverse thereof under a lease executed by the mortgagor 
possession Trespasser’s possession of part of after the execution of the mortgage, » governed 
(and— Adverse possession only to that area and by Art 144 and not by Art 120 as it is not neces- 
not to the rest 1929 L C25 *a*T for the plaintiff to sue or pray for cancella* 

Blrden op Proof — It is not necessary in lion <f the lease la Luck i6i = i937 O *4® 
order to establish adverse possession, that the <11101937? 13. (>940) 2 M L.J 190 An 
proof of acts of possession should coscr every adverse decision in settlement proceedings was 
moment of Ihe requisite penod Tlie riature of held to mark the starting of adverse possession 
the rcquiuTc possession must necessarily vary with despite tlie existence of fiduciary rclalionilup 
the nature of the subject posscssetl The po*- between the parties before the event 33 A 
session must lie llie kind of possrcsii n of whicli 125—21 M I J 109 (PC) Survey ollicers 

t}.epvrlicular subject IS capable Cl I \ 78— decision under Survey and Boundaries Act, S I* 

Cl C. af2= 1934 1’ C 21 — 66MI..J 134 (PC) w S la — \dvcrv possession of umucccssfui 
Cave ,f posv^uoii iMiiist C.oscTt n cf 1 pari) not air iied by U e ileciuoii— O'niPiUatioo 

as to fuhery nehl m a iia\ii.3ble river CT M L.J cf periml of limiiatioii (iQJo) I MW 
l54l*'C) As In bufflen < fpr of in cases vvherc Starling point— l*urthaser from Covemmcnl 
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NOTES would accordusR tJic relief claimed I'r 

Adrex^e povwion aO C.NS N C one for pm^c'sion or injunction 14 L 367 

594 SjinWical pc«set<ton m cfTcctiic aRainrt a Tl»c mere natcment by »omc of ihe co-liein that 
juufnneni debtor though not *n aeainit a uranger they are the cxcKitiic heirs of the deceased cannot 
to the suit lO I C 751 — 17 C.\\ N* 324 • 36 amount to an o%ert net whidi would malte the 

C.L.J 472«i933 C. Ci , lo3 IC 3^ The statute of hmitatjon run against the other co- 

ImeT-Tu tf ^9 under Art 144 is the date when the heirs In such cases in order to prose title by 

possession of the defendants became adverse to advCTsc possession there must be ouster 131 

the plaintiff and not to an> other person from or I C 105= 1931 L. 439 Sre oho 134 I C 491 
through whom he does not derive his right '923 The mere fact that one of them was m exclusive 
L. 641 9rr eho 56 I C 733 rianimg of trees enjo>-mcnt of a common well does not lead to 
on another permn’s land is active trespass and the inference of ouster of the other ctxiwner 13 
would be adiTfse poss.^sion ao A L.J aoC= L. 101 — 1031 U 339 In order that possession 

1922 A 50 , 1929 O 32B But iu 1930 O 304. may be aaiene, there must be (i) a disclaimer 

sofra Art 144 applies to a suit bj an adopted of the others* n(;ht hy and open assertion of a 
son for the recover) of immovable property hostile title on the part of Ihe co-owner setting 
within 12 j-ears from the date of adoption 27 up adverse possession, and (2) notice thereof to 
MI»J 5r9=a5lC C92 5«flbo 13310 C99 others, cither direct or to be inferred from 
(A) Mhere the transferee enters into pos- noioiioiis acts and circumstances 148 T C ga6 
4csaon under a deed of transfer vihich is at -=1931 Pesh 7, 18KD 39, 1934 A L.J 544 

inifw void on the ground of immoral consideration <931 N 193 But exclusn e receipt of profits 
the Iransferor cannot recov er the property if the conimuously for a long penod may point to an 
transferee has been in possession for more than ouster, if llie Court is satisfied that such taking 
12 ^ears 35 Bom L R 345— *933 II 209 Ste of profits is an Indication of a denial of right m 
also 1941 P 354—22 PIT 239 the other co-tenanf to receive them 5O B 410 

SfrciAL Cases— Co-ovvvzRS —\Miere a person — 36 Bom L R 2043*1934 B 273 Where the 
has begun to hold possession of land adversely to eo-sbarer his built his resideniiaj house on the 
two co-sharcTs cacn being the owner of a moieiy land, jt amounts to an assertion of hostile and 
and before the expiration of the statutory penod exclusive title to the knowledge of the co-sharers 
of limitation succeeds to one moiety upon the 14C IC 9J3 >934 L ®4 (») Tlie question 
death of its owner, his possession continues to be whether the exclusive possession of a co-owner 
advenetotheowneroftheothermoiety 'iilliough iti a joint property amounts to ouster or not 
he has become joindy interested with the other depends on the circumstances of each particular 
38 MLJ 313 (PC) Ste oho 1939 L 315 case Different co-owners can be in exclusive 

Bui as a general rule, in the absence of proof of possession of different portions of joint property 

ouster, possession of one co-owner or joint tenant In such a case, the fact lliat one penon constructs 

18 not adverse to other co-ownen or joint tenants buildings is not such an injuiy as cinnot be 

64 I C 4C2 Seeeho^^A C^Qbiio I C 6;)3b: remedied in a partiiion suit 32 PLR 653^ 

1932 A 393, 16 RD aOG , AaPLR 270*= 1931 L 831 Jrr obo 8 O WN 710 , 8 O \v N 

1930L 315, 1940C 93, 3tNLR (supp)i9i, 854 **i 931 O 381 Some overt act necessa^ 
t5 R D aCi , 1931 A 551 22 I C 574*t2 1927 L CO7 , 7 R 1C4 1929 R 211 , 1930 O 

AL-I 102, 52 I C 629 35 C 6^3 10280 517 Overt act nullified by subsequent admission 

535 , too I C G50 I I Luck 82 102 i C lOi of lule of true owner 106 I C 614a 1928 L 

1927 M III , 2 Luck 17a 1927 M 178. 29 317 If the person possessed oflegal title to an 

PUnj L.R 131 = 1927 L 836, 107 I C 211, 32 estate is also in the enjoyment of the profits of 

PL.R 649 (Rule as to adverse possession that estate more or less his title cannot be held 
among co-owners stated) , 1928 C 3^, 1927 to have been extinguished by reason of the 
N 395 , 1933 O 439, 1933 0« "iGo (Co owners physical possession of the estate held by another 
—Denial of title — Knowledge ol person outMed penon who hais no title to it Such person cannot 
necessary) 114 IC 497=34 C5\N =46, pul an end lo the possession oflegal owner by any 
1929 P 624, 31 PLK 659, 1929 D 424, secret intention m hjs mmd There must be an 
1929A 910, 1929O 257 irrafrerg^B 323 ouster or equivalent to an ouster 6 Luck 106 

Co-sharers — Lessees from different co-owners — =*130 I C 65 (2) = r930 O 510 Co-owners 

Advene possession by one— Effect against tenure- Purchaser from one has nght to sue for joint 
holder ^ C 1212 = 37 CWN 835 UTiere possession 60 IC 589 = 23 Bom L R 60 
brothen and sister are co-sharen and arc hung Art 144 applies where the question is between a 
f amicably together, the brothen cannot establish co-parcencrinajointHindufanulyandastrangce 
title by advene possession against the sister unless 37 B 84— 17IC 657 5ifr afro 54 M L.J 394 
they had expressly set up an advene tide fo her (PC) f\here an uncle and a minor nephew 
knowledge t932 AL.) 62I = 1932A 666 S'e are memben of a joint Hindu family and a 
af» 1933 L. 784 , (i937)2ML.J 606 Incases mottgage is effetled by the uncle compmmg 
where the litigating parties are co-ownen or not only the share of the nephew but of the entire 
eotenants having an equal right to use property land of the uncle and the nephew in a suit for 
for a specified purpose, the presumption of lai» fosstssxtn by the nephew on the allegation that 
n that the possession of one is the possession of aB he is the owner of the properly , the uncle cannot 
EvTfy such person is seized of die property prt be said to be a guardian of the plaintiff within 
kw/, and anything short of dCTiial of iiile Art 44 and the alienauon u effected by the 
cannot destroy the plaintiff’s nehr 14 L. 267 manacer of the jomt Hindu famDy and a suit to 
— 1933 L. 705 (PB) To suits between co- set a'lde such an alienation u governed by Art 
owners or co-tenants M'fT sc where the tiileof one 144 and not by Art 44 152 I C. 633=35 P L.R 

ji denied by the other, Art 144 or Art 120 722=1934 L. Got Set eho 16 L. 237 , 1936 L. 
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596 But Art 44 and not Art 144 would apply, 
where the suit u by the sole surviving co-parcener 
of joint Hindu family after attaining majority, to 
recover property alienated by hu mother as 
guardian dunng his minority, on the ground that 
the alienation was beyond her pov^er 59 M 
5 '} 9=43 LW 611 = 1936 M 346=70 MLJ 
352 A suit by one co owner of a waste channd 
for a declaration that he was in possession jointly 
with the defendants interested with him is not a 
«mt for possession after dispossession and therefore 
the article applicable IS not Art 149 but 144 55 

I C 247= r P L T rg2 As to co-sharers in a 
Mahomedan family, see 1997 L 790=100 IC 
H5 *933 L 7S4 "The mere fact that after 
the death of a Mahomedan, the mutation takes 
place m the name of son Boes not by itself show 
that he asserted his exclusive title in opposition 
to the claim of bis step mother, cspeaaHy when 
the mother and son lived amicably and in one 
house 148 1 C 926=1934 Pesh 7 See also 
1940 A M L J 9 Co owners — No interception 
of rent proved — No quesbon of adverse 
possession 1929 C 937 Lease ly some — No 
assertion of hostile title othcrsvise — Lessee’s pos- 
session IS not adverse to other co-owner 56 C 
914=1929 C 997 Application by one to the 
Afumapahty (9 biwy a naJJ doer net amount to 
an ouster 109 IC 68=1929 L 195 (a) 
Title of other co owners net aenied except veiy 
lately — Statement before Revenue Court admit- 
bng pemissive possession — No adsene possession 
1998 O 449=112 I C J 29 \Vhere tW title of 
the co-heirs relates to a number of properties, 
any asseruon of adsene title with reference to 
any one of the properties might have some 
bearing upon the question of adverse possession 
131 IC 911 = 1931 A 193 \Vhere m pnor 
proceedings, the party never took up the posiuon 
that he had been in occupation adversely of 
more than his share except the kolkrt Held, that 
he had failed to establish advene title except as 
regards the kothn 139 IC 676=1932 L 421 
There must be, on the part of the co-owner setung 
up adverse possession, a disclaimer of the other’s 
nght by an open and unequivocal assertion of 
a hostile title , mere entry of name in the 
Revenue Registers and mere non enjoyment of 
produce are imuffinent 118 J C. aoy^tosg S 
212 Presumption as to posession not being 
adverse — Applicability in favour of transferee 
from co-owner 56 C 616=19290 250, 1930 
O 475 There can be no difference in principle 
whether a person is the original co-owner or hat 
become a co-owner by virtue of a transfer The 
burden would be on the transferee to establuh 
that the denial of title and ouster were brought 
to tJie knowledge of the other co-owner and in 
the absence of proof he would not be able to 
perfect hii advene possession 54 A 628=1932 
A LJ 425= 1932 A 393 Set also 1937 IVsh 
69 INTiere a plaintiff, who was a co-sharer with 
lome of the defendants who transferred a part 
of the fwoperty to third parties, eJmtU tn the plaint 
that he teas dispossessed by the transferees some 
time pnor to ifie institution of the suit Art 142 
appljet and not Art 144 193} A L.J 973= 

» 93 tA 993 (EB) 'Micrecertamlandbelong- 
mg ir>,«%rralcoH3WTien wassotd liysomeof them 
•'» » iiranger and possession of the enure land 
**’*» given to the vendee, the possession of the 


vendee is adverse to the other co owners who did 
not join in the sale The rule has no application 
to such a case 1 16 I C 890 (i) See also 1930 
C j8o (a case of religious^ office) Set also 34 
Bom L 11.354=19328 255 Where a coparce 
ner sells not hit undivided share but a speci&c 
property of the joint family and puts the pur- 
chaser in possesMon,tbe latter’s possession becomes 
adverse to the other members even though the 
property sold is less than the vendor’s share m 
the joint property 1937 Pesh 69 llTiere 
some items of joint property were nghtly or 
wrongly taken possession of by a stranger and 
passed out of jointfamily and the stranger having 
been in possession thereof for more than twelve 
years and acquired an indefeasible right to them 
by adverse possession, one of the joint fanuly 
members purchased them from the stranger with 
hii own money, in such a case, the possession of 
that member cannot be said to be the possession 
ofaco-aharer 60 C 1406=14910 410=1934 
C 356 Mere absence of a co sharer does not 
amount to adverse possession 4 Luck 329* 
13RD 79, 15 RU 259 Entry into posses- 
sion by some under an invabd sale, when there u 
no intention on their part to hold sole possession 
to the exclusion of the rest, is no adv erse possession 
4 Luck 503=19290 284 , nor IS one co sharer’s 
WTiuac post taro to assurer denpag nghi fp 
parution 1929 L 519, nor an assertion of 
hostile Utlc made in a suit to which the other 
co-ownera are not parues 32 ? L R 824 Mere 
entry of names in the mutation register is no 
in^caiion of adverse possession until it is shown 
(hat It was obtained affer a clear declaration (0 
the effect that the title of the other co-share« 
was denied 1151c 440=19290 337 Tbe 
mere fact that a co sharer brought a suit to eject 
a trespasser is no evidence of denial of title of the 
other co-sharen and does not therelbre amount to 
ouster 1929 O 337 Knowledge of penon 
ousted IS necessary 34 C W N 246 Construc- 
tive notice IS sufficient 34 C\VN 246 But 
where a tenant in common has not been in the 
partiapation of the rents and profits for a eon 
siderablc length of time and other arcumstanccs 
concur, the Qiurt may presume that there has 
been an ouster, in which case tlie possession of the 
other co-sharers will be adverse 117 I C 63G 
E 624 See also 13a I C. 772=1031 0 _ 
381.58IA 106=1931 PC 48=6oML.J 3C6 
(PC) It IS suffiaent if adverse possession is 
adequate, continuous and exclusive , the true 
owner must be vigilant and it does not prevent 
time from running, if he could have obtained, 
but did not actually obtain knowledge of fh* 
adverse possession 28 N L R 282 The ouster 
takes place when the title of the other co-sharers is 
denied Afcrc entry of the name eitone co-sharer 
would not be proof of adverse possession Also 
mere non participauon in the profits by one co- 
abater and exclusive occupafron by another would 
not constitute adverse possession against the 
former in favour of the latter Further know- 
ledge on the part of the person whose nghts are 
invaded u an essential element of advene pos- 
session 119 I C 866=19290 402, 32rL.K 
824 But«ri93oA O45 , 1930 A L.J 145 °' 
where it was held that definite assertion of adv^« 
possession is not necessary and cuhivaiion by • 
efr45wner of the entire land b adverse po*'e»sioo 
1930 A 845 tSTiere, In spue of a decree s 
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NOTTS succeedinjj mihant to rccow pcni«ssion-Star(ing 

^inl posM^«ion in plamtilT’* faitiur and an order point of limiiation u from the date of alienation 
in exemtion for rornial dcliiYr^ of pow^non, 9P 885=1930? 455 •SVr a/ro 35 Bom L R. 368 
the defendant resisted all attempts of =10338 253=14^10 277 BuljeetaP 25! 
the plaintiff and effectivrly prr\ent«l (PC) ,CflML.J 400 (PC), 71 ML.J 105 
him from ohtaining actual possession, the (P C.) , 1939 C. 21, \N 1 iere a person enters 
resistance, coupled i»ith an open denial into the possession of property as ihemahant 
of plamufTi tide, amounts to an CAister ofmMh and holds it on behalf of the math until » 
55 A 173 = 1933 A L.J 33 =t 933 A 173 Co- certain compromise which he enten into with a 
sharers — Court auction purchaser of share — Deli nsal claimint, the mere fset that the parties to 
scry of symbolical possession — Suit to recoxer thecompromisepurporttoconfcruponeachothef 
actual possession — Commencement of limitation an unrestneted power of alienation in respect 

11 from date of lyanbolical delivery 31 Punj of the endowed property does not change the 
L.R519. 1930L 251 A mortgage of property character of that person’s possession and he 
by one alone does not by ii*elf «how that the does not hold the property adversely to the 
act IS an advene one It must be proved that the in«iituiion from the date of the compromise 6a 
mortgage was made with the koov.ledge of the I A 47=30 CWN 433 = *335 PC 44—68 
other memben interesied (1929 \t 27, Toll) ML.) 499 (PC) Under the law which 
I22IC >05 (2) = 1930L 251 WTierc eo-owners ohiamed pnor to its amendment by the Indian 
trespassed on the adjacent land belonging to the Limitation (Amendment) Act (I of 1929), the 
plaintiff and the revenue records showrf that article applicable to a suit by a mahant to recover 
one or other of them were in possession for over math property tramferreo by the preceding 

12 years liefore suit, A'W, that it was not 1 case mahant is Art 144, and the penod of limitation 

of independent trespisser, that possession by one does not begin to run until the death of that 
of them was really possession for all and that the mahant 60 KfL.I 499=57 A 159=62 I A 47 
suit against them was birred 131 IC 3|i= (PC), 43 CWN 102=1939 C 2i , 1936 

1931L232 4 S’hereofthetwoeo-sharen . 4 ind PC 183=71 MLJ 105 (PC) Wliere a 
B of a part share in a house A gets a transfer Mahant alienates property appertaining to a 
of the other major share from C against whom D math without any )egai necessity, t)ie alienation 
had set un advene possession the continuity of is not void but is good for the penod dunng which 
adverse title set up by D breaks and cannot ihealienor is in office Where a Mahant alienat- 
prevail against A who was at the time of transfer, ed the math properties without any necessity, a 
a co-sharer m tlieproperty 134IC 522=1931 suit by his successor m office to recover the pro- 
L. 251 Co-hem under the MahomMans taw pefties transferred would be governed by Art 144 
are m the position of tenants m-eommon and the and not Art 134 and would be in time if brought 
entry and possession of one of such co*hetrs must within I2 years of the death of the alienating 
be deemed to be on behalf of all co>heirs Come- mahant i2p25i=6oIA >S4=r933 PC75 
quently, m the absence of ouster such possession =84 MLJ 505 (PC) If the alienation is by 
u not advene to the other co-heirs 109 IC way of a permanent lease, the succeeding mahant 
658 S<e also 464=10 L 849, I13IC can continue the lease fn which case the lessee's 

335“i930ALJ 1456 7R 744-t93oR 72 possession will not be adverse until the death of 
32PLR 381 S9IA 74 54A 93“i932PC that mahant But when the alienation is by way 
81=62 M L.J 371 (P C ) The mere fact that of a gift m the absence of evidence to show that 
he exclusively grails a lease is not enough 131 the possession which became adverse when the 
1 C 2I> = I 93 I A 193 Co-heirs under Maho- original grantor died was kept permissive by 
medan Law — Nonparticipation m rents and subsequent conduct the adverse possession counts 
profits for 17 years — No denial of title— Suit to from the dale of the first mahant, and when 
recover share is not barred 31 Bom L R 199 completed by possession for the statutory penod 
= 1929 B 141 bars the title of the mutt 152 IC 251 = 67 

DETiUrmi. PaoPEaTY — Adverse possession MLJ 430= 1934 M 624 As to lessee from the 
will also destroy title in lands attached to an idol head of the math claiming adverse possession, 
36 B 135=12 IC 926 Strong facts may be swisL 677=14010 604 A person in adverse 
necessary m order to establish adverse possession possession of property claiming to hold it as 
in any case in which there is a reasonable possibi mutawalli does not presenbe for more than a 
lity that (he possession is being held under the mulaw^li s nght in such property and may 
idol s title , but where a non shebait is holding acquire to that extent the status of a mutawalli 
property in open derogation of the trust a plea of The nght of the office and the nght to the pos- 
adverse possession can be sustained 60 C 54= session of property are distinct jural concepts 
1933 C 295=144 I C 792 There can be no 1930 A 866= 129 I C 375 See also 40 P 'Lr 
adverse possession against an idol by (he shebait 319= *938 T 3^ (suit relating to mortgage) 
1933 C. 295 A suit to set aside an alienation Art 134 does not apply to suits to avoid ahena- 
by a mahant of endouTd property u governed t»on* ©f the generally endowed property vrsted 
by Art 134 1922 L 271 See also 1927 M m the Sajjadanashm and mutawalli of a wakf 

• *83 * 55 G 448=1928 C 130=32 C H N 248 , Such suiu are governed by Art 144. UTiere as 
2 Luck 239 , 105 1 C 355 = 1930 P 4^5 fg|s a r«uU of the alienations the previous encum- 
PM N 75=22 PL.T 239 = 1941 p .454 brancen have been paid off, it cannot be said 
Qttm ^^’hether the possession of two joint she that there vs-ere several tresp a ssers in succession 
tmts becomes adverse to the idol when they so as to bar the true owner after the bpse of 12 
openly claim to divide the prope rt y between them scan from the date of ibe earlier mortgage 35 
600.54=14410.795 = 1033(1295 Sale of Bom.L.R. 252=1933 B 217 MTiere a muta- 
property belonging to idol by mahant — Suit by walls completely transfers wakf property to a 
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Stranger by sale or mortgage, the penof of limi- 
tation for a suit to recover that property begins 
to run from the date of the alienation Distinc- 
tion bettvcen cases of permanent lease and sale 
pointed out 35 Bom L R 252 A sale by the 
mutawalli of tvahf property, where the wakf 
provides for the private benefit of the family of 
the grantee as well as for the public benefit of a 
mosque, is valid during the lifetime of the vendor, 
and a siut by the succeeding mutawalh for a 
declaration that the sale is invalid and for reco- 
very of possession of the property sold for the 
mosque is in time, if instituted within 12 years 
from the date of the death of the mutawalli who 
sold the property 31 L VV 396=i93oM 582= 
58 MLJ 524, 37LW 737=64 MLJ 706 
Ihcre IS no distinction in this respect bctvveen a 
lease and a sale 1933 M 533-37 LW 737= 
64 M L J 706 Where a sale deed is a mere 
paper transaction and inoperative a suit by the 
vendor for possession of the pmperly is governed 
by Art 144 and not by Art 91 ILR(i94o)Lah 
546=41 PLR 657 =.i 939L 544 Where one 
oi the uahiialdan sold his 'hare of the endowed 
properties, limitation for a suit by another imAi- 
u-amr or his representative to set aside the alie- 
nation on the ground that the properties were 
inalienable would run from the date of the 
alienation 3.1 BomLR 1469 As to adverse 
possession of debutter property, si< 60 C 54= 
1933 C 295 and 137 1C 467=1932 328= 

j . ^ J ^8® (Theory of perpetual minority of 
idol examined) , 193a A L J 836 , 34 Bom L R 
14B0 (Right to collect assessment of endowed 
land) A permanent lease of debutter property 
by A dharmaka/lha when not justified by necessity 
for the preservation of the endowment, is valid 
during the tenure of office of the d! armakanha and 
IS not void ah imtio so as to make the possession of 
lessee advene from the date of the lease Tli<- 
proper date from which the adverse po<s*s>ion 
generally runs in such cases is the date of death, 
resignation or removal of the dhamakartha 
&oin office 63 I A 261*59 M 809 = 
1936 PC 183 = 71 MLJ J05 (PC) 
It IS, however, within the power of each 
successive dhamakartha to aulliorise, create 
or continue a new tenancy, and where the 
successor permits the lessee to continue in pos- 
session and receives rent during his tenure of 
office, the receipt of rent must be deemed to be 
with the knowledge, which must be imputed to 
him, that the tenancy created by his piedccessor 
ended with his predecessor’s tenure and can 
therefore only be referable to a new tenancy 
created by himself , and so with each successive 
d^rmakartha and consequently the possession of 
the lessee does not become adverse till an>ihintj 
hvppens which takes the case out of the opera- 
tion of the principle 59 M Co9(PC> So also 
in cases where lease is partly for necessity and 
partly not so 1C2 1 C 325=1936 M 2C2 A 
trustee of a choultry alienated proprriy belonging 
to the choultry as liis own He did not purport 
to pi« title as manager of ilic choultry IMJ, 
th... tl... wa. „S ^ 

^uon Of the alienee became adverse from the 
•uir „r the alienation and not from the death of 
»'etn,„p,. lOoIC 4G2 = ic) 38M Go 

*-vsDU)Ro A.VT> liNAVT — Hie article governs 


a suit by lessor for possession against a trespasser 
who has wrongfully dispossessed the lessee who 
was holding over 57 I C ggj See also 1938 
AL.J 561 (suit for po«ession under lease) In 
a suit by a landlord to eject the tenant, the Court 
must consider the length of the defendant’s 
possession and the title claimed by him If the 
tenant Ind been claiming occupancy nffh's for 
over twelve years, the right of the landlord is to 
sue for assessment of rent 52 I C 650=29 
CLJ 607 See oho 30 IC 946—22 
CLJ 131, 30 I C 942=22 CLJ 147, 1930 
O 310 (alleged tenant clairmng an advene 
possession) 1940 0\VN 990=1940 AWR 
(cc ) 458 (suit by zemindar to recovei po'session 
of land after removal of structures and newly 
planted trees etc) Art 14.4 has no application to 
a landlord’s assertion and the tenants denial of 
the nght to enhance the rent of the holdmg 43 
^ C 59=22 C \V N 856 But if the re'ation of 
the landlord and tenant subsists, 1 claim for 
a'^cssment of rent and for mesne profits does not 
fail on the ground of adverse possession 30 I C 
917=22 CLJ 122 5'«chc45CW'V 126 
Av to apphcabihty of article to suits bv landlord 

against tenant, a/io 30 1 C 896=220 LJ 129. 
55 I A 210=1928 PC 146, 1927 L 759, 7 
P 341 , 1028 O 47 , 28 I C 7o8=-I9 own 
' 36, 15 IC 64=16 CWN 329 A tenant 
cannot hold adversely to his landlord by the mere 
fnct oflm encroachment It is necessary that his 
adverse enjoyment should have Lcen brought 
home to the notice of the landlord 151 IC 2^6 
= 1934 A 722 (i) Mere non payment of rent 
does not necessarily imply adverse posesson 
134 1C 1037 (L ) it would not create anv 
title to Iiolilrent fiee by adverse pos ession 1933 
P i7o— '■15 1C S27 A sun to set aside an 
alienation of saria iram property made by the 
liolder thereof must be brought vvahin la years 
from the death of the alienating 1 lamdar Limi- 
tation runs from the date of the death of the 
alienor 176 I C 586=40 Bom L R 400 = 1938 
B 33' The doctrine that possession of one 
CO owner u possession of all co owners cannot 
apply to a case bctvveen tlie landlord and the 
tenant itylC 636 = 1929? C24 Tlic entry 
of the names of persons as temnts btia faisla is 
inconsistent with llicir possession being adverse 
Such entries should be presum'd to be correct 
unless they are rebutted The mere fact that 
they have been in possession for a Jong time or 
that they had not paid any rent for tlie land can- 
not establish title by adv cnc posse" on 1 2 R D 

622=19290 370 5re 0/19 1930 C 339, 13 L 
432=1932 L 58G , 1933 P 656 But where 
land was originally grove land but no rent was 
ever paid for 60 years and the grantee built upon 
the land without protest on the part of the hnd- 
hnlder Held, that the grantee acquired title by 
adverse possession and was not liable for rent 
1 19 IC 807=1934 A 2O8 Landlord and 
Iniint— hTotice of ejectment— Reply notice by 
tenant elaiining oreiipancy rights— Kent pud ai 
usual— PossesMon of tenant whether adverse fruin 
date of notice 192911 197 1 he po»sr»vion of 

agricultural land by a lemnt cannot be advene 
lo the hndtird even though the tenant might 
firmerly have lieen a village zemindir 6 O »* 

?v 829 — 19290 433 fl/jo 1940 O \N N ^ 

A lessee cannot clvim advene possession to 
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lnm«cir durins; the hrrtitne of the head of the 
mutt who printed him the lei«e 13 1 fj77-* 

140 I C 60J , ir|}<) M \\’N fljo Sff also 13 
L. 482=140 I C 474=^1032 L. sOfi IimtiefI 
npht — Void lenc of unrecopniietl «»ib-divmon of 
hhap— Po«e»Mon of Ic»‘ee for iipwinh of IweUe 
.jtars — *.eoui«ntioo of title by preirnpiiott 3a 
BomLR ojo I-indlord iml tniint — Use of 
land as IhaU-ura for slonnp manure and aliowinp 
olhen to store manure— Possession is perm s»»ve, 
not adverse 1930 L 3O1, 1939 A tf>! (lelhenm* 
of cattle and stonnp of wootl and timber) 
MTiatestr possessory ripht 1 tenant al sufTeranee 
may hasx apainst a rank trespasser, it cannot 
be claimed that the ** tenancy at sjfTerance ’* is 
hcntah!^ Tlic son of such tenant cannot style 
himself as a tenant hoWine o\er Hts possession 
B nothing better than that of a trespasser ilis 
possession is clearly ad'crse to the owner of the 
land and would np^n into a prescriptive title by 
ia years possession 30 N LU 15^=148 1C 
561 — ig34N 67 iS/r efrs 1938 A U (BR) 
363= 1038 R D 602 ( \rl 144 does not apply to 
proeccdinsfs under A^ra Tenancy Act) A suit 
for possession by the reeorded occupancy tenant 
djpos'ess«d by one of the body of landholders is 
govemed by la years rule of hmiiaiion S 09 
of Ae Agra Tenancy Act does not apply to 11 
It applies only when the landlord is also the 
landholder i4lR2i0fRev) Aholdmgwas 
purchased at Court sale but the purcliaser got 
only formal delivery of possession After about 
83 years, the purchaser surrendered the holding 
to the landlord and the landlord filed a suit fir 
ejectment of the judgment detbor desciibing him 
as an under raiy at under th« purchaser UtlJ 
whatever risht the purchaser obtained by the 
sale was lost by eniu< of time, that there was 
nothing for the pi r baser on the dale of surrender 
to surrender in favour of landlord and that the 
suit should be dismissed 143 I C <113 1933 P 

*^^9 . . r 

Mortgagor aid MoRTCArri —It i» noc ojicii 
to a mortgagee by denying the exi'icncc of a 
mortgage to curtail the penod of limitation pro- 
vided for a suit for redemption 1923 \ 613 
(i) 26AL.J 149. 6 1’ J02 Morigagor and 
mortgaecc — Xdverse possession as between Sre 
2510 Ott loni C 703 , 14 I C 513 

*3 I C 852 In case of possessory mortgage 
107 1C 612 = 1928 L 147 ^rr 1932 A L J 
474=13810366=1032 \ 437 4-’BomL.R 
399 = 1940 B 225 In the case of an invalid 
mortgage, the mortgagee prescribes as such and 
the result is in the ordinary circumstances that, 
after the period of hmiiation expired he » 
cniiil^ to fctam possession until hts mortgage is 
redeemed Adverse possession is limited to the 
intention of the person in possession 144 | C 
•139= «4 Pf T 294-1933 P 288 Under Art 
144 the possession of the mortgagor, who redeems 
the mortgage, does not become advTrse as against 
his comorigagor when he recovers possession of 
the property on redemption 1022 P isg 1023 
P 98 ; 2 Luck 618=4 O \N N 713 Srr alto 
1930 N' 300=12710.889 Diits«80\VN 
637, tf)38 R 65, 32 P UR Gj9, 32 pur 
6-2 = 1931 U 744, 132 IC 261 (O) His 
pos.session would become adverse only when their 
iS an open assertion of title by him of an eTcIuiivr 

C.CM-~»6 


title in himself 141 IC 404—1933 U 91 = 34 
P I- R 239 conflict of decisions rcgardinjT 

the opphcabihly of Art 148 to such case, ste the 
cases cited on the point tinder Art 148 The 
plamtifTs morlgagetl four survey numbers with 
possession to J bubsequcnily the plamlifTsold 
the equity of redemption m tw o of the plots to G 
and ilic defcmlants Later on the defendants 
successfully sued to redeem the original mortgage, 
but did not implead the plamtifTs as parties The 
plaintifls having sued to redeem the mortgage 
and recover possession of the several Hems, hU, 
that the decree for redemption whicli the defend- 
ants had obtained created a charge m their favour 
by virtue of S 93 T P Act, and that the suit by 
the plaintiffs to recover possession was governed 
by Art 144 and not Art 148 Held further, that 
the defendants acqumng the property did not 
hold as co-sharers and that limitation commenced 
to run from the date of the po<ession after redemp 
lion 57 D 134 35BomLR 48-=i933 D 114 
Morigige suit— I xccution of second mortgage 
with Dossession pending — Plaintiff placed m 
syintiolical possession in suit — Same is equivalent 
to actual |x>«session — Smt for recovery of actual 
possession — Starring point of limitation is the date 
of the «aid symbolical possession 33 OWN 
963 Seeelsot^'P 372=17 PLT 546 Where 
a per^n was m undisturbed possession for 23 
vears under color of an invaha mortgage deed, 
his possession was with the permission of the 
mortgagor and lliat the latter could recover 
possession of the property (79 I C 932, Rel 
on ) 1928 A 55- The possession by a mort- 

gagee of mortgaged properties is not prvnafaeie 
adverse to the mortgagor Aho the mere pay- 
ment of the mortgage money without more 
cannot amount to adverse possession by the 
mortgagee after the date of payment 33 C \V 
N 963 120 1C 789 (2) Mortgagor and 

mortgagee — Fouity of redemption conveyed to 
mortgagee — Sale held to be invalid— Possession 
under sale is not adverse 53 B 67C— 31 Bom 
L R 778 As between the mortgagor and mort- 
gagee neither exclusive possession by the mort- 
gagee for any length of time short of the statutory 
penod of sLxty years nor any acquiescence by the 
mortgagor not amounting to a release of the 
equity of redemption will be a bar or defence to 
a suit for redemption if the parlies are otherwise 
enlidcd to redeem The proceedings relating 
to mutation of names in favour of the mortgagee 
under a vuid deed of sale docs not change the 
character of possession so as to enable the mort- 
gager to obtain a tide by adverse possession 118 
IC 808 = 19300 17 In the case of posses- 
sory mortgage, where possession has been deli- 
vei^ to the mortgagee a trespasser obtaining 
possession may hold adv -r »K to the mortgagee 
but not to the mortgagor P 639 So also 

adverse possession against the mortgagor does not 
affect the right of the mortgagee when it com- 
mences after the mortgage 50 C l-J 317=1930 
0.313=34 OWN' 519 \\7icre a tenant 
borrowed a certain sum of money from the 
rMffsgoe and usufructuanlv mortgagea the holding 
to him and the malgazar leased (he holding (o 
another person m contras eniion of the rights 
which the mortgagor had hid, that the possession 
of the mafni-ar and his lessee was adverse to the 
mortgagor tiS I C. 74 Maldhara re- 
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amiQing m possession of shamilal plots — Landlord’s 
title not acfcnoivledged — Title by ads'ersc pos- 
session acquired laLLJ i6i Sale of part of 
mortgaged property to mortgagee m possession 
— Discharge of mortgagee — RIortgagee con- 
tinuing in possession of the remaining property 
also IS adverse possession 19300.402 Wwre, 
dunng the plaintiff s minonty, the equity of 
redemption in certain property oivned by hun 
was sold by his guardian, and the purchaser 
redeemed the property and was in pcKsession 
ever since the purchaser’s possession was adverse 
to the plaintiff from the commence^nent 134 
IC 366=33 Bom L.R 604 ^Vhere the plainim 
sued for possession as mortgagee of a certain 
land on the basis of a mortgage deed which was 
compulsorily registered and the suit was brought 
12 years after the execution of the mortgage deed 
but within IS years of the completion of its regis- 
tration ffefd, that, although under S 47 of 
the Registration Regulation, the title of the 
plaintiff dated back to the dale of the execution 
of mortgage-deed, it was not until the rwfistra 
tion was completed that he became enutlcd to 
take possession and tlie possession of the defend- 
ant became advene only from that date and the 
suit was, therefore in time 37 P L R J & K 23 
Minor — J« t937 0\VN ioia<=i9370 521 
\\'here the mother and her adult son executed 
a conveyance on behalf of bvo minor members 
also, and one of the minors did not repudiate 
the transaction on attaining majority Mt the 
other did held, that the suit was governed by 
Art 144 and time began to run from the date 
when the ward attained majonry 53 A 7$d= 
t930 A L.J f^2 Alienation by Sardian — Sub 
sequent Iransin by alineee — Suit by ward against 
second alienee — umiCatiOn Set 1933 M W N 
403 The possession of a dt/acta guardian or of hu 
mortgagee as a demative owner cannot be 
legally deemed to be adverse to the minor but 
when the de facto guardian effects a safe of the 
minors property, the possession of purchasers 
would become adverse since the date they got into 
possession 1930 M 708 (a) Mahomedan 
minor of tender yean living with bis unde who 
« managing the minor's property by family 
Custom Uncles possession is not adverse to 
minor C Luck iTO^yOWN 980=1030 O 
510 See also 1936 L. 996, 42 Bom L R ao8 
(alienation by Hindu grandfather — Suit to set 
aside by after bom grandson — Lumtation) 3 O 
N 833 as to adverse possession, against minor 
Husba-hd and vvnrr — INTierc husband and wife 
are in joint possession no question of adverse 
possession arises loS I C 435 

Malahar Family — Set 98 1 C 860=1927 M 
244 . 3D M L.T 31 1 (moplah tarwad] 

RtN'rasiosBR — Serr by — As a remote revet 
sioncr s nghi is not denved from or through the 
never reversioner, possession adverse to the 
latter Will not be adverse to the former 4 L.L.J 
ant — iqaa 37 Adverse possession against 
widow is not so against reversioner tot I C. 
Ota — 1977 N 236 Set also 1 L. 210=56 I C, 
713. 53 1C. n, 39 I C ao| Dunng the 
lifetime of the limited owner, the possession other 
proprriy iyy hrt alienees cannot be advene to the 
so as to destroy their coniingent 

l5* A i03 (rn), FoHj 15410293 


= > 933 A 493=^*933 A.L.J 1185 fVhereasale 
u g«>^ for the lifetime of the ahenatmg propneter, 
the possession of the vendee can become adverse 
only after the death of the testator 131 IC 
105=1931 L 439 On the death of the widow, 
with a life-estate, the share of the estate which 
stood mutated m her name went into the pos- 
session of her daughter She died more than 
thirty years later In a suit by the revenioners 
after the death of the daughter, held, that their 
right to sue arose on the death of the widow and 
as the daughter had no right to get possession on 
the death of her mother, her possession was 
adverse to the reversions and their suit 
was barred 150 I C 519=11 OWN 
736=1934 O 265 The rights of adopted 
son come info existence on the date of 
his adoption, and from that date he becomes 
cntitfed to possession of all the immovable pro- 
perties belonging to him as against those who 
challenge and ignore his rights Time for a suit 
for possession runs against lum from that date, or, 
in case he is a minor at the time, from the date 
on which he attains majonty hfercly because 
his adoption is disputed, and is subsequently 
declared to be valid by the highest Court of 
appeal several years later, it cannot be held that 
the cause of acuon for a suit for possession of the 
propieny accrues to bun on the decision of the 
highest Court of appeal The cause of action 
for a suit for possession of the property by him 
accrues in any event on his attaining majonty, 
if not earlier I L.R (1939) B 173""4® 

LR 1134=1939 B 1 

Hivdu IViiioiv —Widow entitled to main- 
tenance continued in possession after the death 
of step-son— Her possession is not adverse to 
reversioners 57 hi 815=1928 M B-vo (a) 
Stt also 1931 O 25 UTiere a widow who is only 
entitled to maintenance out of her husband s 
estate enters into possession of the property of her 
husband who was a member of a joint Hindu 
family at the time 01 h s death, her possession of 
the share of her husband is ^nma faeit advene, 
unless It can be shown that it was the result of 
any arrangement with the revenioners or that 
she took possession of the property prcscnbing 
only for the limiied share of a Hindu widow 6 
luck 365=12910 328=1931 O 25 (on the 
facts of this case, it was held that the widow pres- 
enbed only for a Unuted estate) Stt 0 O W N 
6=130 I C 849=1931 O Cg (2) ^where » 
Hindu widow acquired adverse possession as of 
right for over twelve years) A suit by a Hindu 
widow to recover possession of her deceased 
husbands estate is governed by Art 144 60 

ML-j 619 = 131 1C 758 = 1931 pc 84 The 
holder of a hre-estale and the remainderman 
should be considered as one and the holder of 
the life-estate under a will cannot as against the 
will assert an adverse utle denved independenily 
against the remamdermsn 6 OWN 5-}9" 
iiq IC 337=1929 O 491 ISidow entitled 
under custom to husband s property only dunng 
lift^— Invalid will by huiband giving her full 
ownership— Suit by ultimate heirs for poiwssion 
— Arnde applicable ii 14/ and not 144 J93® ^ 

\\N 1123=1937 O 4 . 

luczrvER, rossessiov or — Crrccr — 1927 
61 . 7 P 319=1928 P 260 
StKvtcx TewRc — If a land Is held on 
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Description of suit 

Period of limitation 

Time from which period 
begins to runs 

145 Against a depositary or pawnee 

Part I\ — TJtfly 

yeesTs . 

[Thirty years] 

Tlic date of the deposit or 

to recover movable property deposited ' 
or pawned 


pawn 


^OTns 

tenure to be cnjo^ ed as remuneration for $er\ ices, 
the fact that no services have been performed for 
any length of time cannot by itself make the 
holding ad\ erse In order to make the possession 
adverse, there must be a refusal to perform the 
service or a cHim to bold the land free of service 
1933 M 668 iTre «Zjo igjo M \\ N 4Q4=A1R 
1941 M 217 

Tacking — llavirg regard to the dehnilion of 
“ plaintiff ' in S 2, sub-S (0) of the Limitation 
Act, a plaintiff claiming title by adv erse possession 
cannot '* tack ” the possession of an independent 
trespasser from or through whom he docs not 
dense hw right to sue IDixen v Ge^fett, (1853) 
17 Beav 421 — 31 ER 1097, Ret on I But a 
mortgagor can, for the purposes of the Limitation 
Act avail himself of and tack ’* on to his own 
adverse possession the adverse possession of his 
mortgagee 61 Iu\ 78®6i C 36a* 1934 PC 
23-66 \tL.J 134(PC) ArigaaN 274 
TaurrEEsinp — ^Thc person concerned can sue 
for obtaining control or management of a religious 
institution withm 12 )ean under Art 144 when 
misapplication is not proved and the defendant 
does not denv the fact of 1 is being a trustee 43 
M 353—37 M L 1 460 (on appeal from 33 I C 
216— 1015 M\VN 6 j 7) As between co^trustees, 
set 30 MLT 214—1937 M 948 If a person 
coufa extend the time for suing by alleging that 
he had mistaken the meaning of an instrument 
a most serious inroad would be made into the 
law of limitation and that quieting of tide which 
IS the reason for and the policy behind the statutes 
of limitation would be gravely disturbed Hence 
if a trustee alienates properly which he honestly 
believes to be hw own but ivhich on a true cons 
trucUon of tlic deed of trust belongs to thewtui 
que trust time which the trustee allows to pass 
owing to this mistake, counts when computing 
lirmtalion for suit against alienee for possession 
180 IC 462 — 1938 M 60 

PARtmoN Suit —Suit by an heir for hii share 
in a Mahomedan’s property is governed by Art 
144 and time runs from the date when the 
attempt to exclude or deny his right is made 58 
I C 42=44 B 943 See elso 1922 L. 193 Art 
144 applies to a suit for partition between tenants 
in.<ommon although a tenant has acquired his 
nghts by a purchase at Court auction 29 I C. 
976-28 ML.J 642 Art 144 and not Art 127 
IS applicable to a suit by one member of a family 
against another who « separate and divvded from 
him for possession of immovable property whirb 
IS not joint family propert> Art 144 aboapphes 
to a suit b> such a divided member to rec o ver 
possession of property which has continued un« 
divided after the division of the mcmbe i i of the 
famil). because such properry is no longer “joint 
family property”. 38 I.A 106-1031 PC. 48 
w6o ML.J 3B6 (PC) Set 31 NL-R. 


(Stipp) 191 = 16210 577=1936 N 80 As to 
suit to reopen a partition and to readjust the 
shares of the parties thereto, on the ground that 
certain properties allotted to the share of the 
plaintifT really belonged to a third party, see 54 
M 883—1931 M 907=61 M L J 430 cited under 
Art 

Waste Land — As to adverse possession m 
respect of see 1927 L 753, too 51 In 
respect of follow land possession must be taken 
to follow title 106 I C 130 See also too I C 
51 = 1927 1 230 , 98 I C 880 In the case of 
wisic land possession is presumed to be with the 
owner and the mere fact that the owner has 
allowed his land to remain waste does not 
amount to a discontinuance of possession 
120 1C 792— 1930 L 303 1933 L 25 There 

IS no rule to the elTect that adverse possession 
cannot be icquired in respect of waste lands 
1171c 63G-1929P 624 Tcthenng of cattle, 
keeping dung eakes building a khurli and passing 
over the vacant site do not amount to advene 
possession 11 LLJ 91 — 115 IC 7*“*929 
L 433 But they, taken in conjunction with the 
fact that the defondant had enclosed the land m 
dispute which had been m existence for a Mnod 
much longer than twelve 4 ears would be sufncient 
proof of adverse possession 1 934 L 684 

Miscellaneous —A person obtaining pos 
session under a pre emption decree shoulcf be 
deemed to be in actual physical exclusive and 
continued possession 13 R D 707—1929 O 
433 Possewion if not permissive is adverse It 
may be-adverse even to the vendor in a case 
between the vendor and the vendee (4 B 89, 
Rel on) 33CWN 117=11910 123=1929 
C St8 Distinction as to starting point in case 
of void and voidable transfer See 1938 M 60 
Licence to build — Licensee not repudiating title 
of owner — Pica of adverse possession by licensee 
IS not sustainable gilBoniLR 310 Where a 
conditional decree for possession has not been 
executed the possession of the defendant becomes 
adverse to the plainti^ which would mature into 
ownership after la years 133 I C 555 (L.) 
Lease by agent of principals property— ^uit to 
«et It aside is governed by Art 144 1931 M W 

N 856 \\'hen a dismiued'crrAaAa continues m 
ponession allhouch another has been appointed, 
his possession is adverse and a suit brought more 
than 12 yean from the date of dismissal is barred 
150 I C. 156=39 L.W 513 = 1934^138* Art 
131 B has no application to a transfer of wakf 
property bv a person who professes lo make the 
transfer in his Own right and in a secular capacity 
The only article which can have any application 
to »uch a case u Art 144 and bmitaiion begins 
from the date on which the tramferer obtained 
pos ae m on of ihe dispu’ed p rope r ty in the assertion 
of a hostile title to the wakf 73 C.L.J 475. 

Art — A rut to recover d'fgmted 
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Description of suit 

Fenod oflimitation 

Time from which penod 
begins to run 

146 Before a Court established bj 
Royal Charter in the exercise of its 
ordinary original civil junsdiction by a 
mortgagee to recover from the mort- 
gagor the possession of immovab’e pro 
petty mortgaged 

‘[Thirty years] 

When any part of the pnnci 
pal or interest was last paid on 
account of the mortgage debt 

146-A By or on behalf of any local 
authority for possession of any public 

[Thirty years) 

The date of the dispossession or 
discontinuance 


LEG RFF 

’Substituted bv Act XI of 1933, S 2 and 
Sch I, for ' Ditto ’ 


NOTF-S 

11 governed by Art 145 8 L W 401 = 33 M L J 
577, 41 M 620=34 L ] 399 A depositary s 
depositary is not contemplate in the Act 1940 
Lah 254 The svord ' deposit” extends to all 
eases sshere one man’s property it handed by 
that man to another 44MLJ 43i*=i7L\\ 
.167 Unless there is something in the terms of 
that handintr over tvhich would prevent his 
being treated as a person with whom it was 
deposited at all €1 C 119 = 58 CLJ 502= 
1934 C 87 ‘'Deposit” m thu Act has the same 
meaning as tn the previous Limitation Aeu and 
means a deposit of goods to be returned in 
(dr^oritum of Roman Law) 24 I C 852= 
37 M 175 A suit by the heir or legal repre- 
sentative of a deceased employee for re- 
covery of a sum of money deposited by the 
employee with liis employer as security for good 
conduct IS not gov erned bv Arc 145 The arti 
cle was never intended by the Legislature to 
apply to such a case 20 PatLT 777=«939 
Pat 608 Where certain promissory notes 
remain with defendant, having been left by the 
plainlifl as secunty or at any rate for safe 
custody, then on cither view, not Art 49 but 
Art 1451s the relevant article applicable to a 
suit m respect of such notes 1938 A L.J 264— 
47L.W 649=I930PC iio(PC) The word 
‘deposit does not cover a transaction 
of the nature of a loan wh ch can be 
more appropriately described as a contract 
of bailment 126 I C 682=7 OWN 
769=1030 O 395 There is only a 
thin dilfcrence between a loan and a deposit, 
where the arrangement is that the money band- 
ed over is to be paid to a third party on demand 
or on the happening of a speahed event 
the transaction is a deposit and not a loan 
1916 (1) M W N 206 = 34 I C 347 Art 145 
u a ipeaal article applicable where the depositor 
seeks to recover from the depository moveable 
properly deposited, and time runs from the 
date of deposit O9 I C r»oo = 2C C W ’'f 772, 
6 R 5^7 (jewels) The rule of limitation 
applicable to a suit against a depositor to 
recover movalle property, even when the pn^ 
petty u not recoverable i»i u that ewi- 

Uinetl m Art 145 22 CWN 232=3410 

(7 CWN 476-35 IC 319 loll) 

* '"^"tm-nt ef jewel for raising loan— I^nan 
P«i<i but jewel not returned— ^uit for reco- 


very of same — Limitation 35 hf 63®"®^ 

MLJ 152 ^ deposited his jew cilery with ms 

friend B at the time ofiJ’f marriage to ^ used 
by him for the purpose of the vvedding on 

condicior that it would be returned wheneve 

A asked for it Held, that the transaction was 
a deposit and not a loan and the mere uc 

thatRwas allowed to use the jewellery did not 

take the transaction out of the category ot 
deposit as that express on is used m Art 145. 
arid Art 120 has no application 1930 *^ 9*3 
This u so even when the jewel was used un 
authonsedly 1930 M 364 Suit to 
gold and ornaments from a folti»mith M tneu 
value IS governed b> this article 107 I L 473 
See cfni lo N L J 1 d8 A , suit to recov er 
pictures and mam script is ordinanly goveraw 
by Art 145, but when they are not rcturnw 
on demand, Art 49 would govern the suit and 
time runs from date of refusal 41 A o 43 'r 55 
I C 45 G P notes belong ng to two brothen 
of a joint family D and C were given as security 
for the service of C In spite of a subsequent 
pariiiion between them the notes remamea 
with the employer until C retired from service 
when the G P notes were given back to him 
and soonafter he died In a suit by the heirs 
of D against the heirs ofC for recovery of their 
share, ArW that the suit was governed by 
Art 145 and not by Art 49 Held further, that 
the character of the transaction in so far w it 
was a deposit was not altered by the death of 
the depositary but that his hein, in who.e 
hands the thing deposited came became depow 
tary within the meaning of Art 145 61 O 

'• 9 = 58 C.LJ 502 = 1931087 

Art 146 — Mortgage of oil well — Further 
advance — Article applicab'e 24 I C 310= 

1 L W 695 (P C ) 

Art 146 A —Art 146 \ applies only 
where the local authority suing hw 

been dispossessed or has discontinued 
Its possession, m other words it eon- 
templates pnor possession of the land by 
local authority which it subsequently loses by 
reason of any act done by the defendant or 
otherwise The article can obviously have no 


operation in a case where the local aiUhonty W 
found not to have been in possession at alj 
WTiere at the dale the Union Hoard was creaicd 
poiseviion of the land was with the defcndani 
and the Union Board seeki to recover the Ian 
as part of a public road to which it 
entitled upon its erealion under the Act® 
incorporation, it must »ue for such rrc^ . ' 
within 12 jears fom the date of lU e’**® 
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Description of suit 

Period of limitation 

Time from which period 
begins to run 

street or road or any part thereof from 
which It has been dispossessed or of 
which It has discontinued the posses- 
sion 

Port Y — Suijf 


147 By 2 mortgagee for foreclosure 
or sale 

[Sixty yrars] 

Wlicn the money secured by 
the mortgage becomes due 

148 Against a mortgagee to redeem 

‘(Sixty yranl 

UTicn the right to redeem or 

or to recover possession of immovable 
property mortgaged 

10 recover possession accrues 


, LEG RFF 

* Substituted by Act XI of 1923, S a and 
Sch I, for ‘ Ditto ” 

NOTES 

ment under Art 144 To sucb a case Art 146 A 
ha» no application 45 CUN' 802=51942 
Cal 151=573 CLJ 608 An open assertion of 
hostile title is not necessary to start limitation 
under Art 146 A Possession provided >t is not 
permissive or in the alternate e discontinuance 
of possession by the Municipality is quite 
sufficient to make limitation run against the 
Municipality 196 I G 648*1941 Pesh A 
Municipality loses its right to demand the 
removal of an encroachment and to recover ihe 
land encroached upon if a suit for possession of 
the land » not instituted on lU behalf wthm 
gosears ofiis havmg been dispossessed ofii 
<9016 648*1941 Pesh 7C Operation of— 
Removal of encroachment by Municipal Com* 
mtttee 1 59 1 C 639 As to applicability of 
Art 146A «/ 32 CWN 396*1928 Cal 485 
“Road,’ meaning of— Suit for ejecting person in 
ocomaiion of road site, stt 1928 Cat 485*- 
32 CUN 39C An application under sec 
364 (i), Calcutta Municipal Act is plainly not 
a suit and therefore Art 146 A Limitation 
Act, which applies only to suits cannot 
apply to such an application 40 Cr L J 870 — 
*939 Cal 470 

Art 147 — Art 147 applies not to foreclo- 
sure proceedings under the Regulation but to 
such suits for foreclosure as under the law then 
in force could be brought 17 I C 467= 10 A 
L_J 522 Stt aUo 74 C UJ 61 

Art 148 Scxipz or Article — In (he ab- 
sence of a special proiision cniiiung (he motl 
gagor to redeem during ihe term for which she 
mortgage 11 created, the nghl of redemption 
can only arise on the expiration of the specified 
period Dut the parties may agree that (be 
mongagor might discharge the deb(wi(hm the 
pened and take back Ihe property, in which 
case the period of limitation for redempuon 
commencet ai soon at the debt 11 diKhaiged 
and not from the expiry of the terms provided 
for in the deed 3GA 195*41 lw\ 84*16 
M L.J 4*4 (P C.) On appeal from 29 A 471 
stt etso iGo I C. 1066 = 1936 P 63 Art 148U 
applicable to redempuon of usufructuary mort- 
gage and recm-er> of possession despite part of 
the conuderaiion haiirg become \-oid 35 M* 
114*21 MLJ 1C9 Stf sls9 1930 O i;o 


(simple mortgage With a default cause as to 
deliiery of pouesiion) 

Api*LiCAniLrTY OF Articli — Ste 1927 L 8a8, 
1936 Pal C3 , 1927 O 457 , I Luck 529 , 
1917 A 3tt In the case of a mortgage by 
conditional sale executed before 1882, it, before 
the T P Act came into force the mortgagor 
has a statutory right under ihe Bengal Regula- 
tion* I of 1798 and XVII of t6o6 to redeem with- 
in any stipulated period provided m ihe deed 
Therefore even if there had been only a period 
of some years in the deed, the statutory right 
existed by which the mortgagors could have 
redeemed from the date of execution and a 
suit for redemption brought after more than 60 
years would therefore be barred by the period 
of bmiiaiion under Art 14D I L.R (^1939) 
All 990“*939 1137*1940 All 

39 \tnen a mortgage deed proiides (hat, if 
toe mortgagor pays the mortgage money in the 
month of any Jelb within ten years the pro 
periy would be redeemed and that, if the pro- 
perly IS not redeemed withm ten years ihe 
mortgagee would become its owner, the mort- 
gagor s right to redeem arises on the lint Jeth 
succeeding the date of ihc mortgage, and a 
suit for redemption instituted more than sixty 
years after the fini Jeth would, therefore, be 
barred by lime 1936 ALJ 1358*1937 A 
33 Sr# aba 1940 Mad C39 Where a plain- 
iilT in a suit for redemption of a Malabar 
kanom (usufructuary mortgage) seeks to dis- 
possess persons who haic been in possession for 
about 72 years, he should be required to 
prove posiiiiiiely that there is a subsisting 
mortgage which he IS enuiled to redeem and 
lhai must be proved by actual proof that the 
mortgage was executed within the period of 
hmiutionor by proof of a lalid acknowledg 
ment which would sate limitation, Itiienough 
for bun to prove that the mortgage was exe 
culed in a month of which the last 38 days 
would be within linuuuon and the /irsl two 
days outside There is no legal presumption 
that an event look place on ainy particular 
day within the month in which it is known to 
have taken place No such presumption if 
one exists can take the place of posiiiie proof 
of the actual starting poini when a suit u chal- 
lenged as barred by lumtaucn. 1940 U 
^46 = 1940 Mad 639 Suit by puisne mortgager 
for redemption of a pnor mortgage u govern^ 
bv An 148 and Art 132 I4 I^ 596=34 P t = 
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3S6C) 


Descnption of suit 


Penod of I mitation 


Time from ivhich penod 
begins to run. 


140 \n) suit b> or on behalf of 

the becretarj of State far India in 
Counal, '[the Secretary of Stile the 
Crown Repre<entati\ e the Central 
Government or any Proimaal Go\*era» 
ment] *[exeept a suit before a Federal 
Court in the exercise of its original 
jurisdiction ] 


‘(Sixty yean] 


Pronded that all claims to 
redeem arising under ins*TumaiU 
of morteage of immovable pro- 
perty «ituate in Lowtr Burma 
whi^ had been executed tefero 
the first day of May, 1*63 shall 
be goiTmed by the rules of 1 mi 
tation in force in that proimcc 
immediately before the sam* 
day 

^Mien the period of lunitaticn 
would begin to run imder thus 
Act against a IiVe suit bs a pn 
vatc person 


LEG REF 

* Inserted by A O 1937 

* Inserted b\ Act\lV of 1037, S 2 

* The wrords “ sixty yean ’ was substituted 
by KctM oft9J3 ^ "andSch I, for ‘Ditto" 

NOTES 

5021*1033 L 503 Sre alt,) 1037 Nag 20j , 33 
C.\V^ io67«ig*9 C. 609 (F D ) Mortcace— 
Redempuen by pumia<er of equity of redemp- 
tion of part of the mortgaged property— Suit 
by owner to recos-cr possession goi-emed by 
AH 144 and not Art 148 B t3«~«x 

BomliR 48-tb13B 114 ^ " 

lu.WT*4TTt‘* Casxs— W here one of ses-era) 
mortgagors redeems a mortgage, the other co- 
mortgagors ean bnng a suit for redempoon 
against the redeeming mortgagor Art 148 u 
applicable. 20 \ LJ — A 410,38 
A- S-jOK'Sfi I C. 452 , 1929 A 100, 1930 N 
300=12710. 1033 A. 22S-144IG. 

152 But strain 41 M 650, ig’s L. 311 , 
8 0WJS 637,43 Bom.L.R ipf- i<X4i Bora 
17S. A co-owner redeeming the whole of the 
mortgage u not a mortgagee but a mere 
chargeholder and a suit b> theoihw co-oivners 
for possession on pa>"ment of a proportionate 
part of the meirtg3ge-nione% u gotemed b\ 
Art 144 and not by \rt. 14S 41 \l 650 = 34 

M I-J 5"8 , 46 C. 41 1 —45 1 C. 783 . 33 P L- 
R C’s = i93t L- "44 , 32 P L.R 649 , I3'* I C. 
s6i=8 OWN 637 , 1033 L. 9t~34 PL-R 
239 , 160 1 C. n33'*t036 P Co Buturr 1*1 2 
A 410 38 A 540 rfra (S <12 (netsly added) 

of the T P Aetgwxs the right of subrogation 
to a co-mortgagor who redeems the enure 
roortgage and ii would s ee n chat he u in the 
poution of a mortgager and not that of a mere 
charg'holder with the muh that a tun for 
tederiptton against him would be governed 
bv this article ) Time begins to nm from 
ihe date of the redemption of tl e mortgage 
bv ihe redeeming rewmortgagnr 157 I C. 
Pig -1030 N 300 S*t aha tojS Rang 65 
IVirehaicT ef equ n of redemriion in part 
— S I W fTderr-'ttoo another purthaser 
— Um tation 40 \ 633, 47 1C. Ott 

, 18 A I»J 095 \ tU ra of a mort- 


gagor for rccotery of overpayment or the 
surplus proBls reemved by the mortgagee is 
a relief included m a suit lor redemption and 
IS governed bt Art 148 cS C.W.N l’'3* 
1922 C. 189 Stf che 103 I C. 290—1927 N 
30-' Alt. 144 could not be invoked by the 
mortgagee u the mortgagor was not barrcd by 
Art. 148 from redfcming and reeovenng pos 
session of the mortgaged property 37 M 423 
=23 AfL.J 339 Where a mortgagee transfers 
the propertN as propnetor and subsequently 
gets possession of the property before the 
transferee acquired a title by 12 years* posses- 
sion the mortgage » subject to redemption 
within ihe penod given b) Art 148 52 I C. 

159 In the case of tramfen by mortgagees, 
Art 134 applies only where the transferee has 
acted in good faith In other cases, the suit 
to redeem against him u goirmed by Art. 148 
13210. 184 — 1931 L. 464 This article applies 
to suit ^b) puisne mortgagee for redemption of 
pnor inOTTgage. 193^ O W.X 40=103^ O 
139 Where the puisne mortgagee has Steady 
obtained a decree for sale on hii mortgage 
SMthoui making a pnor mo rtga gee a parts, he 
IS ennUed to rtdteca a pnor mortgage in a 
subsequent suit and the subsequent suit is 
CON’emed b% Art 14S and not by Art. 132 
33 C.W.N 1067=10-9 C. 609 (FB.) I03T 
Nag 505 And » also a suit by a puiine 
riottgaccc for redempuon of a pnor mortgage 
agamst the auction purchaser m » suit on the 
pnor mortgage to which the puisn* mortga- 
pee was not impleaded as a parts 1934 A 
046 A co-mortgagor who redeems a mortgage 
u subrogated 10 the position of the mort 
pagee, and a suit against him for redemption 
bv the other mortgagor or mortgagors u 
ea bv the rule of limitation ptesenbed by 
Art 148 Time te^na to run from the due 
dale ^ tie mortgage and rot from the date 
of redempuon by the co-mortgagor Mere'T 
because the co-mortgagor has redeemed tre 
mortgage time does pot erase to run 
Ihe other mortgagor or mortgagors. 19 
ro33=ai Tai I„T 70a 

Art He ‘k»pt AND ArrucstTCrt cr 



Art. 152 ] The Indian Limitation Act (IX of 190 S). 
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Second Division Appeals 


Description of Appeal 

Penod of limitation 

Time ftom which p>enod 
begins to run 

150 Under the Code of Criminal 
Procedure, 1O98, from a sentence of 
death passed by a Court of Se«ion 

Seven days 

The date of the sentence 

*[l50-\ Under the Code of Cri- 
nunal Procedure, i8oQ» from a Ending 
rejecting a claim under section 443 
of that Code 

Seven days 

The date of the finding ] 

151 From a decree or order of 
any of the High Courts of Judicature 
at Fort Wiliam '(Madras, Bomba> 
and Lahore m the eaernve of 
Its original jurisdiction 

Twenty days 

The date of the decree or 
order 

152 Under the Code of Civil Pro- 
cedure, 1908,10 the Court of a D'Slnct 
Judge 

Thirty days 

The date of the decree or 
order appealed from 


LEG REF 

* Inserted by Act XII of |M3S 42 

* The words “Madras Bombay and Lahore, 
and Rangoon” were suhsmuted by Act VIII 
of I930| S 9 and Sch I, for '‘Madras and 
Bombay or the Chief Court of the Punjab or 
the Chief Court of Lovter Burma,” and the 
words “and Lahore” tsere substituted by A O , 
for “liahore and Rangoon " 


NOTES 

Article — IVhere land belonged to the Crown 
when it emerged out of the sea and plamtilT 
claims adverse possession against Goternment, 
he has to prove possession for the full period 
of 60 years Proof of less period does not 
shift the onus on to the Cosernment to show 
that plaintilT’s possession began sMihm Co years 
39 M 6i7*«3i MLJ 304 (PC) (On 
appeal from 33 M i**ao NILj C6), 16 I C 
636 =s 12 MLT 159 u not now good law 
WTien adverse possession is asserted as against 
the Gownment, it is not necessary that the 
adverse character of the possession should 
be actually brought home to the know- 
ledge of the Government It is sufficient that 
the possession be osert and snihoUt any attempt 
at concealment, and if the rights of the Govern- 
ment have been openly usurped, tl cannot be 
pleaded that the fact uas not brought to its 
notice Apart from the longer penod of limi- 
tation allowed to the Cosxmment by Art 149, 
there is no discrimination in the Act between 
the Gosemment and the subject as regards the 
requisites of adsTrse possession Gi I A 78= 
61 0.263=1934 PC 23=66 M U j 134 

(PC.) Fuherj rights m nasigable nver — 
Adsrrse possession against the Gosemirent 
Evidence of 61 C. 362 All unoccupied avtes a'e 
Govemrocnl property unless an individual can 
establish in his own right a title to such un- 
occupied property either by proving that he 
got a title b‘iter than the tide of the Govern- 
menl or that he has obtained a title by adverse 
possession, that is to say, by possesion for 


Go years 45 B 789=61 IC 440 Nalham 
poramboke — Erection of a pucei lhatched 
building and enclosing land by kolU fence- 
stray trees on the land — Eflect Sti joi I C 

!) 6=.35 LW 349-1927 Suit by 

Government against Mumcipai Councillors for 
embezclements of Municipal money by Mum* 
cipal servant is governed by Art 140 40 
B 166-33 1 C 428 Benefit of adverse 
possesion against Government whether accrues 
to the purchaser from Government s6 C W N 
66—1024 C 394 )Vhere Crown land had 
been handed over to a Municipal Committee 
for management, a suit for possesion by the 
Committee against the defendant who has 
interfered with their possession is governed by 
Are 149 36 P L R 351 — 1934 L 9G0 Rail- 
way Company in management of Government 
lands — Grant of license in respect of such lands 
—Suit against licensee for mesne profits— 
Limitation x? Pat LT 3o6 SttoUa t8 Pat 
L.T 486=1937 PI\N 535= >937 P** 56S 
(Land acquired by Government for Railway 
under Land Acquuition Act) 

Art 151 —The expresion ‘‘date of the 
decree" m the third column means the date 
the decree u directed to bear, 1 / , the date 
when the judgment IS delivered and not when 
the decree u actually prepared or signed ig 
IC 410=17 CWN 959 Also 35 IC 67 
and 25 M L.J 560 ‘ Decree or order—” 

Meaning of See 4 R 265=1927 R 3o 
Art 352— Art 152 read with C. P Code, 
O 20, R 7, IS conclusive on the point that 
the * date of the decre es ” for the purpose of 
calculating appeal time must be taken to be 
the date on which the judgmenli were pro- 
nounced 35 1 C. 66=38 D 653 A money 
decree against different defendants at different 
times in not consolidated decree against all 
for purposes of the Limitation Act, and limi- 
tation in respect of each decree runs from the 
date on wb-ch it was pas-'d 31 I C. 917 
Under Art 153 there is no queiuon of ksiw- 
ledge of the party regarding th» date of 
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Description of Appeal 

Period of limitation 

1 Time from which period begins 

1 to run 

153 Unacr the same Code to a , 
High Court from an order o*" a Sub- 
ordinate Court refusing leave to appeal I 
to His Majesty m Council I 

•[Thirty days] 

/ The date of the order 

154 Under the Code of Criminal 
Proewure, 1898, to any Court ctner 
than a High Court 

•Thirty days] 

The date of the sentence or 
order appealed from 

155 Under the tame Code to a 1 
High Court, except in the cases pro- ' 
vided for by article 150 and article 157 

Sixty days 

Tlie date of the sentence or 
order appealed from 

156 Under the Code of Civil 
Procedure, igoO, to a High Court, 
except in the cases provided for by 
article 151 and article 153 1 

\inetv days 

The date the decree or 
order appealed from 


LEG REF 

* SuhsiUtuted b> Act XI of 1933, S 2 and 
Sch T, for “Ditto ” 

NOTES 

decree or juderment tgjG L 743 The ‘‘date 
bfihtdte^u in Art. 153 vt the date wnen the 

i adgmentu delivered in accordance vs tth O 30, 
I 7, C P Code, and not the date when the 
Acti whether sufhetent to comtitute adverse 
possesuon—Govemment ttrantirg treepaita of 
decree is signed or prepared Tn a case where 
the decree, or the judgment and the decree 
are amended on an application under S t)3, 
C P. Code, the judgment or decree is not 
superseded in the eye of law, such amend* 
ment does not give the appellant a fresh start* 
ing point of iimitation tor filing hit appeal 
The time for filing the appeal runs from the 
date when the original judgment was pro* 
nounced, and if it is filed be)ond time, the 
time can only be extended on an appheauon 
made under S 5 of the Linutation Act 40 
C\S N B3=tG5 I G 53 
Art 164 — The ‘order contemplated by 
Art 154 IS the finding that is recorded under 
S 476, Cr P Code, and consequently time 
for appeal begins to run from the time when 
the finding is recorded or is supplemented 
by an actual complaint The fact that an 
appellant may not know that a complaint has 
been filed liU after 30 days prescribed by 
Art. 154, have expired is immatenal as the 
appeUalc Court can excuse the delay under 
SsoflheAct 531)164 = 1081026=1930 
1) 64 3S'here a Couri refuses to complain under 
S 476, Cr P Code, it amounts to an order 
to the effect that it will not complain and an 
appeal is governed by Art 154 1931 M \\ N 
10G4 The decisions in 40 C 239, I L. fit>2 
and 39X1 750 holding that applications made 
to a higher Court in proceedings under 
S 105, Cr P. Code, are not appeals to 
which the article 11 applicable, are not good 
Jaw TJie lime for •fihn^ an appeal 
under S 476*1) Cr P (.ode ha^ aeconling 
t * Art 154 Id Ik lompuietl from the date of 
liie romplaint Hut if the person against 
whom the rnmplsim is filed is ignorant nf the 
•Jifig if such a comptaiij! and on rnming 10 
know of, I f,i,, an appeal vvnhin 30 dayx of 


his J.nt>svJcdge in such a esse time can be 
extended under S 5 1938 NLJ 183 

Art 1 55 —Application for leave to appeal 
underS 449 Cr P Code is governed by the 
60 days’ period under this article 54 C 52* 
rot I C 657*1937 C 307 ///so appeal to 

High Court under S 476*0, Cr P Code 104 
IC 466=1927 C 718 In cases coming 
under hs 562 and 563, Cr P Code, the proceed* 
mgs fall into two parts — the sentence does not 
immediately follow the conviction but that 
does not deprive the person convicted of the 
right given him bvS 40S of appealing against 
either conviction only, or sentence only, or 
both A person against whom a conviction 11 
recorded under S 563 and who is subsequently 
sentenced more than 60 days aher the recording 
of the conviction can appeal against the sen* 
lencc if he dors so wiihm 60 days from the 
date of the sentence 1940 Rang I R 386= 
1940 Rang 357 

Art 156 — Where judgment is pronounced 
on one day and the decree is to be passed on 
a later date on plxmliHs complying with a 
certain condition, time begins to run for pur* 
poses of appeal Irom the date of the decree 
34 I C 807=9 SLR >93 Appeal to High 
Court-— Starling point of limitation— Date of 
judgment 2O I’unj 1. R 13'’= 100 I C. 909 
•Sre 135 J C BjB=J932 R 54 Sft ebo 
•941 Pesh 74 Although rules of the Lahore 
High Court require that an order of appoint* 
ment of a guardian of property of minor should 
be rotidilional on furnishing a bond, sliH 
where tlie order appointing a guardian is not 
in these terms, it becomes final on the date on 
which it IS passed and not on the dale im 
which the security furnished is accepted and 
the period oflimilation begins to run from the 
dale of the order 4tPLR Eab 

170 Where an et fiarU decree was set aside 
by the Court which passed it wiihm the 
appealable period and therefore no appeal was 
thereafter competent to the defendant hut the 
lligb Casiirt, in rev uron, restored the tx /-r/fe 
decree, Imiitalioii tuns only from the (late of 
the order tif the High (xiiirt reviving the ** 
^irfr order .and not from the (late of the »» 
/■Of/r order itself The language of the third 
column should i>e so interpreted at torarry 
the tnientioii of the lenislatiirr, that n 



Art 158] 


The Indian Limitation Act (IX or 1908). 




Drtcnption of suit 

Period oflimitation 

Time from w hich period 
begins to run 

•57 Under the Code of Criminal 
Procedure, 1O98, from an order of 
acquittal 

^ Sit months 



iiiiKu unrmON . 
* [158 Under the Arbitration Act! Thirtyda^^ 
1940, to set aside an award or to get] 
an award remitted for reconsideration * 


of fiJmg of the award ] 


LEG REF 
* Substituted by Act X of 1940 

^ ^ NOTES. 

by dating the cause of action from a date from 
which the remedy is available to the party 54 
M 455=1931 M 149=60 MLJ 239 A sub- 
sequent amendment of decree relating to a 
clerical error as regards interest does not 
extend hmitation for filing the second appeal 
where the question of interest was not attacked 
m the second appeal LR 3 A ay Art 156 
applies to appeals to the High Court under 
S 54 of the Land Acquisition Act The ex- 
pression “an appeal under C P Code m the 
nnt column is not restricted to appeals the 
right to prefer which is conferred by the C 
P Code, but covers appeals, die procedure 
With respect to which is governed by the C 
P Code 43 M 51-37 MLJ no Per 
Suhnwaray, J— -Ifa decree is amended either 
by way of review or under S 152 of the C 
P Code the decree to be appealed from is the 
amended decree and no appeal should there- 
fore he from the onginal decree The time for 
appeal should be reckoned from the date of 
the amended decree 35 C W N 951, 133 1 C 
57*"t93t C 578 Time for appeal from pre- 
liminary decree runs from the date of that 
decree and not from the date of final decree 
37 CWN 179=146 IC 350=«933 C 796 
Where on an application for review of a dis 
missal of an appeal, the application is admitted, 
the appeal rc-heard and a fresh decree dismis- 
sing the appeal is passed on different grounds, 
a fresh period of limitation for the appeal 
begins to run from the date of the new 
decree 97 I C 739 For purposes of appeal, 
the time taken in review proceedings ought to 
be deducted The fact that the review apph- 
caUon IS unsuccessful does not affect this rule 
II LahL.T 37 Memo Without copy ofjudg 
meat would not save time 1 P 670=1993 
P 580 MTierc the power-of attorney authors- 
sing the counsel to appear in the case contai 
tome formal defects, winch were rectified 
^e penod for filing appeal expired, heU 
that the appeal should be deemed to have 
been filed on lU first presentation 134 I c. 

^Tbe penod dunngwhich the Court 

IS closed should be excluded under S 4 i«o 
I C. 565=1931 P 60 From the next’ day 
after delivery of judgment the Court was dosed 
for annual vacation ^Vftcr the re-opcning 
exdudmg the tune taken up for application 
for copy of the judgment the appeal was pre- 
sented on the luneuethday f/ell, that the 
CCM.— 417 


.ppdliMWM cnuilcdtoodude Ih.Mnod of 

iSocST.f 3' "" 

I C 93V ” ^ ^ ^ '46 

Art 157— Tliougli the penod of hmiut.oit 

for oppeal; agaiojt aeguitlab u iix month, 
.ocb appeal, .hould be Sled a. earij. a. pombk’ 

oR 312— .932 R .46 Appeal againit order 
of accjuit^ m case tned by jury— Weet and 

obXnl'^^“rbeS"fr™ 

ofnotice of filing of the award and not 
the dale of filing of tie award 63 I C 3M- 
•9 ALJ 404 But seesj IC 371— B Sf^R 
W,«r« and ,3 I C 234=5 S L R 125: M 
c 167 An application to set aside an 
must bemade within to days of the 
the award and notice of .i.aI. ct fihng of 

pass^ an order direcung them to file 

pr«cnbed bySw fe* 
that the penod prescribed under Art i ^8 
from the later dale 44 P L.R s^o /r 
Ac. X of .9,0) The o, 5 , £' 

means Court and not the --h r * 5 ® 

officer rg the ^traV In ministenal 

Court Je C 7ir=?I H'Kh 

280 The penod of 10 days u to C.\VJ 4 
from the day on which ^he computed 

notice of the submission of the receive 

;nc-2irrss.-Li”SH 

Oe. penondly bm ple^Je., S 

othCT pr«.n, .penalty aoiboSwd [I 
jwrtm to talc nonce 1930 AL.ron. 

* J todtonto for obCuniig copy of 
award should be allowed vbhile . *” 

mod for fifing objMon. to the .ward ? = 

I G 835 = 1933 R 33. Tbe mere fact that Lhe 

parties a^ m be bound bv the award and 
no. .0 ob,re. to-rrto doe, no, pre.rS’.fiS 
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Tun Civil Court Manual (Impfrial Acts) [Art 153 


D“scription of Appeal 

Period of limitation 

lime from which period begins 

1 to run 

*53 Unaer the same Code to a 
High Court from an order of a Sub 
ordinate Court refusing leave to appeal 
to His Maiestj in Council 

‘[Thirty days] 

/ The date of the order 

154 Under the Code of Criminal 
Procedure, 1898, to any Court otner 
than a High Court 

‘Thirty days] 

The date of the sentence or 
order appealed from 

*55 Under the same Cade to a 
High Court, except m the cases pro- 
vided for bv article iso and article 157 

Sixty days 

Tlie date of the sentence or 
order appealed from 

*56 Under the Code of Civil : 
Procedure, 1908, to a High Court, 
except in the cases provided for by 
article 151 and article 153 i 

Ninety days 

The date the decree or 
order appealed from 


LEG REF 

* Subsititutcd by Act XI of 1923, S 2 and 
Sch I, for "Ditto ’ 

NOTES 

decree or lodgmenr 1936 L 742 The "A/# 
of ihedtern' m Art t^2 n the date when the 

i udgraentudcltvered in accordance with O 20, 
i 7, C P Code, and not the date when the 
Act! whether sufBcient to constitute adverse 
possession— Cos eminent graniirg treepatia of 
decree >s signed or prepared In a case where 
the decree, or the judgment and tl e decree 
are amended on an application under S 153, 
C P. Code, the judgment or decree is not 
superseded m the eye of law, such amend* 
ment does not give tlic appellant a fresh start 
ing point of limitation (or filing his appeal 
The time for filing the appeal runs from the 
date when the original judgment was pro- 
nounced, and if It IS filed bejond time, the 
tune can only b- extended on an application 
made under S 5 of the Limitation Act 40 
C \V N 83= iC^ I C 53 
Art IBJ — The 'order contemplated by 
Art 154 IS the Ending that is recorded under 
S 476, Cr P Code, and consequently time 
for appeal begins to run from the time when 
the finding is recorded or is supplemented 
by an actual complaint The fact that an 
appellant may not know that a complaint has 
been filed till after 30 daj-s prescribed by 
Art. 154. have expired is immaterial ai the 
appellate Court can excuse the delay under 
S 5of the Act 52 B 164=108 I C 26=1928 
B 64 Where a Court refuses to complain ui^cr 
S 476, Cr V Code it amounts to an order 
to the elfect that it will not complain and an 
appeal is governed by Art 154 1931 M WN 
1064 T}ie deciiions m 40 C 239, 1 L 602 
and 39 M 750 holding that applications made 
to a higher Court in proceedings under 
S 195, Cr P Code, are not appeals to 
winch ihe ariifle >s appheabJe, are not good 
Isw riie time for ‘filing an appeal 
under S B, Cr P (^e, has according 
to Art 134 10 lie computed from the dale of 
tl e ecMnpUint But jf the person against 
whom the rnoipUiM 11 filed is ignorant of the 
lainj I f ,ufj, , complaint, and on coming to 
know ofit f,lei arj appeal vmhin 30 rfaj-s of 


his knowledge in such a case time can he 
extended under S 5 1938 NLJ ifi3 

Art 155 — Application for leave to appeal 
under S 449 Cr P Code, is governed by the 
60 dajs’ period under this article 54 C 5?=* 
lot I C 657 »«i 927 C 307 appeal lo 
High Court under S 47C B, Cr P Cone 104 
IC 466=1927 C 718 In cases coming 
under bs 562 and 563 Cr P Code, the proceed- 
ings fall into tt\o parts — the sentence does not 
immediately follow the conviction but that 
docs not deprive the person convicted of the 
right given him byS 408 of appealing apiitsl 
either conviction only, or sentence only, or 
both A person against whom a conviction is 
recorded under S 562 and who is subsequently 
sentenced more ihap 60 days after the recording 
of the conviction can appeal against the sen- 
tence if he docs so within 60 days from the 
date of the seivience 1940 Rang! R. 386= 
1940 Rang 357 

Art 156 —Where judgment is pronounced 
on one day and the decree is to be passed on 
a later date on plaintiffs complying with a 
certain condition, lime begins to run for pur- 
poses of appeal from the date of the decree 
34 I C 807=9 SLR 193 Appeal to High 
^urt — Starting point of limitation— Date of 
judgment 26 Punj L R i3’>=ioo 1 G. 909 
*35 IG 838=1932 R 54 Set els» 
'94* Pesh 74 Although rules of the Lahore 
High Court require that an order of appoint- 
ment of a guardian of property of minor should 
be conditional on furnishing a bond, still 
where the order appointing a guardian it not 
in these terms, U becomes final on the date ort 
which It is passed and not on the date on 
vvhich the security furnished is accepted and 
the period oflimilalion begins to run from the 
date of (he order 4irLR 592 = 1939 Lali 
*70 Where an rt partr decree was set aside 
by (he Court which passed it within the 
appealable period and iheicforc no appeal was 
tliercafier competent to the defendant but the 
Iligli Court in rcMuon, restored the ex pari/ 
decree, limilali m runs om 1> from the dale of 
llie ( rder of the High Court reviving the n 
parU onler and not from the date of the e» 
part* order itself The language of the third 
tolumn should be so interpreted as to rarrj out 
ihc tnimiion ( r the legislature, tint n to »*'» 




Art 158] 


The I^DIAN Limitation Act (IX or 1908). 


356!) 


Descnption of suit j 

j Period ofhmttation 

Time from which penod 
begins to run 

*57 Under the Code of Criminal Six months 

Procedure, 1898, from an order of 
acquittal 



xiiiKU UIVKION /I 

^ [158 Under ihe Arbitration Act Thirl/days 
1940, to set aside an award or to gel 
an award remitted for reconsideration 


, The date of service of the notice 
of filing of the award ] 


LEG REF 

* SubsUtuted by Act X of 1940 


, , ^ NOTES. 

by datmg the cause of action from a date from 
which the remedy is available to the party 54 
455=193* 149=60 M L.J 239 A sub* 

sequent amendment of decree relating to a 
clencm error as regards interest does not 
extend limitation for filing the second appeal 
where the question of interest was not attacked 
m the second appeal L R 3 A 27 Art 156 
applies to appeals to the High Court under 
S 54 of the Land Acquisition Act The ex* 
pression "an appeal under C P Code ’ m the 
first column is not restricted to appeals the 
nght to prefer which is conferred by the C 
P Code but coven appeals, the procedure 
with respect to which is governed by the C 
P Code 43 M 51-37 MLJ ISO Per 
Sukrawarify Ifa decree is amended either 
by wayof review or under S 152 of the C 
P Code the decree to be appealed from is the 
amended decree and no appeal should there- 
fore he from the onginal decree The time for 
appeal should be reckoned from the date of 
the amended decree 35CWN 251 m 1 C 
571 — 1931 C 57O Time for appeal from pre 
hminary decree rum from the date of That 
decree and not from the date of final decree 
37 CWN 179 = 146 IC 339=1933 C 796 
Where on an application for review of a dis 
missal of an appeal the application is admitted, 
the appeal re heard and a fresh decree dismis- 
sing the appeal is passed on different grounds, 
a fresh penod of limitation for the appeal 
begins to run from the date of the new 
decree 27 1 C 73a For purposes ofapp^, 
the lime taken in review proceedings ought to 
be deducted The fact that the review appli. 
cauon IS unsuccessful does not affect this rule 
II LahL.T 37 Memo witliout copy ofjudg- 
meot would not save time i p G70SS923 
1’ 580 MTierc the power-of attorney auihon- 
sing the counsel to appear in the case contai 
ned some formal defccis, which were rectified 
after Ihe period for filing appeal expired, krtJ 
that the appeal should be deemed to have 
been filed on its first presentation 134 I c. 
««4,(L.) The penod dunngwhich the Court 
is closed should be excluded under S 4 lao 
IC 265 = 1931 P 60 From the next’ day 
after delivery of judgment the Court was cloved 
for annual vacation /Mter the re-openin-’, 
excluding tlie tune taken op for appUcatiM 
for copy of the judgment the appeal iv^ pre- 
sented on the nineuethdi) /itij, that the 

CCM.-4I7 


app.lU.t w« cnlillcd 10 «clud, the penod of 
the vacation and that the appeal was in i.nT* 
(eo CWN. .303 ppd 

P'""* Itmitaliori 
for appeals against acquittals u six months 
such appeals should be filed as early as pomSl’ 
lo R, 312—1932 R 146 Appeal against order 
of acquittal in case tried by jury Effect anti 

Iw* « 

Art 158— Limitation under Art n8 for 

of notice of filing of the awa^ and not from 
hedate of filng of the award 63 I C s?«- 
*9 ALJ 404 But seesj IC 371—8 SlR 

t90 ,3 IC 234-5 sYr 125. fg 

m.... L j application to set aside an award 

ihr »uch filing given to 

ZJTZ, ^ >53 Under ^Art 158 
three things are necessary for fixmff tho 
tingpomt of limitation (t) the a^M S 

a ^ resumed his duties on 

parsed an order dmectmg 2c 

from the later date 44 p L.R 9^0 /c5® 

Act X of 1940} The word “rv.. now 

means Court and not the rh”r "> '58 

officer eg the^frar ministerial 

Court Je C 7^if^I High 

280 Tht penod of ioL« u "ii 

from the day on which ^he 
nonce of the tubnmsjon of ihe -1^ receive 
from the day on %vhier,t is actualir^ 

h-u 3G4- \ ij . 

award should be allowed whit- *7- > “ 

pen<^ for filing objectionHo^e 
I c. 835-155, R. Th, 
pup- .jm- M b. bo<j!«i by ib, 

ob,u pTSf,^ 
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The Civil Court Manual (Imperial Acts) [Art 159 


Description of suit 

Period of limitation 

Time from which penod 
begins to run 

159 For leave to appear and defend 
a suit under summary procedure refer- 
red to in section 128 (2) (/) *ror under 
Order XXXVII] of the [Code of Civil 
Procedure, iqo 81 

*(Ten days] 

I^Tien the summons u served 

160 For an order under the same 
Code, to restore to the file an appli 
cation for review rejected m conse- 
quence of the failure of the applicant 
to appear when the application was 
called on for hearing 

Fifteen dayt 

When the application for re 
view 15 reject^ 

161 For a review of judgment by 
a Provincial Court of Small Causes 
or by a courtinvested with the jurisdic- 
tion of a Provinaal Court of Small 
Causes when exercing that jurudiction 

162 For a review ofiudgmenthy 

•[Fifteen days] 

The date of the decree or 
order 

any of ♦[the following Courts], the 
High Courts of Judicature at Fort 1 
^Vllllam, Madras [Bombay, Lahore 
*(• •) and the Chief Court of Sind] 

vn the exercise of its original juiiidi ' 
ction 

163 By a plambn', for an order (0 

Twenty days 

The date of the decree or 
order 

set aside a dismissal for default of 
appearance or for failure to pay cots 
of service of process or to furmsh 
security for costs 

Thirty days 

The date of the dismissal 


LEG REF 

*The word* "or under Order XXXVII" 
were inserted by Act XXX of 1925, S 3 
and tbe words * Ten days ' m the second 
column were substituted by Act XI of 1923. 
Sch I 

•SubsUtutcd by Act X of 1940 
*The words ‘ Fifteen days" were subsu 
tuted by Act XI of 1923, Sch I 

♦The words m brackets were respectively 
inserted and substituted by Act X of 1927 
5 « aha Act XXXIVof 1926, S 3 as toSind 
r 5 r« alio Notes under Art 164 ] 

♦Words “and Rangoon ’ omitted by Govern* 
ment of India (Adaptation of Indian Laws) 
Order, 1937 


AOTES 

from impcacbing award on tlic ground of 
collusion 15 L.^V 160=45 4 ®® Tbert is 

no limitation for making an application to 
remit an award for re-consideration of the 
arbitrators owing to an illegality apparent on 
the face of it 47 IC 597=8 LW 171 Art 
158 does not apply to the case of an application 
under para 20, Sch 2, C P Cwc The 
application conlemplalcd by Art 158 ** 
application which is mentioned m para 
Sch II 193G Pesh 135 Art 15B applies only 
to objections under para 15 of the C P 
Code, Sch II, I s, where the application is 
to set aside the award completely Wliere the 
appbeawon on the other hand, ti only for the 
modification or remission of the award, it 
comes within para. 12 or para 14 of the 
•eeond schedule of the C. P Code, and \rt 
158 IS not applicable Iherelo 1933 A 1 ~J 


A 648 Aft 158 cannot poisibly 
apply to a written statement by the defendant 
m an application to have an award made a 
rule of Court 13 1 C 520=14 O C 308 

Art 159 — Scope — Conflict with Rr too 
and 101, Rangoon Small Cause Court Rules 
S<e 14 Rang 728 

Art 161 — orr 24 OWN 380=5610 551 

Art 163 — Scope and Application or 

Article — If a plaintiff or appellant seeks to 
set aside an «parfr order, limitation runs only 
from date of the order, but if a deftndant er 
uspondtnt seeks such relief, he can m cates 
where he has not had due notice, count limit* 
ation from the date of hii know/ledge of the 
order t L 363=58 I C 789, 1932? 557 
SrraZso 163 ICa74=38 PLR 697=1936 L 
495 The benefit which the Jaw allows only 
to a defendant or respondent cannot be allow 
ed to an appellant [Ibid) Art 163 i* 
tended to be strictly ibllov/ed and the Court ^ 
has no discretion to enlarge the penod of 3 ® ‘ 

days therein prescribed 53 I C 55 S/t aft® 

107 IC 193=23 NLR 185=1928 N D' 
Wherr, m an appheauon under O 9, E 9 
the Court granted an extension of time not 
known to law, held, that die order was illegal 
and must be set aside in revision 52CLJ 
23 An application for restoration of a i'"* 

dismissed for default by the representative of 

the deceased plamtifT more than 30 dsyi after 
the dismissal u ume barred 14 IC 221 An 
amlicaUon to set aside the dismissal for default 
of a previous application for restoration 
O 9 . R 9 C i> Code, made the lery 
day after such dismissal is clearly wi^'" 
even though made more than thirty d*> 








Art 164] 


The Indian Limitation Act (IX of 1908) 
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Description of application 

Period of limitabon 

Time from which penod 

I begins to run 

164 By a defendant *for an 
to set aside a decree pa^;d ex 

order 

Parle 

‘(TTiirty days] j 

The date of the decree of 
where the summons was not 
duly served, when the applicant 

— — _ 


LEG REF 

^Thc words “Thirty days” were suhaututed 
by Act XI of 1923, Sch I, for “Ditto ’ 


NOTES 

the dumisial of the suit for default iq 27 O 
WN 372 = 1937 Oudh 344 

Art 164 Old and New Act— Appucabi 
UTY — Limitation to be applied is that under 
the law existing at the tune when the appli 
rauonwas mad^e 37 A 597=30 IC 573 If 
tne nght ot defendant to make an application 
was lost under Art 164 of Aet of 1877 the 
provisions of Art 164 of the new Act of 1908 
c^oi revive the right having regard to S 6 
of the General Clauses Act, 1897 15 I C 

=39 G 506 

Scope op Asticle —It is only when sum 
mons u not duly served that ignorance of 
decree sases limitation 108 IC 753 Art 
164 governs an appheadon to set aside an *x 
decree passed on the original side of the 
^gh Court Such an application should 
therefore, be made not later than thirty days 
from the date of the decree or the date of the 
applicant s knowledge of the decree 46 C W 
N s8o Where a suit was adjourned at the 
instance of defendant 5 counsel but the defen« 
dant or his counsel did not appear on the 
adjourned date, and the suit was decreed tx 
parte held, that the case was not one where the 
sitomons was not duly served 1931 L 2W 
Knowledge of the suit on a parlicular date it 
wholly immaterial knowledge of the decree 
within 30 days is material for computing tune 

1930 L 397 See else 1931 I 268 

CoNTTRuenov — N ature or knowledce of 

DECREE — ^The knowledge of the decree men* 
tioned in Art 164 is knowledge of the parsi 
cular decree and not a knowl^ge of a decree 
A vague information about mere being a 
decree is not sufTiaent for the penod of limit 
ation to run against the applicant The ques* 
tion whether the knowledge which an applicant 
had on a particular dale can be said to be a 
knowledge of the decree, is practically a ques 
lion of fact and m a case where applicant 
filed an application for time in the execubon 
proceedings, from the fact that he knew that a 
decre e was under execution it cannot be 
inferred that he had complete information about 
the decree 18 Tat L.T 72 — 1937? 17 See 
«Z»47D 485 a7NL.R 53 = 13410.279= 

1931 N iiQ ’Knowledge’ in An 1G4 means 
certain and clear conception of a fact tx of 
the decree in the particular case and not ©fa 
decree 38 C. 591-15 C \\ N 399 See else 
09 I G 621-1027 M 38: , 46 I u 777 The 
time IS 30 da)-s from the date of the appli 
cant’s knowledge of the decree and not 3oda\'s 
of the knowledge of the suit 1933 P 270=12 
P 745-14 PatL-T zi6 


Borden of proof —Where application to set 
wide rx parte decree is made more than 30 days 
after date of decree, the onus is on defends^ 

da>s of hts having knowledge of decree 1 09 I 
C 82, 1930 L 191, 1929 L 235 107 IC 

-1936 R 305, 1926 L 379.1938 Cal 535 
Scope ano Appucahon — The limitation laid 
down in Art 164 applies to the case of a 
defendant only 24 IC 27. 41 C 8ig 
ato 38 M 442=2, IC 568, 25ALJ ,032 
(deposit ^dcr S 17, Provincial Small Cause 

^uru Act) Art 164 applies not only to 
decrees but to orders in executions which are 
decrees in Civil Procedure Code 97 M ^62 = 
.6 MM >89 An „rd,r undtr o' 
sub-cIs (2) and (3) granting leave to execute 
the decree against a partner is not a decree 
and consequently Art 164 can have no 
application siBomLR 995«»oao B 386 
A decision given under S 152, C P Code 
granting an application for amendment of a 
decree is an order and not a decree Hence 
an application to set aside such an order u 
governed by Art 181 and not by Art i6a 
^^£1 823— 1933 R 2S4 Time cannot be 
extended under S 151, C P Code, or Limi. 

^ 5 »9a» L 266, 144 I c 30A 
(Nag ) The mere fact that the original Ip* 
plication to set aside an M^ar« decree whic^ 
was made in time was consigned to the record 
room would not in any way necessitate a fresh 
^iL^° A subsequent apph* 

cation must ^ considered as merely one m 
continuance of the suspended original appLa* 
bon Consequently no question of limitation 
arises in such a case 55 I C Baj An .1-? 
cation to set aside an order of adjudication*^©? 
an insolvent passed ex parte has to be mad/ 
under O 9 R 13 C P Code anA . 
by Art ,6^ .38^0 347^Mr^;frT^ 
Wation applicable for setSig asfde an’^e 

/arte decree under S leoorihn «ii 

ofiBfljuthaiprovidwlbyArt 164 
-55 I C 84= A« .'ppLcablAo p,„„S 
S' ' ”8. of H.gh ,, 

C W N 411 Appheauon to tet aside .. aJs’ 
decree— Seoiniy bood filed with apobeaC 

Si, "f- 0'*'“' ‘”od ihoosh P0I 

'■"t tostaoee, perfectly 

I'eo •PP'tt.bdotr.rS 

in time (p A.L.J ,049 Ref) ,9 -»»aI_I 
^-J933A 933 eb, 

’def-ndant” i, s„d|. 

she exeeutof of ibe eneinal defVdani /V^ 
deceased) iheugh rNot on recerd sTxf Ai”'' 
“Sumcivs ’’-The sj-mo-, referred ^ 

Art. 164 u ih- nrnmons for thx STheanns 
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The Civil Court Manual (Imperial Acts). [Art 165 


Description of application 

Period of limitation 

Time from which penod 
begins to run 

165 Under the Code of Civil Pro 

■ 

1 The date of the dispossession 

j 

cedure, 1908, by a person dispossessed 
of immovable property and disputing | 
the nght of the decree holder or pur 
chaser at a sale in execution of a 
decree to be put into possession 


LEG REF 

‘Substituted by Act XI of 1923 for “Ditto * 
NOTES 

of the case, and there is no essential difference 
between the case where a suit is adjourned 
owing to the absence of the presiding officer or 
some other cause and a case in which a suit 
is remanded for retrial by the appellate Court 
The underlying principle m such cases « that 
where the existence of the suit has been brought 
to the notice of the defendants by due service of 
a summons on them, it is their duty thereafier 
to inform themselves of what it being done in 
the case 154 I C 4a9=“935 Pesh 7 

“Dui-y Served ’’—The words “duly served 
inArt 164 arc used in the same sense as m 
O s, R tg of the Code, and means “served” in 
such a naantier as to give the defendant mfor* 
mation of the proceedings taken against him 
4a 10 6ti-ii SLR 7 ‘ Su aUo 1928 M 
355-54 M L-J 448 , 1928 M \V N 49-1928 
M 815,1927 M 507=52 MLJ 477 ,« 9*7 
M 487-52 MLJ 51a ,38 C\\ N to6$,i93g 
Rang 436 A defendant, who has been duly 
served cannot get an « pafl» decree set aside 
unless he can show that he was prevented 
unavoidably (Vom appearing at (he hearing and 
Art 1G4 is a bar if he does not seek to set it 
aside within 30 days after the decree 27 I C 
351*8 SLFL 153 Duly ‘served’ in Art 1O4 
cannot be construed to exclude a case where a 
summons was not served m sufficient dme Z 7 
I C 351 In the case of substituted service a 
summons is duly served for the purpose of 
Art 164, even though It does not m fact come 
to the defendant 8 knowledge and ai Ume runs 
from the date of the decree in such cases, an 
application for setting aside an tx parU decree 
made after the expiry of 3° days from the date 
of the decree is clearly barred by limitation 
131 IC 344— ‘ 93 ‘ L In the case of 

substituted scrsicc, the arucle lays down that 
when the order is rightly made and the service 
directed by the order is properly effected, taow 
Wgc of the defendant is immaterial and time 
runs from the date of the decree 112 I C 
35*1930 M 222 , 1931 O 369-132 1 C 77 ‘> 
\Sh«e, however, an order for subsUtuted 
service u improperly obtained as being made on 
insufficient matenal contained in an appficaUOT 
supported by affidavit the summons cannot be 
said to have been duly served within the mean 

log of Art 164 and the time accordingly runs 

not from the date of the decree but from the 
date w» en it first came to the knowledge of the 
defendant. 122 1 C 35 - *930 223 , 1924 

L 191 Subiiituted service cannot always be 
dertn^d 10 be due service Within the meaning 
«f An, iGtandtO) Due service is one which 
* “ leveu tl e ©t ject of service by bringing 


the claim against him to the knowledge of the 
defendant or respondent 134 I C 1202=1931 
M 813=61 MLJ 920 See also 1931 M 8/2 
=61 MLJ 931 ,!93t ALJ 1049-1931 A 
727 (FB) , 1939 Rang 436=1939 RangLR 
606 

Notice —Where summons is once served, 
absence of notice of adjourned hearing Will not 
attract the application of Art 164 57 I C 15, 

139 I C 354—1932 L 539 Article does not 
apply to a case where the defendant alleges 
service ofsummons but that he had no know- 
ledge of any of the proceedings 13 I C 642 , 
1912MWN 361 The notice of the applica- 
tion for final decree being as effectual as if it 
had been served on him penonally, the Umita 
tion for his apphcation to set aside the ex parte 
decree runs from the date of the decree 1923 
N 13 Where the summons is served on a 
defendant too late to afford him sufficient op- 
portunity of appearing at the hearing of the 
suit « IS not a case of a summons 'duly served 
Within the meaning ofO 9 R 23 C P Code 
In such cases the Court ought to issue fresh 
summons An omission on the part of such a 
defendant to prosecute inquiry which might 
have led to a knowledge of the date of hearing 
cannot be regarded as culpable or wilful so as to 
carry with it the consequence of knowledge 
Such a defendant will be Withm time if he 
appbes for setung aside the tx parte decree 
within 30 days of actual knowledge ofthe decree 
53 LW 246 — 1941 Mad 435 =(i 94 >) i ML 
J 3‘9 

Appeai No appeal hes against refusal of 

an application to set aside an tx parte decree 
There 11 no inherent power to extend time 
prescribed by Art 164 i P 277=1922 P 479 

Revision — ^The lower Court acting on certain 
deciiions then in vogue held substituted service 
was due service Subsequently a slightly modi- 
fied view was taken in other cases Held it 
was not a case for interference in revision 138 
IG I46=.tn32 M 472 

Art 165 ScaapE and Appucabilitv 
\Vhere Uie judgment creditor fails to apply 
for removal of an obstruction under O 21, 
R 97 , Within 30 days he is not debarred from 
making an application under O 21, R 35 to 
obtain a fresh warrant for possession He need 
not file a suit for that purpose Art 165 has 
nothing to do with such an application for 
warrant for possession 14C I C it = 35 Pom 
L.R «t >33 = i 933 P 457 {I P) P^t “ ^ 

applicable notwitlistanding the fresh order for 
possesMon to a subsequent application in rrs 
peel of tl e same obstrucuon and if iheobst 
ruction It by the same { erson and inclesam^ 
charact.T, tiie mere fact that the ilecrec-hol i" 
II applying under a fresh warrant for po»c*«o« 
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i66 Under the same Code to set ‘[Thirty da>»] The date of the sale 

aside a sale in execution of a decree, 

‘[including any such application by a 
jndgment debtor ] 


LEG REF M L J 569 Art 166 cannot overside the 

‘Added by Act 1 of 1927 speaal provision contained in O 34, R 5, 

* Substituted by Act XI of 1923 for “Ditto” C P Code (1937) 1 MLJ 569 An appli- 

NOTES cation to set aside an execution sale on the 

would not make the obstruction a fresh ob- ground that the sale was bad and a nulhty 

struciion 1933 B 457 (FB) An application as it was held swihout the valuation as re- 

by judgment-debtor for re-delivery of property quired by S 13 of the Bihar Money Lenders 

not cosered by decree alleged to have bscn Act falls under O 21, R 90, C P Code, 

dehvcredis governed by Art 181 and not Art and u governed by Art 166 and u barred if 

165 46 B t03is:tg32 B 271 Si* also 34 I preferred beyond 30 days of the sale The 

C 231 « 14 ALJ 401 , t LahUJ 230 mere (act that the appbcation is labelled as 

Art 165 applies to proceedings under O 21, being under Ss 47 and 151, C P Code, svill 

R. too, C P Code 1925 G 287 , 58 C 55** not take it out of O 2t, R 90, C P Code, 

132 IC 63i»t93t C 385 Rliere the claim* so as to make it maintainable though 

ant preferred his petition under O 21, R too preferred beyond 30 days 23 Pat L T 139 

witmn 30 days of his dispossession bnnging See cUo 45 MLJ 829 The period 

the judgment creditor and the auction purchaser of lumtation under Art 16G being fixed 

on record butfailed to bring the sub-purchaser bysutute and not by (he Court, it cannot be 

on record till he had notice of the sub-pur* extended under S 148, C P Code, or under 

chase and after 30 days Held, that the petition S s LimiUtion Act 148 IC I082a«i934 

vras not barred by limitation, S 22 not apply* Pem 25 The Court cannot extend liimta- 

ing to applications, 38 C 55~i93i C 385 non m case of application to set aside sale 

Art 163 was not intended to apply to an 57 I C 224 An application to set aside an 

application by judgment-debtor Art iSt ap execuuon on the ground of fraud must be 

pues to an application for restoration of posses made within the time prescribed by Art 166 

sion sLahLj 230 5»0liO46Q 1031 35 I C 51 1 C 447 An application to set aside an 

231 supra Application to seiaside sale ofplots execution sale on thegroundofillegahty though 

not specified in the mortgage deed and the decree falling under S 47 of the Code of Civil 

for sale, and for recovery of possession comes Proc^ure and not under O 2t, R go, u 

undef Art 163 and not under Art 166 24 governed by Art 166 18 L W 780W45 M 

IC 137-17 OC 04 LJ 829 SceaUf) 130 IC 708-1931 AL.J 

Art 166 Scope and Application — 119— 1931 A 145 1941 Pat 566 Where an 

Purchase by a decree t older without application ts made after 30 days of the sale 

obtaining leave 10 bid is irregular and to set aside an execution sale on the ground 

not void and an application to set it aside that the proclamation of sale was not made 
is governed by Art 1G6 41 D 357~39 IC in ibe village where the propertywas situate, 

3 Under O 2t R 8g read with R 92 (3), Art t66 bars the application 19 L. 1 V 780— 

C. r Code, and Art 16^ of the Limitauon 45 ^fL■J 629 An application to set aside an 

Act It u necessary that not only the apph execution tale on the ground that there was 

cation but also the deposit must be made no attachment pnor to the sale or that there 

within thirty days of (he date of the sale, and had been a d^ective attachment falls within 

tkus period cannot be extended by the Courts Art 166 i R 533=*t9a4 R 124 An ap- 

S 148, C P Code being inapplicable 3G plication to set aside am execution sale what* 

PL.R ioi»tg34 L S75 But where the ever lU nature and whether falling under 

deposit by the judgment-debtor was not made S 47, C. P Code, or O 21, R 90, C. P 

in time owing to unnecessary delay on the Code, is governed by Art 1C6 and not by Art 

part of the Court tn issuing the chalan, sBt 43 M L.J 164=1922 M 417 S 1 elte 

there is no reason why he should suffer in 16 L.\y S34°°i922 M 95 I L.R {1938) I 

consequence \rt iCG is not linuied to »pli Cal 260^42 C.W^ 87=1938 Cal 113 41 
cations under O 21, Kr 89 to 91 of the PL.K. 438—1939 1 -ah 113 (l^o) 2 ML.J 

C. P Code It IS p^ectly general and refers 503 1941 Pat. 56C, 61 1 C. 823 = 1921 P 

to an application under the Code to set t8i But see clto 43 \( 13 See eonat 145 

aude a sale in execution of a deetw 54 IC.ti3=i933 L. 570 Art. 1C6 governs an 

I C. 431 =46 C. 975. Srt cho 43 L.\V 486= appheauon 10 set aside a sale under O 3i, 

1 * 937 ) * MLJ 509 , 1 L.R (ici4t)’\ag 381 R. 90 of the C. P Code 37IC.404 80 \S 

An application to set aside a sale in execu N 033 An application by a defendant who 

tion of a decree passed against the father, ss exempted by the decree from Labdity to 

on the ground that the property sold belong set aside a sale of his property in execuuon 

to the applicant and not 10 hu father, ss by the plaintiff u governed by Art. 181 and 

governed cv Art. iGG 1938 N L.j 5^— iwibv Art. iGC 43 5 L 313=38 XLL.J 62 

1938 iSag 558, 1937 Mad 5tb=(i9j7) 1 If an rsecuuon sale « a nullity, i.r., mad- with* 
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The 'Civil Court Manual (Imperial Acts) [Art 167 


Description of suit 

Period of limitation 

Time from which period 
begms to run 

167 Complammg of resistance or j 

* [Thirty days] 

The date of the resistance or 

obstruction to delivery of possession of 
immovable property decreed or sold 

obstruction 


m execution of a decree 1 




LEG REF 

* Substituted by Act XI of 19*3 for “Ditto 

NOTES 

out junsdiction, or u void ab tnilw. Art 181 
governs an application to set it aside and not 
Art 166 47 Mad 313, 1931 L 586=132 IC 
493 See abo 1941 Pat 566=163 IC 34= 
1936 P 496, 1937 R 126 (Property sold in 
excess of the property mortgaged) Where a 
sale in execution of a decree is a nullity. 
Art x66 does not apply 23 I C 251=26 
MLJ 267 See abo 1930 L 17, 1934 A L,J 
859=1934 A 314, 1936 Pat 496, 1937 Rang 
126, 5CLT 22, 1940 Pat 303 A sale held 
without notice of sale proclamation to judgment 
debtor is not a nullity and an application to 
set u aside is governed by Art 166 52 1 C 

8o9«i!: L W 59 An objection or application 
by a judgment debtor alier the sale that his 
property is not liable to attachment and sale 
under sec 60 u an objection under sec 47 
and IS governed by Art 166 30 NLk 

135=148 IC 200 = 1934 N 83 Aft 166 
applies to an application to set aside an execu 
tion sale which is not void but voidable But 
if the sale is void or a nullity, the period of 
limitation applicable is that prescribed by 
Art 181 19 Pat 393=21 PatLT 223 — 1940 
Pat 303 Where certain property sold in 
execution of a decree which is executable only 
against the assets of the deceased judgment- 
debtor in the hands of his son, an application 
to set aside the sale by the son on the ground 
that part of the pro^rty sold was hu per- 
sonal property falls under Art 166 and not 
under Art 181 189 I C 256=1940 Pat 197 
\Vhere there is an execution sale of an insol- 
vent’s property after his adjudciation and in 
Ignorance of it, and the Official Receiver apphes 
to have it declared void, Art 181 would appear 
to be the more suitable article applicable losuch 
an application than Art 166 which 
applies only to applications under Rr 89 to 
91 ofO 21, C P Code 1940 NLJ 505 =t 94 '> 
Nag 414 Though an application by ajudg- 
ment-aebtor for setung aside sale (on the ground 
that he was not notified either under O 2i, 
R 22 of the application for execution under 
O 21, R 66 of the date of the preparation of 
the sale proclamation) falls under sec 47, still 
It IS go%emed by Art 166 130 IC 708= 

• 931 A 143 On this article, 47 C LJ 

75 »&37 MWN 224, 1928 C Co 1928 M 
140, 102 I C 543 (Setting aside sale in insol 
vency) 5t C 493 (Court sale by Regutrar, 
Calcutta High Court, original side— Objection 
on the ground of wrong ideniificanon of pro- 
P^riyJ, u p L,T iCC (Selling aside rent sue), 
5 * 'tL.J 148 4CC.L.J 579 6 R afjo Appli- 
caiion under O 21, R 89 C P Code loset 
aside sal-— Court ordering petition to be dis- 


missed as withdrawn — Sale upheld in appeal — 
Fresh application to set aside sale — Continuance 
of earltar petition — Extension of time — C P 
Code, O 21, Rr 89 and 90 40 L W 266= 

*934 M 593=67MLJ 189 Seealso^zC'^'f 
N 478 

Starting Point — For an application to set 
aside a sale in execution, limitation begms to 
run from the date of the sale and not the date 
of confirmation or date of deposit of 25 per 
cent 17 I C 884 See abo 1936 P 558=1940 
OWN 381 = 1940 Oudh 261 ButsK 80 W 
N 633=13210 263=1931 O 291 (sale com 
pletconly when a declaration about a penon 
being the purchaser is made and a deposit of * 
of the purchase money is made and not where 
the bid IS made ^Vhere property to be sold m 
execution of a decree is self acquired revmue 
paying land belonging to the judgment debtor 
and the papers are »cnt to the Collector for 
sale under the Oudh Civil Rules, the Collec- 
tor IS acting merely as a sale officer under 
the irections of the executing Court and the 
Court remains seiied with the execution and 
the sale is not completed until the Court 
formally accepts the bid and declares _the pur 
chaser under O 21, R 84, C P Code Jibe 
starting period of limitation under Art j66 for 
an application to set aside the sale is the date 
on which the Court approves of the sale and 
declares the purchaser 153 1 C 7i9=*935 0 
131 See abo 1938 NLJ 10 ^Vhcre no fraud 
It made out, the question of the date ofknow 
ledge of the judgment debtor u irrelevant 140 
IC 732=36 ( 3 WN 242 = 1932 C 627 
abo 1936 P 558 Where an execution sale is 
alleged to be fraudulent and collusive, the 
period of taking proceedings to set aside the 
sale, in the case of fraud would be three 
years from the time when the sale took place 
or when the plaintiff knew of the fraud 74 
I C 202 Sale when complete 106 I C 333 “ 
1928 N III, 8 OWN 633 = 1931 O 291 
An application to set aside a sale is made m 
time if service of the notice of motion u 
made within time The fact that it comes on 
for disposal after the time prescribed does not 
matter Co C 1106=1933 C 886 Where » 
purchaser has actual notice of the applica- 
tion to set aside a sale, the absence of formal 
notice IS not a bar to the maintainability o' 
the application Co C 1106=1933 C 886 

Art 167 — Acquiescence in the obstrucinm 
to I rev lous attempt to obtain dehveo ® 
possesiion is no bar to a second applicatio 
for removal of obstruction, though made 
than 30 days after the acquiescence 
earlier obstruction 66 I C 722 = 192* ^ 

N 6 n 0 The failure of the decree 
complain of obsiruclion under O **• *, py 
C. P Code, within 30 days ptesenoe® 







Art 172 ] The Indian Limitation Act (IX of 1908). 
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Penod of limitation 


i68 For the re admission of an '[Thirty days] 
appeal dumissed for want of prosecu* 
tion 

170 For the re heanng of an '[Thuty days] 
appeal heard tx parte 


t6o For leave to appeal as a pauper [Thirty days] 

171 Under the Code of Civil Pro- [Sixty days] 
ceduie, tgo8, for an order to set aside 
an abatement 


172 Under the same Code by the '[Sixty days] 
assignee or the receiver of an insolvent 
plamtifT or appellant for an order to 
set aside the dismissal of a suit or an 
appeal 


LEG REF bclbre the heanng for default in payment of 

' Substituted by Act Xi of 1923 for ‘ Ditto* process fee or of the costs ot prepanng the 
' The words **sixty days ‘ were subsbiuted paper boolt They stand upon the same footing 
by Act XI of 1933 Sch I and cannot be differentiated, and an appli 

NOTES cation to restore an appeal in the one case is 

Art 167 u no bar to a fresh applicauon for tjusim gmmi with similar applications m the 
delivery of possession under O at, R 05 orher cases In each instance the appeal is 
94 I G 519 See also 1933 N 3C9, i6t IC dismissed for want of prosecution, and to an 
594a>t936 S II— 30SLR. 990 application 10 restore any such appeals. Art 168 

Art 168*~-Where no date is fixed for the applies 1930 R 928 (F D ) An application 
heanng of an appeal and no nouce is given for the restoration of an appeal dismused for 
to the parties of any date for which the hear* failure to furnish sceunfy for cose u governed 
ing has been Bxed, an order dismissing the hy Art 168 61 MLJ 618 Even if Art 16B 

appeal for default is without jurisdiction does not apply, such an application ought to 
1924 L 979 The limitation allowed to a be made wnhin a reasonable lime and by 

party seeking to sec aside an ex parte order analogy should be made within 30 days 40 

Oisnussing his appeal in default rum from the IC a34=a8CLJ 163 

date of the order and not from the date of Art 169 — Set 6t MLJ 930=134 IC 
the knowledge The inherent power of the 1203=1931 M @13 cited under Art i64aj to 

Court to break through the prevsnons of sec 5 suhsumird semrr being due aervsee The 

of Limitation Act cannot be invoked to enable expression "notice of appeal* in Art 169 should 
It I L. 363=58 IC 789 Assuming (hat be taken to mean notice (actual or constructive) 
an application under sec. 151, C. P Code, of the date on which the appeal is duposedof 
lies tor the re*admission of an appeal dis smd not the filing of the appeal 43 P L R 
missed for svant of prosecution there u no- 38=1940 Lah 49 

thing in the terms of Art 168 to exclude Quarre — Whether the expression "nouce of 

such an application from the operation of the appeal in Art 169 refers to Tint notice as 
arucle 13 Luck 425=1937 O \VJ« 743=1937 regards the appeal having been filed or to the 
Oudh 436 An appIicaUon for restoration of subsequent nouce as to the dales fixed for hear* 
an appeal which lias been disnusted for dc^iilt mg ere <933 Z.. 83a 

of prosecution is gos'emed by Art. 168 and Art 170— A memorandum of appeal un* 
sec 5 has no application to such a case stamped and presented along with a pauper 
14a 1 C. 185=1933 R 96 Where an appeal peuuon cannot, if it is lumped subsequently 
IS dumissed for non>appearance of the aj^i alter the penod of Lmiuuon, and after the 
lant under O 41, R 17, C. P C^e, the pauper peUuon 11 dumissed, be treated as an 
only course open to the appellant u (o have appeal filed on the day on which the memo* 

It restored under O 41, R 19 withm the tarcum was filed and u therefore barred, aa 
penod of 30 di>i prescribed by Art. t68 I C. £84. See ^ T 827 for memo of croo. 
and Court cannot exercue its inherent powers objections la /tm* pasprru la appeal. 

47 ^L 17-45 VlUJ 813 There u no dis Art. 171 — ^^^ere one legal represenuuve 
tincuon in principle or substance between an «! • deceased party u tewighi 00 record la 
appeal dismissed on the day fixed for the time, there u no bar by time if others are 
bearing for default in pis-ment of process-fee brou^t in tulaequently _’3 S>3“*2 

under O 41, R. 18, and an app^ dismissed 'LLJ (3 A- 5*7« ® 4®» FoILj 


Time from which penod 
begins to run 

The date of the dismissal 


The date of the decree in appeal 
or, where notice of the appeal was 
not duly served, when the appli* 
cant has knowledge of the decree 

The date of the decree appealed 
from 

The date of the abatement 


1 The date of the order of du* 
I missal 


Desccnption of application 
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The Civil Court I^'Ianual (Imperial Acts) [Art 167 


Description of suit 

Pen-od of limitation 1 

Time from which penod 
begins to run 

167 Complaining of resistance or 

‘[Thirty days] 

The date of the resistance or 

obstruction to delivery of possession of 
immovable property decreed or sold 

[ obstruction 


in execution of a decree 

1 



LEG REF 

* Substituted by Act XI of 1923 for ‘'Ditto * 
NOTES 

out junsdiction or is void ah mita, Art tSt 
governs an application to set it aside and not 
Art 166 47 Mad 313, 1931 L 586= 13a IC 
493 St« aha 1941 Pat 566=163 IG 34= 
J936P 496, 1937 R ia6 (Property sold in 
excess of the property mortgaged) ^Vberc a 
sale in execution of a decree is a nullity. 
Art t66 docs not apply 23 I G 251 *=26 
MLJ 267 Stt eho 193Q L 17, 1934 ALJ 
859= *934 A 314, 1936 Pat 496, 1937 Rang 
126, 5 CLT 22, 1940 Pat 303 A sale held 
without notice of sale proclamation to judgment 
debtor 15 not a nullity and an application to 
set u aside 11 governed by Art 166. 52 I C 
OogaeitLW 59 An objection or application 
by a judgment-debtor after the sale that hu 
prwerty is not liable to attachment and sale 
under sec 60 vs an objection under sec 47 
and H governed by Art t66 30 NLK 

> 35“*48 IC aoo«i934 N 82 Art 166 
applies to an application to set aside an execu 
tton sale which u not void but voidable But 
if the sale is void or a nullity, the penod of 
limitation applicable is that prescribed by 
Art 181 tg Pat 393=21 PaiLT 223=1940 
Pat. 303 Where certain property sold in 
execution of a decree which is executable only 
against the assets of the deceased judgment- 
debtor In the hands of hu son, an application 
to set aside the sale by the son on ibe ground 
that part of the property sold was his per- 
sonal property falls under Art t66 and not 
under Art i8i 589 I G 256=1940 Pat 192 
\Vhere there is an execution sale of an insol- 
vent s property after his adjudciation and sn 
Ignorance of it, and the Offiaal Receiver applies 
to have it declared void. Art ifil would appear 
to be the more suitable article applicable to such 
an application than Art J66 which 
applies only to applications under Rr O9 to 
91 ofO ar.G P Code 1940 NLJ 505=1940 


ment-debtor for setting aside sale (on the ground 
that he was not notified either under O a*, 
R 22 of ihe application for execution under 
O 2t, R 6Gofthedate of the preparation of 
the sale prodamaiion) falls under see 47, sfjU 
It IS goserned by Art 166 13a IC 708** 

1931 A C43 On this article, wrehs 47 C LJ 
75 »!?37 MWN 224, 192O G Co J93O M 
140, 102 I C 513 (Setting aside sale m insot- 
5 t C 493 (Court sale by Registrar, 
Calcutta High Court, original side — Objection 
on the irroand of wrong identification of pro- 


missed as withdrawn — Sale upheld m appeal — 
Fresh application to set aside sale — Contuiuance 
of earltar petition — Extension of time — C P 
Code, O St, Rr 89 and 90 40 L-W 266= 

1934 M 593=67 ML.J 189 Sei also 4sC\% 
N 478 

Startinc Ponrr. — For an application to set 
aside a sale In execution, limitation begins to 
run from the date of the sale and not the date 
of confirmation or date of deposit of 25 per 
cent t? I G 884 See aha 1936 P 
OWN 381 = 1940 Oudh 261 Butj«8 0 w 
N 633 = 13210 263=1931 O 291 (sale com 
plctconly when a declaration about a person 
being the purchaser u made and a deposit of 4 
of the purchase-money js made and not Yj 
the bid IS made ^Vhere property to be sold m 
execution of a decree is self acquired 
paying land belonging to the judgment-debtor 
and the papers arc sent to the Collector for 
s^e under the Oudh Civil Rules, the Collec 
tor IS acting merely as a sale i^cer 
the directions of the executiiw Court and the 
Court rcniaiiis seized with the execution and 
the sale is not completed until the Court 
formally accepts the bid and declares the pur- 
chaser under O 21, R 64, C P Code 
starting penod of limitation under Art 166 for 
an apmication to set aside the sale, is the date 
on which the Court approves of the tale and 
declare! the purchaser 153 I G 719=1935 O 
131 Get oho 1938 N L J 10 Where no Fraud 
ismade out, the question of the date of know 
ledge of the judgment-debtor IS irrelevant 14® 
IC 732=36 CWN 242=1932 C 627 See 
eho 1936 P 558 Where an execution sale » 
alleged to be fraudulent and collusive, the 
penod of taking proceedings to set aside the 
sale, in the case of fraud, would be three 
years from the time when the sale took place 
or when the plaintiff knew of the fraud 74 
IC 202 Sale when complete to6 IC 333 ** 
1928 N 111,8 OWN 633 = I 93 « O 29* 
appheauon to set aside a sale 11 made in 
time jf service of the nouce of motion » 
made within lime The fact that it comes on 
for disposal after the time prescribed docs no 
matter 60 C 1106=1933 C Wherr 
purchaser has actual notice of the 
tion to set aside a sale, the absence of forma 
noucc IS not a bar 10 the maintamabilipf 0 
the application Co C 1106=1033 C 

Art 167 — Acquiescence mine obstrufti 
to presious attempt to obtain deh'Y^, 
pov^ion IS no bar to a second 


for removal of obstruction, though 1 


P^ty) B I’LT 1B6 (getting aside rent >Me}, 
ja MUJ 148 46CL) * * 


than 30 days after the acquiescence m „ 
:r obstruction C6 I C le 


«Uon under O 21, R 89 C P 
a«dc tale— Court ordering petition to ^ dis- 


earlier obstruction uo i v. 1 

■ 608 The failure of the decree hol^^y 

nplam of obstruction under O br 








Ait 1"2J Tnr I^•cIA^ Lthiiatios Act (IX or I9(K). 


3525 


Dcsccnpiion of apphcxlion 

Tmod of Umilauo*t 

Tim* from w^jch p^od 

begini to run 

i63 For the rc^admiiuon of *n 
appeal dirmtned for w-ant of pnweetf 
tion 

days] 

Tb' dat* of tS' d vnitial 

170 For the rc-heannR of an 
appeal heard rr/irt/ 

'fthmy days] 

Tb** date of th** decree In appeal 
or, where notice of the •pp^'al was 
jsot duly served, when the appli* 
cant has knew Wye of the decree 

iGo For leas'C to appeal as a pauper 

(Thirty days] 

The date of the decree appeiJed 

171 Under the CodeofGvil Fro- 
cedure, 1908, for an order to aet tude 
aa abatement. 

(Sixty days) 

The date of the abatement- 

173 Under the tame Code by the 
asn^ee or the rceeixTr of an msolsmt 
plainulT or ap^ant for an order to 
act aside the wmmal of a suit or an 
appeaL 

*(Sitty days) 

The date of the order of cL** 
Ruru) 


LEG REF 

* Substituted by Act \i of 1533 for “ Ditto * 

* Tbe word* * luty di)-!** v.Tfe iub»Utut<d 
by Act \1 of 1933 Seh I 

sorts 

An 167 u no bir to • fresh application for 
delis*efy of possesion under O H 05 
34 I d 513 Stt also 1033 S 31^ iCi I C 
saxs-igso S ii*»3oSL.R. ago 

Art 168 — ^^’b«re no date u fixed for the 
bearing of an appeal and no notice i* Riven 
to (be parties of any date for which the bear* 
sng hai been fixed, an order dismissing (he 
appeal for default u without lurudtcuosi 
1934 L. 279 The limitation allowed to a 
party seeking to set aside an e» patu order 
rinmic ing hu appeal in default rum from she 
date of the order and not from the date of 
the knowledge The inherent power of tbe 
Court to break through the provisions of sec 3 
of Limitation Act cannot be invoked to enable 
It. I L. 363=58 I C. 789 Assuming that 
an application tinder sec 151, C. P Code 
bes for the re admission of an appeal dis 
missed for want of prosecution there u niv 
thing m the terms of Art 168 10 exclude 
such an application from the operation of the 
article 13 Luck. 425=1937 O WJ^ 743=1937 
Oudh 436 An appbcation for restoration of 
an appeal which Im been discussed for default 
of prosecution is goi’cmed by Art. 16S and 
sec 5 has no appbcation to such a case 
142 IC 183— 1933 R 96 IMiere an appeal 
u dismissed for non appearance of the appel 
lant under O 41, R 17 C F Code, the 
only course open to the appellant u to have 
It restored under O 41 R 19 siithin tbe 
period of 30 days prescribed by Art 166 
and Court cannot exercue lU inherent powers 
47 M t7=»4 S Ml.] 813 There u no du 
bnction us principle or substance between an 
appeal clismissed on (he day fixed for the 
heani^ for default in payment of proces»>fee 
under O 4it j8, and an appeal dismused 


befoTT the htanne for default m pa)Tnen| of 
pmc«»-ffe or of the two of prrpanng the 
paper book. Thc> stand upon the same footing 
and cannot be dilfeimtiated, and an appfi* 
cation to restore an appeal in the one case b 
cpisdm /nsms with Similar applicaliom in the 
orber cases In each instance the appeal li 
dmnisscd for want of prosecution, and to an 
application to rniore any such appeals, Art tfiB 
applies 1930 R aaO (FB) An application 
for the restoration of an appeal dismissed for 
failure to fumuh security lor cost Is Rovemed 
by <\n t68 Gt M L.J CiO KenitAti sGU 
does not apply, luch an application ought to 
be made wiihin a rrasonatile limr, and by 
analogy should be made within 30 days 40 
1 C 334-38 C L.J 163 

Art 167 — Sti Cl MLJ 930—134 IC 
1203—1931 M 613 cued under Art 16441 to 
substituted service being due service Hie 
expression ' nobce of appeal in Art 1C9 should 
be taken to mean notice (actual or conilrucilvc) 
of the date on which the appeal Is dlsjxvsrd of 
and not the fUmg of the appeal 4a 1 I |( 
38—1940 Lah 49 

Qmrre — Wliether the express on ••notice if 
appeal in Art 169 refers to fini notUe at 
regards the appeal having been filetl or to the 
subsequent nouce as to the dates fixed fur 1 r«r. 
iDg r« 1933 L. 883 

Art 170--A memorandum of appeal uii< 
stamped and presented along with a laiiiirr 
petition cann ot if it is stamped subseriurmly 
sfter the period of limitation, and after the 
pauper penuon is dismissed, be treated, a« an 
appeJ filed on ^e day on which the memo. 

therefore barred oa 
IC 884. Ste 1 p 837 for memo of cross 
objections m jerma povpins in appeal 

Art 171 —Where one legal representMwe 
of a deceased party is brought on record In 
tune, there is no bar by time If others arc 
brought 10 subsequently 13 I C. qis-as 
MLJ 169 (3A. 517. J2 B 48,roli; ^ , 
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Tiie Civil Court Manual (Imperial Acts}. [Art. 176 


Descnpuon of suit 


Tune from which period 
begins to run 


i-j% For a revncw of judgment ex-| 
cept m the cases provided for by Art 
i6i and Art 162 


174 For the issue of a notice 
under the same Code, to show cause 
why any payment made out of Court | 
of any money payable under a decree 
or any adjustment of the decree «hou!d 
not be recorded as certified 


Ninety days 
'[Ninety days] 


^Vben the payment or adjust- 
ment is made 


175 For payment of the amount of 
a decree by instalments 


Six months 


176 Under the same Code to have 
the legal representative of a deceased! 
plamUfF or of a deceased appellantj 
made a party 


‘[Ninety days] 


The date of the deaecor order 


The date of the decree 


I The date of the death of the 

deceased plaintiff or appellant 


LEG. REF. 

‘The words “Nmety days 
hy Act XI of 1923 , . 

« Substituted hy Act XXVI of 1920 f<"-. 
“Ditto ’’ 


NOTES 

Art 173— An application for a review of 
a decree of the High Court must be present- 
ed within 90 days of the decree and evew 
day’s delay o%er that period must be duly 


lion .5» I C 763=40 L W. 6« ^ 
got can claim “ Uilgag^cii pro- 

disbufscmenu of income 01 u> » jn 

petty during the tunc the mo g g 675*39 

possession under the 3 ludgmintdeb- 

W 1026 An apphcalion by J«“f'"„ade by 
tor to record satisfaction o* jatc of 

hun more than three V'f* *®“ba7«d. even 
the revised decree 35“**^** from the 

Sopgl, .r m.y *>'73''’“ '"'".“iL* oSS de- 


uuy » o%er inai penou uiujv --w 

accounted for 32 I C 100=3 L W 244 Set 

aUo 30 BomLR 668 (subsequent rcgula^n 

not a ground for rcviewl 1929 A 405 ^be 
fact that the judgment-debtor had no know- 
ledge of the order makes no difference it 
u open to the judgment-debtor m such a cw 
to apply under sec 5 for an extension of the 
penod of limitation, if in fact he could pt<wc 
that he had no knowledge 1929 A 485 Under 
Art 173, 90 days’ time is allowed to the peti- 
tioners for review from the date of their know- 
ledge, but the contention that, where the 
knowledge is aflcr that penod, there »s no period 
prescribed by the Limitation Act and Art loi, 
f. . 1 — - .... T C'. aa^lQtrt 


nenoea DVinc iwimuaiion /sci « 

most applies u svTong tig IC 99=*9*9 
A S45 


fcndanti V S.'l 

VL dc»cc.. -. } 

me the date 19*3 anneal is pre- 

r" n? ^d^ie^ol the"appellale decree is the 

SSf.;g'pomr f =PP'”’ " 

mnrnd '35 J ^ 858- '95= Jl|;64 , jj 

Art 176-Nc.tl.n ^ „ nether 

,ppl,e. m . rmr "8crc the « jffc„dant nor 
pUintiff nor an an apphea"* or 

a respondent, but » merely /‘insUtutcd 
opponent, m a proceeding P or 

, T4-l.mmarY steptothe himg o 


Art 174— Art 174 is applicable only to - 
case where the judgment-debtor seeks to intoirn 
the Court of a payment alleged to haw jwn 
made by him out of Court to the decree l»Ww 
Article docs not apply to an application by »hc 
decree-holder himself 2G CWN 529=35''' 
L-I 71 , 15 L gio-figas L lot *939 

All 581,17 PatLT 195 This rule would 
apply ssheiher the payment pleaded » *o’’Sh 
to be proved against the decree holder or WS 
auignee i93tA!...J 198-1934 A 209 

cases wliere fraud is alleged the judgment- 
debtor must SO inform the Court and jwotwl 
himself, but he cannot be allowed loesade the 
provisions of Art 174 and obtain a decision not 
properly eoming under S 47 13 ^^.424* 

iGCWN 3^0. The judgment-debtor has lui 

remedy by a suit properly framed 16 C W N 
3 A Agreement n t to i'll pfopcrlY m ea^tson 
«t ••1r— S»le in contravention of— Application 
to tel Btwl- on the ground of" fraud Umlta- 


ment, m a ” ciVnE of a suit or 

„ , Pt'l'nuiiuy “IB , (, 

of an appeal 2O S L R 1 5 4 ^ ,o]e 

•934 S_ 36 ‘’.'I. Court dismisses the 


1934 S 36 Where on *'j^yy”d,jniisses tlic 
plamtifl before Inal, . order » 

suit for default of appearance, „pr^ 

sustainable, and it u open . ^ (j- apP^V 

seniative of the deceased pWU be 

withm the time „ mVj 

made a party 35 A ri» a , „ not 


TOorS ih. Icg.l "9“'"'“^ 7,6 .nJ 5 “ 
d<JCT no' apply to su'h “o -^P. of on' 

430 Ttyo rival 7«o8P';f „d Th' 

m timr— Oihrr'. ='PP''“‘'‘°" 5 bv 'h' 'o'", 

latter cannot continue suit r^i IJeaih of 

mer lojlC 390-«927 ,„d>frc«?' 

plainuff— Legal representative living 

province presenUng "PP’jf^'iC^i.nary P'^'^ 
Jariy on knowing of dealh-Ordm»T 
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Dr«cTiption of application 

1 Tenod of limitation 

Time from vvhich period 
begins to run 

177 Under the tame Cotli- to bavr 
the legal representative of a dercavd 
defendant or of a deceased respondent 

‘[Ninety da)il . . | 

Tlie date of the death of the 
decensed defendant or trspon- 
dent 

made a part^ 

17O Under the tame Code far the 
filing in Court cf an award in a mil 
made m any mailer irfrnrd to 

‘[Six tnonths] 

Tlic date of the avvard 

179 Bva person desinng to appeal 
under the *fCode of Civil Proerdure, 
1908] to III! Majoij in Council f ri 
leaVT to appeal 

*{Ninel) da)x] .. 

Tlie dat* of the decree appea- 
led from 

iBo 1 y a purdiaver of immovable 
propertv at a sale m execution of a 
decree for deliver) of possession 

Tlirce jxarx 

VMien the sale becomes abso- 
lute 


LEG REF 

' Substituted by Act NI of 1923, S a and 
Sch I, for “Ditto' 

* Substituted bp Act XXiNT of roao, a, for 
“Ditto” 

* Substituted b> Act of 1930 

NOTES 

oriioutation can be extended 1929 L 634«> 
119 I C 759 S<€ elto «94oOA 9tf» 

Art 177 — Stt 28 SLR 150 not^ under 
Art. 1 78 Tbe period of bnutstion svasoriip* 
nally s« ntonthi under the article Act XXVI 
of 1920 sought to reduce the period to 9oda>'S 
in the case of both Arts 178 and 177 but 
amended only Art 17S and left the words 
“ditto” in Att t77 alone to denote the altered 
penod of limitation under Art 176 aboie 
led to some conflict of deasions as to 
which, st( 1023 B 394 , 50 C 549 , tgaa L 
ati , 63 I C 53 The amending Act XI of 
1933 made the position clear by subiututing 
“ Ninety days ” for the “ditto” Stt 4 L 317 
•=1924 L 65 An 177 hai no application to 
execution proceedings 10 I C 403 ii P546» 
1933 P 233 , nor to forma eauprns enquiry 
116 IC iti (2) — igsg S 136 butapplicsio 
an appeal against an order in execution pro- 
ceedings, if in such an appeal a respondent dies 
and his legal representative is not brought on 
record within the tunc limited it would abate 
151IG 777(0=40 LW 623— 1934 M 664 
(i) Applications to bring on record the legal re- 
presentatives of a deceased person are governed 
by Art 177 and not Art lOt 55 M 1006=3 

1932 M 574=63 ML J 827 ^Vhere a suit 

was dismissed for default but the order of 
dismissal was subsequently set aside, and, 
dunng the interval, some of the defendants 
died, an appbcation for impleading their heirs 
after three months of the deatlu of the de- 
fendants but w-thin three months of the date 
of the restoration order could be entertained 
15 RD 476=12 LR 237(Rev) The Limita- 
tion Act does not apply to proceedings under 
the Compames Act , when a member against 
whom an appbcation is made for an order 
for the balance of contributions due from htm 
dies pending the appbcation, it is not neces- 
sary that his heirs should be substituted 
within 90 days as prescribed by the Linuta- 
tioD Act The matter of the liability of the 
legal representatives IS governed by S 160 oftbe 
COM -448 


Companies Act and on the deatli of the mem- 
her the liability aulomaticallv falls upon the 
iTpmcnfativrt 19 Pat L. T 214=1938 
Pal 287 

Art 178— The time for an application to 
file the av^ard begins on the date the award 
is (telivcrrd to iiie parties and not the dale 
of signatures by the arbitrators 48 I C 
An application to file an asvard beyond 6 
monUis after date of its being given, u barred 
under Art 17B Si 5 and 12 do not save 
limitation 38 A C5-31 IC 899 An arbi- 
trator’s award does not become invalid 
merely because it has not been made a rule 
of the Court wiihin the prescribed penod of 
bmttauon 1930 O 51 (t) An application 
under para 20 of Sch II, C P Code, is 
not the only remedy open to a person ta 
whose favour the award is made He can 
file a regular suit m which case Art 178, 
does not apply 1935 L 134 

/ rt 179 — In cases of appbcation for 
leave to appeal to His Majestv in Council, 
the time for obtaining copies can be deduct- 
ed for purposes of limitation i P 429=3 
PLT 289—1922 P 255 Ste efro 105 IC 
852 Application for leave to appeal in a case 
under the Income tax Act is also within the 
article 59 C 251 = 36 GWN 127=1932 C 
587 Where there arc two cases, two appli- 
cations must be filed Where only one is 
filed in time, the party cannot file another 
out of time 140 IC 70=1932 L 441 
Application for leave to appeal against an 
Older calling for finding can be made .vithin 
20 days from the final decree in the case 
35BomLR 4«5=J933 251 = 14510 258 

,S^«fn>i94i Pesh 3 (application to file award 
under Arbitration Act, Art 181 and not 
Art *78 applies) In a case where an appli- 
cation for the review of a judgment sought 
to be appealed against is summarily rejected, 
obviously because the grounds did not come 
in any way within the grounds prescribed by 
law to justify a review, the time so taken, 
cannot be excluded in computing the period 
of hmitation for an appUcaUon for leave to 
appeal to Privy Counal against the said 
judgment. 1941 AWR (Rev) 1090=1941 
O A (Supp ) 880 

Aft 180 — ^\Tierc an auction-sale was con- 
firmed before the Limitation Act of 1908, but 


f 
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The Civil Court Manual (Imperial Acts) [Art 181 


DescnptioR of application ^ 

Period of limitation 

1 Time from which penod 

1 begins to run 

181 Applications for which no j 
penod of Junitation is provided dse 
where in this schedule or by section 48 
of the Code of Civil Procedure, 1908 j 

■ 



LEG REF 

^ Substituted by Act XI of 1923 and ,Sdi I, 
for “Ditto’ 

NOTES 

the application for possession was made after 
the coming into force of the Act the applica* 
tion IS governed by Art 180 and u barred, if 
not made svithin three yean from the date 
when the sale became absolute 27 I C 420 
An application for delivery of property sold m 
Court auction should be made within 3 years 
from the date when the sale becomes absolute 
In construing the meaning of words “when the 
sale becomes absolute in Art 180, regard 
must be had not only to the provisions of O 
fit, R 92 (1) but also to the other material 
sections and orders of (he Code including those 
which relate to appeals from orders made 
under O 2t, R gj (r) IVhere, therefore, 
there is an appeal from an order of the Judge 
disalloNvmg the application to set aside the sale, 
the sale will not become absolute within the 
meaning of Art i8o, untiUhe disposal of the 
appeal even though the Judge ma) have con 
firmed the sale, as he ivas bound to do when 
he decided to disallow the above mentioned 
application (1932 C 75 Rev, 56 C ^8, 
Ovcrrl 61 1 A 248*61 C 945=1934 PC 
134=67 ML.J 79 (PC), 62 C 66=19350 
333 An application by a decree holder pur* 
chaser for delivery of possession of the pro* 
perties purchased by him in Court auction is 
not an application to execute the decree and 
IS gosemra by Art 180 32 I C 993=3 LW 

iQt, 103 I C 335 Sft also 7 L U 16=43 J C 
15 Application under O 2J, Rr 90 and 92 — 
After statutory penod — Sale partially set aside — 
Application by purchaser for possession— lams* 
tation — SuspenMon of Stt 43 M 185=54 1 
CG (FB) Stt also 1941 Pcsli 10 Revival of 
pnor proceedings Sti 25 L W 100=1927 M 
39 * Stt alto 65 ML.J 305 “t 933 745 

fafiowmg 50 ML.J 215 

Art 181 CoNSTRuenos or Articlt — The 
expression “right to apply" in Art 181 should 
not be ngidjy consirurd jBNLR 58=1922 
N 217 Art i&i does not apply to an apph 
cation under S 16 ofilic Telegraph Act such 
Bn application being m the nature of a rHint 
44 TLll 375 

ArrucABiLrrr or AanctE — CevruAL — Art 
■ 81 11 a residuary article adapted to many 
differeni classes of applications The worth in 
^ third Column are only the rxprtxsion of 


bro^ common law principle Tliey base to 
*nd applied according to the 
“nte cl eadi case Co C I9=I933C ajt Art. 181 1923 A 29 


As to the scope of the article, stt 8 Pat L T 
28 Art 181 applies to all applications for 
making of which (he G P Code gives authority 
and to no others i L 187=55 I C 820, 
102 I C 543=1927 N 262, 39 I C 653 (P ), 
14510 893=1933 alj 1283=1933 a 789 
(F B ) The preparation of a decree sheet in a 
partition suit is merely a ministenal act to 
which the provisions of Art iBr do not apply 
188 1 C 577=42 PLR l48=l940Lah 1202 
Order for final decree for partition — Applica- 
tion offering to file stamp paper to have final 
decree engrossed on it is not subject to limita- 
tion 1937 Oudh 409 Stt also 60 I C 123^ 
J2 L.VV 535 (Act applies only to appliea- 
uons under C P Code) But srr 54 A to6^ 
60 I A 13 64 ML J 403=1933 PC 63 (PC i 

m which the question as to the applicability 01 
the article to applications by the Liquidator 
under Art 186 Companies Act, war oouWeo 
Art i8t applies to all applications to Cml 
Court, unless they arc governed by some other 
artide or provision 1928 N 194 In determin- 
ing whether the article applies the substonce 
of (he appbcation and not its mere form is w 
be looked to 49 A 276—85 ALJ 201 = 
1927 A 16 (Fa) Stt also 19 NLJ lot 
(application under S 62 C P Tenancy Act) 
Where a sale is void ab mho for want of juris- 
diction It IS not necessary for an appbeant to 
ask the Court to order the purchaser to deh- 
\er back to him the property on the ground 
that he had obtained no title to it tVhere 
the applicant makes such an application, it u 
governed by Art 181 and not by Art 166, 
and the mere fact that he has also asked for 
setting aside the sale will not affect the nature 
of the application 1937 R 126 Stt 194® 
CWN to5=r94oPat 303 1936 Pat 496= 
42 CWN 87, 1940 Pat 192 A decision given 
under S 152, C P Code, granting an appo' 
cation for amendment of a decree u an order 
and not a decree Hence, an application 
set aside such an order is governed by Art* 
i8| and not by Art iGj 145 I C 023 = t ^5 
R 264 The Limitation Act provides periods 
with reference to suiu, appeals and appheatioiu, 
the last being matters arising out of suit It 
hat no application to proceedings in insol- 
vency 29 1 C iCn— ty Kl I T 347 Sit alto 
1 C {93 = 12 LW 535 59 I C* sB0'»I924 

L. 331 Art iSi governs application for an 
order absolute under S 89 1 P Act, a"® 
(imitaiion commences on the date of the appe*' 
late deem L,R 3 PC. 174 (PC) AnjipP^* 


by consent absolute would be goyernea 

An appheauon under 







Art 181] Tiir Indian I.nfiTATiON Act (IX or 1903). 
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NOTTS 

S 36-J of the B T Aclpcncni«l b> Art l8i 
58 G.\\ \ 50 Sftciso iy37 RD jog (Asra 
Tcnanc> Act) \N hcihrf article* apphe* for lca« 
to appeal to llii Nfaie*l> in CVnincil from a 
cnmmal appeal cSeci^^ bV Hiph Co\irt 
C.L.J 406=1934 C 338 An app’ication for 
lca\c to appeal to Tni") Council m a cav 
under the Inctme tax Act it Fot-erned Art 
179 rather than Art lOi 59 C, 95i«-i39lC 
a36«l933 C 587 Application for rcronl np 

E an paj-ment and for exmiiion ai rrpardt 
alance aC C W N S99-’35CUJ 7i»»t93a 
C ao A certification the iudFment.<!cbtor 
unacrO 21, R 2, C P Code, it an appl ration 
under Art. lOl, t^herea* one the decree* 
holder* cannot be held to be luch For the 
latter, there it no period of limitation 
PatLlT 457 = i934.P 380 Srr elto igjtl Nap 
281 The law doe* not rerjuire an> application 
being made to bnng on the record the legal 
rcprcientaturi of a judement-debtor and an 
execution application againit them 1* not barred, 
merely because no application to substitute the 
legal repreienutisc* U made \Mihm lhfec>ear» 
of the death of the judgmenl.d«btor 1931 L 
55 Whether Art lOi apphe* to an appli 
cation to enforce an injunction und'f O 2i, 
R. 32, G P Code, or whether there t* no 
hmitatioo for it C 103=45 IC C64 

Arab® 162 IC 303 = 1936 L 33J Apphea 
tion for substitution by ass gnec of preliminary 
decree 20 I C G8j=t0 C W N 4^0 Apph 
cation to bnns on record the legal represen 
tatises of a deceased penon u governed by 
Art 177 and not Art j8i 55 Nf 1006=1932 
574“63 MLJ C37 \Nhere a person is 
to suit or appeal but on his 
death iw legal representative is sought to be 
impleaded, Art 181 applies and not Art 177 
1924 L 316 >Vhere properties are sold in 
execution of an ex parU decree and the tx 
parte decree is subsequently set as de an appli 
cation to set aside the execution 'ale is gov 
erned by Act 181, and limitation startsfrom 
the date when the ex parU decree was set 
aside 43 B 235—48 I C 140 Art 181 and 
not Art 165 applies in case of an application 
by a judgment debtor for restoration of im 
movable property delivered in execution pro 
ceedings in excess of what has been decreed 
by the Court 42 M 753 37 MLJ 340 
Abo to objection to execution proceedings 
(wrongful debvery) 4 Luck 209 1929 O 
76 An application to set aside an attachment 
and sale in execution by the judgment debtor 
who continued in possession is governed by 
Art i8t The right to apply accrued not 
from the date of sale but from when the 
notice of attachment served on him was rctur 
ned 133 I C 858=33 Bora LR 781=19318 
446 Where there is an obstacle to the execution 
proceedings for inrtance, possession of the pro* 
perty by a third party, as soon as that 
obstacle » swept away by a Court of com 
petenf jurisdiction declaring the title of the 
judgment^debtor to the property as against 
that party, the duty agam anses upon the 
decree holder to tale execution proceeding* 
within three year* notwithstanding the fact 
that that party has filed an appeal 40 P,LR 


481^1030 Lah C95 Stt cln 1936 Smd if 
An application by the Olicial Rwener for 
having a tranifer madclrv the mv'Kentavm* 
lied It not gmcrneil bj Art tHt The article 
applies onl) to application made under 
C PCode r>o I C. ta3-*t2 l-.\S 535 55 
IC C20-t 1C7 19:7 .N 2G1 1940 

N L.| 504 But/r/SilC 188-19241-331 
Art 181 will appl) ont) when tli're arc oefi* 
siife circumManfT* excluding Art 1C2 An 
oral agrcem'TOt b\ the derrre holder to pvc 
ime to the ju j»m*ntt!chior mad* out of 
Court, which it not prmTd, do** not make 
Art sill app'icaMc anJdomnot give a fre*h 
ttarling foinl fnr limitation 114 IC Ogf** 
1929 A 606 TJi* mere certification by the 
deerre holder of a na^-miml made to him out 
of Court b> the judgm*nl«debtor under O 21, 
R 9 ft) It not an applicauon under Art 181, 
even though * ich certification 1* termed an 
application and 11 m the form of a petition 
46 ! \ 30-*li4 IC 481 = 1929 P.C 19=56 
M l-J 233 (P C.) A petition for review of an 
otl-f confirming an execution lale 1* governed 
b> An iCi 116 1C. 65=’>9*9 ^ 305 
Wlicrc a prchmimry decree for partition has 
l>*cn obtained, the right to get it made ab- 
solute accrues on the date when such decree 
IS obtained and the limitation 1* 3 year* from 
»ueh date 119 IC 205-»i929 O ti7 In a 
partition suit after the prcl minary decree, 
the Court is bound to proceed further and to 
appoint a Coinm:i»ion*r to aetually partition 
the property and on the report of the Com* 
mtssioner if accepted to pass a final decree 
So, an application in a partition suit after 
the preliminary decree was passed for the 
appoinlm*nt of a Commissioner is not subject 
to Art 181 or any rule of limitation (22 C 
425 and 53 M 37O, Rel on } 14G 1 C 90i = 

1033 Pesh SOI (a) For purposes oflimitation 
under An i8-* the dale of the decree m a 
pariuion suit must be taken to be the date on 
which the order for drawing up the final 
decree was passed and not the dale on which 
the necessary stamped paper for drawing up 
the decree was supplied by the decree holder 
1940 Lah 337 Where in a partition suit an 
order for drawing up final decree is passed 
and the judgment debtor has disputed the ade* 
quacy of the stamped paper supplied by the 
decree holder, the period which is taken up in 
getting final decision on the point by the High 
Court, should in any case be deducted as the 
decree holder could not get a decree drawn 
up owii^ to the dispute raised by the judgment 
debtor and his cause of action for execution 
should therefore be taken as suspended 1940 
337 See als9 41 Bom L R 921 Art 181 
applies only to applications to Court for exer- 
cise of acts and powen which the Court 11 
not bound to perform suo molj An appli- 
cation for the exercise of purely ministerial 
functions which the Court has no ditcreuon to 
refuse is not witbm the article 1933 Pe*h 
101, 1940 Lah 202 1937 OWN 124=1937 
Oudh 409 “ Decree to be drawn 

up on production of succession certifi- 
cates — Judgment specifying no date within 
which to produce the certificate— Right to pro- 
duce succession certificates, and apply for 


f 


y 
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NOTES 

dra^Vl^g of decree not barred by Art i8t 33 
Bom LR 618=134 IC 694=tg3r B 407 
An application by transferee of Court auction- 
purchaser to recover possession falls under this 
article 51 CLJ 560, 1930 C 586 Art t8i 
has no application to an application made to 
the High Court in revision of an order of a 
Cnminal Court of inferior jurisdiction nor to 
civil revision petitions 1930 O 40! An 
application in a pending case is not governed 
by Art 181 and is in fact not subject to any 
rule of limitation 53 M 378=59 MLJ 102 
Where the original decree was capable of exe- 
cution but the decree holder sought to take 
advantage of a slight error m orthography and 
applied to e'cccute the decree after an appli 
cation for amendment had been granted ex 
parltyheld, that the first decree was capable of 
execuuon and that the decree holder could not 
claim an enlarged period of limitation because 
of the application for amendment. 27 A 1-J 
427=11510 118 (2)='I929 A 253 An apph- 
caUon under O 21, R 50 (2), G P Code, h 
not an application for execution of the decree 
within the meaning of Art iCa and, conse- 
quently, js governed by Art j8i and the com- 
mencement of the period of limitation is the 
date of the decree t2aIC 392 = 19308 180 
^Vhere an execution sale was impeach^ on the 
ground that it was a nullity, held, that the 
application >sas governed by Art tSt, not 
Art 166 ti LahLJ 457=1930 L 17, 132 
IC 493=i93‘ L 586 tst rc 244=1934 
ALJ 859=t934 A 314 On this point, srr 
under Art 166 Sm e/te (1940) 1 MLJ 537 
(application under C ? Code, O 2t, Rr 86 
211087), 46 LW 280=1937 hlad 770 (appli- 
cation under C P Code, O 21, R 93) 
\Vhere, m case of an instalment decree, an 
application has been made a/Ier some 
instalments base fallen due, the appro- 
priate article is Art 182 (7) Art 181 
nas no application to such a case Cut so far 
as default clause is concerned, Art t8i would 
apply and the remedy for the enforcement of 
ihe default clause in the instalment decree 11 
time barred, after the expiry of three years 
from the defauU in payment of mstalmenfs 
making whole amount due The decree bolder 
cannot m such a case claim the recovery of 
future insialnienta, merely because m some 
future years there has been a default in the 
payment of the agreed successive instalments 
His remedy to recover the instalments as and 
when they fall due is however not barred by 
the defauU clause 1 yn IC 598 = 1934 Al»1 
772=1934 A '34 Prehtninary mortgage decree 
— Provision for imialments — Defaull clause 
giving derrcc-holder'right to apply for sale for 
all instalments remaining due— No payment 
made — Application for final decree five years 
after preliminary decree is not barred — Every 
default Rives nse to a fresh cause of action 55 
L.\\ 27 G«(i942) I MLJ 53a 

SreciAi. CUtrs — MoRTCArr DecMr — Wbere 
a preliminary mortgage decree for itlesvas 
taken up In appeal to live High Coiirt, the 
period of lirnitaticm for an application for final 
u*ctee |-uni from the date of the High Court 
31 Al^j 520 = 1934 A 99,35AL.J 


78 (PC) See oho 20 ALJ 580=1922 A 
446, 20 ALJ 640=1923 A 22, 1930 

M 356 (2)> 1930 M 353=58 
207, ILR (1937) A 481 = 1937 A 285 
Where the appeal was dismissed for want of 
prt»ccutjon, time would run from the date 
fixed for payment in the preliminary decree 
But where the appeal is formally brought before 
Court and is withdrawn and dismissed, the 
order dismissing the appeal amounts to a decree 
and time would run only from the date of the 
afipellate order 64 MLJ 695=1933 M 
= t43 IC 412 See also 38 LW 946=66 
MLJ 24 Art 181 applies to an application 
under O 34, R. 5 of the C P Code, for a 
final decree in which preliminary decree was 
passed after passing of the present Code 45 
IC 76=7 LW 43B See also 6 P 24 

(PC), 50 B 730=19278 32 1927 A 305 
30 BomLR 724, 193B OWN 360=1938 
Oudh 1 12, (1942) I MLJ 532 (Compro 
mise decree), 48 IC 185=35 MLJ 507.48 
I C 732=35 MLJ 194.56 IC 563 Appli- 
cations for final decree are applications la 
the suit Itself and not execution applications 
and Art 181 applies to them 42 MLj 5* 
See also 42 B 309=46 IC J07, 19 OWN 
473. 42 c 294, 1929 A 677, 16 I C 799 
14 MLT 194, 32 IC 139, JS IC 733$ *8 
NLR 58=1922 N 217, 54 IC# 3231 4? 

I C 206=21 OC 176 Application for final 
decree in mortgage suit — Delay m making— 
Court’s discretion to excuse und^r S 5 
S 5 supra 68 MLJ 665 (PC) See also tB 6 
I C 828 (appbcation for personal decree in 
mortgage suit) Where the next friend of the 
minor plainti/T died after the passing of a 
preliminary decree m his favour, and the 
plaintilT applied for a final decree Vv2(hin 
3 years of nis attaining majority, held, that 
S 6 of the Act had no application, that (he 
suit vvas kept in abeyance and that the appli- 
cation for final decree was maintainable and 
Was witbm time 37 OWN i84 = r44 IC 
768a 1^33 C 508 Where an application 
for a final decree was adjourned sine die on 
the defendant’s attorney staling that the defen- 
dant had become insane and the defendant 
subsequently died, an application made fw a 
final decree afterwards, serving notice of it 
on (he heir of the deceased defendant coulci 
be treated as a continuation of Ihe earlier one 
for purposes of limitation 37 CWN 583** 
’933 C 816 Prehminary mortgage decree m 
terms of compromise— Provision for instahnent 
payment — Default — Application for 
under O 34, R 5 — Time runs from the wte 
of default in payment of an instalment. 
fact that three years have elapsed from the 
date of the preliminary decree is immaterial 
130 I C 487=1931 A 3(0 An application 
to deposit money due under O Sb ^ 
governed by Art ifli, 9 OLJ I4=(022 ^ 

33 Order for final decree for ' 

Application offering to file stamp 
have final decree engrossed on 't-" 
to limitation iCG 1 C 7t8*"X937 ' **,„ 

rat See alto tna I C 93 An 
execute a decree for redemption 
» to Ik regarded as "n ^ >ni 

tion of lime and is governed by the p*^ 
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of Art. tOtf and the poiod or limitatirmlyiani 
to run at the Utni nn i! e la»t t!a»r furtl in 
the oncinal dccirr f>r pi>Tnni 1529 H 30| 
An apphcation fra inorq Jeerre imW 

0 31, R- G of C. r O-kIc » ROXTTnnI li> 

Art i8t, and lime l>rt;ini in run >^hrn 
neht toappl> a«rruei 14 I C A I*.J 

5&g Sff clso 1937 A H 103" 1037 A 

160 1C B2O Itutjer C 741, to C. i9-= 
1033 C. 95« = i43 I C. f7o 35 A l7l-iB 

1 C. 731, 3U A 21^^30 1 C. 401 43nC-to“5i 

Ic. 924 42 M Ml-i. 55*. 49 A 

5 o 6-=25 AL.J 4Cj*.I 037A I3'13. 935^ iB? 


1920 A 15 In the caw of an aophcttion 
under O 34, R C, the time from wlith limi- 


tation >»-ould run ii the date of the conGma- 
tion of the talc, inasmuch ai, unle*i and antil 
the fale 11 confirtncd b> the Court afier dit* 
posing of all the objections agaimt it, the 
deficiency in the amount cannot be ascertamwl 
for the purpose of O 34i R C ',0 C. 741 « 


35 C.\N N 23J**l03l C iCG Go C I9“l933 
^ -| 1C 07'! *"• 


C. 25113143 1C 079 In thu connrtUon, the 
fact that the taxation of costs has not been 
completed u immaterial Co C tg 

Mlssi, p!.«5rm— An. appheatwn fee aseet 
taiunent ofm*sne proGls under O 20, R 13, 
C. P Code, u not one for execution and 
Art 181 applies to it 37 hf tCG«a94MLJ 
96 Sttelso 35 OC 132-1933 O 197 , 1028 
\I\VN 332 , 164 IC O70-44 LU 4CG™ 
1936 M 8ot*»7i MLJ 3OO 50 LU 933* 


menees from the date on which possesiion is 
delivered 144 1C 553-1933 L O76 But 
ste 151 1C 755“’«934 ALJ OC-1934 A 
465 where it was held that the Code does 
not require that a party should make an ap- 
pbcauon for the ascertainment of mesne 
proGts and that therefore Arc (81 cannot 
apply to such an application when made See 
also 1937 R.D 21 

Probate Proceeoincs — Art 181 has no 
applicauon to pcUtions under Probate and 
AHf nmu tration Act and Consequently an apph 
cation may be made even 4 years after death 
of the testator 20 PR 19:2=1010 130 

Compromise Decree — Providinff for tnstal 
ment payments see 26 ALJ 966 (P B ) See 
obo 3oBomLR 734 130 IC 407=1931 A 

340 An application to the Civil Court under 
IC 14 (5) (6) of the rules under the Co- 
operauve SocieUcs Act to enforce an 
aivard obtained by a Co-operauve Credit 
Society under the Co operative Soaeties Act 
must be made within three years of the dale 
of the award The application being one to 
put in motion the machinery of the C P 
Code, is governed by Art 181 of the Linuta 
uon Act 44L1\ 720=71 MLJ 759 See 
afro (1940) I MLJ 268 

CoNDirtowAS, Dtcs.Et — Tvme tuns ftom date 
of decree and not from any later date when 
the decree holder may choose to fulfil the 
condiUon See 131 IC 559=“t03tA 326 
REsnTimov — ApPUCATiot for — Where a 
judgment-debtor who has been dispossessed of 
property not cotered by the decree m execution 
ihcrof, applies for recovery of posses 


•ion, the appliralnn m povemed by Art tOl 
and not Iry Aft ifj 24 Bom L R 77t*=-4G I! 
*n3l . 5 1 ah l-J 389-1921 I- iGG ^ee els'* 
4| I Iv 7/1-71 M I~J 70j , 1937 R D 91 
Alt iBi II applirabl' to an appliralinn for 
rr«iiiulion lime will run against judgment* 
debtor mlv from the date when the erroneous 
decree is superseded 3( CI-J 467 = 38 IC 
i7-2» CW N 5G1 Set alto 1938 A W R (D 
H) tts-inyO RD 182 i9|oAWR(HC) 
579 = 1940 OA itGG, On Cl J 293=43 C.W 
N 915-1939 Cal 319, I9M AH 98, 32 C 
W N 971 = 19*8 C. GjG (S B ) , 43 I C 775= 

37 C.I-J 451 , iC I C. 338 , 35C W N 1294, 

6 I-W 'Il-J •4«3.5lIC 664,47 

IC 47**3PI*-J 3G7.7 0"~N ii53 = t3oI 
C. 73 1931 O 51 Tlie right to apply for 
rcstiiution accrues really on the date when for 
the lint time a dcasion is given which entitles 
the psrty asking for restitution (o have rcstitu- 
iion 1933 C 423 = 144 IC 150 Where a 
decree II passed by the Inal Court but reversed 
in appeal and the rcvenal u confirmed m second 
appeal the time for an application under 
S 144, C P Code, runs from the date of the 
fine appellate decree and the penod taken up 
Kv seeoad appeal cannot be deducted tpji 
AL.J 724=>932A 609, 150IC io 96»*I934 
A L. J 503=1934 A C-'6 (FB) But jrt »933 
R (Do=M K 375, 1937 RD 31, bolding 
that Art 182 applies to such applications and 
that even if An 181 applies time begins to 
run from the dat* of the final decree An 
application for restitution is in reality an appli- 
cation for execution of a decree and it is 
governed not by Art t8i but by Art iDa, 44 
L\V 798=1937 Mad 150=71 MLJ 795 
Where an appellate Court has ordered restitu 
tion to a person who has been dispossessed 
under a decree and an appeal against that 
order has been dismissed by the High Court, 
the period ofiimitation under Art 181 for an 
application for assessment of tnesne profits 
b^ins to run from the date of the order of 
the High Court rso IC 78=1931 O 51 
See also 150 I C 1096 (F B ) noted above and 
17 NLJ 281 Where an ex parte decree is 
set aside, apphcaiion for restitution is governed 
by Art iBi and time runs from the date of 
the order setung aside the decree 32 F L R 
395=«34 I C 206=1931 L 504 Application 
to enforce order of P C to obtain restitution— 
Art 183 applies a6 A.L.J 587 Set also I L 
R j (»94o) Cal 486=44 CWN 438=1940 

Revivai. or cov^.vuA^cB o? Execution 

Aprucatiov FOR — SrtiilC 972,61 IC 817, 

22 PatLT 992 If as a result of exccuuon, a 
decree has been satisfied and if the decree 
holder is compelled to refund or restore the 
property as a result of proceedings taken sub- 
sequently by the judgment-debtor or by a 
ihicd party, the satisfied decree revives on \he 
refund or the restoration of the property and 
an application to execute the revived decree 
would be competent within three years from 
the time when the nght to apply accrued to 
the decree holder In such cases, the starting 
point for an apphcation would be the date 
when the decree bolder u compelled to refund y 
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NOTES N 10201930 Cal 329 Application for 

the amount or restore the propert) ^Vhere mg execution proceedings, filed wthin 3 jean 
the High Court merely declares that the after the petition for setting aside rx psrU decree 
execution proceedings are incfTecmal and it u «as finally disposed of in appeal t^as held to 
the executing Court that orders restitution be m tune 35 CUN 540 UTiere, on an 
hmitation runs from date on \slucb restittitioa application bj the judgmcnt*debtor, the satu 
^kes place 1935 L 166 IVTiere a decree faction of the decree was recorded by the lower 
holder is prcs'cntcd bj an injunction from Court and where this order was reversed on 
executing his decree, he must applj for execu appeal and the decree holder s ibsequcntly 
tionwithm three years from tenmnation of the apphed for execution, held that Art. 181 applied, 
injunction period, to save his decree from being and that tunc began to run from the date of 
barred 42 A 5®4~56 IG 1006 See abo the appellate decree, from the date when 


166 I C 950—18 PatLT 90 = 1937 P 43, the bar to the executabilitj of the decree was 
1937 A 802,49 A 976=23 ALj aoi— 1927 removed 38*L\N 5n7— *933 


A- x6 (F B ) , too 1 C 790 , 148 I C 525= L J 747 If execution case is struck off at 
*934 ALJ 363=1934 A 294 But s«ii L request of decree holder on his own statement. 


\V 42 and other cases ated infra An execu subsequent application by him will not be in 
Uon application, which has not been judioallj revival of the pnor one So Art 181 will not 
disposed ofbutsimply removed fromihc Court’s applj hut only Art 182 1937 ALJ 37j 

file for statutical purposes does not require to AppLcation for substitution under R It of 
bercviv'ed The Court bad only to be apprised O 22, C P Code— Starting point of hnutation 
of in some recognized manner, and a subse- loPLT 763== 1929 P 56^ (FB) 
quent appLcauon presented to the High Court Exteunos against surety— Penod of hmi- 
requesting it to deal with the pnor pending t^Uon for execution against the surety who had 
application, a not one to which eiAcr ^ executed a surety bond when the decree was 


rar or tSa of ^e Act 8ppli« 55 I C S’S'f fint pul into execution, undertaling to pay the 
ti LIS 42 e/i8 tg LI\ 20»45 MLJ decree amount in case the decree bolder Med 
092 , no IC 7®9> *33 fC 316=1931 A to realise the amount from the judgment*debtor 

458=1931 ALJ 436, 58 c tti3=i24lC does not run under any of the clauses of 


450=1931 i\Lj 430, 501- tti3«t24iC does not run under any of the clauses of 

939*35 C IS N MO (execuuon stayed umd An. 182 which u not exbausivc of aU execu 

further orden) AU apphcaiioas are not gover uon applications An 181 applies to such a 

ned by the Lamitatiofi Act Art 18 1 does not case Lamitanon is 3 years from the date 


apply to an application to continue execuuon when the decree was "^kept alive as against the 
pfoceedmgs which have been stajed ILR judgment-debtor 1933 O 209=143 1C 808 
(1940) All 246=1940 ALJ 180=1940 All =8 Luck- 427 flfri>4i C IS N 1099=1937 


^1940) All 246=1940 ALJ 180=1940 All =8Luck- 427 flfri>4i C IS N 1099=1937 
I5t (FB) Art 182 does not apply to the Cal 452=60 MLJ 507 noted tr/ra under 
nse of an application to revive and carry Art- 18“* Surety for judgment-debtor under 
through a pending exertion and such an taking to produce him on each date orheanng 
appucaUon IS not barred if brought more than ^ ^ • * - ‘ •- 


inrousn s» »nu suen an taking to produce rum on each date 01 hearing 

appheauon « not b^ed if brought more th^ —Failure to produce him on certain dale— 
3 jean after proceedings had ceased to m Execution proceedings terminating alter several 
pending 36 M 553**4 264=24 MLJ subsequent hearmgi — Execution against surety 


ISTierc, owing to an order staying —Limitation Sec 15B IC 459=* 1935 L 174 


a sale in execution of a decree, the decree 
holder is prevented from taking further 


_ . - __ j ' . RevTVAi or ScTT— A pplicattoy ros — Aa 

.tcp. ,n the OTCtiuon a .ub^ app'ieaoon by a Hmdit zma.mcr to co«o. 


quent application for execution must be 
treated as an applicauon to continue the prevn 
ous proceedings or to revive or carry through 


• t? . L ,- ^ rme 3 suil initituted by a nearer rcswioner 
.'Ll'Iv. srnce deceaied u governed by Art i8t 49 1 
s ^ 268-9 L IV 166 An appheauon on the 


pending «ewtion which was impended lyr of the plaintiff by a J^rson on whose 

act or default of the decree holder 5-’ I K-s.,ir .v- r.i-j Sw- .u. >n a 


— - - ■ . ~i- ft behalf the suitwas filed by the plaintiff tn a 

J'. cpset., ra bebmaghi pp to 

OLJ 65G 149 I C 534 = 1933 M 325=33 L ^ .. bv 


OLJ 65G 149 I C 534“*933M 325=38 L 
IS 2G8 29 P LT gp" In such a case limi- 
tation u three jears from the date on which 
the stay came to an end 142 I C 534= *933 
M LIS 968 An appl cation for re 


vnving execution proceedings 


Art t8i and tl e time comroenees 


the time when tl e right lo apply Jiril abv-b.w — bn -7 ...-j— -- 

The general pnnaples of suspension oflnruia- ment-debtor to set aide sale on the ground 
tion m ght be applied in cases whe e a plamuff that the sale vvas without jurisdiction i< govern 
or decree hoMrr is prevented under the or- ed not by An iCO but by the rciiduiry An 
eumsianees from taking action tn pursuance of 181 163 IC 34 = I93G P 49'' Fxecution 

hts nehts It cannot be said il at by reason of sale — Properly of co-owner included in — Sym- 
an appeal agairit the ord'r setting aide the bol cal delivery of ppivsewion-— Transferee from 


, /noeren 

governed by ^ 

1 to run from •*' 


record as ra romnt plantiff is governed W 
Art, i8t 54 M 770=139 1C 289= 193* " 
590=60 MLJ 659 An application to me 
Court to restore a suit in the eteraie of 
inherent power IS governed by Art r8f 4? ^ 


MiscEi-LAYEOvs — In application by thejud^ 


ial“ ih' decree 1 ol ler shout 1 be 


not having notice of ivle and defive^ 


im miking a fresh applicatsan for —Application by iranvferee to establish hi« tide 
h i decree 34CISN 102=1930 Within 3 >eafs of his Vnowledse is wiinmui 


t ■ss'i Tl «• »pp raijnn was b'rred by limiia artel' The starting point of I miiaii'm 1 ' 
r> -n »« h Wat msi'e more II an three yean from date v»hen } u possession was sought 

I ' •etewhrr, wai s-t aide 3fCIV feted With 1929 MIVN flii-inj®'* 
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Description of application 

Period of limitation 

Time from which period 
begins to run 

t82 Tor the rsemtion of a deerre 
or order of any Cvil Court not j 
prortded fir In ariictr 183 or Iry ' 
section 4O of the Code of Gnl Prper- 
dure, 1908 

Three yrars, or 
where a rertified 
copy of the dccfre or 
order has Ir^n frgis* 
teml t«x yrar* 

t Tlie date of the tlecrce or 
nrdrr,, or 

2 (where there has been an 
appeal) the date of the final 
decree or order of the Appellate 
Court or the withdrawal of the 
appeal, or 


On tliii artieir, iff clu i93<5 S il, tgjG 
334. 30 S UR pa 

Art* I 8 I ind 182 — .WifUT M»d 
(1939) a MUJ 371.54 U\N 9a«-t04i M*cl 
a MUl lat An afr’lication 
the Ifgii re|>rr»^Uti»« of a decened decree- 
holder far rc\mn5 the exectition pracerdine* 
dumiiJed for default on the death of the decree- 
holder u not rtnemed either by Art tOioriOa 
0/ the Limitation Act The Code of GtiT Proce- 
dure nowhere nro\ider foriuch an application 
It 11 a pfoccedmtj by ivl leh the inherent juni- 
diction of the Court 11 tmoked Tlie Court 
tMll derate its inherent powen if it eonnden 
that jusuce requtrw lu eaercite and if it it 
utiined that there are no lueh laches on the 

E art of the applicant which would diientitle 
im to relief 46 C N 3jG Uliere a decree 
for money 11 made payable m instalments and 
in default of pajment of any iniialment the 
whole decretal amount becom^i payalJe im 
mediately, it is open to the decree holder to 
apply for excoiuon evenafier three year* from 
the date of default, and to recoser such of the 
instalments as hase become due wjihm three 
yean of the date of hii application A default 
clause in an mitalment decree m ceriainly for 
the benefit of the decree holder and hi* failure 
to avail himself of iC should noi be held to 
deprive bun of the remedy he would have apart 
fcom the clause It vs open to the decree holder 
either to apply for the full amount on defaulter 
to waive that privilege 163 f C 037=38 
Bom.LR- 495 = 1930 D a68 Article j&i 

applies to an application for restitution 
under S 144 C P Code An application 
under S >44 >s not an application for cxecu 
tion and Art jfia does not apply to such an 
application 40 PLR 632=1933 Lah 456 
Stt also 4t PLR ao3-=ig39 LaK 73 1538 
A.WR (BR) 113 The application for exe 
cution. against the sureties is an application for 
execution of a decree as by operation of S 143 
C P Code the sureties become iudgnieni 
debtors under the decree Such an application 
for execution therefore comes under An 18"’ 
It cannot come under Art 181, Limitation 
Act CWN 1099= 1937 Cal 452 Art 182 
the Limitation Act has no application to 
the execution of a decree for possession of 
imtBOvable property conditional on the payment 
of a sum of money on a future date Art 181 
IS the article applicable to an application for 
execution of such a decree, and time begins 
to run from date of the decree or at any 
rate on the date fixed for paymnit of the 


amount I L.R (1938) Bom 619=40 Bom L 
R 512 = 1033 Bom 367 
Arts 181 and 163— An application for a final 
decree for sale m a morlgagr suit in the 
High Court, under O 34, R 5 C. p Code, 
Mgovrmrd b> Art 181 and not by Art 183 
It IS not the law that there 11 no limitation 
applicable loan application of the Itind IL 
R (193O) Bom 273-40 BomL-R '507“»D3Q 
Bom 354 Sffeb»ii S L.R 180 = 1938 Sind 
273 An application for a final decree in a 
mortgage suit ii barred by Iimitaiion under 
Art lUi if made more than three years after 
(he date of the preliminary decree passed under 
O 3|. R 4.0 r Cede Sueh an application 
IS not one to enforce the preliminary decree 
and Art 1C31S therefore, inapplicable 43 C 
U N 537 Srt eUa 13 Rtng 325 Art applw 
cation made under 5 144 C P Code, 10 nave 
retutuuon in consequence of an order of His 
\fajesiy in Counsil is governed by Art i8>, 
and net by Art 183 Such an application 
cannot be regarded as one for tnfoTcment of 
the final judgment or decree Within the meaning 
of Art 183 but IS one for relief which is ten 
leqoenlial upon the appellate Court’s decree of 
reversal ILR (i9|0) 1 Cal 486=44 CiVN' 
430 19(0 Cal aCo Sff elte 26 ALJ 587 
Art l82 An L1CA01I.ITV —Where a decree- 
holder applies for executien and the judg 
meni-debtor being entitled to and having had 
an opportunity to raise a plea of limitatian 
does not do so and an order for execution by 
attachment is made on the application, the 
judgment debtor is precluded from raising that 
pica at a subsequent stage m the execution 
proceedings 37 C \V N 752=1933 C 855, 
also where a decree holder could have applied 
for fresh execution at any lime after the dis- 
missal offirst execution petition, hut the delay 
« due to his own negligence or laches and 
not to any defect in the decree or to any 
cucumstanccs connected with the decree which 
prevented him from putting in an application 
for execution. Art 182 applies, 59 M 759= 
44 L1\ 403 = 1936 M 284=71 MLj 180 
Xhe date of the decree u the day on which 
judgment is pronounced and limitation begins 
fo nm from that date although no formal 
decree can be drawn up in a partition suit 
untd paper bearing a proper stamp under the 
Stamp Act is supplied 10 the Court (1924 Cal 
•5t, foil) 197 I C 217 Sre also 23 PatXT 
^=1945 P \\ N T39 193B Pat 149 

To make the provisions of the article 
a^ly to the exccuuon of a decree, the j 
decree must be such *i to be capa-' 
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ble of being enforced 49 MLJ 1=48 I A 
17 (PC) (On appeal from 42 I C 666) 
\V1iere a decree is passed against the estate 
of a deceased person in the hands of the judg- 
ment-debtor, bnutation for execution runs from 
the date on which some part of the estate 
comes into the judgment debtor’s hands 49 M 
LJ 1=48 1 A 17 (PC) S 48 C P Code, 
does not supersede the law of limitation, but 
only fixes a penod after which execution will 
not be granted, although not barred by the 
Limitation Act 138 IG 149=1932 O 220 
See also 1938 PWN 440 (1940) 1 MLJ 

235 The words "provided for mean that 
where execution is barred by S 48, C P 
Code, execution cannot be allowed under Art 
182 An amendment of a decree docs not 
give a new date for starting of limitation 
under S 48, C P Code 54 A 622—138 IC 
93 = t932 A 351 See also 1936 Mad 434= 
70 MLJ 700, 1938 Pat 57, (1940) 1 MLJ 
235. *8 Pat 395 Striking off decree as satis 
fied is no 5,uspen3ion of proceedmgs 40 C L J 
246 >-84 I C 283=1923 C 207 ^Vhere some 
imnors were impleaded as co mortgagees in the 
place of one of the co-mortgagees since decea- 
sed, and a final decree is passed but the exe 
cution application was filed five years after 
HeU that it was barred bv limitation 37 
C N 83O A redempuon decree directed 
possession to beguen on payment of a certain 
sum within six months, but did not provide as 
to what should follow m a case of default of pay- 
ment Held that it could be enforced at any 
time within 3 yean as provided by Art 182 
76 I C 144—1924 L C33 An award under 
the Arbitration Act when filed in Court becomes 
enforceable os a decree of Court and an ap 
bcation in execution u governed by \rt 182 6 
LL.I 584-75 IC 927 142 I C 489=1933 
S 78=27 SLR 109 1937 Smd 26t,43Bom 
L R 1006 An award of arbitrator under S 54 
of Bombay Co-operati\e Societies Act is not a 
decree of a Cisil Court snthin the meaning of 
this artide 165 I C 512=38 Bom LR 927= 
19360 396 The proper article of the Ltmila 
Uon Act governing an application for Ihe 
enforcement of an award passed by the Regis 
trar of Ccwspcrative Societies under S 51 of the 
Madras Cc^peramc Societies Act 11 Art. 182 
49 L\N 143=1939 » MLJ 

695 Atsardi under R 22 of the Co-operalite 
Societies Rules arc executable as decrees and 
tins being the case, the prosisions of Art 182 
(t) arc applicable Under that article the period 
of limitaiion is tlircc 5 cars from the oate of 
the award The date of the award does not 
mean Uic date wriiien tlierein but the date on 
which such award is olficnlly communicated to 
ll c person or prnons affected thereby I I-R 
{l9}0) 2 Cal 4f>o=i9p Cal 152 HTicthcr it 
becomes such c n rrant of certificate by Regis 
trar under S 50 of the \cf (Ibid) I^ecutUMi 
of decrc" against co-defendants — \ppIication 
against an) on- of them shall take effect against 
them all 47 MLJ (WJvao L4V 58^ 
Decree holder convntin^ to postpsrement of 
execution p^nd ng ludgmeot debtor 1 suit— 
Period must be excludcfl 8| I C 1027 S 
28 of the ProMTC al Iiwolvcno Act imposes a 


disability on the creditor from proceeding 
against the person of the insolvent without 
leave of Court So an application for execu 
tion, if made within the period of limitation 
from the order granting leave is not barred 
Iw limitabon, even though it may be more 
than three years from the date of decree ro 
P 422=13410 633 = 1931 P 357 Apphea 
non for leave to execute a decree against a 
partner of a firm under O 21, R 50 (2) is 
one in execution of the decree against the firm, 
and falls under this article and not under Art 
lOi 30SLR 88-164 IC 1001-1936S 138 
>939 Sind i6i = ILR (1939) Kar 
589 (F B ) An application for restitution is in 
substance an application for execution though 
the rules of O 2i, C P Code, may not 
apply Consequently Art 182 applies to such 
applications 2P 227, 41 BomLR 1204= 
*940 30, 1939 Nag lot A decree of 

Hie Chief Court ofLower Burma when put m 
execution before the High Court is governed 
by Art 182 It does not become a decree of 
the Original Side of the High Court so as to 
get ihe benefit of an extended penod of 
limitation 6 R 566=1928 R 317 Secured 
under S 28 (6), Provmcid insolvency 
Act— Failure to execute decree against assets of 
insolvent within three years— Decree barred 4 
Luck 241 = 19290 71 An application by the 
Board of Commissioners for Hindu Religious 
Endowments, Madras, made to the Dittnct 
Judge for recovery of contributions under S 70 
(2) of the Madras Hindu Religious Endow- 
ments Act, after demand and refusal is gover 
nedbyArt 182 The right to apply accrues 
only after the expiry of three months from the 
date of the demand made by the Board and 
the amount becomes payable only then 41 
LW 264=193;, M 217 68 MLJ aoo 

CoNomoNAi. DacREE — IVhere a decree is 
not immediately executable and the right to 
apply for execution depends upon the fulfilment 
of certain contingencies Art 182 is inapplica- 
ble and Art i8i governs execution m such 
559 = iD3t ALJ 3>9-i93t 
A 326 Seeabo 1938 All 539 (decree on pay- 
ment of Court fee) IVhere a decree directs 
possession of property to be given to plaintiff on 
lus paying a certain sum to the defendant and 
no umeu fixed for payment, the decree holder 
IS entitled to pay the money at once and ask 
for possession and an application made more 
than 3 years from the date when the decree 
was passed will be barred by Art i8r See 
26 N L R 353, 32 BomLR 427, 193* 

AH 326 

^^oxiTRUcnov —Article should receive a 
Iibrril construction m favour of decree holder 
m3 IC 279=»jn27 N 308=2} N L.R 36 
^le provisions of Art 182 should receive a 
fair and not too lechnic'vl a construction Its Ian 
guigc ought not to be strained in favour of 
the judgmene-drbtor who has not paid hii debt 
and the words should he I berally interpreted m 
favour of the decree-holder 47 I U 693** 
1930 Msd 323 = (i 93G) I MLJ 135 Omit- 
ruction— Mori^age-deeree and money decree— 
Construction of— Execution of money deerre— 
Limiiviion 5 Fat LI 270 = 76 1 G. 45^ 7’’ 

IC 477-16 bLK 215 U here a deem* *»»s 
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NOTF'i 

ditnj vTo-tcl) •ft'1 <l'*cTTr So! Iff W4« 

tniiW byihit iSf fl'TfTf o-isSi lol>^ ttcarilrd 
•» hiMn^ b'm on lhat daJr jS C.L 

J ifis 

rxrtxnioH ArjkpoT — An iTj it nnl 

fThauiti\-c of all r»<xiiti<Tn «ppScat»oM 
Pfrioj of limitation W m'<Titinn aRamil a 
aurtn arSo tial ramitrd a aurrt) Imnl 
the crcrrc a»ai Tint pit into rafnitinn iindfr* 
tabn? to paj il t iSrcrrc amount in ca*c ihr 
dwfr holder failed to rraliae lie ammmt 
from the ju Icmmt-dehior, dora not nm 
under any of the rlautet of Art lHa Art 
»8i apphei to ruth a cate 1013 O 009 
Time for enforcinc a lurety bond citen a* a 
rondition for ita) of caeciiiion of a mori» 
Fage^ecree nim only from the dale t%hen 
iSe property ti aold and a deficiency ante* 
136 I C. 62q*-3G C \\ N 701 ••193a DC. 131 
•“63 ML.I 8s (PC) St* cbo {1940)2 M 
Lj C31 It wai held m the cate of eaccu 
Don acainit a lurety Viho had eaenited a 
surety bond at the lime of attachment before 
judgment, tint limitation on the bond began 
to run from the date of the decree itielf and 
that necution was barred under Art 183 14a 
I C. 36Q-1933 M 2iq"«37 t-W 137 Stf 
<dro 6 R 334 Surety for motables attached 
in execution— Limitation — Appheation for 
arrest of second iuret>— Prior application for 
recognition of assignment of decree and for 
Arrest of finl surety, if available to save limi 
tation as against surely UtU that (i) steps 
taken in execution againit the judgmeni>debtor 
are not steps against the sureties nor are steps 
in execution agaimt sureties steps m execution 
of the decree itself so that the proceedings for 
the recognition of the aiiignmeni of the decree 
did not save limitation , (u) that the apphea 
Uon >^as governed by Art 181 and not Art 
182 , (til) that the appheation fur the arrest 
of the first surety, m which no relief was 
sought agaimt the second surety, did not save 
bimtation agaimt the second surely and that 
the petition was, therefore, barred by iimila 
tion 38 LW 450=1933 M 733-65 MLJ 


507 

CotcnNUATiON or Procxedinos [Js* ' Revs 
VAL AND COtrriNUANCa or Execotion ’ 
tupra'\ — ^\hcre the proceedings m pursuance 
of an application for execution are suspended 
by the executing Court through no act or 
default of the decree holder, an application to 
revive and carry on the execution will not be 
barred, even though made three years afier the 
suspemion of the execution 7s I G 963=1933 
A 471 Sn also 77 871 = 1933 A 600, 

1940 A W R (B R ) 378=1940 R D 533 , 13 
Luck 743— >937 Oudh 158, 1941 ALT 
(Sup) 5, 1936 Pat 313 Per lyalsh, A CJ 
and Muherjte, J — Whether an application is m 
substance a fresh application or an attempt to 
renve a former one is as a general rule, a 
question of fact to be deaded with reference to 
all the arcuimtanccs of the case 49 A 376 
= 100 IC 693=1937 A. i6 (FB) UTiere 
the onginal application asked for execution 
against the moi-able property to be pointed 
out by the tenants of the decrce>holder and 
C.CM-449 


ailachm'nt of crops m the f tl-ming p'ofi, 
and tfie tubtrquem application refrrred to th- 
attachment of difTcrmt cropi m d fT-rent plots, 
{t was held lliat the later one watnot mcon* 
linuation of the prior one 1911 A L.J 
(Supp) If) Wlierc after disminat of m 
appi cation for execution of decree for want of 
prosecution, another application is made in a 
tabular firm telling forth all the psriicutan 
required liy O 31, R 11, C P Code, and 
pra)ing that the decree ma> be ex-cuted and the 
firomrt) snldby’rmsal of ih- pres lous pro- 
rredingt It should be coniirued as a fresh nppli- 
cation fir execution 153 IC ^8=1934 A 
lO|7 An cxenilion applicition asking for a new 
relief cannot be treated as an application for the 
irx-isal or cnnlinuaiion of the previous execu- 
tion proceedin« When the character of the 
appheation is ailTerent from that uf the previ- 
ous application, it cannot be treated as a con- 
tinuation 51 A 573->33 583 = 1932 A 

273 (1 11 ) )Mierc, without any fault or 

delay on the part of the decree holder and 
without notice to him, the Court consigns an 
application for execution to the record room, a 
further appplication for execution will be treat- 
ed as one for continuation of the old applica- 
tion 193a A 433 (I) See oho 8 PatLT 
287—1937 P it2i Properly of judgment- 
debtor attached on application for execution— 
Judgment-debtor obtaining from InsolvencyCourt 
order for staying execution— Case consigned to 
records but attachment continued— Judgment- 
debtor ultimately withdrawing liis insolvency 
petition— Subsequent application, by decree- 
holder for revival of execution is only a con- 
tinuation of his previous application iCs I 
C 798-1936 OWN 1239-19370 15O A 
direction to consign papers to the record room 
IS not a final disposal of the execution appli- 
cation 49 A 509 1927 A 165 = 25 ALJ 
249 (FU) As to order directing application 
to be struck olf without notice to decree holder 
su 49 A 276*100 IC C92-1927 A 16 (F 
B) Setabo 3 P 596-78 IC 766=1924 P 
576 (Execution proceeding struck off without 
any default on the pan of the decree holder) 

Set also the cases cited on the point under 
Art 181 An order m execution proceedings 
recording the execution petition with permis- 
sion to the decree holder to renew is a wrong 
order to pass, but once such an order is made, 
a subsequent execution petition becomes a 
continuation of the previous one 121 IC 845 
= 1930 M 303 An application for execution 
may be deemed to be one to revive and carry 
through a pending proceeding when the latter 
was arrested by reason of circumstances, over 
which the decree-holder had no control 74 
IC 279=19240 419 See also Qi ICaGi — 
>925 **85 26 CWN 338, 1924 hL 

178 , 89 I C 885 , 60 I C 265 , 19 L \V 613, 
>934^ 532 Where execution sale isaetaiide 
at the imtancc of judgment-debtor, a subie 
quent application for execution is treated as 
one for continuation of earlier application 64 
IC 849-35 CL.J 135 5<rfl/M9oIG 799 
In order to cnutle a decree holder to claim that 
an application should be regarded at a con- 
tinuation of the previous application, twg 
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NOTES S3jd application waj barrcJ by limitation and 

conditions must be satisfied, first that the that therefore it svas not in accordance with 
previous application was dismissed for no fault law 1923 C 332 (3) 

or default on his part and, secondly, that the Art 182 (1) — Scope and Effect of Ct. 
present application is similar m scope and (i) — ^Under this article the period of three 
character to the previous application 7a 1 yean of limitation runs from the date of the 
C 862 See also 4 Pat LT 393=1923 P 488 decree and not from the date of the order to 
Where an execution application did not dismiss the appeal for want of prosecution 
confam an express prayer to rewe a previous 25 C WN 858=49 C 203 See also 2 P 71a, 
application which had been dismissed, and the 1934 R 329 Art 182 (r) contemplates only 
relief in it was quite different from what was a decree or ord'rmade m such a form as to 
claimed in the pretious application, and render it capable of beinq enforced in cxecu- 
besides, the application was made on a form non if a further application is necessary to 
prescribed for application for execuuon of make the decree executable, then Art 181 
decrees, held, that the application could not be applies for such further application 40 ML J 
said to be a continuation of the previous 1=25 CWN 337 (PC) Date of decree — 
application 115 IC 24=1929 L 529 An Instalment decree — Default —Waiver— Limita- 
apphcalion for revival of previous execution tion 25BomLR 153=19238 207 Exccu* 
proceedings which contains an additional non of decree by legal representative — Limita- 
praycr for the arrest of the judgment-debtor tion — Starting point 1$ date of appellate decree 
IS not a fresh application 1930 L 753 See 516 312=81 IG 569 Date of the decree — 
elmipjgOWN 367=1939 Oiidh 118=1939 Copyofdecree through Court’s mistake beanng 
OA 296, 69 GLJ 165=43 C-\VN 429= dale on which It was drawn up instead of date 
1939 Cal 33>»>937 AMLJ 53 of judgment— Application for execution made 

hxECUTtoN Proceedincm, WHAT ARE —An Within limitation ffom former date not barred 
application for the ascertainment of mesne 1938 Pat J49 See also 197 IC 217, 194 ® 
profits awarded by a decree, prior as well as PWN 139 The provision of cl 5orArt 182 
subsequent to its date, is not a proceeding m is not reetneted m its application by cl (f) 

the suit, but a proceeding m execution and 4tMLj 312=45 M 35 IV here a decree u 

comes within Art 183 47 B 778 = 25 Bom L passed in favour of one person and u Irans* 

31 810 Set also 45 B 019=61 I C 448 An ferred to two persons in parts, an execution 

application for resiitution under S 144, C P application by one of such transferees enures 
Code, is one for execution of decree of the to the ^iiefit of the other transferee and swes 
appellate Court and is thus gosemed by Art limitation for his portion 45 M 35 The 

162 45 B 1137=63 IG 233 j 1931 MWN starting point of limitation for execution of 

J006 , 2 P 227,13? 4 ii = t 5 PatLT 173 the order for compensation passed by a parti- 

= 1034 ? 24*5 (*) (FB). 15a I C 944=15 tion officer IS the dace on which the partition 

PatLf 745 = «934 P 646 . 4« Bom LR came into effect 14RD 341 VV^hcrc a com- 
120^=1940 Bom 30 1939 Nag lOi But ire promise dreree was passed in a mortgage suit, 

35 C VS N 1294 holding that Art l8t applies which was itself executable, but the decree holder 

Time begins to run from the decree which applied subsequently for a final decree which was 
for the first lime gave the applicant the passed without any obiection by the ludement- 
Tight to restitution 35 CWN 1294 An debtor, ArW, that limitation for an application 
application for refund of purchase-money for execution commenced to run only from the 
by the auction-purchaser it m time if dale of the final decree and not from Jhe dale 
brought wilhm 3 >cars from the date of the of the compromise decree iss IC B18 Where 
decree of the High Court on second appeal the parlies to two cross suits agreed, when the 
coiifirming the claim of the claimant to the suits were pending, that after the two decrees 
suit properties, although it may be more than Were passed, the parly who was entitled to the 
3 years from the date of the decree of the larger amount should pursue execution of the 
first appellate Court and of dispossession deeree in his fasour to the exfen, of the excess 
1931 hi V\ N looG Time must begin 10 run HelJ, that the agreemenl showed a set-off and 
from the date of the final decree, hosseser rniitlcd the parly in whose favour the excess 
Informally 11 is expressed 74 I C 1017=1924 was decreed to ultimately take out execution, 
C. 131 rxecution proceedings — Partial decree that the excess could be only ascertained after 
—Appeal — Dismissal — Starting point of applica the final decree was passed m appeal, if any, 
tion for execution 60 t G 915 = 47 C 813 preferred by any of the parties, and that for pur* 
Where an application fir the execution of a poses of (he execution the date of the decreeot 
decree is barred by hmilriion, rt cannot bo the appellate Court and not of the Court 
rcMVTd by a sulssequent apphcaiionfor amend- was ihc si-iriing point of limitation 36 Bom 
m-ni 59 1 C 1C6 (C) I xecuiion proceedings LR 6)5=193^ Bom 307 W'here an order or 
are not c!M"*d liy in* Court merely re ording decree, separately executable, is passed at an 

them and the decree holder s nght to apply earlier stage of a suit, limitation for applying foe 

for (leir continuance accrues from day today (he execution of such decree or order rvns from 
Mti 1 11 not barred until three yean from the the elate of the order or decree as (he case may 
date ss! eit they reav- to be j><-n In" 47 'I I J b- Wliere therefore die Court passes a 
foil -20 1 \s jf* , Ste ali 9 79 I t, Imimary d'cree fir parlilion and along with • 

M ai» Bat a ju 'gm*n(-debior, who was not alsopass-x a decree fir costs to lie paid by 
a party to a Fusions application f>r execti- judgment-debtor to the decree-holder, the ^ 
don of a decree or to any order made upon forcoiu b*ing a separately eseoitable 
It, li Dot preclud'd fro-n #*i nyfog that the cit'cuifon ofot mjst a* taken within three >■*» 
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NOTHS 

of ihc date of the order It « hfme%-er open lo 
the decree-holder plainttfT to atk the Court lo 
incorporate the preMOui order for coitt m the 
final decree, althouch execution of luch order 
independently it barred by limitation 175 I C 
45 = 15 PatLT 790=ai93nPat itHl^ 

Art IB2 (2) Scope Aso rrrrcT — S'/rep 
75o«QPatlT 37f)-^l>)J7r 215 The uord 
“appeal ’ in Art tOj (3) mean* an apnealthe 
multoftvhich affecti the decree soupit to be 
executed It doei not mean any appeal which 
only affeclj the decree holder’i ri^ht lo execute 
It at a particular time and in a particular circum- 
itance An appeal a^ainit an order diimiwintr 
an application liy the juds^ment^ebtor to record 
latiiuction of the decree, which would leave the 
decree valid and without modification, cannot 
be regarded av an “appeal ' within the meaning 
of Art. 182 (a), for purpQiex of extending benita 
lion 53 L.^^ a77s*(i9|oJa MLJ 371 The 
language of Art 182 (a) is sufficiently wide 10 
include an appeal the result of which may 
affect the decree or order which it 11 sought to 
execute, in such a way as to render the cxecu 
tion proceedings m connection with such decree 
or order infruetuous W here, therefore, after an 
order for resutution was obtained by the respon 
dent, the appellant continued litigation in 
various Courts and at last his final appeal 
failed, an application for execution for the order 
for restitution filed within three yean from the 
date of the order in such final appeal but more 
than three years after the order for restitution 
was made, is not barred by limitation 44 C 
W N B59 It u perfectly plain on the language 
ofArt 18a that the words “where there has 
been an appeal,’ m the last column, mean an 
appeal from the decree sought to be executed, 
and not an appeal from another decree though 
made in theauit 41 Dorn L R 921 <=*1939 Bom 
454 Sttalso (1937) » MLJ 407 Time for 
applying for execution rum from the the date of 
apoellatc decree even though appeal 1$ only the 
aeainst a portion of the trial Court s decree 53 
C 9oi*=97lC 838=3* CWN 362=19370 
89 , 1929 C 676 A preliminary decree m a 
partition suit was passed on 18th April, 1918, 
and confirmed by High Court on aoth March 
1923 A final decree was passed by the Inal 
Court on 30th September, 19:9, and on an apph 
cation for execution filed on 24th March, 1925, 
held, that the appeal referred to in Art 182 (2) 
was an appeal against the decree sought to be 
executed and as no appeal had been preferred 
from the final decree which was the decree 
sought to be executed, time began to run from 
30th September, 1919 and the application was 
therefore barred, even though it was within 
three years of the date when the High Court 
confirmed the preliminary decree 37 L W 
180=1933 M 3*5-64 MLJ 251=56 
M 45B See alio 1928 1’ 581 , 6 P 780= 
10210811=1927? 215,19 BatUT 798= 
1938 Pat t88 Appellate decree what is 54 
C 1052 = 1927 C 904, (*91°) a MLJ 371 
W'herc in remanding a case for trial de nape 
the appellate Court passed an order for costs 
agamst the guardian of the successful minor 
appellants and the suit though disnutsed mthe 


tnal Court was ultimately decreed m appeal 
on a question as lo the starting point of limit- 
aiion for the execution of the order for costs 
against the guardian, it wis held that the 
order for costs though not varied by the final 
order, m appeal was at least closely related to 
It since both were pawed during proceedings in 
the tame nut and that was sufilcient reason 
for taking the date of the final decree in the 
suit on appeal as the proper staring point of 
limitation 19(2 OA 226=1942 OWN 315 
Tlie time fix^ for payment of the instalment 
under an instalment decree winch is confirmed 
by the appellate Court should be allowed from 
the date of the confirmation of the decree 49 
B 305=86 1C 894 See also 25 Bom L R 
153=19238 397 There is no definition of 
appeal in the C P Code and any application 
by a party to an appellate Court asking to set 
aside a deasion of a subordinate Court is an 
appeal within the ordinary aeceptation of the 
term An appeal is no less an appeal, because 
it IS irregular or incompetent Hence an appeal 
against an order granting the review comes 
under the definition 57 B 388=35 BomLR 
432— 1933 B 235 Any application by a party 
to an appellate Court to set aside or reiut a 
decree or order of a Court subordinate thereto 
u an “appeal withm the meaning of Art 182 
(2) 45LU 457-*937 M 385-(*937) « M 
J 453 B ) The word “appeal ' in 
Art 182 (2) does not mean bona Jidt appeal 74 
IC 679=19240 349 But tee 19230 288 
Even though the appeal preferred was irregular 
in form and was cLsmissed on that ground 
linuiation would start from the date of the 
appellate Court’s order 59 A 983=137 I C 
529=1932 PC 165=63 MLJ 929 (PC) 
Butsrro/»57M 741 = 1034 M 303=66 ML 
J 486 The contention that an appeal in order 
to save limitation under cl (2) must be one 
to which the persons afiected were parties 
and that ii must also be one in which the 
whole decree was imperilled is not 
sound 59 A 283 The decision in 1930 A 
636 and 1930 P 146 arc not now good law 
See abo 1923 C 928 , 1924 C 439 For pur- 
poses of Art 1B2 (2), it u sufficient that there 
has been an appeal and there is no warrant for 
readii^ into the words of the article any quahfi- 
caUon cither as to the character of the appeal 
or as to ihc parLes to it Where there was 
an appeal from the decree in the suit in which 
respondent was awarded costs but the ques 
tion as to costs was not the subject matter of 
Ihc appeal Held that the period of limitation 
did not begin to run from the onginal dale 
of the decree 15 1-967=147 IC 689=1934 
L 318 The expression ‘ where there hai 
been an appeal ’ means an appeal which is 
likely to affect the decree sought to be executed 
Where pending an appeal from a prelimin- 
ary decree in a mortgage suit, which was 
confirmed on appeal, a final decree u passed, 
an applicaUon for execution of the final 
decree would be in tune, if filed within three 
years of the date of the appellate prelimi- 
nary decree, though beyond three vears of the 
date of the final decree its If It u not 
necessary to apply afresh for a fmal decree 
or to get the final d*crce amended. The 
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Description of application j 

Period of Imutation 

j Time from which period 

1 begins to run 

] 


3 (ssherc there has been a 
resiew of judgment) the date of 
the decision passed on the rcsiew, 

, Of 


^OTES 

original final decree may itself be executed 
45 L.U a78=(i937) r MLJ 407 Srt also 
1939 Bom 454, I LR (1939) Mad 859=48 
L-W. 751 = 1939 Mad 157=(J938) 2 MLJ 

1048, 1939 Mad 735=(i939) 2 MLJ 86 
The expression must be construed in its plain 
sense Where, though an appeal js incoinpe* 
tent in law, it is bona fdt presented, it satis 
fies the terms of Art 18a 79 I C ^77—16 

S L,R 245 Even when an appeal is dismissed 
for non pajment of Court fees, limitation runs 
for purposes of execution only from the 
date of the order of dismissal 74 I C 
679 Wliere a memorandutn of appeal filed 
inth deficit Court fees uas neither registered 
nor numbered as an appeal but was rejected for 
non payment of the requisite Court fees within 
the tunc allowed, the order of the appellate 
Court has not the effect of a decree and it 
does not deal judicially with the appeal at all 
wliich net er came into existence Conserjuen 
tly, the starting point for limitation under 
Art for the execution of the decree is the 
date of the trial Court's decree and rot the 
date of the order of the appellate Court reject* 
log die memorandum of appeal, 42 C W N 
698=193800! 533 Su also 4J CW N 1283= 
*937 Cal 728 Where an appeal is preferred 
on insufiicient court fee and is duly registered 
as an appeal and numbered as sucli but subse* 
quently rejected afler notice to the parties and 
after hearing them, the time f f execution 
begins to run from the date of the order of the 
appellate Court igBatUT 243=1937 PW 
N 1023=1938 Pat 79 It IS definitely estab* 
lulled that Cl (2) of Art 1O2 has no 
application to appeils other than appeals 
Bgamsi the decree itself It docs not appl> to 
appeals from orders m collateral proccwinps 
vhtch may affect the decree to be executed 
An application to cancel or modify an order 
recording, satisfaction of a decree and to rone 
it, cannot be regarded as an application fir the 
decree itself, so as to make Art 1C3 (2) appli 
cable to an appeal from the order passed on 
the application to rciiie the decree 50 L.W 
4y7***y39 Mad D72 An order directing the 
return of the memo of appeal for presenting 10 
the proper Court is not a * final order , nor is 
lie Coutt an appellate Court ssuhtn An iCr 
(2) and the lime f r executing ll e decree doe* 
not run from il c date of such order 39 M 1 
J 43* ”43 '‘1 B33 • **<t v.hcre it 11 returned 
lor re ptesenuiion after some amendment 163 
I C. 3 j 4”44 L.W in — ipjG \f 613 = 71^111 
J 2V Srt cUo joj'i I-afi J79 Jn an appeal 
tr > n a patt 1 f tl e decree b^ som** of lie 
panics ll e enUfe defree Wtomrs the sutject- 
inaiier of lie ajpeat 3P 327 70 I C 79| 

5^ 1 1_ l-rf Sri al 0 59 A. 25 j (J* C ) , 1939 
a M L J 27* fa, '^*'1 ^ *'’m“ « f the defend 
*au orlj) Continuance of proceedings— In* 


competenf appeal does not suspend limitation 
1923 C 228 But J«e 74 I G 679“ *924 G 
349 . t34 1 C 425= *93* P 4« (Appeal dis- 
missed as out of time pnes a fresh starting 
point) Stt elro 19 IC 477 (S ) . 35 So*** ^ 
R 432=1933 B 255=57 B 388 But where a 
Court refuses to receive the memo of appeal 
on file in neiv of O 41, R * (3)» G P 
Code (hfadras Amendment), there is no appeal, 
and Ume is not extended by Art 182 (a) 57 

M 741 = 1934 M 303 = 66 ML.J 486 An 
Older of the appellate Court holding that the 
appeal had abated and refusing to set aside 
the abatement is a final order Mthin the 
meaning of Art 182 (2), since it deals judici 
ally with matter* before the Court 00 IjV 
83 = 142 IC 326=1933 PC 68=64 ML.J 
421 -60 C 662 {P C ) The decision in 49 C 
LJ ni=>{04 I C 566=19^ C 760 to the 
contrary is not good law The dismissal for 
non prosecution of an appeal to the Privy 
Couned esen after admission and appearance 
of the respondents does not constitute a final 
order or decree of the appellate Court with- 
in the meaning of Art 182 (a), and liimta- 
tion starts from the date of the disnutsal of 
the appeal by the High Court if P 477“ 
139 1C 198=1932? 231 flfw 1936 L 
479 Tlie appeal referred to is an appeal 
from the decree itself and not from an 
order rejecting an application to set aside 
the <x (•arte decree it Lah L.J 6l«5r929 
L 283, 138 1 C 692=1932 A 601 , 35 C. 
"N I55=«3i IC 263=1931 C 33a But 
Sit tontitt iB PatLT 231 = 1937 P 337 
For execution purposes an appeal by itself 
neier op^afe* as a stay There is the right 
to execute the moment the decree is passed, 
but if there is an appeal the time of limitation 
IS postponed and does not run until the decree 
determining the appeal is made 33 C.U N 
958=50 C L.J f2— tgrg C 676 Aaiignment 
of deeree pending appeal — /Vssignee not brought 
on record — \ppeal and second appeal with 
decree holder on record — Application for exe- 
cution by liie assignee withm three ^ears of 
second appelhte Court* decree u not barred 
1030 A 3B0 In all eases, what Art 182 (a) 
refers to » a decree rie , one decree, and U 1* 
not penrussible for Courts in execution to look 
into tie matter and say that, as there arc 
aeseral relief* sshtch are seierable, wImi is 
nominally one decree consuls of les-eral decrees 
In the case of a plaint claiming seseral relief* 
where the Ci urt passes a decree granting some 
of such reliefs and refusing the others but 
ssherr an appeal n prefers only flgainU a 
portion uf the decree regarding n partirubf 
relier h n tation f r the execution of the other 
unappeafed reliefi runs only from the date or 
tliC appeftjte decree (igti l*C 1C5 AppI I 
1945 M W N 3'9=J935 M 557 

Art 1C2 (3) —Tie real tTistinclion betscecn 
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1 

Description of apphralion 


Time from which period 
beginv to nirt 

1 


f 4 (where the decree has been 

amended) thedMe of amendment, 

or 


hOTES 

ch (a) kndfs) of Art tRj ii rMlI> onf ofiho 
particuUr in^nal \^h^ch patiw! !h»* ordfr by 
'^luch the oneina! decree ii impenlled If the 
order m made tbe appellate Court, then 
Art 182 (a) anpho, but if the order it made 
by the original Court ashich paned the decree 
to beerecuted, then d (3) applies and the date 
from which limitation run* is tie date of the 
order of the onginal Court All ca.ses in which 
the Court recomiden its own judgment whether 
in application! for restoration or in application! 
for ‘ resiew to called are cases of resnewwihin 
the meaning of Art lOa (3) An order allow* 
ing or reject ng an application for restoration 
of a proceedmi? decided is an order on 

“twsew and therefore gises a starting point of 
limitation for execution iflPatLT 23****037 
P337“i6Pat3o6 Art iQj (3) is not applicable 
to caaes where an appl cation for review ha» not 
been granted but rejected and in such cases 
limitation is not enlarged under the article ao 
Pat5i3-I94i P N 477-22 PatLT aC— 
1941 Pat at3 WTicre there has been a 
review of the decree the period of limitation 
for purposes of Art tOi (3> should be taken to 
run from the date of the review, notwithstand* 
ing that the penons against whom time is 
reckoned were not parties to the review pro 
eeedings [63 M L. j 329(PC), Rcl on] 141 
IC t 75 ( 2 )-t 933 M a 70-<'4 75*35 

L W gig Ste also 1930 P 307 A second 
execution appl cation (filed after the atneoding 
Act IX of 1937 came into force) was returned 
for correction of some defects and only re pre 
sented along with a third application for exc 
culion more than three years from the date of 
the first application /frW ihat so long as no 
final orders had been passed on the second 
application it waJ sull pending and no ques 
non of limitation arose 64 M L.J 401—37 L 
\V 469^144 IC 167*= 1933 M 540 As to 
the meaning of final order u* 1932 O 148 
(F B ) Recording of payment by Court under 
O 21, R 2 IS not a final order 1932 Oudh 
198 \\'here there was an application for review 
and an appeal against the order in review, the 
dwree holder « entitled to the benefit of cli (2) 
and (3) of Art 182 The words in Art 182 
(3) decision passed on review mean a decuioo 
passed in renew proceed ngs and whatever 
such a decision is il gives a fresh starting point 
of limitation 162 I C 223=30 DomLR 215 
— 1936 B 162 

Art 182 ( 4 ) Scope and eptect of Ci. (4) 
— ^Thc correction of mere clerical errors in a 
decree, « g error m the number of the suit or 
m the name of judgment debtor, does not 
amount to an amendment within the tncaning 
of Art. 182 (4) ^Vherc the decree as it stood 
before such correction was fully capable of 
execution and the decree holder took no step# 
for Its execution for a period of three years. 


the decree becomes barred, and the subsequent 
\efba1 corrections will not have the effect of 
reliving the said decree or gning a fresh start 
to the decree holder 67 CL J 92='4t CW 
h, 1151 =1937 Cn\ i|Di Art iBa ^4^ \ay! dovm 
deafly and without reservation that when a 
decree has been amended the period of Iimita 
non 11 three years from the date of the amend 
ment It is not stated that tie amendment 
should have been made within three years from 
the date of the onginal decree or at a time 
vshen the ongtnal decree was subsisting It is 
not the function of the executing Court to ques- 
tion the correctness or propnety of the amend- 
ment of the decree ILR (1941) Lah 659- 
43 PLR ii = /gjt Lah 131 See aiso 41 C 
U N 1330 >937 Pat 453 1938 Pat 57 

Where the original decree is incapabe of execu- 
tion time runs from the date when a decree 
ptopetly capable of execution has been drawn 
up C4 IC 5«-34 CLJ 397 VVlicre a 
decree capable of execution becomes barred its 
amendment cannot entitle the decree holder to 
a fresh period of limitation under Art 162 (4), 
because afrer it u dead it cannot be revived by 
a subsequent application for amendment 5 
LahLJ 398-1924 L 320 See alto 1933 M 
\VN 23-37 LW tCo-64MLJ 25t-t933 
M 3«S-56 M 458, 1936 Mad 434-70 hlL 
j 700 147 I C 815-11 OWN 10-1934O 
43 But see eontra 40 L U BgS— 67 hfl— J 
904 167 I C I34“>8 PatLT 18-1937 P 
316 See aho M 795-39 LW 488-1934 
hf 283 66 M L J 492 The words of cl 4 of 
Art 182 are quite unqualified and do not speak 
of any particular form of amendment whether 
the amendment is necessary or not ivhether the 
decree is capable of execution without the 
amendment it does not qual fy the matter of 
amendment in any way under Art 182 (4), ifa 
decree has been amended the starting point of 
limitation for execution is the date of the 
amendment The fact that the amendment is 
applied for and made after three years from the 
date of the decree is immaterial If an ap- 
plication for execution is made within three 
years of such amendment it is in time and not 
barred. The executing Court is not competent 
to sit In appeal ov er the Court which passed the 
decree or made the amendment it has only to 
see whether the decree has boen amended in 
order to sec whether the execution application 
IS barred by limitation 16 Pat 290 = 18 Pal L. 
T 18=1937 Pat 316 see also iG Pat 453 **® 
PatUT 679=1938 Pat- 57 Art. 182 (4) 
allows an application for execution to be 
made within three years from the date when 
the decree is amended It is beyond the com- 
petence of the executing Court to deode as to 
whether the order for amendment of the decree 
was proper or not It may be the duty of the 
Court allowing the amendoienC to coosider as 
to whether an amendment should be 


f 
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The Civil Court Mawual (Imperial Acts) [Art 182 


Description of application 

Penod ofbmitation 

Time from which penod 
' b^;ins to run 


! t 7 1 

5 (where the application next 
hereinafter mentioned has been 
made) the date of *[the final 
order passed on an applicauon 
made] in accordance with law to 
the proper Court for execution, 
or to take some stcp-in aid of exe- 
cution of the decree or order, or 


LEG REE 

’ Substituted b) Act IX of igaj 


NOTES 

at alUshen the application is made more than 
three years after the date of the decree, and i 
there is an order for amendment passed in such 
cases the parlies of course could cbalJen^c that 
order by ssay of revision, but it is no business 
eifthc executing Court to enter into the pro- 
priety of the question as to svheiher the amend 
ment should have been made or not, and once 
the decree u amended it has got to take the 
amended decree as it stands and allow execuuon 
of It provided the application for execution is 
made within three year* from the date of the 
amended decree 63 C L / 455“ 41 CWN 
1330 lycfa/ra 1935A L J aBg 
If there has been an amendment of a decree 
which was incapable 0/ execuuon, the penod 
shall run from the date of the amenument, 
otherwise it must date back to the date of the 
original decree 27 ALJ 437 = 115 IC fiC 
(3}= 1939 A. 453 Ste also tgao C 650 
Uhere a decree has been amended, it is not 
for the Court of execution to enquire whether 
the am ndment was properly made, whether 
(he original decree was capable of execution 
Of whether for any other reason the Court 
Vvas wrong m making the order for amend- 
ment of the decree ip’O C G50 See clso 
1030 P 2G6 

Att 362 ( 5 ) — Scope of— Dinercnee betucen 

f (5) and the rest of the pararograph* 

S litle all (he pangraphi in Art j 03 excepiioi? 
pira. deal unh the question of what is the 
time from which hmiiaiion begins to run in the 
caie of a first application for execution, para 
fj) alone deals mth ihe case of subsequent 
apphcations Hie wonJing if para (5) shows 
tJ at It refers to an application for execution 
whf c there has been a previous proceeding in 
exrcuUon in the Court The other paragraphs 
do not deal wiili such a question ILR 
(«030) A 3j3-in38 AL.J 117=1938 AH 
am VMiai it clearl) contemplated by 
^rl if* (5) It tint a judicisl order u to 
lx: made on an apphcaiion by the derree- 
J 1 'rr, beifig a «(ep-m aid of exenition and in 
r tl at an application for tranifrr should 
I'^n-fu iji- detrer holder it muii be In essence 
m eonviiuation iCj 1 C oGtr-myr, p 3,3 
\ drrrre rntiilirg « landlord to a emam en- 
t^»* trtn-nt « r rent it not capable of execuuon 
. ' ' d e «J frrr In the revenue records 

* ev-rv,i on of It (au m-Trty a record of 


the facts as they exist Accordingly, Art 183 
has no application to a mutation in accordance 
with such a decree 16 LahLT. 26 The 
terminus a guo under the tiramended form of 
Art i8a, cl (5) u the date of the appticauon 
for execution or to take some step in-aid of exe 
cution and not (asunder the amending Act IX 
of 1927) the result of the application, ng the 
date of the final order passed on such apph- 
cation 61 lA fig-gSCwV 329=1934 PC 
14-66 MLJ 79 (PC) 

AjiEVZ»j 3 NT HOT RETROSPECTIVE ThC 
amendment will not disturb vested rights and 
so, subject to this limitation, an application 
made after (he Jst January, 1928, will neces- 
sarJy be gov erned by the amended Act 1930 
P 207 

Step in op Executjos— (0) Test Of 
Appucatjoh bbiho Step in aid —There can be 
a iiep-in-atd of atecuiton withoui any *PP“C** 
tion for execution having ever been made at all 
178 1 C 302=1938 Lan 326 Anything done 
by the decree holder through the machinery of 
the Court or any proceeding taken by the 
executing Court which j* calculated to advance 
the case of the decree-holder m the direction 
of his ultimate object of reaping the fruits of his 
decree, ran be treated as a »tep in aid of exe- 
cution and sav e the running of limitation against 
bim >8 Lah 671=39 PLIH 680=1937 Lah 
404 The necessary conditions which must be 
saiufied f>r the apjdicalion to be one for exe 
cuDon or to take some step-m aid of execution 
of the decree or order are that (t) the apph* 


must be made to the proper Court, and (3) 
there must be a final order pass^ on the 
application These conditions are adjectival 
boib to the application for execution and to the 
application to take siep*in aid of execution of the 
decree or order 137 IC 768= 193^.^ 

(t B ) A step-in aid of execution can be taken 
before an application for execution of the decide 
hat been made in Court ILR {*9391 All 
738=1939 AL.J 746=1939 All 483 ^ ***?■ 

in aid of execuuon implies that there is already 
a decree which can be executed and In furtl er- 
ance of which the step u taken V\ here under 
O 20, R t2, C r Code, (he Court fixes the 
amount of the mevne profits but defers the 
drawing up of the decree until payme^ ® 
the necessary Court fee tiy the plainu" * 
appticatDn by the plamtifT praying (he Coue 
aivrti and receive the deficit Court fe« " 
prepare the final decree cannot be ^ jOr 
Ip" a s(ep-m aid of execution under Aft 








Arr. IS] 


Tr.r Lsxifvn.-* .Vt ^ 5 X or VVSi:>, AS ''5 


-VOTTX. 

(iV sx ri'-UT. ixv 

Ar- il-i (j' C-V-* r*.-^ 

Os' Tm-»i liTr-'Vj"* cxt rtn iV^-w 
«S>* d»*r ti t>y rri-^ parvj iw 
eatiaa Ts*i- f^r «Tcrrv>tn, k-ii iNr o'Srf 
«i**- cif th- £-ji’ t«-i— in 4* i^Ka.'in 

ci»i' %3 liV- Ktr^r »i sliJ v'f cm..?>n 
RaraJUfL Ui’-r 4C<v 

An. lEr, CS »• » r_'V»*ri X-* ■sS.'^ 
that K3 »;^fa*»n mih t-»if « *,-tvnU“Kr 

wiAlaw t-i li? fri'prr Cx rt {■* e\i\'ut%vi M 
*» uie !osie j’rfw.'f.juJ rwutHn »\f tV 
dccr-c, »ad it w *<«! f mh-r n«Tvarv t'S sh*'" 
ihatfjch »p?!-carm >>asn't n-wK tv'J'WTahV 
Wt haul brim tnatfc v.ith a fm* f.t anvl 
p«icai« latert'O^ <»f ftb*»irrc ‘*1 

thft irWTt »»d Ti<rt >iTnri> i * %Vr p^^Tl>L^»^ »V 
Faia}*i5 ijfac and Irfpi-c jhf tW-rrf «lr»r 
A- It (F 3 .) Appr 48 \ 4*s.» iKrrr J *•» 

1 ~\. 62»a66 M L.J 7 < 3*^53 A f^ij I't ' 
Apphcatjon for rtrcunv'n of a tlnirr 
nude to a wtoni; CiMirt <anc*t I'e i%'n* 
sjdmd as a Jiejyin-otJi «,f ewtition »77 
I C. 483—40 P IIr Jit tajH tjih 4M 
The fact that an applifjijt'n for f\e\>it»on n 
tobseijurnt]) dirmivod on acronm «»r 0 »r itrrn^ 
iroWer’* default cannot make the *{>pluatK'» 
ineffeetiie for sanng the Jnuttatnin. «t it i* » 
poper apptwatinn made in neri'alwir i\«ih 
Uw. It » {he application, and not the mult of do" 
application, which i* conieiwplatcsl m Wo'e 
aumaent to lavx hmiianon. J(*J IC 3»~ 
1937 OWJJ 169*1937 O 933 TJic twrsb 
'■Tof «ecuUon” in A« r0j(3>Hicat> ■•f.*r ihe 
purpose of obitinin? evcaiuyo” the »v«>r«t» 
*'*{ep*tn'at<l of execution” oiein **»ic|» ftkeii 
for the purpose oi olttmuiis execution ” ‘t** 
I G. 938 Stt ijfw 43 MLJ 3«j*«43 M joh 
But where the applicant does not stale what 
step he wishes to be nVeis. ilixt npplu nlioo 
will not come under t!m ihuir «»,o»t 
•=•36 Com L R »I5 toll h ttSUl Ulu*'* 
decree compruM two rclicU, an am^ii uwm 1*» 
execute first portion is 3 Jle|>-»n-3(a |JA i*'*’ 
*65 I C 350 In the case of 3 joint and sever''* 
deeree an apphcatiofi for exeeui <»n smde 
against any one of the judftin'*nt ilrhlori i' “ 
Step>tR*aid of exceution affainst »(! Tlie 
that one of the judgmem-debion ss not eofrectiy 
impleaded m that ihe person who was men* 
tioned as his guardian 
the Cevurt, •' ••*•———• 


. , nol nninmated l>y 

.... , .1 immaterial 197 I C*. |tti> "0 I* 

R. 335- Stt also 1938 Pat 393 An apphentioti 
praying for a relief which perhaps the C««*rt 
would not have granted ii siiil treated as an 
application t« accordance wiih iiw hr |he 
purposes of Art fCa 49 MI.J fO 

*». 69 IC ii6-*3G CIVN agz ‘Ilate »* 
tn-amuR of I fuck. 

f?" Aft applii-ation made lo point out that 
tneofricial of the Court had omitteil to iwlode 
interest granted under ihe decree payablf *« 
pirn and to correct the mi'iake l>y »d Ittion «*f 
intercsi after calculation, it nefesniaird \ty * 
mistake of an r.fn ,al of iJ.e 0>uri am! is a 
ttep>in*atd of execution It b a smlwlaj 
ana not a minntef,*] r^g ttf 1 C 35-si£f3jl 
L, J03 OSitrr —If rxefuijon of a dartre »* 
oonditional on ptsuf psymejjl \rf ih* fW»re» 
h<jld« of court-fees, « of - ‘ 


*/ * or c*^ s ve V\ k''-e 

\ Nil '{■^>St,'t.s* yV an vrsXiT^^s-v -vv\ sets' j'lc 
•“V. an K t'v- f-r 

ws S"! I ' ni v,xN 4 

»* i^nr-cS*?nx ,ss* tn a^^v■v.v^sr'v‘ viX 

tt Ivnc <v,v-i rs tV Onitt v-n wsA fiv'c 

c» tedn e\\ t s-s ,\s p.vw>iv sxwi. 
jvix~-e ^vt tV sKw b v\W t'-'' the 

bx tSe »* -XWe m \ V' .4-^ ?},»yl Vs 
Jvv'*',s n nviVir-c iV ayn'^n si-tNV »i tn'l 

rsstnsst inti Rxt't Ktnc 

4tt 4» rUK iJ A K ' tt (txU|^ I't' U'” » 
\I' \wt'vm'vx vs stsws t\-vn' iw 1 Nr-vxn. 
rT'N-jt' t7s\sxvi — .Vi apjtJi xtisn m 

laV* a wsi I ol evMth'n n Ihd 
tarili *« appl Him m evMih'is M 
4*»-t»isJ \t It' tx'viiiwe « 'lev' nitl 

11 nw't v«i St t •n •"sne t\\i I tihuh oan Iv* tt suU 
Ttl bv iltf t.\x«tt 4\ t I.,! r* tuj^ 0 
<.#4’ • «n,t \1 1 AS K' »V w<-v\\nsii"l 

i*sr t\s«r\l |i I’le H« Is itf A psttiistl it s Vs,* 
ihsf Ihe I'tis.wtlin? til >p>-il»>'i» hss tht*illtst 
<'f fi. ilKiimc I’r a h sui iiw ih “ ev S «h 'i» hv R«t 
extent sifii'ttiH UK nii'i • »l<i| i. h' (lOiii the 1i t\ 
«'f eves «•*<>« It msv myII l»e iss'iiIaI fts * slxip* 
lit aul of fsxutnu 1 1» ll' ‘ijl- O, 
i4‘ltrit' llir sw'itl ' Apph. dhuil'' {>' tl 
luesux « 'hHtUMfi'l onilshih'u it isxp'eH 
I heir U iMihmi} h* phiMtl the lU'hl 

irrsiiMi} A s»h n' un n}'plt< Mloii f \>\\Ni 
R’ly«-u)iuiJ pill Jlnl KWrf'jt n U (iWhl) 
tf 0~»! H-11 I'U N ftn-bipi I’M 4l»t 
K 111 •'HI PI Maii^ 3 ti{l ( HHlt N'l 

t I tpi-intflNnn ^u vf'lili" "‘It h'lifei ill 
I* (axle. tl ul. U hp till* Mrt'lllaht I'l 
exerailm mini Im* lunh uUlle ihv' il'itie tn 

ttiH oh\f t rillhi All >(t I AlMiiil hft\*' tliAi-lUik 
«»f »rxlvln< ft ilend iImiia J i) \\ N Hyll A 
phlm h» 1* suit ill ft Minitll « t’mnl hi ft 
driWaihiii that luhilh tiniitov nhle pt 'fvili »vf 
•he ti(i(i(<i« ill ih («{<•{ Uflt Itfthh In «l»n< li»)e|U 
nn l S«h In ese .dim r>l s iliMee iiliMlH*tl III 

II Viullt mse I lilt rait he «» rt Itrp. 

III SI 1 .if eseuill.ii Hill |l < rtlHlnt hetuttelj 
ns Ml n|i|(i ifnni ittn I l (he pliip* t (?«»(,’* 

iiidrss ihr ssid tlulfr I'l Ihe XuiftU trnilie t’litUt 
hss tief ir the plAini Is (ilril Iimm liAiid iietl 
to Ihr M ilisir * < e ml to rsei \llli n Ulwti the 
decree his i. il Imc««> HaiuI. itfi) A|( |lti 
(5) will not In sAvf UniHstl 111 lyy ! 

t* 5«j I'J}* *k N Tiji «(«i lijpi N 
I J, hi»*, jJnsoUeiny t uiiil um }i»i.|.e» tV.iiH 
f/>r r*ef»itK»»>? An apj.JhfliJrm f , isl,r a Hep. 
in-aW of rxeenifon w»y >,e riM'le even 
{here i< wr |>erKh«t» npphmlhm for eseMiU m 
<4', M arir. IfiH . 4*, M Ahh, Nol loH ) f*,t 
ic Jt-y-V* tlmiJlt v,» (.,,4 {( -Aijr 

M »I« l»f ‘V y,t 67 kff, 

} 'jfti Atrj.hrafirift (ly tUrtfr UoflUt (ft HeHlIe 
decree for mrif" ilisn ts line j.i f„tn i{.»i »,«( 
l»y- tttelfrnsVe il fK>t nrte In »'<t,ri{sf.fe ssKh 
law 53 • " «V'.-»9|i M»d 5,1!. O'lfl) » 

M 1. J *61 V* n/i'i 43 r«r*Pi I. k (h ( (A** g'l. 

me»l if llertee »t, levrfsl priOfit I if (ty - 
Aj>j iKatwm l/y rev* »km« »* r'l hfriheiPm;; ft# 

#f« Offt'/) 9 '•I i -3 ya 

{3) \V»/at ae^ie'-ATK/vt AM'fi Kf 1'/ ^rre« fv. 

a1rv-'Pr«’ess aj»;.'»fa(e/n frf atts'} rr.*f ♦, 4(5 

M IJ' f'”''’ Aft HJ^tj^aVeri r.f 
tA t {‘•if r. 
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NOTES 

298=1 P 328 Su also II P 785=1932 P 
300,27 SLR 109=142 IC 4B9=J933 S 
78, 10 OWN 363=1933 O i 3»-»43 1 C 
678,16? 208 =i 8 PatLT 202 = 1937? 351, 

162 rC 984=1936 P 3>^3 »a 39 ALJ 1188 

= 1939 All 57, i0}0 Pat 677=19 Pat 354, 
1937 OWN 1116, ILR (1940) All 318= 
1940 ALJ 381 = 1940 AH 331, 1937 Ran 
LR 287=1937 Ran? 477 (order sending 
decree for execution to another Courl), 71 C 
1 *J 535=»940 Cal 557, I 937 305, 1936 

A R 294 = i936AL.J 254=163 1 C 331 = 
1936 A 369 1937 ALJ 278=1937 A 397 
An application to certify payment a R 393= 
84 I C 473 Set eo/itro J2T 1 C 768=19320 
148 (F B ). 56 M L J 333-9 Luck 288 ( P C ). 

163 IC 915=1936 P 386, 43BomLR 880 
Uncertified payment whether saves limitation 
See 1927 C 29 See also loi IG 574, 1927 A 
627, 1932 ALJ 1035 (S 20 proviso applied) 
Application by mortgagor in redemption suit 
to extend lime for deposit of money 41 M L.J 
374 * 4 ^ M »03 An application by a trans- 
feree decree holder for a recognition of his 
transfer and to execute the decree 47 MLJ 
447=80 IC 103=40 BotnLR. 411 = 1938 
uom 309 But an application by a iransleree 
to be brought on the record without asking for 
execution of the decree is not ao application 
m accordance with law, as it is not an appli- 
cation for execution of the decree 27 S 11 r 
314= 1933 S 341 An application is required 
under the provisions of O 21, R 11, C P 
Code, to contain certain particulars and to be 
signed and verified It is the duty of the 
Court when u is presented to check the appb- 
calion to see that the necessary particulars are 
given under O 21, R 17 and the Court u then 
emportrered enh-r to reject the application or 
require its immediate amendment or its 
amendment within a fixed time. If the Court 
takes none of these actions it must be deera-d 
to hold die application to b' one in accordance 
with law loji Pesh 103 Application to 
make decree final may be step-in aid 70 I C 
407«i9J4 B 71 An apphcalion by a tlecree- 
hotjer to obtain an order which he has been 
directed by the executing Court to obtain is an 
appheauon to take a step in-aid Cg I C On 
= 23 Bo-nLU 1013 Application to send for 
reords 23 ALJ 423 = 83 IC 271 Appli- 
cation for the issue of notice upan judgi»*nl 
debtors G 3 I C 337 = 1923 P iBo Even 
where an execution application u not m accord 
ante with law, li an order had been snide 
fir isvue of notice under O ai, R 22, a 
frci 1 p fjoJ of hiufation b*gins 10 run from 
ihi* dale of the liijc of the notice 90 1 C. 
f'U *033 r C >8 tuae ofa comb ned notice 
uojrr O j], Kf jj aid iG upon Ih-* jud? 
m-nt debtor 11 sufTi lent under the law to save 

r'r* > V.**-./ 710 4 oUm>L.K 


f;*! . lyj » rVj-n t05-.ll U (1038) Bsm 708 
Jit rrr 7J IC 2tt«nJ5 I« 334 
A V leati o mat- by d-rrer h 4 Jer merely to 
*" ‘ • 'be judgment-d-btor to pay the 

I ejnt to the Court which passed the 

SI'* H tvot illegal Qf iq an improper C-aar^ 


although the judgment debtor at the time was 
residue outside that Court’s jurisdiction And 
if^uch application is made in good faith for 
the purpose of executing the decree, it will be 
a step-m aid 116 IC 474=1929 R 95 See 
aba 1929 A 625 (F B ) {Good faith not 
neccMary) An application that certain objec- 
tions to the execution of the decree be rejerted 
tj astern aid 19 ALJ 641=6310. 907 
Ses also 50 Til 49 So also an application by 
the decree holder to get nd of the objec- 
tions raised by the judgment debtor, and an 
application for extension of time in complying 
with the orders of the Court thereafter 119 
iC 228=1929 L 335 Application to summon 
witness in claim proceedings 64 I C 524=19 
ALJ 843, 1923 A 415 See also 103 IC 
712 = 1927 L 653 (Apphcalion to summon 
witnesses to raist judgmcnulebtor’s objection) 
The decree holders examined a certain v«t- 
ncss in order to resist an objection filed by 
the judgment debtor to the execution of the 
decree Held that the action on behalf 
of the decree holders was a step-m aid 4 
P 202= 88 IC S07 Where, on the judgment 
debtor’s application under 0 ai, R 3 , the 
decree holder attends the Court with witnes- 
ses to contest the application informing pay- 
ment out ©r Court, the act can be construed 
to mean a step taken m aid of execution 
1930 C 304 l^Tiere a decree-holder, after 
executing the decree agaimt the principal 
judgment-debtor and getting part satisfaction, 
files an application against the 
than iliree years after the date of the decree, 
the case is governed by Art 182 (5), ^ 

to ihe article does not apply to the ease ne 
prior execution againt the principal judg- 
ment debtor saves limitation against the sure- 
ty also Tiie surety may no doubt be techni- 
cally liable from the date of the decree, but in 
equity his liability an cs only upon the 
of the principal to satisfy the decree 58 M 
376=1935 M 188=68 MLJ 119 See aho 
44 A 793 = 1922 A 481 Where a prior 
execution appticaUon is dismissed on llie 
ground that the rclieft claimed are superfluous 
or incorrect, still it is an application m accord- 
ance with law and saves Jimilalion 3 J 
42=75 I C 312 An application for tramler 
of a decree to another Court for execution 
made at a tim- when the judgmenl-debior is 
kno«i to the decree holder to be 6ca^ is a 
siep-m-a d and will save limitation 45 ^^ '* 

312 IMJ bytheFuUBeoehJUrutUy d^intxnx 
— \n application to a Court in British India 
to send a decree passed by it for execution 0 
a Court ma Native State, there being rea 
procal arrangem-nt b-tw-en that sUle , 

Government of India whereby the . 

the lUte shall be exe uled in 
and th- decrees of British Indian Courts shall 
be executed by the Courts fn that . . 

alep-in aid of ex-cution under Art lUa lai* 
Limtationaet and the order on such appj 
lionitarti a freih period of limitation J.y . 
(I9H) Mad 574=53 LW 

3‘»3-(»94«) I MLJ 24a 

proewlines are taken in a Native Cou ^ 

cramlerred to Brtilih Court, such a procreo 


Ast 182) Tm Indian Limitation Act (IX or 1903) 
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H a itcp*»n*aitl of execution 45 R 45^a^() 

I C. 747 , 3t Bom L.R 1 105 •• 1930 0 4tQ ^ 

at»o application re-prwnfcd m lime but di- 
mmed on ffTound of too great delay 91 I 
W 5(8^88 IC 88 rxecution application 
returned for arrangement but not re-presented 
IS not one m ttep>m aid I LR (tpto) Mad 
60,19399 ML.J 671 = 1939 841—50 

L-'V 311. 1939 Mad 499 = (I939) iNILJ 
87—49 L\V 173, Sft clso I9}9 Mad 916 
— (1941} 9 ML.I 1018 As to elTcct of ap- 
plication for rateable distnhution ttt 1 Luck 
569 Application to aubitilule legal represen 
tative of judgment-debtor on record is ilep- 
in-aid 103 I C 979 = 1997 N 30O . 

103 1C. 944=1997 A 69O 96 AL.J 

417, 94 N L R 36 \Vhere an execution 

application is filed agaimt the te<*al 

reprcsentatites of the jugmcni-debfor in the 
Court which passed the decree and a notice 
thereon is issued to them to show cause why 
the decree should not be executed against 
them It cannot be diimused for ss'ant ofjuns 
diction merely because it turns out to in 
effective owng to the non-existence of any 
propierty within the jurisdiction of the Court 
*934 L S3 application to bring on to 

the record the legal reprcsentatises of the 
defendant and to execute the decree 

II a step-in aid of execution even though 
»o far as the prayer for execution of the 
decree was concerned the application 
svaa not in accordance with law, the applicant 
daimtng under an oral transfer of the decree 
54 M 8j9*«i3i IC 59“6« MLJ sjt A 
decree obtained by two persons ss as sought to 
b* executed by one of them alleging that the 
other had relinquished his right dunng pen 
dency of suit On an objection being raised 
the other decree holder gave a ptirthit stating 
that he had no objection if the decree were 
executed by the applicant alone The appl ca 
tion ultimately failed for want of prosecution 
A question having been raised whether appli 
cation was according to law and served as a 
step m aid of execution lltld that the state 
ment made by the other decree-holder in the 
pursha d d not amount to a relinquishment or to 
an assignment of his interest in the decree The 
application made in reliance of the alleged 
relinquishment was mistaken It was howescr 
made by a person entitled to make it and was 
thus m accordance with law (1931 L 600 
Foil) 58 B 498=36 Born! R 437" >934 B 
9 16 Before the expiry of one year from the 
date of decree, the decree-holder pul in an 
application for execution in accordance with 
O 31 R II and on the same day he also 
filed another applicat on for amendment of the 
first application by svhich in effect he prayed 
that a precept be issued to the D strict C^rt 
of another d strict for attachment of money 
standing to the credit of the jndgment-debtor m 
the Allahabad Improvement Trust The appli 
cation was accord ngly amended HflJ that 
the tpplicslion was one in accordance svith 
law and a step-in aid of execution 146 IC 
991 — 1933 AL.J 909 = 1933 A 84} Applica- 
tion against minor whose guardian was dead 
before date of application is good to give a 

CC\f —iSO 


fresh starting point of limitation 65 MLJ 
374=14510714=1933 M G95 ,i 936 N 77 
(17 M 76, s-s G 1047 and 19 A 337, Not 
Foil) Filing bfbatta memorandum for arrest 
1998 M 563 (Ste also 98 M 399 Rd on ) 
But mere filing of rrccipU by decree holder for 
costs on account of maintenance ofjudgment- 
debtor in jail 11 not a step-in aid 1928 L 443 
See alto 92 ^ >96 22 C 897 (Ste however 63 
792i tn/ro) The despatch by money 
order of the sulwistence allowance for thejudg 
ment-debtor in jail to the jail superintendent 
who under O ai, R 39 (4) is the proper officer 
to whom the payment should be made is “an 
application to the proper Court to take a step- 
in aid of execution 140 IC 498=63 ML.J 
799 But see 62 I C 4B0 Application for pay- 
ment of money deposited in Court 1$ step-in aid 


138 ILR (1038) Lah 586=40 PL R 494 = 
1938 Lah 678 An application for delivery of 
propertv by a decree holder tvho has purchased 
the property m execution of his own decree is 
a step-in aid even though the application was 
dismissed for non payment of batta 30 L W 
683=57 MLJ 460 Cl (5) ofArt 182 docs 
not require that the application to take some 
step-in aid of execution of the decree should be 
made in the course of execution proceedings all 
that It requires is that an application should be 
made to take some step-in aid of execution of 
the decree That application may be made in 
connection with any other proceedings which 
may not be strictly speaking proceedings in 
execution of the decree, but which affects 
the execution of the decree 7P 708 = 9 Pat 
LT 817 1938? 612 (filing list of witnesses) 
The filing of a batta application by the judgment 
creditor in an execution proceeding for sum 
moning certain persons to attend Court and 
give evidence to show that the objection of the 
judgment debtor that the decree had been 
satisfied was unture is a step in aid 1934 M 
710 also application for appointing receiver m 
pending execution proceedings 1929 L 57, 
also application of the decree holder to file list 
of movables under O 21 R 12 31 Bom L R 

1291 also application by the decree holder for 
leave to bid at the execution sate 53 M 390= 
1930M 588 58 MLJ 406 Ste also 13 L 
153—33 PunjLR 84—1931 1- 6> (FB) 

(Majonty holding that the question must depend 
upon the circumstances of each case) The 
execution of the attached decree on the appli- 
cation of the attaching decree holder is a step- 
in aid of execution of the decree in execution 
whereof the attachment has been made 132 
IC ^7=1931 L 703 A decree holder having 
been adjudicated uiv^lvcii on his own appli- 
cation the Offiaal Ass gnee sold all the debts 
due to the insolvent to the appellant It 
appeared that, after the insolvency, the original 
decree-holder filed an execution ap- 
pl cation and the appellant who took out 
execution later on relied on the application 
filed by the ongtnal decree holder as 
a tte(^in aid lltld, that the original decree- 
holder vAio was on record, was entnled 
to exeeuTe the decree, and that hu insolvency* 
was not material as the Official Assignee had 
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trantferrcd all his rights, and that consequently 
the transferee could rely on the prior application 
as a step-in aid 41 L W 295=1933 M 383 = 
68 M L I 392 The institution of a siut under 
S 6t of the Oudh Rent Act constitutes a stcp- 
in aid of execution of the decree for arrears of 
rent, as the decree passed m such a suit requires 
the tenant to pay up the arrears svithin a certain 
tune, in default of which he is to be ejected 
1939 OWN 134=19360 248 i'eeaiiolLR 
(1939) Nag 367=1938 Nag 19 (application 
for subsjifutjon of names m place of original 
decree holder) , 1940 Lah 337 (application in 
partition suit for preparation of formal decree 
sheet Oft stamp paper), 1937 Sind 108=31 S 
LR 14, igsgOWN 219=19390 155,1940 
bom L R 507 (application for final decree) See 
alsa^oCWN 300=1939 Cal 4C8 (apphca 
tion for final decree after final decree is passed 
IS not stcp-in aid) See aho 18 L 671=39 
PLR 680=1937 L 404 

(3) What Applications do not amount to 
STEPS IN AID —Application not indicating how the 
Court IS to assisit the decree holder 1925 C 
1135 -^rr fl/ro 150 I C. 866=36 Bom L R 115 = 
1934 B H3 (q) Mere filing of an affidavit by 
the decree holder stating that there were no 
incumbrances 01 er the property 22 A L J 
410=78 1 C 63: But the filing of affidavit of 
revenue is step in aid 47 C L j 362=1928 C 
30a Butj« esntra 6 P 694=108 IC 430= 
1928? 1^5 A “counter^statement" filed by the 
decree>holder in answer to an ppUcation by the 
judgment'debtor to enter up satisfaction of the 
decree is not a step in aid 42 M L J 303=45 
M 46G See oUo 50 M 49 , 64 M L J 345 = 
*42 I C 197=1933 403=37 LW 455 An 

application made to the Court to record a part 
payment or adiustment of the decretal debt 
under O at, R 3, C P Code, is not a step- 
in aid of execuUon which will prevent limitation 
running under Art 182(5) Such an apphca 
tioft to record an adjustment under O 21, R 2. 
IS a mere certificate and is no application at alt 
underArt iSiorArt lOa 43BomLR 08 o = 
*98 I C 206=1942 Bom 17 A mere adjourn- 
ment has been held not to be a itep-m aid of 
execution, although an application for 
adjournment in order to obtain firrther evi- 
dence has been held to be a slep-m-aid 1923 
D 21O (27 C 283 Ref) An app ication for 
lime to put in a petition for substituted ser- 
vice IS not a step-in-aid 35 L.W 301 = 1933 
M 671 = 65 M L I 271, 152 I C 987 = 1934 P 
OOj An apphraijon by a decree holder under 
^ 3 '^ f* P Code, for transfer of his decree to 
another Court for execution, in ignorance of 
the death of the judgmenl-debior, is a slep-m 
aid of cxecuii n (17 M 76 and 33 C 1047 
Foil iqAII 347, Di« from) 151 IC 767= 
36 lV>m CR 510-1034 B aCG 1934 L. 55 
But M tiitra 1034 A L.J 8 r 9 ”t 03 l AU 463 
Aft app<-al tcainii an ord-r dismissing the 
appiiratinn of the judgment-debtor to record 
• atiiUetifin of the decree dors not amount 10 
■ft appeal' wmJ In the meafting of Art 181(5) 
arvj w Mil 1 not rase 1 initaiinn for exeruiion of 
H'e d-cree H R (,041) M*d 703-53 U 
hltJ-fipjl) S M I-.J 6 i4 
M-'-aiion ceriificate of transfer is not 


application for execution 23 ALJ 977=90 
I G 274 Such an application does not 
become an application for execution, merely 
because st was made in a form prescribed for an 
application for execution it P 785=1932? 
309 An application to the Court which parsed 
a decree and transferred it for execution to 
another Court, to recall the decree from that 
Court and to send it back again to that Court 
for execution is not a step-in-aid of execution 
for It took the decree holder no nearer exccu 
lion than he was before the application 
1942 N L. J SOI See also 1937 
R 406 If the application for transfer is 
incompetent, because the Court to which 
the decree eought to be transferred has 
no jurisdiction to entertain the same, it 
cannot ^ treated as a step-m aid I 93 ’ 
P 309 nor an application to recall decree 
from transferred Court after the same has been 
returned with certificate of non-satisfaction 1937 
Rang 406 An application for a copy of the 
decree to be executed is not step m aid 39 M 
LJ 572=60 I C 117 The payment of pro- 
cess lor issue of a warrant of arrest in execu- 
tion of a decree where the baita memo itself 
does not apply for the issue of process is not 
step m aid 47 MLJ 537=82X0 497 »925 
A 646 See oiso 64 MLJ 692 = 1933 M 438 
=38 LW 766 Mere service of notice 0 P 
277-8 FatLT 652 = 1927 P Applica- 
tion by decree holoer for extension of tune to 
file incumbrance certificate 53 MLJ 766= 
106 I C 648—1928 M 143 Application for 
payment out of money in Court 48 MLJ 
500—87 I C 989 Mere drawing out of 
money without any application 144 I C 60 
=38 LW 205 = 1933 AS 597 Set eilso 29 ?it 
LT 793-1941 PWN 559 -» 94 J 
(application for withdrawal of mon^ awarded 
upon rateable dislribuiion) Where, on an exe- 
cution petition being put m, notice was ordered, 
and, on the absence of the judgment-debtors on 
the day fixed, the Court passed an order 
directing attachment, this docs not mean to be 
a step in aid of execution 45 MLJ 680= 
1924 M 186 An application by a decree- 
holder to be put in possession of the property 
IS not aitep-m aid 2 P 249 Buts««'i/ia 24 
M 185 Jf} A 477 27 C 709 35 B 452 , 57 
MLJ 468=50 LW 683. 50 A 211 
— The application for stay is not a step-in-aid 
of execution 1923 B, 218 An application for 
the revival of previous proceedings for execution 
is a step-m aid 64 I C 727 Suretv for paj- 
ment of amount of mesne profits— Application 
for ascertainment of amount does 
decree alive 47 B 778=1923 B 3 ®^ r ^ 
warrant returned unexecuted — Order for irMn 
steps not step-maid 18 L. W !O9=l023 M 
CQo nor application (o attach property be7ona 
executing Court's junsHiction 90 I C 93 '’*“ 
1926 A 95 But su 14 R 550— >63 I C 4®3’*' 

1936 R 271 Nor application for 
judgm*nt-debtor residing outiidc British India 
1910 Prih 27=180 IC 73O Wherr an appli- 
cation for execution was made to * 
which ongmally had no Jiirtulicuon but *uo^ 
quently acquired junsdicuon, and no • - 

was made after 4he 

junsdict on IhU, that the application di 


Arr. 1S2] 


Tfe LmiTKTiox Acr (IX or 


NOUS. 

ore ts-aace. [n M 640 (P. C.\ Rrt c«} 
60 C. 1176=57 C. W N ii 67 = iQ?t C. cc^v 
^^'fcerr a dc c - f g has b w i ! -r rt*T\i» 

tjoo to aa^th'T Gxrt, aa appLcati'i made to 
tht Ccast froea ^l:>ch t^e dfcrcg ha* bem 
traasf-TTfd a rot a s P s^7=7^ 

I C. 608. S>r el-o 63 I C. Ii6=»r6 C.\\^ 
* 05 . An aopl-caoon b* lh« tran'*‘*rtr of a 
d'etre to ramarute ha nawtr fv that rf th^ 
ceerrr-hold'T a a str^in-aid of rercotioo P 3 
1C. 113=1955 N 303. 1033 R 55-M4 * C. 
310 Sft cla 47 L.J 447 \N>rrr boththr 
partje* apply to t*»r Court to pea’pooo the 
hrarug cf a pcndir* rtrcution I'tin a \ie*» to 
amt-e at a cotnprotaae, the application ««> made 
cannot be considered a sfep-in-aid *5 Bom 
L.R. 40O=i9'*3 B 461 Nor an application 
for an injunction to rertrain waitc lr\ juifcmenl 
debtw ig Pat L.T 798 = 1938 Pat i8J Decree' 
holder purchaitng portion of th- propert)' — 
Application for possession under O at, R 95 — 
Subsequent execution application to rccoxer 
d*erce amount not satisfi^ — Same filed after 
three ^Tan of onspnal application but 
wiihm three >ean of the application f r 
possession fftU, that the application for 
ptKftsgon not a ttop-toa^ and that 

S J4 (3) did not apply to the case *0 as to 
lave limtatioB, because the reliefi <ought m 
the two proceedings uere uholl) dtstmcl $0 
A 670=96 A L.J 498 = 1938 A 368, It P 513 
= 139 I C 843=1933 P 380 but u* 50 A 
3tt, 1999 A 390,30 L\\ 683=57 'I L J 468 
IVbere a decree-holder purchaie* property in 
execution but loses posiession of the same m i 
separate suit by a third party, his fresh apph* 
cation tor execution or for reMval of execut on, 
if one u maintainable, must be filed within 
three years of the trial Court’s decree 50 A 
ati>-io7lC 43=1938 A 46 An opposition 
by the decree holder to the judgment debtor * 
application to set aside the execuiion sde i* 
not a step-in aid of execution 1939 I 539 
Per S’u/aiman.J— The deposit of preemptnn 
money within the time fixed by the Court is 
neither a proceeding in execution nor 


step-in aid of it 
= 1939 A 953 


ffi’; 


[, J, contra ) 51 A 
sending of the decree 


ca 3 *vt Tm\e^ I n iU»i\'m Js .(f ^ 

^c^eimiO I MUl bi4 An a,'i>lnAtK>« 
W rxx! Ui-ijt er ca wel an tew'nlu.e 
»a*uf*ciiva 1-ef a d-oee I' re\i\e iV dciree, 
whwh atwr'fvs to t*^ lw\t\l stan 1* satutiev) 
carnot be rr{sn,*evl a* a ^V^'-la>a J inT evex-u- 
tion of l*iJt I'ecrre, whi *\ indent atui uiilil 
K ts rcMvevl. las no jinluial ewstriKe. ^v» 
L.\\ 407 = to^Q Mil lii l'a\t«ent t\f a 

pcciton of decree am nmt out i>r C\H«rl will nv't 
save Iimtation N. 30 provixo i{jd\u\gtv» the 
case loji \l«J 10 x 5 -Ste tuy M 
Uncertifi-d jvoment b» one drf n lant l\c 
hni<cJf onJi' — IjcniUtion not cxfemlol a^tuot 
others 1033 \ l-vT »Pf 5 \n InfnulvuHu ap- 
plicati Ml f ir rxevuti m i* no tlr{win-atd h K. m't) 
= 1035 R 517 Decree f'r |x««rs»iMi on ivo-. 
ment ofev'mpeiiMti >ti — .Vpplusti n f rextenmn 
of time fir pitmetit t< not steji-ltivski n>^o 
M\\\ 079-51) M I~J 570 memorandmn 
for the retuni of #tle pajvrsorati ora) «(>. 
plication for crsnl of time to file the sale pi)>rrs 
or an afTilsMt filetl suturxpient to the J'elunn 
for leave to hi 1 is not a slr|>.uioid l|Ul M 
^\ \ 413 An opphcshMi iiudrrO ni, ktCU 
not a step-in aul ofcxerntnii 153 I V, ij'h g . 
1934 P Coi An application fir executions gahui 
a arid ponon ts n<il itt ac<xvdt(tfo%ulh}nr amt 
cannot amount to an application for lAKliiif 
steps m-tiJ 1934 A I..J U.f(''4 A W U ^og 
Bit w 1931 h 55 An npplicalioii fit re* 
construction of a decree iletiruveil b) liie is 
not a step-in aid (4C W sCg, Diit ) >50 |C 
866=36 bmi L R i»5=«03» 11 113 (a) Ilie 
obtaining of a certificate of sesfclt or rertaht 
documents from the oflice of the iiih-rrgU> 
trsr caunol be railed a step in-ald . nor the 
fact that the decree-holder got harx rrrialii 
documents fi'ed by him in the previous exe- 
cution 9 Luck aOO-ioOWN i 95 i*-inH 
O 436 An order f>r altiichmeiU <f ilie 
d (Tee songhi in be evrmfed rnaiiof )>r treat- 
rJ as a step lu ai I ol the orihliial drirrr 
H 9 IC gjo-iiljt C 231 An npilirail.n, 
fir n copy «if a itcrrce rniiiint hr said to 
lira stepui-iKl I }5 1 C 915 {a)~IOJ3 A 
LJ it3()' 11)33 '' 75 *^ {') An np| hraih n, 
to ennstitulc a aid « I rxeriilh n, lia« 1 1 

be filed in tlic esrnitlnn prorreiUng llsfjf, 


for execution to another Court is not l>y itself ami not in any other suit 1 r ptorrrding! 


1 execuuon of the decree, though an applica- 
tion for such a transmission may amount to 
taking a stcp-in aid of such execution 37 A 
LJ 553 = 115 IC 065=1930 A 390 Pay- 
ment made out of Court does not operate 
as step-in aid of execution 1935 A 5 \ K 531 
“ 1935 A 259 Set iG MIJ 233 n’C), 
nor certification of payment under O si, 
R 2 (1) Sft 137 1 C 7611 = 1933 O 1411 
(TB), ig33ALJ 256= 1933 A 364 = 146 I 
L. 836 = 55 A 393) , liecanie under ihsi rule 
no apphcaiinn is neceuvry 137 I C* 7fn— 

19320 i 4 ii(rn), f) i utk w(ifi-.mo\\ 

N 1351 = 1034 O 436 fn infer 1 1 save 
limitation, the payment nui«l fall in wllli I) e 
proYisions of S 23 Derter hi 1 1 n'* (etllfi a 
non is not an ■[■pllratiiin In the Onni (ft} 
lA 30 Rel on) i-jf I (. tj33 = 3e, (M\ N 


(34 I 

1193 = 1931 C 710(1 ft) A rniifi atl 
• (7 a ■ 


payment made l/y a dene^ I I h 
oecree is ifatufe barred, /i 0 ( 


I If 


after It' 
it'f hi alf 


however, inliiunlely ruMiierled the I liter in Mil 
be willi die priKrrdingt if the firinrr. 
WIere a thhn tii attached imiperty It all iw. 
ed a anil by the deerrr Iml Irr to irl adde Hk 
order all iwiiiu llir rlaliii lanini he rrynrded at 
a sieikinali if rarrullon so at to live 
llmllatim fr a firtli rarnitl n a| | tirallon 
filed bry< lid three years of III'- dtnluil of llir 
prior e«ei nth u prilijon, tli'nidi wlitihi tliree 
yratt t r ll e Iinal dim IujI i f I I< dec Israli ly 
*dl 54 t U 4'.-(l*iii) 2 M f I 7 '.f 
(r) t)aAi Arm Atint— An ai|tiiai in to 
(he ( in( 1 1 |ny < nt >11 ney hi Mil fadl n 
I r a ifetiee It a ile|a n a( f 1 1 et" ll n *>iiiii 
an ai 1 lit all n i>ee In 1 l-e In ur tl< r *7 B 
* " ’71 Hi I ( till (ri II i|r i.fl ). , 
4)0—1017 Oilh 134 tb I r All Dll 
I) a| I H sD »n ri'e 1 t »> t ei*««silly I e |n 
writ) « tl fit tf (I • J-e|ile,i,y ,f 

n(l<M at I i an x, tetri*! •jill aii i 
were tintf / f affe«t at I ft afitiltll 
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and a second application was filed after the 
«tpiry of three years from the first petition 
but within three yean of the subsidiary appli- 
cations, htld, that the later application was not 
time barred 7 R 133=117 IC 578—1939 
R 153 A verbal application for amendment 
of the petition for execution which was already 
m proper form cannot be said to be a step- 
in aid. 1930 C 304 An oral application by a 
decree holder for time to make inquiries as to 
the legal representatives of a deceased judg 
menl-debtor is a step in aid 151 I C. 767= 
36 BomLU 510=1934 Bom 266 As to pre- 
sumption of an oral application from the mere 
facts of certification under O ai, R 2, see 
137 IC 768=19320 148(FB) 

(d) Application in accordance with 
Law — DcpEcnvE Applications — Whether 
an application which is defcctne should 
be treated as one m accordance with 
law must depend on the facts of each 
particular case and no hard and fast 
rule can be laid down in this ^half 27 S L 
^ S 341 What has to be looked 

IS whether the executing Court would or would 
not issue execution on the application as pre- 
ferred to It The expression "in accordance 
vnth law” must be taken to mean that the 
application, though defective in some parti- 
culan, IS one on which execution could law- 
fully be ordered If the omissions are such as 
to make it impossible for the Court to issue 
execution upon it, it must be held that the 
application is not in accordance with law But 
an application in substantial compliance with 
the law will be eiTectual to stay the progress of 
limitation, whether the Court admits, or rejects, 
or returns the application or allows it to be 
amended 3O L R 643, 1034 A 307 

See also 38 L.\\ 877 = 1933 M O72, 1937 O 
WN 169 = 167 IC 34=19370 233, 1037 
S loS, 1939NLJ 596=1940 Nag C7 The 
words 'in accordance with law * are not neces- 
sarily limited to the proMsions of law contained 
m O 3 and O ai if the taw required that 
an excaition application should be accompanied 
by a particular certificate, but if it is not so 
accompanied by a certificate, that application 
will not be in accornance with law {IbiJ) 
Even if the previous execution application was 
aismmed on the ground of gross carelessness 
because the judgment-debtor % name was wrong- 
ly spelt. It IS an application in substantial com- 
pJunce with the Jaw to save limitation, whe- 
ther It was admiiTcd, rejected returned, or 
allowed to be amcnd^ (53 C 6G4, Rel on) 
M5 7 C. 102=1924 r tS'i TTic words *m 
accordance with Uw ' in Aft 182 (5), are 
general and cannot be construed to mean only 
m accorJanre with the Ciil Procedure Code 
f*i expression applj ing in accordance with Uw 
In Art iOj (5) means applying to the Court 
to «Jo soineihing jn exerulion which 
W law that Court Is competent to do and It 
mean applying to the Court to do 
eidrr to the decree holder a 
presumed 

Oxirt i.5* J ^ must have known the 

incnnpelcnt tij do 1937 Pat 532 


Sit also 1939 Smd 272 application for 
arrest of person not liable under decree 
js not step in aid) See nbo 52 L.)V 415 
= (1940) 2 MLJ 502, The expression ' in 
suxordanee with law'*^ does not necessarily 
mean an application prescribed or required by 
taw An application would be m accordance 
with law, even though it is not required by 
law, provided it does not contravene any ex 
press provision of law or conflict with any 
principle oHaw The words ‘m accordance with 
law” arc adjectival not only to the words "to 
the proper Court for execution” but also to the 
wor^ "to take a step in aid of execution ” 
Therefore it is necessary to show that the pnor 
application which is relied on as a step-in aid 
of execution was in accordance with the law 
of limitation, is, was within time 170 I C. 
»89=r937 Sind /2r See else 1937 Sind JOB, 
1938 Mad 323 =(i938) i ML] 135 An 
execution application can be held to be not m 
accordance with Jaw or if the defects, or omis- 
sions to be found therein were such as to make 
It impossible for the Court to issue execution 
upon It. and not merely because if was defec- 
tive m some minor particulars An omission to 
comply with O 21, R 12, C P Code, , 
failure to annex a taltia or inventory of the 
property to be attached, cannot per n be held 
to render the apphcaiion not m accordance with 
Uw iGPatLT 954»»937 PWN 957=*»?3® 
Pal 75 An application for execution which is 
not accompanied by a copy of the decree can 
not be held not m accordance with law, 
l^ause there is no obligation on the decree- 
holder to produce a copy of the decree under 
O as, R ti, C P Code 46 LU 
200—1938 Mad t44«»fi937) a MLJ C81 
«Jio 1937 O ^\ N io 9=1937 Oudh 233 
Uhcrc the only defect in an application for 
execution is a mistake in the descnption of the 
suit given in it, the application is one m 
accordance with law within the meaning of 
Art «B2 (5) 42 C^^N B42 Set also 
1938 PWN 73 Tlie mere fact that more 
money is claimed in execution application than 
what IS due would not render the application 
one not m accordance with law It is not 
every delect contained in an execution appli- 
cation which renders it unavailing for the 
purpose of saving limitation under Art iBa(5) 
1940 M U N 547=AIR tgjo Mad 8^3 
An application presented by a person on his 
own ^half and as next friend of his minor 
broihert cannot be held to be not in accor- 
dance with law on ihe ground that the ap- 
plicant did not get himself appointed as 
next frieflcl I9|0 Mad 893 An application 
made to n Court passing a decree to e«cute 
It in respect of property situated oumde m 
lemtorial junsJieiion » an application 
to a proper Court and is in accordance with 
Uw and is cfTcciive to constitute a 
atarling point for running of limiiation, 
alihougli ihe Court has no junwie- 
(ion to carry on such execution 
Rang 271— 14 Rang 550 An a^ 

plication by the dccrcc-hol ler for 
tncsiion of the decree for exeevtion , . 
Court which does not in fact exist but »*t 
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the decree holder wronst) behev-ei to extst m 
one • m accordance wth law” A mistake m 
the description of the Court to which the 
decree-holder requests that his decree may be 
tramferred is a mistake of fact, and cannot 
make the application one otherwise than 
in accordance with law, so loni; as 

he wants his decree to be transferred 

to a Court with jurisdiction to execute 
his decree 1039 Mad 378«(iq39) I 
M L.J C27 SreeUo iq^o Pat G77 Where the 
Court dismissed the pnor application in the 
following words ‘ Decree holder absent, apph 
cation IS incorrect It is reiected krlJ, that 
the order of rejection should contain an ex- 
press or implied finding that the application u 
not in accordance with law, and that there 
was no deftnite finding of the Court to that 
effect, and that the appellate Court can consi- 
der the presnous application to determine if it 
was m accordance with law 143 IC 763» 
16 N L.J 47 St* also 1039 N LJ 596=1940 
Nag S7 Even a defectue application for 
execution keeps decree ali\e as step in-aid 88 
I C. 266 = 1935 L 535 Ste also 1934 B 64 
1933 N 236, too IG 475-1937 L to6 6 P 
4^0—1927 P 324 An execution application 
without filing succession certificate is good as a 
st^in aid of execution 31 NLR 136—153 
IC 953— 1933 N I An application made to 
a Court passing a decree to execute it in respect 
of property situated outside its territorial juris- 
diction IS one made to a proper Court and is 
in accordance with law and is effective to con- 
stitute a fresh starting point for running of 
limitation, although the Court has no junsdic- 
tion to carry on such execution 14 R 550— 
163 IC 403—1936 R 271 An execution 
petitiod filed after the institution of insolvency 
proceedings without the leave of Imolvency 
Court IS not one in accordance with law 59 
M 759=163 IC 376=1936 M 284 = 71 M 
L.J 180 Set alto 41 PLR 799=1939 
L 270 ^Vhere the previous application con- 
tained only minor defects which would not 
vitiate the application it would be a step-in- 
aid 143 IC 762 (Nag), 143 IC 469=1933 
S 78, 1936 AMLJ no Omission to give 
form of notice to be issued is a minor defect 
142 I C. 435—1033 R 87 So also omission to 
note time and place of scnficalion 159 I C 
494=1936? 62 Wliere the guardian ad hirm 
of a minor judgment debtor had died, but all 
the same an execution application was made 
against him, the application w-ould be a step- 
in aid 134IC 1107=1931 L 63G An appli- 
cation for execution against two judgment 
debtors, one of whom was dead at the time, 
saves limitation against the SiMng judgment- 
debtor and the legal representauves of 
the deceased judgment-debtor 1933 Nag 
112, 106 I a 391 = 19*7 M 1103 

St* also 39 ML.T 336, II p ..gi 
138 I a 91-193* P 222 1938 M 335 
-(1939) t MLJ 125, 1937 Lah 793=39 P 
LR looS, 41 L.W I73-I93'5 M 161 
=68 hfLJ 2C1 All tma ySifr applies 
tions against wrong persons as the legal 
representatives sa\-c limitation 133 I c 
262-1931 O 3t3, 4t L.W 173-1933 M 


161-68 MLJ 361, 55 LW 4t5-(i94(,) 
? ^ (Decile againil joint family m 

hand! of defendant —Application fot atteit of 
defendant sates limitation) 40 PLR as 
(aMication made bona fide against dead 
judgment debtor or wrong legal representative 
is itep-in aid of execution), 1937 Pa{ gg- 

i Execution application by son in respect of 
ccrce obtained by father ofjomt Hindu family) 
Hhere the only defect alleged in an exeutiot; 
application against legal representative is that 
his name is not mentioned as such m the ap- 
propriate column, the application is still one 
in accordance with law 45 LW 4^7=1022 
M 380— (1937) * MLJ 453 Formal defects 
m execution application are immaienal und 
would be good as steps in aid 45 C L.J 86 
Apphcalion for execution against wrong person 
by bona fide mistake 5 Pat L T 217= 
1907 P 93 Uhete the applicution 
did not specify the mode in which the assistance 
of the Court was required, and it appeared 
that the object was to realise the decree amount 
by sale of property, held, that the application 
was valid m law so as to extend limitation 128 
1 C 249=1932 L 534 An execution petiuon 
in which the name of the defendant is given 
wrongly does not cease to be an application m 
accordanre wiih law 119 IC 596 An ap- 
pheabonfor execution in which, owing to inna 
fid* mistake, the minor judgment-debtor was 
described to be under the guardianship of a 
dead person, consiiiutes a step-in aid 4 P L.T 
54 = 1934? 333 a Diaior judgment- 

debtor was wrongly described as minor m execu- 
t on pet t on and notice was issued thereon the 
deerre helder is entitled to compute the period 
of hmiiatioii for a subsequent applicaiian 
for execution from the date of Issue of 
such notice iiB I C 237 (All ) An apphea- 
Mon for execution made against one only o? two 
executors under the iana belief that he was 
she only executor and that the other had resig- 
ned IS an application inaccordancewilh law and 
in any event it is an application to take a stco- 
ii^d UP 508=189 IC 840=1932 P 
306 A mere mistake m the calcula- 
tion of interest in an application for exeutl^ 
“^ifi application one not m 
accordance with law 43 A sxo=6'i in 

6 OWN 639-.37 I’a 'S' I? ’ 

nor moji dmc»I cmir th, daenplion of 
drfrndnnl i937 A 397 HTirrr m , mn which 
Wl. under S ii, Gour. Frc An, n deerre u 
paned nnd ml»ranmtly n 6niU drcrcc „ 
form amount larger than the amount InTS, 
on winch court feet hate been paid, and the 
Court dcmandi the dc6at court lie and m 
appheahon for cacmiton u 6Icd without t“ 
paj-ment of juch dc6cit court fen, the applin- 
Uo^nnoi fall within Art. lOj (5) mjl, ”, 
Ui^orc a ttcp.m.aid of caccuiion i,„ 2 

'm, Paymenr^ 

additional fees is step-in aid a p Boo^^ P 

n p“rvj^" apphcation ui?der 

R i 5 («) O 2i,C.P Code, tfiough defeetni- 
saves limitation A notice under K aj o Vf 
issue^n a def^i-c application saves IimiUtoi 
I P ^ 2 P 597 ‘In arconfince with lavr" 
u a phrase adjecuval not only to the word. ‘‘Znl 
per a«rt for execution" but aJio lo^ wS? 
-toukesome siep-io-aid of execuuon^' ^ 
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L R 126=1922 S 297, 137 I C 763=1538 O- 
1^8 (FB), 27 SLR 214=19338 34 '. » 93 T 
S tzr Adecr«undcrS r5-B» Dckkhan Agn- 
cuBumcs Relief Act, passed by consent of tbe 
parties docs not require fci be made final Where, 
therefore, the decree holder applies for 
mafirtj Ihe tfectte final or abiolitte, the 
application and the Court’s order thereoa 
making the decree absolute arc not in accor- 
dance with law, and the decree is a nullity 
and cannot be regarded as a stcp-m-aid of exe- 
cution so as to save limitation {Jbid ) Bui see 
*937 L 404 Where, under the terms of a 
decree, the surety was liable only to the extent 
of one-sixth of a decree, but nevertheless the 
decree holder applied for execution of the 
whole of the decree against the surety and the 
judgment-debtors and that application was 
dismissed as incompetent, it is not *an 
application in accordance with law’ so as to 
save from the bar of Imutation a subsequent 
application for execution The former was for 
a relief which the Court had deuded could 
not be given and which was entirely outside 
the law. JO P, 183 = 131 I a 815 = 1931 P. 
374 An order deciding that an application for 
execution by one or tw© or more plaintifij ts 
not competent, amount* to holding that the 
application ts not ‘ jn accordance with law” 
6a IC 507=15 SLR 11 Execution m 
regard to two suiu— hpplication not according 
to law with regard to one— F/fect of 163 
IC 841 = 1936 ALJ 571 = 1936 A 467 An 
application tor execution, though not duly 
signed and lenfied by the decree holder, but 
actually signed and lenficd by the pleader m 
the original suit, is in accordance with O 21, 
R n (3) siBoinLR 335 = 1929 B > 9 ® But 
w 61 hi L.J 516 Presentation of execution 
application by pleader who has no rakalat from 
hi* client, IS not one in accordance with law 
44 LW 528=165 IC 659=71 MLJ C04 
See eho 1937 Mad 7O0 Application signed 
by the vakil, who does pot profess to be ac- 
quainted with the facts of the case, ts not in 
accordance vvith law An application for exe- 
cution which does not contain an) description 
of the property and other particular* required 
by O ai, R 13 cannot be deemed to be 
•an application in accordance with law’ 129 
1 U. 159 (i)=32 Bom L R 1368=193111 *28 
Sft oho 42 Rom L.U 423=1940 U 250, 
51 1 >.\S 42C«(i940) 1 Ml. J 477 If the 
application is signed by a properly authonaed 
penon, »i is in order Non pruducuon of She 

C wer of agency, if its produciion is ordered 
y the Court, may eniaij the dismissal of »he 
•pphcalion but il will not render an appli- 
cation itsrlf, otherwise valid, invalid 159 1 C 
404 = >936 P 6? hShen the application is 
cefective m matrnal particulars and 11 rejected 
as bring not m arcordancr with Isw, the anpli- 
raiion iiiuit l>r regarded ai not having L^n 
Jitrwnmi at all 13) \ C- f-&l »- 1031 N 154 
(Fll) NNl ere the previous rxrriition applies- 
wav tv t m acconlance with law and ibe 
orcrrrt.tder refusetl tr» cerrecl tie same in 
spite of It r Onin s order, hU, that the execu- 
(e-tlfion not lase limitation 1931 A 


728=131 I G 33 (2) An application which ha* 
been returned for amendment but not re* 
presented » sufficient to save limitation 143 
IC 644=1933 M 568=38 LW 224 But see 
44 LW 59=1936 hf 613=71 MLJ 336 
An execution application winch does not con- 
tain the correct number of the suit, the decree 
in which It IS proposed to execute, cannot 
be deemed to be an application in accordance 
with law It has no judicial existence after 
il u returned without being filed for rectifica- 
tion, and if It IS barred by limitation when 
re-prcsenled, any order passed upon it, dis- 
missing It, subsequently cannot avail to save 
Imutation for a fresh execution petition pre- 
sented contemporaneously 50 L W 793=1940 
Mad 2i5=(i939) 2 MLJ 864 
Unstamped Execittion appucation is ^oT 


NECESSARILY INVALID — WhcTc actjoji was taken 
on the applicatioQ and properties were 
attached, it will save a subs^ueiit appli- 
cation from the bar of limitation id6 I C. 
485= >928 M 142 

Instalment decree — Dcfaultin pavmcntof 
instalment under decree waived by decree- 
bolder— Limiiaiion rum from date of default 
86 1 C 1061 = 1925 C lot2 See eUo 85 I C 
784=1926 C 212. 42 Bom.LR 
Bom *48=1 LR (1940) Bom 317 Mortgage 
— Inslalirwit decree — ^Failure to pay instal- 
ment*— Execution apphcation—Efrcct—Step.in- 
aid of execution of all instalments 46 B 719= 
1922 D 194 

Starhvo EotvT— F ival orper — ^An appli- 
cation for execution which is accepted by the 
Court though out of time, starts a fresh 
penod of limitation 63 I C 844=23 Bom 
LR toi3 Under Art 182 fs) as amended, 
the three yean’ time ts to be calculated not 
from the dale when the previous application it 
filed, but from the date when the final order 
on such application 1* passed 34 C iV N 733 
See cUo 1930 P 207, 137 IC 768=1932 O 
r49 (FB), 6r lA 62 {PC) nofctl ra/re 
See 3 P 5^ under the article ai it was prior to 
amendment Per Dwisxon Bench —An order 1* 
a “final order” if it terminates the execution 
proceeding to far as the Court passing it i* 
concerned It need not be on the mertts An 
order of rejection or dismissal would be a final 
order 45 L W 457 =' 937 .’kl 3^5=^(1937) ‘ 
ML.J 453 (FB). 54 LW 7^0== (mO 
MLJ rotO, I L,R. (1938) Mad 326=’46* 

W 510=7938 Mad 113 See oho 41 
310=7937 C 16 'Final order* means finxl 
order itj the proceeding to which ihe »Pph* 
canon gave rise Ulierc the Judge ordered 
notice In issue to the judgment-debtor return 

able on the 13111 November, 1929, and on that 

date the cases were closed at the decree holder s 
request and he appli<xl for execution against 
ihesame judgment^eBiort on ftih ISovemuer, 
1032 Held that Ihe order closing the caie 
was the final order and the apphcaiiim was ill 
time Hie firt that the application nr exe- 
cuiion It wiihdrawn or struck off 0' *' 
request of the derrec holder docs not per* 
vent It from giving nw to a new ***'*1'1* 
point for Hmiuilon 148 1 C 43S**'933 ,B 
fiaalerin means an order which conclusi'''7 
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deadn thr maUer between the partm as du- 
tinguidied from interlocutory 149 I G 1 36“ 
1934 Pesh 23 flfjD 53 L W 726=1941 Mad 
67i = (ig4i) 2 MLJ 66 (Order slatmi? that 
appeal has abated) Seteiio 1941 ALJ 4!k>a 
'94* A 371, 1 L.R (1942) A G58 The 
words do not mean an order which finally 
adjudicates upon the rights of the parties 
and disposes of the application for execution 
on Its merits Where the Court intends to 
dispose of the matter completely and no longer 
keeps It pending on its file, and does not merely 
suspend the execution or consign the record to 
the record room for the lime being the order 
must be deemed to be a final order >936 A W 
R 996 = 1936 ALJ 1140 = 1936 A 820 (PB) 
WTicrc the order striking off the case is coupled 
with an order for payment of costs by the 
judgment-debton to the decree holders, the 
Court must be deemed to have intended to 
dispose of the matter so far as itself is concerned, 
and such an order should be considered as a 
final order 1936 A 820 (F B }, (1937) iM 
LJ 453 (FB), 1940 Mad 28i«(i939) 2 M 
L.J 469 1940 Nag 301, 1939 Rang 406 1939 
Mad 841=50 L\V 3ll«=(«939) 2 MLJ 
671 An order returning an execution petition 
contemplates a final order to be passM at a 
subsequent stage afler the petition is re pre 
tent^, and is not itself a final order as it does 
not deal ju^cially with the matter of the 
petition Consequently, when an execution 
petition 11 returned for the purpose of remedy 
ing certain defects therein but it is not re 
presented by the decree holder, the order of 
return does not furnish the decree holder a fresh 
starting point for limitation 163 I C 354*44 
I~W 59-1936 M Ci3 71 MLJ 336 Set 
alto 1942 Mad 2i6=(i94t) 2 MLJ 1018 
Amendment of decree after filing of execution 

r etition if gives fresh starting point 161 
C 9G9-43 ^ 'V 390 1936 M 434-7® 
M L.J 700 Where the execution Court 
transfers the execution to another Court to 
enable the decree holder to '■eccive his rate 
able distnbution so far as the Court seized 
with the execution is concerned this is the 
final order 149 IC 136 = 1934 Pesh 23 
Stt alto 54 LW 34=igii Mad 731 = 

(1941) I MLJ 837 (Order returning ap- 
pliution for transmission of decree to another 
Court as decree had not been received from 
transferee Court saves limitation) It is not 
incumbent upon a decree holder to furnish the 
sale papers along with the execution petition 
Itself The duty of the Court is to sec whether 
all the requirements of O 2i, Rr ii to 14 are 
complied with Where these requirements are 
complied with, an order re urning the execution 
peution on the ground that the sale papers 
had not been produced is clearly illegal Such 
an execution petition must be considered to be 
still pendine, and the order returning it is not 
a ‘ final order contemplated by Art 182 (5) 
(*943) 1 MLJ 542 = 1942 M W N 

954 A Judge has jurisdiction to decide 
wrongly as well as rightly, and when 
the execution proceedmgs begin upon an appJi- 
caUon which is valid m its inception, for the 
purposes ol limitation, it does not matter whether 
the final order passed therein u in accordance 


with law or not, time will begin torunfiom 
the date of such final order So, the fact that 
m the previous application, no notice to the 
assignor of the decree was issued as required 
by O 21, R 16 does not make all the execu< 
tion proceedings void as if they never existed 
for purposes of limitation 149 I C 98=1034 
R lot IVhcre a decree holder makes an 
application to the Court which passed the 
decree asking for a certificate of transfer to 
another Court for execution, the final order on 
such application cannot be considered to have 
been passed until the dale on which the required 
certificate is prepared and handed over to the 
decree holder who has undertaken to present 
It before the other Court, and limitation ts 
It be reckoned only from such date and not 
from the date of the order of the Court merely 
directing the office to prepare a certificate 154 
IC 718=1935 ALJ 370 

WitO MUST APPLY Pf ORDER TO SAVE LiMI 
tation — Application to take some step in aid 
of execution need not be made during the 
pendency of application by the same decree- 
holder 1928 L 7 Execution application by 
decree holder auction purchaser i P 701 = 
1922 P 310 Merc mentioning the name of 
a person having several liabilities does not 
save limitation against him I C 557= 
1926 C 267 Execution application by defen- 
danl vtv decree for patmion gives fresh starting 
point sn favour of plaintiff 43 MLJ 379 
SetalM 36 C WN 772->39 I C 786=1032 C 
869 Sureties are not co judgment debtors 
within the meaning of the article 85 I C 
657“»9*6 C 267 Execution against sureties 
docs not save limitation against the principal 
debtors 1926 Cal 267, Ste e/roILR (1940) 
Lah 223=42 PL.R 723**939 Lah 587,1937 
OWN 680-1937 Oudh 351, 1939 ALJ 
4i5“'939 All 463 Steps taken by a person 
claiming advenely to the decree holder cannot 
be taken advantage of by the decree holder 
as steps in aid of execution Though the 
decree holder prefers obiecuons to the pro- 
ceedings taken by the adverse claimant, and 
though there might be an agreement between 
the decree holder and the rival to act in a 
particular manner , the steps taken by the nval 
claimant cannot enure to the benefit of the 
decree holder nor can the judgment-debtor be 
depnved ofhis right to plead Imutalion by any 
agreement between persons with interests hostile 
to each other, who have been carrying on 
litigation amongst themselves 1938 PUN 
652=«938 Pat 531 

Stay or exxcutiov by order or Court — 
Older of the Court refusing to execute tlie 
decree until the judgment u produced amounted 
virtually to a stay of execuuon and the penod 
must be excluded sn computing the period of 
Imutatson ior cxecuUon 84 I C. 598=19 

A L.J 9®5 

Res Judicata— Per Shah, J —An adjudica 
tion by Court that a certain apphcation u 
in time cannot be reruns dered when a question 
that It u out of Dme u raised at a later stage of 
execution prrxeedings 46 B 269 = 1922 B 
ti8 Stt aha 4t C.4\,N 310=1937 CaJ 16, 
1942 Mad. 5. 

pLZA lY BAR — A judgment-debtor u at 
Bberty to ran-, on a luhsequent appLcation for 
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. tViai it IS not mamtainablc on the 

S'f Tprl u^p^ptolion for' ,Scu.R» ™ 
barred by l.m.Iafon and hence rhciubsrqprnt 
aS'eabon war not valid rho»ld >.e rawed at 

The earbert porrible opportnnity aa L W 747 
'=P,or«aoaT TO wine.. AT^™ 

B£ MADE — 5« 4’ L W 5 = 69 

words “made in accordance with law to the 
words ,n Art iBa (s) u to b® read also 

along^with the concluding words “to take sonM 
JeSn^id of execution As an Intolven^ 
rl^Tt IS not a proper Court for execution, any 

fo Sll®d sWt>n»‘d ^vS^r'time 

not extend the period of limitation The time 
between adjudication of “/ipel) 

hit dirdiarge cannot be excluded I LR (194=) 

Nag 306 Application for 

already traurfetred not a .lep 47 “ 5®“^!! 

B <150 Decree transferred for execution 
ScMnd application to same Court for 
Certificate of non satisfaction obtained only 
lateS-Effect 89 IC 958 FullBtfi-- 

When a money decree has been transferred 
by the Court which passed it for ‘® 

EMther Court, an application to the 
(al to execute the decree. (6) and o tramler 
« to another Court for execution is a valid 
apphcHton and is a step in aid of " 

as to save limitation Per Sktmp. J — Th« appu 
eation to the first Court to execute the decree 
may be reS5dcd as an application to that Court 
m obtain the decree from the 
hat been trantfetted for l ,64 

nation in order to execute it *935. ^ 4^5 

(FB) A Court which ttaiumiw i" 

Iteeulion to another Court 

divest ilielf of all iti jutiad.cl.on >>“'1^” J“'“ 

ra-:i,fw"avi!:3|pUfoff^^^^ 

application made after transfer of decree to 
another Court for execution to tlie Court passing 
the decree fur certificate of part satisfaction ot 
the decree is not an applicalion for raeration or 
to take a step-in aid ofexeculion 78^^ 

19=5 L. a33^<.«Ii. loi I C ayg-aji N L R 1=6 
An application for execuiion properly made to a 

Court to which the decree had been transfer^ 
for execution but relumed by the Court und^ 
a misapprehension that a fresh certiticalc oi 
transfer was necessary, is, though never re 

presented, ncserthelcss tantamount ‘o » »''P* 
maid ofexeculion ill* 5I3'»39 * C 043-» 
ton P alW NM'Crc a decree was not shown 

l(> have been transferred to a Court «* “le 
time wl en the execution spplicali m vvas liieo 
m that Court. k/tJ. that such a proc^i^ 
was r>ot ast'p- III aii ofexrcut on C.. hO» 
aANN Kji-iosT Ca yji 
desree was i rd-red to be iraiuferred W the 
irist 0»uft to another Coift an a{ pJicaiion 
foe eieeuiion made m the latter Court « one 
rna 1» to 0* proper Couti though the papCT* 


muy not have “n'”"'' "Job 'au 

for execution is a step in aid 43 M L J 700 
iQ4^ M 72 Application to transter 
;rcxVcu.L-cSSrt having no g:»ma;y 

.tan ap* 

canon nldc to a Court P“" 

S'crTounidrufUtoria. l.»".n •!.= Chart 

“LSS.^Vb^,Tt^Xr“tbo't4,ror3 

"Sion of Uio old Court alrt"-', 

and an application was made by me i-aoiu 
which passed the decree for .1,5 

mat theVree^ should be fomard^d mjh® 
proper Court but 77=.58 C 832 = 

saving limitation 35 C « ^pljcation by 

, 3 , I C «49=»93< C 31 - PP p^sed 

the decree bolder to t , . jAVor’s pm- 

the decree to attach the J“'|8“„"‘„., ,uiic- 

petty beyond the tain of ta C 

non » one in accorfanee w™ la^^ 

to the proper Court, so S s j^as 

under Art 1 O 2 ( 5 ) B Cut E l 7 
not been shown ft' ° ©utside the 

that the JtJdg'r®"' for his arrest 
jurisdiction and the app ^ 

IS made on the face of it 0 me v^ 

had ‘a/eVo theprop" Court 1 B 4 

application IS not made to me^^ fransfer of an 
IC 769 = *939 *;"®couri to another cense- 

application from , .e territorial juns- 

nSSnt on 'he date of 

dicuon does not allect in . 

presentation matrtial u , . .^5 f^r m 

^1 W N 4 13 property not situated 

the application 11 to sell prop” T cannot 


SoS." rf ta S""l.J“°per "wi'to 

ta'5^Sd.n.on“or”ho Court If ft'^f 
holder had a ‘'"“jf* Ae aooliealion might 

tenee of .ueh movable., the appjieai.e. ^ ^ 

be .tep-maid 134 f " d„ree of 

The applicBlion f°' of (lr.1 Muimf '' 

Additional Munsif to the Umita* 

made tn accordance t ai5=«934 ? 

■^fe 'iXco-of 

Act IS some age^ for a dutm®' 

different from a Court ^ 59 the 

uon between a Civil Court a 0,1, 

Collector as such An ^ Bombay 

lector to enforce an avvard und be 

Co-operative Societies Act , Court, 

regarded as an apph«t»®" ‘ ,n*a.d of 

and proceedings so taken arc not 

execution »o as to ‘ n r^oni 4*1 ^ 

182 (5) 40 80m UK 839 “ ‘ W® for 

decree holder I application to ji.c decre® 

declaration r f his mortgage hen unon ^ 
u not an application wade * to me the 

to lake mine step-in aid of ex ^p^tf. ** 
decree for sale of the morigagrf ^j,o*c 

tl»e Collector is not certainly the 
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Descnption of application 

Penod oflirnitatjon Ume from which period 

J begins to run 



6 *[{m respect of any 

amount, recovered by execuuon 
of the decree or order, which 
the decree holder has been 

directed to refund by a decree 
pi^cd m a suit for such 
refund) the date of such last 
inenUoned decree or, m the case 
of an appeal therefrom, the date 
of the final decree of the appcl 
late Court or of the withdrawal of 
the appeal], or 

7 (where the application u to 
enforce any payment which the 
dcCTce or order directs to be 
made at a certain date) such 


LEG REF 

* Substitued by Act IX of 1997, S s 

^ NOTES 

duty It u to execute the decree ’ within the 
me&mogofExpl 9, Art. 182 146 I C 805a* 

^93 O 564 A Tahsildar deputed bv the 
Collector to enforce a deation under R 14 (5) 
of the rules framed by the Government of 
Madras under S 43 (i) of the Co>operative 
Soaeties Act is not a ‘ Court withm the 
meamne of Art 182 (j) and therefore an apph 
cation for execution before the Tahttidar u not 
one made to the proper Court for execuuoo 
and does not save limitation 50 M 9S7aat 
L.W 58-1936 M *50-70 MLJ 3t 

Aft 182 (6)— If a decree-holder has reali- 
zed an amount of money by execution but is 
compelled to refund that amount by a decree 
m a subsequent suit, he will be enuiled to 
take out execution for this amount under Art 
l8a (6) if the application is presented within 
three yean from the date of the final decree m 
the refund suit But lie will not be entitled to 
avail himself of this provision if hu decree comes 
within the prohibiUon contained in $ 48, 
C P Code, (ir) if 13 years had already ex 
pired from the date of the original decree 
\Vherc the decree was fully saUsfied and the 
execution case was dismiss^ on full satisfac- 
tion, the rubsequent application for execution 
for recovery of the amount which the decree- 
holder had to refund is in substance a new 
application and cannot be treated as a con- 
tinuation of the original application for exe- 
cution 4GC.IVJ^ 149 

Art 182 ( 7 ) —Compromise decree — Provi- 
tion for plaintifT executing decree on ececu- 
ling receipt >\-ithin 6 months of majonty— 
Death of plamUfT before majority— Execu- 
tion by legal representauve— LsnuUtioa 

Sumng point, 40 L\\ 875«i935M 107 {*) 
The words • such date 'in CL (7) refen to the 
date on which a default was made in payment of 
any of the instalments, and on the occauon of 
lath itfnlt, the decree-holder u entitled to 
enforce hts claim for the enure amount due cx- 

c C. 11^51 


wh,ch.h. cIm, h.d feconc 

O 334 'MS OWN 768-15,5 oJIt 111* 
IC 598-1934 ALJ 773»J034 A 

default delivery of certain property to decree 
hoIder--Each instalment of annuity js a clai 4 
under the decree and each default gives tuTta 
nghtt© recover property 54 lA a7a«5 R 

133-1937 PC 146-53 AfLJ d rfc) 
Instalment decree— DefauTt— Waiver ion 

'43 33 BomLR 459 -:m,b 
263.14* rC 745-1933 Pesh 14 .939 Smd 
49 *S «3 Oudh 31 In the case ofa decrte 
p^ding for payment by instalments and 
allowing the decree-holder to take out execu- 
uon for the whole amount on default of pay! 
incnt of any instalment limitation will only nm 
against the decree holder m respect of each 
iQSUlment separately from the ume when it 
became due and payable unless the decree 
waves him no opuon on the happening of 
default but to execute the decree once for all 
for the whole amount 11 P 440—1033 p 
253 *,.1,2 1935 ^WR. 531-1535 A 259. 
1939 5md49 1941 O A. 915-1941 OWN 
1305 r94*OWJ>J 1313-1941 987 But 

where in case of default, the decree holder exer- 
cises his opuon by applying for the tale of pro- 
perty, he c^ot later on fall back upon the 
penod fixed for payment and apply to execute 
the decree after 3 yean of that date 133 I C. 
417 =‘ 3 S Bo^L.R 459-1931 B. 263 Mort- 
gage suit — ExparU decree — Subsequent setuag 

aside and re-tnal endmg in new decree Sale in 

cxecuUonby mortgagee pnor to re-tna]-~New 
decree awirdmg less amount than that realised 
by decree holder by sale— Applicauoa by mort- 
gaeorfor resutuuon. HtU, ihxt 11 was gover- 
ned by Art 183 (7), and that Loitaaoa enra- 
tnenced from the date fixed for paymat m new 
decree after re-tnal and not from date when <x 
part* decree was set aside. 44 L-W yoSK 

795 - 1933^ 

/ 
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Descfipbon of application 

Period of limitation 

1 

Time from which period 
begins to run 


1 

i 

! 1 

; 1 

' 1 

1 

Explanation / — Where the decree 
or order has been passed severally 
in favour of more persons than 
one, distinguishing portions of the 
subject matter as payable or deli- 
verable to each, the application 
mentioned in clause 5 of this 
article shall take effect in favour 
onl^ of such of the said persons or 
their representatives as it may be 
made by But where the decree 
or order has been passed jointly 
in favour of more persons than 
one, such application, if made liy 
any one or more of them, or by 
his or their irarcscntativcs, shall 
take effect in favour of them all 

'' Where the decree or order has 
been passed severally against more 
persons than one, distinguishing 
portions of the subject matter as 
payable or deliverable by each, 
the application shall take eiTect 
against only such of the said per 
sons or their representatives as it 
may be made against But, 
where the decree or order has 
been passed jointly against more 
persons than one, the application^ 
if made against any one or more 
of them or against his or their 
representatives, shall take eflfcct 
against them all 

Exptanahon II Proper Court'* 
means the Court whose duty it is 
' to execute the decree or order 


NOTES 

Art 182 , Expl ( 1 ) — JotKT Deckec — Set 
1031c 867,9 PLT 364=19^7? 416, 3a 
1107. 96 ALJ 966*1938 A 629 
(PB) Expl t of Art 183 contemplates only 
cases in which a decree has been passed either 
jointly or severally in favour of or against more 
persons than one It does not appl^ to a case 
where certain persons have made themselves 
liable for the decretal amount as sureties aflcr 
the passing of the decree 1937 OWN 6to>=» 
•937 Oudh 351 A decree a^atmt a judgment* 
debtor cannot be regarded as a decree passed 
jointly against the judgment>debior and a person 
who has entered info a surety bond for the due 
sattsfaetion of any decree that may be passed 
against the judgment-debtor, and eonsequenriy 
an application for execution against the Judg* 
meni*deb(or will not save limitation for an anpli* 
cation for execution against the surety 6 R 

J 54 Sn eboi42lC 368—1933 M 3C9—37 
.ts 127 StteSto 1037 Oudh 35t Surety — 
Applirattnn against— Surety not a joint judg- 
mrnidebfor— Frents availing against judgment* 
d'bior n/u las-ing limiiation af^nsi surety 8 
!• 510-1020 P 59V A fumy li not a jtdnl 
judgov^ifl^hioe wiihm the meaning of Art 


182 1929 P 597 As to irutalmcnl decree, see 

109 1 C 979 A decree, though it difTeten- 
tlates between the judgment-debtors as regards 
the mode of execution, as for example, provi- 
ding a personal remedy against some ana only 
a remedy against the property of others may still 
bcajoint i^ecrec against all the defendants tt8 
IC 937*= 1929 A 795 Expl t of Art 182 saves 
limitation even where the execution application 
u taVen out against one of several judgment- 
debtors 31PLR 961*13410 194=103* L 
1 16 But the Act docs not apply wh^rc a d«r« 
specifies clearly the respective liabilities of the 
vanous judgmcnl-debion and puts it beymid 
doubt that the decree-holder could proceed 
against an individual judgment-debtor in respect 
of his share of the decretal amount and costs 
SSPUK 69»=t934 L 637(3) See che *937 
Cal 547 Wliere some out of several joint 
decree nolders apply for execution on their 
own behalf and during the pendency of such 
application the others also apply, hut the latter 
a^lication h not competent the two appiica* 
tions cannot be considered to supplement 
other In order to extend hmifaiion 139 I C 
443 "* 03 t Tesh 40 A decree for 
alloUing vanous landi m sevTralty to eacti 
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The Indian Limitation Act (IX of 1908). 
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Descnption of application 


NOTES aad muil be read independently of Ss to and 

the parties and ttsmint a slnp of lanJ as a 40 of the Limitaboo Act to P aismqa I C. 
common toad, was, so far as that strip was con* 109— 1031 P ai8 According to law, decree 
cemed, one for joint pouetsioa in favour of ail bears the same date as the judgment, and 
the parties, and as that was an integral part of the right to enforce the decree under Art 183 
the arrangement, ths wkalt dtertt should be of the Dmitauon Act would pnma font accrue 
deemed to be joint and a previous application from the date of the judgment Ordmanly, 
by plamtifT would save limitation for a subse* preparation of the aeeree (including assess* 
quent application by the defendant to be put ment of costs) does taVe a little ume but 

m possession 36 OWN 773-I39 IC 786*» there « no provision of law allowing thu 

1032 C 669 Sts also IC soSaeSLW time to be deducted m computing tbe period 
308=1933 M 789=63 MLJ 58a ^atrt — for an application for execuuon ILR 
Whether m a final decree for partition merely (1939) Lah 319=41 PLR 105=1939 Lah 

awarding several plots to several sharers, no The word “payment” is used m 

an application for one plot cannot save from Art 183 m a wider sense than in S ao and 
limitaUon the applicauon for another plot 65 not qualified in any way as to the mode in 
MLJ 383 St* also 1940 Pat 147 Under which the payment u to be made or as to 
£xpl I to Art. ifia, the execution of a decree the person who u to mahe it A sum of money 
against a joint judgment-debtor would be realised in execution in parual latufacUon of 
si^aent against all and would keep abvc the decree amounts to “payment ' and provides 
tbe decree against all, the ^suspension of tbe a fresh starting pomt for limitation 1931 Pat 
running of limitation against one of the 4i8 "Money’ secured by decree includes 
judgment-debtors owing to the supervening of costs, and payment of costs would save Imuta- 
insolvency so far as he is concerned, can- tion 1931 Pat. 316 To constitute a revivor 
not keep tbe remedy of the decree holder of the drtrre, there must be expressly or by 
^ve against all of them, because there is no un^cabon a determination that the aeeree u 
bar to the decree holder executing the decree stili capable of execution and the decree-holder 
against the other judgment-debiors during 11 entitled to enforce it 41 CL.J 159= >923 
the pendency of the insolvency proceedings C. 668 derolrega C.WJ^ 336=55 ^ 378, 
against oncof them 1938 PWN 397=19 *5** i02 = ij Pai.L.T 317=16310.411 — 

Pat.L.T 831 = 1938 Pat-395=«97 I G. 480 1936 P 398, 40 BomX.R. 1180-1939 Bom. 

Though by reason of S toa, Companies 51 , 19 Pabl-T >93=1938 Fat. 373, iq 
Act. the Distnct Judge has the same juns- Pat. 909 = 1940 Pat. 596 • Resiro^’ 

diction and the same powers as the High means ■ decision holding that the decree 

Court, yet the Dutnet Judge bv virtue of was suU capable ofcxecuUon. Per Muter, J, 

S 164 docs not become the High Court for 1111936 Pat. 398 Application for transfer of 
purpose of Art 183, Limitation Act. Hence de cr ee « not rens’al of decree •SM34 iJk. lao 
to a pajment order passed by the District — 54 C. 500 (PC.) An appheaUon for tran^ 
Judge under powers conferred by S J64, larnioa of a decree does not operate as rcrivof 

Art 163 has no application and the only Mitbin the meaning of Art 163 though it may 

article applicable is Art 182 178 I C. 988— be a slep-tn-aid of execution under Art 182 

1938 Lah 368 34 Cat 5«>«54 I A. 129=52 hL L.J.365 

Art 183 Scope and Appucation — The (PC.) Although (be term "rrvtvor" has not 
provisions of Art 183 regarding acknowledg- been anjwhete defined or explained in the L«rm« 
ment as well as pa)-menti are seir<ontainra taioo Act, it ts well-settM that to constitute 


183 To enforce a judgment, decree 
or omcr of any Court established by 
Royal Charter in the exercise of its 
ordinary original civil jurisdiction, or 
an order of Hu Majesty in Council 


I Period oflinutation I Time from w^ch penod 
I I begins to run 

Twelve years )Vhen a present right to en- 

force the judgment, decree or 
order accrues to some person 
capable of releasing the right 
Provided that when the judg- 
ment, decree or order has been 
revived, or some part of the pnn- 
cipal money secured thereby, or 
some mterest on such money has 
been paid, or some ac^owledg- 
ment of the nght thereto has been 
given m wnung signed by the 
person hable to pay such pnna- 
pal or interest, or hu agent, to 
the person entitled thereto or his 
agent, the twelve years shall be 
computed from the date of such 
revivor, payment or aclmowledg- 
ment or the latest of su^ revivors, 
payments or acknowledgments, as 
. the case may be 
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"THE SECOND SCHEDULE 
[Repealed by Act VIII of 1930, S 3 and Sch II ] 

THE THIRD SCHEDULE 
[Repeated by Act XVll of 1914, S 3 and Sch II J 


MOTES 

“revivor” of the decree there must be expressly 
or by implication a determination that the 
decree ii suU capable of execution and the 
decree-holder u entitled to enforce it In other 
words there must be an order for execution 
whidi amounts to a decision that the decree is 
capable of execution 5Si PatLT 431 = 1940 
PWN 896s* tg4o Pat 396 An order of re- 
vivor of a decree against two persons jointly, 

I g , partners of a Rrm against whom the 
decree has been passed, when made m an 
application for execution against one of them 
only, does not keep the decree alive against 
the other No one can be prejudicially affect- 
ed by any judiaal order to which he is 
not a party Art 183 contains a distinct pro- 
vision which IS an exception to this gene- 
ral rule A aimilar exception cannot be 
imported into Art. 183 which u silent on the 
point at PatLT 43X«ai940 Pat A 

notice issued under O ai, R 16, C. P Code, 
does not operate as revivor to extend the 
period of limitation under Art 163 noru 
(he application for transfer of a «cree an 
»p!icatJon in execution 98CWN 965—19x5 
C 38 Stt etto 1940 Pat 5^, 1938 

Pal 37a , 1936 Pal 398 An appUcauon to 
enforce an order absolute made by the High 
Court in a suit to enforce the mortgage security 
must be made within la years from the date 
when the order absolute for sale was made 
60 I C. 880— 47 C. 746 Properties belonging 
to the judgment-debtor were sold and the pro- 
ceeds brought uito Court The Court ordered 
payment thereout to the decree holder but the 
money was actually paid only sometime later 
H<li, the. payment by Court operated to 
gi\e fresh starting point of limitation for cxecu- 
uon of the decree under Art 1O3 46ML.J 
453—10x4 M 638 Applicability of article to 
award filed in chartered High Court Set 31 C 
\VN 1097, 43 Bom LR 1006 Under Art 183 
payment is not required to be made cither by 
the debtor or by some person acting on bis be 
half for the purpose of saving hmitauon 
Payment for judgment-debtor or to his account 
IS luflicienf 49 M L.J sot « 19x5 M H31 
Appl cation for rrstitution in pursuance of 
Pnvy Council decree — Lunitation applicable — 
“To enforce .meaning of 44 A 355—19x5 A 
»j 9.5 oA ySy—sG AL.J 587—1920 A apj 
a/i9 4.t C.\V.N 43B — 71 C.1-J 137 Where 
the ptehmmary decree In a mortgage suit svas 
an order of His Majesty in Council the 
preparation of the final derrer was a purely 
minniefial act to enable the order of Hu 
Maj-tty fn Counei! to be enforced 3 P 
JV -»!)24 P 57fi Sf* elnf 40 Born.L.R 307? 
I L.U I193M t Cal 477 "•43 401 = 

tirj'i Cal Cni NNhen a Qsurt has reeog 
Ortetl ihe au gnmenf of a d'wre and pao™ 
an Mstrr ahowuic the assignee to execute it. 


that gives fresh starting point of limitation 
and it IS not open to the judgment-debtor 
to djntend that it did not act as a revivor 
Where the Deputy Registrar of the High 
Court after due notice to parties ordered ^e 
transmission of a decree to another Court for 
execution, held that the order operated as 
a revivor within the meaning of Ait 183 
of the lunitation Act 52 M 590=1929^1 
252 (2) =56 M L. J 555 Bui see 1936 
Pat 398 Where a tabular statement 

in accordance with O at, R 11 was 

filed before the Master who issued 
notice to the other side, held, that it amount- 
ed to an apphcation to the Court withm 
the mcamng of Art 183 read in conjunction 
With S 3 of that Act and that limitation war 
saved thereby 55 C t34t*»J929 C I93 
Words ‘ capable of releasing the right ’ exclude 
persons who are legally incapacitated such as 
infants and lunatics and therefore the words of 
Art 183 are not governed by Ss 6, 7 and 8 
133 I C 411-1930 P 151 An applicauon 
against the sons for execution of a decree for 
costs obtained against the father is governed by 
Art 183 It P 445=1933 P s6i Thedecreew 
the Chief Court of Burma when put in execu* 
tion in the High Court ii governed by Art tSa 
It does not become the decree of the onginal 
Side of the High Court so as to get the benefit 
of an extended period ofhmitation 6 R 566= 
1928 R 317 On thu section rrreho 13 R 335 
Arts 183 and 181 —An application for 
execution of a conditional decree passed by 
the High Court is governed by Art 183 and 
not by Art 181 In the case of conditional 
decrees the proper practice is for the dc 
tree holder to apply for the execution of the 
decree on notice to the judgment debtor 
and to file m support of his apphcation a 
petition alleging default If the judgment 
debtor does not deny default or if his denial 
IS not believed, the decree holder obtains 
the order he seeks It is not necessary for 
him to file an application merely to establish 
default as a preliminary to a further appli- 
cation for a substantive order 41 C W N 
1133 The transmission order being a sutf 
que non for execution proceedings an apph 
cation under O 45, R 15 is one for en- 
forcing an order in Council of His Majesty 
and IS covered by Art 183 and therefore 
the residuary Art 181 cannot apply 
Pesh J4 An application for leave to exe- 
cute a decree against the legal representa 
tives of the judgment debtor is 
not by Art 181 but by Art 183 ILK 
(J939) 2 Cal I73=1W0 Cal 171 Rcstitu 
tion— Application for, m consequence 01 
order of His Majesty m Council— 
■ppbcabfc See 44 C W N. 438=71 C L 
J 127 
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THE LOCAL AUTHORITIES LOANS ACT (IX OF 1914) 

anthonliM derived their ordinary borrowing 
nf^on7 TI /r V ar«nded by Act XV of 1885 Act I of 1905 and Act V 

Act Xr of^ 017 ^ (EmcrBe^) Loans Act (XII of 1897) amended by 

nii « i"®'" to borrow for certain emergencies such as famine relief 

ana tlie prevention of epidemic They were empo^vered to raise money by issuing short 
byAct vilTnlS) ^ previous loans by Act III of 1904 (amended 

“* **** working of the Local Authorities 
Loans Act (XI of 1879) and it is proposed to ameid that Act so as— 

the Act remove all doubts as to the competeno^ of Port Officers to borrow under 


(2) to make it clear that m the case of loans raised under S 7 of the Act (t ^ loans 
raised in the open market) the Government of India can— 

(o) by rule delegate the power of sanction to Local Government 

(b) direct that the unexpended balances of such loans shall be applied in the reduction 
of the debt of the local authority concerned or utilised m carrying out works which the 
local authority is legally authorised to carry out 

(c) by rule delegate to Local Governments subject to such conditions as the (Jovempr 
General in Council may by rule impose the power referred to in the preceding clause 

2 At the same time it is considered desirable to take this opportunity of consolidating 
the existing Acts which relate to loans raised by Local Authorities 


Those Acts are as follows — 


(1) The Local Authorities Loans Act (XI of 1879) as amended by Act XV of 1885 
Act I of 1905 and Act V of 1907 This is the general Act under which local authorities 
derive their ordinary borrowing powers 

(2) The Local Authorities (Emergency) Loans Act (XII of 1897) as amended tiy 
Act XI of 1912 This extended the scope of the ^reneral Act bv enabling local authont es 
to borrow money for certain temporary emergencies such as famine rwief and the pre 
vention of epidemic diseases 

(3) The Local Authorities Loans Act (III of 1904) as amended by Act VIII of 190^ 
which empowered certain of the more important local authorities m India (spccifietf in the 
Schedule to the Act) to raise money by the issue of short term b lls repayable withm twelve 
months Opportunity was taken to embody m this Act a provision (section 3) enabl ng 
local authorities under certain restrictions to raise money in order to repay money pre 
viously borrowed 

3 These three Acts together with their various amending Acts have been consoh 
dated in the draft Bill and if the latter becomes law will disappear from the Statute book 
The amendments mentioned in paragraph 1 above have also been provided for in the follow 
mg manner — « 

Amendment (1) — ^This is covered by the substitution of the words “any person” for 
the words any body corporate blunicipal Ojmmittee or other persons m the present 
definition of local authority as given in section 3 of Act XI of 1879 See clause 2 of the 
Bill 

Amendment 2 (o) -Tins has been provided for by clause 4 (1) (vii) of the Bill 


AmauJments 2 (6) end (r) -These have been provided for by clause 4 (1) (xr) 
of the Bill 

4 In addition to these amendments opportunity has been taken to reconcile cert^ 
discrepancies and to effect certain simplifications m the existing law which arc due to th® 
fact that the Acts now in force have been passed at different times to deal with special 
circumstances Apart from this the Bill makes no change of prmaple in the existmg law 
and m particular docs not affect the borrowuig powers conferred on anv local authority by 
any special enactment —(Statement of Objects and Reasons. Fert St Ge£>^e Colette 3r0 
November 1903 Ft III p 331 Gazette Ind^ I91f Ft V p S For Report of Sel^ 
Committee, see ibid 1914 Ft V, p 17, for Proceedings m Council, see Qnd , 1914, Ft 
VI, pp 159, 189 and 496 ) 
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IS. I 


THE LOCAL AUTHORITIES'LO'ANS ACT (IX OF 1914). ' 


Year. 

1 

No. j 

Short title. 

Amendments 

1914 

IX 

The Local Authorities Loans) 
Act. 1914. 1 

1 

ISliiiiiiiM 


^ . [ZSih February, 1914. 

An Act to consolidate attd amend the law relating to the grant of loans to Local 
Authorities 

Whereas' it is expedient to consolidate and amend the law relating to the 
Preamble. borrowing powers of local authorities; It is hereby 

enacted as follows:^' ' 


Short title and extent 


ganas. 


1.1 (1) This Act may be called The Local 
Authoritjes Loans Act, 1914 . ' 

(2) It extends to the whole of British India, including the Sonthal Par- 


2. In this Act, "local authority" means any person legally entitled to the 
Definitions. control or management of any local or municipal 

fund, or legally entitled to impose any cess, rate, 
duty or tax within any local area ; 

"funds," used with reference to any local althority, includes any^ local or 
municipal fund to the control or management of which such authority is 
entitled, and any cess, rate, duty or tax which such authority is legally entitled 
to impose, and any property vested in such authority ; . • j 

"prescribed" means prescribed by rules made under this Act; and 
"work" includes a survey, whether incidental to any other work or not. 
'("The Government" or "the appropriate Government'' means, in relation 
to cantonment authorities and in relation to port authorities in major ports, ^e 
Central Government, and in relation to other local authorities, the Provincial 
Government.] 


3. (1) A local authority may, subject to the 
qj prescribed conditions, borrow on the security of its 
funds or any portion thereof for any of the followmS 
purposes, namely : — • 

(i) the carrying out of any works which it is legally authorised to carry 


Borrowing powers 
local authonties. 


out, 

(ii) the giving of relief and the establishment and maintenance of relief 
works in times of f.'iminc or scarcity, 

(iii) the pre\cntion of the outbreak or spread of any dangerous epidemic 
disease, 

(iu) any measures which may be connected with or ancillary to any pur- 
poses specified in clauses (ii) and (iti), ^ . 

(r) the repi>*mrnt of mon^ previously borrowed in accordance wtn 

h\Y: 

Prosided that nothing in clause (t*) shall be deemed to empower a loc^i 
aulhority to fix a period for the repayment of any money borrou ed thereu^er 
which, when the period fixed for the repajment of the money previously bo^"* 
rowM is taken into account, will exceed the maximum period fixed for the re* 
pa)anent nf a loan hy or under any enactment for the time being in force: 


,, LFG. nrr. 

'IrirrttdlyA.O.. tW. 
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^Provided further that, in the case of loans other than loans made by the 
‘[appropriate Government], no amount exceeding hventy-five lakhs of rupees 
shall be borrowed unless Uie terms, indudii^ the date of flotation, of such loan 
have been approved by the ‘[appropriate Government]. 

(2) Nothing in this section shall be deemed to authorize any local 
authority — 

(o) to borrow or spend money for any purpose for which, under the 
law for the time being in force, it is not authorized to apply its funds, or 

(b) to borrow money by means of the issue of bills or promissory notes 
payable within any period not exceeding twelve months. 

Power of appropriate 4. (1) The ^[appropriate Government] may 
Government to make rules, jn^ke rules consistent with this Act as to— 

(») the nature of the funds on the security of which monty may be 
borrowed ; 

(it) the works for which money may be borrowed; 

(m) the manner of making applications for permission to borrow money; 

(iv) the inquiries to be made in relation to -such loans, and the manner 
of conducting such inquiries ; 

(v) the cases and the forms in which particulars of applications and pro- 
ceedings, and orders thereon, shall be published; 

(tn)jthe cases in which the ‘[appropriate Government] may make loans 

«[* * * • » * • .j, 

‘[(wi) the cases in which local authorities may take loans from persons 
, other than the ‘[appropriate Government] ; 

(viii) the manner of recording and enforcing the conditions on which 
money is to be borrowed ; 

(ix) the manner and time of making or raising loans; 

(x) the inspection of any works carried out by means of loans; 

(xt) the instalments, if any, by which loans shall be re-paid, the interest 
to' be charged on loans, and the manner and time of re-paying loans and of 
paying the interest thereon , 

* (<««) the sum to be charged against the funds which are to form the 

security for the loan, as costs in effecting the loan; 

(xiti) the attachment of such funds, and the manner of disposing of or 
collecting them ; 

(xTv) the accounts to be kept in respect of loans ; 

(xv) the utilization of unexpended balances of loans either in the reduc- 
tion in any way of the debt of the local authority, or in caxT>*ing out any works 
which that authority is legally authorised to carry out; and the sanction neces- 
sary to such utilization ; 

and as to all other matters incidental to carnnng this Act into effect. 


LEG. REF 

This proviso vns inserted by Act 
XXXVIir of 1920, S. 2 and Sch. I. 

*Substituted by A.O. for ‘Local Go- 
vemracnl'. 

’Substituted by A.O., for 'Governor- 
General in Council’. « , 

< Substituted by A.O. for 1.001 ^ 
vemment” ■which were substituted by Act 
XXXVin of 1920. S. 2 and Sch. I, for 
•‘Governor-General in Council . 

’Certain words were emitted by 


Act 


xxxvni of 1920. S. 2 and Sch. 1. 

* Substituted by (bid. 

NOTES. 

Sec. 4 .— Where a Panchas-at Board con- 
tracts a loan without obainirs the sanction 
of the l.ocal Cmcrnnent as required by the 
rules framed under S. 4 of the Act. the 
contract is void and no suit to enforce it 
would he. Bat the creditor may m a pro- 
per case be entitled to the restorarion of his 
mooer ender S. 6S of the Contract Act. 
54 LAV. 4Sa=;(15m) 2 M.L.J. 216. 
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[S. 5 


( 2 ) »[• * * ‘ * *) 

(3) All rules made under this Act shall be published •(* * *] in the 
Official Gazette, and on such publication, shall have effect as if enacted in this Act. 


5. If any money borrowed »n accordance with the provisions of this Act, 
_ . . , . any interest or costs due in respect thereof, is or 

loanTot repaid according to the conditions of the loan, 

the '{appropriate Government], If itself the lender, 
may, and, if the ^{appropriate C^vernment]^ is not the lender, shall, on the 
application of the lender, attach the funds on the security of wWch the loan 
v^s made After such attachment, no person, except an officer appointed, in 
his behalf by the '[appropriate ^Government], shall in any way deal with the 
attached funds; but such officer may do all acts in respect thereof which the 
borrowers might have done if such attachment had not taken place, and may 
apply the proceeds in satisfaction of the loan and of all interests and costs 
due in respect thereof, and of all 'expenses caused by the attachment and sub- 
sequent proceedings : i 


Provided that no such attachment 'shall defeat or prejudice any debt for 
Aifchmm not to dttat funds attached were preriousiy pledged in 

prior charges legally made, accordance with law; but all such pnor charges shall 
be paid out of the 'proceeds of the funds before any 
part of 'the proceeds Is applied to the satisfaction of the liability in respect of 
which such attachment is made 


6 (I) Subject to the prorisions of section 26 of the Indian Paper 

• T...,. « u . V .1 Currency Act, 1910, the local authorities mentioned 
Issue of short-term bills Schedule I and any other local authority to which 
the “(appropriate Government] may, by notification in the Official Gazette, 
extend the provisions of this section, may, with the previous sanction of the 
“(appropriate Government], borrow monty by means of the issue of bills or 
promissory notes payable within any period, not exceeding twelve months, for 
any purpose for which such local authority may lawfully borrow money under 
any law for the time being in force* 


Prm’ided that the amount 'of the bills or promissory notes, which may be 
so issued, shall not exceed, ivhen the amount of the other moneys, for the time 
being borrowed by ^uch local authority is taken into account, the total amount 
vhich <uch local authority is empowered by law to borrow 

(2) The ’[appropriate Government] may, by general or speoal order, 
reguhte the conditions on which money may be borrowed or repaid under this 
section. 


7. Hxccpt as provided by or under this Act, no local authority shall, for 
any purpose, borrow money upon, or othenvise 
I-oans not to he ejected charre, its funds; ahd Any contract othenvise made 
for that purpose afKr the passing of this Act shall be 
N old ; j 

ProNided that nothing herein contained shall be deemed— 

(o) 10 preclude any local .authority from exercising the borrowing powers 
conferreil on it by any special enactment now or hereafter in force; or 


ui u t'.tv, ipovfmment: . _ 

(2) -wa* omltlfd by »Submtuted by A.O.. 1937, for •’Cerrr^ 

. C»^ain wrre omitjrd by nor-Gmera) in Council", 

'Subrtitu-ed by O.A.. 1937. (or "Local . 
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(ft) to affect the power conferred on any local authority by any such 
enactment to charge its funds, by guaranteeing ' the payment of interest on 
'money to be applied to any purpose to which the funds of the local authority can 
legally be applied. 

*(8. ,The remedy mentioned in section 5 shall be 

Application of Act to available for the recovery of any money lent by the 
Secretary of State in Council to any local authority 
the fifth September, 18 . before the fifth day of September, eighteen himdred 
and seventy-one, and the interest due on such money.] 

9. [Repeals] Rep. by the Repeatmg Act (XII of 1927), S. 2 and Sch. 

^ SCHEDULE I. 

fSee section 6 ] 

The Corporation of Calcutta. 

The Commissioners for the Port of Cat* 
cutta. 


The Commissioners for the Port of Qutta* 
gong. 

The Municipal Corporation of the Gty of 
Bombay. 

The Trustees of the Port of Bombay. 

The Corporation of Madras. 

SCHEDULE II.* 

[Enactments Repealed ] (Rep. by the Repealing Act XII of 1927), 
S 2 and Sch 


The Trustees for the Port of Madras. 
*(•••• *1 
The Municipality of Karachi. 

The Trustees of the Port of Karachi, 
The Trustees for the Improvement of the 
City of Bombay. 

The Trustees for the Improvement of the 
City of Calcutta, 


THE LOCAL AUTHORITIES PENSIONS AND GRATUITIES 
ACT (I OF 1919). 


Year. 

1 No 1 

Short title. 

Amendments 

1919 ' 

m 




. [26th February, 1919. 

An Act to extend the powers of local authonties in regard to the granting of 
pensions and gratuities 

Whereas it is expedient to extend the powers of local authorities in re- 
gard to the granting of pensions and gratuities ; It is hereby enacted as follows : — 
1. (1) This Act may be called The Local 
S hort title and extent. AuTnoRiTiES PENSIONS and Gratuities Act, 1919. 
(2) It extends to the whole of British India, including the Sonthal Par- 

ganas. 

2. In this Act “officer" means any person who has undertaken ‘[service 
_ - . under the Crown] and s\ho, immediately prior to 

* undertaking such 'crsTce, was paid and employed 

solely by a local authority and, but for undertaking such science, unuld in the 
ordinarj’ course Imc continued in such cinplo)Tncnt, ‘[and the ‘appropriate 


LEG. REF. 

1 Substituted by A.O., 1937, 
a The entries relating to the ‘kfunWial 
Committee of Rangoon' and ‘the Commit* 
uoners for the Port of Rangoon* omitted by 
A.O.. 1937. . 

*For Statement of Objrcti and 

C.CiI. -452 


Reasons, «ee Casftte of InJii, 1919, Pt. V, 
p. 18. For Proeeedingt in Council, see 
iW.. 1919. pt. VI. rr. 141. 145 and 197. 

aSubslitulftl for the trofJs “the irnicc of 
Gosernniml' l» I’-i.f. 

• Inseft^l by tbi./. 
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'Government’ means, m relation to cantonment authorities 'and port authorities 
in major ports, the Central Government, and in relation to other authorities, the 
Provincial Government). ’ . i 


3. Notwithstanding anything contained in any enactment or in any mie 
made thereunder regulating the powers of local 
authorities, and without prejudice to any powers con- 
ties. ferred by or under any such enactment, a local autho- 

rity may grant a pension or gratuity to any officer 
thereof who may, since the fourth ^y of August, 1914, have been wounded or 
otherwise incapacitated in ^[service .under the Crown] and to th^ widow or child 
of any such officer who may have died tn consequence of injuries received or 
illness contracted since the fourth day of August, 1914, in the course of such 
service. 


4. (1) Such pension or gratuity may be granted in addition to any pension 
_ or gratuity payable to the officer or his wife or child. 
Provision as to pensions ^he case may be', under any general or special 
n graui its. orders of His Majesty in Council or of *[the Central 

Government or any Provincial Government], but shall not, save with the sanc- 
tion of the ’[appropriate Government] exceed the amount of the pension or 
gratuity to which the officer or Ws wife or child would have been entitled under 
any such orders if his employment by the local authority had been service for the 
same time and on the same pay ‘funder the Crown]. 


(2) Any pension granted under this’ Act may be made to take effect from 
such date subsequent to the fourth day of August, 1914, and subject to such con- 
ditions as the local authority may think fit. 


S. Subject to the provisions of this Act, the decision of a local authority 
to grant a pension or gratuity thereunder shall be 
Procedure. made in such manner and shall be subject to such 

sanction as may be prescribed by any enactment or rule regulating the grant by 
such local authority of pensions and gratuities: 

Provided that in every case (he sanction of the ’[appropriate Govern- 
ment] shall be necessary. 


THE INDIAN LUNACY ACT (IV OP 1912). 


YcDf. 

No. 

Shnrt title. 

■ Amendments 

1912 

IV 

The InJian Lunacy Act. 

Repealed in part XVII of 1914, s 3; 
XVIII of 1919; XXXVni of 1920; 

Amended, Xn of 1916; VI of 1922: 
Xr of 1923; XX'Xir of 1923; XXXIII 
of 1923; V of 1926: X of 1927; XIV of 
19321 XXXV of 1934 , A 0. 1937: and 
Madras Ads XtV and XV of 1938 


Kc.r. 

'SubitituifJ by A.O., 1937, for *'ihe ser- 
MCr of Government". 

• Pubttjtutfd by A.O., 1937, for "Cover- 
oor Grtwfal in Council". 

•SuLtt.wied by A.O.. 1937, for n.ocal 
GoTtTTtnerr which liad been luhitituted for 


**Co>eTnor-General in Council" by Act 
XXXVIII ol 1920, S. 2 and Sch. I.. , 

' ^Submtufed by A.O., 1937, for under 
Government". , , 

» SubUitutecl by A.O., 1937, for "Loca' 
Covenunent", 
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PREFATORY NOTE —The following is the Statement of Objects and Reasons at 
tached to the Lunacj Bill — 

The bulk of the law relating to the custody of lunatics and management of their 
estate m India is at present contained in the following Acts — 

(1) The Lunacy (Supreme Courts) Act (XXXIV of 18S8) 

(2) The Lunacy (District Courts) Act (XXXV of 1858) 

(3) The Indian Lunatic Asylums Act (XXXVI of 1858) 

(4) The Military Lunatics Act (XI of 1877) 

(5) The Indian Lunatic Asylums (Amendment) Act (XVIII of 1866) 

(6) The Indian Lunatic Asjiums (Amendment) Act (XX of 1889) 

(7) Chapter XXXIV of the Code of Criminal Procedure 1898 

(8) Section 30 of the Prisoners’ Act 1900 

2 The first three of these Acts are based in great measure on the English Lunacy 
Regulation Act 1853 (16 and 17 Vict , c 70) and the English Lunatics Act 1853 (16 and 
17 Vict c 96) These English Acts after frequent amendment are now replaced by the 
Ignacy Act 1890 (S3 Vict c 5) as amended by the Lunacy Act. 1891 (54 and 55 Vict c 
65) It IS tn the opinion of the Government of India desirable that the law relating to the 
custody of lunatics in India should be amended and assimilated with the modem English law 
on the subject and the present Bill has been prepared to effect this purpose Opportumty 
has also been taken to re-arrange and consolidate as far as possible the whole law re- 
lating to lunatics 

3 The proMSions of section 30 of the Prisoners* Act 1900 and much of Chapter 
XXXIV of the Code of Criminal Procedure 1898 cannot be conveniently inserted in any 
general Lunacy Act and they have therefore been left untouched Sub sections (2) and 
(3) of section 471 and the whole section 472 of the Code of Criminal Procedure which 
merely regulate the places m which criminal lunatics may be confined and prescribe the 
manner in which such lunatics are to be visited have however been incorporated in the 
present Bill 

4 All changes of any importance made by the Bill are specified m Notes on clauses 
annexed and the tables attached to the Bill show m detail the amendments proposed to be 
made in the law and the manner in which each section of the Ads in force has been dealt 
with The mam features of the Bill are noted below 

5 Chapter II deals with the confinement of the lunatics m asylums on reception 
orders and covers much the same ground as the Lunatic Asylums Act 1858 In so far as 
such reception orders can be made other^vise than on petition the law is left practically 
unchanged 

6 Sections 4 to 11 and 18 to 20 however make a considerable change m the law At 
present the confinement of lunatics m asylums on the application of relatives and friends 
can be effected as follows — 

(<j) In Presidency towns b> an order under section 7 of the Lunatic Asylums Act 
1858 (1) after t! e person whom it is desired to confine bas been found to be a lunatic by 
inquisition or (2) accompanied by the med cal certificates specified therein, an order under 
section 7 of the Lunatic As>lums Act 1858. can only be made for the confinement of a 
lunatic in an asylum m i Presidency town and 

(5) outside the Presidency tosvns only by an order of the Gvil Court 

7 Under the present Bill the procedure prescribed bj the Lunatic Asviums Act 1858 
has been changed and where application is made for the confinment of a lunatic (not 
being a lunatic so found on inquisition) in an asylum the application must be made by pcti 
tion to a mamstrate and a reception order can only be made bs him The distinction between 
asylums in Presidency towns and asylims outside such areas has given rise to administra 
tive difficulties and inconseniences and serves no useful purpose It has therefore been 
discarded 

8 It will be obsened that under the Bill reception orders petit on can only be made 
m Presidency towns and in this particular the pro>i«ions of Act XXXVI of 1858 hase been 
followed Local Governments can however apply the proMSions of the law regarding such 
reception orders to areas outside the Presidency towns 

9 The procedure prescribed for the issue of reception orders is based on English 
Lunacs Act 18^ The manner m which medical certificates are to be given and the method 
of emmination are prescribed m the Act carefolU and e^cry care has been taken to pre 
sent the improper confinement of ans person m the asylum on a fal'e allegation of lunacy 

10 Chapter W is a reproduction with sight aerbal changes of the present Lunacy 
(Supreme Courts) Act 1858 It is probable that substantial amendments bnngmg the law 
and procedure more into accordance with the modem English law may be desirable but the 
Gosemment of India do not think it expedient at present to make anv charge in this part 
of the Bill until the High Courts concerned ha\e been consulted 

11 Chapter V deals wath lunacy proceedings m District Courts and embod es with 
slight changes the existing law as contained m Act XXXV of 16-8 It may possibly be 
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desiratle at a later stage to assimilate as far as possible- the procedure in the District Courts 
*0 *hat which may be finally adopted for the High Courts. Doubts have been expressed 
whether that Act empowers a District Court to issue orders for the detention of a lunatic 
in ari asylum (see In re Joga Kuar, I.L.R. 30 C. 973). This question has now been set at 
rest by the provisions of clause 70 (1) which is taken from the English Lunacy Act, 1890. 

12. Chapter IX is new but contains little that is not sufficiently explained in the Notes 
on clauses. Special attention may, however, be drawn to clause 94 which penalises the 
detention of lunatics in asylums in contravention , of the Act and also the detention of 
lunatics or alleged lunatics in unlicensed institutions. This clause is based oti S, 31S of the 
^gllsh Act. This clause docs not prohibit the detention of lunatics by their relatives or 
in their oito houses. The Government of India are, however, of opinion that in the public 
interest it is desirable that complete control should be exercised over all prii-ate institutions 
where lunatics are confined for payment. 


THE INDIAN LUNACY ACT (IV OF 1912). 


CONTENTS. 


PART I. 

Prelishnarv ' 

CHAPTER I. 

Sections. 

1. Short title and extent. 

2. Savings. 

3. Definitions. 

PART 11. 

RECEMION, CaHE and TteATWENT OF . 
Lunatics. 

CHAPTER II. 

Reception of Lunatics. 

4. Reception of persons in asylum. 
Rteeptioa orders on petition 

5. Application for reception order. 

6. Application by whom to be presented 

7. Procedure upon petition for recep* 
tion order. 

8. Detention of alleged lunatic pending 
inquirj. 

9. Consideration of petition. 

10. Order. 

11. Further provisions as to reception 
orders on petition. 

11-A. Potter to appoint substitute for 
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order has been made. 

ll-B. Reception order in case of lunatics 
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petition. 

12. Reception order m case of a Euro- 
pean lunatic soldier, sailor or airman. 

13. Pottcrs and duties of police in res- 

pect of nanderlng or dangerous lunatics and 
lunatics cruelly treated or not under proper 
care and control. . 

U. Reception order in ca«e of n-andering 
and dangerous lunatics. 

IS. Order in case of lunatic cruelly treat- 
ed or not under proper care and control. 

J&. Detention of alleged lunatic pending 
report Lv medical olTiccr. 
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in the Presidency-town. 
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18. Medical certificates. 

11. Time and nanner of medical eaanii* 
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PL Aathority for reception. 
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person in charge of asylum. 

22. ^ Restriction as to asylums into which 
reception orders may direct admission. 

Delettihn of Itmaiics pending removal to 
asylum.^ 

23. Detention of lunatics pending remov- 
al to asylum. 

Reception and detention of ermvusi 
hoiatics, 

24. Reception and detention of criminal 
lunatics. 

Reception after inguisition, 

25. Reception after inquisition. 

26. Order for payment of cost of main- 
tenance of lunatic. 

/Imendment of order or certificate. 

27. Amendment of order or certificate. 
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Care akb TsEATMEirr. 

Vtsilors, 

28. Appointment of visitors. 

29. Monthly inspection by visitors. 

30. Inspection of criminal lunatics by 
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Discharge of Ivatalics. 
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and of European military lunatics. 
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found on inquisition not to be of unsound 
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Removoi of lunatics. 

35, Removal of lunatics and criminal 
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Escape end Re-capture. 

36, Order to justify detention and re* 
capture after escape. 
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/nguisition. . . __ 
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towns. 



3613 


The Indun Lunacy Act (IV op 1912) 


Sections 

38 Court may order inquisition as to per 
sons alleged to be insane 

39 Application by whom to be made 

40 Notice of time and of place of inqui 
sition. 

41 Powers of Court in respect of attend 
ance and examination of lunatic 

42 Rules respecting attendance and exa 
mmation of females alleged to be lunatic 

43 Power to direct District Court to 
make inquisition in certain cases 

44 Amendment of finding of District 
Court if defective or insufHcient m form 

45 Proceedings on finding of ^urt 
Judicial powers oter person and estate of 

Umatie 

46 Custody of lunatics and management 
of their estates 

47 Powers of manager m respect of 
management of lunatics estate 

48 Power to make order concerning any 
matter connected with the lunacy 

Management and admntulralion 

49 Power to dispose of lunatics pro- 
perty for certam purposes 

50 Execution of conveyances and powers 
bj manager under order of Court 

51 Court may order performance of 
contract 

52 Dissolution and disposal of property 
of partnership on a member becoming luoa 
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53 Disposal of business premises 

54 Manager may dispose of lease 

55 Assumption of charge by Court of 
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certain cases 

Vesting orders 

57 Power to order transfer of stock be 
longing to lunatic in certain cases 

58 Power to order transfer of stock of 
lunatic residing out of British India and the 
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General 

59 Power to apply property for lunatic s 
maintenance in case of temporary lunacy 

60 Proceedings m lunacy to cease or to 
be set aside if Court finds that the unsound 
ness of mind has ceased 

61 Power of Court to make rules 

CHAPTER V 

Proctedincs in Lunact OVRIBE 
PHESimatCY TOWNS 
InguisiUon 

63 Power of District Court to institute 
inquisition as to persons alleged to be luna 
tic 

63 Application bj whom to be made 
W Regulation of prrwtedmgs of District 
Courts 

65 Inquisition bi District Court amd 

find ng thereon ^ . 

66 Inquisition bs Subordinate Court on 
commission issued by District Court, and 
proceedings thereon 


Sections 

Jiiduvjl Fdwtrs mir ptrim anl rstatc M 

At lunatic 

of taSS 

^ Court of Wards to lie authorirtd in 
Smt'i? of 

M Power to direct Collector to take 
ctafgc of person and estate of lunatic in 
certain cases 

tor^ over proceedings of Collec 

Power of District Court to appoint 
^tdian and manager and take security 
from manager ^ 

72 Restriction on appointment of legal 
of lunatic to be guardian of his person, 
d M of managers and guar 

74 Duties of guardian 

75 Powers of manager 

76 Manager to furmsh inventory and 
annual accounts 

77 Proceeding if accuracy of inventory 
or accounts is impugned 

78 Payment into public treasury and in 
vestment or proceeds of estate 

^ Relative may sue for an account 

80 Removal of managers and guardians 

81 Penalty on manager for refusing to 
deliver accounts or property 

82 Proceedings m lunacy to cease or to 
be set aside if Court finds that the unsound 
ness of mind has ceased 

83 Appeals 

PART IV 
Miscojukeous 
CHAPTER VI 
Establishment or Asylums 

84 Provincial Government may establish 
or licence the establishment of asylums 

84-A Power to cancel licence if provi 
Sion for curative treatment is insufficient 

85 Provision for admission of lunatics 
m as>lums outside a Province 

CHAPTER VII 
Expenses op Lunatics 

86 Paj-ment of cost of maintenance in 
licensed asylum in certain cases by Go\-cm 
ment 

87 Application of property m the posses 
Sion of 3 lunatic found wandering 

88 Application to Civil ^urt for order 
for the pajTnent of cost of maintenance out 
of the lunatics estate or by person bound 
to mamtain him 

89 Order of Court and enforcement 
thereof 

89 A Fixation of cost of maintenance 

89-B Incidence of costs of mauitcnance 

pas-able b> Goverrjnent 

90 Saving of lab! ty of relatives to 
ma ntam lunatic 

CHAPTER Vni 
Rules 

91 Power of Proviacul Gov ei r—egt to 
puke rules 
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Sections. 

92. Publication of rules. 

CHAPTER IX. 

SUPFIEMENTAL PROVISIONS. 

93. Penalty for improper reception or 

detention of lunatic. > 

Provision as to bonds. 

95. Pension of lunatic payable by Go- 
vemment, 

96. Use of forms in Schedule. ■ 

97. Protection to persons acting under 
Act. 


Sections . 

98. Power to give effect to warrants and 
orders of certain Courts outside British 
India. 

99. Power to make rules for reception 
of lunatics received from outside British 
India. 

100. Orders under repealed Acts. 

100*A. Ranchi European Mental Hospital. 

101. [Repealed.] 

SCHEDULE I,— Forms. 

SCHEDULE U.— [Repealed.] 


THE INDIAN LUNACY ACT <IV OF 1912). 

! ■ ■ [16f/i March, 1912 

^ci io consolidate and amend the law relating to Lunacy. 

WnEREAS it is expedient to consolidate and amend the law relating to 
lunacy; It is hereby enacted as follows: — 

' PARTI. 

' Preliminary. 

CHAPTER I. 

ei, . j . . 1. (1) This Act may be called The Indian 

Short t,tIo and oalrnt. mz ^ 

(2) It extends to the whole of British India, including British Balu- 
chistan, the Sonthal Parganas, and the Pargana of Spiti. 

2. Nothing contained in Part 11 shall be deemed to afFect the potvers of 

c • any High Court which is or hereafter may be '[con- 

® ' stituted by His Majesty by Letters Patent], over any 

person found to be a lunatic by inquisition or over the property of such lunatic, 
or the rights of any person appointed by such Court as guardian of the person 
or manager of the estate of such lunatic. 

Definitions ^ anything repug- 

nant in the subject or context, — 

(J) "asyfum" means an asylum *for mental hospital] for lunatics esta- 
blished or licensed by *[any Government in British India) : 

(2) "cost of maintenance" in an asylum includes the cost of lodging, 
maintenance, clothing, medicine and care of a lunatic and any expenditure in- 
curred in removing such lunatic to and from an asylum * [together with any 
other charges specified in this behalf by the “[Provincial Government], in exer- 
cise of any po%ser conferred upon *[itj by this Act]: 


^ , LEG. REF. 

* Sub«r!fuff«t for •'established under tl«e 
Indian Hijjli Courts Acts, 1861 to 1911" by 
A.O.. 1937. 

* Inserted by Act VI of 1922. S. 2. 

* Sulisumted for "Gmemmenl’’ by A.O., 
JM7. 

♦Inserted by Act VI of 1922, S. 2. 

_* Fubstituttd for ''Goscrnor-Cencrti! in 
Councirb) A.O..I937. 

•Substituted for "him" by thul. 

. NOTFj;. 

Cee. l! Objtct or Tttt Acr.—Tbe law 
eemtemrtate that a person atlrred 


to be a lunatic should be exposed to the 
publicity and harassment of a trial unlc«s 
there is «qme foundation for apprehension 
that he is incapable to manaRc bis affairs. 

9 I.C. 207=8 A.L.J. 179. See alto 19 C. 
W.N. 4S. 

ArrucAffUTV or Tirr Act. — The Act l» 
not absolutely exh.iuslive, 42 C.W.N. 93 
e=1937 C. 735. Act XXXV of 1858 bad 
no application to a Hindu coparcener who 
has no separate property. 23 M.L./. 7ft*=r 
17 I.C. 473=1913 79. See 

25 C. 5?t3. The provisions should be strict- 
ly followed. 1930 L. 289. 

Sec. 3. Cl. (I): \Vficrc there is no 
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(3) "District Court” means the principal Civil Court of original jurisdic- 
tion m any area outside the local limits for the time being of the Presidency- 
towns 

(4) "criminal lunatic” means any person for whose '[detention] in, or 
removal to an asylum, j’ail or other place of safe custody an order has been 
made m accordance with the provisions of section 466 or section 471 of the 
Code of Criminal Procedure, 1898, or of section 30 of the Pnsoners Act, 1900, 
’[or of section 103-A of the Indian Army Act, 1911] 

(5) "lunatic” means an idiot or person of unsound mind 

(6) “Magistrate” means a Presidenty Magistrate, Distnct Magistrate, 
Sub Divisional Magistrate or a Magistrate of the first class specially empowered 
by the Provincial Government to perform the functions of a Magistrate under 
this Act 


(7) "medical officer” means a gazetted *[medical officer in the service of 
the Cro\vn] and includes a medical practitioner declared by general or special 
order of the Provincial Government to be a medical officer for the purposes of 
this Act 

(8) "medical practitioner” means a holder of a qualification to practise 
medicine and surgery which can be registered m the United Kingdom in accor- 
dance with the law for the time being in force for the registration of medical 
practitioners, and includes any person declared by general or special order of 
the Provincial Government to be a medical practitioner for the purposes of this 
4ct 

(9) "prescribed ’ means prescnbed b) this Act or by rule made there- 
under 

(10) "reception order’ means an order made under the provisions of this 
Act for the reception into an asylum of a lunatic other than a lunatic so found 
by inquisition 

(11) “relative” includes any person related by blood marnage or adop- 
tion and * t • 

(12) “rule’ means a rule made under this Act 


LEG REF 

I Substituted for ‘confinement by Act \I 

of 1923 S 2 and Sch 1 „ , 

* Inserted bj Act XXXIII of 1923 S 5 
‘Substituted for ‘medical officer of Go 
venunent’ by A O , 1937 

NOTES 

proMsion m the order of appointment of 
joint manaffcrs for the estate of lunatic, the 
office of the surxuor manager terminates 
on the death of the co manager 61 Cal 
986=60 C L J U=3S C W N 10>1 
Sec. 3, Cl (2). — Under the Lunacj Act, 
the Court has no pow-cr to award costs to an 
unsuccessful applicant out of the estate of 
the alleged lunatic. c%en though the applica 
tion 1 $ botu and m the best inlere«t5 of 
the lunatic In the ab«cncc of a rrovt«ton 
m the Act. similar to S 109 of the English 
Lunaej Act of 1890 the Court ^s no dis 
mtion to award costs 152 I C 88 — -W 

L \V 710=67 M L J 797 ^ 

ggg 3 ( 5 ) —The elaborate procedcre 


prescribed by the Act should be strictly fol 
lowed The Court should not consider itself 
relieved of its responsibilitj by the mere 
circumstance that some or all of the relatives 
of the person concerned base declared that 
he IS a lunatic The Court ought to form 
Its own independent judgment on the point 
122 I C 570=1930 L 289 Unsoundness of 
mmd includes imbecility lunacy or mental 
aberration 7 B IS See also 1903 A W, 
N 8 4 C L J IIS But mere weakness 
of intellect is not 4 C L J 115 As to 
what 1 $ lunacj, ser also 24 W R 121, 20 
W R 55 

Lunatic — The term “Lunatic" also in 
eludes one who is so found by a conpetent 
Court on proper evidence. 2 A L j. ISl, 
31 C 210 A rnan is not a lunatic simpljr 
because he had delusions oa one or two 
points and is meapab’e of managieg his own 
affairs 9 I C 207=8 A L J 179 

See 3 (11) ■— The b-rther of the wife tt 
related In mamage to the husband of Us 
sis-er and is therefore a "rtlatire* withm 


/ 
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f - . • > PART II, 

Reception, Care and Treatment* of Lunatics. 
CHAPTER 11. . 

Reception of Lunatics. 


(1) No person other than a crimmal lunatic or a lunatic so found by 

T, ^ , . inquisition shall be received or detained in an asylum 

Recephon of persons in .. . u./ 


asylum. 


without a reception order save 'as provided by sec- 
tions 8, 16 and 98: 


Provided that any person in chaise of an asylum may, with the consent 
of two of the visitors of such asylum, which consent shall not be given except 
upon a written application from the intending boarder, receive and lodge as a 
boarder in such asylum any person who is desirous of submitting himself to 
treatment. 


(2) A boarder received in an asylum under the proviso to sub-section (1) 
shall not be detained in the asylum for more than twenty-four hours after he 
has given to the person in charge of the asylum notice in writing of his desire 
to leave such asylum. 

Reception orders on petition, 

5. (1) An application for a reception order shall be made by petitioa 

accompanied by a statement of particulars to the 
Appucatioa for reception Magistrate within the local limits of whose jurisdic- 
tion the alleged lunatic ordinarily resides, shall be in 
the form prescribed and shall be supported by two medical certificates on sepa- 
rate sheets of paper, one of which certificates shall be from a medical officer. 

(2) If either of the medical certificates is signed by any relative, partner 
or assistant of the lunatic or of the petitioner, the petition shall state the fact 
and, where the person signing is a relative, the exact manner in which he i- 
related to the lunatic or petitioner. 

(3) The petition shall also stale Avhether any previous application has 
been presented for an inquiry into the mental capacity of the alleged lunatic in 
anj' Court; and if such application has been made, a certified copy of the order 
made thereon shall be atta^ed to the petition. 

(4) No application for a reception order shall be entertained in any area 
Outside the Presidency-towns unless the Provincial Government has, by notifica- 
tion in the Official Gazette, declared such area as an area in whidi reception 
orders may be made. 

6, ’{(1) Subject to the provisions of sub-section (3), the petition shall be 

presented by the husband or wife of (he alleged 
^Application by whom to lunatic, or, tf there is no husband or wife or the hus- 
• band or wife is prevented by reason of insanitj, 

absence from India or otherwise from making the presentation, by the nearest 
relative of the alleged lunatic who is not so prevented.) 


LEG. REF. 

A3UrvDwevr.—"Jn sub S. <I) 
cj «c. 4 of the InrPan Lunao* Act, 
for the words and firurei "‘areas pro- 
vidM by sect, f, and 9S“, the words; 
finim and letter ■si\c as protded by 
•jr* . r, IS and of this Act and by sc. 39-A 
ot the I’rtion* Att. IW shall be substi- 
toted (Uadrn Act XIV of WJ8). 


•Substituted by Act V ot 1726, S 
NOTES. 

S. J fll) of the Act and he ii ccmpeir i* < 
make an apphcation for in/julsjlion ui 
S. 6? of the Act. A narfo\\ co-Mn ct 
•hoiikl not be placed upon the term "rru' ' 
fni fleiincd in S. 3 (U). 22 C.W N 
=43 I. C. 511. 

See. d.—Sr/ 4 L. I C. 
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Act m the case of any lunatic or class of lunatics residing in the terntorics m 
India of such foreign European State and shall m such notification specify the 
province or provinces within which such reception orders may be made 

(2) On publication of a notification under sub-section (1) the provi- 
sions of this Act as to the making of reception orders on petition and for tern 
porary detention in suitable custody shall apply in the case of such lunatics, 
v.ith the following modifications namely — 

(o) an application for a reception order may be made by petition pre 
sented by such officer or agent of the foreign State in which the alleged lunatic 
ordmanly resides, as may by general or special order be approved by the Pro 
vincial Government m this behalf. 


(6) the functions of the Magistrate shall be performed by such officer as 
the Provincial Government ma> by general or special order, appoint in this 
behalf, and such officer shall be deemed to be the Magistrate having junsdiction 
over the alleged lunatic for all the purposes of the said provisions, 

(c) for the purposes of sections 5 and 18 (1), the expressions “medical 
officer’^ and “medical practitioner” shall include such person or class of persons 
as the Provincial Government may speafy in this behalf, 

(d) the Magistrate may m his discretion extend the period prescnbed 
by section 19 within which the alleged lunatic must have been medically exa 
mined , and 


(e) sections 6 (1), (2) (3) 11, *(11 A\ and 34 of the Act, shall not 
apply, and with such other modifications restrictions or adaptations as the 
Central Government may, by notification in the Official Gazette direct for the 
purpose of facilitating the application of the said provisions 

(3) A reception order made under this section shall be deemed to be a 
reception order made under section 7 or section 10, as the case may be 
Reception orders otherwisa than on petition 
12 When any European who is subject to the provisions of the Army Act 
*(the Naval Dtsaplme Act or that Act as 
Reception order in case modified by the Indian Navy (Discipline) Act, 1934,] 
III fSoTi; 'h? '"'J- A,r rorce Act, 

1932 ] has been declared a lunatic m accordance with 
the provisions of the military *[, Naval] *[or air force] regulations m force 
for the time being, and it appears to any administrative medical officer that he 
should be remov^ to an asjlum such administrative medical officer maj, if he 
thinks fit, make a reception order under his hand for the admission of the said 
lunatic into any asjlum which has been dul> authonted (or the purpose b) the 
Central Government 


13 (1) Every officer m charge of a police station maj arrest or cause to 

be arrested all persons found wandenng at large 
within the limits of his station whom he has reason 
to believe to be lunatics, and shall arrest or cause to 
be arrested all persons w^thln the limits of his station 
whom he has reason to beliese to be dangerous bj 
reason of lunacj Anj person so arrested shall be 
taken forthwith before the Magi<trate 


Powers and duties of 
police m respect of wander 
mg or dangerous lunatics 
and lunatics cruelly treated 
or not under proper care 
and control 


LEG REF 

1 Inserted to Act V of 1926 sec 4 

* Inserted by At? \\\V of 1934 S 2 
and Sch 

• Substituted b> Act \IV of 1932 S 135 
and Sch for “or the Air Forte Act" which 
had been inserted bv Act \ of 1927, S 2 and 


Sch 1 

-Inserted by Act X of 1927 S 2 and 
Sch I 


NOTES 

^See U — Ire 5 U R (Mil ) «, 9 C. 
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[11 A (I) The Magisti^e may, subject to the prons.ons of to som 

Power to appomt snbsl. 7a 7 ‘"e (hereinafter referred to j.n 

tute for the person upon substitution), transfer the duties and rtj 

whose application n recep Ponsibihties under this Act of the person on trio't 

tion order has been made Petition a reception order has been made to an; other 

such other person shall who is willing to undertake the same, and 

the person on whose petition th^ purposes of this Act to be 

m this Act to such m#. reception order was made, and all references 

Cviderth j n T construed accordmjfj 

whose petition the rer^nt.^^ ®rdcr of substitution shill release the per on upon 
tentative from Ty hab£ . dead, his^T 

(2) BeW J. i ^ order of substitution iras mnde 

notice to the person uno!ftui!« ‘^^^dcr of substitution, the Magistrate shall send a 
alive, and to any relatu e Af Petition the reception order was made, if he u 
trate, notice should be * 1 ^ to whom in the opinion of the 

'\hose fa^our it is proposed J ^Pecifj the name of thepf««’ 

less than twentj da\s from th ^’^ch order and the date, "hichsha^^ 

order ^VbfcomrdeJe^' ^htd. t»y 

j* adjourned liel![aps'ra5e7han“'’“'l"T‘ ‘o 
to whom notice has been «eni a^^I! an> objection made ^ 

r«ewe all such ewdence as ml °**’®*' re’^'tive of tlie *?.^si!cii 
persons >nA ,... 1 . / as maj be nrA/t..,.^ u. ^ behalf ol 


flfc« 21J/ 
.000 

order ffit 


r^ene all such ewdence as ml relative of tlie 1“"/ 

^sons aitd such further evidTni ^ bj or on W>I ’ 

and maj thereafter nuife orifi 'i “ *be Magistrate tUb 

Pronded that. It ti,, “aJang an order of soW®- 

Sit t,'!?'* “d aij otoJ "bose petition the Aip 

fi^ed to uidetihe th,‘7 ° "d'uig and m the cpirjoa , i,ti 
ntauoned per^rif^jf “d “ Jtr to Ad ‘ 

^ Ii ^ proceetLntr ^ make such an onfer 

to whom the , section an} ’■’P^ 


‘a'per-c« 

tnd-s'ii^r P-ett-enee to "^de shall be ern^™ 

tr* Isa ^ on who IS the nearest i^at svch 


-eas^ lo ba recorritH^^°” the nearest 0 

-* ' 'r^^a ncr b. ^ ""dng. the MaaftTate nS-'” 

Th* ^lagicir^- crests of the lunatic .n/thc^/ 

u,-'o„“f-7.=>3“ tins order for the f"'- j c- e”"' 

'di-- ,, - =d-r (2) maj be 

'*■ ■whom it j-j 1 {/O?® 


^ ] Hj V.'L^ whom It IS intended 


has been bf 

r-w wnth respect f' A* 

^'Jhims in Bnti^h Inc 
^“otificaticn 

_ th3« reception orders nJ' 
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(2) ^[If the petition is not presented by the husband pr wife, or, where 
there is no husband or wife, by the nearest relative of the alleged lunatic, the 
petition] shall contain a statement of the reasons why it is not so presented’ and 
of the connection of the petitioner with the alleged lunatic, and the circum’stan 
ces under which he presents the petition 

(3) No person shall present a petition unless he has attained the age of 
majority as determined by die law to which he is subject and as within four- 
teen days before the presentation of the petition personally seen the said 
lunatic 

(4) The petition shall be signed and verified bj the petitioner, and the 
statement of prescnbed particulars by the person making such statement 

7 (1) Upon the presentation of the petition the 

Procedure upon petition Magistrate shall consider the allegations m the peti- 
ior reception order tion and the evidence of lunacy appearing by the 

medical certificates 

(2) If he considers that there are grounds for proceeding further, he 
shall personally examine the alleged lunatic unless for reasons to be recorded in 
writing he thinks it unnecessary or inexpedient so to do 

(3) If he IS satisfied that a reception order ma> properly be made forth 
with, he may make the same accordingly 

(4) If he IS not so satisfied, he shall fix a date (notice whereof shall be 
given to the petitioner and to any other person to whom m the opinion of the 
Magistrate notice should be given) for the consideration of the petition, and he 
may make such further or other inquiries of or concerning the alleged lunatic 
as he thinks fit 

8 Upon the presentation of the petition, the Magistrate may make such 
r* * * t ( t.. order as he thinks fit for the suitable custody of 
nSfc*?Mdmg inqu^S lunatic pending the conclusion of the in 

quiry 

, 9 The petition shall be considered in pnvate m the presence of the petj* 

. tioner, the alleged lunatic (unless the Magistrate m 
Gjnsideration of petition discretion Otherwise directs) any person appoint 
ed by the alleged lunatic to represent him and such other persons as the 
Magistrate thinks fit 

10 (1) At the time appointed for the consideration of the petition, the 

Jfagisfrafe nia> either make a recephon order or 
dismiss the petition, or may adjourn the same for 
further evidence or inquiry, and may make such order as to the payment of 
the costs of the inquiry by the person upon whose application it was made, or 
out of the estate of the alleged lunatic if found to be of unsound mind, or 
othewise as he thinks fit 

(2) If the petition is dismissed the Magistrate shall record in wnting 
his reasons for dismissing the same, and shall deliver or cau^e to be delivered to 
the petitioner a copy of such order 

11 No reception order shall be made under 
Further provisions as to j^ction 7 Of Section 10, sate in the case of a lunatic 
r.«pt,on ordtr. on rol'tion ,5 unfit to lie at large ttalcss— 

(o) the Magistrate is satisfied that the person m cliai^e of an as) him is 
willing to receite the lunatic and 


LEG REF 

* Substituted bj Act V of 1926, S 2 
NOTES 

See 7* Duti or jt-crc is »akivc as 
GC M -4S3 


Oxxra ro» l^o^- t<moy —It mint a ju Ii 
cul detenniralicn carefiilh mate on de. 
qiuie maierialj C R.V "^ \\ \ 41)] 
Sect II to 14 — a Iburirt 

MaRiJlra'e are e*mi 
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( 6 ) the petUioner or some other person engages in writing to the satis- 
faction of the Magistrate to pay the c<»t of maintenance of the lunatic 


^[ll-A (1) The Magistrate may, subject to the provisions of thjs section 
by order m wnting (hereinafter referred to as an 
Pot\cr to appoint substi order of substitution), transfer the duties and res- 

tute for the person upon ponsibihties under this Act of the person on whose 
Mn'orff iSs' b«n madf pctiti™ a reception order has been made to any other 
person who is willing to undertake the same, and 
such other person shall thereupon be deemed for the purposes of this Act to be 
the person on whose petition the reception order was made, and all references 
in this Act to such last mentioned person shall be construed accordingly. 


Provided that no such order of substitution shall release the person upon 
whose petition the reception order was made or, if he is dead, his legal repre- 
sentative from any liability incurred before the order of substitution was made. 

(2) Before making any order of substitution, the Magistrate shall send a 
notice to the person, upon whose petition the reception order was made, if he is 
alive, and to any relative of the lunatic to whom, in the opinion of the Magis- 
trate, notice should be given , the notice shall specifj the name of the person in 
whose favour it is proposed to make such order and the date, which shall be not 
less than twenty days from the sending of the notice, upon which any objection 
to the making of the order will be considered 


(3) On such date or any subsequent date to which the proceedings may 
be adjourned, the Magistrate shall consider any objection made by any person 
to whom notice has been sent, or by any other relative of the lunatic, and shall 
receive all su^ evidence as may be produced by or on behalf of any such 
persons and such further evidence, tf any, as the Magistrate thinks necessary, 
and may thereafter make or refrain from making an order of substitution. 

Provided that, if the person on whose petition the reception order was 
made is dead and any other person is willing and, m the opinion of the Magis 
traie, fitted to undertake the duties and responsibilities under this Act of such 
first mentioned person, the Magistrate shall make such an order 

(4) If in proceedings under this section any question arises as to the 
person to uhom the duties and responsibilities under this Act of a person upon 
whose petition a reception order has been made shall be entrusted, the Magis- 
trate shall give preference to the person who is the nearest relative of the lunatic 
unless, for reasons to be recorded m writing, the Magistrate considers that such 
preference would not be m the interests of the lunatic 

(5) The Magistrate maj make such order for the pajment of the costs 
of an mquir> under this section by an) person who is a part) thereto or out of 
the estate of the lunatic, as he thinks fit 


( 6 ) An) notice under sub section (2) may be sent by post to the last 
known address of the person for whom it is miendcd ) 


) (1) When an arrangement has been made with any foreign 
■Luropcan Stale with respect to the reception of luna- 
nfcrftion enter m ca»c ^,^.5 ,p a«iums in British India, the Centra! Govem- 
xnLnl ma>, by notification m the Ofiicial Gazette, 
direct that reception orders may be made under tins 


1 rr. RfP 

* *5 U A v.-a< Intrrlrd ly Act V of 1926 

3 

*T>i« irciion war or Riralty inverted a« 
S n»A ty Act \lt of 1916 an | mat fc 
CJ-U»r5»»S n b by Act V of 1926, S 3 


ihr »ubKct matter of revision 4 L 
I C <«k= 1934 1 55 Great circ is «o 

taken before <lfc1arin(i K rerson a lunatic 
\\ K (Mis ) 5 
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Act m the case oi any lunatic or class oi lunatics residing m the terntones m 
India of such foreign European State, and shall in such notification specify the 
province or provinces within Avhtch such reception orders may be made 

(2) On publication of a notification under sub-section (1), the provi 
sions of this Act as to the making of reception orders on petition and for tern 
porary detention in suitable custody shall apply in the case of such lunatics, 
with the follow ing modifications, namely — 

(o) an application for a reception order may be made by petition pre 
sented by such officer or agent of the foreign State in which the alleged lunatic 
ordinarily resides, as may by general or special order be approved by the Pro 
vincial Government in this behalf. 


(&) the functions of the Magistrate shall be performed by such officer as 
the Provincial Government may, by general or special order, appoint in this 
behalf, and such officer shall be deemed to be the Magistrate having junsdiction 
over the alleged lunatic for all the purposes of the said provisions, 

(c) for the purposes of sections 5 and 18 (1), the expressions "medical 
officer" and “medical practitioner" shall include such person or class of persons 
as the Provinqal Government may specify m this behalf, 

(d) the Magistrate may m his discretion extend the period prescribed 
by section 19 within which the alleged lunatic must have been medicallj exa 
mined, and 

(e) sections 6 (1), (2), (3) 11, *[11 A] and 34 of the Act, shall not 
apply, and with such other modifications restnctions or adaptations as the 
Central Government may, by notification m the Official Gazette, direct for the 
purpose of facilitating the application of the said provisions 

(3) A reception order made under this section shall be deemed to be a 
reception order made under section 7 or section 10, as the case may be 


Reception orders otherunso than on pettlion 
12 When any European who is subject to the provisions of the Army Act 
*[the Naval Discipline Act or that Act as 
Rec^tion order in case modified by the Indian Navy (Discipline) Act, 1934,] 
s'.’ A.r Force Act or the Indian Air Force Act, 

‘ ’ 1932 J has been declared a lunatic m accordance with 

the provisions of the militarj *(, Naval] *(or air force] regulations in force 
for the time being, and it appears to any administrative medical officer that he 
should be removed to an asjlum, such administrative medical officer ma), if he 
thinks fit, make a reception order under his hand for the admission of the said 
lunatic into any asjlum which has been dulj authorized for the purpose bj the 
Central Government 


(1) Every officer m charge of a police station maj arrest or cause to 
be arrested all persons found wandenng at large 
within the limits of his station whom he has reason 
to bclic\e to be lunatics, and shall arrest or cause to 
be arrested all persons isithm the limits of his station 
whom he has rca^wi to bclic\e to be dangerous b) 
reason of lunacj Anj person so arrested shall le 
taken forthiMth before the ^fagistratc 


13 

Powers and duties of 
police in respect of wander 
inR or dangerous lunatics 
and lunatics cruelly treated 
or not under proper care 
and control 
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(2) Ever} officer in charge of a police station who has reason to believe 
that an> person within the limits of his station is deemed to be a lunatic and is 
not under proper care and control, or is cruell) treated or neglected b} an> 
relati\e or other person having the charge of him, shall immediately report the 
fact to the Magistrate 

14 Whenever any person is brought before a Magistrate under the provi 

sions of sub section (1) of section 13, the Magistrate 
Reception order m ca'e of g^all examine such person, and if he thinks that 
lurQti«”^ dangerous grounds for proceeding further, shall cause 

him to be examined b} a medical officer, and ma} 
make such other inquiries as he thinks fit, and if the Magistrate is satisfied that 
such person is a lunatic and a proper person to be detained, he may, if the 
medical officer who has examined such person gives a medical certificate with 
regard to such person make a reception order for the admission of such lunatic 
into an asylum* 

Provided that, if an) fnend or relative desires that the lunatic be sent to 
a licensed asjlum and engages in writing to the satisfaction of the Magistrate to 
pa) the cost of maintenance of the lunatic m such asylum, the Magistrate shall, 
if the person in charge of such asylum consents make a reception order for the 
admission of the lunatic into the licensed asylum mentioned in the engage- 
ment 

Provided further that jf any fnend or relative of the lunatic enters into 
a bond with or without sureties for such sum of money as the Magistrate thinks 
fit, conditioned that such lunatic shall be properly taken care of , and shall be 
prevented from doing injury to himself or to others the Magistrate, instead of 
making a reception order, may, if he thinks fit, make him over to the care of 
such friend or relative 

15 (1) If It appears to the Magistrate, on the report of a police-officer or 

^ , the information of any other person, that any person 

cn°llj",S.cd or not into I'"'™ ‘'.s junsd.ct.on deemed to be a 

iro;<r care -ind control lunatic is not under proper care and control or is 
cruelly treated or neglected by any relative or other 
person having the charge of him, the Magistrate may cause the alleged lunatic 
to be produced before him and summon such relative or other person as has or 
ought to have the charge of him 

(2) If such relative or other person is leglly bound to maintain the 
alllcgcd lunatic, the Magistrate may make an order for such alleged lunatic being 
properly cared for and treated, and, if such relative or other person wilfully 
neglects to comply with the said order, the Magistrate may sentence him to 
impTr^onment for a term which may extend to one month 
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(3) If tliere is no person legally bound to maintain the alleged lunatic or 
t *4 thinks fit so to do he may proceed as prescribed m section 

14 and upon being satisfied m manner aforesaid that the person deemed to be a 
lunatic IS a lunatic and a proper person to be detained under care and treatment 
maj, if a medical officer gives a medical certificate with regard to such lunatic 
make a recepbon order for the admission of such lunatic into an asylum ' 

16 (1) When any person alleged to be a lunatic is brought before a 

_ . . , „ . Magistrate under the provisions of section 13 or 

report'^y *5 ‘he Mapstrate may by an order in urit 

medical officer authorize the detention of the alleged lunatic m 

suitable custody for such time not exceeding ten 
dajs as may be m his opinion necessary to enable the medical officer to deter 
mine whether such alleged lunatic is a person in respect of whom a medical 
certificate maj be properly gi\en 

(2) The Magistrate maj froni time to time for the same purpose by 
order in writing authorize such further detention of the alleged lunatic for 
penods not exceeding ten days at a time as he thinks necessary 

Provided that no person shall be detained in accordance with the pron 
sions of this section for a total period exceeding thirty days from the date on 
which he was first brought before the Magistrate 

17 All acts which the Magistrate is authorized or required to do by 

- , « . sections 14 IS or 16 may be done in the Presidency 

Commissoner of towns *f* * •] by the Commissioner of Police 

dCTcy tow duties which an officer in charge of a police 

station is authorized or required to perform may be 
performed m any of the Prestdenej towns by on officer of the police force not 
below the rank of an inspector 

Further provisions as to reception orders and medical eertificaies 

18 (1) Ever) medical certificate under this Act shall be made and signed 

, by a medical practitioner or a medical officer as the 

Mrf.al cerl,fical« prescribed 

(2) Every medical certificate shall state the facts upon which the person 
ccrtifjing has formed his op nion that the alleged lunatic is a lunatic distm 
guishmg facts observed by himself from facts communicated bj others and no 
reception order on petition shall be made upon a certificate founded onl) upon 
facts communicated bj others 

(3) Excr) medical certificate made under this Act shall be ctidence of 
the facts therein appearing and of the judgment therein stated to have been 
formed b> the person ccrtifjmg on such facts as if the matters therein appear 
ing had been aerified on oath 

19 (1) A reception order required to be founded on a medical certificate 

shall not be made unless the person who signs the 
Time ant manner of certificate or where taao certificates arc re- 

Mnat^' examnaton of each person who Signs a certificate has person 

all} examined the alleged lunatic in the case of an 
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order upon petition not more than seven clear days before the date of the pre 
sentation of the petition and m all other cases not more than seven clear days 
before the date of the order 

(2) Where two medical certificates are required a reception order shall 
not be made unless each person signing a certificate has examined the alleged 
lunatic separately from the other 

20 A reception order if the same appears to be m conformity with this 
Act shall be sufficient authonty for the petitioner or 
'\nthor for rccept on person authorised by him or m the case of an 

order not made upon petition for the peRon authorized so to do bj the person 
miking the order to take the lunatic and convey him to the place mentioned in 
•iucli order and for his reception and detention therein or m any asylum to 
■which he may be removed m accordance with the provisions of this Act and the 
order may be acted on without further evidence of the signature or of the juris 
diction of the person making the order 

^[Provided that no reception order shall continue to have effect — 

(a) After the expirj of thirt) dajs from the date on which it was made 
unless the lunatic has been admitted to the place mentioned therein within that 
penod or 

(&) After the discharge under the provisions of this Act of the lunatic 
from such place or from any asylum to which he mayf have been removed 1 

21 Any authority making b reception order 
under this Part shall forthwith send a certified copy of 
the order to the person m charge of the asylum into 
which such lunatic is to be admitted 

22 Subject to the provisions of section 85 no 
Magistrate shall make a reception order for the 
admission of any lunatic into *fan} Government 
asyluml outside the province in which the Magistrate 

exercises jurisdiction 
Deienuon of lutialtcf f-endtng removal io asylum 
23 When any reception order has been made under sections 7 10 H or 

'O.umor, o! I™a.,c 5 '5 the Magistrate may tor reasons to be recorded in 

r<ndnR remoal to as>1uTn "riling direct that the lunatic pending his removal 
to an asylum be detained in suitable custody in such 
phee as the klagistrate thinks fit 


Copy of recept on order 
to be «ent to pcr«on in 
cnnrgc of asjium 


Restrict Oft as to as>l ns 
into which rccept on orders 
may d rect a Im ss on 


RecepUon and delcntion of criminal lunatics 
An order under section 466 or section 471 of the Code of Cnmtnal 
Procedure I89S or under *;ection 30 of the Prisoners 
Act 1900 ‘for under section 103 A of the Indian 
Army Act 19111 directing the reception of a cri 
minil lunatic into any asylum which is prescribed for the reception of criminal 
lunatics shall be sufficient authority for the reception and detention of any per 
son named therein in such xsylum or m any other asylum to which he may be 
Im fully transferred 


21 


Ttccfpl on an 1 detent on 
of cr n ml lunal cs 


Reception after ingwuifioii 

F rcf''! on atirr mfju s 2a A lunatic so found by inquisition may be 

’ ” admitted into an asylum — 

(1) in the case of an inquisition under Chipter IV on an order mide ly 
or tin Icr the authonty of the High Court 
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(2) m the case of an inquisition under Chapter V, on an order made by 
the Distnct Court 

26 (1) When any lunatic has been admitted into an asylum in accordance 

, , with the provisions of section 25^ the Hieh Court or 

coS'tt ot ‘hc D-stnct&urt asthecasemaybe shall.onthe 

lunatic application of the person m charge of the asylum 

make m order for the payment of the cost of mam 
tenance of the lunatic in the asjium and maj from time to time direct that any 
sum of money payable under such order shall be recovered from the estate of 
the lunatic or of any person legally bound to maintain him 

Provided that if at any time it shall appear to the satisfaction of the Court 
that the lunatic has not sufficient property, and that no person legally bound to 
maintain such lunatic has sufficient means for the payment of such cost, the 
Court shall certify the same instead of making such order for the payment of 
the cost as aforesaid 

(2) An order under sub section (1) shall be enforced in the same manner 
and shall be of the same force and effect and subject to the same appeal as a 
decree made by the Court in a suit in respect of the property or person therein 
mentioned 


/Imcndmcnt of order or ceriifkate 

27 If, after the reception of any lunatic into any asylum on a reception 

order it appears that the order upon t\hich he was 
Amendment of order or received or the medical certificate or certificates upon 
certifica e which such order was made is or are defective or in 

correct the same may at any time afterwards be amended by the person or 
persons signing the same with the sanction of two or more of the visitors of the 
said asylum, one of whom shall be a medical officer 
CHAPTER ITT 
Care and Treatment 
Visitors 

28 (I) The Provincial Government shall appoint for every a«;)Iiim not 

. . . , !e«is than three visitors one of whom at least shall be 

AppentaM ot ^ 

(2) The Inspector Genera! of Prisons (where such office exists) shall be 
a visitor ex officto of all the asjlums within the limits of his jurisdiction 

29 Two or more of the visitors one of whom shall be a medical officer, 

MonthI; m.poclion li) '•>“" "> ''"7 lotIPlhcr intpcfl 

Visitors c\erj part of the as>lum of which Ihej are visitors 

and sec and examine as far as circumstances will 
permit e\er> lunatic and boarder therein and the order and certificate for the 
admission of e\er> lumtic admitted since the last M'ltation of the \isilors and 
shall enter in a book to be kept for that purpose an\ remarks which lhe> maj 
deem proper in regard to the management and condition of the 3s>lum and the 
inmates thereof 

(1) When on) person is ’^detained] under the prosistons of section 
466 or >ec!ion 471 of the Code of Cnmmal Procedure 
Insr^tion of cnmmal ir^j. midcr the proM'ions of «ection 103 A of 

SS“or'\rMtor"'‘^" 'h' Indian Ann, Act 1911 1 the Impcclor Gcncnl of 
Prisons if such person is ’[detainedl in a jail or the 
\asitors of the as)lum or two of them if he is ’fdctairedj in an asjlim 
ma) Msit him in onlcr to ascertain his state of m-nd, and he s^al! be ns *ed 
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once at least in every six months by such Inspector General or by two of such 
visitors as aforesaid* and such Inspector^Gcneral or visitors shall make a spetial 
TtpoTt as to the state of mind oi such person to the authority under whosd order 
he IS ^{detained] 

(2) The Provincial Government may empower the officer in chafgfe of die 
jail m i%hich such person may be ^fdetamedj to discharge all or any of the func 
tions of the Inspector General under sub section (1) 

Dtsef large of lumties 

31 (1) Three of the visitors of anv asylum, of whom one shall be s 

medical officer, may by order itv writing, direct the 

1 .°^ <l«'Aarge from di'jchaiw of any person detained in Such asylum and 
^ ^ such person shall thereupon be discharged’’ 

Provided that no order under tins sub section shall be made in the case of 
a person detained under a reception order under section 12 or m the case of 
T criminal lunatic othenvise than as provided b\ section 30 of the Prisoners 
Act 1900 

(2) When such order js made if the person is detained under the order 
of any public authority notice of the order of discharge shall be immediately’ 
communicated to such authority 

32 (1) A lunatic detained m an asylum under 

r> scharge of hinatKs in ^ reception order made on petition shall be discharg . 

12" on°l,cf 'f ™ P"’“™ 

v\ as made so applies m u rittng to the person m charge 
of the asylum 

Provided that no lunatic shall be discharged under the provisions of sub* 
section (1) if the officer tn cliarge of the asylum certifies m writing fhat the 
lunatic dangerous and unfit to be at large 

(2) A person detained in an asalum under a reception order made under 
section 12 shall be detained thereiri until he »s discharged ihertfrom m accord 
ance nith the military naval] [or air force] regulations m force for the time 
being or until the officer making the order applies for his transfer to the msh 
firy ®( naval] *'[or air force) authonties in view to Ins removal to England 

(3) Whenever u appears to the officer in charge of an asylum that the 
(n«ch'irge of a person therein detuned under an order made under section 12 is 
necessary ciihcT on account of bis recovery or for any other purpose such 
person shall be brought before rhe visitors of the asylum and on the visitors 
recording thcir opinion that the discharge should be made the General or other 
Officer commanding the division district bngade or force or other officer 
'iiithonzcd to order the admission of such persons into an asylum 'ihall forthwith 
direct him to he dischai^cd md ’inch <h«charge shall take place in accordance 
with the military *J naval] *]or air force] regulations in force for the time 
Icing 

33 When any rcfatue or inend of n lunatic detained in any asylum under 
the provisions of sections 14 15 or 17 is desirous that 
OrJfr of 4 'chaTRc ^ lunnlic shall be delivered over to bis care and 

dr?fui"of°!iriHr 3 tc’ custody he mi> make appljcnion to the authenty 
under whose order the lunatic is defamed and such 
nijthoriiy if it thinks fit in consultation with ihc person in charge of the asylum 
and with the visitors or with one of them being n meibcal officer and upon sudi 
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Remo>al of lunatics and 
criminal lunatic* 


relative or fnencl entenngr into a bondivVith oi' without sureties for such sum of 
money as the said authonty thinks fit conditioned that such lunatic shall be 
properlj taken care of and shall be prevented from doing injury to himself or 
to others ma) make an order for the discharge of such lunatic, and such lunatic 
shall thereupon be discharged * 

34 If any lunatic detained m an aiylum on a reception order made under 
sections 7, 10, 14, IS or 17 is subsequently found on 
an inquisition under Chapter IV or Oiapter V not to 
be of unsound mmd and incapable of managing 
himself and his affairs, the person in charge of the 
as}lum shall forthmth, on the production of a certi- 
fied cop>’^of such finding, discharge the alleged lunatic from the asylum 

Rctitoval of lumhcs 

35 (1) *|Any lunatic may, m accordance with anj general or special 
order of the Provincial Government be removed from 
*[any Government asylum] to any other asylum 
within the province or to any other asylum m any 

other province with the consent of the Provincial Government of that 
province] 

Provided that no lunatic admitted into an as)Ium on a reception order 
made on petition shall be removed in accordance with the provisions of this 
sub section until notice of such intended removal has been given to the petitioner 
(2) The Provincial Government may make such general or special 
order as *[it] thinks fit directing the removal of any person for whose ‘[deten- 
tion] an order has been made under section 466 or section 471 of the Code of 
Criminal Procedure 1898 *(or under section 103 A of the Indian Army Act, 
1911] from the place where he is for the time being •[detained] to any asylum 
jail or other place of safe custody •|m the province or to any asylum, jail or 
other place of safety in any other province with the consent of the Provincial 
Government of that province] 

Escape and n capture 

36 Every person received into an asylum under any such order as is 

required by this Act may be detained therein until 
Order to justify he is removed or discharged as authorized by law, 

erape" jn case of escape may by virtue of such order, 

be retaken by any police officer or by the person 
in charge of such asylum or anv officer or servant belonging thereto, or any 
other person authorized in that behalf by the said person m charge, and con- 
veyed to and recened and detained m such asylum 

Provided that m the case of a lunatic not being a, cnminal lunatic or a 
lunatic in respect of whom a reception order has been made under section 12, 
the power to retake such escaped lunatic under this section shall be exercisable 
only for a penod of one month from the date of his escape 
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once at kast in every six months by such Inspector-General or by two of s«cK 
visitors as aforesaid; and such Inspector-Gcneral or visitors shall make a special 
report as to the state of mind of such person to the authority under whosd order 
he is ^(detamed] . »- 

(2) The Provincial Government may empower the officer in chaise of the 
jail in uhich such person may be 'Idelaincd) to discharge all or any of the func- 
tions of the Incpector-General under sub-section (!). 

Dischorgg of lunatics. - • ^ 

31 (1) Three of the visitor of any asylum, of whom one shall be s 

medical office^ may» by order in writing, direct the 
Order of discharge from dji^charEe of any pcrsott detained in ^uch asylum, and 
such pirson slid! thereupon be discharged; 

Provided that no order under this sub-section shall be made in the case of 
a person detained under a reception order under section 12, or, in the case of 
a criminal lunatic, otherwise than as provided by section “kt of -the Prisoners 
Act, 1900 

(2) When such order is made, if the person is detained under the order 
of any public authority, notice of the order of discharge shall be immediately' 
communicated to such authonty 

32 (1> A lunatic detained in an asylum under 

DischarKe of lunxt^ iii g reception order, made on petition, shall be discharg- , 
tS! Sry''''toS« 'f ?" whose petition the reception order 

was made <o applies in writing to the person m charge 
of the asylum: 

Provided that no lunatic shall be discharged under the provisions of sub- 
jection (1) if the officer in chaige of the asylum certifies in writing ffiat the 
lunatic IS dangerous and unfit to be at large 

(21 A person detained in an asylum under a receplion order made under 
<eclJon 12 jhal! be detained thereid until he 5s discharged therefrom in accord- 
ance wnb the military *{, naval] '{or air force] regulations in force for the time 
being, or until the officer making the order applies for his transfer to the mlli- 
tary ’[.naval] ^jor air force] authorities »o view to his removal to England. 

(3) Whenever it appears to the officer in charge of an asylum that the 
discharge of a person therein detained under an order made under section 12 is 
necessary «ihcr on account of his recovery or for any other purpose, such 
person shall be brought before the visitors of the asylum, and on the visitors 
recording their opinion that the discharge should be made, the General or other 
Officer commanding the division, district, bngatlc or force; or other officer 
amhonted to order the admission of such persons into an asylum, shall forthwith 
direct lum to lie dlschargeil and such discharge shall take place in accordance 
with the military naval] *(or iiir force] regulations In force for the time 
being. 

33 When any relative or friend of a lunatic detained m any asylum under 
the provisions of sections 14, 15 or 17 is desirous that 

oitwrs *=■'' **. 1° Ws «« 

«}uf c.irp tif ihf lunatic custotly, he may make application to the authonty 
under whose order the lunatic is detained, and such 
authority, if it thinks fit in consultation with the person in charge of the asylum 
and with the visitors or with one of them lieing a medical officer and upon such 
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for “cop‘’nf<r Iothhr »|a» lx inserted, namely •— 

rtrj Act X-XXV of 10^1, R. 2 

. N'OTLS. ^ 

■'ilf't !>y Act X of 1927, S. 2 and See. 33 —The appropriate remcify of 
L r*t»t»-»e4 of a j>erion who has wtoo* r 
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rcla’nc or fncn 1 cntcrjnp into a \Mlfi it* willinut Mircttf^ for «tich sum of 
mono a« the authnntj thinks fit cnndiltnncd tint such lunatic ^Inll be 
fal-m nre of an! 'fnff 6c prcacntcff from ifoinK injury to him«clf or 
to othcra tnaa make an onler for the di^chirj.e of «ucli Uiintic ^ntl <uch lunatic 
«halj thereupon l>e<li«c?nrp<al 

If am hmitic dctainetl in an a<>Iutii on a reception onler made under 
Sections 7, 10 l-l IS or 17 t< sub’^cqucntl) found on 
.I>»chaiY of » ’ an inquisition under Onpter IV or Oiaptcr V not to 
J'f <■' mind and incipiWc of manapne 

f-nt nim<elf and ni< affair^ the pcr«on in charpe of the 

as\|um <lnll fortlmith on the production of a certi 
fie<l enp) of <uch finding dt<chafpc the alleperl lunatic from the asjium 
AVmo*tJ/ of /iiriJtiCJ 

3^ (It ’}An> lunatic maj m acconlancc \sith an> pcncral or special 
of t natter and IVoMncial Goscmmcnt be remoaed from 

entn rut 1 nat f« *(”*0) Ooxcmmenl asjhim] to anj other asylum 

Within the prosmcc or to an> other as)lum in any 
other prosmee with the consent of (he Provincial Government of that 
province] 

Provided that no lunatic admitted into an asjhim on a reception order 
made on petition «hall l>e removfyf m accordance with the provisions of this 
sub «cction until notice of such intcnile<l removal has been pivcn to the petitioner 
(2) Tlic Provincial Government ma> make such pcneral or special 
order as *|il] thinks fit directing the removal of an> person for whose ‘[deten 
tion] an order has been made under <ection 466 or section 471 of the Code of 
Cnmmal Procedure 1898 *(or under section 103 A of the Indian Arm> Act, 
1911] from the place wJicrc he is for the time bcinp *|dctaincd) to any asylum 
jail or other place of «afc custod) *(m the province or to an> asjlum, jail or 
other place of vafet) m anj other province with tlic consent of the Provincial 
Govcmmtni of that province) 

fjca/e and reco/'/urr 

36 Every person received into an as>lum under an> such order as is 
_ , , . required b\ this Act ma\ be detained therein until 

Or«Jef| *0 drten removed or disdiarpcd as authorized bj law, 

and m case of escape maj bj vartiie of sucli order, 
be retaken bj anj police ofTiccr or b) the person 
in charpe of such avjium or anv officer or servant beJoiipiiip ffiercio or any 
other person authorized in that behalf h) the said person in charpe, and con* 
ve>ed to and received and dctlmcvl m such asjlum 

Provided (hat in (he case of a Iiiiiitic not hemp a cnnunal lunatic or a 
lunatic m respect of whom a reception oialtr has hvin made under section 12, 
the power to retake such escaped lunatic under this section shall he exercisable 
onl} for t penod of one month from the date of hn t scflpc 


tion and recapture after 
escape 


UG RIl 

“See 33 A -*lf tJc person in charRC of 
any asylum in vliicli a liintc U •lelnlnel 
under the provisions of ss It IS cr 17 I« 
sitisfcd tint m tie iiterfsts of tir Ifiltli 
of the lunatic, it is leccssarj u diHiiirtte 
him ffmj> 0 Tarily» tie jerson af rr*»l| » sv 
or ter such (hschuKe fir tich |Hri «l i* te 
may tl ink fit nt I siil jrrt to rucIi r i lilk s 
as tl e 1 ri vii rial (i ver ne it n >v t> ii U 

preserve” (MiwIriRArt \V«f lutl) 
i Sul slit ilrd ! y Art \\\V'II| 1 1 
S 2 ni I Scl I 

» Sul stiliifrd f( r “rt y H»yh» i IM 1 1 1 \ 

Governwf/it ly A (J i IW/i 

CCM-IM 


•.SuUUuUrd Iv Act wwni if 1920, 
S 2 n« 1 S»,h I, for "1 e" 

« S d stUutr 1 I V Act \1 ( f 192' S 2 an I 
''Ch I (or "n nfinenml" 

• liisertrd li Act \\\lll if I0M S S 

• Siilstiuiltsl Iv Aft \l if 192' 2 sol 

‘ rli I fi r "ci I (i r I 

» ViilMinirl U Aft WWtn If |9.\\ 
* 2 Ri I It f r "in hiilMi It In " 

Non S, 

I I n I n* a h mti l« tu I i tlli wed 
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PART in 

JUDICIAL INQUISITION AS TO LUNACY 
i CHAPTER IV 

Proceedings in Lunacy in Presidency-Towns 

Inquisition 

37 The Courts having jurisdiction under this 
Jarisd.clicm in Irni-Q in chapter shall be the High Courts of Judicature aJ 

Prcsidmcy loiras W.lliam, Madras and Bombay 

38 (1) The Court ma> upon application by 
Court may order mquisi order direct an inquisition whether a person subject 

ijoj^s to persons alleged the jurisdiction of the Court uho is alleged to be 
^ «”5ane lunatic, is of unsound mind and incapable of manag 

mg himself and his affairs 

(2) Such order may also contun directions for inquiries concerning the 
nature of the property belonging to the alleged lunatic, the persons Mho are his 
relatives, the time dunng which he has been of unsound mind, or such other 
matters as to the Court may seem proper 

39 Application for such inquisition may be 

be^madT**”" made by any relative of the alleged lunatic, or b> the * 

Advocate General 

40 (I) Notice shall be given to the alleged 
Notice of time and place lunatic of the time and place at which it :s proposed 

of inquisition to hold the inquisition 

^ NOTES Sound mind until the contnry is shoi\n 3 

Sect 37 and 38 Scort of Sseno'is — L \V 290=33 I C 578 
The Lunacy Act contemplates the question See 38 —The Onsmal Side of the Cal 
oflunacy or sanity at the time of the enquiry cutia HiRh Court has no jurisdiction to 
Hatch shall not cstend to the ascertainment direct an inquisition or appoint a gruardtao 
of the period at which the -jllcRed lunatic of person or property in the case of an 
first bccime of unsound mind 27 I C -139 Indian not resident in Calcutta 58 C 919= 
=19 C \V N AS Sfe also 4 L 1=73 I 133 I C 18S In an applicaton for an order 
C 6% Time of commencement of directing an inquisition under the Lunacy 
lunacy is beyond scope of inquiry 13 Af I Act, what has to be found is that (he person 
A 519 As to findmfr of lunacy in case of is of unsound mind and that the unsound 
ludd intcr>-aW, see 18 M 472 In order to ness of mind is such as to mahe him incapa 
find a person to be a lunatic the incapacity We of managattff his affiirs The Covrt 
to manage his affairs must be on account must hold that both unsoundnes$ of mind 
of tmsoundness of mind 1903 A W V 8 4 and incapacity to manage his affairs are 
C L J 115 A\Tierc D had two places of present and that the hlter is due to the 
residence, one m ralna and the Other m former 152 T C 882=40 L W 710=67 
Calcutta, and his wife instituted procml M L j 797 

ins for his inquisition in Patna held. Secs 38 and 41 —Court’s duty before 

that as resident in Calcutta D was ordering inquisition To have an inquisition 
subject to the jurisdiction of the High into the state of health the stnte of m nd. 
Court and that therefore the District Court the state of property and the general eapa 
of Patna had no junslction to mtrrtam city of a person is a thing which affects 
proceed ngs 48 C 577=63 I C 57=25 that person so prejudicially that it ought not 
C AS N 17R S’re oiro 57 I C 7ffl=32 C to lie taken eaccpl it be first ordered on a 
I* I 314 careful cwisideration of esidcnce C W 

Itrcr ismot ri'Jcrrtfl'srs —A Judge has S 513=51 C 4W=1924 C 658 1930 I 
rot discretion un !er this Act to stop pro 287=122 I C STD 

cred ngs m an inquHition for projicr See 39 — \ppl cation for inqu sition mii't 

fwuv's a pet tioner IS not ml tlcl to have he\cnfiel 5 AN R 'AHsc 54 7 AA' R 267 

ihe enquiry conJuefrd to long as he i» alle A member of (he same tribe tt not a reU 

to tnv'fr witn-«ses fin- examination 33 1 tise 91 P R 19fyj Proof of lunao 23 
r '5’=3 I AS 403 AATerc a person has AA R 18 On this section see olto 18 Af 

un'er the Act the pre- 422 4 C T J 115, 28 C AA' V 513 

so»r K>n ermtmucs to be nl un See 40 — Notice under the section Is * 






3627 


Tnr Tkdiav Li'kacy Act (IV or 1912) . 


• _ ’• pcr«onM «micc on ihc allogetl lumllc uotild be 

incfTccluat. the Cotm ma) direct «ufh sul»<tit«!cd <cr\icc of the notice as it 
thinV< fit 

(3) The Court n 1 n^ al«o direct a copy of such notice to be served upon 
anA rclatne of the allefrcd lumiic and upon any other person to whom in the 
opinion of the Court notice of the application should be pnen. 

41 (1) The Court ma> require the alleged lunatic to attend at such con- 

_ , ^ \enicnt lime and place as it may appoint for the 

Prrt of" personally evamined by the Court, 

minatjon cf luratic ”) any person from whom the Court may desire 

to ha\c a report of Ihc mental capacity and condition 

of «uch allcced lunatic. 

(2) The Court may likesvisc make an order authorizing .an) person or 
persons therein named to ha\e access to Ihc alleged lunatic for the purpose of 
a personal examination. 


A2 The .attendance and examination of the alleged lunatic under the pro- 
visions of section 41 shall, if the alleged lunatic be a 
Rules respecim? aiienil- woman who. according to the manners and customs 
."f founlo-. ouchl not lo b. compelled to appear 
in public, l»c regulated b) the law and practice for the 
^ examination of such persons in other civil cases 

43. (1) If the alleged lunatic is not within the local limits of the jurisdic- 

T> . j ^ r» . Court, and the inquisition cannot con- 

cTort w make'^nwrilwo be made m the manner berembefore pro- 

In certain ease* vaded, the Court may direct the inquisition to be made 

before the District Court within whose local jurisdic- 
tion the alleged lunatic may be; and such District Court shall accordingly pro- 
ceed to make such inquisition in the <am« manner as if the alleged lunatic were 
subject to its junsdiction, and shall certify its finding upon the matters of 
Inquisition to the Court directing the inquisition 

(2) The record of evidence taken upon the inquisition shall be trans- 
mitted, together with any remarks the Court may think fit to make thereon, to 
the Court b) which the inquisition was directed 

44 If the finding of the District Court appears 
. < fi 4 / lo Ibe Court directing the inquisition to be defective 

Dutrirt'^urt° if de'fectne O'" insuffident in point of form it ma> either amend 
or insuBicient in form the same or refer it back to the Court which made the 
inquisition to be amended 


45 The finding of the Court on the inquisition or the finding of the Dis- 
trict Court to which the inquisition may have been 
Proceedings on finding of referred under the provisions of section 43 with such 
' amendments as may be made under the provisions of 


NOTES 

notice drawn up after in order directing an 
inquisition 54 C 836=:103 I C 725=^1927 
C 636 Where lunatic has been served with 
notice, inquisition can proceed ex parte even 
though the lunatic cannot be traced there 
•after 96 I C 936=1926 S 223 

Sec 41 — Cross-examination of a lunatic 
as witness is not contemplated by this sec- 
tion 7 W R 426 , 8 A L J 179 Non- 
appearance of a lunatic is no ground for 
striking off the case from the file (Ibid ) 
Sec 42 — S 42 lays down that the atten- 
dance and examination of the alleged luna- 


tic, if she be a woman who according to the 
manners and customs of the country ought 
not to be compelled to appear in public shall 
be regulated by the law and practice for the 
examination of such persons, m other avil 
cases The section in terms refers only to 
the attendance and examination of the luna 
tic m Court but the prinaple siould equally 
apply to her attendance and examination 
b^ore a doctor The proper course for the 
Cotirt under such arcmnstances would be 
to have the lady examined by a lady doctor 
7 O W N 433=1930 O 301 
Sec 43 —See 3 Agra 3; 11 W R 100 
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section 44, as the case may be shall have the same effect, and be proceeded on 
in the same manner m regard to the appointment of a guardian of the person 
and a manager of the estate of the lunatic as the findings referred to in section 
12 of the Lunafcy (Supreme Courts) Act, 1858, immediately before the com- 
mencement of this Act 


Judicial powers over person and estate of lunatie 
Ctisiodi of lunatics and 46. (1) The Court may make orders for the 

management of their esta custody of lunatics so found by inquisition and the 
management of their estates 

(2) When upon the inquisition it is specially found that the person to 
i\hom the inquisition relates is of imsound mind so as to be incapable of manag- 
ing his affairs, but that he is capable of managing himself, and is not dangerous 
to himself or to others, the Court ma> make such orders as it thinks fit for the 
management of the estate of the lunatic including proper provisioa for the 
maintenance of the lunatic and of such members of his family as are dependent 
on him for maintenance, but it shall not be necessary to make any order as to 
the custody of the person of the lunatic 


47 The Court, on the appointment of a manager of the estate of a lunatic, 
may direct by the order of appointment, or by any 
manager m subsequent order, that such manager shall have such 
fuMUeV ° powers for the management of the estate as to the 
Court may seem netessaTy and proper, reference 
being had to the nature of the property, whether mo\able or immovable, of 
uhich the estate may consist 

Provided that no manaeer <o appointed shall without the permission of 
the Court- 

(fl) mortgage, charge or transfer by sale, gift, exchange or othei^irse, 
any immovable property of the lunatic, or 

(6) lease any such property for a term exceeding fi\e years 
Such permission may be granted subject to any condition or restriction 
which the Court thinks fit to impose 


48 The Court may on application made to it by petition concerning any 
matter whatsoever connected with the lunatic or hts 
Power to make order estate make Such order, subject to the provisions of 

concerning any matter con .t ^ ^ . .i ^ *i 

fleeted with the lunacj ^his Chapter, respecting the application, as m the 
circumstances it thinks fit 


NOTES 

Sec 46 and 47 —Lunatic’s estate — Ap 
pointment of manager — Court of Wafd< — 
Superintendence of an estate of lunatic — 
Guardian of property See 14 M L T 4159, 
20 W R 477 23 M L J 706= 12 kf L T 
S8S 30 C 973 15 I C 265 16 I C 883 
13 Bom L R 772, 6 I C 158, 18 M 472 

Sec 48 —The Unguage of • 48 not 
mandatory but permissive By the use of 
the word “may'’ a discretion is given to the 
Court to make an order under the section 
The words "concerning any matter whalso 
ever connected with the lunatic or his 
estate" are very wide, and empower the 
Court by the proceedings mentionod tn the 
section to decide a question as to whether 
the properties referred to in the aprhcatiim 
belore the Court form part of the estate of 
the lunatic The intention of the Iccislature 
IS lo provi le a summar> procedure m 
regard to matters concerning lunatics and 


Ihcir estates The Court 'houd howevep 
refer the parties to a regular suit m cases 
which it considers likely to be complex or 
lengthy or properly matters which should be 
voiced by way of a suit and which cannot 
conveniently be dealt with by the summary 
procedure indicated in sec 48 1938 M W N 
1143=48 L W 8S6=(1938) 2 L J 1072 
The use of the word "peitlton" m s 48 of 
the Act IS used m contradistinction to a 
“suit" and indicates that matters properly 
the subject of the provisions of the section 
can be brought before the Court by a pro- 
ceeding other than a suit The Court having 
been seized of the matter regarding the 
lunatic and his estate by means of an ongi 
nal petition under which it is found that the 
person iS of unsound miml and incap »blc of 
managing his affairs, it is not necessary tim 
any further proceedings ansing in 
of the matter should have to be 
by means of an original petition 1"^ 
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Management anJ 

49 TIic Court may, tf il appears lo I»c ju<t or for the lunatic's benefit 
order that any property, mn\ablc or Immovable, of the 
reversion, remain- 

r«rr-ot^\ or conlinpctic) . l>c <old, ciiarpcd ; mortgaged , <leall 

with or ollicn\i«c disposed of as may seem most ex- 
pedient for the purpose of raiding or securing or repajing with or without in- 
terest monc) to be applied or which has Ixren applied to all or any of the 
following purposes, namel) — ' 

(1) the p3)-mcnt of the lunatic’s debts or engagements; 

(2) the discJiargc of an) incumbrance on his property; 

(3) the paj-ment of an) debt or expenditure incurred for the lunatic’s 
maintenance or othenvisc for his benefit; 

(4) the pa)Tnent of or provision for the expenses of his future main- 
tenance and the maintenance of such members of Ids family as are dependent on 
him for maintenance, including the cxjienscs of his removal to Europe, if lie 
shall be so removed, and all expenses incideni.al thereto; 

(5) the pa)Tnent of the costs of an) inquir)’ under this Chapter, and of 
any costs incurred by order or under the authority of the Court. 

50. (1) The manager of the lunatic’s estate shall^ in the name and on 

tichalf of the lunatic execute ^1 such cone)ances and 
^ceution of convej-ances Instruments of transfer relative to any sale, mortgage 
Sd.ror"'r 0? CoS""" <”■ o*"' <lisposi*'<»> of h's =5 the Court may 

order. 

(2) Such manager shall, m like manner, under the order of the Court* 
exercise all powers whatsoever vested in a lunatic, whether the same are vested 
in him for his own benefit or in the ch,iracter of trustee or guardian. 

51 . Where a person, having contracted lo sell or otherwise dispose of his 

estate or any part thereof, afterwards becomes luna- 
Court mvy order perfor- (he Court may, if the contract is such as the Court 
manee of contract. thinks ought to be performed, direct the manager 

of the estate lo execute such conveyances and to do such other acts in fulfilment 
of contract as it shall think proper. 

52. (1) Where a person, being a member of a 

Dissolution and disposal partnership firm, is found to be a lunatic the Court 
™ r'^eU'r may, on the application of the othj partners, or of 

lunatic. pc>"son who appears to the Court to be entitled to 

require the same, dissolve the partnership. 

(2) Upon such dissolution or upon a dissolution by decree of Court of 
otherwise by due course of law, the manager of the estate may, in the name and 
'on behalf of the lunatic, join with the other partners in disposing of the part- 
nership property upon such terms, and shall do all such acts for carrying into 
effect the dissolution of the partnership, as the Court shall think proper. 

53, Where a lunatic has heen engaged in business the Court may, if it 
• ^ , t. .appears to be for the lunatic’s benefit that the business 

mST’ premises should be disposed of, order Ihe manoger 6! 

the estate lo sell and dispose of the same, and the 
moneys arising from such sale shall be appHevl in such manner as the Court may 
direct. 

NOTES. unliintv cultwatinff 1ei«e. 0 I.C. 15S On 

\V N 1143=48 L.W. 8V>— (1938) 2 M. tWs icclion. fre o/jo 20 W.R. 4?7; IS W.R. 
LJ. 1072. . , 2V» 

6«C. 49.— I’crmiJision tint iiecc«<arj f«r 
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54 Wiere a lunatic js entitled to a lease or under lease, and jt appears to 
Manager m.y dispose of for the benefit of h.s estate thel it should be d.s- 

jgajg posed of, the manager of the estate nia>, b> order of 

the Couit, surrender, assign or other^\Ke dispose of 
the same to such person for such valuable or nominal consideration, and upon 
such terms, as the Court thinks fit 

55 If a lunatic is possessed of an> immovable property situate bejond the 

local limits of the jurisdiction of the Court uhich by 
Assumption of charge hv the la\^ in force in the Province uherem such pro 
Court of Wards of land pert> js situated, subjects the propnetor, if disquali 
certmn'oses° ^ una ic m the jurisdiction of the Court of Wards, the said 

Court of Wards may assume the charge of such pro- 
pert) and manage the same according to the law for the time being m force for 
such management 


Provided that — 

(1) in such case, no further proceedings in respect of the lunacy shall be 
taken under anj such law, nor shall il be competent to the Court of Wards or to 
any Collector to appoint a guardian of the person of the said lunatic or a 
manager of the estate except of the immovable property which so subjects the 
proprietor as aforesaid, 

(2) the surplus of the income of such property, after providing for the 
pa)mcnt of the Government revenue and expenses of management, shall be dis 
posed of from time to time m such manner as the High Court ma) direct , 

(3) nothing contained in this «ection shall affect the powers given to the 
High Court by sections 49, 50 and 51 or (except so far as relates to the manage 
ment of the said immovable propert) which so subjects the proprietor as alo« 
«aid) the powers given b> any other section 


56 (1) If It appears to the Court, having regard to the situation and con 

dition m life of the lunatic and his family and the 
Power to apply property other Circumstances of the case to be expedient that 
for lunatic's maintenance property should be made available for his or thcir 
Ec?m*cemm'oMs maintenance m a direct and inexpensive manner it 

maj, instead of appointing a manager of the estate, 
order that the propert) if monej or if of any other descnption the produce 
thereof, when realized, be paid to such person as the Court may think fit, to be 
applied for the purpose aforesaid 

(2) The receipt of the person so appointed shall be a valid discharge to 
any person who pays any money or delivers any property of the lunatic to such 
person 

Vesting orders 

57 Where any stock or Government securities or any share in a company 

(transferable within British India or the dividends of 
Power to order transfer which are payable there) is or are standing m the 
tic Vir«rtain"^ca'es'° name of, or vested m, a lunatic, beneficially entitled 

thereto, or m a manager of, the estate of a lunatic, or 
in a trustee for him, and the manager dies intestate, or himself becomes lunatic, 
or IS out of the jurisdiction of the Court, or it is uncertain whether the manager 
IS Imng or dead or he neglects or refuses to transfer the stock, securities or 
shares or to receive and pa) ONCr thereof the dividends to a new manager or as 
the Court directs, within fourteen days after being required bj the Court to do 


„ VOTES Wards IS I C 265 6 S L R 2 j 

Sec 55 — Nppointmciit of manager is Sec 57 -—Ste 8 B 280, 15 I C 8?5 
N-\ud assumption of charge by Court of 
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<o, ihcn llic Court maj order «omc fit person to make such transfer, ot to trans- 
fer the same, and to receive and pa) over (lie dividends m such manner as the 
Court directs 

58 Where an) such «tock or Government securities or share m a company 

IS or arc standing in the name of, or vested in, any 
Power to order iranjfer person residing out of British India and not m any 
Umlcd Kingdom, the Court upon being 
Unit*M Kingdom ** that such person has been declared lunatic, 

and that his personal estate has been vested m a per- 
son appointed for the management thereof, according to the law of the place 
where he is residing ma) order some fit person to make such transfer of the 
stock, securities or shares or of an) part thereof, to or into the name of the per- 
son so appointed or otherwise and also to receive and pay over the dividends 
and proceeds as the Court thinVs fit 

GfttcroJ 

59 If It appears to the Court tint the unsoundness of mind of a lunatic is 

m Its nature temporar), and that it is expedient to 
r^er to arrh rrop«f«> make temporal) provision for his maintenance or 
ewe In^er ^ fof die maintenance of such memliers of his family as 

' arc dependent on him for their maintenance, the Court 

may, in like manner as under section 56, direct his property or a sufficient part 
of il to be appbed for the purpose aforesaid 

60 


( 1 ) When an) person has been found under this Chapter to be of 
unsound mind and it is subsequently shown to the 
Court that there is reason to believe that such un 
soundness of mind has ceased, the Court may make an 
order for inquiring whether such person is still of 
unsound mmd and incapable of managing himself and 
his affairs 

(2) The inquir) shall be conducted as far as may be m the manner pres 
cubed in this Chapter for an inquisition into the unsoundness of mind of 
an alleged lunatic, and if it is found that the unsoundness of mind has ceased, 
the Court shall order all proceedings in the lunacy to cease or to be set aside on 
such terms and conditions as to the Court may seem fit 

61 The Court may, from time to time, make 
rules for the purpose of carrying into effect the pro- 
visions of this Chapter m matters of lunacy 
CHAPTER V 

Proceedings in Lunacy Outside Presidency Towns 
Inqutstlton 

62 Whenever any person not subject to the junsdiction of any of the 
Courts mentioned m section 37 is possessed of pro 
Power of District Court perty and is alleged to be a lunatic the District 
“ctSnTallcgt'd 'to b? lm° Court within whose jurisdiction such person is re- 
PC siding may, upon application, by order direct an 

inquisition for the purpose of ascertaining whether 


Proceedinp in lunacy to 
cease or to be set aside if 
Court finds that the un 
soundness of mind has 
ceased 


Power of Court to make 
rules 


NOTES 

Sec 60 —As to evidence see 31 C 210, 

^ Sec 61 — S 61 and the rules framed 
thereunder arc applicable only to cases in 
Pitwdervcy Towns and in the absence oC a 


rule applicable to cases outside the Prcsi 
dcncy Towns those rules may be made ap- 
plicable to such cases also 22 C \V N 547 
=431 C 511=27 C L J 205 

Sec 62 — ^Adjudication of lunatic when 
made 30 C W N. IS0=1926 C 
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Auch person is of unsound mmd and mcapable of managing himself and h.s 
affairs ___ 


NOTES ^ . 

Under S 65 it is open to the Courts to fir^ 
that a man is of unsounci mind so as to 
mcapable of managing lumself and is not 
dangerous to himself or to others ^th 
conditions must he satisfied before a man 
can he found to be a lunatic the Art 

The mere fact that a mans mental condi 
tion IS ^^cak >m 11 uot enable |uch an order 
being passed 90 I C 878=30 C W N 
180 It IS indubitable that an order 
mg an mqmsiUon into a man s state of mmd 
is a ver> serious thing and that such an 
order is mtended bj the statute to be 
judicial determination carefullj 
adequate materials It svil not be 
make such an order svilliout serving a notice 
“non the lunalie first In such an apphra 
tion the Judge should then oonsider care 
fully whether the case is one winch calU 

?^”'1?herrSe“ SS'wIth foti^l 
“uisrn »n p“c«d rx r.trVa'iier to 
"a Sr"e?i'Vor|e 

custod) of lunatics and for 

■•sf th*ir estate do not come into question 

Sfl ‘S S ins been a finding 
Suertion 'if mte^rL'^Sders 

?4f.'”oVl?,nl'‘'wVrnoneSi^ 

on a petition for inquisition and on *e drte 

orders' w'ne pasKT'imitoneousty 
an inquisition and adopt 

a lunatic H<ld, that ine v I C 

55 "’iPT? c” 636 ApphcaSs m eases under 
s’aSSd c?me mm Court foMf'<'^' f 
I r“,d medical cer.tote ^msanu, % I, 

C 778=24 A L J 906 Where 

lunacy is being personal ob 

have Its conclusions on mere p 

ro';^'r.|%Su,«jde^sr^B 

'rimfs"u4 

or started there and the Judge 

thorough P^'bmmao 'I 5 ,5 a ,eal 

ought to satisfy himse aoplication 

Ceate oI s?"'''™'”'?” “id also he des.ru 
S' .S"m\'nVcS“.ha, .he Ji^ge sh™ld ^ 

some pcTSc^l ‘'’''^t^satisfy^himseU ttat 
;Sn''..''freM'7round“m^upmj.^ 

ex, lienee of an abnormal menial eoud.t.^ 
^hich might bring the P««o",V ^jrA7 4S 
Xunacy Act 42 A 504=58 1 C. 6J7.. 49 


A 3=1927 A 225 (1) On the section, 
o/fo29M. 310 

JORiSDtcnoK — The alleged lunatic a 
person ordmhnly residing within the Uis 
trict Court of Nadia where he had his house 
and family In 1927 however, he was for 
sometime living temporarilj m Calcutta lor 
the purpose of his treatment and dunt^ 
tiiat time the Chief Presidency Magistrate 
of Calcutta had passed an order directing 
the authorities of the mental h^P»tal to re 
ceive the alleged lunatic In 1K8 an appli 
cation was made to the District Court 
Nadia, for an inquisition under the Lunac) 
Act Hfld that it could not be said that 
at the date of the application the alleged 
lunatic was subject to the jurisdiction ol the 
High Court of Calcutta so as to take avva) 
the jurisdiction of the District Court t 
make an order for inquisition 3o C W w 
543=154 I C 1135=1931 C 711 mere 
a lunatic is a permanent 
jurisdiction of a ‘7 L5 h« 

and has properties m that district and ms 
wife applies to the District Court for the 
aooointment of a person as manager of his 
■pKperiies that District Judgjs jurisdic 
tion to take cogniiance 
and to direct inquisition under S 6- Ml 
withstanding the fact that the lunatic tern 
poranly resides in a mental hespigl outside 
the jurisdiction of ‘bat Court 1929 C 51Z 
Tem^porary removal of a lunatic ‘0 ‘ a 

mofussil does not oust the 
the High Court over the lunatic and ®P. 
Sication under S 62 in relrtion to such 
funattc must U made on the On^i^l Side 
of the High Court 57 I C 768=32 C L 

J 314 A temporary removal vests jum 
diction over the lunatic m. ‘be j 

Court in whose jurisdiction he ‘s , 

unless the lunatic is at ‘be sarM time sjib 
jeet to the jurisdiction of the High L 
It is not necessary that the ProP«ty of the 
lunatic must be within ‘be Jitr«^‘'|« 
the District Judge 57 I C 768=32 L L 

^ lies 62 and 65 —Where an application 
tsLde to amtrB.o whether 

Judg^'sSd tom h« 

muting the pleadings ol the to*te J 
result ol his own persoual 
the alleged luuat.e c»™ that 

that there ate grounds for supposing ^ 
the mental condition ,uaj Sse he 

within the Lunacy Act In that 
must order an n'<l““"ion tg P » ,|,j 

the manner mentioned in & m \ t 
materials helore him H " , of 

Sndings hare been arrived at as a res ^ 
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Lunacy. 

63. (1) Application for ^ucl» inquisition may be made by any relative of 
, . . . the alleged lunatic or by any public Curator an- 
te • tt hx o pojnK^ under the Succession (Property Protection) 

Act, 1841 (hereinafter referred to as the Curator), 
or by the Government Pleader, as defined in the Code of Gvil Procedure, 1908, 
or if the property of the alleged lunatic consists in whole or in part of land or 
any interest in land, by the Collector of the District in which it is situate. 

(2) If the property or any part thereof is of such a description that it 
would tlic law in force in am* Province where such property is situate 
subject the proprietor, if disqualified, to the jurisdiction of the Court of -Wards, 
the application may be made by the Collector on behalf of the Court of 
Wards. 

64. The provisions of sections 40, 41 and 42 
. KcguUiion of rroeetd* regulate the proceedings of the District Court 

tn?» of District ujurts. regard to the matters to which they relate. . ' 

... . (1) The District Court, if it thinks fit, may 

Inquisition by Disinct appoint two or more persons to act as assessors to the 
Com »nd findms Ikerton. inqLuition. 

(2) Upon the completion of the inquisition, the Court shall detennine 
whether the alleged lunatic is of unsound mind and incapable of managing him- 
self and his affairs or may come to a special finding that such alleged lunatic Is 
of unsoimd mind so as to be incapable of managing his affairs, but that be is 
capable of managing himself and is not dangerous to himself or to others. 

66. (1) If the alleged lunatic resides at a distance of more than fif^ 

miles from the place where the District Court is held 
Inquisition by subordlnaie to which the application is made, the said Court may 
‘ j issue a commission to any subordinate Court to make 
SMlngs theleS. ’ inquisition, and such subordinate Court shall 

thereupon conduct the inquisition in the manner 
hereinbefore provided in this Chapter. ^ ^ ' 

(2) On the completion of the inquisition, the subordinate Court shall 
transmit the record of its proceedings with the opinions of the assessors if 


NOTES. 

the inquisition that the jurisdiction of the 
Court to proceed further with the case 
arises. In determining these questions the 
oaramount consideration is the benefit of the 
lunatic. 122 I.C. 570=1930 L. 289. 

Sec- 63.— See cases under Ss. 61 and « 
Sh also 1926 Sind 223.^ ,, 

Secs. 63 and 80: ‘CimAxoR — Mining 
Of —The word “curator” is used in the 
Lunacy Act in the sense of a public curator 
aopointed under the Succession (Property 
Protection) Act. Hence a person who has 
not been appointed curator m the abwe 
sense can be removed from guardian of the 
lunatic under S. 80, Lunacy Act. 146 I.C. 
553=1933 L. 626. 

Sec. 63.— See 33 C.W.N. IM; 1930 L. 
289, cited under S. 62. 

Orper in lunacv— Binding nature of. — 
Although an order in lunacy is not a judg- 
ment which is conclusive agamst the world 
as one of the judgments enumerated m S. 
41 of the Evidence Act, it is still relevant 
and binding- upon the parUes thereto ^d 
those who claim under them just like any 
C.C.M,— 4S5 


other judgment'of a Civil Court. 56 M. 
904=1933 M. 624=65 M.L.J. 279. ' ’ 

Finding as to lunacy— iNratFEaiENCE by 
High Court, — ^A person who is not suffi- 
ciently intelligent to manage his oivn affairs, 
is not necessarily of unsound mind. Under 
S. 65 there must be a finding that the alleg- 
ed lunatic is of unsound mind and incapable 
of managing himself and his affairs. The 
High Court has power to interfere to Cor- 
rect a wrong finduig under S. (2). 30 
N.L.R. 224=148 I.C. 462=1934 N. 27, 
Secs. 65 and 67.— For purposes of S. 
65 the degree of unsoundness of mind of a 
person has to be found in relation to, his 
capacity to manage the affairs of his estate 
Where it is found that a person could not 
look after property, whether big or small 
bat could at best only look to his physical 
ne^s, a Court would be stultifying the 
scope of the Act if it deprived such a person 
of the protection that law gives him. • A 
snitahle person should be appointed for his 
estate as contemplated by S. 67 (2). I.Lv 
R. (1939) All. 510=1939 AU. 333. 
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assessors have been appointed, and its own opinion on the case; and the Dis- 
trict Court shall thereupon proceed to di«ipose of the application in ^the manner 
provided in section 65, sub-section (2) : 

' ' . ‘Provided that the District Court may direct the subordinate Court to 
mat«e such further or other inquiries as it thinks fit before disposing of the 
application. , , 

I . _ Judicial powers over person estate of litnaik . 

-'^Custody of ‘lunatics, .ind 67. (1) The Court may make orders for the 

management of their esta- custody of lunatics so found by inquisition and the 
, management of their estates. 

'"r j ' (2)^ When upon the inquisition it is specially found that the person to 
ivhom the inquisition relates is of unsound mind so as to be incapable of manag- 
ing his affairs, but that he is capable of managing himself and is not dangerous 
to himself or, to others, the Court may make such orders as it thinks fit for the 
management of the estate of the lunatic including. proper provisions for the 
maintenance of the lunatic and of such members of his family as^are dependent 
on him for maintenance, but it shall 'not be necessary to make any order as to 
the'tustody'of the person of the lunatic.' ^ * 

CJ'J '68*‘ If the estate of a lunatic so found or any part thereof consists of 
property which, by the law for the time being in 
‘•Court of Wards ito be force, subjects the proprietor, if disqualified,' to the 
/urisdjcrion of the Court of' Wards, the Court of 
lumtlc, ^ ^ * Wards shall be authorized to take charge of the 

> I ■' 1 j , I sanie ’ ' ' , 

69. (1) If the estate of a lunatic so found consists m whole or in part of 

I land or any interest in land, buti is ’not of such a 

Power, to direct Collector nature that it would subject the proprietor, if dis- 

'Indrttal. of*'l«4uc”1!; qMHM.to the iansdiction of the Court of Wards, 
certain cases. the District Court may direct the Collector to take 

’ t , _ charge of the person and estate of the lunatic: 

Provi^fed that no such order shall be made without the consent of the 
Collector previously obtained ’ ’ 

I >(2) iThe Collector shall thereupon appoint a manager of the estate, and 
may appoint a 'guardian of the person of the lunatic. 

70. All proceedings of the Collector in regard to the person or estate of a 
lunatic under this Chapter shall be subject to the 
control of the Provincial Government or of such 
authority as it may appoint in this behalf. 

71. (1) In all other cases the District Court 
shall appoint a manager of the estate of the lunatic 
^ and may appoint a guardian of his person : 

Provided that a District Court may, instead of appointing a manager of 
the estate of a lunatic, exercise any of the powers conferred on the High Court 
under sections 56 and 59. 

(2) Any person who has been appointed by the District Court or Collec- 
tor to' manage the estate of a lunatic shall, if so required, enter into a bond in 


Control oicr proceedings 
of Collector 

Power of District Court 
to appoint guardian and 
manager and take security 
from manager. 


NOTES. 

Sec. 67.— yee 23 Jf.L.J. 706. Sfr 
aUa 1939 All. 333, cited under S, 65, supra 

1 Sec. .9re 15 I.C. 265; 6 S.L.R. 

65. I . 

Sec 69 7 W.R. 5 

Sec 71 — Tf a member of a joint Hindu 
family under UievMitakshnra law be a luna- 
tic, wlicre It is sbo«7i Ibat Ins properly 
beiiiK wasted the Civil Courts have power to 
*M^int a manager of tbc lunatic's Share 
under the Lunacy Act, altliough no doubt a 


strong case must be made out for the ap- 
pointment of a manager. 25 N.L.R. 61= 
116 I C 663=1929 N. 93 On this section, 
33 I.C. 106; 24 C 133; 16 R. 132; 6 M 
380 , 39 A. 158. A person who has been ap- 
pointed guardian of the person of a lunatic 
under S. 71 is, in the absence of every 
Special circumstances, entitled to the custody 
of the lunatic and the Court appointing the 
guardian (has power to give such custody. 
40 L.W 712=1934 M, 724=67 M. L- J- 

Wl- ,J 
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«uch {o'Tn and with such sureties a< to the Court or the Collector, as (he case 
Tna> be, ma) «ccm fit, engaging dul> to account for >\h'it he may receive m 
respect of the propert) of the lunatic. 

72 The legal heir of a lunatic shall not be 
Kcstnci on on arfo’''* appointed to be the guardian of the person of such 

mcni ol Icpat heir oMuna lunatic unless the Court or the Collector, as the case 

ncr'on^ puardian o m reasons to be recorded in wnting, con- 

^ sidcrs that such an appointment is for the benefit of 

the lunatic 


"3 A guardian of 

Kcmincratjon of mana 
pen anJ piiardianj 

the crcculion of his duties 


the person of a lunatic or a manager of his estate 
appointed under this Chapter shall be paid sudi 
allovnnce, if anj, ns the Ciurt or the Collector, as 
the ease maj be, thinks fit for his care and pains in 


71 (1) The person appointed to be guardian 

Duties of puirdian of a lunatic’s person shall hav e the care of his person 

and maintenance 

(2) When a distinct guardian is appointed, the manager shall pay to the 
guardian such allowance as ma) be fixed b) the Distnct Court or the Collector, 
as the ca<e maj. be, for the maintenance of the lunatic and such members of his 
familv as are dependent on him for iheir maintenance 


75 (1) Every manager of the estate of a lunatic appointed as aforesaid 

n mav exercise the same powers m the management of 

rowers of manager exercised by the pro- 

pnetor if not a lunatic and may collect and pay all just claims debts and liabi 
lities due to or b> the estate of the lunatic 

Provided that no manager so appointed shall without the permission of 
the Court — 


(tf) mortgage charge, or transfer by sale, gift, exchange or otherwise 
an) immovable properi) of the lunatic, 

(b) lease any such property for a term exceeding five jears 
Such permission may be granted subject to any condition or restnction 
which the Oiurt thinks fit to impose 

(2) Before granting any such permission the Court may cause notice of 
the application for such permission to be served on any relative' or friend of the 
lunatic and may make or cause to be made such inquiries as to the Court may 
seem necessar) m the interests of the lunatic 

76 (1) Every person appointed by the District Court or by the Collector 

to be manager of the estate of a lunatic shall, within 
Manager to furnish m 5,^^ months from the date of his appointment, deliver 
IS7 Collector as the case may be. an 

inventor) of the immovable property belonging to 
the lunatic and of all such money or other movable propert) , as he may receive 
on account of the estate together with a statement of all debts due by or to the 
same 


NOTES 

Sec 72 —See 39 A IS8 23 C 5I2 I5 
A 29 Section docs not apply where near 
relations only can be appointed guard ans of 
lunatic 85 I C 2;6=:192j O 642 S 72 
operates as a kind of %\anung that particular 
care should be exercised by the Court, 
where a person is entitled to inherit pari of 
the property of a lunatic and would there 
fore benefit by his death to sec that the ap- 


pointment of such person as the guardian 
of a lunatic is a beneficial one Hence a 
legal heir whose interest would be greater 
if the lunatic dies should not be appointed 
guardian of ihe person of the minor in pre 
fercnce to another who is a non heir (IS 
A 29 and 39 A 158 Ref ) 152 I C 512 
SS1934 R 164 
Sec 74 —See 23 C 512 
Sec 75 See 20 B ISO 
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(2) Every such manager shaU also furnish to the Court or to the Cbllec- 
tor annually, within three months of the close of the year of the era current in 
the district, an account of the property in his charge, exhibiting the sums receiv- 
ed and disbursed on account of the estate and the balance remaining in his 
bands. 

77. If any rdative of the lunatic or the Collector by petition to the Court, 

1 impugns the accuracy of the said inventory and 

Proceeding if accuracy statement, or of any annual account, the Court may 
hnp^^ed?^ accoun s is manager and inquire summarily into the 

matter and make such order thereon as it thinks fit; 
jOr the Court, at its discretion, may refer any such petition to any subordinate 
Court or to the Collector if the manager was appointed by the Collector. 

78. ) All sums received by a manager on account of any estate in excess of 

what may be required for the current expenses of the 
Payment into public trea^ lunatic or of the estate, shall be paid into the public 
proceed^ of ° treasuiy on account of the estate, and shall be invest- 

ed from time to time in any of the securities specifi- 
ed in section 20 of the Indian Trusts Act, 1882, unless the Court or the Collec- 
tor, as the case may be, for reasons to be recorded in writing, directs that such 
sums be in the interest of the lunatic otherwise invested or applied. 

79. Any relative of a lunatic may with the leave of the District Court sue 

n , , , for an account from any manager appointed under 

.cStr ‘“s Chapter, or from any such person after his 

removal from office or trust, or from his legal repre- 
sentative in case of his death, In respect of any estate then or formerly^ under 
his care or management or of any sums of money or other property received by 
him on account of such estate. 

80. (1) The District Court, for any sufficient cause, may remove any 

manager appointed by it not being the Curator, and 
and^ardians?^ managers appoint such Curator or any other fit.person in 

his place, and may compel the person so removed to 
make over the property In his hands to his successor and to account to such 
successor for all money received or disbursed by him. 

(2) The Court may also for any sufficient cause, remove any guardian of 
the person of the lunatic appointed by it, and may appoint any offier fit person 
in his place, 

(3) The Collector, for any sufficient cause, may remove any manager of 
the estate of a lunatic or guardian of the person of a lunatic appointed by him, and 
may appoint any other fit person in place of such manager or guardian; and the 
District Court, on the application of the Collector, may compel any manager re- 
moved under this section to make over the property and all accounts in his 
hands to his successor and to account to such successor for all money received 
or disbursed by him. 

81. The District Court may impose a fine not exceeding five hundred rupees 
f manager of the estate of a lunatic who wilfully 

«fu™'g^rd,C?l'ccov,?.s "'8'“*;!. hi/wT 

or property. perty in his hands within the time fixed by the Court, 

and may realize such fine as if it were a sum due 


NOTES. ' 

Sec. ?7.— Where accounts filed by mana- 
ger of lunatic's estate arc impugned under 
this section, some kind of m<iuiry and record 
should be made. Reasons also should be 
shown m passing orders, as the orders are 
|rPeaUb]e. 161 I.C. 591 (2)=rl936 Rang 


Secs. 77 and 83 — Ordery passed under 
S. 77 simply to the effect that the accounts 
arc passed, implies that the ob;cctions to the 
accounts are rejected, and hence appeal lies 
to the High Court under S. 83. 161 I.C. 
591 (2)=:1936 Rang. SI. 

Sec 81 : Orcer imposikc hne os cvax- 
DtAW ro* cowTUMAaoos ooKDucr— Ir 
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under a decree of the Court, and may also commit the recusant to the civil jail 
until he dclit'crs such accounts or property 

82. (1) WTicn an> pcr«on has been found under this Oiaptcr to be 
of uncound mind, and it is subsequently sho^vn to the 
rttxrccdtnc* in Iu't3c^ fo District Court that (here is reason to believe that such 
of mmd h« ccasrf such Court may 
»o«nc!nc«s of mtnd has inquiring whether such person is 

celled still of unsound mind and incapable of managing 

himself and his alTiirs 

(2) The inquiry shall, as far as may be, be conducted in the same manner 
as IS prescribed in this Chapter for an inquisition into the unsoundness of mind 
of in ilfeged lunatic, and if it is found that the unsoundness of mmd has ceased, 
the Court shall order all proceedings in the lunacy to cease or to be set aside on 
such terms ind conditions as to die Court may seem fit 

S3 An ippeil shill he to the High Court from 
Appeals any order made by a Distnct Court, under this 

Chapter 

PARTIV 
ItflSCELLANoaUS 
CHAPTER VI 
EsTADt,ls^^f^NT OF Asylums 


84 The Provincial Goiemment may establish or licence the establishment 
of asylums at such places as li thinks fit '(if it is 
Provincial Govemmeni satisfied that provision has been or will be made for 
«ubf5hm«t S liyTum* ^he curative treatmwt therein of persons suffenng 

from mental diseases] 

’[84'A If in any licensed asylum no provision for curative treatment has 


LEG REF 

1 Inserted by Act VI of 1922 S 3 
* Inserted by i6i«f S 4 

NOTES 

CBEE*’ UNDJS Sen II AkT 2 COVKT FCES 
Act —Although the fine imposed on a guar 
dtan of a lunatic by the Court for conluma 
cious conduct under S SI can be recovered 
as if it were due under a decree of Court it 
IS doubtful if the order imposing the fine 
can be said to have the force of decree 
under Sch II Art 2 Court Fees Act fw 
the purposes of appeal ISO I C 664 — 36 
P L R J79!=1934 L 853 (1) 

Sec 82 —The District Judge under this 
Act IS partly a judicial and partly an admi 
nistrative authority TTie enquiry into the 
state of mmd of a person affected is to satis 
fy his owtt mind the relatives to whom 
notices are issued being merely amict citrtae 
and not parties to the proceedings Thqr 
are allowed to be heard and have no right 
to be heard 36 I C 705=19 O C 353 
Where material is placed before a Judge to 
show that a lunatic had come to his normal 
soilless of mmd the Judge should pro-k- 


ceed with the inquiry prescribed by Jaw Jr 
respective of the fact that certain proceed 
mgs were pending m Court rclat ng to his 
rights as if he were a lunatic 88 I C 5M 
=1925 L 533 It is sufficient to invite the 
application of S 88 if the father as the 
manager of a joint Hindu family is liable 
to maintain his son as a member thereof 
In that case he is a person legajjy bound to 
maintain the lunatic withm the meaning of 
the section and it does not matter for the 
purposes of the section whether under the 
Hindu Law his liability is limited to the ex 
tent of the joint family property m his 
hands 51 B 120=29 Bom L R 52=1927 
B 91 

See 83 4 CWN 526 SC 263 

28 P L R 1911 An order of the District 
fudge dismissing the app! cation of a guar 
dian for custody of the lunatic is appealable 
to the High Court under S 83 40 L W 

712=1934 M 7Zis=6? M L J 661 Order 
under S 77 simply to the effect that ac 
counts are passed implies that the objec 
tioos to the accounts have been rejected 
and hence an appeal lies under this section 
161 I C 591 (2)=I936 Rang SI 
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^ • been made, or the Provincial Government considers 

Power to (^el licence if provision made is insufficient, the Pro\dncial 

OTai'S is imuffici™™"'' Government may require the person in charge of tte 
asylum to take such measures for making ‘or supple- 
menting such pro^-ision as it may deem necessarj’, and, if such person does not 
comply with the requisition within a reasonable time, the Provincial Government 
may revoke the licence.] 

^[85. The Magistrates or Courts ecerctsing jurisdiction in any province 
may send lunatics or any class of lunatics to any 
_ Provision for admission . asylum situate in any other prorince in accordance 
rwiTpSvSc?'' "*1' “y or special .order of the Provincial 

Government made in that behalf nith the consent of 
the Provincial Government of such other province.] 

' ’ CHAPTERVII. ' ^ 


• ■ ■ Expenses of Lunatics. , 

86. (1) When any lunatic is admitted to a licensed asylum under a recep- 
tion order or an order under section 25, and no engage- 
PajTnmt of cost of rnain- ment has I>een -taken from the friends or relatives 
irc”rtai“ci™b? ^«m- ‘he lunatic or order made by the Court for the 
ment. payment of expenses under the provisions of this Act, 

the cost of maintenance of such lunatic shall, subject 
to the prorision of any law for the time being in force, be paid by the Govern- 
ment to the person in charge of such asylum. 

. . (2) The paymaster of the military circle within which any^.asylum is 
'situated shall pa/ to -the officer in charge of such asylum the cost of maintenance 
of every lunatic received and detained therein under an order made under 
section 12. ‘ 


87. Any money in the possession of a lunatic found W’andering at large 
, . , may be applied by the Magistrate towards the pay- 

“rSm 01 "”^ of O'' cost' of maintenance of the lunatic' Or of 

tic found wandering. any other expenses incurred on his behalf, and any 

movable propert>' found on the person of the lunatic 
may be sold by the Magistrate, and the proceeds thereof similarly applied. 

*[88. ff a lunaric detained m an asyfom on a reception order made tmder 
. . section 14, section 15 or section 17 has an estate ap- 

plicable to his maintenance, or if any person legally 
bound to maintain such '^lunatic has the means to 
maintain him, the authoritj’ which made the recep- 
tion order or any local authority liable for the cost 
of maintenance of such lunatic under any law for 
the time being in force may apply to the High Court 
or District Court wthin the local limits of the original jurisdiction of which 


Application to Civil 
Court for order for the 
pa>meat of cost of m^- 
lenance out of the lunatic's 
estate, or by person bound 
to mamtain him. 


LEG REF. 

* Substituted by Act XXXVIII of 1920, 
S. 2andSch.I. 

•Madras Aw^TiMEirr. — In S. 88 of this 
Act, for the words and figures "on a recep- 
tion order made under S. 14, S. 15 or S. 
17," the words and figures "on a reception 
order made under Ss. 7, 10, 14, 15 or 17 
or on an order made under S. 8 or 16" and 
f or t he words “authorll>- which made the 
tr^Jption order” the words "authority which 
made the reception or other order afore- 


said" shall be substituted (Madras Act XV 
of 1938). 

NOTES. 

Sec. 88 -^See 1927 B. 91, cited under 
S, 88. The father in a joint Hindu 
family is liable to pay the maintenance char- 
ges of his lunatic daughter-in-law. 32 Bom. 
L.R. 606=124 I.C. 813=1930 B. 319. See 
ttUo 40 P.L.R. 496, cited under S. l5, 
supra, ^ , 
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(lie estate of the lunafjc is sjfuaie or tlic person legal!) bound to maintim him 
reside^ for an order for the pa)Tncnl of the cost of maintenance of the lunatic, 
’$9 (1) The Court «hili inquire into the matter in a summary way, and 

^ - , on being <ati«ficd that <uch lunatic has an estate 

” " ’ppl'cible lo h.s mimtcmncc or that an) person iS 

legalla bound to mainlam and has the means of 
maintaining such lunatic, maj make nn order for the rccoacry of the cost of 
maintenance of such lunatic, together with the costs of the application out of 
such estate or from such person 

(2) Sucli order shall be enforced in the same manner, and shall be of the 
same force and cfTcct and subject to the same appeal as a decree made by the 
said Court m a suit in respect of the propert) or person therein mentioned 

’(89 A (I) In qompuling the amount payable on account of the cost of 
maintenance of lunatics detained in any asylum for 
nxaiion of co»t of matn whose maintenance any Provincial Go- 

aemment is liable charges may be included on account 
of the upkeep of the asjium and of the capital cost of establishment thereof 

(2) In the case of an) such lunatic under detention immediately befor6 
the commencement of Part HI of the Goaemment of India Act, 1935, the 
amount pa)*able b) an) Provmcia! Government on accoimt of the cost of his 
maintenance shall be determined in accordance with any general or special 
orders of the Goaemor General tn Cdunal in force immediately before that date 
and applicable to his case J 

’(89 B (1) WTien under the provisions of this 
iMidencc of costs of maintenance of a lunatic is 

GolTmrnmt pa) able b) the Goaernment then such cost shall be 

payable — * 

(o) in the case of a lunatic not domiciled in British Indii, by the Provin 
cial Government of the province in which the reception order or the order under 
section 25 as the case may be, avas made and 

(6) in the case of a lunatic domialed in British India, by the Provincial 
Goaernment of the province m avhich the lunatic has last resided for a period 
of five >cars before the reception order or the order under section 25 as the 
case may be aaas made or if the lunatic has not been resident in any one 
province for such penod by the Provincial Government of the province in 
aahich such order avas made 

n* * * * * *5 

90 The liability of any relative or person to 
Saving bf liability of re mamtain am lunatic shall not be taken away or 
latiaes to maintain tuna ic affected Ity any proarision contained in this Act 

LEG REF 

^Madras AME^DMENT — In sub S (1) 
of S 89 of this Act for the words may 
make an order for the recovery of the cost 
of maintenance of such lunatic together 
with the costs of the application out of such 
estate or from such person the following 
words shall be substituted namely — 

' may make- an order for the recovery ’of 
the whole or any portion of the cost of 
maintenance of such lunatic and of the costs 
of the application out of such estate or 
from-such person 

Provided that an order <hrccting recovery 
out of such estate shall be made only after 
making due allowance for the needs of the 
wife children and other dependants if any 
of the lunatic” (Madras Act'TCV of 1938) 


> Substituted by AO for the original 
S 89 A which was inserted by Act VI of 
192? S 5 

•Inserted by Act VI of 1922 S S 

* Sub S (2) omitted by A 0 1937 

NOTES 

Sec 89 —Under S 89 the Court has to 
determine whether the father has the means 
to maintain the son The word means in 
that section has no relation to their source 
Thus if there is a person legally bound to 
mamtam the lunatic and if he has the means 
to mamtain him with or without reference Xtx 
joint family property amder the Lunacy Act 
the Court can make an order for the costs 
of his maintenance in the asylum 5l B 
12Q=29 Bom L R 52=1927 B 91 
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CHAPTER Vril. 


Rules 


venunmt to ia^ira”« . Provincial Government may make rules for all 

or any of the following purposes, namely: — 

\ , (c) to prescribe forms for any proceeding under this Act other than a 

proceeding before a High Court which is or may hereafter be “[constituted by 
His Majesty by Letters Patent] ; , 

(ft) to prescribe places of detention and regulate the care and treatment 
of persons detained under section 8 or section 16; 

(c) to regulate the “[detention], care, treatment and discharge of crimi- 
nal lunatics ; 

(d) to regulate the management of asylums and the care and custody of 
the inmates thereof and their transfer from one asylum to another; 

' (^) to regulate the transfer of criminal lunatics to asylums; 

(/) prescribe the procedure to be followed by District Courts and 
Magistrates before a lunatic is sent to any asylum established by Government; 

. , {g) to prescribe the “[Government asylums] within the province to which 
lunatics from any area or any class of lunatics shall be sent ; 

(h) to prescribe conditions subject to which asylums may be licensed; 

(») save as other\vise provided in this Act, generally to carry into effect 
the provisions of the Act ^ 

(2) In making any rule under this section, the Provincial Governments 
may direct that a breach of it shall be punishable with fine which may extend to 
fifty rupees « 


92. All rules made 

Publication of rules. 


under section 9l shall be published in the Official 
Gazette, and shall (hereupon have effect as If enacted 
in this Act 


CHAPTER IX. 

Supplemental Provtsions 

Penalty for improper 

reception or detention of 93 Any person who— 
lunatic. •' 

(a) otherivise than in accordance wth the provisions of this Act receives 
or detains a lunatic or alleged lunatic in an asylum, or 

(&) for gain detains two or more lunatics in any place not being an 
asylum, 

shall be punishable with imprisonment which may extend to two years or with 
fine or with both. 


L.E.U. Kcr. 

j JfAPRAS ASfENPMEVT.— “In Sub-S. (1) 
of S 91 of this Act. after O (c), the 
folfowinff clause shall be inserted, namely — 
"(ff') to prescribe the conditions subject 
to -which lunatics may be discharged tem- 
porarily under S. 33 A” (Madras Act XV 
of 1938). 

’The >^ords “Subject to the control of the 
Gmemor-Gcneral In Council” were omitted 
by Act XXXVin of 1920 S 2 and Sch. I 
•Substituted for 'established under the 
Indian High Courts Acts, 1861-1911’ by A 
O 1937. 

• Substituted for “confinement" by Act XT 


on923,S 2 and Sch 

•Substituted for ‘asylums established by 
Govemment’ by A O , 1937. 


Sec 91 (1) (c) —Rule 18 (it) of the 
rules framed under the Act prescribinp fees 
for maintenance is not ultra tfiref 51 B. 
120s:29 Bom L R. 52=1927 B 91. The 
ssords "District funds” m R. 185 of the 
Rules framed by the Punjab Govemment 
under Lunacy Act does not include the 
funds of the Small Town Committee. *5 
L. 480=36 P.L.R. 350=1934 L. 148. ' 
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9A TIjc prowsions of Chapter XLII of the Code of Criminal Procedure, 
ProMsfn to bond* apP^X *0 twnds taken 

under this Act 

95 (1) Wlien in) «um ts pt)*nble m respect of paj, pension pntuitj, or 

p«i. Of, oM, nit <- simihr Mlmsincc to in) person * (by the 

Me I J S)*ernTnmt Secrctio of Slate or an) Gotemment tn British 

India] and the person to whom the sum is pajable 
IS certified bt a Mapstntc to be a lunatic, the Goaemment ofHccr under aahose 
aulhonta such <um a\*out(l be pa^nble if the pa>ec aacre not a lunatic may pay 
so much of the said sum as lie thinks fit to the person haaing charge of the 
lunatic and maa paj the surplus tf ana, or such part thereof, as he thinks fit 
for the maintenance of such members of the lunatic's famil> as are dependent 
on him for maintenance, 

(2) ’(Tlie Secretary of State or as the case may be the Goaemment 
concerned] shall be discharged of all liability in respect of any amounts paid 
in accordance wath this section 

96 Subject to any rules the forms set forth m the First Schedule with 

_ , such annation as the circumstances of each case may 
mrms m be e require shall be used for the respective purposes 
therein mentioned and if used shall be sufficient 

97 No suit prosecution or other legal proceed 
persons »ngs shaff he against any person for anything avhich 
IS m good faith done or intended to be done under 
this Act 

93 Any officer m charge of an asylum may give effect to any order or 
svarrant for the reception and detention of any 
lunatic made or issued by any Court or tribunal 
beyond the limits of British India m the exercise of 
mnsdiction conferred by His Majesty or *[the 
Central Government or the Cro^vn Representative or 


Protection to 
acting under Act 


Power to gne effect to 
W’arrants and orders of 
certa n Courts outs de Bn 
tish Ind a 

by the lawr of Burma] 


Power to make rules for 
rccept on of lunat es rece 
ve t from outside Bnt sli 
India 


99 The ^(Proi-inciil Government] may make 
rules regulating the procedure for the reception and 
detention m asylums in ®[the province] of lunatics 
whose reception and detention are provided for by 
section 98 

100 (1) In the case of orders made before the commencement of this Act 

under section 7 of the Indian Lunatic Asylums Act 
Orders under repealed ig 55 for the reception of persons into an asylum 
the persons who signed the order shall have all the 
powers and be subject to the obligations by this Act conferred or imposed upon 
the petitioner for reception order and the provisions of this Act relating to 
fiersons upon ivhose petition a reception order was made shall apply in the case 
of a person who has signed an order under section 7 of the Indian Lunatic 
Asylums Act 1858 before the commencement of this Act as if the order had 
been made after the commencement of this Act upon a petition presented by 
him 


LEG REF 

a Substituted for Tiy Government by A O 
1937 

* Substituted for Secretary of Stale for 
Ind a in ^uncil by tbul 

* Substituted for tbe Governor General nt 
Council by 

C CM— 456 __ 


* Subst tuted by A O for Local Go 
vemment wh ch were substituted by Act 
XXXVm of 1920 S 2 and Sch T for 

Goaemor General m Couned” 

* Substituted for “Bnt sh Ind a” by Act 
XXXVIII of 1920 S 2 and Sch I 
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(2) All orders for the detention of lunatics made and all undertakings 
:giVen under any enactment hereby repealed shall ha\ e the same force and effect 
as if they had been made or given under this Act and by or to the authority 
empowered thereby in such behalf 

'[100 A The powers conferred by this Act upon the Provincial Govern 
Ranch. European ^tcntal relation to the Ranchi European 

Jtospiial Mental Hospital, be powers of the Central Govern 

ment ] 

101 [Repeal of enactments^ Rep by the second RepeaUnq and Amending 
Act (X1^7/of 1914),5‘ ZandSch II 

SCHEDULE I 

Forms 

(See section 96 ) 

FORM I 

Appi.ic\tion for Reception Ordzs 
(See seclions 5 and 6 ) 

In the matter of A B * residing at by occupation , son of 

a person alleged to be a lunatic 

To Presidency Magistrate for lor District Magistrate 

of , or Sub Divisional Magistrate of or Magistrate 

specially empowered under Act IV of 1912 for ] 

I The petition of C D ’residing at b> occupation son ot 

, in the town of (or sub division of Ihe 

district of ] 

1 1 am *>ears of age 

2 I desire to obtain an order for the reception of A B as a lunatic in the 

asylum of situate at* 

3 I last saw the said A B at on the *da> of 

4 lam the «of the said A B 

[or \f t!te petitioner ts not a relative of the patient state as folhu s ] 

I am not a relative of the said A B The reasons this petition is not presented 
by a relativ e are as follows [State them ) 

The c rcumstances under which this petition is presented bv me are as follows 
[State them 1 

5 The persons signing the medical certificates which accompany the petition are ’ 

6 A statement of particulars rflatmg to the said A B accompanies this petition 

7 (// that IS the fact ] An application for an enquirj into the mental capacitj of 

the said A B was made to the on the and a certified copy 

of the order made on the said petition is annexed hereto 

(Or tf that u the fact ) ' 

“No application for an inquiry into the mental capacity of the said A B has been made 
previous to this application 

The petitioner therefore prays that a reception order may be made jn accordance 
with the foregoing statement 

(Sd ) C D 

The statements contained or referred to in paragraphs are true to my 

Icnowledge the other statements are true to my information and belief 

Dated 

(Sd ) C D 

Statement of Particulars 

(// imy of the fiarticulars m this statement ts not knouit the fact to be so staled ] 

The following is a statement of particulars relating to the said A B — 

Name of paticrit at length 


LEG REF 

' Inserted by A O 1937 

* Full name caste and titles 

* Enter the number of completed years 
The petitioner must be at least 18 or 21 
whichever is the age of majority under the 
law to which the petitioner is subject 

♦Insert the Jull description of the name 
and locality of the asylum or the name ad 
dress and dc«criptioo of the person in charge 


of the asylum 

*A day within 14 days before the date of 
the presentation of the petition is requisite 

* Here state the relationship with the 
patient 

’Here state whether either of the persons 
signing the medical certificates is a relative 
partner or assistant of the lunatic or of tht 
petitioner and if a relative of either 
exact relationship 
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Sex aid atfc 

, Mamed, itnclc or widomed ' 

PfCMoui ecnjpatioi 

Ca«te and relipiou* Wie f. as far at Vnoiii-n 
Kc‘idmce at or inncdntclj Fttriout to iTie date hereof 
Nancs of an> rear rtlaiisc* In the patient nhoare alise 
Whether thi« i« fir»t attach of lunao 
Ace (if known) on firit attack 

\\l cn anl wJierc prcaiou'h under care and treatment as a lunatic 
Duration of cai»linc attack 
*5ur>po*ed cau«e 

Wlicther the patient is «ul ject to epileps) 

WTicther suicidal 

WTiethcr the patient is kmown to be «ofTenntr from phthisis or any form of tubercular 
disease 

WTicther dancerous to others and tn what was 

WTicther ans nca- rclatise («latmc the relationship) has been afilicicd with insanity 
WTiethcr the patient is addicted to alcohol or the use of opium ganja, charas bhimg, 
cocaine or other intoxicant 

IThe statements contained or referred to in paras are true to my knowledge 

The other statements arc true to m) information and belief ] 

|Si^»kJliifC ferson rnaiiria the italemenl j 
rORXf 2 

nrermos Omni os Permo't 
(See fecliont 7 and 10 ) 

I (he undersigned F P being a Prestdenej Magistrafe of [or the 

District Magistrate of or the Sub Dnisional Magistrate of i r i 

or a Magistrate of the first class spcciall) empowered b> Gosernme^ to perform the func* 
tions of a ^fagistrate under Act IV of 19I2I upon the petition of C D oy in me matter of 
A B t a lunatic, accompanied b> the medical certificates of G H , a medical officer and of 
J K a medical practitioner I r medical officerl under the said Act hereto 
authorize you to recenc the said A B info )Oiir as)lum And I declare that 1 nave [or 
has cjiotl personally seen the said A B before making this order - 

(Sd ) t t 

(Des^ffnatton as above ) 

To« 

FORM 3 

Mnfosi, OitnncATt 
(See seetumj 18 <md 19 ) 

In the matter of A B of’ ‘o'™ oj , . I®’’ 

sub division of m the district of ] an alleged hinalic 

I the undersigned CD do hereby certifj as follows — . i j k., 

a gazetted medical officer [or a medical practitioner dec lared by 

^ a holder of« [or declared bs Provincial Government to be a 

Government to be medical officer under Act TV of 1912| ^ practice 

medical practitioner under Act IV of 19121 

of the medical profession town ' 


[or the sub division of in the district of J 

from any other practitioner] * I personally examin^ the said A B and came 
Sion that the said A B is a lunatic and a proper person to be taken charge of and detained 
under care and treatment ’ 

3 I formed this conclusion on the following grounds vis — 

(a) Facts indicating insanity observed by myself vts — , 

(b) Other facts (if any) indicating insanity commumcated to me by oiners m — 

Here stalf Ike mformalton and from whom j c u 

(Dest^nalton as above ) 

’ Address and description and swrgcr\ registrable m the United King^ 

’To be addressed Jo tbe officer or person dom . — 

in charge of the as>lum " “Insert place of examination 

* Insert residence of patient *®"I*,* where only one certificate. i% 

* Insert qualification to practise med cine required ^ 


village 

} [separately 


Here sta/^ ike vtformaHon and from xvhom 


3644 


The Civil Court Makual' (Imperial Acts) 


FORM 4 

Reception Order in case of Lunatic Soidier 
(See sechon 12 ) 

Whereas it appears to me that A B , a European subject to the Army Act who has 
been declared a lunatic m accordance with the provisions of the military regulations should 
be removed to an asylum I do hereby authorise you to receive the said A B into your 
asylum 

(Sd ) E F 

(Admimstraftve Medical Officer ) 
Toi 


FORM 5 

Reception Order in case or wandering or dangerous Lunatics or Lunatics not 

UNDER PROPER CONTROL OR CRUELLY TREATS (SENT TO AM ASVLURt ESTABUSHED 

BY Government ) 

(5*« sections 14 15 and 17 ) 

I C D , Presidency Magistrate of (or Commissioner of Police 

for J [or the District Magistrate of or the Sub 

Divisional Magistrate of or a Magistrate specially empowered by Government 

under Act IV of 1912] having caused A B to he examined by E F a Medical Officer under 
the Indian Lunacy Act 1912 and bemg satisfied that A B Idescnbati; htm\ is a lunatic nho 
^vas wandering at large [or is a person dangerous by reason of lunacy] for is a lunatic not 
under proper care and control or is cruelly treated or neglected by the person having the 
care or charge of him] and a proper person to be taken charge of and detained under care 
and treatment hereby direct you to receive the said A B into your asylum 

(Sd ) C D 

(Dessffnation os above ) 

Dated the 

To the Ofiicer in charge of the asylum at ' 

FORM 6 


Same when sent to a Licensed Asvlum 

I C D [or above dotfn to care and treatment ] and bemg satisfied with the engan 
ment entered into m writing by G H of [here msert address and description] who has de 
sired that the said A B may be sent to the asylum at {here utjerf description of osyfum emd 
name of the person tn charge] to pay the cost of maintenance of the said A B in the said 
asylum hereby authorize you to receive the said A B into your asylum 

(Sd ) C D 

(Designation as above ) 

Dated the 

To the person m charge of the asylum at 

FORM 7 

Bond on the staking over of a Lunatic to the care of Relative or Friend 
(See sections 14 15 and 17 ) 

Whereas A B son of , inhabitant of has been brought up 

before CD a Presidency Magistrate for the town of [or Commissioner 

District 

of Police for 1 (of the Magistrate of , or a 

Sub Divisional 

Magistrate of the first class specially empowered under Act IV of 1912] and is a lunatic 
who is believed to be dangerous [or deemed to bn a lunatic who is not under proper care and 
control or is cruelly treated or neglected by the person having the charge of him] and 
whereas 1 E P son ol , uihAitant oi , 

have applied to the Magistrate [or Commissioner of Police] that the said A B may be 
delivered to my care 

I E r abovtrnamed herebj bind myself that on the said A B being made over to mi 
care I will have the said A B properly taken care of and prevented from doing injury to 
himself or to others and m case of my making default therein, 1 herebv bind mjself to for 
felt to His Majesty the King Emperor of India the sum of rupees 

Dated this day of 19 

(Sd ) E F 

(IVhtrt o bond ttnlh sureties is to be executed add) — ^We do hereby declare 

onrrelvcs sureties for the abovenamed E F that he will on the aforesaid A B being made 
over to his care, have the said A B properly taken care of and preicnted from doing mjurj 
to himself Of to others and m case of the said E F making default therein, y,e bind our 


LEG REF ment to receive lunatic Europeans subject 

'To be addressed to the person m charge to the Army Act i 

of an asylum duly authorised by Govern 
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icivet. jomtl) and <«cralb. to forfeit to Htj Majeit) ilie King Lmperor of India, the sum 
of rupees 

Dated this daj of 19 

{Sinnature ) 

It)RV « • 

Bovd ov the Di^iARcr or a Lunatic r»o>i an Asvxusi ov the ukdertakjnc of 

ReiATJtX OR r*HrND TO TAKr DUE CARE 
(See jertion 33 ) 

WjtcKEAs A B son of , inhabitant of , is a lunatic tiho 

IS now detained m the asjlom at under an order made b> C D , a 

Presidcncj Magistrate for the Iowti of [or Commissioner of Police tor 

District 

1 (or the ■ ■ Magistrate of , or a Magistrate 

Sub divisional 

of the first class specially empowered under Act IV of 1912) under section 14 [or section IS) 
of Act IV of 1912, and 'fthtreas 1 E F., son of , inhabitant of , have 

applied to the said Magistrate [or Commissioner of Police) that the said A B may be deli* 
\ered to mj care and custody 

I hereby bind mjself that on the said A B being mide over to my care and custody, 
I will have him properly taken care of and prevented from doing injury to himself or to 
others, and m case of mj making default therein, 1 hereby bind myself to forfeit to HiS 
Majesty the Kang Emperor of India, the sum of rupees 

Dated this d»y of 19 

(Sd ) E F 

(Where a bond tilth sur/ttes u to be executed add ) — Wc do hereby declare 

ourselves sureties for the abovenamed E P that he will, on the aforesaid A B being 
delivered to his care and custody have the said A B properly taken care of and prevented 
from doing injury to himself or to others, and m case of the said E F making default 
therein, we bind ourselves jointly and severally, to forfeit to His Majesty the King 
Emperor of India, the sum of rupees 

Dated this day of 19 

(Signature ) 

SCHEDULE 11 
( Repealed by Act XVI! of 1914 ) 


THE MAINTENANCE ORDERS ENFORCEMENT ACT 
(XVIII OF 1921) 

PREFATORY NOTE — The following is the Statement of Objects and Reisons 
annexed to the Bill — The Imperial Conference of 1911 passed a resolution that in order lo 
secure justice and protection for wives deserted by their husbands and children who hid 
been deserted by their legal guardians either in the United Kingdom or in ftiy pirt of the 
Dominions reciprocal legal provisions should be adopted m the constituent pvrts of the 
Empire in the interests of such destitute and deserted persons As a result tlie loiglMi Act 
(X and XI Geo V c 33) was recently passed to fTcilitvie the enforcenient In 1 iiNlanl 
and Ireland of maintenance orders made m other jirta of IIis Mniestj s Dominioiu an I 
protectorates and wee versa Section 12 of the Act empowers Ills hinjestj to extend it h\ 
Order m Council to those Dominions mcl Protectonles which mike reciprocal legal pros! 
sions The object of the present Bill winch Rcnerallj follows the lines of the I ni,lisK Act 
IS to make such reciprocal provisions by ficilltiting the enforcement in Briliih India of 
maintenance orders made in other pirls of His KfaJesljV Dominions and Proteclorates ant 
wee versa That is read with the 1 nghsh Act He present Bill anon's the rnfon rinent of 
orders for the maintenance of wives nmt children deserted in liifilsnl in persons liallp 
under such orders who hive come lo British Inlii and ti e term for the fnforcemrut of 
maintenance orders in favour of svivet and children deserted in llrillsli India li those liatlc 
lo support them if such persons have gone to I ngland 

2 The Rill makes provision for llic follnsviog classes of case* ~ 

(1) Where after making of nnlnfenance order the husbani (or the perion Iwlle for 
maintenance) has gone from British India lo another part of the J nipirc in which reciprocal 
legislation is m force, 

(2) Wliere the husbani or other person IWle las Ronr from Briiish InlU to a reci 
procatmg part of the Empire before making of am mainteiunre order) 

(3) Wliere after the making of a maintenance order in i reciprocating part of the 
Empire husband or other person has tome to BrUnh \\\ lia ) an 1 

(4) Wliere before making of a maintenanea order in a reciprocating part of thf 
Empire the husband or other person lial le liai come m Jlrltisli India 

r 



3646 I ,The Civil Court Manual (Imperial Acts). 


As regards cases falling under head (1), clause S enables an order made bv a Court in 
British India to be transmitted to the Courts m the other reciprocating part of the Empire 
to be registered and enforced there Similarly, clause 4, read v, ith clause 8, enables an order 
made by a Court m a reciprocating part of the Empire m cases falling under head (3), to be 
registered and enforced in British India In cases falling under head (2), clause 6 authorises 
the making of a provisional order in the absence of the husband or other person liable 
which will have no effect unless conffrmi^ by a Court in the reciprocatmg country to which 
the husband has gone and clause 7 deals with the opposite class of cases falling under head 

(4). 

3. Sub clauses (6) and (7) of clauses 6 and 7 provide for the \anation and revocation 
of orders and for appeals 

Cause 3 (2) enables reciprocity, similar to that for which the Bill provides in the case 
of parts of His Majesty's Dominions to be established with such Indian States as maj pass 
legislation for the enforcement in such States of orders made bj British Indian Courts 
, “The procedure for enforcing orders registered in a High Court will be the «ame as 
that for an order onginallj obtained in the High Court, but for a Court of summarj juris- 
diction the method in which orders will be enforced has been left to be prescribed 
rules ” (Statement of Objects and Reasons, Fort St George Gasetle, Pt HI, dated 22nd 
March, 1921, pp 4 and 5 ) 

Extracts from the report of the Select Committee — Clause I —We have added an 
extra sub-clause to make it clear that this Act will extend only to British India though it 
applies in respect of certain orders made elsewhere but enforceable in India 
Clause 2 — DeJlmfionj 

(a) The words “other than illegitimate children" have been omitted from the defini- 
tion of dependants and the corresponding words of the English Act, te , o*h®r 

order of aSliation" have been inserted in the definition of “maintenance order so as to 
follow the wording of the English Act 

(b) The definition of ‘maintenance order” has also been amplified to make it clear 
that such an order includes orders passed by Courts either in the exercise of civil or crimi- 
nal jurisdiction 

(f) A definition of “proper authority’ has been inserted as it was considered to be 
incorrect to prescribe by rules the authority of the reciprocating territory from wh ch com- 
munications should be received Tlie laws passed, or to be passed, in such terntoncs will 
provide for the proper authority for the transmission of communications Consequential 
amendments following this definition have been made in clauses 4, S, 6 and 7 of the Bill 

(d) The definition of “reciprocating British possession ' has been changed into a deii 
nition of "reciprocating territory’ as the term 'British possession’, as defined in the Gene- 
ral Causes Act 1897, does not include the United Kingdom Consequential amendments 
iiave been made throughout the Bill to give effect to this change m definition 

Clause 4, sub clause (1) —The words 'm Council’ have been omitted after the words 
' Governor General ’ where they first occur, as, under the English Act, communications 
have to be addressed to tlie 'Governor’ of the Possession, and the term ’Governor" tinder 
the English Interpretation Act, 1889, as applied means the Governor General, and not the 
Governor General in Council 

Clause 6 marginal heading — The words “of Summary Courts" have been inserted in 
the marginal heading to make the meaning clear 

Clause 6, sub clause (1). — The words, 'if such persons had wilfully neglected to attend 
the Court’ have been substituted for the words ’if a summons had been duly served on the 
person and he had failed to appear at the hearing” to bring the wording of this sub clause 
into conformity with the wording of section 488 of the Code of Criminal Procedure 1898 
Sub-clause (6) — The words ”or to which it was sent for confirmation” have been 
inserted after the words “was confirmed in the proviso to tins sub clause as it is proposed 
that a Court which has made a provisional order, maj varj or rescind that order after the 
taking of further evidence before order has actually been confirmed in the reciprocating 
possession and also that it may vary or rescind the order after it has been confirmed 

Sub clause (7) of clause 6 has been omitted following the provisions of the mainten- 
ance sections in the Code of Criminal Procedure 1898 There is no appeal from an order 
of maintenance under that Code, and this sub clause would therefore be misleading Jn 
the absence of anj provision for such appeal we do not consider it desirable that there 
should be an appeal in the cases dealt with under this clause, which arc treated as analo 
gous to maintenance cases dealt with under the Code of Criminal Procedure 

Sub clause (4) bf clause 7 — ^We are of opinion that the clause, as it stood would 
perhaps not permit of the confirmation of a provisional order, made for cximple in the 
Umled Kingdom, for a »iim greater than Rs 50 per mensem (now Rs 100) which is the 
limit imposed b> section 488 of the Code of Criminal Procedure 1898 The limit for 
maintenance orders m the case of a wife in the United Kingdom is two pounds a week 
and for a child one pound a week It was considered desirable that it should be open to 
the Court lo enforce provisional orders op to the full amount of the provisional 'ordcr« 
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but n«l !o increase Ihf order hoo'x! lliat amoutil AfncndTifnU lo imro*? a lintJ afore* 
raid ha\e been made in ihi* clau»e 

rroM\ion has 1*een made in «ub-<lau«ei (5) and (6) for tie traninution of rerord* 
in the tame manner as is rrosided in the |*rt)si«<> to *wb-dati«c (6) of c!ati«c U 

Sulxlau'c (?) of c{a\i»e 7 has l>een onittel for the »mc reason as »iib<latise f?) 
of danse 6 

Oaijse R, «iib-<lausc (1) — The ssotd* 'm tleACxercise of its cinJ jiirndiction" hare 
l>een inserted after the sstirds “Mich Court” to maVc it dear that, catej^ in the case of 
orders executed Is Courts of »ummar> juris Jiction sshich ssitl !< orders for tic paj-menl 
of comparatis el) small amwints. the I'rocedute in exeoition will be m accordance ssith 
the Code of Cisil Procedure Tlic difierence m execution proccdiirc in the s-ariosis UirIi 
C ourts necessitates a double rrocetlurc m tie Bill <o as to coscr rcRistratton in HtRli Courts 
posscssms onls appellate jurisdiction 

\ ness clause 9 has l>een in»ertesl as sue think that it is jitst to a ssife or other per 
son. in fas-iTur of srhom a maintenance order i< made that «tich person should receirc th^ 
full amount ass'arded and not I>c debited ssitli the costs of transmission and other inciden* 
lal cliarpcs Such charges should be l»ome l>) the person af^ainst sshom the order is made 
- Oau'es9 10 and 11 base been renumlicred clauses 10 11 and 12 

ProMsion lias been made in clause 12. as renumbered for the fixins bj rules, made 
t) the C^semor General in Council of a scale of costs and charecs in connection ssith 
things done under this Act ^^c consider it cxpcdiml that the rule m this matter should 
be made bs the Gosemor General m Council, as there Mil be communications betsveen 
British India and countries outside and the Gosemor General in Council is m the best post 
tion to fix a fair «calc of eliargcs in this respect —(Rffort of the SeJecl Committea) 


THE MAINTENANCE ORDERS ENFORCEMENT ACT 

' (xvrrr OF 1921 ) * 

ISfA October, 1921 

Au Act to factitlalc the enforcement tn Bntah Itidia of bfoinlcttattcc Orders 
made t« other farts of fits Majesty^s Domvnons and Protectorates and vice 
versa 

WiiERtAS It IS expedient to facihftic the enforcement in British India of 
Mainlcmncc Orders* tmde in other parts of His Majesty’s Dominions and Pro 
tectorates and vice zersa, it ts hereby enacted as follows — 


Sliort title and extent 


1 (1) This Act ma> be called Thf RIaintfn- 

ANCE Ordfrs Enforcemfnt Act, 1921 
(2) It extends to the whole of British India including^ the Sonthal Par- 
ganas and British Baluchistan 


^ 2 In this Act unless there is anslhinp renujr 

Defin.t.oA, nint in Ihe subject or context — 

‘ Court of summary jurisdiction’ means the Court of a Chief Presidency 
Magistrate or of a District Magistrate 

“dependants” means such persons as a person against whom a mamten 
ance order is made is liable to maintain according to the law m force m the 
part of His Majesty’s Dominions m which the maintenance order is made, 

“maintenance order ’ means a decree or order other than an order of 
affiliation made by a Court in the exorcise of civil or criminal jurisdiction for 


I FG RFP 

• For Statement of Objects and Reasons 
see Gasetle of ludvi 1921 Pt V p 5 For 
Report of Select Committee sec ibtd Pt 
V, p 127 

* por extension b) the Colony of Sejchelles 
and New South Wales of their respective 
■Maintenance Orders Legislation lo British 
India, see Ga-elle of Indui 1924 Pt I pp 
316 and 1021 

gjg 1 ^Jurisdiction of Magistrate under 


this section is limited by S 488 Cr P Code 
This Act confers no jurisdiction on Klagis 
trates in India to award any sum they think 
fit as maintenance pa>'able to wife and 
children who are in India and whose bus 
bands or fathers are m England Thi^ Act 
IS merely an extension of the principle laid 
down in S 488 Cr P Code and >vas enact 
ed to meet cases where the wife and children 
are in India and the husband m ^gland 
and v*ee versa 1937 M W N 1127 
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the periodical payment of sums of money towards the maintenance of the wife 
or other dependants of the person against whom the order is made; 

"prescribed” means prescribed ly rules made, under this Act; 

“proper authority” means the authority appointed by, or under the law 
of, a reciprocating territory to receive and transmit documents to which this • 
Act applies ; and 

“reciprocating ' territory" means any part of His Majesty’s Dominions 
outside British India in respect of which this Act for the time being applies. 

3. (1) If the Central Government Is satisfied that provisions have been 

, made by the Legislature of any part of His 

P r g m . Dominions for the enforcement within 

that part of maintenance orders made by Courts in British India, the Central 
Government may, by notification in the Official Gazette, declare that this Act 
applies in respect of that part of His Majesty's Dominions and thereupon it 
shall apply accordingly. 

(2) The Central Government may, by like notification, declare that this 
Act applies in respect of any British protectorate, or in respect of any State in 
India, and where such a declaration has been made, this Act shall apply as if 
such protectorate or State were a reciprocating territory. 

4. (1) Where a maintenance order has, whether before or after the passing 

of this Act, been made against any person by any 
Registration in British Court In any reciprocating territory, and a certified 
India of ^ raamtenance copy of the order has been transmitted by the proper 
o°£ “f *?' “rriloo' to the Central Government, 

mens, the Central Government shall send a copy of the 

order to the prescribed officer of a Court in British 
India for registration, and, on receipt thereof, the order shall be registered in 
the prescribed manner. 

(2) The Court in which an order is to be so registered as aforesaid shall, 
if the Court by wluch the order was made was, in the opinion of the Central 
Government, a Court of superior jurisdiction,* be a High Court, and, if the 
Court was not, in its opinion, a Court of superior jurisdiction, be h Court of 
summary jurisdiction. 

5. Where a Court in British India has, whether before or after the com-' 

mencement of this Act, made a maintenance order 
Transmission of mam- against any person, and it is proved to that Court 
B?S India.'” the person against whom the order was made is 

resident in a reciprocating territory', the Court_ shall 
send to the Central Government, for transmission to the proper authority of 
that territorj', a certified copy of the order. 

6. (1) Where application is made to a Court of summary jurisdiction in 

British India for a maintenance order against any 
Power of summary person, and it is proved that that person is resident in 
Courts to make pro\Uional ^ reciprocating territor)', • the Court may, in the 
> 1 '“* 

Majesn-’s Dominions out- it is satisfied of the justice of the application, make 
side British India. 


any such order as it might have made if that person 
had wilfully neglected to attend the Court; but in 


KOTES. ^ evidence and its powers arc not delimited 

- 6 and 7.-~Order of Chief Presidency to the proMsions of S. 7; es’idcnce of dc- 

**»'r under the Act. finality of— Power sertion subsenuent to the date of the provi- 
of iiiRh Court to interfere with the order sional order is admissible for purposes of 
m reviMon. Sre 30 Bom.L.R. 350. ^utt confirmation of the said order. 52 B. 262= 
a 30Born.L.R. 3S0. ' 

sional order Under the Act to take further 
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sudi case the order shall be provisional only and shall have no effect unless and 
unlil confirmed b) a competent Court m such territory 

(2) The evidence of every witness who is examined on any such applica 

tion «hall be reduced to writing and such deposition shall be read over to and 
signed b>, him ' 

(3) WTicre such an order is made the Court shall send to the Central 
Government, for tran<;mission to the proper authority of the reciprocating 

m which the person against vvhom the order is made is alleged to 
reside the depositions so taken and a certified cop> of the order together with a 
statement of the grounds on whtcli the making of the order might have been 
opposed if the person against whom the order is made had been duly served 
With a summons and had appeared at the hearing and such information as the 
Court possesses for facilitating the identification of that person and ascertaining 
his whereabouts 

(4) "WTierc an} such provisional order lias come before a Court in a reci 
procating temtorj for confirmation and the order has by that Court been 
remitted to Uie Court of summary jurisdiction which made the order for the 
purpose of taking further evidence that Court shall after giving the prescribed 
notice proceed to take the evidence m like manner and subject to the like con 
dilions as the evidence m support of the original application 

(5) If It appears to the Court hearing such evidence that the order ought 
not to ha.se, beets made the Court may cesemd the order but m awy other case 
the depositions shall be sent to the Central Government and dealt with in like 
manner as the ongmal depositions 

(6) The confirmation of an order made under this section shall not affect 
any power of a Court of summary jurisdiction to vary or rescind that order 

Provided that on the making of a varying or rescinding order the Court 
shall send a certified copy thereof to the Central Government for transmission 
to the proper authonty of the reciprocating territory m which the ongmal order 
was confirmed or to which it was sent for confirmation and that m the case 
of an order varying the ongmal order the order shall not have any effect unless 
and until confirmed m like manner as the ongmal order 


7 (1) Where a maintenance order has been made by a Court in a recipro 

caUng territory and the order is provisional only 
Power of Court of sum 1,35 ^o effect unless and until confirmed by a 

mary junsd^tion to con Court of sumroary junsdiction in Bntish India and 

SSdt out‘S'a-“'h M.r a certified copy of the order together ivith the 
depositions of the witnesses and a statement of tbe 
grotmds on which the order might have been opposed has been transmitted to 
the Central Government and it appears to the Central Government that the 
person against whom the order has been made is resident in British India the 
Central Government may send the said documents to the prescribed officer of 
a Court of summary jurisdiction with a requisition that a summons be issued 
calling upon the person to show cause why Uiat order should not be confirmed 
and upon receipt of such documents and requisiUon the Court shall issue such 
a summons and cause it to be served upon such person 

(2) A summons issued under sub-section (1) shall for all purposes be 
deemed to be a summons issued by the Court m the exercise of its ongmal 
criminal junsdiction 

(3) At the heanng it shall be open to the person to vvhom the summons 
wns issued to raise any defence which he might hav’e raised in the ongmal pro 
ceedmgs had he been a party thereto but no other defence and the certificate 
from the Court which made the provisional order stating the grounds on which 
\be rowkvtvg of the order might have been opposed if the person against 

C.C.M— fS7 
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the order \\as made had been a par^ to the proceedings shall be conclusue 
dence that those grounds are grounds on >Nhich objection may be taken 

(4) If at the hearmg the person served >\jth the summons does not 
appear or, on appeanng, fails to satisfy the Court that the order ought not to 
be confirmed, the Court ma^, notwithstanding an^ pecimiarj limit imposed on 
its power bj an> law for the time being in force m Bnhsh India, confirm the 
order either without modification or with such modifications as to the Court 
after heanng the e% idence maj «eem ju'st 

Pro\nded that no sum shall be awarded as maintenance imder this section, 
or shall be recoverable as such, at a rate exceeding that proposed in the provn- 
sional order 


(5) If the person to whom the summons was issued appears at the hear- 
ing and satisfies the Court that for the purpose of anj defence it is necessarj 
to remit the case to the Court which made the provisional order for the taking 
of anj further endence, the Court maj for that purpose send a certified copj of 
the record to the Central Government for transmission to that Court through 
the proper authont) of the reciprocating temtor), and may adjourn the proce^- 
ings 

(6) WTiere a provisional order has been confirmed under this section, jt 
maj be varied or rescinded in hke manner as if it had ongmallj been made hy 
the confirmmg Court, and where on an application for rescission or v’anation 
the Comt is satisfied that it is neccs'^r) to remit the case to the Court which 
made the provisional order for the purpose of tabng anj further evidence, the 
Court maj for that purpo«e send a certified copj of the record to the Central 
Government for transmission to that Court through the proper authonty of the 
reciprocating temtorj, and mav adjourn the proceedings 

8 (1) Subject to the provisions of this Act, where an order has been 

_ , , registered under this Act in a High Court, the order 

raamten i^gjstration, be of the 

•lame force and effect, and aU proceedings may be 
taken thereon as if it had been an order original!) obtained in the High Oauit 
in the exerci'e of its civil junsdretion, or in such Cl^^l Court subordinate to that 
High Court as maj be named b) the High Court m this behalf, and that Court 
shall have power to enforce the order accordmgl) 

(2) A Court of summar) jurisdiction in which an order has been regis- 
tered under this Act or bj which an order has been confirmed under this Act, 
and the officers of «iuch Court, shall have such powers and perform ^uch duties, 
for the purpose of enforcing the order, as raaj be pre«cnbed. 


9 A Court in registenng or confirming an order for maintenance in 

accordance with the provisions of this Act shall direct - 
Pa^■met't of charges for that the charges for the transmission to the Court, 
iransmission of sums ai\-ar from which the order has been received or in which 
prtnTOoml ordu- has been made, as the itm 
be, of the sum awarded as mamtenance shall be 
borne bj the person against whom the order has been so made or confirmed, 
and <hall be recovered from him m addition to the sum awarded as mainten- 
ance and in addition to, and m the same manner as, such other costs and charges 
as mav be awarded or levied b) the Court 

10 Tor the purposes of this Act, an> document purporting to be signed 

„ , , , . bv a judge or officer of a Court outside British 

e<l I'^v^orcers'^'cSijTt*'^ Tndn shall, until the conlrarj is pros ed, be deemed 
to Iiave bc«i «o signed without proof of the signa- 
ture of judicial or official character of the person appeanng to have <tgned 
it, -nd the officer of a Court bv whom a document is signed <hall, until the con- 
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irar) is pro\cd be deemed (o b'ivc !>e«n Ihe proper officer of the Court to sum the 
docitmcnt , ** 

IJ Deposjljojjs 17^00 m a Court trt &ny reciprocating- temtorj may, for 
Oeposiuom to be rMd purposes of this Act, be received in evidence m 
ence proceedings before Courts of summary jurj<dictjon 

under this Act 

12 The Central Gotemment may make rules for the purpose of carrying 
Rule makmu noivcr purposes of this Act, and m particular 

maj make rules for the lev> of the costs or charges 
for an>thing done under this Act and for all matters which are directed or 
perraitted to be prescribed 


THE INDIAN MAJORITY ACT (IX OF 1875) ’ 


Year. | 

1 No 

1 Short title 

1 Amendment 

1S7! j 

-1 

The Indun kfajonty Act | 

Amended VJIIofl690 S 5’ 


[2nd March, 1875 

An Act io amend the Lara respecting the age of majority 
WnERtAS, in the case of persons domiaied in British India it is expedient 
Preamble prolong the period of nonage and to attain more 

uniformity and certainty respecting the age of majo 
nty than now «ists, It is hereby enacted as follows — 

1 This Act may be called The Indian Majo 
R iTV Act, 1875 

It extends to the whole of British India and 
so far as regards ’{British subjects to all Indian 
States! 

and it shall come into force and have effect 
only on the expiration of three months from the 
passing thereof 

2 Nothing herein contained shall affect — 


Short title 
Local extent 

Commencement and ope 
ration 

Savings 


'For the Statement of Objects and 
Reasons see Ga ftU of Itidta 1874 Pi V 
p 153, for proceedings m Council see 
ibuJ Supplement p 6^ and Extra Sup 
element, dated 12th Maj 1874 p 4 and 
tbid 1875 Supplement, p 333 
* Substituted by A O 1937 for subjects 
of Her Majestj to the dominions of Prm 
CCS and States tn India ui alliance with Her 
Majesty 


NOTES 


Sec 1 -“The Majority Act applies to 
Hindus also 33 A S2a Ser also A W 
N (1887 ) 71 (age for making of contract 
by a Hindu) A Hindu can make a will 
onl> when he is major under the Act 38 
M 16b=:24 M L J 517 St* oiso 36 B 
^22=14 Bom L R 748 6 I C 6 33 A 
523 A Musvilman l>o> is under the Act 
bound to remain in the custodj of his guar 


dian till I e attains 18, notw ithstand ng that 
under personal law his cmancpalon would 
hai e taken place earl er 39 M 60S=30 
M L J 21 In order that the reservation 
of the Act should be applicable to a case 
relating to dower it is essential tliat the 
minor should have made the gift, at the 
time of or by reason of or m cons dcra 
lion of the marriage 1913 M W N 3^=: 
34 -M L ; 49 

See 2 Score or Secnov — See 47 C L 
J 372 In considering the age of majority 
for purpose of marriage in the case of 
Mahomedans referwice should be made to 
the proMsions of the 'lahomcdan Law 1923 
L 302 The capacnj of m nora as regards 
questions of marriage adoption, etc is the 
same as if th s Act lad not been passed 
42 M L j 129=11922 M 1 Rel wjussh 
ment of claim to dovrer — Mahomedan lad> 
of 15 jears of age— Age of rrajonh is go- 
verned by this Act 41 M 1026=3a " ’ 
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(a) the capacity of any person to act in the following matters (namely), 
— marriage, dow er, dn orce and adoption , 

(b) the religion or religions rites and usages of any class of Her Majesty's 
subjects in India , or 

(c) the capacity of any person who before this Act comes into force has 
attained majority imder the law applicable (o him 

3 Subject as aforesaid, '[every minor of whose person or property or both 
Age of majority of per a guardian other than a guardian for a suit wthin 
sons domiciled in British the meaning of Chapter XXXI of the Code of Civil 
Procedure has been or shall be appointed or declared 
by any Court of Justice before the minor has attained the age of eighteen years. 


LEG REF 

^ These words Mere substituted for Ihe 
words ever) minor of whose person or 
property a guardian has been or shall be 
appointed hy any Court of Justice and 
e\ery minor under the jurjsdction of an> 
Court of Wards hy the Guardian and 
Wards Act (VIII of 1890) S 52 

NOTES 

J 468 Ste cffo 17 Pat 303= Pat 
133 To act in the matter of doner means 
to act or do such acts as may relate to the 
dower 80 I C 9U=192S C 322 See 
also 24 111 L J 49 A contract entered in 
to by a Mahomedan liusband who is a 
minor under this Act but a major accord 
ing to his personal law to pay dower to his 
wife 18 valid and there is nothing m S 11 
Contract Act invalidating the same 80 I 
C 914=1923 C 322 Majors under per 
sonal law though not under this Act can fix 
amount ind nature of dower 1925 Cal 322 
As to poner of a Mahomedan minor to exc 
cute post nuptial agreement for divorce in 
faiour of wife see A7JZ L J 372 S 2 
only governs the performance of marriage 
or effecting of divorce by persons who 
though not major according to the Act are 
so according to their personal Jaw But 
the relinquishment by a Mahomedan wife 
o! the whole or part of her dow cr fixed at 
the time of the marriage or changing its 
character from prompt into deferred does 
not fall within the exception provided by S 
2 of the Act Once a marriage is perform 
ed and the dower settled the dower be 
comes a propertj of the wife hke any other 
property belonging to her It is a debt 
payable to her and any transfer or relm 
quisl ment of the same whether in whole or 
part, IS not a matter in any way connected 
with marriage and such an act must be go 
vemed b> Uie ordinary law of the land 
Tl e operation of the section cannot be ex 
tended bejond what is specified therein 
Consequently an ekrarnama executed by a 
Molamedan wife who is a minor under Act 
but a major under the Mohamedan law 
wl ere! y she surrenders a portion of her 
duwer debt ani makes the other portion n 
deferre I dower instead of prompt cannot 
be val d and binding on her, and cannot ope 
rate either to red ice the amount of the 


dower or ctiange its character 17 Pat 303 
=1939 P 133 A breach of promise of 
marriage is a matter of marriage within S 
2 Nothing contained m that shall affect 
the capacity of any person to act m matters 
of marriage 46 I C 42t A Hindu 
widow of age 15 might validly adopt if ihe 
had attained sufljcient maturity of under- 
standing to comprehend the nature of the 
Act 43 B 481=50 1 C 736 The Act 
does not affect the religion or religious 
rites or usages of any class The age of 
majority 5xed by the Act does not apply to 
offices which involve the performance of 
religious duties 28 I C 934 Under this 
section in the case of an Indian Christian, 
the age of majority for purposes of a di 
vorce suit is 21 and if one of the parties 
IS below that age a guardian should be ap 
pointed to him or her 79 I C 535=1925 
S 95 

Sec 2 (a) —The expression capacity to 
act m the matter of marriage means the 
capacity to be a party to a valid marnage 
and relates to the acts of the parties by 
which their status is changed It does not 
refer and is not applicable to a pre nuptial 
ngreement to contract a marriage m future 
W R 2rfcr936 R ZI2 CF B ) The 
words to act m the matter of marriage in 
S 2 (a) must be construed in a restricted 
sense, and means only to enter into the con 
tract of marnage S 2 (o) of the Majo 
nty Act merely relieves a Mahomedan girl 
of some of the consequences of her mino- 
nt> but she remains a minor none the less 
Ttat being so the provisions of O 32 R 1 
C P Code still apply Hence a Maho 
medan girj of IS can file a suit for dower 
only through her next friend 1942 0 W 
N 22=1942 Oudh 243 The right of a 
hfahomedan wife of sixteen and over to 
sue for a divorce under the ifahomedan 
Law IS expressly saved by the section 32 
Bom L R 1372=1931 L 394 A Maho- 
medan woman who is a major under the 
personal Jaw is capable of relinquishing the 
dower as consideration for obtaining khula 
k/u/a being a form of divorce recognised 
by the Mahomedan Law and therefore 
coming withm the exception mentioned m 
S 2 1932 A LJ 781=1932 A 6i9 ^ 

Sec 3 — Tlie words Court of Justice 
in the Act means a Court of Justice which 
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and OTry minor of whose property the superintendence has been or shall be 
assumw by any Court of Wards before tlic minor has attained that age] shall, 
notwithstanding anything contained in the Indian Succession Act (X of 1865)’' 
enactment, be deemed to have attained his majority when he 
shall have completed his age of twenty*one years and not before. 

Subject as aforesaid, c\cry other person domiciled in British India shall 
be deemed to Ime attained Ids majority when he shall have completed his age 
of eighteen jears and not before. 


4. In computing the age of any person, the day on which he was bom is to 
... included as a whole day, and he shall be deemed to 

commit. Iravc allaiiiKl majority, if he Mis within the first 

paragraph of section 3, at the beginning of the twenty- 
first annivercaiy of that dav, and if he falls within the second paragraph of 
section 3, at the beginning of the 18th .innivcrs.ir>' of that day, 

Jllustrahon^. 


(a) n hom in Potub India on the first day of Janusrj', JSSO. and has a British 
Indian domicile. A fruardian of hts person »s apfiointed fiy a Court of Justice. Z attains 
majority at the first moment of the first dai of January, J87J 


LFG BEF 

now Act XXXIX of 1925 * 


has junsdiciion to do an act 26 I C 7iW=r 
10 N. L. B, 159 Person cannot be major 
wuh respect to one and minor wnb respect 
to another propertj 1924 A 892 Married 
v.oman gwemed tn the Successwin Act— 
Coardian appomted by Court— Age of mtno 
nty extend* to 21 j-ears of age— Incapacitj 
to make a will ^ C W N 527 Under 
S. 3. minority is extended to the completion 
of the twentj -first year when a guardian of 
the property of the minor has been appoint- 
ed 31 Bom.L R 1009s:1929 D 475. 134 
I C. 293=1931 L 3W Wiiere the mother 
has been appointed guardian of Iicr two 
minor sons forming a loint Hindu famd) 
the age of majority for the latter is 21 
years. 35 A I5ft=!8 1 C 251 Act has 
modified the Hindu Law on the fjneshon cf 
minority except in respect of marriage and 
adoption. A Hindu who has not attained 
the age of majoritj’ cannot make a will 36 
B, 622=17 I C 86=14 Bom L R 748 
\Vhere once a guardian has been appomted 
under the Act, hoiYCver that guardianship 
may terminate, the mmor cannot attain 
majority until the age of 21 1924 L 127 

Once a guardian of a mmor is salidly ap- 
pointed by a Court, the minor's age of 
majority becomes fixed by law at 21, and 
nothing which may subsequently transpire 
can have the effect of reduemg it again to 
18. 57 I.C. 678=11 L.W. 596. An inva- 
lid order of appointment (as a conditional 
order of appointment of a person on his fur- 
rfshtng securiW) has not the efTect of post- 
poning the age to 21. 49 M. S09=lfW M 
36=51 M.L.r. 726 (F.B ). In order to 
extend the minority of a person to 21 years 
imdcr S. 3. there must m the first instance 
be a lawful appointment of a guardian. Ajj 
appointment which is aol lawful bur null 

f 


and void cannot extend the period of minor- 
ity S 19 of the Guardians and Wards Act 
specifically prohibits the Court from making 
an appointment of a guardian for a person 
whose father is alive and uho is not unfit 
to be guardian An appointment of guar- 
dian for such a minor is not 3 lawful ap- 
pointment. as it IS one which cannot be 
made under the Guardians and Wards Act 
Tlie Court has always got the power to va- 
cate or rescind such an order which should 
neser have been made Nor would such an 
order extend the period of minority to 21 
je»ps under S 3 of the Act 32 S L R 
2t5 The grant of letters of administration 
does not amount to the appointment of a 
guardian of the property of the Minor con- 
cerned so as to extend the period of the 
minority under S 3 Srt 18 I C 378=24 
M L I 450 Release of the minor from 
the guardianship of the appointed guardian 
docs not make him a major so as to affect 
/imitation Such a minor becomes ntajor 
after the age of 21 years. 58 I.C 1% 
Whether age of majority is postponed to 21 
»f the order of appointment of guardian is 
invalid, w 99 I C 213=19^ M 36 Where 
an appointment of guardian to a mmor is 
cancelled by an appellate Court, there is in 
fact no sahd appointment at all and the age 
of majority m such eases ts 18 and not 21, 

14 r C. 30I=XS O.C. 153 But sre abo 6 
P L.. J 273, tnfra Once a guardian is 
appointed, the age of the majority of the 
minor is 21 years and the mere fact that the 
certificate of guardianship is subsequently 
cancelled makes no difference 61 I.C. S07 
!=?6 P L J 273 Once a guardian is ap- 
pointed a minor does not attain majority 
till tlic completion of 21 scars even if the 
guardian is discharged before the minor is 
18 years of age. Ter Das, J . — An order ap- 
pointing a guardian is not evidence of his 
age, S rai.L.J. 460=57 I.C. 333. 
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(&) Z IS bom in British India on the twenty.ninlh day of February, 1852 and has a 
British Indian domicWe A guardian of his properly is appointed by a Court of Justice Z 
attains majontj at the first moment of the trventy eighth day of February, 1873 

(c) Z is bom on the first day of January, 1850 He acquires a domicile m British 
India No guardian is appointed of his persem or property by any Court of Justice, nor is 
he under the jurisdiction of any Court of Wards. Z attains majority at the first moment of 
the fir't di% of January, 1868 


THE MARRIAGE VALIDATION ACT (II OF 1892).' 


Year | 

B 

Short title 

Amendment 

1S92 1 

n 

The Marriage Validation 

Repealed in part Act X of 1914 

1 


Act 



PREFATORY NOTE — ^This Act svas passed in order to validate certain marriages 
solemnized under Part VI of the Christian Marriage Act, 1872 That Act provided for the 
solemnization of marriage between persons of whom both were Native Christians but not of 
marriages betweens persons of whom one only was a Native Christian but through ignor- 
ance of such provision of law marriages were permitted to be solemnized under Part VI 
of that Act between persons of whom one only was a Natise Christian and it was deemed 
expedient that such marriages having been solemnized in good faith should be s-alidated 
It IS to validate «ucli marriages that this Act was pnssed (See Statement of Objects 
and Reasons ) 


l2P/h /antiary, 1892 

An Aci io validate certain marriages solemmsed under Pari VI of the Indian 
ChriUtan Marriage Act, 1872 

Whereas provision is made in Part VI of the Indian Christian Marriage 
Act, 1872, for the solemnization of marniges between persons of whom both 
are Native Christians, but not of marriages bettveen persons of whom one only 
IS a Native Christian, 

A^D yyiiFREAS persons licensed under section 9 of the said Act have m 
divers parts of Ilntish India, through ignorance of the law, permitted marriages 
to be solemnized in tbeir presence under the said part between persons of whom 
one IS a Native Qinstian and the other is not a Native Christian, 

A^D wHrsFAS it IS expedient that such marriages, having been solemniz- 
ed in good faith should be \alidated. It is hereby enacted as follows — 

I IConinteiicemcnf ] Fee b\ the Repealing and Amending Aci (X of 

1914) 

2 In this Act the expression "Native Christian” 
Definition has the same meaning as m the Indian Christian 

Itfarnage Act, 1872 

3 AH marriages which have already been solemnized under Part VI of 
the Indian Christian Marriage Act, 1872, between 
VahlMion of irreguhr persons of whom one only was a Native Chnstian, 
'' ' shatl be as good and valid m law as if such marriages 

had been •lolemnizcd between persons of whom both were Native Christians 

Provided that nothing in this «iection shall apply to any marriage which 
had liccn judtctaJlv dechrcil to be null and void or to any case where either of 
the parties hai since the solemnization of such marriage and prior to the com- 
mencement of this Act, contracted a valid marriage 


.r-. REF Act 189? the Indian Short Titles 

^fori tiiJe The Marriage Validation Act (XIV of 1897), in/ro 









The Masrieo Women's PtorERTV Act (III or 1874) 3655 

4 Certificates of marriages wliieh are deelared by the last foregoing sce- 

Validalinn ol record, of ='"‘' ™ '•' 7 . ,■'"<! fegister books, 

irresiilar marnaecs certified copies of true and duly authenticated 

extnets therefrom, deposited m compliance with the 
Ia^\ for the time being m force, m so far as the register books and extrdets 
Wale to such marriages as aforesaid, shall be received as evidence of such 
matmges as if such marriages had solemnized between persons of whom 
both were Native Qinstians 

5 References in this Act to the Indian Cbnstnn Jfarnage Act, 1872, 
Anpt, cation of AO to 'htiU, so far as may be requisite, be construed as 

mamaffcs tmder Act V of appl>ing also to the corresponding portions of the 
1P65 Indian Marrngc Act, 1865 ' 

6 If an> person licensed under section 9 of the said Act to grant certi- 

„ ficates of mirnage belueen Native Chnstians shall at 

irrA^iilr solemnizing time after the commencement of this Act solem- 
arriaBcs affect to solemnize ary marriage under Part 

VI of the said Act or grant .an} such certificate as therein mentioned knowing 
that one of the parties to <;uch marriage or affected marriage was at the date of 
such solemnization not a Christian, he shall be liable to have his licence cancelled, 
and in addition thereto he shall be deemed to have been guilty of an offence 
prohibited b> section 73 of the said Act, and shall be punishable accordingly 


THE MARRIED WOMEN S PROPERTY ACT (UI OF 1874).* 


Year 

No 

Short title 

Amendment 

1874 

nr 

The ^farried vVomen'a Pro 
petty Act 

Repealed in part XIIoflS76, VI of 
1888 S 9 XII of J891 . XXXIX of 1925 
Amended, XXXVin of 1920 XllI of 
l923,XVinof 192? XXI of 1929 



[24fA February 1874 

An Act to explain and aiHciid the lazv relating to certain viamcd ivomen, and for 
other purposes 

Whereas it is expedient to make such provision as hereinafter appears 
,, for the enjoyment of wages and earnings by women 

^ married before the first day of January, 1866 and 

for insurances on lives by persons married before or after that day 

And whereas by the Indian Succession Act 1865 section 4, it is enacted 
that no person shall by marriage acquire any interest in the property of the 
person whom he or she marries, nor become incapable of doing any act in respect 
of his or her own property, which he or she c<mld have done, if unmarried 

And wirEREAS by force of the said Act all women to whose marnages 
It applies are absolute owners of all property vested m, or acquired bj, them, 
and their husbands do not bj their marnage acquire an} interest m such pro 
pert}', but the said Act does not protect such husbands from liabilities on account 
of the debts of their wives contracted before marriage, and does not expressly 
provide for the enforcement of claims b> or against such wives 

LEG REF V p 43?'. for proceedings in Council s^e 

1 Repealed (except as to Straits Settle , Extra Supplements, dated 2nd Augu't 

ments) by Act XV of 1872 and 6th September 1873 respwtively, pp 9 

*For the Statement of Objects and and 12, and ibid, 1874 Supplement, p 
Reasons, see Gazette of India, 1873, Tt 239, 
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IS 1 


It IS hereby enacted as foUo\vs — 


Short title 


Extent and app! cation 


/ — Preliminary 

1 This Act may be called The Married 
Women's Peopertv Act, 1874 

2 It «t!ends to the whole of British India, and, 
so far as regards '[British subjects, to all Indian 
States] 


But nothing herein contained applies to any married woman who at the 
time of her marriage professed the Hindu, Muhammadan, Buddhist, Sikh or 
Jama religion or whose husband, at the time of such marriage professed any 
of those religions 

And the ’[Provincial Government] ma> from time to time by order, 
either retrospectu ely from the passing of this Act or prospectively, exempt 
from the operation of all or any of the provisions of this Act the members of 
anj race sect or tnbe, or part of a race sect or tribe, to whom ^[it] may consider 
it impossible or inexpedient to apply such provisions 

The ’(Provincial Government] may also revoke any such order, but not 
so that the revocation shall have any retrospective effect 

Alt’ orders and revocations under this section shall be pubhshed m the 
Official Gaaette 


n* 


'] 


3 [Commenceinent ] Rep by the Repealing Act {XU of 1876) 


II — Married Women's Wages and Earnings 


Marne 1 wonens earn 
inRS to be their separate 
propertv 


M The wages and earnings of any married 
woman acquired or gained by her after the passing of 
this Act m any employment occupation or trade 
-amed on by her and not by her husband 


and also any money or other property so acquired by her through the 
exercise of an> literary, artistic or scientific skill 


and all savings from and investments of such wages, earnings and pro 

pert) , 

shall be deemed to be her separate property, and her receipts alone shall 
be good discharges for such wages earnings and property 


LEG REF 

’ Substituted by A O . 1937 for subjects 
of Her Afajesty to the aominions of Princes 
and ‘ttales m India in alliance with Her 
Majestj 

* Substituted by A O 1937 for Local 
rosernment which was substitoted for 

Ginernor Ceneral m Council by Act 
XWVIII of 1920 S 2 and Sch I 

* Siibstilufed by A O 1937 for 'he” 

* Last para omitted bj Act X\\I\ of 
192? S 392 and Sch I\ 

s C/ the Married \\ omens Property 
Act ISM (33 A 34 Vict c 93) S I 
row rcpcalf I bs tie Martiel Womens Pro- 
pert) Act 18R2 (43 A 46 Vict c 7a) 


NOTES 

Sec 1 Arruc-mcn —The Mamed 
\\ omens Properly Act whether not appltca 
blc to Hindus See 35 162=10 I C 263 


But w atjo 37 B 471=15 B L R 320 25 
M L J 65=37 M 487 (F B ) nor to con 
tracts made before the Act 22 W R 175 
Act applies to persons having an English as 
well as those having an Indian domicile 12 
C 522 4 C 140 Applicability to Bud 
dhists 5ee 20 C L J 44 

Secs 2 and 5 also cases cited 

under S 6 I 5 6 applies to a policy of 
insnrance effected by a Hindu male for the 
benefit of his wife or his children or of his 
v/ife and children or any of them 37 Jf 
483=25 M L J 65 (F B ) The words 
for the benefit of his wife or his wife and 
children or any of them” mean ' for the 
benefit of his wnfe or of his children or any 
of them 37 M 483 Married woman 
in S 2 does not apply to a daughter of the 
assured men if she is married 37 M 
483 




S. 6] The Married Women's Property Act (HI op 1874). 3657 

HI. — Insurance by IViws and Husbands. 

^5. /Iny married w-oman may effect a policy of insurance on her o^vn 
. behalf and independently of her husband: and the 

thereof, ,f expressei! on the face 
of It to be so effected, shall enure as her separate 
property, and the contract e\ndcnccd ly sucli policy shall be as valid as if made 
«ith an unmarried avoman. 

*6 *[(1)1 A policy of insurance effected by anj married man on his own 
T 1 L • • . 3od expressed on the face of it to be for th^ 

>«''=«• o' Ks uifo, or of his wife and childSt, or 
_ any of them, shall enure and be deemed to be a trust 
tor the benefit of his wife, or of his wife and children, or any of them, accord- 
ing to the_ interest so expressed, and shall not, so long as any object of the 
ytJSt remains, be subject to the control of the husband, or to his creditors or 
form part of his estate 


LEG. REF. 

’C/. the Married Women’s Pfooeriv 
Act. isro (33 & 34 Vjct., e. 93). S JO, 
para. 1. 

* Cf. the ilarricd Women’s rroperty 
Act, 1870 (33 L 34 Vict . c 93). S 10, 
para. 2. 

•Renumberctl bj S 2 of Act Xlll of 
1923. 

NOTES. 

See 6 — (5re also eases cued under S« 1 
and 2, suf^ra ] S 2 of Act Kill of 1923 
declares that the pronsions of S <5 of (he 
Married Women's Property Act of 1874 
shall appl} in the case of any policy effected 
by any Hindu in Jfadras after 31st Decern 
her, 1913 It does not further enact that 
they shall not apply to policies effected be- 
fore that date Those policies are Rovern 
cd by the old Act 52 M 936=1929 M. 
825=57 M L J. 793 The Act does not 
apply to Hindus A Hindu wife cannot 
cUim the benefit of its provision 37 0 
471=19 I.C 73fc=I5 Bom L R 320 (See 
also cases cited under S 1, supra ) S 6 
does not apply to a policy of assurance ef 
fected by a Hindu on his own life for the 
benefit of his wife and children, and the 
money due on it forms part of the estate of 
the deceased available for pajment of lus 
debts 18 C W N 1335=25 I C 220 
But see also 35 M 162 , 37 B 471 , 25 M L 
J. 6^37 M 483 (F B.) Life insurance 
poltcT— 'Wife’s claim as nominee of deceased 
husband. See 114 I C 658 The Act 
docs not apply to Hindus, The Governor- 
General in Council has no power to exempt 
the Hindu, Mahomedan and Buddhist com- 
mnnitres from the operation of the Act 18 
C.WN JM5=20 C.L } 44. Act does not 
apply where a wife claims to recover the 
money due to her under a policy of life 
insurance as the nominee of her deceased 
husband. 32 C W.N. 34=47 C L J. 387. 
Where a Hindu male insured his life "for 
the benefit of his -nifc and children" and 
died leaving a daughter, held, that S. 6 crea- 
tes a trust in favour of the daughter and the 
amount of the policy rs not arailablc to the 
creditors, but m cases contemplated by S, 6 
C. C M.— 458 


the beneficiaries have no cause of action 
apart from the Act. 25 M L J 65=37 M 
483 (r B ). But see 20 Cl J. 44, supra 
In order to constitute a trust “for the benefit 
of the wife" vvilhin the meaning of S 6 of 
(lie Jlfamed Women’s Proper^ Act. it is 
not necessary that the words "for the bene- 
fit of the wife” or other words equivalent 
tlierelo should appear in the policy of in- 
surance If on a reading of the words used 
in (he policy, it appears that the assured has 
intended, m the event of his death, that the 
policy should entire for the benefit of his 
wife then the policy may be deemed to be 
for her benefit 55 M. I7Ial932 M 220= 
62 Af L J III The word "policy” m S 6 
means a document or documents evidencing 
the contract between the parties and consti- 
tuting the policy If (he document knoK-n 
as the "policy” stands alone, and does not 
incorporate m it any other document, only 
the ‘policy' can be looked at but if it ex- 
pressly incorporates another document, e<j,, 
where the policy contains a provision mak- 
ing the proposal and declaration of the as- 
sured part of the policy, then such proposal 
or oUicr document must be deemed and 
treated as part of the policy of insurance 
The Court must therefore in such a case 
look to the proposal or declaration also to 
discover to whom the insurance money is 
payable in a case when the “policy” proper 
does not itself contain any words indicat- 
ine to whom the money shall be paid. I L. 
R (1938) Mad 909=1938 Mad, 604=' 
(1938) 2 M L,J. 22 (F.B ). 

Lite INSURA^CE Poucr — Bevctit seseiv- 
nj FOR wiTE— Sun to Evrosa: — F orm — 
The plaintiff’s husband had insured his fife 
for her benefit with a certain company at 
Calcutta The business of the said comj^y 
was subsequently taken over by the defen- 
dant company. The insused subscquCTlly 
obtained a loan from the defendants and he 
later on surrendered bis pehey on receipt 
of a certein amount. After her husbands 
death the plaintiff sued to rtcorcr the jnw- 
ance amount on the ground that a trust had 
been created in her favour. She sta 
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IS 6 


When the sum secured by the policy becomes payable, it shall, unless 
special trustees are duly appointed to receive and hold the same, be paid to the 
Official Trustee of the ’[Province] m which the office at which the insurance 
was effected is situate, and shall be received and held by him upon the trusts 
expressed in the policy, or such of them as are then existing 


LEG REF 

’ Substituted by A O 1937 for Prcsj 
dency 

NOTES 

that the Official Trustee had refused to 
move m the matter unless she furnished 
funds Held that the contract having been 
completed m Calcutta the proper person to 
sue was the Official Trustee of Bengal 
Held further S 59 of the Trusts Act had 
no application because it was not shown that 
the execution of the trust had become im 
practicable or that the Official Trustee had 
disclaimed trusteeship 57 if 536=1934 
M 26l;=66 M L J 667 
Insurance money PAYABi-r to assured — 
Trust — ArrAciiABri-iTY in execution 
— S 6 applies to Mahomedans and would 
govern a policy effected by a Mahomedan 
male on his o\vn life for the benefit of lus 
children A trust is therefore created in 
faiour of the person or persons for whose 
benefit the policy is effected though the 
Interest taken by them is contingent Such 
interest maj be transferred and maj also be 
released by the beneficiaries as it is not m 
the nature of a mere right to sue The 
effect of such release is to revoke the trust 
54 LW 544=1942 Mad 136=(1941) 2M 
L J 740 Where a policy of life assurance 
IS expressed to be for the benefit of and to 
be payable to the assured or his wife if the 
assured predeceases his wife no trust is 
created m favour of the wife at once 
There is no vested interest in the wife un 
111 the happening of the event contemplated 
bj the policy namely the death of the hus 
band The latter during his hletime is not 
fettered by any trust m faiour of his wife 
as the trust wduld arise only on his death 
and an assignment of the pol cy by him to a 
stranger during his hfet me is sTilid and en 
forceable against the wife on the death of 
Ihe as™re<l 45 L W 450= (1937) I M L 
J 735=1937 Mad 64S The circumstance 
that the benefit to the wife under a policy 
of insurance effected by the husband is of a 
contingent character ♦ e depend ng on her 
surviving her husband if he died before the 
named date mentioned in the policy does 
not prevent it from being a benefit under S 
6 of tlis Act There will therefore arise 
a trust in faioiir of the wife under S 6 
1937 M W N 303=1937 Mad 571=45 L 
W 616 An endowment pohej on the life 
of the husband which nominates the wife to 
rrcenc the amount paialle m the event of 
tie huslanls death falls within S 6 of 
the Act and creates a trust m faiour of the 
wife The fact that the wife s interest is 
rcnlcrrd contingent by special provision m 
the nomination docs not prevent or affect 
the creation of a i-alid trust I L R 


(’1940) 1 Cal 64=44 C W N 218=1940 
Cal 217 Where the money under a policy 
of insurance is made payable to self or 
wife' the words self or wife can be 
construed to mean that the policy is to be 
for the benefit of the assured or m the 
event of his death before the policy matu 
res it IS to be for the benefit of his wife 
That is the only reasonable interpretation to 
be placed upon the words self or wife 
there is therefore a trust created m favour 
of the wife of the assured in the event of 
the assured dying before the policy matures 
And there can be a contingent trust under 
S 6 of the Act I L R (1938) Mad 909 
=:1938 Mad «U=(1938) 2 M L J 22 (F 
B ) Where a policy of life insurance cf 
fected bj a person contained a statement 
that (he amount due thereon should be paid 
to 111'’ assured at the expirj of the period 
of 15 years or to his wife on the death of 
the assured if earlier the policy must be 
taken to be for tlie benefit of the wife of 
the assured although the verba 
the policy is for the benefit of the wife’’ 
are not to be found in the policy A trust 
m favour of the wife attaches itself to the 
oolicj under S 6 from the very moment of 
Its birth although the wife is not entitled 
to claim anything under the policy unless 
and until the event referred to in the policy 
happens It is not open to a creditor of 
the assured to treat it as the property of 
the assured I L R (1938) Mad 867= 
1938 Mad 413=(1938) 1 M L J 281 
Where there is no mention in the policy it 
pell that rt -was for \he benefit of the -wife 
and children but there is a statement m the 
proposal form that the object of the policy 
was for family provision such statement 
IS not sufficient to bring the policy within 
the ambit of S 6 Most married men tak 
mg out insurance policies on their lives pay 
able only at death do so with the intention 
of making provision for their family but it 
does not follow that they intend to divest 
themselves of all interest m the policy and 
to create an irrevocable trust in favour of 
the wife or children I L R (1940) Nag 
509=1933 Nag 321 A policy of life 
assurance contained the words to the 
person or persons legally entitled thereto' 
aga nst the column in the policy headed to 
whom payable The object of the policy 
as stated in the application by the assured 
wras for the maintenance of the family 
Held that no trust was created m favour of 
the wife and children of the assured in 
Kspect of the amount payable under the 
policy as the reguiremcnts of the section had 
not been fulfilled that the word 
th? application was much w idcr than u e 




S T] TiiL ^fARRlED WoMLN's pROrCRTY ACT (III OF 1874) 3659 

And m reference fo sucJi sum be sbill stmd jn the same position in all 
respects is if he hid been dnl> appointed trustee thereof b> i High Court, under 
Act No XVII of 1864 '\to consfUuSt an Office of Official Trustee], section 10 

Nothing herem coniitned shill openfe to destroy or impede the right of 
an> creditor to be pud out of the proceeds of any pohc) of issunnee which 
mij ha\c been elTccted with intent to defnud creditors 

*f(2) KotwithMindmg in>thing conlimcd m <5001100 2, the prOMStons of 
sub section (I) «;lnn npplj m the case of my policj of insurance such as is 
referred to therein which is effected b) in} Hindu, Jkluhammadan, Sikh or Jam, 
in Midns after the Ihirt} first dij of December, 1913, or m inj other part of 
Bnti^h Indn, after the fir«t di) of April, 1923 

ProNided that nothing herein contained shall affect any right or liability 
which his accrued or been incurred under my decree of a competent Court passed 
before the first da} of April 1923 ) 


LFG REF 

> Jre the Otfieial Trustees Act (II of 
19131 

’Tn.crted bj Act XITI of 1923 S 2 
NOTES 

words "wife and children' who alone under 
S 6 of this Act, could be the prorer objects 
of the trust, that the policy and the policy 
alone and not the application for the issue 
of the policy was the document to be looked 
at for purposes of the Act, and that conse 
quently the amount due under the policy 
could be attached after the death of the 
assured for a debt due by him 1936 M 63S 
s71 M L J 39 S 6 contemplates that in 
order that there may be a valid trust m 
favour of the svife or the wife and children 
of the assured the policy must be expressed 
on the face of it to be for ilic benefit of 
them The sum payable under an insurance 
policy was payable at death or at fifty five to 
the insured but m the event of his deatti 
before his yvife it was to go to the wife and 
failing his wife to the insured his execu 
tors etc The insured having died before 
he reached fifty five Held that the policy 
formed part of his estate and the amount 
could be attached in execution of a decree 
a«inst the deceased 58 B 513=36 Bom 
L R 608=1934 B 296 

OmaAL Tsustxe — S 6 does not at all 
require as a condition precedent to the crea 
tion of a trust m favour of the wife of the 
assured that the money should be made pay 
able to the OfTicial Trustee The object of 
the section is to create 3 valid trust in res 
pect of the policy moneys without any trust 
deed or any other document being executed 
either in faiour of the beneficiary or m 
favour of a trustee ind without any trustee 
being nominated The fact that the insured 
has not named a trustee whether such trus 
tee be the Official Trustee or not is no 
ground for holding that the money made 
payable to a wife 1 $ not for her benefit 32 
SLR I3teI9^8 Sind 2Q. Under S 6 (I), 


para 2 of the Act the Official Trustee un 
less other trustees are appointed is (he per 
son to recene the proceeds of an insurance 
policy and he is bound fo hold it upon the 
trusts created I L R (1939) 2 Oil 526 
5s 1910 Cal J69 The Official Trustee men 
(loned m S 6 of the Act is not the legal 
person referred to in the Official Trustees 
Act of 1913 who IS a corporation sole The 
Official Trustee referred to m S 6 who was 
appointed under the provisions of S 10 of 
the Act XVTI of 1^ has altogether -dis- 
appeared That Office no longer exists and 
to that extent the provisions of S 6 of this 
Act cannot be put into operation The re- 
sult 1 $ that to enforce the provisions of that 
section with regard to any policy which is 
issued tinder it trustees must be appointed 
either bv deed executed by the husband m 
Ins lifetime or by the Court under the 
powers which it has to appoint trustees 
under the Indian Trusts Act It is not, 
therefore necessary to appoint the Official 
Trustee that is fo say the holder of the 
Office created under the provisions of the 
Official Trustees Act of 1913 Nor is. it 
necessary for the Court to appoint more 
than one trustee as there is nothing m the 
Act providing that any number of trustees 
must be appointed 41 C \V N 517=1 L 
R (1937) 2 Ol 67=:1937 Caf 379 See 
also I L R (1939) 2 Cal 526=1940 Cal 
169 

(Section as amended in 1923), S 6 (2)* 
OovsTauenoH evu «corE — Pouors Lfrumu 
BEFORE 1913 — S 6 as amended in 1923 would 
apply to a policy e/Iected before 1913 Sub- 
S (2) of S 6 which was added by the 
amending Act of 1923 cannot be construed 
as a declaratory enactment declaring what 
the presious law was and therefore from 
the positive nature of the enactment lhat 
from a particular date the Act should apply. 

It does not arise by necessary implication 
that the Act would not apply to a policy 
effected before lhat date W L W 544= 
(1941) 2 M L-J» 740=1942 Mad. 136. 
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JV — Legal Proceedings hy and against Mamed Women 
*7 A marned woman may maintain a suit m her own name for the reco 
. , very of property of any description which, by force 

Mamed A\omen ma> take , Art or of this 


.ei;, jSeS" of the sa,d Indun Succession Act. 1865 or of fh.s 

Act, IS her separate property, and she shall nave, in 
her owm name, the same remedies, both civil and criminal, against all persons 
for the protection and security of such property, as if she were unmamed and 
she shall be liable to such suits, processes and orders in respect of such pro- 
perty as she would be liable to if she were unmarried 

8 If a married woman (whether married before or after the first day of 
Wfes l,ab,Utj for port 1866), possesses separate propertj, and if 

nuptial debts ^*^7 person enters into a contract with her wnth reler 

ence to such propertj , or on the faith that her obhga 
tion arising out of such contract will be satisfied out of her separate propertj, 
such person shill be entitled to sue her, and, to the extent of her separate property, 
to recover against her whatever he might have recovered in such suit had she 
been unmarried at the date of the contract and continued unmarried at the exe 
cution of the decree 

* [Provided that nothing herein contained shill — 

(а) entitle such person to recover anything by attachment and sale or 
otherwise out of any property which has been transferred to a woman or for 
her benefit on condition that she shall have no power during her mamage, to 
transfer or charge the same or her beneficial interest therein, or 

(б) affect the liability of a husband for debts contracted b> his wife's 
agency expressed or implied ] 

V — Husband’s habthty for Wife’s debts 
*9 A husband mimed ifter the thirty first day of December, 1865, shall 
reason onij of such marriage be liable to the 
•wifts aiMcTiuphat debts debts of hts wife contracted before marnage but the 
wife shall be liable to be sued for, and shall to the 
extent of her separate property, be liable to satisfy such debts as if she had 
continued unmarried 

Provided that nothing contained m this section shall * *) inv-ali 
date any contract into which a husband may, before 
ProMso the passing of this Act have entered in consideration 

of hiS wife s ante nuptial debts 

•[F / — Husbands habthty for U^fPs breach of trust or devastation 
10 Where a woman is a trustee executrix or administratrix either 
, . t . , V before or after marriage her husband shall not un 
‘ intermeddles m the trust or admmis 

trust Of desastabon tration, be liable for any breach of trust committed by 

her, or for any misapplication loss or damage to the 


trust or desastabon 


LEG REF before the pass nc of this Act nor omitted 

'C/ the Married VVomens Properl> bv Act "XII of 1891 
Act, 1R70 <33 and 34 Vict c 93). S 11 ‘Inserted by Act XVllI of 1927 S 3 
repealed by Act 1882 (45 and 46 Vict c Tal 
•Sobstituted by Act WX of I?F9 S 2 NOTTS 

for old proviso which stood as follows Sec 7 — See 1 C 285 4 C 140 30 3f 
• Provided that nothin? herem contained 378 18 M 19 10 C L R 536 
shall affect the liability of a husband for Sec 8 —.Vcr II B 348 Under S 8 
debts contractctl by his wife* agency « apart altogether from the proviso introduced 
pTTO or implied [or render a mamed woman S 2 of Act XXI of 1929 before a creditor 
lablc to arrest or to imprisonihent in exe can obtain a decree against a married woman 
euticm of a dccreci" The words m brackets on her contracts much more has to be done 
omitted by Act VI of 1883 S 9 than mere proof of the contract and breach 

■C/ the Marned Womens Preperlj Act The question m each case is whether thf 
187f> (JJ and 34 \ict c 93) S I2 contract of the marned woman ows at an 

•The u-ords '^flecl any suit insbtuted covered by the operahve part of the. »ec* 




TnF Mfasures or Ixnctii Act (II op IS89). ICCI 

of the dtcci^^ «a<cd or tmdc hy her, or for aoy loss to such estate 
ansioK from iter neglect to get in any pul of the property of the deceased ] 

THE MEASURES OP LENGTH ACT (II OF J 889 ) 

n It IiCTE — The Hon hie Mr ScoHc in mtnina for lenve to inlroijuce 

so” oncn^iVn BotulK^ ■»“ 

*T^)c Bill has Its origin in fi\c communications from Bengal Madras Bomtay. Ran 
poem ancl Karaclu Qiambcrs of Commerce asking that the EdrIisIj standard j-ard may be 
dctiar c d fa > law to be the standard measure of length for British India 

Tiie Bengal and Rangoon Qiambcrs base ilieir request on the general ground that it 
IS anomalous that there should be no legal standard of Icnjfth m tins country while there is 
we m the United Kingdom and that the absence ol such a standard causes, m them opinion 
difTiculties in the working of the jnecegoods trade of the country The Karachi Chambers 
wresentation is in similar general terms there main ground being that m the working of 
the piccrgooils trade of this country a standard o-f length is csscnUally necessary for the 
protection md convenience of the same But the Bombay and Madras Chambers go more 
snto particulars and urge the fixing of a legal standard of length on the ground that under 
^e existing Jaw the marking of false lengths on cloth goods is not punishable and ought to 
be made so 

'Without entering upon the question whether the existing law is sufficient to deal 
Wntli cases of cheating b) false measurements 1 think tC must be admitted to be desirable 
iJiat some standard mcAiart; of lengih sJiould be adopted and that the adoption of such 
a standard fraud will be at all events rendered more difficuU than it is at present This is 
not llic first time that ihe question has been considered by >our Lordships council In 1870 
Colonel Strachy introduced a Bdl to regulate the weights and measures of British India and 
described its object to be to adopt once for all on a definite basts the multitude of transac* 
lions of trade and commerce which till now had been left to be settled too often m a 
manner that placed the bujer it the complete mercy of Ihe seller and gave the most o6;ec 
tiCTBsble openings to fraudulent dealings Unfortunately as I thmV the French metre was 
adapted m Act XI of 1870 as the unit for measures of length but this Act was disallowed 
by (he Secretary of State and Act XXXI of 1871 which took its place relates onlj to measures 
ex weight and capacitj 

On looking through the report of the committee which was appointed m 1868 to revise 
ihe system of weights and measure foe Bndsh Indca and which report was the basts of (he 
legislation of 1870 t find it slated with reference lo measures of length the English yard 
foot and inch appear to be now used generally throughout British India and again in fmear 
measure the Department of PuWic Works has done much to introduce our scale The 
English yard has practically superseded the ever varying measures of the Native dynasties 
throughout India In all parts of the country people now use the EnghsJi foot and inch 
and hawkers sell their eloih ly the English sard It is probable that m the 20 years which 
have elapsed since these observatons were written English measures of length have become 
even more widely used and tie statement of the Bombay Chamber of Commerce may be 
accepted that the English yard w»th its sub division of feet and inches is now so generally 
laiQwn and Ihtowghowt, cowr.Uy that \K by far the moit coaveRcewt length, for 

adoptio^^^ object of the Bill which I ask leave to introduce is to give a settled legal mean- 
ing to the words which denote these measures and thus pave the way for future legislation 
on the tme of the Merchandise Marks Act which came into force in England lait year and 
the roam provisions of which appear to be quite as much neeaed in this country as at ftowe". 
(See Proceedings in Council fort St George Gasetle 8th May IBSS. Supplement p 2 } 
For Statement of Objects and Reasons sec Gaseile of Jndux 1888 Pt V p 41 for 
T?e«nft of the Select Committee sec ihd 1889 Pt fV p 6 and for Proceedings m Oouncif 
see ibtd . 188^ P VI, pp 66 and 82, ai>d «b»<f 18^ Pt VI, p 20 

The Act has been Jeelared *m force tn Upper Burma (except the Shan Sutes) fay the 
Burma Uws Act 1898 (Xin of 1898) BumaC^e crtLCt-j.j 

It had been previously extended there by notification under S S of the Scheduled 
Districts Act. 1874 <XIV of 1874), Genl Acts, Vol 11 sec Biifwia Gasette, 1S9J, Pt. I, p 

The Act was brought into force on the IStb June 18S9 see Genl Stat R and O , 

Vol n . 

KOTES such settlement was pnor to ^riJ 1930 

tion I L R (1938) 2 Cal 233=42 C W I L R (193S) 2 Cal 233 "^e proviso 

N 577" 1938 Cil 486 Under (he proviso added to S S saies the effect of restraint 
to S 8 a contract entered into w.tls a mar But the effective pfovjsions of the An tave 
tied woman after April 1930, cannot ope not been amended I L R. (1935) 2 Cal 
rate against separate property settled upw 253 
l^er without power of antiapation, aiihousn 
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S9-0 . 

: THE MEASURES OF LENGTH ACT (II OF 1889) . 

[IS//; February, 1889. 

An Act to declare the Imperial standard yard for the United Kingdom to be the 
legal standard measure of length in British India. 

Whereas it is ecpedient to declare the imperial standard yard for \ht 
United Kingdom to be the legal standard measure of length in British India; 
it is hereby enacted as follows: — ^ 

Title, extent, ann com- 1 . (1) This Act may be called The Measures 

mencement. OP Length Act, 1889. 


(2) It extends to the whole of British India; and 

(3) It shall come into force on such day* as the Central Government 
may appoint in this behalf. 

2. The imperial standard yard for the United Kingdom shall be the legal 
c.., j j j standard measure of length in British India and be 

Standard calkd the standard yard 

3. A copy^ approved by the Provincial Government of the imperial 
standard for determining the length of the imperial 
!^«ure for determining standard yard for the United Kingdom shall be kept 
cngth of stodard jard, within the limits of the *[Provmce] as 

the ‘[Provincial Government] may prescribe, and shall be the standard for 
determining the length of the standard yard. 

‘[Provided that, until action Is taken by the Provincial Government under 
this section, the copy of the Imperial standard yard approved by the Central 
Government before the commencement of Part III of the Government of India 
Act, 1935, and kept in the place within the limits of the Toun of Calcutta pres* 
cribed before that date by the Central Government, shall be the standard for 
determining the length of the standard yard in each province.} 


4. One-third part of the standard j-ard shall be called a standard foot and 

Standard foot and inch. “ 

standard inch. 


5. Any measure having stamped thereon or affixed thereto a certificate 

purporting to be made ‘[before the first day of April, 
Presumption in fa>our 1937 , under the authonty of any Government in 
measur«*^ certified jj^tish India or on or after that date under the autho- 
rity of the Provincial Government] and stating that 
the measure is of the length of the standard yard or that a measure marked 
thereon as a foot or inch is of the length of the standard foot or standard 
inch, as the case may be, shall, when produced before any Court by any public 
servant having charge of the measure in pursuance of any direction published 
in an Official Gazette *[by order of the Provincial Go%'emment], or by any person 
acting under the general or special authority of such a public servant, be deemed 
to be correct until its inaccuracy is proved. 

6. A public servant having in pursuance of such a direction charge of such 
Inspecuon of certified ^ measure as is mentioned in the last foregoing section 

measures by the imWic. shall allosv ai^’ person to inspect it free of charge at 
all reasonable times and to compare therewith or with 


LEG. REF. 

*Camc into force on ISlh June, 18S9. 
’Substituted by A.O., 19.^. 

‘Inserted by A.O., 1937. 

•Substituted b) A.O., 1937, for "under 


the authority of the Goscrnor-General in 
Council or of a Local Gosemment". 

‘Substituted by A.O., 1937, for "by otdtt 
of the Goscrnor-Gencral in Council or a 
Local Government." 
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an> measure markctl thereon an) measure vhich such person may have m his 
possession 

7 There be kept by the Comnnsstoncr of Police m the Town of 
Calcutta under section 5S of the Calcutta Police Act, 
1866, *{•*** bj the Commissioner of Police 
in the Gt) of ^fadras under section 32 of the Madras 
Cit) Police Act, 1S8S, by the Municipal Commissioner 
in the City of Bombay under section 418 of the City 
of Bombay ^^t^nlClpal Act, l&i8, and by the District Jfagistrate under section ^ 
of Regulation XII of 1827 of the Bombay Code, such certified measures of the 
standard yard, standard foot and standard »nch as arc mentioned m section 5. 


Certified mcasurci to be 
Vcft b) autbonljes retjuired 
by exiMmfi enactments to 
keep measures of length 


THE INDIAN MEDICAL COUNCIL ACT (XXVII OF 1933). 


Year 

j 1 

Short Iitfe | 

Amendment 

1933 

xx\ ri j 

The Indian Medical Council Acl 1933 j 

Amended by Act V of 1934 


f23rd September, 1933 

An Act to co»sUt>tie a Medtcal CowkxI t« India 
W 11 E 8 EAS it IS expedient to constitute a Medical Council m India m order 
to establish a uniform minimum standard of higher qualifications m medicine 
for all provinces, It is hereby enacted as follows — 

Short bile, extent and I (1) This Act may be called The Indian 
commencement ^^ED1C\L COUNCIL, Act, 1933 

(2) It extends to the whole of Bntish India 

(3) It shall come into force on such dale as the Central Government 
may, by notification m the Official Gazette, appoint 

_ , 2 In this Act unless there is anything repug- 

rwfinitions subject or context — 

(a) *l British Indian University” means any university m British India 
established l^ an Indian law and having a medical faculty j , 

(£>) “the Council” means the Medical Council of India constituted under 
this Act, 

(c) “medical institution” means any institution within or without British 
India, which grants decrees diplomas or licences in medicine, 

(ci), “medicine” means modem scientific medicine and includes surgery 
and obstetrics but does not include vetennaiy medicine and surgery , 

(c) “Provincial Medical Counal” means a medical council constituted 
under an Act of *la Local or Provincial Legislature) to regulate the registration 
of medical practitioners , 

(/) “Provincial Medical Register*' means a register maintained under an 
Act of Local or Provincial Legislature) to regulate the registration of medi- 
cal practitioners, 

{ 9 ) “recognised medical qualification’* means any of the medical qualifi- 
cations included m the First and Second Schedules ; and 

(/i) “Regulation" means a Regulation made under section 18 


LEG REF 

'Certain words omitted Act XXIV of 
1934, S 2 and Sch I 


a^obstiluled b> A O , 1937 
aSsibstitoted A O , 1937, for "a tocal 
legislature* 
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[S. 3 


Constitution and com- 
position of the Council, 


3. (1) The Central Government shall cause 

to be constituted a Co'uncil consisting of the following 
members, namely: — 

(a) one member from each Governor’s province, to be nominated by '{the 
Central (^vemmentj ; 

(fj) one member from each British Indian University, to be elected by the 
members of the Senate of the University (or in the case of the University of 
Lucknow, the Court ’ * * * *]) 

from amongst the members of the medical faculty gf the university; *[* * * *]. 

(c) one member from each province where a' Provincial Medical Register 
is maintained, to be’ elected from amongst themselves by persons enrolled on the 
Register who possess recognised medical qualihcations or medical qualifications 
granted by a British Indian University; and 

. (d) ^[foUrJ'members to be nominated by the Central Government. 

(2) The President of the Council shall be elected by the members of the 
Council from amongst themselves: 

Provided that for four years from the first constitution of the Council 
the President shall be a person nominated by the Central Government who 
shall hold office during the pleasure of the Central Government and, where 
he is not already a member^ shall be a member of the Council iii addition to the 
members prescribed in sub-section (1) . 

(3) No act done by the Council shall be questioned on the ground merely 
of the existence of any vacancy in, or any defect in the constitution of, the 
Council. 

4. (1) An election under clause (&) or clause (c) of sub-section (1) of 

... i , section 3 shall be conducted by the ‘[Central Gov- 

10 e oi etc ion, emment], in such manner as it may think fit. *[• •] 

(2) Where any dispute arises regarding any election to the Council, it 
shall be referred to the ‘[Central Government] whose decision shall be final. 

5. (1) No person shall be eligible for nomination or election under 

R«trki;ons o! nomma- ''7^' (’J. (.3) 

tions md elections. .unless he possesses a recognised medical qualification. 

or a medical qualification granted by a British Indian 

University. 

(2) No person shall be eligible for nomination under clause (a) of sub- 

section (1) of section 3 unless he resides in the province concerned, and, where 
a Provincial Medical Register is maintained in that province, unless he is enrol- 
led on that register. ! 

(3) No person shall be eligible for election under clause (b) of sub- 
section (1) of section 3 unless he has had at least four years’ experience as a 
Professor, Assistant Professor, Lecturer or Reader in Medical Colleges or 
Schools . 

(4J No person may at the same lime serve as a member in more than 
one capacity. 

6. The Council so constituted shall be a body coqiorate by the name of 

• . f , 1 , Medical Coundl of India, having perpetual suc- 

CounST^ cession and a common seal, with power to acquire and 

hold properly both movable and immovable, and to 
contract, and shall by the sa id name sue and be sued. 

LEG. REP. 

* Substituted by A.O., 1937, for l.ocal 
Government of the Province". 

‘Omitted by A.O., 1937. 

’Suhitstttttd hy A.O., 1937, for •'three*. 


^Substituted by A.O., 1937, for "Local 
Govetfwnent” . 

•Words “subject to any instructions the 
Governor-General in Council may issue irt 
this behalf" omitted by A.O., 1937. 
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7. (1) An elected President shall hold office for a term not exceeding five 

Term of ofTicc >cars and not extending bejond Uie expir} of the 

* term for uhicli he his been nominated or elected to 

be a member of the Council 

(2) A member, other linn a ncwnimtcd President, dnll hold office for 
the term of fnc jears from the dntc of his nomination or election or until his 
successor shall ln\e been dulj nominated or elected, \\hichcver is longer 

(3) Where the ‘nid term of five jears is about to expire m respect of 
anj member, his successor maj be nominated or elected at an} time ivithm 
three months before the said term expires, but shall not assume office until the 
said term has expired 

8 (1) Tlic Council shall hold its first meeting at such time and place as 

Mtclmg, 11, £ Conncl »PI«inl<!d l.> the (Centra! Goveraraent] and 

thereafter the Council shall meet at least once m each 
jear at such time and place as ma) be appointed b} the Council 

(2) Until othcniise proiidcd b} Regulations, ten members of the Coun 
cil shall form a quorum, and all the acts of the Council shall be decided bj a 
majorit} of the members present and \oting 

OlScen Committees and 9 f 1 ) Tile Council shall— 
seriinls of tnt Council 

(a) elect from amongst its member^ a vice President, 

(b) constitute from amongst its members an Executive Committee, and 
such oUier Committees for general or special purposes as the Council deems 
neces^arj to cart} out the purposes of this Act, 

(e) appoint a Secretary, uho ma) also if deemed expedient, act as 
Treasurer, 

(d) appoint or nominate such other officers and servants as the Council 
deems necessary to carry out the purposes of this Act 

(e) ^require and take from the Secretary or from any other officer or 
servant, such security for the due performance of his duties as the Council 
deems necessary , and 

(/) with the previous sanction of the [Central Government] fix the re- 
muneration and allowances to be paid to the President Vice-President, mem- 
bers, officers and servants of the Council 

(2) Notwithstanding anything contained in clause (c) of sub section 
fn for the four years from the commencement of this Act, the Secretary of 
the’Council shall be a person appointed bj the [Central Government], uho 
shall hold office dunng the pleasure of the (Central Government] 

10 (1) The Executive Committee shill consist of seven members, of 

' uhom five shall be elected by the Council from 

The Executive Commiitct amongst its members 

(2) The President and Vice President of the Council shall be members 
ex offlcioof the Executive Committee, and shall be President and Vice- 
President, respectively, of that Committee 

f3) In addition to the powers and duties conferred and imposed upon 
It bv this^ Act, the Execute Committee shall exercise and discharge such 
powers and duties as the Council may confer or impose upon it by any Regula- 
Jmns which may be made in this behalf 

R o ition of meitiea! M (O medical qualifications granted by 
quanfi^ons" Rnintcd h medical institutions in Bntish India which are includ 
tried cat institutions m ^ m the First Schedule shall be recognised medical 
British India qualifications for the purpo«es of this Act. ^ 

C C. M -«9 . 
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(2) Any medical institution m Bntish India which grants a medical 
qualification not included m the First Schedule ma> apply to the [Central 
Government] to have such qualification recognised and the [Central Govern 
ment] after consulting the Council may, by notification m the [Official Gazette] 
amend the First Schedule so as to include such qualification therein 

(3) Such notification ma> also direct than an entry shall be made m the 
last column of the First Schedule against such medical qualification declaring 
that It shall be a recognised medical qualification only when granted after a 
specified date 

(4) The Council shall as soon as may be and without application being 
made, make all necessary arrangements for the inspection of the medical courses 
and examinations of the Universities of Patna *[* * *] and Andhra and 
shall submit their recommendations to the [Central Government] regarding the 
inclusion in the First Schedule of the medical qualifications granted by these 
Universities 


12 The medical qualifications granted by medical institutions outside 

British India which are included in the Second Sche 
Non Indian qualificat ons gj^aij recognised medical qualifications for the 

® purposes of this Act and shall be sufBc.ent qualifies 

tion for enrolment on any Provincial Medical 

Register 

13 (1) At anj time during the period of four years after the commence 

ment of this Act the Council may enter into negotsa 
/e.7 with the authonty m any State or country out 
Schedule Bntish India which is entrusted by the law of 

such State or country with the maintenance of a 
register of medical practitioners for the settling of a scheme of reciprocity for 
the recognition of medical qualifications and the course of such negotiations 
shall be reported to the [Central Government] along with the decisions of the 
Council to recognise or to refuse to recognise the medical qualifications proposed 
by such authority for recognition in Bntish India 

(2) In so far as the decisions of the Council to recognise medical quali 
fications are accepted by the [Central Government] they shall be embodied in a 
resolution and published in the [Officnl Gazette] and such resolution shall 
specify or indicate with sufficient accumey all medical qualifiratiojis finally 
approved for recognition in British India 

Provided that where any such resolution specifies or indicates a medical 
qualification which is not included m the Second Schedule the [Central Gov 
ernment] may by notification m the [Official Gazette] amend the Second 
Schedule so as to include such qualification therein and such amendment may 
further direct that such qualification shill be deemed to be a recognised medical 
qualification for the purpose*, of this Act only when granted after a specified 
date ' 


(3) Within one month before the expiry of the period of four years from 
the commencement of this Act the [Central Government] shall frame a sche 
lulc to include all medical qualifications which have been specified or indicated 
by *[it] in resolutions made under subsection (2) and shall publish the said 
schedule m the [Official Gazette] and such schedule shall be substituted for the 
'lecond Schedule with effect from the expiry of the said period of ^ur years 
and shall then 1 a\c force as if it had been cnacteel in this Act 


*N\ 0 Td •Rnngoon" omittfO bj \ O , 1937 


• bj A O , 1937 for “filin’* 
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ProvjdcJ tliat Ihe [Centra! noNcmmentj slnll tnclude m the said sche- 
dule all medical qualifications included m the Second Scheduk which were 
granted before the cxpirj of the said period of four jears 

14 (I) At an> time after the expirj of the period of four jears after the 

commencement of tins Act, the Council maj complete 
lor '"“1 'nlo ncgolnl.ons u.th the .imhonly m 

Schedule countrj outside British India which by 

tin. law of such State or country is entrusted with 
the maintenance of a register of medical practitioners, for the settling of a 
scheme of rcciprocitj for the recognition of medical qualifications and m ptir- 
suance of anj such scheme the [Central Goaemment] maj, bj notification, in the 
[Official Gazette), amend the Second Sclieditle so as to include tlierein any 
medical qualification which the Council has decided should be recognised 

(2) Such notification ma> also direct that an entry shall be made m the 
last column of the First Schedule against such medical qualification declaring 
that it shall be a recognised medical qualification only when granted after a 
specified date 

(3) The [Central Govcniment], after consultation with tlie Council, may, 
b) notification in the [Official Gazettej, amend the Second Schedule by directing 
that an entrj be made therein in respect of anj medical qualification declanng 
(hat It shall be a recognised medical qualification onlj when granted before a 
specified date 

(4) Where the Council has refused to recognise any medical qualification 
which has been proposed for recognition by any such authority, that authority 
maj appJy to the [Central Government), and the j Central Government), after 
considering such application and after consulting the Council, maj, b> notifi- 
cat on in the [Ofticial Gazelle), amend the Second Schedule so as to include such 
qualification therein, and the provisions of sub section (2) shall applj to such 
notification 

15 Every medical institution in British India which grants recognised 

medical qualification shall furnish such information 
Power to require infer gg Council maj, from time to time require as to 
SdTanef cxSnmncr* courses of stud) and examinations to be undergone 

tn order to obtain such quahncition as to the ages at 
which such courses of stud) and examinations are required to be undergone 
and such qualification is conferred, and generally as to the requisites for obtain- 
ing such qualification 

• 16 ( 1 ) The Executiv c Committee shall appoint such number of medical 

inspectors as it may deem requisite to attend at anj 
Inspection of cxamim ap (i,^ examinations held bj medical institutions 
111 British India for the purpose of granting recognis- 
ed medical qualifications 

(2) Inspectors appointed under this section shall not interfere with the 
conduct of an) examination, but thej shall report to the Executive Committee on 
Ihe sufficienc) of ever) examination which thcj attend and on anj other matters 
in regard to which the Execute e Committee maj require them to report 

(3) The Executive Committee shall fon\ard a copj of anj such report to 
the medical institution concerned, and shall also forward a copj, with the re- 
marks of such institution thereon, to the [Central Go\emment| 

‘[16-A (1) The Council maj appoint such number of M«i(ors as it maj 

deem requisite to attend at anj or all of the examina- 
Vi'ilors -It cx'imiiution'. {ions held bj mctlical in titulion< in IJnti'h India for 
the purpose of granting recognised medical qualtfica- 


LEG REF 

Ufuerted bj Act IVef IW 
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lions 
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(2) Any person, whether he is a member of the Council or not, may be 
appointed as a visitor under this section, but a person who is appointed as an 
inspector under section 16 for any examination -ihall not be appointed as a visitor 
for the same examination 

(3) Visitors appointed under this section shall not interfere with the con- 
duct of any examination, but they shall report to the President of the Council 
on the sufficiency of ever} examination which they attend and on any other 
matters in regard to which the Council may require them to report 

(4) The report of a visitor shall be treated as confidential unless m any 
particular case the President of the Council other\vise directs ] 

17 (1) When, upon report bj the Executive Committee '[or by a visitor 

appointed under section 16-A] it appears to the 
Withdrawil of recogm Council that the courses of study and examination to 
•' be gone through in an) medical institution m British 

India in order to obtain a recognised medical qualification or that the standards 
of proficiency required from candidates at any examination held for the purpose of 
granting such qualification are not such as to secure to persons holding such qualifi. 
cation the knowledge and skill requisite for the efficient practice of medicine, the 
Council shall make a representation to that effect to the [Central Government] 

(2) After considering such representation, the [Central Government] 
may send it to the [Provincial Government] of the province m which the 
medical institution is situated, and the [Provincial Government] shall forward 
it, along with such remarks as it may choose to make, to the medical institution, 
with an intimation of the period within which the medical institution may sub- 
mit Its explanation to the [Provincial Government) 

(3) On the receipt of the explanation or, where no explanation is sub- 
mitted within the period fixed, then on the expiry of that period, the [Provinaal 
Government] shall make its recommendations to the [Central Government] 

(4) The [Central Government], after making such further inquiry, if 
an}, as *[it] may think fit, may,, by notification in the [Official Gazette] , direct 
that an entry shall be made m the First Schedule against the said medical qualifi- 
cation declaring that it shall be a recognized medical qualification only when 
granted before a specified date 

18 (1) The Council may with the previous sanction of the [Central 

Go\emment], make Regulations generally to carry 
* rcguli- purposes of this Act, and without prejudice 

to the generality of this power such Regulations may 

provide for — 

(o) the management of the property of the Council , 

(6) the summoning and holding of meetings of the Council, the times and 
places where such meetings are to be held, the conduct of business thereat and 
the number of members necessary to constitute a quorum, 

(f) the resignation of members of the Council and the filling of casual 
%acancies 

(d) the powers and duties of the President and Vice-President, 

(e) the mode of appointment of the Executive Committee and other 
Committees, the summoning and holding of meetings, and the conduct of busi- 
ness of such Committees, 

(/) the tenure of office, and the powers and duties of the Secretary and 
other officers and servants of the Council, 

(^) the appointment, powers, duties and procedure of medical ’[inspectors 
and MSitors] ; and 

(/i) an> mitter for which under this Act provision ma> be made b} 
Regulations 


LLG RLF 


‘InitiUd by Act IV o( 1942 


•Substituted by A 0 , 1937, for “he". 
•Substituted bj Act IV of 1542, 




•Subnitofed bi A O ,193? lor "h n* 


Substituted bj A 0 , 1937, for “he* 
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Mp^i al 
Institution 

Recognised medical qualification 

Abbreviation 

for 

egiitr ation 

Imversity of 
Lucknow 

Bachelor of Medicine and Bachelor of Surgery 

'[Doctor of Medicine 

Master of Surgery 

MB, B Luck 
now 

M F) Luck now 

5,1 s , Luck now] 

Jniversity of 
Madras 

Licentiate m Medicine and Surgery 

Bachelor of Medicine and Master of Surgery . 
Bachelor of Medicine and Bachelor of Surgery 
Doctor of Medieme 
'[Master of Surgery 

LMS Mad . 

MB, CM Mad 
M B , B S , Mad 

M D , Mad 

M S , Mad ] 

ijab University 

Licentiate in Medicine and Surgery 

LMS, Pun 


Bachelor of Medicine • 

'[Bachelor of Medicine'and Bachelor'of Surgery 
Doctor of Medicine 

Master of Surgery 

M B , Pun 
MB.B.S Pun] 
M D , Pun 

M S Pun ^ 


[University of 
Patna 


Bachelor of Me<licine and Bachelor of Surgery 
* [Doctor of Medicine 

Ma«iter of Surgery 


M D , Patna ] 
|&f,S , Patna 


THE SECOND SCHEDULE 
(See tcetton 12 ) 

Recognised medteai q uihficattoiis granted by medical vtsttltiUofu 
outside British India 

A Rcgistrtble qualifications admitting primarilj to the Medical Register granted 
licensing bodies in the United Kingdom as shown m Table (F) set out in the Medical 
g«ter for 1931 printed and published imdcr the direction of the General Council of Medi 
Education and Registration of the United Kingdom m pursuance of the Medical Acts 

58 and 1SS6 

B Registrable qualifications granted by licensing bodies in British possessmns as 
own in Table (I) set out in the said Medical Register, other than registrable qualifications 
anted by licensing bodies in India 

C Registrable qualifications granted bj licensing bodies m Foreign Countries as 
own in Table (j) set out m the said Medical Register 


THE INDIAN MEDICAL DEGREES ACT (VII OF 1916) 
\Ameiided by Madras Act XX of 1940] 
prefatory note — The following is the Statement of Objects and Reasons 
ipcnded to the Bill — 

Statfuent of Objects anp Reasons — Acts of the Local Councils provide in many 
1 the Krgcr provinces of British India for the registration of persons duly qualified 
) practise western medicine or surgery and where such Acts liase been passed Medical 
ouncils haie been constituted with specific powers and duties 

It IS now considered necessary to supplement this provincial legislation by an Imperial 
iCt restrictinR the right to issue degrees and diplomas in these S) stems of medicine and 
urgery to duh constituted authorities so as to ensure that such degrees and diplomas arc 
ot issued to uTiqualifie 1 persons It bad been found that diplomas are issued by private 
istiliitions to untrained or insufTicicntly trained persons and that many of these diplomas 
re colounble imitation of those issued by recognised Universities and Corporations The 
csidl that recipients of such diplomas are able to pose to the public as possessing qualifi 
ations m medicine and surgery which they do not possess The present Bill is intended to 
einovc the public inconvenience anl mjury arising out of the present state of affairs It 
iroliib ts all persons certain specified authorities from issuing or alleging that they 

rc cnlillc 1 to issue am degree or diploma m western medicine or surgery It also pco^ 

1 EG RTF dated the 31si March, 1936 see Ca'ctte of 

Mnicrlcl bi notificat on No F 3U6|34 h ha 1936 Ft I, P 428 
Ivte 1 the 23r 1 August 1934 sec Ga'rtle of * Inserted by notification No F 43 10I3S, 

ndia 1931 Ft 1 p 973 dated the lllh May 1935, see Gazette of 

* In«crte I by notification No F 41 23|37, fidta 1935 Ft I p 656 

lati'd tie 11th November 1937 see Ga-etle Inserted by Notification No 43-43 11(38 
■<1 hdia 1937 Ft I p 1813 dated Stii Mav 3938 

in‘crlel by notification No F 43 3{36 
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Ijscs persons who \oluntanl> and falstl> assume an> med cal title witch is irranffd either 
by the General Council of Med cal rducalion of the United Kingdom or by the authorities 
f proliibils the use of any colourable imitations of 

such title Tlie Bill does not affect the right of any person to exercise tl e profession of 
medicine or to practise as a Physician or Surgeon provided he does not pretend ta auaM 
cations which he has not got and its operation is rigidly to lie western mctlods of Alio 
pathic medicine and surgery Homtropalhc Ayurvedic an! Unani Practitioners being ex 
eluded from the punicw of the Bill 


THE INDIAN MEDICAL DEGREES ACT (VII OF 1916) > 

[16//j March 1916 

^In to rcgxtlatc the grant of Utlc^ xmplytng quaUficaUons j« '•lestcm medical 

science, and the assunlphon and ttse by unqualified persons of such titles 
Whereas it is expedient to regulitc the gnnt of titles implying qualifica 
lions in western medicnl science nnd the assumption ^nd use by unqualified per 
sons of such titles 

It is hereby enacted as follows — 

c, . . , 1 This Act may be called Tiil Indian Medi 

CA, DcrREr.; Act 1916 

2 In this Act we'tem medical science means the western methods of 

Definition Allopathic medicine Obstetrics and Surgeiy but 

does not include the Homeopathic or Ayuiaedic or 

Unani sjstem of medicine 

3 The right of conferring granting or issuing in British India degrees 
R.ght to cooler dcorecs diplomas licences certificates or other documents 

etc ^ stating or implying that the holder grantee or recipi 

ent thereof is qualified to practise we«tern medical 
science shall be exercisable only by (he authorities specified m the Schedule 
and by such other authority as the *(Pro\mcial Government} may by notifi- 
cation m the Official Gazette and subject to such conditions and restrictions as 
®[it} thinks fit to impose authorize in this behalf 

4 Save as provided by section 3 no person in British India shall confer, 

grant, or issue or hold himself out as entitled to 
Prohibition of urautho confer grant or issue any degree diploma licence, 
grew certificate or other document stating or implying that 

® the holder grantee or recipient is qualified to practise 

western medical science 

5 ^Vhoever contravenes the provisions of section 4 shall be punishable 

with fine which may extend to one thousand rupees 
Contravention of sect on person so contra\emng is an association 

every member of such asiocialion who knowingly 
and wilfully authorises or permits the contravention shall be punishable with 
fine whtclrmay extend to five hundred rupees 

6 Whoever voluntarily and falsely assumes or uses any title or desenp 

tion or any addition to his name implying that he 
Penalty for falsely assum holds a degree diploma licence or certificate confer 
ing or us ng med cal grant^ or issued by an^ authority referred to 

X in section 3 or recognized by the General Council of 

LEG nrr 

» For Statement of Ob/ects and Reason* 
see Ga cite of India 1915 Pt ^ p 76 for 
Report o! Sel Com sec ihtd 1916 Pi \ 
n 7 and for proceedings m Council see ibtd 
1915 Pt VI p 460 iM 1916 Pt M 
pp 5 and 206 

*<5ubsttuted for Cot emor Get erat in 
Council by A O 1937 
* ^ubst tuted for Tie by ibiti 


NOTES 

Secs 4 and 5 — ere l! c areused led 
people to bcl ese that h i college was an 
allopatl c college and awarded certfeates 
as allopatl c d plomas and granted "il M 
B " degree implsmg that the holder was 
fj al fied to pract e svestem medical sc ence 
held that tfie accused was guilt) under S 
5 34 Cr L J 603=37 C \S N 767=1933 

C 4'6 i'ef c/xc 1925 S 71 

Secs 6 and 7 —K person seas ee-docl 
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Medical Education of the United Kingdom, or that he is qualified to practise 
Western medical science, shall be punishable with fine which may extend to two 
hundred and fifty rupees, or, if he subsequently commits, and is convicted of, 
an offence punishable under this section, with fine which may extend to five 
hundred rupees 

Provided that nothing in this section shall apply to the use by any person 
of anj title, description, or addition which prior to the commencement of this 
Act he used m virtue of any degree, diploma licence or certificate conferred 
upon or granted or issued to him 

7 No Court shall take cognizance of an offence punishable under this Act 
Cognizance oi offences “"'P' “P“" “"iplaint made by order of the Proinn 
cial Government or upon complaint made, with the 
previous sanction of the Provincial Government, by a Council of Medical 
Registration established by any enactment for the time being in force in the 
province 


Junsdiclion of Maeis 
trates 


8 No Court inferior to that of a Presidency 
Magistrate or a Magistrate of the first class shall try 
an) offence punishable under this Act 


SCHEDULE 
(S<e Section 3 ) 

1 Ever> University established by an '[Act of tlie Central Legislature] 

2 The state medical faculty in Bengal * 

3 The College of Ph>sicians and Surgeons of Bombay 

4 The Board of Examiners Medical College Madras 


THE MEDICAL DIPLOMAS ACT (XXVIII OF 1939) 

[26th September, 1939 

An Act to make the provision referred to in sub section (1) of section 120 
of the Government of India Act 1935 
WiiFREAS it IS expedient to make the provision relating to medical diplo 
mas granted in the United Kingdom or Burma which :s referred to in sub 
section (1) of section 120 of the Goaemment of India Act 26 Geo V, c 2, 
1935 


It IS hereby enacted as follows — 

n i.il,- »n,l niM ' (n This Act inaj be called The Medical 

rt Iiilc and talent Diplomas Act. 1939 

(2) It extends to the whole of Bntish India 


Definitions 2 In this Act — 

(c) "diploma* has the meaning assigned to it in sub section (7) of 
section 120 of the Government of India Act 1935, 

(b) * United Kingdom" means the United Kingdom of Great Britain and 
Northern Ireland 


LEG REF 

> Substituted for Act of the Governor 
Gcneril m Council l> A O 1W7 

NOTES 

>nK a <li«f>en«r) with i sign board which 
contained tl e initials M D B L M H 
Jttached to I is name tl e> v\erc contractions 
for Doctor of Biochemic Medicines and 
Uceniiaie of Homeopalhic Mediancs He 


W 1 S convicted under S 6 Held the con 
viction was wrong inasmuch as the inilials 
did not represent an> degree diploma licence 
or certificate issued l> any body or socie^ 
referred to m the section 23 Cr L J 709 
5=81 I C 197=1923 S 71 See aha 143 
I C 567=1933 C 436 As to whether 
such a person could call himself a Doctor 
and escape Iiabtlitv under the section see 2a 
Cr L J 709=81 I C 197=1925 S 71 
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3 So long -is the condition set out in sub section (3) of section 120 of the 
Go\emmcnt of Indn Act, 1935 continues to be ful 
filled a Bnfish subject domiciled m the United 
Kingdom or Indn ^\ho bj virtue of i mcdicil din 
lomi grmted to him in the United Kingdom is or 
is entitled to be registered m the United Kingdom 
as T qinhficd medical practitioner shall not by or 
under any hu for the time being in force be ex 
eluded from practising medicine surgerj or mid 
Uifery in British India or in any part thereof, or 
from being registered as qualified so to do on the ground that such diploma 
does not furnish a sufficient guarantee of his possession of the requisite know 
ledge and skill for the practice of medicine surger> and midwifei^ except in 
accordance a\ith the following conditions namely — 

(o) Notice of e\cr 3 proposal for excluding the holders of any such 
diploma from practice or registration shall be given m such form and in such 
manner as the Central Government may by rules made in this behalf prescribe 
to the university or other body granting that diploma and where such prDpo<«3l 
is not made by the Central Government to the Central Government also 


Conditions for excluding 
from practice British sul 
jeets domiciled m tl e 
United Kingdom or India 
wt o hold medical diplomas 
granted m the United 
Kingdom on the groitnl of 
inadeq lacy of xiich d plo 
mas 


(6) No such proposal shall become operative until the expiration of 
twelve months after the notices referred to in clause (o) have been given 

(c) Such a proposal shall not become operative or as the case may be 
shaff cease to operate if ffis Afajesty s Privy Coiincif on an application made 
to them under sub section (2) of section 120 of the Government of India Act 
1935 determine that the diploma m question ought to be recognised as furnishing 
such a sufficient guarantee as afore«aid 


4 A British subject domiciled in Burma who b\ virtue of a medical 
<lipfoma granted to him m the United Kingdom or 
Burma is or is entitled to be registered m the 
United Kingdom as a qualified medical practitioner 
shall not by or under any law for the time being m 
force ^ excluded from practising medicine surgerv 
or midwifery m British India or in any part thereof 
or from being registered as qualified so to do on the 
ground that such diploma does not furnish a sufficient guarantee of his posses- 
sion of the requisite knowledge and skill for the practice of medicine surgery 
and midwifery except in accordance vvith -- * 

clauses (a) (b) and (c) of section 3 


Conditions for exd <1 ng 
from pract c« Bntisl sub 
jects dom ciled in Burma 
who hold medical d plomas 
granted m tl e Un ted King 
dom or Burma on a sim lar 
ground 


conditions such as are set out m 


THE INDIAN MERCHANDISE MARKS ACT (IV OF 1889) 


Rep in pt and Am Act IX of 1891 

Am Acts 1 of 1938 and II of 1941 . ci. e. . \ * * mtt r icoq o a 

Declared m force in Upper Burma (except the Shan States) Act Mil of 1898 'i 4 


CONTENTS 


Sechovs 

1 Title extent and commencement 

2 Definitions 

/tmendmmt of ilt Indutn PttoJ Code 

3 [RefeoJed ] 

Trade Desertfttotxs 

4 Provis ons supplemental to the defi 
mt on of false trade de«cript on 

5 Application of trade desenpt ons 

6 Penalty for appljing a false trade 

CC,iI~-}60 


SBrno\5 
descript on 

7 Penalt> for selling goods to wl ich 
a faJ«e trade de'mption is appl ed 

(/nifitffitioval Cofitra* enUon of the 
Laze relating to marks end 
desenfttonx 

8 Uiuntentional contras ention of the 
Ian relating to marks and desenpt ons 


{ 
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Sections 

Forfeiture of goods 
9 Foreiture of goods 
Amendment of Sea Customs Act 1878 
10-11 [Reftealed ] 

Stamputg of length of piece goods motm 
faclured m British India 

12 Stamping of length of piece goods 
manufactured in British India 

Supplemental Provisions 

13 E\idence of origin of goods imported 
bj sea 

14 Costs of defence or prosecution 

15 Limitation of prosecution 


Sections 

16 Authority of the Central Govemmenl 
to issue instructions as to administration of 
this Act 

17 Implied warranty on sale of marked 
goorls 

18 Savings 

19 Definition of piece goods 

20 Determination of character of goods 
b> sampling 

21 Information as to commission of 
offence 

22 Punishment of abetment m India of 
Acts done out of India 


[Ut March 1889 

An Act to amend the Law relating to Fraudulent Clarks on MerchandtsC 

Whereas it is expedient to amend the law relating to fraudulent marks 
on merchandise, it is hereby enacted as follows 
Title cNtent and com I (1) Th,s Act may be called The Indian 

Merchandisf Marks Act, 1889 ^ 

(2) It extends to the Nshole of Bntish India, *(* * 

(3) It shall come into force on the first day of April, 1889 

r,,e , . 2 In this Act unless there is something repug 

nant in the subject or context — 

^[(1) 'mark’ has the meaning assigned to that expression m clause (/) 
of sub section (1) of section 2 of the Trade Marks Act 1940 

(1 A) ' trade mark ’ means a "registered trade mark as defined in clause 
(;) of sub section (1) of section 2 of the Trade Marks Act 1940 or a mark 
used m relation to goods for the purpose of indicating or so as to indicate a 
connection m the course of trade between the goods and some person having the 
right as proprietor to use the mark ] 

(2) "trade description" means any description statement or other mdi 
- cation direct or indirect — 

(o) as to the number, quantity, measure guage or a\ eight of any goods, 
or 

(h) as to the place or country in which or the time at which any goods 
M ere made or produced or 

(c) as to the mode of manufacturing or producing any good's or 

(rf) as to the material of which anj goods are composed or 

(c) as to anj goods being the subject of an existing patent, privilege or 
copyright 

and the u'c of anj ^[mark] ivhich according to the custom of the trade is com 
monl) taken to be an indication of any of the above matters shall be deemed to 
be a trade description nithin the meaning of this Act 


‘ For Stalcmcnt of Objects and Reasons 
sec Ca ette of India IfV^ Pt V p 109 
for Report of Set Com see ibid 1889 
Ft V p 27 and for ProccedinKS in Coim 
cil sec ihid 1888 Ft \ f pp lit and 136 
and did 1889 Ft VI p 38 
*Rrpeatel 1> Act 1\ of 1891 
• Sul ilitiitc t b> Act II of 1941 
< Subit tilted for the words numeral 
word or mark ly Act II of 1911 


NOTES 

Sec 2 (2) — Ver 4 M L T 360=15 
L F 4j 

Sec 2 (2) (b) —See (1906) 9a L T 
4’4 (1900) R3 L T 592=17 T L R 174 
(1901) 1KB 1 70 L J K B IS 

Sec 2 (2) (e) — S 2 (2) (e) does not 
apply where there is no cxistinfi patent pri 
vilege or copyright 140 I C 1084=1933 N 

Secs 2 (2) 4 and 7 — aSTierc a design 
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■ , ‘•'""Pt'O"” ■nrans a trade description nhicli is nntn.e 

... a .natenni respect as regards the goods to r.bieh it is applied, and nSfcs 
every .ilterat.o., of a trade descnpt.on, whether by way of Ldd.ti™, efireemen 
or othcnv.se, where that alterat.on tn.ikes the dcscr.pt.on untrt,e in a maS 
respect, and the fact that a trade description is a trade .nark or part of a'irsde 
mark shall not prevent such trade description being a false trade deserintion 
ulthin the nic.inin^ of this Act: ^ 


(4) "goods” niMTis an} thing which is the subject of Irsnde or manufac- 
ture; and 

(5;) "inmc” includes any abbreviation of a name 
/imendment of ihc Indian Penal Code 

3 of fieri' sections for sections 478 to 489 of the Indian Penal 
Code ) Ref by Act 1 of 1938 

Trade Descriptions 

4 fl) The proMsions of this Act respecting the application of a false 

trade description to goods or respecting goods to 
rroMMnns «upplfmrnfi 1 hich .a (aUc trade description is .applied, shall ex- 
fo the I’efinition of fnl'e .» ^ <1 

trade description tend to the application to goods of any such ’fmarKs], 

or arrangement or combination thereof, whether in- 
cluding a trade mark or not. as are or is reasonably calculated to lead persons 
to believe that the goods are the manufacture or merchandise of some person 
other than the person whose manufacture or merchandise they real/v are, and 
to goods having such ‘fmarksl. or arrangement or combination, applied thereto 

(2) The proMsIons of this Act respecting the apolic.ation of a false trade 
desenotion to goods or respecting gootls to which a false trade description is 
applied, shall extend to the apnlicitton to goods of anv false name or initials of 
a person, and to goods with the false name or initials of a person applied, in 
like manner .as if such name or initials were a trade description, and for the 
purpose of this enactment the exoression false name or initials means as applied 
to any goods, any name or initials — 

(а) not being a trade mirk, or part of a trade mark, and 

(б) being identical with or ^ colourable mutation of, the name or initials 
of a person cnrrving on business m connection with goods of the same descrip- 
tion and not hiving authorized the use of such name or initials, *fand 

(c) being the mmc or mitnls of a fictitious person or of a person not 
carrying on business in connection with the goods of (he same description ] 

(3) A trade description which denotes or implies that there arc contained 
in anv goods to which it is applied more ^ards, feet or inches than there are con- 
tained therein standard yard^, standard feet or standard inches is a false trade 
description 

Aprl.cM.on of trad, d»- ■; (HA person shill be deemed lo appi) a 

criptions trade description to goods w ho — 


LEG REF 

* Substjluleil for tJie words "nunicraJ word 
or mark" h\ Act II of W1 

* Inserted b> ibtd. 

NOTES. 

and parcel of the goods themselves, it is not 
a trade mark but a "desicn” under the Pa- 
tents and Desipis Act, 1911. Nor is it a 
“Trade description” within S. 2 (2) of this 
Vt. 8 S.L R. 39=25 T.C. 99S 
See 2 (3).^ee (189S) 2 Q. D 19; 


(1906) 1 KB 16, 75 L J K B 72 . 26 B. 
289 

Sec 2 (4) —See 17 31 L J 490 . 26 C. 
232 

Sec 4 — the Merchandise 3farks 
Act 1SS7 (50 and 51 Vict . c. 23. S. 3 (2)1. 
and Wright thereon, pp 16 and is 

Sec 4 (2) —Cf. the 3Ierehandiic 3farks 
Act. I8S7 and 51 Viet . c 2S. S. 3 (J)| 

Ca«el3w. trt 25 I.C 99S. IS 31. L J. 45. 

Sec 5 —Cf. the Merchandise Marks Act. 
JSS7 ISO aid 51, Vjct., c. 2S. S. 5/. 


f 
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(a) applies it to the goods themselves, or 

{b) applies it to any covering, label, reel or other thing in or with which 
the goods are sold or are exposed or had in possession for sale or any purpose 
of trade or manufacture, or 

(c) places encloses or annexes any goods which are sold or are exposed 
or had m possession for sale or any purpose of trade or manufacture in, with 
or to any covering hbel, reel or other thing to which a trade description has 
been applied or 

(d) uses a trade description in any manner reasonably calculated to lead 
to the belief that the goods in connection with which it is used are designated or 
described by that trade description 

(2) A trade description shall be deemed to be applied whether it is 
woven, impressed or otherwise worked into or annexed or affixed to the goods 
or any covering, label reel or other thing 

(3) The expression covering ’ includes any stopper cask, bottle, vessel 
box cover, capsule case frame or wrapper, and the 'expression label includes 
any band or ticket 


6 If a person applies a false trade description to goods he shall subject 
, to the provisions of this Act and unless he proves 

fahrtrade descnpuon® ^ without intent to defraud be punished 

with imprisonment for a term which may extend to 
three months or with fine which may extend to two hundred rupees and in case 
of a second or subsequent conviction with impnsonment which may extend to 
cme jeir, or with fine or with both 


7 If a person sells or exposes or has in possession for sale 
or any purpose of trade or manufacture am 
Penalty for selling goods goods or things to which a false trade description is 
W.ed 'lor M brmg requ.red by r,o..ficat,on 
under section 12 A to have applied to them an indica- 
tion of the country or place m which they were made or produced are without 
the indication required by such notification) he shall unless he proves— 


LEG REF 

' Inserted bv Act II of 1941 
NOTES 

Sec 5 (c) — Srr (1910) 103 L T 540 

Sec 5 (d) —(1891) 1 Q D 408=60 L 

Secs 5 and 6 — Using hand bill intended 
to mislead 1935 Sind 107 On this section 
see aUo 40 C 281 

Sec 6 — C/ the Merchandise Marks Act 
1887 [50 and 51 Vict c 28 S 2(1)] For 
instructions as to prosecutions under th s 
section for offences relating to the short 
reeling of >am in Indian mills see Bombay 
Go\ernment Gaiettc 1906 Ft I p 487 
Mete imitation if offence 146 I C 1084= 
1933 Nag 3+4 Ter 31 C 411 23 I C 689 
ttiicre the charge under S 6 of the Act is 
not tried at the place v-liere the odence of 
apphing the fal«e trale description had been 
committed the defect is curable under S 531 
Cr r Code 1940 Cal SR3 

False ptsoui'nos to coops — As to the 
appl cal on of tl is p-iragraph see (1891) 1 
Q n 40S (1890) 24 Q B U 90=59 L J 
M C 13 WTicrc the chirge under S 6 is 
not tried at tic place sihcrc the oUence of 
iiie false trade description had been 


committed the defect is curable under S 531 
Cr P Code 192 I C 835=42 Cr L J 
3W=1940Cal 583 

Secs 6 and 7 — The word Merchandise 
includes goods selected or guaranteed by the 
proprietor of the trade mark and the selec 
tor importer who affixes his name or trade 
mark to those goods is a person whose 
merchandise they are within S 480 I P 
Code 12 S L R 129=50 I C 165=20 
Cr L J 277 The mam object of the Act 
IS to prevent a trader passing off his own 
goods as those of another (IbtJ ) Regis 
teation of design of bottle and label thereon 
under Patents and Designs Act — Rival tra 
dcr using bottles innocentlj — Conviction 

under Ss 6 and 7 is not sustainable See 
32 C W N 1115 On this section see also 
8 S L R 39=23 I C 998 cited under S 
2 As to the liability of master or 

principal for acts of servants or agents see 
(1893) 2 Q B 300 (306)=67 L J Q B 

689 

Sec 7 —For instructions as to prosccu 
tions under this section for offences relating 
lo the short reeling of yarn in Indi^ rnills 
see Bombay Government Gazette, 1906, Ft 
I p 487 
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(o) Ihit, hi\ing taken all reasonable precautions against committing an 
offence against this section, he had at the time of the commission of the .alleged 
offence no reason to suspect the genuineness of the trade description, *[or that 
an> offence against this section had been committed m respect of the goods), 
and 

(6) that, on demand made by or on behalf of the prosecutor, he ga\e 
all the information in his poaser a\ilh respect to the persons from whom he 
obtained such goods or things, or 

(c) that otherwise he had acted innocently, 
be punished with imprisonment for a term which may extend to three months, 
or with fine which raa} extend to two hundred rupees, and in case of a second 
or subsequent comiction with imprisonment which may extend to one jear, or 
w ith fine, or w ith both 


*[7 A If a percon tampers with, alters or effaces a mark which has 
been applied to an) goods to which it is required 
PenaUj for tampering to be applied by notification made under sec- 
Mitli altering or cfTacmg a t,on 12 A, he shall unless he proves that he acted 
of ^sccuon *12 a" Without intent to defraud be punished with impri- 

sonment for a term which may extend to six montlis 
or with fine which may extend to five hundred rupees and m the case of a 
second or subsequent comicuon with imprisonment which may extend to two 
>ears, or with fine, or with both ) 

Co>ttrci«r/iliOH of tht Law relaUng to Marks and Descr%puons 
8 Where a person is accused under section 482 of the Indian Penal Code 
of using a false trade mark or property mark by rea 
S’rio havmg applied a itnrl to any goods, pro 

marks and descriptions receptacle in the manner mentioned m 

section 480 or section 481 of that Code, as the case 
may be, or under section 6 of this Act of applying to goods any false trade 
description, or under section 485 of the Indian Penal Code of making any die, 
plate or other instrument for the purpose of counterfeiting a trade mark or pro 
perty mark, and proves — 

(o) that in the ordinary course of business he is employed on behalf of 
other persons to apply trade marks or propierty marks, or trade descriptions, 
or, as the case may be, to make dies, plates or other instruments for making or 
being used in making trade marks or property marks and that in the case 
which is the subject of the charge he was so employed and was not interested in 
the goods or other thing by way of profit or commission dependent on the sale 


thereof, and 

(f>) that he took reasonable precautions against committing the offence 
charged and 

(c) that he had, at the time of the commission of the alleged offence no 
reason to suspect the genuineness of the mirk or description and 

(d) that, on demand made by or on behalf of the prosecutor, he gave 
all the information m his power with respect to the persons on whose behalf 
the mark or description was applied. 


he shall be acquitted 

Forfeiture of Goods 

9 (1) Wlicn a person is convicted under section 482 of the Indian Penal 

Code of using a false trade mark or under section 
Forfeiture of goods 4 gQ q( Q^e of selling, or exposing or having m 


LEG REF 
* Inserted b\ Act If of 1941 
^OTES 

Bee 8 —C/. the Merchandise Marks Act, 


ISxr and 51 Vict c 23 S 6) 

Bee 9 — C/ the Merchandise \farks Act, 
1887 IV) and 51 Vict , c 28. S 2 (3) («»)» 
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possession for sale or any purpose of trade or manufacture, an) goods or 
things with a counterfeit trade mark applied thereto, or under section 487 or 
section 488 of that Code of making or making use of, a false mark, or under 
section 6 or section 7 of this ^ct of applying a false trade description to good$ 
or of selling, or exposing or having m possession for sale or an) purpose of 
trade or manufacture, any goods or things to which a false trade descnption is 
applied, ^[or which, being required b) notification under section 12 A to have 
applied to them an indication of the country or place m which the) were made 
or produced are without the indication required by such notification,] or is 
acquitted on proof of the matter or matters specified m section 486 of the Indian 
Penal Code or section 7 or section 8 of this Act, the Court convicting or acquit 
ting him may direct the forfeiture to Her Majesty of all goods and things by 
means of, or in relation to, which the offence has been committed or, but for 
such proof as aforesaid, would have been committed 

(2) When a forfeiture is directed on a conviction, and an appeal lies 
against the conviction, an appeal shall lie against the forfeiture also 

(3) When a forfeiture is directed on an acquittal and the goods or things 
to which the direction relates are of value exceeding fifty rupees, an appeal 
against the forfeiture may be preferred, within thirty days from the date of the 
direction, to the Court to which m appealable cases appeals he from sentences 
of the Court which directed the forfeiture 


Amendment of the Sea Customs Act, 1878 
10 and 11 [Amendment of the Sea Customs Act, 1878 ] Rep by the Re~ 
peahng Act (/ of 1938), 3' 2 and Seh 

*[Stamptng of Piece goods, Colton Yarn ond Threaa 
12 (1) Piece goods such as are ordinarily sold by length or by the piece, 

which have been manufactured bleached dyed, pnnt 
Stamping of piece goo(Jj finished m premises which are a factoiy, as 

cotton yoro and thread rjetones Act 1934, shall liot bo 

removed for sale from the last of such premises m which they underwent any of 
the said processes without having conspicuously stamped in English numerals on 
each piece the length thereof in standard yards, or in standard yards and a 
fraction of such a yard, according to the real length of the piece, and except 
when the goods are sold from the factor) for export from British India, without 
being conspicuousl) marked on each piece with the name of the manufacturer, 
or of the occupier of the premises m which the piece was finall) processed or of 
the wholesale purchaser in India of the piece 

(2) Cotton )am such as is ordinani) sold in bundles, and cotton sewing 
or dirnmg thread, which have been manufactured bleached, dyed or finished m 
premises which are a factor), as defined m the Factories Act, 1934, shall not be 
removed for sale from those premises unless, m accordance with an) rules made 
under section 20 of this Act in the case of vam the bundles are conspicuously 
marked vMth an indication of the weight of )arn in each bundle and the count 
of the )am contained m the bundle and in the case of thread each unit is con- 
«!picuousl) marked with the weight of thread m the unit and the grist number 
and except v\here the goods arc sold from the factory for export from British 
India, unless each bundle or unit is conspicuousl) marked with the name of the 
manufacturer or of the wholesale purchaser in India of the goods 

(1) If am person removes or attempts to remove or causes or attempts 
to cause to Ik: removed for <alc from such premises or sells or exposes or Ins 
»n possession for sale an) «uch piece gootls or any such cotton )arn or an) 


LEG REF 

tmsrle't by Act 11 of Wl 


»K«%n S* 12 and 12 A, with iheir h«ad 
Ingi inserted b) l^l<f 




S 14 ] The Indian MrscliAKDlst Marks Act (IV Of 1889) 3679 


TOtton scuing or diming: thread which is not marked as required by sub section 

(I) and subsection (2), e\cry such piece ind every such bundle of yarn and 
all such thread, and e\er) thing used for the packing thereof, shill be forfeited 
to His Majest> ind such person shill be punished with fine which miy extend 
to one thousand rupees 


Po iw to require goods to sho^v tndiealioti of ongin 
12 A (1) The Central Government may, by notification in the Official 
_ , Gazette, require that goods of my class specified m 

to sl.o« !!'' nol'firalioii which ire itnde or produced beyond 

origin me limits of British India and imported into British 

Indn, or which are made or produced withm the 
limits of British Indn, shall, from such date as may be appointed by the notifi- 
cation not being less than three months from its issue, have applied to them an 
indication of the country or place m which they were made or produced 

(2) The notification may specify the manner in which such indication 
shall be applied, that is to saj, whether to the goods themselves or m any other 
manner, and the times or occasions on which the presence of the indication shall 
be necessary, that is to say whether on importation .only or also at the time of 
sale, whether by wholesale or retail or both 


(3) No notification under this section shall be issued, unless application 
IS made for its issue by persons or associations substantially representing the 
interests of dealers m or manufacturers producers, or users of the goods con 
cemed or unless the Central Government is otherwise convinced that it is neces 
sary m the public interest to issue the notification, nor without such inquiry as 
the Central Government may consider necessary 

(4) The provisions of section 23 of the General Clauses Act, 1897, shall 
apply to the issue of a notification under this section as the> apply to the making 
of a rule or bje law the mal mg of which is subject to the condition of previous 
publication 

(5) A notification under this section shall not apply to goods made or 
produced bejond the limits of British India and imported into British India if m 
respect of those goods the Chief Customs Officer is satisfied at the time of im 
portation that they are intended for exportation whether after transhipment in 
or transit through British India or otherwise j 

Supplemental Provisions 

13 In the case of goods brought into British India by sea, evidence of the 

port of shipment shall in a prosecution for an offence 
Evidence of origin of ggjjjjjgt |j„s Act or section 18 of the Sea Customs 
goods imported b> sea amended by this Act, be pnma facte 

evidence of the place or country in which the goods were made or produced 

14 in On any such prosecution as is mentioned m the Iasi foregoing 

^ ' section or on an> prosecution for an offence against 

Cost of defence or pro anv of the sections of the Indian Penal Code, as 
secuiion aniendcd b> this Act which relate to trade, propertj 

and other marks the Court maj order costs to be paid to the defendant b> the 


Sec 13 —<r/ lie Merchandise ^faTk$ 
Aci 1SS7 l-OandSl \ict c 28 S 10(2)1 
Sec 14 — Cf ihe Mcrcl andi«e Marks 
Act, IRS7 ('O and 51 \ ict c 2 n S 14) 
Case law as to power of appellate Court, to 
aw-ard costs sre 16 Bom L R 78=24 I C 
$34 On anv prosecution nentioned m 


S 13 or for an olTmce under the reles-ant 
sections of the Penal Code (e g Ss 4Si 
486) costs shoull he awarded under S 14 
Merchandise Marks Act a.nd not under N 
5 ^^ Cr P Code and these costs include 
advocates fees 187 1 C <<=41 Cr L J 
392=1940 Rarg 33 


! 
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possession for sale or any purpose of trade or manufacture, anj goods or 
things with a counterfeit trade mark applied thereto, or under section 487 or 
section 488 of that Code of making, or making use of, a false mark, or under 
section 6 or section 7 of this Act of applying a false trade description to goods 
or of selling, or exposing or having m possession for sale or any purpose of 
trade or manufacture, any goods or things to which a false trade description is 
applied ^[or which being required by notification under section 12 A to have 
applied to them an indication of the countiy or place m which they were made 
or produced, are without the indication required by such notification,] or is 
acquitted on proof of the matter or matters specified in section 486 of the Indian 
Penal Code or section 7 or section 8 of this Act, the Court convicting or acquit 
ting him may direct the forfeiture to Her Majesty of all goods and things by 
means of, or m relation to, which the offence has been committed or, but for 
such proof as aforesaid, would have been committed 

(2) When a forfeiture is directed on a conviction, and an appeal lies 
against the conviction, an appeal shall he against the forfeiture also 

(3) When a forfeiture is directed on an acquittal and the goods or things 
to which the direction relates are of value exceeding fifty rupees an appeal 
against the forfeiture may be preferred, within thirty days from the dale of the 
direction, to the Court to which in appealable cases appeals lie from sentences 
of the Court which directed the forfeiture 

Amendment of the Sea Customs Act, 1878 
10 and 11 [Amendment of the Sea Customs Act, 1878 ] Rep by the Re- 
pealing Act (/of 1938),^ 2andSch 

^[Stamping of Piece goods, Cotton Yarn and Threaa 


12 (1) Piece goods, such as are ordinarily sold by length or by the piece, 

which have been manufactured bleached, dyed, print- 
Stampmg ot piect goods finished in premises which are a factory, as 

cotton y«o ttod tl.rcod rSclones Act, 1934 shall not be 


removed for sale from the last of such premises in which they underwent any of 
the said processes without having conspicuously stamped in English numerals on 
each piece the length thereof m standard yards, or m standard yards and a 
fraction of such a yard, according to the real length of the piece, and, except 
when the goods are sold from the factory for export from British India, without 
being conspicuousfy mirfeed on each piece with the mme of the manufacturer, 
or oC the occupier of the premises m which the piece was finally processed or of 


the wholesale purchaser m India of the piece 


(2) Cotton jam such as is ordinarily sold in bundles, and cotton sewing 
or darning thread, which hive been manufactured, bleached, dyed or finished in 
premises which are a factor), as defined m the Eactones Act, 1934, shall not be 
removed for sale from those premises unless, m accordance with any rules made 
under section 20 of this Act, in the case of yam the bundles are conspicuously 
marked vMth an indication of the weight of yam m each bundle and the count 
of the >am contained in the bundle and in the case of thread each unit is con- 
spicuous!) marked with the weight of thread m the unit and the grist number 
and, except where the goods are sold from the factory for export from British 
India, unless each bundle or unit is conspicuously marked with the name of the 
manufacturer or of the wholesale purchaser in India of the goods 


(3) If an) person removes or attempts to remove or causes or attempts 
to cause to be removed for sale from such premises or sells or exposes or Ins 
m possession for sale an) such piece goods or any such cotton )arn or an) 


LEG REP 

‘Initiate by Act 11 of 1941 


•New Ss 12 &nl 12 A wilU their hearf 
ing» inserted bj itirf 




S. 20] Tue Indian Merchandise Masks Act (IV or 1889)- 3681' 

17. On the sale or in the contract for the sale of any goods to which a' 

Implied ^-.rrtmty on sole °’i, .ri;, ‘1"‘= been 

of marked goods. appUed, the seller shall be deemed to w-arrant that the 

mark is a genuine mark and not counterfeit or falsely 
used, or that the trade description is not a false trade description within the 
meaning of this Act, imless the contrary is expressed in some writing signed by 

or on behalf of the seller and deliver^ at the time of the sale or contract to 

and accepted by the buyer. 

18. (1) Nothing in this Act shall exempt any person from any suit or 

c . other proceeding which might, but for anything in this 

® ^ Act, be brought against him. 

(2) Nothing in this Act shall entitle any person to refuse to make a 
complete disco\ery or to answer any question or interrogatory in any suit or 
other proceeding, but such discoveiy or answer shall not be admissible in evi- 
dence against such person in any such prosecution as is mentioned in section 14. 

(3) Nothing in this Act shall be construed so as to render liable to any 
prosecution or punishment any servant of a master resident in British India who 
in good faith acts in obedience to the instructions of such master, and on demand 
made by or on behalf of the prosecutor, has given full information as to his 
master and as to the instructions which he has received from his master, 

'19. For the purpose of section 12 of this Act and clause (/) of section 18 

DcEaitmn of pieco-soods. amended by tWs 

Act, the Central Government may, by notification in 
the Official Gazette, declare what classes of goods are included in the expression 
‘piece-goods, such as are ordinarily sold by length or by the piece.' 

20. (1) The Central Government may make rules,* for tlie purposes of 
, this Act, to provide, with respect to any goods which 

allcgcd to bc of uniform number, 
ter o£ goods by sampling. quantity, measure, gauge or weight, for the number 
of samples to be selected and tested and for the selection of the samples. 

•[(I'A) The Central Government may make rules providing for the 
manner in which for the purposes of section 12 cotton yam and cotton sewing 
or darning thread shall be marked with the particulars required by that section.] 

(2) With respect to any goods for the selection and testing of samples of 
which provision is not made in any rules for the time being in force under sub- 
section (1), the Court or officer of Customs, as the case may be, having occasion 
to ascertain the number, quantity, measure, gauge or weight ol the goods, slunll, 
by order in writing, determine the number of samples to bc selected and tested 
and the manner in which the samples are to be selected. 

(3) The average of the results of the testing in pursuance of rules under 

sub-section (1) or of an order under sub-section (2) shall be frima fade 
evidence of the number, quantity, measure, gauge or weight, as the case may be, 
of the goods. ... . , . . . 

(4) If a person having any claim to, or m relation to, any goods of uhtch 
samples have been selected and tested in pursuance of rules under sub-scction 
(1) or of an order tmdfer sub-section (2). desires that any further samples of 


LEG. REF. 

* Sff Notes below. 

. • For rules issued under these sectsons, 
see G^. Stat. R. and O., Vol. II. 

*Sub-S. (1-A) of S. 20 inserted by Act 
n of IWl. 

NOTES. , ,, , 

See. 17.-^/. the Merchandise Marks 
Art. 18S7 (SO and SI Vict., c. 28. S. IT). 
Sec. 18.--C/. the Merchandise Mark* 


Act, 1837 ( 50 and 51 Viet., c. 28, S. 19). 

Secs. 19 to 22.— S. 19 and Uie heading 
to S. 19, namely. “Tramilory I’icmiion“ 
were repeated by the Indian Afcrchandisc 
Marks and Sea Customs Acts, Amendment 
Art. l€9l tlX of IB91} a.-id Ss. 19 to 22 
here printed » ere added by the Indian ifer- 
chandise Afarks and Sea Co!to-“i Acts. 
Amendment Act (IX of 1391), S. 4 . See 
10C.W.N, 107. 
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the goods be selected and tested, they shall, on his written application and on the 
payment in advance by him to the Court or officer of Customs, as the case may 
be, of such sums for defraying the cost of the further selection and testing as 
the Court or officer may from time to time require, be selected and tested to 
such extent as may be permitted by rules to be made by the Central Government 
in this behalf or as, in the case of goods \Yith respect to which provision is not 
made in such rules, the Court or officer of Customs may determine in the cir- 
cumstances to be reasonable, the samples being selected in manner prescribed 
under sub-section (1), or in sub-section (2), as the case may be. , 

(5) The average of the results of the testing referred to in sub-section 
(3) and of the further testing under sub-section (4) shall be conclusive proof of 
the number, quantity,' measure, gauge or weight, as the case may be, of the goods. 

(6) Rules under this section shall be made after previous publication. 

21. An officer of the Government whose duty it is to take part in the 

enforcement of this Act shall not be compelled in any 
Information as to com- Court to say whence he got any information as to the 
mission of offence. commission of any offence against this Act. 

22. If any person, being within British India, abets the commission, with- 

out British India, of any act which, if committed in 
Punishment of abetment gntish India, would, under this Act, or under any 
section of that part of Chapter XVIII of the Indian 
Penal Code which relates to trade, property and other 
marks, be an offence, he may be tried for such abetment in any place in British 
India in which he may be found, and be punished therefor with the punishment 
to which he would be liable if he had himself committed in that place the act 
which he abetted. 


THE MESNE PROFITS AND IMPROVEMENTS ACT 
(XI OF 1855).* 

Declared m force throught B.I , except as regards the Scheduled Distncts, Act XV of 
1S74, S. 3. 


Year. 

j No. 

Shorl Title i 

Amendments. 

1855 ■ 

XI 

The Me«ne Profit* and 

RepeaUd in part (localb). IV of 1582 

■ 1 


Improvements Act, 1655 


' ' ' [27th March, 

/in Act relalng to mcJnc profits and to improvements tnade by holders under 
defective tides in cases to which the English Law is applicable, 
WiiFRCAS it is expedient, in cases to which the i English law is applicable 
p . to limit the Kabifjty for 7nesne profits and to secure to 

’ bona fide holders under defective titles the value of 

improvements made by them ; It is enacted as follows : — 

1 . No person shall be chargeable with any rents or profits of any immov- 

‘ LEG. REF. NOTES. 

' SitotT Tittt.— The “Mesne I’rofils aiul Sec. 1 —The words in italics m the title 
Ifnpro%fmrw» Act, Srr the Indnti and m the pre'imbie, tORClher v.Uh S. I -ire 

bhnit TrRs Act, lh97 (XIV of 1897). ripcHled in places to which the T.P. Act, 
lSo2, extends or is extended, see the T,P» 
Act, ]eA2 (IV of 18.52), S. 2. 










‘Tiif AIetal Tokens Act (I of 1889). J6S.1 

NoFcrsonctarEciblcAith able propcrlj Alhich lie has boJta fide paid oA-cr to 

Withstanding it maj afterwards appear that the i>cr^on 
to whom such pa>mcnt was made had no right to rcccnc sudi rents or profits. 
2. If any person shall erect any building or make an impro\ancnl upon 
,, , , any lands held by him bova fide in the belief tint he 

madfby blj'lTLie,. o."'" absolute estate, 

under defectnc titles sccur- such person, his heirs or a^ign^ or hts or their 
ed to them. under-tenants, be CMCtcd from sucli lands by any per- 

son having a better title, the person who cicctcti the 
building or made the improvement, hts heirs or assigns, shall be entitled either 
to ha\e the \alue of the building or impro\cmcnt so erected or made dunn.; 
such holding and m such belief, csttmaled and paid or sccureil to him or them, 
or. at the option of the person c.ausing the c^^ctton, to pitrcluise the interest of 
such person in the lands at the value thereof, irrc'?pccti\c of the >’alue ot sucIi 
building or improvement: 

Provided that the amount to be paid or secured in respect of ludi bmUh 
Amount how fixed '"S ■■"prove.iictit shall be tile estmnicti aaiIuc of 

the same at the lime of such csiction. 

Act to apply only to cases 3 Nothing in this Act tontamctl shill e\tend to 
governed by English Liw anj case to which the English Law is not appheaWe. 


rTHE METAL TOKENS ACT (I OF 1689). 

PREFATORY NOTE —The following exuacts from the Siatemeul ot OVjeits ant 
Reasons would explain the circumstances that led to the pis'iiij? of the Act'— 

“The mam object of this Bill is to prohibit the mannfactntc ami i«ur, and tcUtut 
the circulation, of stamped or unstamped pieces of copper such as ihmng the rev cut ileprts* 
Sion in value of that metal, prnatc traders at /ugudari. Ga>a, l.mlluana, Ileawar ami other 
places have been making and issuing m large ijinntities for use as inpiiei. The jiews 
circulate at much above their intrinsic value, ami Ihcir clrcnhlion holh ilri'tiie the tax- 
payers of this country of that profit on coinage of copper wlmli Irlongt in r\eT\ tiv'\etn» 
meat, and perpetuates the currency of nw inconveulcnt form of rom 


The other object of the Dill is to suppress the inamifarliire in Jlritish IiiaIia if ea'int 
resembling or apparently intended to resemble or pass for coins >Nhkh are Ir^al trmirr or >n 
actual use and circulation in any foreign country (\er Statnnrnl of Dljeen an 1 KratANiv 
FortSt Gf£>rpcCorettf,^AlhTAa-oaTy, If ^ > 


The Hon’ble Mr Steel, Member m cliarge, said — 

The Bill proposes to prohibit the tnanufaclure amt imt'mialion of nnantlioii»r\l com 
and to forbid the receipt of such com by any local authority or Kailnay a linimtiratnn. hut 
it docs not prohibit the ordinary circulation of the com now m calstrmr It wmitl Unit 
appear that the Dill strikes at only one of the esils that hare I’cen desmt-ed It d k« ik i 
propose to redress the existing inconvcmcnce to the public, and may r\m imirJ'e lli« i« 
convenience by depriving the holders of those corns of some of the onilrti tv wlmh i*cy 
could have got nd of them 


The Bill will certainly secure for the resenue, tlie | rr fii arermng from ilr ii.nr if 
token comaee. but it will only partially achieve this tbject While the eirruhn m tf un- 
authorired com, is permitted, there will be temptation to import it. and tSe imjx'ruu ■« 
can only be enectnety prevented by stringent »nij«ism«val atwl punitive tnesvutev -vh t < 
Government will be unwilling to put into practice It would Ik otierveJ ilal I e Invtiw 


NOTES. 

Sec 2 —Act IS applicable onlj to cases 
tried on the Origitul bide of the High Court 
A permanent leave of the property of Khgiout 
trust IS invalid and a lcv»ce when evuted ty 
procc^ings in the mofussal Court is not 
entitled to compensation for a hoioe bull os 
him either under S. 51 of the ' 


Property Act or unlrr S 5 vf Art lot 
can will) rrmove the matmil* U* I W U* 
esAJ 1 C '17 The wirdt '.iSfr 
rvUtc' in ^ 2 cf thu \rt v* • i.-t ai-i^r r» 
tie eiuie of lei»re w.th wrr *nrr4 i».T,r*">rT 
e»g*-ts W I C '17 l.f o’* r eaies. 
P.'nrkr't 1 rf (l> t. > J \|ta JU 
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mcnt, for good and sufficient reasons recommended fiiat offences under this Act shall not be 
cognizable , that is to say the law shall only be put in force under the order of a superior 
Magistrate and the Police shall not be allowed to interfere \\ith the public of thcir o^^n 
motion Under these conditions preventne measures cannot be completely successful We 
could hare effectiiely accomplished all our objects by preventing the c rculation of unautho 
rued coin altogether In this case it would have been necessary in the interest of the poor 
that Government should undertake the buying up of all the process of metal m circulation 
by giving in exchange for them our own current copper coins It would have been neces 
sary to give long notice — possibly two years’ notice — of the intended conversion With 
these safeguards tJie interests of both the public and the Government would have been 
completely served but it remains only to be considered whether tlie cost of conversion could 
have been productive Now it is understood that at the ruling exchange these pieces of 
metal are worth intrmsically more than our own copper corns and the operation might pre 
sumably be earned out at some cost The production of the large quantity of coins required 
might cause a strain upon our mints but these are not fully employed and if necessary 
we might import com from Birmingham and probably do this as economically as we can make 
It for ourselves 

If such a plan were adopted it might possibly be found that the mten’al of two years 
might be employed to pour unauthorized coin across our frontier but if this apprehension 
were justified there would be much less objection to stringent preventive measures to be 
adopted for a limited period than to the same measures which under the present Bill may 
possibly become a permanent admmistrative necessity 

I think the bill can do some good in itself I believe it proceeds in the right direc 
tion and I hope it will lead the day to a bolder and larger measure which in my opmion 
will alone he completely successful I look upon the measure as palliative in preparation 
for 8 radical cure 


THE METAL TOKENS ACT (I OF 1889) » 

flyf Febritaty, 1889 

An Ait for the Protection of Coinage and other purposes 
Whereas tt is expedient to prohibit the making or the possession for 
issue or the issue b) private persons, of pieces of metal for use as money , 

And whereas it is also expedient to amend section 28 of the Indian Penal 

Code. 

It IS hereby enacted as follows — 

I (1) This Act may be called The Metal 
Tide and extent TOKENS Act. 1889 

(2) It extends to the whole of British India, *[*] 

-^# » * * * *] 

2 In this Act ‘ issue” means to pul a piece of metal into circulation for 
^ . the first time for use as money m British India such 

Uehmtion havnng been made m contravention of this Act 

or brought into Bntish India by sea or b) land in contravention of anj notifi 
cation for the time being in force under 'ection 19 of the Sea Customi Act/ 
1878 


Prohibition of making by 
private persons of pieces of 
metal to be used as money 


3 No piece of copper or bronze or of an) other 
metal or mixed metal which whether stamped or 
Unstamped is intended to be used as money shall be 
made except by the authonty of the Central Govem 
ment 


LFG BET the Burma Laws Act 1898 (XIII of J693) 

1 Tor Statement of Objects and Reasons in the Araknn Hi)I District by Regulation 1 
see Gazette of India 188g Pi V p 19 for of 1916 S 2 Bur Code 
Report of the Select Committee see \hid It Ja! been previously extended there by 
1PS9 Pt IV' p 1 an I for Debates in Cbuit ndUficalion under S S of the Scheduled 

c 1 see ituf 1333. Pt M pp 40 and 81 D stncls Act 1874 (XIV of 1874) see Burma 

and il.,J ISSO Pt V I rr 3 and 9 GaitUe 1893 Pt I, p 154 . . - 

--Till Act has been declare! m force in •The word and' at the end of jub b 
Ds ex Burma (except the Shan States) K> 
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Penalty for unlawful a f*\ t- * 1 . r «. 

making issue or possession . I ^ ciiner 01 the lollowing cases, 

of such pieces namely — > 

(0) if any person nnLcs in contravention of the hst foregoing section 
or issues or attempts to issue any such piece as is mentioned m that section * 

(b) if, after the expiration of three months from the commencement of 
this Act, anj person has m his possession custody or control any such piece 
as IS mentioned in the last foregoing section avith intent to issue the piece 
the per«on shall be punished 

( 1 ) if he has not been previously convicted under this section with im- 
prisonment which may extend to one year or with fine or with both or 

( 11 ) if he has been prcatously convicted under this section with imprison- 
ment which ma> extend to three jears or with fine or with both 

(2) If anj person is convicted of an offence under sub-section (1) he 
shall m addition to any other punishment to which he may be sentenced for- 
feit all such pieces as aforesaid and all instruments and materials for the making 
of such pieces avhich may have been found in his possession custody or control 

(3) If in the tnal of any such offence the question arises whether any piece 
of metal or mixed metal was intended to be used or to be issued for use as money, 
the burden of proving that the piece was not intended to be so used or issued shall 
he on the accused person 

Cognwnce of offences 5 (1) The offence of making in contravention 

under the last foregoing of section 3 any such piece as is mentioned m that 
section section shall be a cognizable offence 

(2) Notwithstanding an)thmg m the ’Code of Criminal Procedure 1882, 
no other offence punishable under section 4 shall be a cognizable offence or 
beyond the limits of a presidency town be taken cognizance of by any Magis- 
trate except a District Magistrate or Sub Divisional Magistrate without the 
previous sanction of the District Magistrate or Sub Divisional Magistrate 


Appl cat on of cfrtain of 
tl e forego ng provis ons of 
this Act to mportat on of 
pieces of metal for use as 
monc) 


6 If at any time the Central Government sees fit by notification under 
section 19 of the Sea Customs Act 1878 to prohibit 
or restrict the bringing by sea or by land into British 
India of any <uch p eces of metal as arc mentioned 
in section 3 *fitl ma> by the notification* direct that 
an) person contraaenmg the prohibition or restne- 
tion shall be liable to the punishment to which he 

would be habfe if he were convicted under this Act of making such pieces m 
British India instead of to the penally mentioned m section 167 of the Sea 
Customs Act, 1878 and that the provisions of sub section (3) of section 4 and 
sub-section (1) of section 5 or of either sub section in relation to the offence 
of making such pieces shall notwithstanding an)*thing m the Sea Customs Act 
1878 appl> so far as the) can be made applicable to the offence of contraacn 
ing the prohibition or restnction notified under section 19 of that Act 

7 [Addition to sceUon 98 Act X of 1882 1 Ref by the Code of Cnmtnai 
Procedure 1898 {V of 1898) 

8 (I) No piece of metal which is not com as 

Troll bit on of recent b> defined in the Indian Penal Code shall be received as 
,r S” S nSi bj or on brhrlf of nn^ mlnnr adra,n,.<r.( on 

which IS not CO n or local aulhontv 

(2) If an) person on behalf of a railwa)-adrrmi<traiion or on behalf of 
a local nuthont) or on behalf of the le«ee of the collection of an) toll o- o her 


LFG REF dure JfW fAct \ of IF^) 

(2) and jub-S (3) were rcprtJrd bi Art for 'he trr A O IPP 

\ of 1914 S 3 and ‘^h II ■For ro *cai on i*» e-i err'er t*" » , 

rSte now the Code of Cnnimal Troce ar/GerJ R »aiO 


f 
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impost leviable by a railway-administration or local authorit}’, receive'; 
any piece of metal which is not such coin as aforesaid, he shall be pimi' 
fine which may extend to ten rupees. 

9. \Atuendvjent of SfCtion2S of th£ Indian Penal Code ] Rep 
' pcaVnip Act (/ of 1938), 2 and Sch. 


THE MINES MATERNITY BENEFIT ACT (XIX OF 1941) 


[26th Novanhcj, 

"An 'Act to regulate the employment of women in mhi&s for a certain I'crior 
and after childbirth and to provide for payment of maternity hei 
, them. 

Whereas it is expedient to regfulate the cn>pIoyment of women in min 
■a certain period before and after childbirth and to provide for pajment of ii 
nity benefit to them ; It is hereby enacted as follows: — 

Short lUk, exten* an«l I. (1) This Act may be called Tirr 
commencement, Matfknity Benefit Act, 1941 . 

(2) It extends to the whole of British India. 

(3) It shall come into force on such date as the Central Governmer' 
by notification in the Officiaf Gazette, appoint. 


Deiinitions. 


2. In this Act unless there is anything tc, 
nant in the subject or context, — 

(o) “child” includes a still-bom child; 

(b) “Chief Tnsoector”, “Inspector”, “employed”, "mine" and “owner" b 
’the meanings assigned, respectively, to these expre«sions in section 3 of ‘ 

Indian Mines Act. 1923 ; 

(<r) “manager” means the manager of the mine appointed in accord 
with the provisions of the Indian Mines Act, 1923 ; 

(rf) ’'^maternity benefit” means the payment referred to in section 5 , 

(c) “prescribed" means prescribed by rules made under this Act. 

3. No owner or manager of a mine shall 
Prohibhion of emplm- j^^ly employ a woman and no "ivoman shall engaj'. 
'durinR ?emin pJ- emplojanent in any mine duririg the four weeks foil, 
rtod. 'tig the day on which she is delivered of a cIuUl 

3. (1) If any ^\om3n employed in a mine who is pregnant gives n 

" _ , either orallj' or in writing in the prescribed form tn i 

RIrH to obtain leave of manager of the mine that she expects to be dcliif 
’ ® child within one month from the date of i 

notice, the manager shall permit her if she so desire 
• absent herself from work up to the dav of her delivery and such ab'cnce ''' 
be treated as a period of authorised absence on leave; 


Provided that the manager may, on undertaking to defray the co^t 
such examination, require the woman to be examined by a qualified mod 
practitioner or midwife, and. if the woman refuses to submit to such cxaivi 
lion or is certified on such examination as not pregnant or not likely to be ' 
vered of a child within one month, he may refuse such permission. 

(2) Any vioman employed in a mine who is delivered of a child ■'In' 
permitted by the manager to absent herself from work for a period of four 
from the date of her deliverj', and her absence during such period shall he 
ed to l>e authorised absence on leave if within seven daj'S of her delis cry 'h 
given or sent to the manager notice of the delivery and of the date of dfh' 
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5 Evco woman cmp!o>cd m a mine wJio has been continumiMj employed 

R.chrto ,nd l„M,tv (or 1? ,1'”“' WoncmR to the owner of 
rv-ment o( mntfm tv l>c ^ fx^nod of not less thin «ix months 

ncfit precedmc the <hfe of her delivery shall if she com- 

plies with the conditions imposed by this Act he 
entitled to rccei\c nnd the owner of the mine shill he Iinble to mike her in 
icconhnce with the pro\istons of this Act i pi>mcnt it the nte of eicht annas 
1 dll for eier> di> on which she is absent from work owinp- to her confinement 
dunne the four weeks immednteh prccedmir and includmjj the daj of her deli 
lep and for each dij of the four weeks follow inr her delivery 

Ertlaualton — Periods of cisuil absence is defined b\ rules made under 
section IS or iuthon«ed ibsence on iccount of illness or leave shill count as 
employment in determining ivhcthcr employment his been continuous 

6 (1) The Central Government miy by rules mide under section 15 pro 

Paj-mrnt of bomir benefit tinder 

this Act shall It at the time of her delivery she utiirred 
the services of a nullified midwife or other trained person receive in addition 
to the maternity benefit due to her a bonus not exceeding m amount three 
rupees 


Provided that she shall not receive such bonus if at the nlace chosen by 
her for her confinement «he would have been entitled free of charge to the 
services of a qualified midwife or other trained person provided by the owner 
of the mine 

(2) Such rules may further orovtde for the determination bv the Pro 
vinciat Government of the amount of the bonus and of the qualifications which 
shall be possessed by qualified midwives and other trained persons for the pur 
po«es of this section 


7 A woman entitled to matemitv benefit under this Act unless she has 

tnven the notice referred (o m sub section fl) of sec- 
Notice of deliver) to 1c 4 shall on being delivered of a child give notice 
given to manager of her dcliven in the prescribed manner to the managc- 

hefore the expiry of seven days from the date of her delivery and shall before 
the expiry of six months from «uc!i date furnish proof of the prescribed nature 
to the manager both of her delivery and of the date of her delivery ' 

Provided that a woman giving notice under section 4 or this section may 
therein nominate a person for the purpo'^es of sub section (2) of section 9 

8 (1) Where a woman entitled to maternity benefit has given the notice 

referred to in «ub section (1) of section 4 and has ol>- 
Pav^ent of mnicrmtv permission to absent her«elf from work up (o 

the date of her deliven the manager shall either at 
once or withm three days pay to her maternity benefit for four weeks m 
advance 

(2) A woman entitled to maternity benefit who has been delivered of a 
child shall on furnishing the proof referred to in section 7 — 

(a> if she has received an advance payment under sulvsection (\) 
paid the balance of the maternity benefit due to her at the en I of the fourth 
week from the date of her delivery or within three davs of the fumi«hing of 
proof whichever date is later 

(h) if she his received no such advance pavinent — 

(A if the proof is fumishevl !>cforc the en ! of the fourth week from the 
date of dehverv be paid at once or within three davs much of the r'llemiv 
benefit as is (hen due to her and lx* pail the lobnce at tl c e-' 1 of t e «a ! 
fourth week. 
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Prohibition .of dismissal 
during or on account of 
absence from ^vork owing 
to conflnement 


'(ii) if tie-proof is furnished aftefvthe ■end of the fourth week from the 
date of delivery, be paid at once*or within .three days the whole amount of 
the maternity benefit due to her. 

Disposal of maternity 9. “(1) If a woman entitled to maternity benefit 
benefit in wsc of death nf who has received an advance under sub-section (1) of 
women entitled to receive section 8 dies before being delivered of the child, the 
advance shall not be recoverable. 

(2) If a woman entitled to maternity benefit having been delivered of a 
child dies before payment of the maternity benefit, or. where an advance under 
sub-section (1) of section 8 has been made, of the balance of the maternity 
benefit f due to her is 'made, the amount due to her up to the date of her death 
shall, on the prescribed proof of the birth and date of the birth' of the child and 
of the death and date of death of the woman being furnished at any time before 
the expiry of six months from the date of delivery, be paid if the child is living 
to the person who undertakes the care of the child, and if the child is not' living 
to the person nominated by her under the proviso to section 7 or if she has made 
no such nomination to thejegal representative of the deceased woman. 

10. (1) When a woman absents herself from work in accordance ’with 
section 3, or has obtained permission to absent her- 
self in accordance with section 4, it shall be,unlawful 
for the manager to dismiss her during or on account 
of such absence, or to give notice of dismissal on such 
a day that the notice will expire during such absence. 

,(2) The dismissal of a woman at any time within six months before she 
is delivered of a child, if the woman but for such dismissal would have been 
entitled to maternity benefit under this Act. shall not have the effect of depriv- 
ing her of that matemitj^ benefit if the Chief Inspector is satisfied that her dis- 
missal was without sufficient cause. 

11. (1) Any woman claiming that maternity benefit to which she is en- 

■n * r titled undcr this Act and any person claiming that 

T 3 payment due under sub-section (2) of section 9 is 

ments m be made ^ improperly withheld may make a complaint to the 

Chief Inspector or any Inspector. 

(2) On receipt of such complaint or on his own motion without any such 
complaint being made, the Chief Inspector or Inspector may make inquiry or 
cause an inquiry to be made, and if satisfied that a payment has been wrong- 
fully withheld may direct the payment to be made in accordance with his 
orders. 

12. Any woman who does any work for which she receives payment in 

... , , cash or kind after she has been permitted under sub- 

contravcnnon ggction (1) of Section 4 to absent herself from work, 

or who engages in employment m any mine m con- 
travention of section 3, shall be punishable with fine which may. extend to ten 
rupees, and, if she is entitled to maternity benefit under this Act , shall forfeit 
her right to any matemitj’ benefit not already paid to her. 

13. (1) Any owner or manager of a mine. 

Penalty for contravention contravenes any provision of-this Act for whidi 

of^Act ty owner or,mana- express penalty is provided, shall be punishable 
with fine which may extend to five hundred rupees. 

(2) The Court imposing the fine may, if the contravention- Has i^ullcd 
in depriving a woman of any maternity benefit due to her, order the^whole or 
*'^y part of the fine when paid to be applied .in pajanent of compcnsation to tn 
'’'Oman for any loss caused to her by the contravention -of the, provision 
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account of ^\hich the' fine has been imposed and an Appellate Court or the 
High Court in exercise of its powers of revision may also make such order. 

14 (1) No prosecution under this Act shall be 

Cognisance of cases instituted except by or with the sanction of the Chief 
Inspector 

(2) No Court inferior to that of a Magistrate of the first class shall try 
an offence punishable under this Act or any rule made thereunder 

(3) No Court shall take cognisance of an offence punishable under this 
Act or anj rule made thereunder, unless complaint thereof is made within six 
months of the date on which the offence is alleged to have been committed 

Provided that in computing the said period of six months any time spent 
in obtaining the sanction of the Chief Inspector required by sub section (1) 
shall be excluded 


15 (1) The Central Government may, subject 

Power of Central Gov- to the condition of previous publication, by notification 
r eminent to make rules m the official Gazette, make rules to cany out the 
purposes of thi'* Act 

(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may — 

(o) require the maintenance of registers and records for the purposes 
of this Act and prescribe the form thereof, 

(i>) prescnbe the form of the notices referred to in section 4 and sec- 
tion 7, and require mines to supply copies thereof to women workers, 

(•c) regulate the examination of women under the proviso to sub sec- 
tion (1) of section 4, and die grant of the certificates therein referred to, 

(d) prescribe the nature of and the method of furnishing the proof 
referred to in section 7, section 8 and section 9, 

(e) regulate the manner of appljmg for and pajing matemitj benefit, 

(/) assign duties to, and regulate the powers of, the Chief Inspector 

and Inspectors, for the purposes of this Act 

(3) Any rule made under this section ma) provide that a contravenl on 
thereof shall be punishable with fine which may extend to fifty rupees 

16 (1) The manager of eieo rrtme in which women are emplojcd 

shall cause an abstract m the local Indian language 
Abstract of this Act and of the provisions of this Act and of the rules made 
the rules made thereunder thereunder to be exhibited m the mine in such manner 
to be exhibited in mines come to the notice of cier> woman emp 


loyed m the mine 

(2) For an> contravention of the provisions of this section the manager 
shall be punishable with fine which maj extend to one hundred rupees 

r 1 - 1 r* 17 The Central Goiemment maj, bj notifica 

erTmen? ?o eSmr” mines tion in the Official Gazette exempt anj mine or class 
from operation of Act of mines from the operation of this Act 

. , . - 18 The provisions of this Act shall be binding 

Act l-ndmir on Cron-n 


THE MORTGAGED ESTATES ADMINISTRATION ACT 
(XXin OF 1535).* 

Short title Ei«n. A« 
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August, 1855 

An Act to amend the Laiv relating to (he administration of the Estates of 
deceased persons charged with money by nay of mortgage 
WnERE.\s It IS expedient that the law under which the real and personal 
Preambl assets of deceased persons subject to the English laiv 

^ are administered, should be amended, It is enacted 

as follows — 


1 *[* *] If any person shall die seised of, or entitled to any estate or 

Heir or devisee of lanl interest m any land or other hereditaments within 
not to claim pi 3 ment of *fBntish Indtal which shall at the time of his death 
mortgage out of per«ona be charged \\ ith the pa>'ment of any sum or sums of 
mone> by wa> of mortgage and such person shall not 
by his will or deed or other document have signified an> contrary or other mten 
tion the heir or devisee to whom such land or hereditaments shall descend or be 
devised shall not be entitled to have the mortgage debt discharged or satisfied 
out of the personal estate or any other real estate of such person but the land 
or hereditaments so charged shall as between the different persons claiming 
through or under the deceased person be pnmanly liable to the piyment of all 
mortgage debts with which the 'ame shall he charged every part thereof accor- 
ing to its value beanng a proportionate part of the mortgage debts charged on 
the whole thereof 


Provided always that nothing herein contained shall affect or dimmish 
any nght of the mortgagee of such lands or heredita 
ments to obtain full payment or satisfaction of his 
froTn^r«oiiaI assets mortgaged-debt either out of the personal estate of the 

person so dying as aforesaid or cthen\ise 
PrOMded also that nothing herein contamed shall affect the rights of unv 
- person claiming under or by Mrtue of any will deed 

mliViZr this 

Act shall ha've come into operation 


THE MOTOR VEHICLES ACT (VIII OF 1914) 

B /is this Act has been included nnih full amiotaiions in the Criminal 

Court ^^QnuaI (1941 Edition) the same has not been reproduced here ] 

THE MULTI-UNIT CO OPERATIVE SOCIETIES ACT (VI OF 1942) 
STATEMENT OF OBJECTS AND REASONS 
PREFATORY NOTE — ^“Mulu unit co-operatne socictic* that is to say co operate 
^occt es operatme o%er more than one pro\mce are 'corporations within the meanintj of 
entn 33 in List I of the Seienlh Schedule of the Goiemment of India Act IWj and ihe 
leRisJaiiie and cxecutne ]un«dict>on m respect of their incorporation regulation and wind 
mg up IS exclusively Central An\ proMSions of the Co-opcrati\c Soc eties Act 1913, or 
of the Provincial Co-operative Acts which might purport to vest exectitne ;unvd ct on m 
respect of «uch multi un t societ cs m provinces can have no valid basis It is therefore, 
necessary to legislate for the incorporation regulation and w mding up of co operativ c 
«c>cieties operating over more than one province 

2 The Bill applies to the multi unit societies the existing legislation applicable to 
«ocielies operal ng with n a single province It will apply to all multi unit societies ir 
respective of lie nature of their work Provision has been made to enable the Govern 
ment to appont a Central Registrar but as the number of multi un t societies in existence 
at present is small it is proposed to entrust the functions of the Central Registrar to the 

1 EG REP >The words “After this Act shall have 

Pascil on the Real Estates Charges \ct come into operation* rep by ^ct ‘'OiT 
l^fvi (17 and IS \ict , c llj) Repealed 1S7-I 

except as to descents or devises oectirnng or ’Substituted bv A O , 1937 “the terti 
'"x le before 1st January IWA by the Repeal tones m the possession of and under/ 

> * An (Vlll of iMS) Government of the ^st India Compa^ 
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Provincial Registrars until the growth m Ihe numbers of multi unit societ es makes the 
appointment of a Central Registrar necessary Powers of inspection anti aud t of the 
brandi offices of a multi unit society will also be vested m the Registrars of the Provinces 
where such branch offices are situated and lhe> will also have the power to call for such 
returns and information from t! e branches of multi unit societies as they can call for from 
single unit societies registered bj them 


[2«if March. 1942 

An Act to provide for the vicorporohon, regulation and 7innding up of co^ofero-i 
live societies wth objects not confined to one provuicey 
Whereas it is expedient to provide for the incorporation regulation and 
winding up of co operative societies with objects not confined to one province 
Tt is hereby enacted as follows — 

Short title extent and ^ (') Th'S Act may be called The Multi 

application UNIT Co operative Societies Act, 1942 

_ (2) It extends to the whole of British India 

(3) It applies to all cooperative <ocieties with objects not confined to 
one province incorporated before the commencement of this Act under the 
Co operative Societies Act 1912 or under any Act relating to co operative socie 
ties in force in any province and to all co operative societies with objects not 
confined to one province to be incorporated after the commencement of this 
Act 


Co operatne societies to 
which this Act appi es regis 
tered before commencement 
of thi* Act 


2 (1) A co-operative society to which thts Act applies which has been 
registered in an) province under the law relating to 
CO operative societies in force in that province shall 
be deemed m any other province to which its objects 
extend to be dul) registered in that other province 
under the hw there m force relating to co operative 

Societies but «hall save as provided in sub sections (2) and (3) be subject for 
all the purposes of registration control and dissolution to the law relating to 
CO operative societies in force for the time being in the province in which it is 
actually registered 

(2) Where any such co operative society has established before the com- 
mencement of this Act or establishes after the commencement of this Act i 
branch or place of business in a province other than that in which it is actuall) 
registered it shall within six months from the commencement of this Act or the 
date of establishment of the branch or place of business as the case maj be 
■furnish to the Registrar of Co operatixe Societies of the province in which such 
brandi or place of business is situated a cop) of its registered b) laws and shall 
at an) time it is required to do so b) the «iaid Registrar submit an) returns and 
supply an) information which the said Registrar might require to be submitted 
or supplied to him b) a co^jperatiae socict) actuall) registered in that province 

(3) The Registrar of Co-operative Societies of the province in which a 
branch or place of business such as is referred to m su!>-section (Z) is «ifuate I 
ma) exercise in respect of that branch or place of business an) powers of audit 
and of inspection which he might exercise m respect of a co operative •ociet) 
icluall) registered in the provance 

3 (1) A societ) which might if its oljects were confine’! to me province 

le regi«lere«! as a co-ooeraMve soact) in an> province 
_Co-«i^rat »e es to law relating to co-operative soceties n 

force in that provance «ba!l ro*\Mth«*ar * rg tba* i i 
o’ljects are ro» cm^retl to the provance n w! ch its 
pnnopa! place of hu« ness is to « _a*fd **-e~e*l 
for the purposes of registration as a eo-eperat ve soe-e’v ta lie s ’aa cl I > m 
that provance and mav be reps’ered bv the Regu’ra' of Co-opesa’ire m 


which th 1 Art appl es rens» 
temi after conmeneerpent 
of th s Art 
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of that province in accordance with the law relating to co-operative societies for 
the time being in force in that provmce» and if so registered shall be deemed in 
any other province to which its^objects extend to be duly registered in that 
other province under the law there in force relating to co-operative societies 
but shall, save as provided in sub-sections (2) and (3), be subject for all the 
purposes of registration, control and dissolution to the law relating to co-opera- 
tive societies in force for the time being in the province in which it is actually 
registered. ' 

(2) Where any such co-operative society establishes a branch or place 
of business in a province other than that in which it is actually registered, it shall 
within six months from the date of establi«:hmenf of thcbrapch or place of busi- 
ness furnish to the Registrar of Co-operative Societies of the province in which 
such branch or place of business is situated a copy of its registered by-laws, and 
shall at any time it is required to do so by^the said Registrar submit any returns 
and supply any information which the said Registrar might require to be sub- 
mitted or supplied to him by a co-operative society actually registered in that 
province. 

(3) The Registrar of Co-operative Societies of the province in which a 
branch or place of business such as is referred to in sub-section (2) is situated 
may exercise in respect of that branch or place of business any powers of audit 
and of inspection whidi he might exercise in respect of a co-operative society actu- 
ally registered in that province. 


Appoinlmtnt and powers 4. (1) The Central Govemment may, if it thinks 

of Central Registrar of Co- 6t, appoint a Central Registrar of Co-operative Socie- 
operative Societies. ties. 

(2) The Central Registrar of Co-operative Societies, if appointed. sKall 
exercise in respect of any co-operative society to which this Act applies, to the 
exclusion of Provincial Registrars, the povvere and functions exercisable by the 
Registrar of Co-operative Societies of the province in which such society is 
actually registered. 

5. If any co-operative society fails to furnish the information which it ts 
required to furnish by or under sub-section (2) of 
Penalty for failure to fur- section 2 or sub-section ’(2) of section 3, or to sub- 
nnder * th°s"Act!” mit any return required to be submitted under either 

of those sub-sections, the society, and any officer or 
member of the society responsible for thd failure, shall each liable to fine whifch 
.may extend to fifty rupees, and the registration of the society may^ at the discretion 
.of the Registrar of Co-operative Societies of the province in which the society is 
. actually registered, be cancelled . 

6. The Central Government may, by notification 
Power of Central Gov- Jn the Official Gazette make rules for carrying into 
emment to make rules. •• i o 

cftect the provisions of this Act. 


THE MUNICIPAL TAXATION ACT (XI OF 1881) .> 


Yetf. 

No. I 

1 Short title. 

Amendments. 

mi 

XI 1 

I 1 

The Municipal Taxation Act 

'Repealed in part X of 1914; X 

1 of 1927; Am . XXXV of 

1 1934;zeeXinof J689,S.20. 


LEG. RF.F. Proccedintrs in Council, see itW.. Supple- 

. ’Tor Statement of ObJeetj and Rcasoos, raent, pp. 9CM and 915. and ibid., 1S3J, Su^* 
''s'"' of fnditfi IBSO, P. V. , p. 193; for plemcnt, p. 250. 
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“Muniapal 

defined 


A A ,, . A A t t it I A- if . rf&n/or>’, 1881 

An Act to ff;vc po‘tcr to prolitbu the levy of Muntctpal taxes in ccrtavt cases 
WjieR£as it 15 expedjwi to empower the Governor Genera? ta Counc:? to 
Preamble prohibit m certain cases, the levj of municipal taxes 

. , pajable by the persons in the military ‘fnavall ^for 

air force] scmcc or b> (he Sccrclarj of State for India in Council, It is hcrebv 
enacted as follows ^ 

Short title 1 Th** Act may be called Tiie Municipal 

Taxation Act, 1881 

Local extent It extends to the whole of Bntish India, 

'[ * * •! 

2 In this Act “Municipal Committee” includes a Municipal Corporation 
or a body of Mumapal Commissioners constituted by 
or under the provisions of any enactment for the 
lime being m force 

3 Notwithstanding anything contained in any enactment for the time 

^ . . i. . , , being m force, the Central Government may by an 

tax ° ^ order m writing prohibit the levy by a Municipal 

Committee of any specified ta\ — 

(o) payable b> any person subject to the ‘[Army Act the Indian Army 
Act 1911 ] *(the Naval Discipline Act or that Act as modified by the Indian 
Navy (Discipline) Act 1934] ®[thc Air Force Act or the Indian Air Force 
Act, 1932] who IS compelled by the exigencies of military *| naval] ®for air 
force] duty to reside within the limits of a municipality, 

»[•**»] 

The Central Government may, by a like order, rescind any such prohibition 

*13 A Notwithstanding anything in any enactment for the time being in 
force the Provicaal Government may by an order 
m writing prohibit the levy by a Municipal Committee 
of any specified tax payable by the Provincial Go 
vemment and may by a like order rescind any such 

prohibition ] 

4 So long as any order made under section 3 prohibiting the lev> of a 

tax on any person mentioned m •[* * » •j that 

section remains in force the **[Ccntral Government] 
shall be liable to pay to the Municipal Committee 
mentioned m the order the amount which otheniise 

would have been pijnble to such Committee bj such 

person 

Pro\ided that the '^[Central Government] shall not be liable to paj any 
sum m respect of an> horse which such person is bound b> the regulations of 
the service to which he belongs to keep 

5 So long as anj order made under '■fsection 3 A] prohibiting the lev) of 


Power of Pfovmci 1 
Government to prohibit levy 
of taxes on it 


Central Government to 
pay taxes referred to m sec 
tion 3 


NOTES 

1 Inserted b> Act \\XV of 1934 S 2 
^"Mnserted b> Act \ of 19^, S 2 and 

• repealed h> Act \ of 1914 
•Subittufcd for *Am> D»eip! new's 

Reel lit on Act or the Ind an Art 

of War" Act \ of 1927, S 2 ard Svb 

• Substituted Ia Act \I\ of IPJJ 

• Jn«frtfd b' ^rt cf 192^ 


• The words “or (f>) payalle by the Secre- 
tary of Sttto for India m Coenal" orut rd 
by A O 19J7 

• Inserted by 

• The words “clause (•> of’ ecu fJ by 
t'Sd 

••^ubst tuted for "Seert ary of S.i-e f v 
Ind>a »n Cocmnl* It t**S 

ti ^uS«t r'ej fer "mi Secretary cf e 
in Cou'inr bir 

•rSelAjluted f-x "sectjc^ 3* It 
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• any tax payable by the ^[Provincial Government], 

Payments to be made m remains in force the said ^fProvincial Government] 
sechonS^A^* ° liable to'pay to the Municipal Committee, in 

lieu of such tax, such sums (if any) as an officer 
from time to time appointed jn this behalf, by the Provincial Government 
may. having regard to all the circumstances of the case, from time to time 
determine to be fair and reasonable. 


6 If any question arises whether any duty is military ®[, naval] ®[or air 
n..- force] duty within the meaning of this Act the deci- 

srising under this Act. of the Central Government thereon shall be 

conclusive. 1 

If any question arises whether any person is compelled as aforesaid 
to reside within the limits of a municipality or is bound as aforesaid to keep 
any horse, the decision thereon of such authority as the Central Government may 
from time to time, appoint in this behalf shall be conclusive. 


THE MUSLIM MARRIAGE DISSOLUTION ACT (1939). 

Sec UNDER Dissolution of Muslim Marriage Act (VIII of 1939) at 
p. 2246. Supra. \ 


THE MUSLIM PERSONAL LAW (SHARIAT) APPLICATION ACT 
(XXVI OF 1937). 

[Am., Ad vm of m9.] 

[7th October, 1937.^ 

Aft Act to make provision for the application of the Muslim Peryonal Law !• 
(Shariat) to Muslims in British India, 

Whereas it is expedient to make provision for the application of the 
Muslim Personal Law (Shanat) to Muslims in British India ; It is hereby 
enacted as follows: — 


...... 1. (1) Tills Act may be called The Muslim* 

Short title and extent . Personal Law (Shariat) Appucation Act, 1937. 

(2) It extends to the whole of British India excluding the North-West 
Frontier Province. 

2. Notwithstanding any custom or usage to the contrary, in all questions 
Applitalion oi Personal (save quelions relating to agrkuUural land) regard- 
Law to Muslims. intestate succession, special property of females. 

including personal property inherited or obtained 
under contract or gift or any other provision of Personal Law, marriage, dis- 
.<olution of marriage, including taluq, Ha. sihar, lion, khulo and mubaraat, main- 
tenance. dower, guardianship, gifts, trusts and trust properties, and wakfs 
(other than chanties and charitable institutions and charitable and religious 
endowments) the rule of decision in cases where the parties are Muslims shall 
be the Muslim Personal Law (Shariat) . 

Power to make a decla- 3. (I) Any person who satisfies the prescrib- 

raiion. cd authority-— 

(o) that he is a Muslim, and 


LEG. UEF 

* Substiluted to A. O.. 1937. 

» Inserted by Act XXXV of 1934, S. 2 
and ^h. 

P Inserted f.> X of 1927. S. 2 and .Sch 
NOTES. 

Bee. 1 —The Mustim Per^onat Law Av- 
I Act, iy}7, cunccllcd ihc provision* of 


S. 4 of the Ajmer Regulnlion of 1877. This 
cancellation will however not affect the sub- 
ject-matter of suits instituted before the 
date of the enactment of that Act (i e.) in 
1937. The resuti is that suits instituted be- 
fore 1937 must be decided under the provi- 
sion* of the ReguJation of 1877, WO A.M. 


I..J. y. 

See. a.— The effect of S. 2 of the Sharwt 




S 6] Mus Pehs La« (Shariat) Appucatiov Act (XXVI or 1937) 3695. 


(6) that he IS competent to contract within tho mcamnir ot 
the Indian Contract Act, 1872. and ^ 


Section 11 of 


(r) that he is a resident of Cntish India, 
ma> by declaration m the prescribed form and filed before the Dre^rr.hoH 
authontj declare that he desires to obtain the benefit of this Act. and thewi^r 
the provisions of section 2 shall apply to the declarant and all his minor children 
and thar descendants as if m addition to the matters enumerated therein adoption 
%\ills and legacies were also specified ^ ' 

(2) Where the presenbed authority refuses to accept a declaration 
under sub section (1), the person desinng to make the same appeal to such officer 
as the Provincial Government may, by general or special order, appoint m this 
behalf, and such officer may, if he is satisfied that the appellant js entitled to 
make the declaration, order the prescribed authority to accept the same 


Rule making Power 


4 (1) The Provincial Government may make 

rules to carry into effect the purposes of this Act 
(2) In particular and without prejudice to the generality of the fore- 
going powers, such rules may provide for all or any of the following matters, 
namely— i 

(o) for prescribing the authority before whom and the form m which 
declarations under this Act shall be made 


(6) for prescribing the fees to be paid for the filing of declarations and 
for the attendance at private residences of any person in the discharge of his 
duties imder this Act, and for presenting the times at which such fees shall be 
paj able and the manner jn which they shall be levied 

(3) Rules made under the provisions of this section shall be pub 
hshed m the Official Gazette and shall thereupon have effect as if enacted in this 
Act I 


5 The District Judge may on petition made 
Dissolution of marriage by a Muslim married woman dissolve a marnage on 
by Court in cert un circum any ground recognised by Muslim Personal Law 
(Shanat) [Repealed by Act 'VTIX of 1939J 
6 Provisions of the Acts and Regulations mentioned below shall be 
P , repealed m so far as they are inconsistent with the 

* provisions of this Act, namely — 

(1) S 26 of the Bombay Regulation IV of 1627, 

(2) S 16 of the Madras Civil Courts Act 1873, 

(3) S 37 of the Bengal Agra and Assam Civil Courts Act, 1887; 

(4) S 3 of the Oudh Laws Act, 1876. 

(5) S 5 of the Punjab I-aws Act, 1872, 

(6) S 5 of the Central Provinces Laws Act, 1875, and 

(7) S 4 of the Ajraere Laws Regulation, 1877 


Act IS to make ihe Mussalman L3'\ expressly 
apijicable to subjects w hich under the terms 
of prcMous Acts and Regulations had to oc 
decided on principles of e<juit> and coo>' 
cicnce Tliat section can ha« no eflect in 
regard to decisions >\hich capresslj inter 
pjTt Mussalman lj« «o as lo mb l luie 
for them the Mews of Muslim junsts oo the 
same poinf I L R (1?^) 2 Cal 4M=« 
C \\ S 974SIW0 Cal V)1 

Sec 3 — pet non unocr ^ 5 (t«n» re 
ji»alrd> sfch.ch pendip before the !>•* 


Irict Judge on ih- date when the rcpsMlirg 
Act of 1939 came into force does not auto- 
matically lapse, and a fi/aj order losied by 
him on that petiUon after the repeal of the 
Act IS not, therefore, rj ftr/r There 
being no proiision la the rejealir* An of 
1939 affecung procced.'yrs srtich fcid bren 
snitated under Act of IV37 when it irai le 
force and were yeada-g at the i of its 
repeat, the taa**CT is t9sefT>-*J I7 S <> (/) 
cf the General Classes Act I L. R (t^l) 
LJi 773=« r L K Ui J73 
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THE MUSSALMAN WAKF VALIDATING ACT (VI OF 3913)." 


m 

Qj 

short title. 

Amendment. 

1913 

VI 

The bfussaltnan Wikf 

Vali- 

See XXXII of 1930 v 



dating Act. 

1 



PREFATORY NOTE. — The following is the Sutement of Objects and Reasons 
annexed to the Bill • — 

The object of this Bill is to remove disabilities and great hardship that has been 
created by the recent decisions of the Privy Counal in Abdul Fata Moluimed Ishak^o’^ 
others v. Russoway Dhur Chondhury mtd Lthers (L R 22 Ind. App. 76) and other cases. 
The power of a Mussalman to make a settlement for or m favour of his family, children 
and descendants or what is known as wakf-alat-antad in the Mussalman Law, is paralysed. 

In the case above cited it was held that under Mussalman Law, a perpetual family 
settlement expressly made as wakf is not legal and valid merely because there is an ultimate 
gift to the poor and it confirmed the decision in Ashunulla Chowdhury v. Amarchand 
Khmdu, reported in L.R. 17 Ind. App 37, the principle of which was approved in a subse- 
quent case of Abdul Gaftir v. Nicamudtn (L.R. 19 Ind. App. 170) where it was laid down 
that a gift is not good as wakf unless there is a substantial dedication of the property to 
charitable uses at some period of time or other. 

The decision does not fix any limit of time, u simply says "some period of tirue or 
other”. It does not define what is “substantial dedication”. Thus it introduces the 
greatest uncertainty m the law, and is generally opposed to the true principles and correct 
exposition of the Mussalman jurisprudence. The Bill is intended only to reproduce the 
Mussalman Law of IFoi/m/c/mw/ud in a codified form with certain safeguards for the 
authenticity of the uakf-nama and for preiention of fraud upon creditors or otherwise. 

It IS not intended to codify or define tJie general law of Wakf which must be govern- 
ed by the Mussalman Law. The Bill is a simple one and the important provisions are as 
fbllows ‘— 

Clause 3.— Defines the power of a person professing Mussalman faith to create wakf. 

Clauses 4 and 5— Are intended to secure authenticity of IVakf-nama and prevent 
fraud upon creditors oi otherwise. 

Clause 10.— Deals with testamentary wakf. 

Clause 11. — Deals with registration of wills and empowers the persons mentioned 
VhtTtm \o hvit \ht \ 

(See Tort St George Caselte, Pt III, 28th March, 1911, p 240.) 
is« ActXXXIIof 1930.J 


l7tJiMarck. 3913 

An Act to declare the rights of Mttssalmans to make settlements of property hy 
UKiy of "wakf" in favour of their families, children and descendants. 
Whereas doubts have arisen regarding the validity of wakfs created by 
persons professing the Mussalman faith in favour of themselves, their families, 
children and descendants and ultimately for the benefit of the poor or for other 
religious, pious or charitable purposes; and whereas it is expedient to remove 
such doubts. It is hereby enacted as follows: — 


Short title end citteot H,,0) The Mussae- 

‘ MAN Wakf Validating Act, 1913. 

(2) It extends to the whole of British India. 


LEG. REF. 

' For Statement of Objects and Reavsns, 
sec Gasette of /ndu, 1911, Ft. V, p. 107; for 
Report of Select Committee, see ibid., 1913, 
I*t. V, p. 39: and for Proceedings m Counal 
see ibid., 1911, Pi. VI, P 402, and ibid. 
J’l. VJ, pp 29, 65, and J47. 

Sec. 1.— The Mus«alman Wakf Validat- 
ini{ Aet 14 not rttrosnectlve In its effect. 43 
M 1. I 3X5=40 Cal. R2f>=49 I.A. 153 (P. 
^VOii3 M.L J. 166 (PC). See etso SO 1. 


'H8=!05 I.C. 647 
^ C.W.N. 18; 19 
F-'XJ*; I-C. 701=43 C. 158; 44 A. 

I; 27 1C. 96=19 C.W.N. 76. The Act 
merely defines what is valid wakf but it does 
not purport to deal with the validity or 
othenvisc of wakfs. ihe objects of which 
a" «n<iefinitc or uncertain 130 I C. 556= 
1931 S. 75 The Act of 1913 was intended 
to expand the law relating to the creation of 
a wakf and not to restrict it and a wakf 
which >\ou!d have been "considered a goo^ 






S 3] The Mussalman Wakf VAiiDATihn Act (VI or 1913) 3(597 

Definitions (here is anything repug- 
nant m the subject or context, i b 

(1) “ Wakf ’ means the permanant dedication b> a person professing the 

Mussalman faith of anj property for any purpose recognized bj the Mussalman 
law as religious pious or charitable caiman 

(2) “Hanafi Mussalman" means a follower of the Mussalman faith who 
conforms to the tenets and doctrines of the Hanafi School of Mussalman hw 

3 It shall be lawful for am person professing the Mussalman faith to 

, create a wakf which in all other respects IS m accord- 

ertat? ceriL Sr”' provisions of Mussalman hw, for the 

following among other purposes — 

NOTES 

a\akf before the Act was passed could not 
possiblj be considered a bad wakf owmi; to 
anj-iJung contained in the Act 4 Luck 
101=1929 O 25 The Mussalman Wakf 
Validating Act of 1913 had no rctrospcctue 
effect and it was only by the later Act of 
1930 that jt "was made to applj to wakfs 
created before 1913 and then only if any 
right, title obligation or liability already ex 
istmg -was not affected A mortgage created 
before 1930 cannot therefore be affected in 
these Acts 1938 OWN 67=1938 Oudh 
69 If there can be a s alid w akf subsequent 
to the Mussalman Wakf Validating Act 
apart from the provisions of the Act where 
the wakf makes provision for the family 
of the wakf then the test to be applied to 
ascertain its validity would be the same as 
that applied to cases decided before Act VI 
of 1913 namely, that if the effect of the 
deed was to give the property substnntiall} 
to charitable uses it would be ^*ah(l but if 
the effect of the deed was to give the pro 
petty m substance to the settlors fam«l> 
then It would be invalid under Malomedati 
law 1940 A L J 504=1940 A W R <K 
C ) 429=1940 All 462 The Wakf Valida 
ting Act allows the settlement of properties 
in perpetuity m fa^ou^ of the famil) child 
Tcn or drscriid,nl! o[ a prrson brloosins to 
the Mussalman faith II2 I C 623 uL- 
19>9 A 180 Under the Act, where a d^i 
cation IS made m favour of ones own des 
cendants generation after 
not necessary that there should be an imme 
diate or concurrent gift m f3>our of 
Clous or charitable object It is enough if 
there is an ultimate gift m fa>oiir of such 
ob!ectl as are considered P'®”!. 

rhirttablr or mrr^otioosjodrr 

Art. ira 


whom tfe waVf '** , , J O \\ N ^6 
Vi« fsTi If or dewndsnl* ' r " »i ».tt 

~19%0 O ‘09 An r>«n»Ut «.fi 

CCM-«53 


made before the Act is void 50 I C 77 
=6 O L J 80 A trust for shves and de 
pendants is not within the terms of the 
Wakf Validating Act VI of 1913 or Act 
XWII of 1930 giving retrospective effect 
to the earlier Act 59 I A 74=34 Bom 
L R 510=62 M L J 371 (P C ) The 
fact that a wakf is made under Act VI of 
1913 does not exclude the principles of 
Muhammadan Law from application 16 
L 432 The itllimatc gift to religious or 
charitable purposes must be implied from the 
terms of the document and cannot be ira 
plied from the mere -fact that the testator 
was purportmg to make a wakf Wlicre a 
xeltlor direcied that the dwelling house 
should be used b> himself and his heirs ami 
as regards income from the rroperties, he 
directed that a specified fraction should be 
spent on charitj the remainder being spent 
on himself and his lieirs but there was no 
provision as to the destination of the income 
after the fiiliire of lieirs. hftd lint the w-ikf 
wns inwhd both under the Mnhomedan Ijiw 
and under the Miissilmm Unkf Vntidating 
Act fA C 901=37 C W N 741=1933 C 
736 

Sec 2 —Mere u>e of the word wikf" 
m a deed after Act VI of 1913 cannot ne 
ccssirilj imnlj a de hcalion to the poor an ! 
the u«e of tiie word will not operate to make 
the deed a valid ded cation m law The iilti 
mate object of the wakf should le implied 
bj use of proper words It must contain 
an im|licd reservation tlat the ultimate 
benefit from propertr thoull go for a reJi 
giout. pious cliaritable purpose of a per 
manent character 52 A 745=1930 K K37 
= 1910 A L J 9> 9fr aho SOWS 
1302 

Sec 3 —As to applicalilti of sect on, 
sff |92s N 10 9rr also 37 C S 393 
Iwhere it m-as held that tie waVf dJ not 
come vnOer this seel on bjt ca-sr wit* n ihe 
rsetrttvi of S 2 (r) of t* e \ct of 
In order ll at a l>ene'’mr 5 under a *a\f 
can claim the pto'eci vi u-i-’er 1‘^e JJuJtal 
man Wakd \ al Ul nc Act of 19J3 hr r-rii 
cstaUd t*at fi * ‘I ‘7«‘ ' t/'T 

categcrtiex V'rrl »icl »n t* e ^ft. ' 

farrlr cf tW »ft r (3) t>,e C* m cf 
t»-e .ettW. (t) t»e devT-^**-. cf t'e let 

Itor .1 C 3 c‘ ‘7 • ^ * 

(1) a »' e -e—i f IZ 
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NOTES 

the same house as the settlor and dependent 
upon him for maintenance and (2) all those 
connected s\ith the settlor through a com 
mon progenitor or bj ties of common lineage 
44 Bom L R 236 See also 44 C W N 
974=1940 Cal SOI Where the major por 
tion of the income is dedicated by the deed 
of w-akf to the upkeep of a mosque and the 
allowance fixed for the daughter m law and 
her daughter has been given to them not as 
the wakifs heirs but as Mutawallis of the 
wakf propertj so that the wakf cannot pro 
perly be said to be one for the maintenance 
and support of the svakif s family the Mus 
salman Wakf Validating Act has no applica 
tion and the deed of wakf in question is not 
in\alid Owing to the provisions of that Act 
1936 OWN 165=1936 O 213 (F B ) 
The provisions of Act VI of 1913 though in 
terms declaratory are not retrospective 40 
M 116=32 M L J 101=44 I A 21 (P 
C ) (Affirming 34 M 12=6 I C 1) 
The Act has no retrospective effect and 
solely refers to wakfs created after the 
Act 39 B 563=26 I C 906=16 Bom L 
R 977 See also 53 M L J 166 <P C ) 
Act validates a trust only when the ultimate 
benefit is expressly or impliedly reserved for 
the poor or for any other purpose recognis 
ed by the Ivlussalman law as a rel gious 
pious or charitable purpose of a permanent 
character lOa I C 155 See also 93 I C 
14=1926 A 378 A wakf for the mam 
Icnance of the wakif s family is invalid if 
there is no ultimate gift for a rel gious 
pious or charitable purpose I L R (1940) 
2 Cal 189=71 C L J 432=44 C W N 718 
=W0 Cal 417 If the ultimate gift to the 
poor or to pious religious and charitable 
purposes is postponed till after the extmc 
tion of the family children or descendants 
of the wakif the svakf would be valid al 
though the ultimate gift to such purposes is 
remote If such an ultimate gift is more 
remote that is if it is to take effect on the 
ext nction of a more extended group of per 
sons as for instance heirs how low so ever 
of the wakif the dedication by way of wakf 
substantiallj for the maintenance of the 
wakif 5 family children and descendants 
would not be valid under the Wakf Validat 
mg Act For the body of the litirs would 
incUule even the distant kindred most of 
wiom would not be descendants how low so 
ever of the wakif and could not be regarded 
as members of lus family I L R (1940) 
2 Cal 4M=44 C W N 974=1910 Cal 501 
See also 44 Bom L R 236 A wakf which 
IS against tl e Mai omedan Law of Inherit 
ance an I wl icli cxclules the principal I eir 
IS not invalid un Icr S 3 of tl e Act Tic 
words wh ch m all other respects is in ac 
cordance wiili ihc provisions of Mtissalman 
Law m tl at section do not refer to tic 
Law of inheritance but the law of wakfs as 
governed by Mussalman Law hurthcr sub 
cl (a) a lows a wakf for tie n a ntenan t. 
»"d I ifpcrt wfoffv Of I art ail) of his 


family children or descendants The ex 
pression familj children and descendants 
does not mean the family or children or 
descendants as a class but may mean only 
some persons of a particular class Under 
Mahomedan Law a valid wakf can be creat 
ed in favour only of some members of the 
family or some of the children or descend 
ants whether males or females and to the 
exclusion of others I L R (1938) Lah 
43«40 PLR 220= (1938) Lah 453 
The maintenance and support of the 
family children or descendants of the 
wakif does not come within the 
phrase other purpose recognised by Mus 
salman Law as pious used m the proviso to 
S 3 for maintenance of these persons or 
class of persons is expressly mentioned m 
the body of that section I L R (1940) 2 
Cal 464=44 C W N 974=1940 Cal 501 
The Mussalman Wakf Validating Act has 
not effected any change m the law The 
proviso to S 3 of the Act does not make 
valid a wakf winch t$ religious and pious 
only without being also charitable The 
ob/ect of the Act was to declare the rights 
of Mussalmans to make settlements of pro 
perly by way of wakf m favour of their 
families etc 40 L W 806 A bequest 
for charitable and religious purposes is 
void for uncertainty Both these objects 
are void for uncertainty individually as they 
are correlated with each other, even jf one 
of them be held to be uncertain the entire 
wakf must fail and such bequests cannot be 
enforced by the Courts 1935 L 596 The 
executant of a wakfnama provided that the 
surplus income of certain properties should 
be utilized towards certain pious works to 
wards the maintenance of a certain private 
tomb There was a further clause that the 
settlor could make arrangement regarding the 
tank gardens etc mentioned m the deed 
Held that there was an ultimate benefit for 
a pious or charitable purpose and that the 
dedication was valid 133 I C 657=35 C 
W N 1159 Held also that the reserva 
tion clau'c regarding the tank gardens etc- 
did not affect the dedication (governing 
principles applicable to the construction of a 
wakfnama stated) Effect of use of the 
word )vakf indicated Jbtd A wakf ties 
cntiing the ultimate object of the benefit as 
charitable purposes highly commendable 
according to Hanafi school («m»r » katr 
men to banaunb tia^ab lunwfUi rcada muna 
ri6 lun kliarch here) is not valid according 
to Mussalman Wakf Validating Act unless 
the author of the wakf specifies a particular 
object and (hat particular ob/ect is recog 
niied by the ^iahomedan Law as religious 
pious or charitable and is of a 
character IS Luck 586=1940 O W N 
6S!>=1W0 Oudh 324 

I A 71 But tri 46 C W N 561=1WZ 
Cal 160= 74 C L J 271 IWl All Ua 
Tlie mere use of the word wakf m a deed 
after the passing of Act \ I of 1913 cannot 
ncceswil) impl) a dedication to the pcoft 
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, , NOTK after tlefrajinpr tlic expenses 41 I C 

The ultimate object of tlie wakt lias to be The expression ' famtiy’ mclmfes onh 
implied bj use of other words 1930 A persons residing m the house of the donor 

837 The object of the proMso to S 3 is for sshose maintenance the donor ^ 


that it should appear on the construction of 
the instrument of wakf that the ultimate 
,,bencfit is either exprcssl> or imphcdlj re 
served for the poor or for anj other purpose 
recognised bj the Mahomedan Law as a 
religious or charitable purpose of a perma 
nent character The word ‘wakf there 
fore used in S 3 should not onlj salisfj 
the definition of that word given m S 2 but 
should also satisfj the limitations of the 
proviso before a wakf can be adjudged to 
be lawful within the meaning of the Act 8 
OWN 1302 Wlien a definite rule of 
Mahomedan Law is laid down hj the legis 
lature it must follow that it overruled cer 
tain interpretations which did not find favour 
with Uie legislature 1930 A 837 AVliere 
a person executed a ivchpuima and placed 
the mutavvalli in possession of certain pro 
perties but the deed did not contain an> 
direction for an ultimate benefit to religious 
or charitable purposes /leW that a valid 
wakf was not constituted 129 I C lo3-- 
1931 0 133 Where the annual profits of 
the wakf properties were Rs 700 a >ear and 

ato deductms the expenses «tach »ere 

inecified in the wakfnama the aggregate of A executed n tcoHiwmo in which he made 

K t .. n. ‘TI. (l.a R« nrnvKinn rtol nf hi« nrntsdtrK tnr itio m>im 


, , inc (lonor IS respon 

sible and consequent^ remote cousins m tlie 
fourth and fifth degree do not come within 

"" ‘1™ ° S. A L R stw A , aU 

m-i) be t-il.dh created ,n fa, our ot eerta.n 
members of the hmilj to the exclusion of 
Others Considerations of expedienev can 
not prevail with the Court to introduce 
words into a section which are not there 
Tlic ancient Miissalman text writers do not 
discountenance the idea of a settlement m 
favour of some onlj of a class though it 
niav be at variance with the principles of the 
law of inheritance 125 I C 33=1930 S 
318 A daughter m law living m the same 
house as the settlor and maintained bj him 
IS undoubtedi) a member of the familv of 
the settlor 1930 A L J 109=1930 A 169 
=S! A 40 Wliere the executant of a 
wakfnama provided that religious and elm 
ntable objects should continue to be per 
formed permanentlj and in perpctuitj «o 
that the> maj benefit mj soul htld that the 
wakf satisfied the requirements of the pro 
viso to S, 3 even though there was no jpeci 
fication in the deed it«elf of such religious 
and charitable objects SOWN 1302 


vvltich came to Rs 223 the balance of Rs 
47S was to be spent bv the mutwalhs m 
equal proportions for the *n^‘"*?’‘?**^* , . 
themselves and their children htla that 
that wakf was valid by virtue of cH (<i) 
and (6) of S 3 of the Act provided the re 
duitements of the proMSO leached to tU 
section were fulfilled 8 0 *^7^ 

Under the Act it is open to a Mussalroan to 
create a v^akf of proj erty 
oerfecth valid even aid oiigh the ii come 
Sunng his own *"c7e 

If. hia own support and so long as ^ 

lyTabd^'even 'fhe^dlfiorsp^^^^ 

his lifetime IP ilirections 

Itot hi's Spemlitute “P™ ’"ti/tmu _ 

ritoble ob.eets sb. be ™>,e „ a common I neage Tlie neplews of tie 

of the income of t P *oms settlor are in this sense tie members of 1 s 

IS admitted that nc ‘ , v. object* the famil) It couM never lave been tie c! 

fcliRipus would be tl at he jeet of the legislature to cxclu 'e jxrsoni 


provision out of lus propertv for the mam 
tennnee of his deceased brothers wif6 and 
another deceased brother s children The 
provision was challenged as invalid as being 
m contrvvention of ^ 3 (0) of the Act 
Ter Aoha Haidar J — //c/rf that the de 
ceased brothers son comes within the mean 
mg of the word 'famtlj' as uscil m ^ 

3 (<i) of the Act 11 I-ih I J 4WssI9:9 
L 721 The word fnmilv in *5 3 (o) 
vws mien led to be used m a vrrj large amt 
exiciisvc sense TecInialN tic word 
familj maj le taken to mean the collective 
Iod> of pcr<-ons who live in one house and 
ui ler one head or manager an I inclu les 
witim Its foil a 1 ousel oil consisiin^ of 
parents ehii Iren and servants an I as tl e 
case may be lodgers or boarders I opidarly 
however the term indicates persons dneend 
cl from one common progenitor an I I a 


upon rchgious ana c „ a, he 

only possible conciusio ^tc 

utilised a It e Hanafi law tWs 

for such otjects Un ler 1^ , j ^ ^ 

„ suffiaent *» O „ not purely a de 

1927 O ^ not retrcspeclne »" 

claratorj ,nval I »n its mcep- 

its operation A . sut sequent pass 

tion Is nat V C ^=2^ C N 

mg of Ihougl no‘ governed 1' 

18 A ,f ll e don mat ng f t 

the Act will ' ’f ,»w. cra”tor was a 

pose and tie *econ*arv a'»d 

ihanuble ,0 scev-re fc' b» 

jubsidiarv t>«tr-e** 

daushters am 1 irp-‘ ‘ 


were related Iv Uoo<l merelj /v 
son of the fact that t* ev d 1 rot rr» *e n 
tie louse of tlie ictl’or or that l‘•e seti’or 
was not norT-allv rr*pors'^V for t’e r r-j •> 
tenanee 19V1 A 1 J ir»>-*2 A Vo- 
1933 A 169 M A ** 1V< 1 C CJ' (A > 
•Tar' h“ as nelj * -g non re. *c-f rr’i «» — 
Prov»s on n s'ee 1 fer “ ♦'-I'.^e t' i 

|.cT>orv— \\1 rt* I 


tf»wa».fd<'sr>ti- 
p c <rt» 1* e w kVf It 
»**e“'T ef an eT’-rsi 
p ti»a*f < I -e 


W» - 
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(o) for the maintenance and support wholly or partially of his family, 
children or descendants, and 

(h) where the person creating a waW is a Hanah Mnssalman, a\so ior 
his own maintenance and support during his lifetime or for the payment of his 
debts out of the rents and profits of the property dedicated 

Provided that the ultimate benefit is »n such cases expresslj or impliedly 
resened for the poor or for any other purpose recognised by the Mussalman 
Ian as a religious pious or charitable purpose of a permanent character 


NOTES 

such final reserv'Stion can be impUeii on a 
failure of heirs of the donor 10 O 8. 
A L R 896 The ^\ord descendants in 
S 3 cl (o) includes persons descended from 
the settlor both m the mate and m tne fe 
male line The descendants n the female 
line not residing in the house of the settlor 
and not maintained b> him are will in the 
Act and cannot be e-^cludcd from its pur 
vieu 1930 A L J 109=123 f C 369= 
1930 A 169 Under S 3 (b) it is lawful 
for a percon to create a wakf for t«e paj 
ment of his debts out of the rents and profits 
of the property dedicated 67 I C 77=34 
C L J 444 

Sec 3 (a) pAaftLY — Aoopteb sov — 
The word familj"* in S 3 (c) ts used bs 
the Legislature m its broad popular sense 
so as to include all persons ds« ended from 
a common progenitor 19-10 A L J o99= 
1940 All 383 From the fact that U was 
adopted bj A who had executed a wakf and 
resided with him during Ins lifetime he 
(JIf) must be held to be dependent relation 
of A and therefore comes within the defini 
tion of famil> in S 3 iWa L 414 Tlie 
word ‘family as used m S 3 (a) of the 
Act includes the brother or .‘-e n dant 
of the brother «o as to entitle them to cla m 
TO be the subjects of a \3hd wakf !93a L 
251 The fact that a person annot fikc 
benefit under the wakf on the grotrd that 
he is not a member of the 1 imih ol the 
w-akf is not sufficient to set it aside m its 
entiretj 1933 L 414 

Sec 3 Proviso Scort —The pres so to 
S 3 does not effect anj change in the Mus 
1»m conception but simplj states what the 
Muslim 1! cUccl o -hit pro*, so 

loilEcd l>) lit pnnpfcs 

S’O'in'!"' >»• 

to ilem tlcre are two d stinct pmciptes 
OM 15 aiulocous Of'-t-r d elTtne 

The other principle is that a wakf will not 
r 1 t!,,. mire sTicucness OT Uncertainty of 

!h‘c X«i, Vi v''«, «' «’»'« » T 

spe^ f I bv the waVtif 

apr' I to the benefit of the poo The pro 
%Uo 1 s \ stales that tl* u l male lamcfit 
mar if can be imphcdlj re 

' poor or for an> purjo t re 

'' ^\ljjs«3tnian Uw as rcljnom 

*’* 4 V , ,,rno f 5 t f a r n ncnl 

. •* i in tic wakfnamn If 

uatcgfi, ,Vif ‘’f ‘fi' 

''t'*- , of chirU) t! esc 


words used in the wakfnama will ivip!^ a 
gift to the poor, which iS an. effective gift 
and the wakf will comply with the provi 
sions of the Act Farther if the wakf 
deed manifests an oternding intention to 
give to chanty in the contingency of the 
failure of the descendants of the wafcif 
that would call in the application of the 
cyPres doctrine Per Klundkar J — ^If the 
objects of the wakf are indicated with rea 
sonable certainty it is not necessary that 
they should be named A gift for ‘ Kar i 
kUair (works of chanty) m a deed of wnkf 
cannot be condemned as vague and indeter 
mmate as the objects of the donors bounty 
are possible of ascertainment by reference 
to the principles of Mahomedan Law Esen 
if the expression Kar i khair does not in 
dicate the objects of bounty intended b) the 
wakif with sufficient certainty the doctnne 
of cypres could be invoked 74 C L J 261 
=1W2 Cal 180=46 C W N S61 5*^# olso 

WO Oudh 324 (F B ) 1941 All 235=1 
L R (1941) All 443 The proviso to S 
3 of the Mussalman Wakf Validating Act 
IS imperative and the absence of an express 
or implied provision for the ultimate re\er . 
sion of the property to some charity makes 
U e wakf absolutely invalid 165 I C 515 
Tilt word impliedly in the proviso to S 3 
of Act VI of 1913 has not been defined any 
where but it must mean that the reserva 
tion of the benefit for the poor, etc can be 
mlircctly inferred from the recitals m the 
deed coupled with surrounding circumstan 
CCS 1936 A L J 231=1936 A 404 But 
where a deed of wakf alal aulad contains no 
such indication and it is impossible to say 
lliat the wakf had any such purpose m view 
even as a remote possibility and indeed 
where the wakf does not seem to have con 
Icmplated the extinction of the line of his 
descendants at all it is diffiailt to Say that 
any reservation of such benefit is implied 
(Ibtd ) A mere recital in the deed that the 
wakf-alal aulad was being made in accord 
ante wiUi law Act kT of 1913 does not 
imply that t1 e requirements of that Act 
were fulfilled A mere reference to the Act 
should not be considered sufficient as that 
Act refers to various purposes {Ihu! ) 
WTiere among other th ngs a deel of wakf 
recited that if may God forbid there he 
extinction of my descendants at any lime 
the amounts allotted above to my heirs 
<hall 1 e ntih«ed for some charitable purposes 
uccorling to the scl erne to be prepared bj 
Court and the Court shall in that ease, J are 
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4. No such wukf shuII be (lecmnl to be hivulld merely Wcaure ll,r hener.r 
resen’ed therein for the poor or other reli|;l,„„, 
or chantable purpose of a permanent nature is t- 
poned until after tlic extinction of the family rlilt 
dren or descendants of the person crcaiinfj the waJef* 
5. Nothing in this Act shall atTccl any custom 
or usage whether local or prevalent among Mussal- 
mans of any partiatlar class or sect. 


Watefs not to be imahd 
by reason of remoteness of 
benefit to poor, etc. 


Saving of local .am! 
tarian custom. 


THE MUSSALMAN WAKF VALIDATING ACT (XXXII OF I 930 ). 

I25//1 July, 1930. 

An Act to give retrospective effect to the ^fussillman IVnkf Validating Act, I 913 . 

WiiFRrAS the Mus*alman Wakf Valiihting Act, 1913, does not apply to 
x\*akfs created before its enactment; 


And wkfrka't it is expedient to validate such wakfs without infringing 
any rights contrar}' thereto which may have already accrued or been acquired; 
It is hereby enacted as follows; — 

1. This Act may be called The Mussaij^ian 
Wakp Vaudatino Act, 1930 


Short title. 


Act VI of 1913 to apply 
refrospertiv eh'*. 


2 The Mubsalman Wakf Validating Act, 1913, 
5l}aJJ be deemed lo apply to w’flW5 cjvated before if? 
commencement: 


Provided that nothing herein contained shall be deemed In any way to 
“affect any right, title, obligation or liability already acquired, accrued or incur- 
red before the commencement of this Act. 


NOTES 

power to utilise the monej onl> for such 
kare-Ukhaif as would be correct and v>l>d 
according to entire ^^ahomedan religion' It 
was held that the words kare 1 kltair were 
used in a larger scn«e <o tliat nioncj ma\ be 
devoted not ontv to ohiects of khatrat but 
for obiects which might or mirhl not be 
charitable and that the settlor deJd>erateh 
used a wider language to gl^e a greater dis- 
cretion to the Court and to the rnulwalli to 
administer the trust It was held further 
tint the condition laid down in the proviso 
to S 3 of the Mussatman Wakf \ alidstfog 
Act had not been dut> complied wtih 

Piaott 

Tht O to S 3 ®I ll- 

templateil b' F ^ p,,, ,„l,cr l-e male 

express!) or ^.^rv-aticn «>{ the t-ln 

STn'ft for tiiote 

mate t>c"r ..»Vf rnu‘t depm* on ur 

made bv a . distlo'cd t ' ' r 

mlent.on of the ,he wO'ds f 

In a case wliere me "o u» 

sabi l.Jlab- have been ,, rrr- 

t<cn crewter! m rerpctuitv and u crc 
>.»,on (or the ippo-fme-t of » 
lit for all ur-e to cc-e and a 
l!ie u'ufriKt e>f the «. 

rfserved for r>oas oban a. e r- 


an«! the wakf had in centempkafton the pos- 
sible extinction of the line of his descendants 
who were to he the principal recipients of the 
profits of the wnkf propertv, the irresistl- 
Me coneliKion is tint the wnkf intended by 
imptiration to reserve the ultimate benefit 
for the purposes emiinerated in the proviso. 
1915 A L I W7=1935 A 616 The per- 
formance of falflia ceremonies is a ’reli- 
gions pious or charitable purpose’ within the 
meaning of the proviso to S 3 WO A L. 

I 390=1940 A \V R (H.C ) 352r:lWO 
All 3RJ 

Sec# 3 and 4 — .VeifJicr of Ss. J and 4 
make the Act retrospective in its operation; 
ron«eouenilj if a wakf rrrated t>efore the 
passing of the Act was illusory and Itiere- 
fore invalid »n the e)e of the Mahomejan 
l.av\ It would not l>e validalnl 1) reason of 
anv retrospective operation of that Act. 41 
A 1=4^ I C 91 (2) = 16 A. I- J. Ft!. 

Sect 3 and 5 —A wakf does not t<. 
co-ie void merelv leratisg the wikf arrant 
rl a minor as the frit m itawal'i ?*> A I, 

I 7t« Nrr c’/s 50 A. h-Vhelld 1 C. TJS 

Sec 4: U SET— VAiJ-m-rrw^-» t st 
rsK-i’v; a'V'T'-CT or I avut — \S’<re i»e 
I tit-arv tljcci sf l‘e ic'*** r sia< lo rm-r 
a wakf fit <! i-.U*’e >“* txlr « 

*I-f "-’stT’^l-" l/ 

^Set 1"' ,*7.^7 

'V Ac* M «' 
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THE MUSSALMAN WAKF ACT (XLII OF 1923) 


Year 1 

No 1 

Short title 

j Amendment 

1923 

XLir 

The Miissalman Wakf Act j 

(Sections 2 to 13 came into force in the 

1 Madras Prt sidencj cn 1st July 1931 


PREFATORY NOTE — The following »s the Statement of Objects and Reasons 
appended to the Bill — 


For several >ears past, there has been a growing feeling amongst the Muhammadan 
community throughout the country, that the numerous endowments which have been made 
or are being made daily by pious and public spirited Muhammadans are being wasted or 
systematically misapproptitcd by those into whose hands the trust ma% have come m course 
of time Instances of such misuse of trust propertj are unfortunately so very common 
that wakf endowment has now come to be regarded by the public as only a clever device 
to tie up propertj in order to defeat creditors and generally to evade the lav under the 
cloak of a plausible dedication to the Almightj In some cases the mutwalhs are persons 
who are utterly unfit to carrj on the admoustration of the Wakf and who by their moral 
delinquencies bring discredit not merclj on the endowment but on the community itself 
It IS believed that the feeling is unanimous that some steps should be taken in order that 
incompetent and unscrupulous mutwalhs may be checked in their career of waste and mis 
management and that the endowments themselves may be appropriated to the purposes for 
which thev had been origmallj dedicated 

In some cases difficulties have arisen m finding out whether anv particular properties 
arc rcallj subject to wakf or not There are numerous wakf properties all over the coun 
trj unknown to the public which the mutwalhs are treating as their own private propertj 
and are dealing with them m any wav they think fit or necessary It therefore seems that 
there should be a 8j«tem of compulsory registration requiring a mutwalli to notify to some 
responsible officer not merely about the fact of the wakf of which he is the mutwalli but 
also the nature and extent and other incidents of the endowment Further even where a 
wakf 18 well known and mutwalli is obviously thoroughh incompetent to carry on hit duties 
the public find a difficultj in instituting suits to remove him from his post bv reason of the 
cumbrous procedure laid down m the Code of Civil Procedure It is with a view to faClli 
late the institution of such suits that a provision has been made m this Bill Lastly, there 
appears to be a general consensus of opinion amongst the Xfuhammadans throughout tlie 
countrj that there should be «onie responsible officers who may go about and find for them 
selves whether the various wakf properties scattered throughout the country are being pro 

E erlv managed or not It is not intended that Government should be called upon to bear the 
urden of appointing such an officer or Ins staff and a provision has therefore been made in 
the Bill authorising the Central Committee (to be appointed m pursuance of the provisions 
of the Bill) to lev’y a rateable contribution from the mutwalhs for the purpose of meeting 
the cost of entertaining such an officer and Ins staff ^ 

The sub joined notes on the more important clauses of the Bill ampli/j the objects and 
rca'ons of the Bill — 

NOTE<; ON CLAUSE‘S 

I Clause 2 — This provision is similar to the provision lor the mainlenance of Regis 
fers unler the Land Registration Act 1876 (Bengal Act VII of 1876) and other Acts 

2 Clause 4 — This provision is similar to the one for the compulsory registration and 
miitvrion of nsmes of proprietors i nder the I^nd Registration Act 1876 

3 Clause 11 — ^Tlus provision is intended to compel mutwalhs to keep regular accounts 
and to ensure compulsorv publication of such accounts as there is reason to bcl eve that in 
numerous cases mutwallis do not keep anv proper aecoun’s at ill It is hoped that this 
«jstem of compeil ng mutwalhs to keep and publish accounts will be a wholesome check on 
waste and mismanagement 

4 Chute 13 — ^Tlic provision is meant to give the accounts full puhlicilv so that any 
memf er of tf c public may know how things are going on w ith regard to the various endow 
ments 

S Chuse !(>, — Tlie idea as to tl c apponifmcnt of D strict Committers is taken from the 
pros mors in this respect in the Bengal Charitable Endowments Public Buildings ant 
Tsel rati Rmilation J8|0 (Bengal Regulation \I\ of J8R)) and it is expected that a sj stern 
of 1 avip" H strirt Committees viill afford a wl olcsome check on the proper management of 
waVfs in each district 

Chutes 20 to 23 arc meant to simplify the procedure regarding the institution of 
the removal of imle»iralle mutwalhs and for the appointment of sintal 
rever reeessary 

w *' expected that m tie case of every wakf after all tl * 
ire wakf 1 ave Wen earned out, there will alwaj'S be a net balance in ih 
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mutaalh ijhich may be utilized for various public purposes The Bill (hetefore eives 

rpr.,rofleGS,'<)„V;t,r^ P'»« ,£'afr 

^ud*oueS'^„d\r:ofe!;?eeSXlS^^^^^^ 

comeu.eull) or uuhout tlelrimeut (o hts other lesilimatc d„i,es The Bill tlicretore u.ies 
pon er to the Collector to delegate his pow ers so far as he may think necessary to any oerson 
whom he thmks fit and proper to exercise such powers At e> erj district headquarters there 
anvajs happen to be responsible Muhammadan officers who may very properly be called noon 
to devote a portion of their time to duties which arc obvtousli of such great importawe 
to the best interests of the Muhammadan communit> 

9 Clause 31 —Gives power to the Collector realize the duties due from mutwallis 
b> the simple procedure laid doivn in the Bengal Public Demands Recovery Act 1913 
(Bengal Act III of 1913) (Set Fort St Gtorgt GaceUf Ft III, dated 18fh October 1921 
t^94,iGn5elte 0 / /«di<j ICCl, Pt V, p m For Report of Scl Com , see ’iJid , 


THE MUSSALMAN WAKF ACT (XLII OF 1923). 

[5tk August, 1923 

AuA Act to make provision for the belter management of wakf property and for 
ensunitg the keeping and p iblicalton of proper t« r/espect of sudh 

properties 

Whereas it ts e^cpedient to make provision for the better management of 
wakf property’ and for ensuring the keeping and publication of proper accounts 
m respect of such properties, It is hereby enacted as follows — 

PreUmtnary 

Short title, extent anil, 1 (1) Hits Act rao) lie called The JiIussAlMAN 

commencement Wakf Act. 1923, 

' (2) It eKtends to the whole of British India, inchiding British Baluchis* 

tan and the Sonthal Parganas , 

(3) This section shall come into force* at once, and 


LEO SEP 

' Sections 2 to 5 and 7 to 13 were brought 
into force m the Punjab witJi effect from 
the 14th May 1924, see Punjab Caseite, 1924 
Ft t, P 418 , , 

Sections 2 to 13 uere brought into force m 

the Presidency of Bombay including Sind .-a.,. -i- •' •;v^v iv Y 

‘reS'£/erTifef?r.! 

provisions of the Act were brought into force 
tn Bihar and Ons^a from the 3rd Septem 
her, 1W5 seePiftar and Onsso Casffte, I92a, 

Pt II p 1192 

Sections 2 to 13 \sere brought into force »n 
the Pre<idenc> of Bengal with certain modi 
fications from the I«t June, 1027. «ee ^otlfi 
cation No 230 T Mis , dated the 5ih Mil « 

1077. rA/ewfM Gorftle Pt 1. n ICXt* 


Oudh 454 Where a plea i» raised before a 
District judge that the Mus<;a1mTn Wakf 
Act IS inapplicable to a particular wakf, the 
District Judge may refuse to decide il lut 
if he fM»d> It convement anl desirable to 
determine the question on the materials l>e 
fore him, he is within his jurisdiMO“ 


As AMEMn® B\ Bowasr Act WHI «*r 
|935_y}A*.Jifobi;ifi fo Bomhoy Prtndency 
All that Bombay Act WTff of 19J , 
amending \LtI of 1923 did was to 
amend with the recessao aanrt.en the Act 
of the Centra) Jegiila'urr, aM bct*“ mail l< 
read together and loth U-m 

t». rzu-idzuo 191 I C 4.’>=I9t) S -V 
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(4) The [Provincial Government) maj, by notification m the [Official 
Gazette, direct that the remaining provisions of this Act, or any of them which 
it may specify, shall come into force m the Province^ or any specified part 
thereof, on such date as it may appoint m this behalf 

_ , 2 In this Act unless there IS an> thing repugnant 

m the subject orcontext — 

(a) "benefit” does not include any benefit which a mutwalli is entitled 
to claim solely by reason of his being such mutwalli , 

(b) "Court” means the Court of the District Judge or, within the limits 

of the ordinary original civil jurisdiction of a High Court, such Court subordi 
nate to the High Court as the [Pro\incral Goiernment] maj, by notification in 
the [Official GazetteJ, designate m this behalf, ^ 

(c) "mutwalli” means anj person appointed either verbally or under any 
deed or instrument by which a wakf has been created or by a Court of compe 
tent jurisdiction to be mutwalli of a wakf, and includes a naib-mutwalli or 
other person appointed by a mutwalli to perform the duties of the mutwalli, and, 
save as otherwise provided in this Act, anj person who is for the time being 
administering any wakf property, 


(d) "prescribed” means presenbed bj rules made under this Act, and 

(e) “wakf” means the permanent dedication b> a person professing the 
Mussalman faith of any property for any purpose recognized by the Mussal- 
man law as religious pious or charitable, but does not include any wakf. such 
as IS described in section 3 of the Mussalman Wakf Validating Act. 1913, under 
which anj benefit is for the time being claimable for himself by the person by 
whom the wakf was created or by any of his famih or descendants 


NOTES 

1920 could be applicable, il does not deprive 
the District judee of Jus junsdiction to pro- 
ceed under Act XLII of 1923 
Sec 2 (b) —An application under ^ 2 
for registration of n wakf estate has to be 
pwsented m the Court of the Di<trict Judge 
which IS the Court competent to entertain 
the application The Court of an Addif on- 1 
District Judge is a Court different from that 
of the Distnct Judge, but under S 8 (2) of 
the Bengal, Agra and Assam Civil Courts 
Act it IS competent to the Distnct Judge to 
transfer the application for registriUon of a 
wakf estate to the Additional District Judge 
and on such transfer the Additional Distnct 
Judge has jurisdiction to deal with the 
muter W2 P W N 94 

Sec 2 (c) —A District Judge has no 
juri*d ction to pass an order appomfinp a 
miitwalh under S 2(0 of the Act M P 
L R 81=1933 L 27 

Sec 2 (e) —"Wakf as denf e I bs 2 
(e) means the permanent deditalton bs a 
person professing the Alussnlman faith of 
anj property for anj purpos/* recognised by 
the 'Mhhomedin Law as religious pious or 
charitable Tlic purpose of lienefljiig Sfad 
re«‘a IS a purpose recogni'cd as charitable by 
the Mahfimelan It Is not hov ser 

nreryarj that the dc 1 cation "houl 1 bi ly a 
l>encfie,al owner There may be n dedicition 
tiy a tnistce as well, though of coiine lie 
”t Veep - 

' for the 


' coiirie lie 

Wl,^, '’f tke trust 

^wh.te ctna.n petsoni collect mon e« for the 


purpose of building a Madressa and then build 
the same, and the trustees purdiase imrrova 
ble property out of the funds of the Madressa 
and execute a declaration of trust admitting 
the purchase for the support of the Madres«3 
and declaring that they hold the property 
upon tntst, in substance for the Madressa 
there is a good dcthcation for the purpose of 
3 wakf ILR (1941) Bom 328=43 Bom 
L R 152=1941 Bom 152 Where a Icsta 
tor by his will bequeathe 1 the svholc of his 
properly o-mied and possessed bj him on the 
date of the will and also property whicli he 
may acquire thereafter in favour of his tiro 
sons in equal 'hares, but no list of the pro- 
perty on which the bequest vas to operate 
nras attached to the will, and the testator 
futth.“r stalctl that there was 'ome wakf pro 
p.'rty attached to the tmatnbaro of which he 
was a mutwalli and prescribed a scheme oT 
succession to the ofHce of mutwalli but the 
recitals in the will neither fixed with any den 
mlen.'ss the property which was the subject 
matter of the wakf nor did they in any way 
ind cate the terms of the nature of the wal f, 
and there was no evidence of any dcdicatior* 
of property or of any purpose for whidi the 
wakf was foun I TleUf, that there was no 
evidence to justify the trentment of any pro 
pertv as wakf property within the meaning 
of that term as defined in the Mu«‘alman 
Wakf Act, 1923 7 O W N 956=1930 O 
509 Some of the terms of a wakf were 
as follows (1) as long as the founders live. 
lhe> shall appropriate one third of the pro- 
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StaUments of Particulars. • < ' , 

3. Cl) Within six months frwn the commencement of this Act every 
■ ^ 1 - .• . ! • L mutn-alli shall furnish, to the Court within the local 
limits of whose jnrisdiction the property of the wakf 
of ^vhIch he is the mutwalli is situated, or to any one 
of two or more such Qiurts, a statement containing the following particulars, 
namely: — 

(a) a description of the wakf property sufficient for the identification 
thereof ; 

(&) the gross annual income from such property; - 

(c) the gross amount of such income which has been collected during 
the five years preceding the date on which the statement is furnished, or of 
the period which has elapsed since the creation of the wakf, whichever period 
is shorter; 

(d) the amount of the Government revenue and cesses, and of all rents, 
annually payable in respect of the wakf property; 

(c) an estimate of the expenses arinually incurred in the^ realisation of 
the income of the w’akf property, based on such details as are available of any 
such expenses incurred \%*ithin the period to which the particulars under clause 
(f) relate; 

(/) the amount set apart under the wakf for — 

(i) the salary of the mutwalli and alloxvances to individuals; 

(ii) purely religious purposes; 

. (ill) charitable purposes: 

(iv) any other purposes ; and 

(g) any other particulars which may be prc'cnbed 

Even' such statement shall be accompanied by a copy of the deed or 
instrument creating the wakf or. if no such deed or instrament has been exe- 
cuted or a copy thereof cannot be obtained, shall contain full partiwlare, as 
S as the)' are known to the mutwalli. of the ongm. nature and objects of the 
w'akf. - 


NOTES 

liel’stSffc enjoyed'hv thrii cWlcircn L.J tl.c 


= IVV3 V,. , , 

rr"' 

with the proM*'.--''") '’’'.v'.’, 


w--. -- . . ..f V J. ro • - 

rjih the rr " 

.o he n U-rr *h-e 

can ari«e, U . he r r-t 

partictilar* of the »lVf *e»t h * 

own po'iticn nnt»i > 

'^S«. s W- •* " 


Per ffajjn, C J .—The intjuio* tnu>»,po 
doubt. ^ summary’ and will rot t»e ctrrlj- 
«ue between the contendinR patl'e* I'l arn 
future controvcr$\ a* reranM the orieii, 
nature and objects of ihe vi-aV.f but ihe Aft 
does not exclude *uch incjuiry altoccllur. 7 
Luck <01=1932 O 210 (F H ) 

Act (a< AUivrrnrY l5o\f8\y \n or 193'), 
S. 3 — S 3 of the Mussolman Walcf An ap- 
plies to any rroperts of a s»-aVf wuhin t*-e 
iimsdictica’ of the local Cenrt 5^o iSit 
one fmds nuty-alli nitS rrc-pcTt) n 

the local of the F-all Ca’J*es Oeari 

at Ro-tas. It IS eVar l*‘»t be has If. fam.S 
the rcn^ire.! partiCL'irs, a*’h'o-h ceSre 
rerties of t‘'e »al,f r-i) t< » a-.J I'-'s- 

^ho bme*’* tec". t'— *''-f o-ie le • 

*e R^*av e- i-u*. Jr’'-*’ J-'.s 

1 1 i; <ioin r — '2.-0 o i j. y? 
IV'-i L K l'2-Wt I - 
Sec* 3, * ard 5 — T>* Cc-c-t < ' I' 
ln*-e *»» I ' ^ c- ’-T kf»s 

WaVf An. 1^*'. *.» tA- t- nci-f, r- W 
jVf Sit'.e An •h'-i tie I'cr-i .« e. t 
^ —T'S * c" aJT 

? loA o ri (1 r ». ic- 

y.^% C. J.—Tix L'e"-VRa4 
J^.n e->-^*'s a*— '..^e 
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w ytlkTis created after the wf 3 oT the Wakf 

(6) in the case of a wakf such M « member of his family 

to claim any benefit thereunder, furnished, in the rase 

such document is .“^'.(^"fthfperson entitled to such benefit as afo 

TaXt oViieil? :;!r:!^r^:ra:; ^ ^ is^Id^ 

4 (1) When any st— has be» ^ hou’Te 

M;r So^ z 

part, cuius maybe “„*„eTby the prescribed ee 

=tf 7* 

" ..* -1— . 1-™ ■.ivs £K “r«£'i5'«™"; 

direct in tl siatemciit of Accounts, and followu 


, scold lull v^K’S’limliri.'.li’K'u 

U? "out me j;-;r,7ve°m' a'cSnmi. 
nosctl upon him, and to na public, or 

iTncc litlormMioi, a' ui slil^ " ^^jcr IhJ 
to any 1 cncfictary of tl w property is 

they ma> -ee ^ ",«ed and, if u >s not 
Icni! properly ad'njn''>'"“, apy.pst 
that nity one may file an '"‘",7 ,„p„„d by 

v»«r;r-Se;f:r.ie”:s 

r,' ,r oon'riAi;" iw«’r n 5""^= 

'”'c«’’3 ' « and ? 0 — There » no jnrjsdi. 
non corfeiml on the District Jn'se m the 
V«rci-e of s 1 eh a reeener can be appoint 
r t t y 1 m in i roccedine started on an atj 
Pt esi on for d eel on on a niiit»-alb to hie 
c\ lar» and acc uni* contemplated d> act 


XUI of 1923 

S>^o"S'refSjn-,smn,t^^^^^ 

appeal lies acamst sne^an^^ ^ 420 

740=10 C W N 14^ y,c and pa 

Sec d — ''i*',S„st defatiltmS e 
private-Remedy “^””,0 keep a^' 

nalli-MuWallt's failui'j ^ Ludt 

“AOwtwfFBl^ s^akfAct 
=la°c^-Tbe!du«u;S uT seltlei 
not apply to of>or ''“r’l 


aniy t..L. -- , c^,a comui'di.aa.i 

jmbhe hclonpms to the i go, 

1 C 365 S 5 docs 

plate the „iu%o file I'lS a« 

compellmB *1'? ^5 a niere 

i£€37o;sre-;r^^^^ 

peoeeedinss under S 
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the wakf of which he is the mutwalli donng the penod of twelve months endine 
on such thirtj-first day of March or, as the case may be, during that portion of 
the said penod dunng which the provisions of this Act have been apphcable to 
the wakf 

Provided that the Court may. if it is satisfied that there is sufficient cause 
for so doing, extend the time allowed for the furnishing of any statement of 
accounts under this section 


Audit of accounts 


6 Eveij statement of accounts sliaJJ, before it 
IS furnished to the Court under 5 5, be audited — 

(o) in the case of a vi-akf the gross mcorne of which dunng the jear iti 
question/ after deduction of the land revenue and cc'ses if anj, payable to the 
Government exceeds two thousand rupees by a person nho is the holder of a 
certificate granted by the ^{Central Government] under S 144 of the Indian 
Companies Acb 1913, or is a member of an) institution or association the mem 
bers of nhich have been declared under (hat section to be entitled to act as 
auditors of companies throughout Brihsh India , or 

(b) in the case of an> other wakf, by an) person authonred m this 
behalf by general or special order of the said Court 


^ kEG REF 

* Substituted by A 0 . 19J7 for 'focal 
Goi eminent ’ 


^ AOTES 

81 On the wording of S 5 there can 


of (he matters which the Court can inquire 
into under S 6»C of the Mussalman Watf 
Act as amended by Bombay Amendment Act 
of 1935, but IS not a matter which can lie 
referred to the W'alvf Committee under 
“ 6 M The Court has therefore no juni 


not be any offence under that section unle<« diction to refer to the Wakf Committee for 
a statement has been delivered under S 1 of inve*tiCdtion an 1 report the question whether 


the Act> S 5 cannot come into operation unless 
S 3 has been complied ivitli ILR (1941) 
Bora 328a:d3 Bom L R 1S2“194I Bora 
152 

Ss 5 and 10 Liabiutv to furnish *c 
couhts—Power op District Judce to ai>u 1 1 
CATE -~Ap3Tt from proceedings under S 10 
of the Wakf Act, there ts no provision of 


a property is wakf property and ii so for what 
porpo*e <S4 Bom L R 231 
S 6 D —In the case of a wakf who** 
prop rty is nruate Lei'ond the foeal limiti of 
the lun^dictton of a Distnet Court, the muU 
walhs cannot lx called upon by that Court to 
eonlnbuit to the SXakf Administration Funl 
ihr Xl js'tlmin X\akf (Romhay 


lasv t>> which Ihe District Judpe can d ode \mcnlment) Act of J93^ The only wak'i 
on meritj the qursuon as to the nature f sshich can be called upon to make a conin 
the wakf or adjudicate vpon the qo suon »uti n t<» that fun) are the wakf* to rlich 
Kh^ther a peru>!i IS iable to Ji*/n)}h aKonnXs tmler the r^rtapa) Ad f XfiMSaJ-tun Wakf 
under S 5 of the Act ff the case fafh Act of 192J) the Cbcfrt d rrctirg a contfiba 
under the Act then S 5 Ia>8 down a *u!»- ti n to he made has juriidicticn There it 
stantise Uw which makes it mcumtxnl up n noth or *n the Act which eRltndi the junv* 
the mufawalh to file the statement as required diction of the Court to case* »n which the 
b> S 5 'Hicrc is prevision m the \ci Is mutwaUn mule wnhin the dninci or In 
which he can ask the District Judge to ad which the? arpl) the mrt^ srithm tb- d »- 
indicate upon whether he is hahte to futni'h Uict The icn? 5 ctim of ihr Coi.rt is cm- 
under S 5 or not IWA O W fnc I ertire^ to casfi »•» wh fh t*-e wakf 

rroperts i» tituaie wi'h n the h” •» of itt 
»cf VI f I R (iPy)) r-~i 


accounts under S S or not 
59ftssl9«J Oudh Rl3 
’ Musaalman Wakf (Bombay Amendment 
Act Mil ol 193S) ^ . 

Sec CaA —a Court has to «ce tost ine 
bw »s enforced WTitn ihcrt •« w* 

made apparentlj imdrr S 
vviman Wski Aa, » Ir 1^^' 

AmMmmt Art ot IH'5 iliirtLic ’ 

rarticulars and areotsnts to l<e dej irrrl js » 
oI i,v.Vt »"1 II >1 v,l . > 

vWvvd. tl\e irtitwnSI rf.i'Artireivh niV'T 
.1 on Ike IjtT ol il fn.lt' «< 9’!’' ' “ 
Court and (hat is a mittrr wri n tor « c 
can deal wnh «n*fT the Onrr-t^ cf C rt* 
Act IPy* ** X^om I R 2n 
See* 6 C and 6 M —The qw » 
ther certain rropctts i* wakf is .«ftr 


I ors I K OW-PSia Fcti 
Sec b F — W'lf'e a rv'*' e issu'd (a an 
»-TS>.eA! porvr-, ,~v»rr *= fvn a** ! R cf 
the Vttssjlmaii \\*Vf krt a* a*"^ ‘rd t-v t>e 
{ r>>vi\ krt IV’* d rv t 

sxcifs t'-il an IT I r* d'er S OC <l t^*' 
\rt t« hri*‘f hr A »i »s ts t'e 

ts »4s Ihit he hjii eo i*ea tVit ar rr 
t-»* r ^ r C ^a* fv "f f' i. a* * th** f ‘ j-t 
err- f *r-i Ir the /u're IS re *-t s ' v-i» 
(rr ri~>X le* * 0*1 V f • -a 

t'^ e-ie**' I f c W-l <l tV. H — 

I r J J 

$ae f. >• — t'le \ *if r iT^T -vn 
t »s»,V a r-fre III r'f — e* S u- 






The Civil Court Manual (Imperial Acts) 


(S 7 


Central Promsionf 

7 Notwithstanding anything contained m th^ deed or instrument creating 

any wakf, every mutwalh may pay from the mcome 
Mutwalh entitled to pa> ^\aK^ property any expenses properK incurred 

costs of audit, etc , from e ^ \ r i 

tvakf funds him tor the purpose of enabling him to furnish any 

particulars, documents or copies under S 3 or S 4 or 
in respect of the preparation or audit of the annual accounts for the purposes of 
this Act 

8 Every statement of particulars furnished under S 3 or S 4 and every 

Venfication statement of accounts furnished under S 5 shall be 

* written m the langoage^of the Court to which it is 

furnished and shall be verified m the manner provided in the Code of Ovi! 
Procedure 1908 for the signing and venfication of pleadings 

9 Any person shall, with the permission of the Court and on payment of 

, the presented fee at any time at which the Court is 

open be entitled to inspect m the presenbed manner, 
or to obtain a copy of any statement of particulars or any document furnished 
to the Court under S 3, or S 4 or any statement of accounts fumt<!hed to it 
under S 5* or any' audit report made on an audit under S 6 
Penalty 


10 Any person is ho is required by or under S 3 or S 4 to furnish a 
statement of particuhrs or any document relating to 
Penalties a wakf or who is required by S 5 to furnish a state 

ment of accounts, shall if he without reasonable cause the burden of proving 
which shall be upon him fails to furnish such statement or documenb as the 
casemaj be, in due time or furnishes a statement which he knows or has reason 
to believe to be false misleading or untrue m any material particular, or , in the 
case of a statement of accounts, furnishes a statement which has not been 
audited in the manner required bj S 6 be punishable with fine which may ex 
tend to fi\e hundred rupees or m the case of a second or subsequent offence, 
with fine which may extend to two thousand rupees 


N0TE5 S 3 being made by persons wlio are nut 

Court under S 6-M of th* Jfus'alman Wakf actually mutwallis 19 Pat L T 6l7'=19J’J 
Act as amended the Bombay Amend Pat 137 S'ee aUo l^tO Nac 161 Inter 
ment Act of 1935 malces a report to the Court pretation of the Statute 9 0 W N S3fi=: 
after making an inquiry, and the mnfter 1932 O 210=7 I uck 601 fP B ) B is 
again comes before the Court, it is not com necessary for a Court to decide whether the 
petent to the Judge to accept eiidencc which person "ho is alleged to be m default is or 
had been filed before the committee or docu »s not the mutwalh of a ‘wakf’ wthtn the 
ments which have not been prosed Faidenrc meaning of the Act The mere fact that 
xnien before the committe- not made cm the party denies that he is niutwani 
dence m proceedings b“forc the Court and material if there is other evidence to show 
the Ju l^e «houl I therefore hear the acensrd that 1 c occupies that position 1932 A i J 
and take eaidence him'clf 41 Bom 1 R 2(6 An offence under the ^ction is an 
231 offence withm the meaning of S 4 (o) ot 

See 10 — ahti '^2 A }67 cited under the Cr P Code, and ronsequenlly triable by 
q 5, su^ra There is nothing In the Miis a Magistrate and not ly tic Di'lnct Juioc 
salman Makf Act either in its preambl-* or 22S L R 141'=192RS 43 All tl at is need 
in ils provisions to indicate that it was th* et to bring home an offence unler S JU 
mfention of the legislature that the Court real with S 3 to a defaulting mutwalli is to 
dmignateil to reccne the particulars establish liy evidence that he is a motwaU' 

red to In the Act is to enter into an elabo m respect of property wit eh is wakf with ti 
rate inqu r> as to the existence of the wakf lie meaning of the Act Wl ether the cha 
or to tlrtern ne the ncht to miitwall ship le raefer of the propertj as wakf an 1 his own 
tween rn-al ehi-nants Bj leavin'- ihr r ght position as mutwalli are admitte 1 or are esta 
to mutwnlli hip undecided the ol jert of the Mished tv esidence if denied 10 is equal 
Act It not frtstrated became Ss 5 and 10 |v appi cable 1932 A L J 262=^1932 A 
a* prea-mtive against applicatiens under 362 Un ler S 10 the Di'triet Judge w* 
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NOTES 


the power to ponish a wulwalh if, wlhout 
any reasonable cause, the burden o£ proving 
which shall he upon him, he fails to form h 
statement particulars of documents or 
statement of accounts That is purely a 
paial Tirocecding m the course ol which the 
judge maj enquire as to whether a v.akf is 
one to which the Act is applicable But, till 
that stage arises, the judge cannot hold any 
such enquiry and compel a mutwalh who is 
Slot admitting the applicability of the Act to 
file accounts 52 A 167—1930 A 81 In 
case of prosecution under S 10, the Magis 
irate has jurisdiction to proceed with the tn 
quirj as to whether the properly is wakf or 
not On a prosecution under S 10 it is 
clearly necessary in the first place for th* 
prosecution to show that the person charged 
IS a mutwalh of the mikf If that fact is 
denied, the Magistrate may hear evidence on 
the point and determine it m the usual waj 
If he finds that the person charged is a 
mutwalh, then the next question is whether 
there has been default under the Act U 
the default is proved or admitted ana me 
person charged says that he had rwf'vaWf 
cause for making default, *hen the burd« 
^ proof of that is upon hitti (52 All 
Foil ) 58 B 302ss^6 Bom L R 3U— 19M 
Bom 169 Where the existence of the i^kf 
is denied by the defendants, tbe^ 


/ which can impose the fine provided in S 10 


10 of the Act creates an offence and says 
in so many words that the omission d« 
cnbed in the section is an offence Since 
there IS no Court mentioned in the Act a« 
tfie Court which shall tr> offences under 
S 10, It follows that the Court which can 
try thos« offences is the ordinary Criminal 
Court, 1 t the Court indicated in the Cr 
P <^e which can try such offences m 
view of S 29 (2/ Cr P Code It would 
be contrary to all principle that the Court of 
the District Judge should have power to 
punish offences under S 10, for in such case 
the Court of the District Judge would 
be virtually m the pos tion of pro 
secutor and Judge at the same time 
Qwnm whchcf in proceedings under 
S 10 the District Judge has junstiction 
to hold an enquiry into the nature of, the 
properly where the alleged mutwalh den es 
the existence of the u-alf 54 L W 377= 
1941 "Mbd 897=(1WI) 2 M L J S4J The 
Distnct Judge has no jurisdiction in proceed 
mgs under S 10 to hold an enquiry mfo the 
nature of the property where the alleged 
MutnalJt denies the existence of the srakf 
I L R {1941} Lah 39o=-l94I Uh 149 
(F B > The District Judge is not empo 
wered himself to impose a fine on a Mutwalh 
under S 10 when be has net complied with 
the provMions of the Act It must ^ dtalt 


Iud« has no jurisdiction to proceed with nn with by a Court constituted under the Cn 

of the Act be taken against the defendants (rate _ I L R (IWU Lah jya-iwj wn 

There is nothing m the Act to show tha* any 
power has been conferred on ihe Lhstricl 
Court to go into the question as to whether 
the properties about which applications arc 
made, are wakf properties If a Jf “ 


made, 

Th" 

‘ ’-I hy instiluting a 

307=1939 A 




_ .. (1941) L_. ... - . . 

145 (F B ) Aft (as amended Rombaj 
Aet XVIir of 1935). S 10 — Scop- — The 
effect of the Mus'alman Wakf Aet of I9M 
and Ihe Mussalman Wakf (Bombay Amend 
men!) Act of I9j9 a« thej now stand is that 
am prosecution under S 10 of the pnnnpal 
Act must be with ihe sanction of the Di'in-I 
Couri and roust be tried bj a Criminal Court 
not infenoT to that of a rr«idere> Mipi* 
trate or of a Magistrate of the first th'S 


Tnvn 1040 Nag 161. The District Court has no jurisdiction to to 

336=4J Bom 1 R lRAs=1939 Pom IV, 

Act as amen led b> Bombay Art \M11 of 
1935) Ss JO and 10-B — Ja-ViArt iw fa try 
undfr—Ii (onfHfd fa />«/fnrf f. »»» 
After tlr Bomlis Aroervi rg Art of IWa 
»o far as Bombay 1 residency ant preiu— a’*y 
‘?mJ IS concerned it is not now I'-e Kbem* 
of the Art that offences under the Art s 


jnocr o lu 'V'l 

JudEc ran impost «>t 1^“’'', 
ihtrVis no provision in llit srano" <« ■” 
pVsins n senltnvt o( impnsomntnl in dclnn^^t 
S pnWnl ol Iht lint 1«2 A I- J 
Tilt District JudEt nnd i;”' '>'! 

Court IS tht proper nnthorit, 


pros, non yntmntd 

prorer Coirt to decide whether Micmld 
Sc imposed under S 10 of the Act I 
to decile whether s-'— 
fnm«hcd arc true or 
had l>een funished . 

cannot hare been intended that after ne has 
rtecidrd that waiewwls are imtrtie or *Tr 
fnmished -wiihm d ic t me and ^ 

cncM to lie imposed, he »r«*t send the o 
to a Magistrate tn tn what waj 
be deeidnl in Gnl Ccts«s 1 U R fiOd') 


be rcnubed emlv l-y the Divma Court av t « 
in ihP ACJ lie . oaf} Court co'^tem- 'ated ly Art f r ti-e 

statements of acnttCts Arienilrg Art ^s **>» CTrai^ cf ri c 
Mfirtber lhe> es the offence xi'a.'t ^ 10 aie la 

' “'.tadoJ . ™ 7' 1?;: 

_j.j •»..» .ff^rhrhas eor-mmed wwiee the Art as a w c.e ir 


ecw-mined «*viee ihe . . . . 

*che~'e of tSe Art is tSai t^nvees ^ 

Art *rr oni-sary eri- laf ^ kT 

tried It i'* otdjan Cnesi-ta! C'm-** w*^ 
the rrx'rt**'* that saart (--t 
runt riire l*r a Coert »r the ?*»—•*» ftt 
- - - • Cr-- '.iJ C ".rt h 


r tor V.e lit It , ^ fVitsrt srt Vt Jnd thv O- C 

;;*'holVt .V- niimrt cma .. Co « TVs- Css Usrs-s- 
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NOTES / 

the power to punish a mutwalli if, -sv-ithout 
any reasonable cause, the burden of proving 
which shall he upon him, he fails to furm h 
statement of jiarticulars of documents or 
statement of accounts That is purely a 
penal •proceeding in the course of which the 
judge ma> enquire as to whether a wakf is 
one to which the Act is applicable But, till 
that stage arises, the judge cannot hold any 
such enquiry and compel a mutwalli who is 
«ot admitting the applicability of the Act to 
file accounts 52 A 167=1930 A 81 In 
case of prosecution under S 10, the Magis 
irate has jurisdiction to proceed with the m 
quiry as to whether the property is wakf or 
not On a prosecution under S 10 it is 
clearly necessary m the first place for th* 
prosecution to show that the person charged 
IS a mutwalli of the wakf If that fact is 
denied, the Magistrate may hear evidence on 
the point and determine it in the usual way 
If he finds that the person charged is a 
mutwalli, then the next question is wb'^ther 
there has been default under the Act If 
the default is proved or admitted and ihe 
person charged says that he had reasonable 
cause for making default, then the burdw 
?/ proof of that is upon lum (52 All Iw. 
Foil ) 58 B 302=36 Bom L R 311=1934 
Bom 169 ^\’hefe the existence of the wakf 
IS denied by the defendants, the Di«tnct 
Judge has no junsdicuon to proceed with ^ 
application asking that action under S 10 
of the Act be taken against the defendant 
There is nothing in the Act to sh<^ t^t am 
power has been conferred on the 
Coort to go into the question os to whether 
the properties, about which applications wc 
made, are wakf properties If a partv d*- 
nies the existence of wakf, the onlr 
that can be passed is that the applicant should 
get the matter «eltled by »n*htutmg a 
hr SIM 1933 A L J J07=ra3 * 

S„ olro I L R (1939) 

L J 249=1939 Rag 20j. 1^ R^g 161. 
1938 Pal 137 Under S 10 Ike 
Judge can impose Ihe penalt, of fi'e M 
there is no prosasion in the «ection f®*’ * 
posing a sentence of impnsonment in delau t 
of payment of the fine 1932 A L J 2t6 
The District Judge and not the Cnro mI 
Court IS the proper authority to enfor«l^ 
• proMsion contained m S 10 >4 A 4/a— 

1932 A I J 262 The Distnrt Judge h the 
proper Court to deade whether fine ■*»*<« d 
be imposed under S 10 of the Art He ras 
to decide whether stafenents of accoi^s 
fomished are tme or not and whether fbo 
had l>een furnished within due tme It 
cannot have been intended that after he has 
deeided that ttalemmtt are iirtnie or are wt 
furnished wiihin due time and that a »n“ 
e'URht ta lie imposed, fe must lend tbe o»c 
to a Maristrate tn irr wl at was inien"* d |(» 
^ decKted m On! C^ns I I, R (1937) 
N*k Vat 13S It i< not forrsrt 

to hoM that the D Unrt 0-1 ft is th» C»' » t 


which can impose the fine prmidcd in S 10 
S 10 of the Act creates an offence and says 
m so many words that the emission dvs- 
cnbed in the section is an offence Since 
there ts no Court mentioned in the Act i< 
the Court which shall try offences under 
S 10, It follows that the Coort which can 
try those offences is the ordinary (>imjnil 
Court, t t , the Court indicated m the (Tr 
P Code, which can try such offences, m 
view of S 29 (2/ , Cr P Code It would 
be contrary to all principle that the Qiurt of 
the District Judge should ha\e power to 
punish offences under S 10, for in such case 
the Court of the District Judge would 
be \irtually m the position of pro* 
secutor and Judge at the same time 
Quaert wheher in proceedings under 
S 10 the Distnct Judge has lunsticlirm 
to hold an enquiry into the rature of, Ihe 
properly where the alleged mutwalli dmies 
Ihe existence of the tnif 54 L W 377= 
1941 ilad S97=(I941) 2 if L J 541 The 
Distnct Jodcr has no jDn‘diction m proceed 
mgs tmder S 10 to hold an enquiry into th» 
nature of tbe property where the anegrd 
Mutwalli denies the existence of the wakf 
ILR (1941) Lah 39>=J941 Lah J4S 
(F B ) The Distnrt Judge is not nnpo 
wered himself to impose a £nt on a Mutual i 
under S 10 when be has net enrphed with 
the prtm‘icrs of t’^e \ct It rT3»t h* deah 
with b% a Court coa«titc‘ed irder tb* Cn 
nmal Procedure Code (i e ) br a Map*- 
trate I L R (IWl) Lab 39 =1941 Lah 
145 (F B ) \o (as a-re’-d It He— hay 
\rt wnil of 19i5), S 10 —Scop- —Tbe 
effect of th- Mossa’man \\ak{ Act ef 1^23 
and the Mnssalrean WaXt (Boe-Vay Amre-* 
i-ert) Art ef 193 , as ther nem- sta-< is tha* 
am proseexmon c~dre S 10 of !*•« 

Act lanst be with the sarre-T-i ef the D-* m 
Court and cu«t be tned hr a Cr— nal Cm*'* 
rot inferior to that of a PresKj'rer J'ar-*- 
trale or of a Majn»*ra'e of th^ f’*' cL*s 
The D-stnrt Court has no jC'i<-'r-'>— f> t*y 
the offence itself I L R fr9»^) P — 
336=41 B(?m L R l«v=19^ Pa- l*v 
Act a* am-nded be Dce-^ar Art WTII ef 
I93o), Ss 10 and 10-B —'an. tt ry 

cffencctvrdfr—lf ly /V, ■n.'* C -»-t 

After t’-e Poplar A rt 

«o far as Eo—lar Pres '•—ict an* rrere»V 
Si-d IS cc-ce me d, i* is cc* e>~» — vV— - 
of the Art that c^-nen cn*— t-V Ar v *^ * 
be p tr — i s^d c^lr tw ifce IXst'sc* aj t e 

onh Oert CO— It th- * * J 

Amend -g Art has new er-a^. e c 
r« lieudrt the offense crJI— S ar a . 

S 19-B which arrfirt |T~rx-T s ^ 
c o mm i rt-J m*rr the An as a w -- ' 

*cbe— e of the Ac* rt that < "Sr"*"* 'll, « "v- 
Art are ced-n^ry , .. 

Ined H- the C-t^-a- A 

the rewnws th-t ^ ^ 

eiart 

arr’^e-* an-* ti-* n V-*“ — 8. 

OcD-R-* e- TV-* Ca- 
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The C/i;i Covut IUnuai. (Imperial Acts) (S. ll 

Rules 

11 (1) The [Provincial Government] may. after previous publication, by 

Power to make rules notification 3n the [Official Gazette], make rules 
to carry into effect the purposes of this Act 

(2) In particular and without prejudice to the generality of the fore 
going power, such rules may provide for all or any ot the following matters, 
namely — 

(а) the additional particulars to be furnished by mutwallis under clause 
iff) of sub section (1) of S 3, 

(б) the fees to be charged upon applications made to a Court under sub 
section (1) of S 4, 

(c) the form in which the statement of accounts referred to in S 5 shall 
be furnished, and the particulars which shall be contained therein, 

(d) the powers which maj be exercised by auditors for the purpose of 
any audit referred to m S 6, and the particular^ to be contained in the reports 
of such auditors, 

(c) the fees respectively crargeable on account of the allowing of ins 
pections and of the supply of copies under S 9* 

(/) the safe custody of statements, audit reports and copies of deeds or 
mstnimenls furnished to Courts under this Act, and 

(p) any other matter which is to "be or may be prescribed 

SaMtigs 12 Nothing m this Act shall— 

(0) affect any other enactment for the time being m force in British 
India providing for the control or supervision of religious or charitable endow- 
ments , or 

(&) appl} m the case of atij wakf the property of which — 

(1) is Ming administered by the treasurer of Charitable Endowments, the 
Administrator General or the Official Trustee, or 

_(u) ts being administered either by a receiver appointed by an> Court of 
competent jurisdiction, or under a scheme for the administration of the wnkf 
which has been settled or approved b> anj Court of competent jurisdiction or 
bj any other authority aacting under the provi'^ions of nj enactment 

13 The [Provincial Government] maj, by notification m the (Official 
P Gazette,] exempt from the operation of this Act or of 

xemp ion Specified provision thereof an> wakf or wakfs 

created or administered for the benefit of an> specified section of the Mussalman 
communit) 


NOTES 

cornKtenl to try *ui ofTence under thit Act 
30 Cr E 3 803=1933 Sind W9 
Act tii amended by Bombay Act XVIU oI 
1935), S ICVDandR 

lion~^rani of— Form r/— romol sonelton— 
IJ — Where a pervm is cilled uji- 

tc* <ifi accounts under S 3 ot the 
Wakf \ct an 1 fids to do so, an! 
i^' >ourt, hoMtnff tfat the licr«ion fell v.ilh 
' i«mi of Act, dirccli lhal the pipfr* 


be sent to the Public Proseculor of Bombv 
in order that he might take the arpfopnale 
action against that person, that s«fii«enl*y 
Complies wiih R 36 of the Rules under ih* 
Act which prc«cribcs the manner of pivii E 
Sanction under S 10-B of the Aft as amend 
ed Jy the Bombay Act of 1935, though it 
Rould be better to gi\c forma! sanction mde 
>endenUy of the judgment in the case under 
? 3 I L R OWl) Bom 328^ Bom 
> I? 1 -. 2 SJ 04 J Bom 1'2 



